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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[CN-06-001]
RIN 0581-AC58

7 CFR Part 28

User Fees for 2006 Crop Cotton
Classification Services to Growers

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Agricultural Marketing
Service (AMS) will maintain user fees
for cotton producers for 2006 crop
cotton classification services under the
Cotton Statistics and Estimates Act at
the same level as in 2005. This is in
accordance with the formula provided
in the Uniform Cotton Classing Fees Act
of 1987. The 2005 user fee for this
classification service was $1.85 per bale.
This rule would maintain the fee for the
2006 crop at $1.85 per bale. The fee and
the existing reserve are sufficient to
cover the costs of providing
classification services, including costs
for administration and supervision.
DATES: Effective Date: August 17, 2006.
FOR FURTHER INFORMATION CONTACT:
Darryl Earnest, Deputy Administrator,
Cotton Program, AMS, USDA, Room
2641-S, STOP 0224, 1400 Independence
Avenue, SW., Washington, DC 20250—
0224. Telephone (202) 720-2145,
facsimile (202) 690-1718, or e-mail
darryl.earnest@usda.gov.

SUPPLEMENTARY INFORMATION: A
proposed rule detailing the revisions
was published in the Federal Register
on April 20, 2006 (71 FR 20350). A 15-
day comment period was provided for
interested persons to respond to the
proposed rule. During the 15-day
comment period, one comment was
received from the National Cotton
Council in support of the proposed rule,

the continued use of the legislative
formula for establishing the cotton user
fees, and the cotton classing services
provided.

Executive Order 12866

This rule has been determined to be
not significant for purposes of Executive
Order 12866; and, therefore has not
been reviewed by the Office of
Management and Budget (OMB).

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. It is not intended to have
retroactive effect. This rule would not
preempt any state or local laws,
regulations, or policies unless they
present an irreconcilable conflict with
this rule. There are no administrative
procedures that may be exhausted prior
to any judicial challenge to the
provisions of this rule.

Regulatory Flexibility Act

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) AMS has considered
the economic impact of this action on
small entities and has determined that
its implementation will not have a
significant economic impact on a
substantial number of small businesses.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions so
that small businesses will not be
disproportionately burdened. There are
an estimated 35,000 cotton growers in
the U.S. who voluntarily use the AMS
cotton classing services annually, and
the majority of these cotton growers are
small businesses under the criteria
established by the Small Business
Administration (13 CFR §121.201).
Continuing the user fee at the 2005 crop
level as stated will not significantly
affect small businesses as defined in the
RFA because:

(1) The fee represents a very small
portion of the cost-per-unit currently
borne by those entities utilizing the
services. (The 2005 user fee for
classification services was $1.85 per
bale; the fee for the 2006 crop would be
maintained at $1.85 per bale.)

(2) The fee for services will not affect
competition in the marketplace; and

(3) The use of classification services is
voluntary. For the 2005 crop, 23,703,000
bales were produced; and, almost all of

these bales were voluntarily submitted
by growers for the classification service.

(4) Based on the average price paid to
growers for cotton from the 2004 crop of
41.6 cents per pound, 500 pound bales
of cotton are worth an average of $208
each. The proposed user fee for
classification services, $1.85 per bale, is
less than one percent of the value of an
average bale of cotton.

Paperwork Reduction Act

In compliance with OMB regulations
(5 CFR part 1320), which implement the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), the information
collection requirements contained in the
provisions to be amended by this rule
have been previously approved by OMB
and were assigned OMB control number
0581-AC58.

Fees for Classification Under the Cotton
Statistics and Estimates Act of 1927

The user fee charged to cotton
producers for High Volume Instrument
(HVI) classification services under the
Cotton Statistics and Estimates Act (7
U.S.C. 473a) was $1.85 per bale during
the 2005 harvest season as determined
by using the formula provided in the
Uniform Cotton Classing Fees Act of
1987, as amended by Public Law 102—
237. The fees cover salaries, costs of
equipment and supplies, and other
overhead costs, including costs for
administration, and supervision.

This rule establishes the user fee
charged to producers for HVI
classification at $1.85 per bale during
the 2006 harvest season.

Public Law 102-237 amended the
formula in the Uniform Cotton Classing
Fees Act of 1987 for establishing the
producer’s classification fee so that the
producer’s fee is based on the prevailing
method of classification requested by
producers during the previous year. HVI
classing was the prevailing method of
cotton classification requested by
producers in 2005. Therefore, the 2006
producer’s user fee for classification
service is based on the 2005 base fee for
HVI classification.

The fee was calculated by applying
the formula specified in the Uniform
Cotton Classing Fees Act of 1987, as
amended by Public Law 102-237. The
2005 base fee for HVI classification
exclusive of adjustments, as provided by
the Act, was $2.37 per bale. An increase
of 3.29 percent, or 8 cents per bale, due
to the implicit price deflator of the gross
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domestic product added to the $2.37
would result in a 2006 base fee of $2.45
per bale. The formula in the Act
provides for the use of the percentage
change in the implicit price deflator of
the gross national product (as indexed
for the most recent 12-month period for
which statistics are available). However,
gross national product has been
replaced by gross domestic product by
the Department of Commerce as a more
appropriate measure for the short-term
monitoring and analysis of the U.S.
economy.

The number of bales to be classed by
the United States Department of
Agriculture from the 2006 crop is
estimated at 20,268,150 bales. The 2006
base fee was decreased 15 percent based
on the estimated number of bales to be
classed (1 percent for every 100,000
bales or portion thereof above the base
of 12,500,000, limited to a maximum
decreased adjustment of 15 percent).
This percentage factor amounts to a 37
cents per bale reduction and was
subtracted from the 2006 base fee of
$2.45 per bale, resulting in a fee of $2.08
per bale.

However, with a fee of $2.08 per bale,
the projected operating reserve would
be 35.74 percent. The Act specifies that
the Secretary shall not establish a fee
which, when combined with other
sources of revenue, will result in a
projected operating reserve of more than
25 percent. Accordingly, the fee of $2.08
must be reduced by 23 cents per bale,
to $1.85 per bale, to provide an ending
accumulated operating reserve for the
fiscal year of not more than 25 percent
of the projected cost of operating the
program. This would establish the 2006
season fee at $1.85 per bale.

Accordingly, § 28.909, paragraph (b)
would reflect the continuation of the
HVI classification fee at $1.85 per bale.

As provided for in the Uniform Cotton
Classing Fees Act of 1987, as amended,
a 5 cent per bale discount would
continue to be applied to voluntary
centralized billing and collecting agents
as specified in § 28.909 (c).

Growers or their designated agents
receiving classification data would
continue to incur no additional fees if
classification data is requested only
once. The fee for each additional
retrieval of classification data in
§28.910 would remain at 5 cents per
bale. The fee in § 28.910 (b) for an
owner receiving classification data from
the National database would remain at
5 cents per bale, and the minimum
charge of $5.00 for services provided per
monthly billing period would remain
the same. The provisions of § 28.910 (c)
concerning the fee for new classification
memoranda issued from the National

database for the business convenience of
an owner without reclassification of the
cotton will remain the same at 15 cents
per bale or a minimum of $5.00 per
sheet.

The fee for review classification in
§28.911 would be maintained at $1.85
per bale.

The fee for returning samples after
classification in § 28.911 would remain
at 40 cents per sample.

Pursuant to 5 U.S.C. 553, good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because this rule maintains user fees for
2006 crop cotton classification services
under the Cotton Statistics and
Estimates Act at the same level as in
2005 and a 15-day comment period was
provided for public comment and one
favorable comment was received.

List of Subjects in 7 CFR Part 28

Administrative practice and
procedure, Cotton, Cotton samples,
Grades, Market news, Reporting and
recordkeeping requirements, Standards,
Staples, Testing, Warehouses.

m For the reasons set forth in the
preamble, 7 CFR Part 28 is amended as
follows:

PART 28—[AMENDED]

m 1. The authority citation for 7 CFR
Part 28, Subpart D, continues to read as
follows:

Authority: 7 U.S.C. 471-476.

m 2. In § 28.909, paragraph (b) is revised
to read as follows:

§28.909 Costs.

* * * * *

(b) The cost of High Volume
Instrument (HVI) cotton classification
service to producers is $1.85 per bale.

* * * * *

m 3.In §28.911, the last sentence of
paragraph (a) is revised to read as
follows:

§28.911 Review classification.

(a) * * * The fee for review
classification is $1.85 per bale.

* * * * *

Dated: August 9, 2006.
Lloyd C. Day,

Administrator, Agricultural Marketing
Service.

[FR Doc. E6-13476 Filed 8—-15-06; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 1260
[No. LS-01-06]
Amendment to the Beef Promotion and

Research Rules and Regulations—
Final Rule

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This final rule amends the
Beef Promotion and Research Order
(Order) established under the Beef
Promotion and Research Act of 1985
(Act) to reduce assessment levels for
imported beef and beef products based
on revised determinations of live animal
equivalencies and to update and expand
the Harmonized Tariff System (HTS)
numbers and categories, which identify
imported live cattle, beef, and beef
products to conform with recent
updates in the numbers and categories
used by the U.S. Customs and Border
Protection (Customs).

DATES: Effective Date: September 15,
2006.

FOR FURTHER INFORMATION CONTACT:
Kenneth R. Payne, Chief, Marketing
Programs Branch, Room 2638-S,
Livestock and Seed Program,
Agricultural Marketing Service (AMS),
USDA, STOP 0251, 1400 Independence
Avenue, SW., Washington, DC 20250—
0251; facsimile 202/720-1125;
telephone 202/720-1115, or by e-mail at
Kenneth.Payne@usda.gov.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

The Office of Management and Budget
(OMB) has waived the review process
required by Executive Order 12866 for
this action.

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is not intended
to have a retroactive effect.

Section 11 of the Act provides that
nothing in the Act may be construed to
preempt or supersede any other program
relating to beef promotion organized
and operated under the laws of the
United States or any State. There are no
administrative proceedings that must be
exhausted prior to any judicial
challenge to the provisions of this rule.

Regulatory Flexibility Act

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA)(5
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U.S.C. 601 et seq.), the Administrator of
AMS has considered the economic
effect of this action on small entities and
has determined that this proposed rule
will not have a significant economic
impact on a substantial number of small
business entities. The effect of the Order
upon small entities was discussed in the
July 18, 1986 Federal Register [51 FR
26132]. The purpose of RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly burdened.

There are approximately 270
importers who import beef or edible
beef products into the United States and
198 importers who import live cattle
into the United States. The majority of
these operations subject to the Order are
considered small businesses under the
criteria established by the Small
Business Administration (SBA)[13 CFR
121.201]. SBA defines small agricultural
service firms as those having annual
receipts of $6.5 million or less.

The final rule will impose no
significant burden on the industry. It
will merely update and expand the HTS
numbers and categories to conform to
recent updates in the numbers and
categories used by Customs. This final
rule will also adjust the live animal
equivalencies used to determine the
amount of assessments collected on
imported beef and beef products. This
adjustment reflects an increase in the
average dressed weight of cows
slaughtered under Federal inspection
that has occurred since the inception of
the Beef Checkoff Program. Accordingly,
the Administrator of AMS has
determined that this action will not
have a significant impact on a
substantial number of small entities.

Paperwork Reduction Act

In accordance with the Office of
Management and Budget (OMB)
regulations [5 CFR part 1320] that
implement the Paperwork Reduction
Act of 1995 [44 U.S.C. Chapter 35], the
information collection and
recordkeeping requirements contained
in the Order and Rules and Regulations
have previously been approved by OMB
under OMB control number 0581-0202
and merged into OMB control number
0581-0093.

Background

The Act authorized the establishment
of a national beef promotion and
research program. The final Order was
published in the Federal Register on
July 18, 1986, (51 FR 21632) and the
collection of assessments began on
October 1, 1986. The program is
administered by the Cattlemen’s Beef

Promotion and Research Board (Board)
appointed by the Secretary of
Agriculture (Secretary) from industry
nominations composed of 104 cattle
producers and importers. The program
is funded by a $1-per-head assessment
on producer marketing of cattle in the
United States and on imported cattle as
well as an equivalent amount on
imported beef and beef products.

Importers pay assessments on
imported cattle, beef, and beef products.
Customs collects and remits the
assessment to the Board. The term
“importer” is defined as “any person
who imports cattle, beef, or beef
products from outside the United
States.” Imported beef or beef products
is defined as “products which are
imported into the United States which
the Secretary determines contain a
substantial amount of beef including
those products which have been
assigned one or more of the following
numbers in the Tariff Schedule of the
United States.”

In 1989, Customs implemented a new
numbering system, the HTS, to replace
the Tariff Schedule of the United States
(TSUS) system. The Department of
Agriculture (USDA) updated the TSUS
to HTS, in a final rule, published in the
Federal Register on April 20, 1989, (54
FR 15915) to conform with updates
made by Customs. Since the inception
of HTS, it has undergone many changes.
First, the original 11 digit system has
been replaced with a 10 digit system.
Additionally, most of the categories
regarding imported beef and beef
products have been subdivided and the
new categories have been assigned HTS
numbers. The purpose of this final rule
is to update, expand, and revise the
table found under § 1260.172 (7 CFR
1260.172) to reflect the current HTS
numbers.

As a result of these changes to HTS,
there are 20 new categories that cover
imported live cattle subject to
assessment compared with the previous
8 categories. The 30 categories
identifying imported beef and beef
products have been expanded to 54
categories.

This final rule simply updates and
expands the chart published in the 1989
final rule to conform with recent
changes to the HTS numbering system
and revises the live weight equivalents
used to calculate import assessments.
Importers are currently paying the same
assessment level for imported beef and
beef products that was established when
the Order was first published in 1986.
At that time, the average dressed weight
of cows slaughtered under Federal
inspection was determined to be 509
pounds. USDA determined that using

the average dressed weight of domestic
cows slaughtered under Federal
inspection would be most suitable
because about 90 percent of imported
beef and beef products were similar to
domestic cow beef.

The Act requires that assessments on
imported beef and beef products be
determined by converting such imports
into live animal equivalents to ascertain
the corresponding number of head of
cattle. Carcass weight is the principle
factor in calculating live animal
equivalents. Under the Order, the Board
may increase or decrease the level of
assessments for imported beef and beef
products based upon revised
determination of live animal
equivalencies.

Prior to publishing the proposed rule,
USDA received two recommendations
concerning importer assessments. The
Meat Importers Council of America
(MICA) requested to increase the live
animal equivalency rate that would
reduce the amount of assessments
collected from importers of beef and
beef products. MICA suggests using the
dressed cow weight for calendar year
2000 to recalculate levels of
assessments. This average would be 579
pounds. In updating the average dressed
cow weight for calendar year 2004, the
average would be 614 pounds. The
Board recommends using an average
dressed cow weight from 1987 to the
most current data. The Board states that
“establishing an average over this
period of time takes into account short
term highs and lows due to the cattle
cycle, weather effects, and feed prices.”
This average would be 555 pounds.

Comments

On October 5, 2005, USDA published
in the Federal Register (70 FR 58095) a
proposed rule to amend the Beef
Promotion and Research Order (Order)
established under the Beef Promotion
and Research Act of 1985 (Act) to
reduce assessment levels for imported
beef and beef products based on revised
determinations of live animal
equivalencies and to update and expand
the HTS numbers and categories, which
identify imported live cattle, beef, and
beef products to conform with recent
updates in the numbers and categories
used by the Customs.

USDA received in a timely manner
two comments, one from the Executive
Director of the Meat Importers Council
of America (MICA) and another from an
interested party. The two comments
have been posted on AMS’ Web site at
http://www.ams.usda.gov/Isg/mpb/rp-
beef.htm. The changes suggested by
commenters are discussed below.
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Discussion of Comments

The USDA proposed establishing the
average carcass weight using a 5-year
weighted average carcass weight of
domestic cows. Although MICA
supports the reduction of assessment
levels for imported beef and beef
products, MICA contends the basis for
determining the assessment should not
be the proposed 5-year weighted average
carcass weight of all cows slaughtered
in the U.S. under Federal inspection
because imported beef is derived from a
range of classes of stock, including
steers, heifers and bulls as well as cows.
The commenter recommended that the
formula be based on a mix of cow and
steer weights. Thus, MICA proposed
that the carcass weight used to calculate
the assessments on imported beef be
based on a ratio of one-third (1/3) of the
5-year average carcass weight of steers
and two-thirds (2/3) of the 5-year
average carcass weight of cows which
would result in an average carcass
weight of approximately 663 pounds.
While this does not take into account
bulls and heifers, the commenter feels
that the differences in these two classes
would probably balance each other out
and, thus, would not materially affect
the calculation.

USDA reviewed total imported beef
and veal production on a carcass weight
equivalent to identify the top 10
countries exporting to the United States
in 2005. These countries accounted for
more than 99 percent of U.S. beef and
veal imports for that year. We then
calculated the average carcass weight of
cattle slaughtered in each country for
the years 2000-2004 by dividing total
beef production by the total number of
cattle slaughtered. Based on our
calculations, the average carcass weight
of these 10 exporting countries was 592
pounds during this period, which is the
same weight published in the proposed
rule. In other words, accounting for all
cattle (whether steers, heifers, cows, or
bulls) produced by the leading countries
from which the United States imports
beef leads to the same carcass weight
equivalent as that in the proposed rule.
Using the recent 5-year average carcass
weight of all domestic cows slaughtered
in the U.S. under Federal inspection is
very representative of the average
carcass weight of for those countries
importing to the U.S. Consequently, the
comment is not adopted.

While expressing general misgivings
concerning the program, the second
commenter suggested that the
assessment rate should be increased to
$10 per head. The Act provides that the
assessment rate for live imported cattle

be $1 per head. Consequently, this
comment is not adopted.

Accordingly, it is appropriate to use a
5-year average dressed weight of
domestic cows slaughtered under
Federal inspection of 592 pounds to
calculate assessments on imported beef
and beef products.

List of Subjects in 7 CFR part 1260
Administrative practice and
procedure, Advertising, Agricultural
research, Marketing agreements, Meat
and meat products, Beef, and Beef
products.
m For the reasons set forth in the
preamble, title 7 of the CFR part 1260
is amended as follows:

PART 1260—BEEF PROMOTION AND
RESEARCH

m 1. The authority citation for 7 CFR
part 1260 continues to read as follows:

Authority: 7 U.S.C. 2901-2911.

m 2. Paragraph (b)(2) of § 1260.172 is
revised to read as follows:

§1260.172 Assessments.
* * * * *

(b) E N

(2) The assessment rates for imported
cattle, beef, and beef products are as
follows:

IMPORTED LIVE CATTLE

Assessment
HTS No. rate
(head)
0102.10.0010 $1.00
0102.10.0020 .... 1.00
0102.10.0030 ... 1.00
0102.10.0050 .... 1.00
0102.90.2011 .... 1.00
0102.90.2012 .... 1.00
0102.90.4024 .... 1.00
0102.90.4028 .... 1.00
0102.90.4034 .... 1.00
0102.90.4038 .... 1.00
0102.90.4054 .... 1.00
0102.90.4058 .... 1.00
0102.90.4062 .... 1.00
0102.90.4064 .... 1.00
0102.90.4066 ... 1.00
0102.90.4068 1.00
0102.90.4072 1.00
0102.90.4074 .... 1.00
0102.90.4082 .... 1.00
0102.90.4084 1.00

IMPORTED BEEF AND BEEF PRODUCTS

Assessment

HTS No. rate per kg
0201.10.0510 .ooovvvvveeieeeeen. .01459542
0201.10.0590 ... .00379102
0201.10.1010 .... .01459542
0201.10.1090 ....ceeverveaeen. .00379102

IMPORTED BEEF AND BEEF
PrRobucTts—Continued

Assessment
HTS No. rate per kg
0201.10.5010 .01459542
0201.10.5090 .... .00511787
0201.20.0200 .00530743
0201.20.0400 .00511787
0201.20.0600 ... .00379102
0201.20.1000 .00530743
0201.20.3000 .00511787
0201.20.5000 .... .00379102
0201.20.8090 .... .00379102
0201.30.0200 .... .00530743
0201.30.0400 .... .00511787
0201.30.0600 .... .00379102
0201.30.1000 .... .00530743
0201.30.3000 .... .00511787
0201.30.5000 .... .00511787
0201.30.8090 .00511787
0202.10.0510 .01459542
0202.10.0590 .... .00379102
0202.10.1010 .01459542
0202.10.1090 .00370102
0202.10.5010 .... .01459542
0202.10.5090 .00379102
0202.20.0200 .00530743
0202.20.0400 .... .00511787
0202.20.0600 .00379102
0202.20.1000 .00530743
0202.20.3000 .... .00511787
0202.20.5000 .... .00379102
0202.20.8000 ... .00379102
0202.30.0200 .... .00530743
0202.30.0400 .... .00511787
0202.30.0600 .... .00527837
0202.30.1000 .... .00530743
0202.30.3000 .... .00511787
0202.30.5000 ... .00511787
0202.30.8000 ... .00379102
0206.10.0000 .... .00379102
0206.21.0000 .00379102
0206.22.0000 .00379102
0206.29.0000 .... .00379102
0210.20.0000 .00615701
1601.00.4010 .00473877
1601.00.4090 .... .00473877
1601.00.6020 .00473877
1602.50.0900 .00663428
1602.50.1020 .... .00663428
1602.50.1040 .00663428
1602.50.2020 .00701388
1602.50.2040 .... .00701388
1602.50.6000 .00720293

* * * * *

Dated: August 9, 2006.
Lloyd C. Day,

Administrator, Agricultural Marketing
Service.

[FR Doc. E6-13477 Filed 8—15—06; 8:45 am]
BILLING CODE 3410-02-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 13

[Docket No. FAA—-2002-11483; Amendment
No. 13-33]

RIN 2120-Al52
Revisions to the Civil Penalty Inflation

Adjustment Rule and Tables;
Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule, correction.

SUMMARY: This document contains
corrections to the preamble of final rule
published in the Federal Register on
May 16, 2006, (71 FR 28518) and an
amendment to the regulatory language.
That final rule implements adjustments
to certain civil monetary penalties
under the Federal Civil Penalties
Inflation Adjustment Act of 1990, as
amended by the Debt Collection
Improvement Act of 1996.

DATES: This amendment becomes
effective August 16, 2006.

FOR FURTHER INFORMATION CONTACT:
Joyce Redos, Office of the Chief

Counsel, Enforcement Division, AGC—
300, Federal Aviation Administration,
800 Independence Avenue, SW.,
Washington, DC 20591; telephone (202)
267-3137; facsimile (202) 267-5106; e-
mail joyce.redos@faa.gov.
SUPPLEMENTARY INFORMATION:

Need for Correction

The final rule document published in
the Federal Register on May 16, 2006
(71 FR 28518), contains two errors in
the preamble. In addition, the final
column was omitted from Table One of
the regulatory language and the dates in
the two footnotes to Table Two should
be the effective date of the rule, not the
date of publication. This publication
corrects the errors in the preamble and
amends the regulatory language.

m In the May 16, 2006, Federal Register
(FR Doc. 06—4524), make the following
corrections to read as follows:

m 1. On page 28519, column 2, 10th line
from the bottom, correct “insert
effective date of rule” to read “June 15,
2006”.

m 2. On page 28519, column 3, 9th line
from the bottom, remove the sentence
beginning with the word “Based” and
insert the following sentence to read
“Based on a new inflation adjustment,

as of June 15, 2006, the penalty is
$11,000 per day.”

List of Subjects in 14 CFR Part 13

Administrative practice and
procedure, Air transportation,
Hazardous materials transportation,
Investigations, Law enforcement,
Penalties.

The Amendment

m In conclusion of the foregoing, the
Federal Aviation Administration
amends part 13 of Title 14, Code of
Federal Regulations, as follows:

PART 13—INVESTIGATIVE AND
ENFORCEMENT PROCEDURES

m 1. The authority citation continues to
read as follows:

Authority: 18 U.S.C. 6002, 28 U.S.C. 2461
(note); 49 U.S.C. 106(g), 5121-5124, 40113—
40114, 4410344106, 44702—-44703, 44709—
44710, 44713, 44718, 44725, 46101-46110,
46301-46316, 46318, 46501-46502, 46504—
46507,47106,47111, 47122, 47306, 47531—
47532.

m 2. Amend § 13.305 by revising Table
1 to read as follows:

§13.305 Cost of living adjustments of civil
monetary penalties.

TABLE 1.—TABLE OF MIMIMUM AND MAXIMUM CIVIL MONETARY PENALTY AMOUNTS FOR CERTAIN VIOLATIONS BEFORE
DECEMBER 12, 2003, AND FOR HAZARDOUS MATERIALS VIOLATIONS BEFORE AUGUST 10, 2005

New ad- New or
United States o o Mimimum justed Maximum penalty amount when adr#]u:fd
Code citation Civil monetary penalty description penalty mimimum last set or adjusted pursuant to imum
amount penalty law
amount penalty
amount
49 U.S.C. 5123(a) | Violation of hazardous materials transportation | $250 per Same ....... $30,000 per violation, adjusted 3/ | Same.
law, regulation, or order. violation, 13/02.
last set
1990.
49 U.S.C. Violation under 49 U.S.C. 46301(a)(1) ..cccoovrveeens N/A ... N/A ... $1,100 per violation, adjusted 1/ | Same.
46301(a)(1). 21/1997.
49 U.S.C. Violations under 49 U.S.C. (a)(2)(A) or (B) by a | N/A ......... N/A ... $11,000 per violation, adjusted 1/ | Same.
46301 (a)(2). person operating an aircraft for the transpor- 21/1997.
tation of passengers or property for compensa-
tion (except an airman serving as an airman).
49 U.S.C. Violation under 498 U.S.C. 46301(a)(1) related to | N/A .......... N/A .......... $11,000 per violation, adjusted 1/ | Same.
46301(a)(3)(A). the transportation of hazardous materials. 21/1997.
49 U.S.C. Violation related to the registration or recordation | N/A .......... N/A ... $11,000 per violation, adjusted 1/ | Same.
46301(a)(3)(B). under 49 U.S.C. chapter 441 of an aircraft not 21/1997.
used to provide air transportation.
49 U.S.C. Violation of 49 U.S.C. 44718(d) relating to limiting | N/A .......... N/A ... $10,000 per violation, set 10/9/ | Same.
46301(a)(3)(C). construction or establishment of landfills. 1996.
49 U.S.C. Violation of 49 U.S.C. 44725 relating to the safe | N/A .......... N/A ... $10,000, set 4/5/2000 ................. Same.
46301(a)(3)(D). disposal of life-limited aircraft parts.
49 U.S.C. Violation of 49 U.S.C. 47107(b) (or any assurance | N/A .......... N/A ... Increase above otherwise appli- | Same.
46301(a)(5). made under such section) or 49 U.S.C. 47133. cable maximum amount not to
exceed 3 times the amount of
revenues that are used in vio-
lation of such section.
49 U.S.C. Tampering with a smoke alarm device .................. N/A ......... N/A ... $2,200, adjusted 1/21/1997 ........ Same.
46301(b).
49 U.S.C. Knowingly providing false information about al- | N/A .......... N/A ... $11,000, adjusted 1/21/1997 ...... Same.
46302(a). leged violation involving the special aircraft ju-
risdiction of the United States.
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TABLE 1.—TABLE OF MiMIMUM AND MAXIMUM CIVIL MONETARY PENALTY AMOUNTS FOR CERTAIN VIOLATIONS BEFORE
DECEMBER 12, 2003, AND FOR HAZARDOUS MATERIALS VIOLATIONS BEFORE AUGUST 10, 2005—Continued

New or
Mimi New ad- . adjusted
United States o o imimum justed Maximum penalty amount when max-
Code citation Civil monetary penalty description penalty mimimum last set or adjusted pursuant to imum
amount penalty law penalty
amount amount
49 U.S.C. 46303 Carrying a concealed dangerous weapon ............. $11,000, adjusted 1/21/1997 ...... Same.
49 U.S.C. 46318 Interference with cabin or flight crew ..................... $25,000, set 4/5/2000 ................. Same.
49 U.S.C. 47531 Violation of 49 U.S.C. 47528-47530 relating to See 49 U.S.C. 46301(a)(1) and | Same.
the prohibition of operating certain aircraft not (a)(2), above.
complying with stage 3 noise levels.

1FAA prosecutes violations under this section that occurred before February 17, 2002.

m 3. Amend § 13.305 by revising the
footnotes to Table 2 to read as follows:

§13.305 Cost of living adjustments of civil
monetary penalties.
* * * * *

TABLE 2.—TABLE OF MINIMUM AND
MAXIMUM CIVIL MONETARY PENALTY
AMOUNTS FOR CERTAIN VIOLATIONS
OCCURRING ON OR AFTER DECEM-
BER 12, 2003

* * * * *

1The maximum penalty for a violation from
12/12/2003 until 6/15/2006 is $10,000.

2The maximum penalty for a violation from
4/5/2000 until 6/15/2006 is $25,000.

Dated: Issued in Washington, DC on
August 11, 2006.

Rebecca McPherson,

Assistant Chief Counsel.

[FR Doc. 06-6953 Filed 8—15-06; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2006—-25059; Airspace
Docket No. 06-ACE-8]

Establishment of Class E5 Airspace;
Higginsville, MO

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This rule establishes a Class
E surface area airspace extending
upward from 700 feet above the surface
at Higginsville, MO.

The effect of this rule is to provide
appropriate controlled Class E airspace
for aircraft departing from and executing
instrument approach procedures to
Higginsville Industrial Municipal
Airport, MO and to segregate aircraft
using instrument approach procedures

in instrument conditions from aircraft
operating in visual conditions.

DATES: Effective Date: 0901 UTC,
September 28, 2006.

FOR FURTHER INFORMATION CONTACT:
Grant Nichols, Airspace Branch, ACE—
520G, DOT Regional Headquarters
Building, Federal Aviation
Administration, 901 Locust, Kansas
City, MO 64106; telephone: (816) 329—
2522.

SUPPLEMENTARY INFORMATION:

History

On Monday, June 26, 2006, the FAA
proposed to amend part 71 of the
Federal Aviation Regulations (14 CFR
part 71) to establish Class E airspace at
Higginsville, MO (71 FR 36257). The
proposal was to establish a Class E5
airspace area to bring Higginsville, MO
airspace into compliance with FAA
directives. Interested parties were
invited to participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received.

The Rule

This notice amends part 71 of the
Federal Aviation Regulations (14 CFR
part 71) by establishing a Class E
airspace area extending upward from
700 feet above the surface at
Higginsville Industrial Municipal
Airport, MO. The establishment of Area
Navigation (RNAV) Global Positioning
System (GPS) Instrument Approach
Procedures (IAP) to Runways 16 and 34
have made this action necessary. The
intended effect of this action is to
provide adequate controlled airspace for
Instrument Flight Rules operations at
Higginsville Industrial Municipal
Airport, MO. The area will be depicted
on appropriate aeronautical charts.

Class E airspace areas extending
upward from 700 feet or more above the
surface of the earth are published in
Paragraph 6005 of FAA Order 7400.9N,
Airspace Designations and Reporting

Points, dated September 1, 2005, and
effective September 16, 2005, which is
incorporated by reference in 14 CFR
71.1 of the same Order. The Class E
airspace designation listed in this
document will be published
subsequently in the Order.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
Is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

This rulemaking is promulgated
under the authority described in subtitle
VII, part A, subpart I, section 40103.
Under that section, the FAA is charged
with prescribing regulations to assign
the use of the airspace necessary to
ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority
since it contains aircraft executing
instrument approach procedures to
Higginsville Industrial Municipal
Airport, MO.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment
m In consideration of the foregoing, the

Federal Aviation Administration
amends 14 CFR part 71 as follows:
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PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9N, dated
September 1, 2005, and effective
September 15, 2005, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACEMOET Higginsville, MO
Higginsville Industrial Municipal Airport,
MO

(Lat. 39°04’22” N., long. 93°40"39” W.)

That airspace extending upward from 700
feet above the surface within a 6.9-mile
radius of Higginsville Industrial Municipal
Airport.

* * * * *

Issued in Kansas Gity, MO, on August 2,
2006.

Donna R. McCord,

Acting Area Director, Western Flight Services
Operations.

[FR Doc. 06-6952 Filed 8—15-06; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2006—-25009; Airspace
Docket No. 06-ACE-7]

Modification of Class E Airspace;
Keokuk, IA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This document confirms the
effective date of the direct final rule
which revises Class E airspace at
Keokuk, IA.

DATES: Effective Date: 0901 UTC,
September 28, 2006.

FOR FURTHER INFORMATION CONTACT:
Brenda Mumper, Air Traffic Division,
Airspace Branch, ACE-520A, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,

Kansas City, MO 64106; telephone:
(816) 329-2524.

SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a
request for comments in the Federal
Register on June 26, 2006 (71 FR 36189).
The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
September 28, 2006. No adverse
comments were received, and thus this
notice confirms that this direct final rule
will become effective on that date.

Issued in Kansas City, MO on August 2,
2006.

Donna R. McCord,

Acting Area Director, Western Flight Services
Operations.

[FR Doc. 06—-6951 Filed 8—15—-06; 8:45 am)]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2006-25007; Airspace
Docket No. 06—ACE-5]

Modification of Class E Airspace;
Scottsbluff, NE

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This document confirms the
effective date of the direct final rule
which revises Class E airspace at
Scottsbluff, NE.

DATES: Effective Date: 0901 UTC,
September 28, 2006.

FOR FURTHER INFORMATION CONTACT:
Grant Nichols, Airspace Branch, ACE—
520G, DOT Regional Headquarters
Building, Federal Aviation
Administration, 901 Locust, Kansas
City, MO 64106; telephone: (816) 329—
2522.

SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a
request for comments in the Federal
Register on June 26, 2006 (71 FR 36190).
The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse

public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
September 28, 2006. No adverse
comments were received, and thus this
notice confirms that this direct final rule
will become effective on that date.
Issued in Kansas Gity, MO on August 2,
2006.
Donna R. McCord,

Acting Area Director, Western Flight Services
Operations.

[FR Doc. 06—-6949 Filed 8—15-06; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9270]
RIN 1545-AW72

Reporting of Gross Proceeds
Payments to Attorneys; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to final regulations.

SUMMARY: This document contains
corrections to final regulations (TD
9270) that were published in the
Federal Register on Thursday, July 13,
2006 (71 FR 39548) relating to the
reporting of payments of gross proceeds
to attorneys.

DATES: These corrections are effective
July 13, 2006.

FOR FURTHER INFORMATION CONTACT:
Nancy Rose, (202) 622—-4940 (not a toll-
free number).

SUPPLEMENTARY INFORMATION:
Background

The correction notice that is the
subject of this document is under
sections 6041 and 6045 of the Internal
Revenue Code.

Need for Correction

As published, final regulations (TD
9270) contain errors that may prove to
be misleading and are in need of
clarification.

Correction of Publication

Accordingly, the publication of the
final regulations (TD 9270), which was
the subject of FR Doc. E6-11010, is
corrected as follows:
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1. On page 39548, column 3, in the
preamble, under the paragraph heading
“Paperwork Reduction Act”, second
paragraph of the column, line 5, the
language ‘“payments aggregating $600 of
more from” is corrected to read
“payments aggregating $600 or more
from”.

2. On page 39548, column 3, in the
preamble, under the paragraph heading
“Background”, line 3, the language “and
6045 of the (Code). These” is corrected
to read “and 6045 of the Code. These”.

3. On page 39550, column 2, in the
preamble, under the paragraph heading
“Summary of Comments”, second
paragraph of the column, line 3 from
bottom, the language “‘section although
attorneys fees paid to” is corrected to
read ‘“‘section although attorneys’ fees
paid to”.

Guy R. Traynor,

Chief, Publications and Regulations Branch,
Legal Processing Division, Associate Chief
Counsel (Procedure and Administration).
[FR Doc. E6-13420 Filed 8-15-06; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[TD 9270]

RIN 1545-AW72

Reporting of Gross Proceeds
Payments to Attorneys; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Correcting amendments.

SUMMARY: This document contains a
correction to final regulations (TD 9270)
that were published in the Federal
Register on Thursday, July 13, 2006 (71
FR 39548) relating to the reporting of
payments of gross proceeds to attorneys.
DATES: These corrections are effective
July 13, 2006.

FOR FURTHER INFORMATION CONTACT:
Nancy Rose, (202) 622—4940 (not a toll-
free number).

SUPPLEMENTARY INFORMATION:

Background

The correction notice that is the
subject of this document is under
sections 6041 and 6045 of the Internal
Revenue Code.

Need for Correction

As published, the correction notice
(TD 9270) contains errors that may
prove to be misleading and are in need
of clarification.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Correction of Publication

m Accordingly, 26 CFR part 1 is
corrected by making the following
correcting amendments:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read, in part, as
follows:

Authority: 26 U.S.C. 7805 * * *

§1.6041-1 [Corrected]

m Par. 2. Section 1.6041-1 is amended
by revising paragraphs (a)(1)(ii) and (iii)
to read as follows:

§1.6041—1 Return of information as to
payments of $600 or more.

(a] * * %

(1) * * %

(ii) Information returns required
under other provisions of the Internal
Revenue Code. The payments described
in paragraphs (a)(1)(i)(A) and (B) of this
section shall not include any payments
of amounts with respect to which an
information return is required by, or
may be required under authority of,
section 6042(a) (relating to dividends),
section 6043(a)(2) (relating to
distributions in liquidation), section
6044(a) (relating to patronage
dividends), section 6045 (relating to
brokers’ transactions with customers
and certain other transactions), sections
6049(a)(1) and (2) (relating to interest),
section 6050N(a) (relating to royalties),
or section 6050P(a) or (b) (relating to
cancellation of indebtedness). For
information returns required under
section 6045(f) (relating to payments to
attorneys), see special rules in
§§1.6041—1(a)(1)(iii) and 1.6045-5(c)(4).
* * * * *

(iii) Information returns required
under section 6045(f) on or after January
1, 2007. For payments made on or after
January 1, 2007 to which section 6045(f)
(relating to payments to attorneys)
applies, the following rules apply. Not
withstanding the provisions of
paragraph (a)(1)(ii) of this section,
payments to an attorney that are
described in paragraph (a)(1)(i) of this
section but which otherwise would be
reportable under section 6045(f) are
reported under section 6041 and this
section and not section 6045(f). This
exception applies only if the payments
are reportable with respect to the same
payee under both sections. Thus, a
person who, in the course of a trade or
business, pays $600 of taxable damages
to a claimant by paying that amount to

the claimant’s attorney is required to file
an information return under section
6041 with respect to the claimant, as
well as another information return
under section 6045(f) with respect to the
claimant’s attorney. For provisions
relating to information reporting for
payments to attorneys, see § 1.6045-5.

* * * * *

§1.6045-5 [Corrected]

m Par. 4. Section 1.6045-5 is amended
by revising Example 4 and Example 5 of
paragraph (f) to read as follows:

§1.6045-5 Information reporting on
payments to attorneys.

* * * * *

(f) I

Example 4. Check made payable to
claimant, but delivered to nonpayee attorney.
Corporation P is a defendant in a suit for
damages in which C, the plaintiff, has been
represented by attorney A throughout the
proceeding. P settles the suit for $300,000.
Pursuant to a request by A, P writes the
$300,000 settlement check payable solely to
C and delivers it to A at A’s office. P is not
required to file an information return under
paragraph (a)(1) of this section with respect
to A, because there is no payment to an
attorney within the meaning of paragraph
(d)(4) of this section.

Example 5. Multiple attorneys listed as
payees. Corporation P, a defendant, settles a
lost profits suit brought by C for $300,000 by
issuing a check naming C’s attorneys, Y, A,
and Z, as payees in that order. Y, A, and Z
do not belong to the same law firm. P
delivers the payment to A’s office. A deposits
the check proceeds into a trust account and
makes payments by separate checks to Y of
$30,000 and to Z of $15,000, as compensation
for legal services, pursuant to authorization
from C to pay these amounts. A also makes
a payment by check of $155,000 to C. A
retains $100,000 as compensation for legal
services. P must file an information return for
$300,000 with respect to A under paragraphs
(a)(1) and (b)(1)(i) of this section. A, in turn,
must file information returns with respect to
Y of $30,000 and to Z of $15,000 under
paragraphs (a)(1) and (b)(2) of this section
because A is not required to file information
returns under section 6041 with respect to
A’s payments to Y and Z because A’s role in
making the payments to Y and Z is merely
ministerial. See §1.6041-1(e)(1), (e)(2) and
(e)(5) Example 7 for information reporting
requirements with respect to A’s payments to
Y and Z. As described in Example 3, P must
also file an information return with respect
to C, pursuant to § 1.6041-1(a) and (f).

* * * * *

Guy R. Traynor,

Chief, Publications and Regulations Branch,
Legal Processing Division, Associate Chief
Counsel (Procedure and Administration).
[FR Doc. E6-13423 Filed 8—15-06; 8:45 am]

BILLING CODE 4830-01-P
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DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1956

RIN 1218-AC24

New York State Plan for Public
Employees Only; Approval of Plan
Supplements and Certification of
Completion of Developmental Steps

AGENCY: Occupational Safety and Health
Administration (OSHA), Labor.

ACTION: Final rule; New York State Plan;
Approval of Plan Supplements; State
Plan Certification.

SUMMARY: The New York Department of
Labor submitted timely documentation
attesting to the completion of all
structural and developmental aspects of
its public employee (State and local
government) only State plan as
approved by the Occupational Safety
and Health Administration (OSHA).
After extensive review of the
submissions and opportunity for
correction, plan supplements
constituting an updated and revised
State plan were submitted. OSHA is
approving the revised State plan, which
documents the satisfactory completion
of all structural and developmental
aspects of New York’s approved State
plan, and certifying this completion.
This certification attests to the fact that
New York now has in place those
structural components necessary for an
effective public employee only program.
(Enforcement of occupational safety and
health standards with regard to private
sector employers and employees in the
State of New York remains the
responsibility of the U.S. Department of
Labor, Occupational Safety and Health
Administration.)

DATES: Effective Date: August 16, 20086.

FOR FURTHER INFORMATION CONTACT: For
general information and press inquiries,
contact Kevin Ropp, Director, Office of
Communications, Room N-3647, OSHA,
U.S. Department of Labor, 200
Constitution Avenue NW., Washington,
DC 20210; telephone (202) 693—1999.
For technical inquiries, contact Barbara
Bryant, Director, Office of State
Programs, Directorate of Cooperative
and State Programs, OSHA, U.S.
Department of Labor, 200 Constitution
Avenue, NW, Room N-3700,
Washington, DC 20210; telephone (202)
693-2244. Electronic copies of this
Federal Register notice, as well as all
OSHA Federal Register notices
mentioned in this document, are

available on OSHA’s Web site at http://
www.osha.gov.

SUPPLEMENTARY INFORMATION:

I. Background

Section 18 of the Occupational Safety
and Health Act of 1970 (the “OSH Act”’;
29 U.S.C. 667) provides that a State
which desires to assume responsibility
for the development and enforcement of
occupational safety and health
standards may submit for OSHA review
and approval a State plan for such
development and enforcement.
Regulations at 29 CFR part 1956 provide
that a State may voluntarily submit a
State plan for the development and
enforcement of occupational safety and
health standards applicable only to
employers and employees of the State
and its political subdivisions
(hereinafter referred to as “public
employers” and ‘“public employees”).
State and local government employers
are excluded from Federal OSHA
coverage under section 3(5) of the OSH
Act.

Under these regulations, the Assistant
Secretary of Labor for Occupational
Safety and Health (““Assistant
Secretary”’) may approve a State plan for
public employees only, if the plan
provides for the development and
enforcement of standards relating to
hazards in employment covered by the
plan which are or will be at least as
effective in providing safe and healthful
employment and places of employment
for public employees as standards
promulgated and enforced by Federal
OSHA under section 6 of the OSH Act,
giving due consideration to differences
between public and private sector
employment. In making this
determination the Assistant Secretary
will consider, among other things, the
criteria and indices of effectiveness set
forth in 29 CFR part 1956, subpart B.
Following initial approval, the State
may begin enforcement of its safety and
health standards in the public sector
and receive up to 50 percent Federal
funding for the cost of plan operations.

A State plan for public employees
only may receive initial approval even
though at the time of submission not all
essential components of the plan are in
place. Pursuant to 29 CFR 1956.2(b), the
Assistant Secretary may initially
approve the submission as a
“developmental plan,” and a schedule
within which the State must complete
all “developmental steps” within a
three year period is issued as part of the
initial approval decision. 29 CFR part
1953 provides procedures for the review
and approval of changes and progress in
the development and implementation of
the State plan.

When the Assistant Secretary has
reviewed and approved all
developmental submissions and finds
that the State has satisfactorily
completed all developmental steps
specified in the initial approval
decision, a notice certifying such
completion is published in the Federal
Register (see 29 CFR 1956.23 and
1902.34). Certification attests to the
structural completeness of the plan but
does not render judgment as to the
adequacy or effectiveness of State
performance.

II. State Plan History

The New York State plan for public
employees only (“New York” or “the
State”’) is operated by the New York
Department of Labor, Public Employee
Safety and Health (PESH) Program. This
limited scope State plan was initially
approved as a developmental plan
under section 18(b) of the OSH Act, and
29 CFR part 1956, on June 1, 1984 (49
FR 22994). After the initial approval of
the State plan for public employees only
in 1984, New York successfully
submitted all of its developmental plan
change supplements within three years
of the initial approval decision.

Previously, in May 1973, the New
York Department of Labor had received
approval from the Assistant Secretary,
under 29 CFR part 1902, for a
comprehensive State plan for the
enforcement of occupational safety and
health standards in both the private and
public sectors (38 FR 13482—13485).
That plan was voluntarily withdrawn
when the necessary State enabling
legislation failed to be enacted (40 FR
27655).

In November 2004, PESH submitted a
completely revised State plan which
provided updated documentation on all
its developmental steps, including those
previously approved, for OSHA review
and consideration. After extensive
review of those documents and
opportunity for State correction, New
York submitted further revisions in
August 2005, October 2005, and April
2006.

IIL. Description of the Revised State
Plan

New York submitted plan
supplements constituting a revised State
plan document on November 4, 2004,
with subsequent revisions dated August
19, 2005, October 17, 2005, and April
28, 2006. The revised State plan updates
and documents all structural
components of the New York program.
This includes a revised narrative
description of the current program,
legislation, administrative rules,
standards, a compliance manual, and
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current copies of all key documents
relating to New York’s occupational
safety and health program for public
employees. These documents are
described below and are being approved
in this notice.

A. The Plan Narrative and Appendices

The plan designates the
Commissioner of the New York
Department of Labor, through the
Division of Safety and Health, Public
Employee Safety and Health (PESH)
program, as the State agency responsible
for administering the plan throughout
the State. The plan narrative provides a
general overview of PESH’s legal
authority, standards and variances,
regulations, enforcement policies and
procedures (the “Field Operations
Manual”’), voluntary compliance
activities (including consultative
services and training and outreach
programs), an occupational safety and
health laboratory, personnel policies
and procedures, recordkeeping and
reporting requirements, budget, staffing
and funding, all of which, together with
the supporting documents contained in
various appendices, have been
determined to provide authority which
is ““at least as effective as” that of the
OSH Act and to meet the criteria and
indices for plan approval contained in
29 CFR part 1956.

The State plan appendices contain a
variety of State statutes related to the
PESH program and its authority, contest
procedures, and personnel policies,
including: New York Public Employee
Safety and Health Act at Article 2,
Section 27—a of the New York State
Labor Law (“Labor Law”); Article 1,
Sections 100-104, and Article 2,
Sections 201-207, State Administrative
Procedure Act; Article 78, Civil Practice
Law; Article 2, Section 31, Labor Law,
Duty to Furnish Information and
Facilitate Inspections; Article 7, Section
200, Labor Law, General Duty to Protect
the Health and Safety of Employees,
Enforcement; Article 3, Section 101,
Labor Law, Review by Industrial Board
of Appeals; Article 2, Section 38, Labor
Law, Oaths and Affidavits; Article 2,
Section 39, Labor Law, Hearings and
Subpoenas; Section 75, Civil Service
Law, Removal and other Disciplinary
Actions; Article 175, Section 30, Penal
Law, Offering a False Instrument for
Filing; Civil Service Law related to
Merit and Hiring System; Executive
Law, Article 5, Section 63.3, General
Duties—Attorney General; and Article
28, Labor Law, Toxic Substances Act.

The appendices also contain the
following regulations: 12 NYCRR Part
800, PESH Safety and Health Standards;
12 NYCRR Part 801, Recordkeeping; 12

NYCRR Part 802, Inspections of Places
of Public Employment; 12 NYCRR Part
803, Variance Regulations; 12 NYCRR
Part 804, Petition for Modification of
Abatement Date; 12 NYCRR Part 805,
Petition for Employee Contest of
Abatement Period; 12 NYCRR Part 820,
Toxic Substances Information, Training
and Education; and 12 NYCRR Chapter
1, Subchapter B, Parts 65 and 66,
Industrial Board of Appeals, “Rules of
Procedure and Practice.”

B. Legislation

The plan includes legislation, the
New York Public Employee Safety and
Health Act (the “PESH Act”) Article 2,
Section 27-a of the New York State
Labor Law, as enacted in 1980 and
amended on April 17, 1984; August 2,
1985; May 25 and July 22, 1990; April
10, 1992; June 28, 1993; and April 1,
1997. Pursuant to this law, the State
plan provides coverage for all public
employment in New York. The PESH
Act defines covered employers as ‘‘the
state, any political subdivision of the
state, a public authority or any other
governmental agency or instrumentality
thereof;”” and covered employees as
“persons permitted to work by an
employer.” No employees of any
political subdivision of the State or local
government, including public school
employees, are excluded from the State
plan. The PESH Act contains authority
for standards adoption, right of entry,
inspections, citations, proposed
penalties for failure-to-abate violations,
employee rights, variances, non-
discrimination, recordkeeping and
voluntary compliance programs, etc.
The PESH Act contains three provisions
which differ substantially from the
Federal OSH Act.

1. Penalties. Section 6 of the PESH
Act establishes a penalty structure
which provides for failure-to-abate
penalties of up to $200 per day for
serious violations and $50 per day for
other-than-serious violations. This
authority, together with mandatory
follow-up inspections and judicial
enforcement, is the primary means of
compelling the abatement of hazards by
public employers under the New York
program.

2. Hazard Abatement Board. Sections
15 and 16 of the PESH Act establish a
‘“Hazard Abatement Board” (the HAB)
with three primary functions: to
recommend alternate occupational
safety and health standards to the
Commissioner of Labor after holding
public hearings; to receive, review and
act upon applications for funding of
capital projects designed to abate
occupational safety and health hazards
which have been found by the

Commissioner of Labor to violate the
PESH Act, or which have been
identified in a report of the public
employee consultation program (only
local government employers are eligible
for such funding); and to provide grants
for programs designed to provide
occupational safety and health training
and education for employees. (The
Hazard Abatement Board is
independently funded by the State.)

3. Removal of Personal Property Prior
to Inspections. Section 5(e) of the PESH
Act requires PESH to adopt regulations
specific to the conduct of inspections in
locker rooms and other areas involving
employee personal property and privacy
rights. Accordingly, PESH has adopted
a regulation on this topic, as described
in paragraph F., Inspections and
Enforcement, below.

C. Standards

The PESH Act, section 27-a(4)(a),
mandates the adoption of all Federal
OSHA standards as State standards. The
New York plan assures the
incorporation of any subsequent
revisions or additions thereto in a
timely manner, including in response to
Federal OSHA emergency temporary
standards. The procedure for adoption
of Federal OSHA standards is provided
in the New York State Administrative
Procedures Act, which requires
publication of the Commissioner of
Labor’s intent to adopt a standard in the
New York State Register at least 45 days
prior to such adoption. Subsequent to
adoption and upon filing of the standard
with the Secretary of State, a notice of
final action is published in the State
Register. The plan assures that
permanent standards adopted by OSHA
will be adopted by the Commissioner
within 180 days of Federal
promulgation.

Under the plan, the Commissioner of
Labor, in consultation with the Hazard
Abatement Board, or on his/her own
initiative, can propose alternative or
different occupational safety and health
standards if a determination is made
that an issue is not addressed by Federal
OSHA standards in a manner that is
appropriate for the protection of public
employees. The New York Hazard
Abatement Board (HAB) is authorized,
after public hearings, to recommend
such standards to the Commissioner
under the PESH Act, sections 27—
a.16(D)(a)—(c). The State plan provides
for the development and consideration
of expert technical information in the
formulation of standards and allows
interested persons to submit
information requesting development or
promulgation of any standard and to
participate in any hearing for the
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development, modification or
establishment of standards. In addition,
the State Administrative Procedures Act
requires public notice and comment for
all proposed rules, and provides
opportunity for public participation in
related hearings.

The plan includes 12 NYCRR Part
800.3, the State safety and health
standards regulation, which codifies
PESH’s adoption by reference of all
Federal OSHA safety and health
standards applicable to public
employees. New York standards are
identical to the Federal standards with
the following exceptions and additions.
The State promulgated and retained the
1989 Permissible Exposure Limits in the
Air Contaminants Standard, which were
initially promulgated at 29 CFR
1910.1000 by Federal OSHA but
subsequently withdrawn. In addition,
the requirements of the PESH Hazard
Communication (“HazCom’’) Standard,
which are identical to the Federal
Hazard Communication Standard (29
CFR 1910.1200), are supplemented with
additional requirements, as applicable
to public sector employers only, in the
New York Toxic Substances Act
(NYTSA) and its implementing
regulations at 12 NYCRR Part 820. The
NYTSA defines ‘““toxic substances’” more
broadly than the HazCom standard and
does not contain the same exemptions,
such as those for articles or consumer
products, as the HazCom standard.
PESH monitors for compliance with the
NYTSA in three areas: The posting of a
sign; the provision of annual employee
training at no-cost, during work hours,
and in a convenient location; and the
maintenance of employee training
records. NYTSA violations are noted by
PESH compliance officers during
inspections and referred to the Attorney
General for enforcement if not resolved.
On June 7, 2006, New York enacted a
new workplace violence prevention law
applicable to public employees, which
amends the State Labor Law and
requires the Commissioner to issue
implementing regulations. The law
requires public employers to assess
workplace violence risks and, in
workplaces with 20 or more employees,
develop and implement a written
workplace violence prevention program.
These different or additional State
requirements have been reviewed and
determined to be “at least as effective”
as the comparable Federal standards.

D. Variances

Section 8 of the PESH Act and 12
NYCRR Part 803 establish proceedings
for the granting of permanent and
temporary variances from State
standards, which are equivalent to the

Federal requirements at 29 CFR part
1905. These provisions require
employee notification of variance
applications and provide for employee
participation in hearings held on
variance applications. Variances may
not be granted unless it is established
that adequate protection is afforded
employees under the terms of the
variance. Under the plan, all variances
granted have only future effect and
temporary variances are available only
prior to the effective date of a standard.
The procedures allow for the
modification or revocation of permanent
variances at any time after six months
from issuance upon application by an
employer, employee, employee
representative, or by the Commissioner
on his/her own motion. Temporary
variances may not be renewed more
than twice. Procedures for variance
actions can be found in the PESH Field
Operations Manual, Chapter VI

E. Employee Notice and Discrimination
Protection

The plan provides for notification to
employees of their protections and
obligations under the plan by such
means as the State “Public Employees
Job Safety and Health Protection” poster
(which is included in the plan
documents and also available
electronically on the PESH Web site)
and required posting of notices of
violations. Section 10 of the PESH Act
provides for protection of employees
against discharge or discrimination
resulting from exercise of their rights
under the State’s Act in terms parallel
to section 11(c) of the Federal Act.
Complaints must be filed within thirty
days after the alleged violation, and the
complainant must be notified of the
Commissioner of Labor’s determination
within ninety days of the receipt of the
complaint. If the Commissioner
determines that the provisions of
Section 10 have been violated, the
Commissioner is required to make a
request to the New York Attorney
General to bring an action in the New
York Supreme Court. The New York
Supreme Court has jurisdiction to
restrain violations and to order all
appropriate relief, including rehiring or
reinstatement of the employee to his or
her former position with back pay.

F. Inspections and Enforcement

Inspection and enforcement policies
and procedures provided in the plan are
established by the PESH Act, 12 NYCRR
Part 802, “Inspections of Places of
Public Employment,” and the PESH
Field Operations Manual. Complaints
must be filed in writing and signed. The
plan provides for the inspection of

covered workplaces, including
inspections in response to employee
complaints, right of entry for
inspections, a prohibition of advance
notice of inspections, a mechanism for
employees of the employer and their
representatives to accompany the
inspector during the physical
inspections, and opening, informal, and
closing conferences. A copy of the
“PESH Closing Conference” guide,
which fully describes the employer’s
rights and responsibilities at the time of
the closing conference, is also included
in the plan.

Significant differences between
Federal OSHA and PESH inspection and
enforcement procedures include the
following.

1. Penalties. The PESH Act, section
6(a), provides for the assessment of civil
monetary penalties for public sector
employers for failure-to-abate violations
only. If the Commissioner determines
that an employer has violated the PESH
Act, a “Notice of Violation and Order to
Comply” (also called a citation) is
issued which establishes a reasonable
time for compliance and the penalty to
be assessed for failure to correct the
violation by the time fixed for
compliance. An employer who fails to
correct a violation by the time fixed for
compliance may be assessed a penalty
of up to fifty dollars per day for a non-
serious violation, and up to two
hundred dollars per day for a serious
violation, until the violation is
corrected.

2. No Informal Complaint Procedures.
The PESH Act, section 5(a), provides for
the investigation of formal employee
complaints which must be in writing
and signed. If a determination is made
that an employee complaint does not
warrant an inspection, the complainant
must be notified, in writing, of such
determination and afforded an
opportunity to seek informal review of
the determination. New York requires
all employee complaints to be
formalized and does not have a program
for responding to informal complaints.

3. Citation Clearinghouse. In addition
to sending citations to employers,
copies of all citations are mailed to a
“clearinghouse” which provides a copy
of the citation to the headquarters of any
union authorized to represent
employees at the affected public sector
workplace.

4. Follow-Up Inspections. The plan
provides 100% follow-up on all initial
inspections with violations. Follow-up
inspections are normally conducted 30
to 60 days after the latest abatement
date. If a cited violation is found not to
have been abated at the time of a follow-
up inspection, daily failure-to-abate
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penalties are proposed and a failure-to-
abate notice is issued with a final
inspection date (or a second follow-up
inspection). If a cited violation is found
not to have been abated at the time of
the second follow-up inspection, the
case will be referred to New York
Department of Labor Counsel. If
Department of Labor Counsel is not able
to negotiate a compliance agreement,
the case would be referred for
enforcement to the Attorney General
who would seek a judicial mandamus
action to compel abatement. (See
paragraph I., Judicial Review, below).
Once an employer corrects a failure-to-
abate violation a final penalty bill is
sent. New York penalty data is reflected
in OSHA'’s Integrated Management
Information System at the final penalty
stage. The State maintains an internal
data system, to which OSHA has full
access, to calculate daily penalties on an
ongoing basis.

5. Definition of “Catastrophe.” PESH
defines a “‘catastrophe” as the
hospitalization of two or more
employees (rather than three, as Federal
OSHA does).

6. Alternative Compliance
Agreements. New York procedures
provide public employers with the
opportunity to request alternative means
of compliance starting at the time of the
inspection closing conference. This
procedure is similar to OSHA’s informal
settlement agreement process.
Alternative Compliance Agreement
(ACA) requests are made through an
application process with the Division of
Safety and Health’s Engineering
Services Unit (ESU). If the request for an
ACA agreement is filed prior to the
abatement date, uncorrected violations
are not assessed a penalty until the
Department issues a decision on the
alternative compliance request, and
follow-up inspections are held in
abeyance until the alternative
compliance agreement is approved or
denied. If such a request is granted, no
penalty is imposed unless a
reinspection reveals that the employer is
not in compliance with the terms of the
ACA. Requests filed after the abatement
date are normally not accepted and
must be accompanied by an explanation
of extenuating circumstances for the
delay in filing.

7. Removal of Personal Property Prior
to Inspection. In accordance with
section 5(e) of the PESH Act, State
regulations at 12 NYCRR 802.7 permit
employees to remove their personal
property from the workplace prior to
safety and health inspections and
prohibit compliance officers from
examining an employee’s personal
property without his or her permission.

The State plan narrative includes an
assurance that this provision does not
provide advance notice and has not
affected PESH’s ability to conduct full
and complete inspections, but that if it
ever were to become an issue, PESH will
seek to amend or remove the statutory
and regulatory provisions.

8. Contest Period. The period fixed in
the plan for contesting notices of
violation is 60 calendar days. (See
paragraph H, “Review Procedures,”
below.)

9. Universal Orders. A universal order
is defined in the PESH FOM, Chapter
IV, D, as a citation issued to an
employer citing a violation that exists in
more than one work location under the
control of that employer. Due to the
structure and organization of the public
sector, it is appropriate, and an effective
means of gaining compliance, under
certain circumstances to issue notices of
violations requiring the correction of
hazardous conditions at all locations
under the control of that employer.

G. Compliance Manual

The PESH Field Operations Manual
(the PESH FOM) was last revised in
April 2006, and is available to the
public on the New York Department of
Labor’s Web site. The New York
compliance manual parallels Federal
OSHA'’s revised Field Operations
Manual, CPL 02—00-045 [CPL 2.45B],
and incorporates other policies parallel
to Federal compliance directives and
unique State requirements. The PESH
FOM provides guidance to PESH
compliance staff concerning general
staff responsibilities, pre-inspection
procedures (including inspection
scheduling and priorities, complaints
and other unprogrammed inspections,
and inspection preparation), inspection
procedures (including conduct of the
inspection, opening conference, closing
conference, physical examination of the
workplace, follow-up inspections,
fatality/catastrophe investigations,
imminent danger investigations, and
construction inspections), inspection
documentation (including types of
violations, violations of the general duty
clause, writing citations, and grouping/
combining violations), post-inspection
procedures (including abatement,
citations, penalties, and post-citation
processes), discrimination investigation
procedures, disclosure of information
under the New York State Freedom of
Information Law (including policy and
procedures and specific guidelines), and
outreach and training programs.
Although not a statutory requirement,
the PESH FOM establishes New York’s
policy that notices of violation will
normally be issued to the employer

within six months following the
occurrence of the violation. New York
also uses and has adopted the OSHA
Technical Manual (TED 01-00-015
[TED 1-0.15A]), which replaced the
former Industrial Hygiene Manual, as
guidance for its staff.

H. Review Procedures

Under the plan, both public
employers and employees may seek
formal administrative review of New
York Department of Labor citations and
penalties, as well as the reasonableness
of the abatement period, before the
Industrial Board of Appeals (IBA). Prior
to contest, employers and employees
and their authorized representatives
may seek informal review of citations,
penalties and abatement dates issued by
the Department of Labor, by requesting
an informal conference in writing
within 20 working days from the receipt
of the Notice of Violation and Order to
Comply. If the informal conference does
not produce agreement, the affected
party may then seek formal
administrative review with the IBA
within the 60 day contest period.

The IBA is the independent, quasi-
judicial, State agency authorized by
section 27-a.6(c) of the PESH Act to
consider petitions from affected parties
for review of the Commissioner of
Labor’s determinations pursuant to the
PESH Act. Pursuant to section 27-a.6(c)
of the PESH Act, Section 101 of the
Labor Law, and the IBA’s “Rules of
Procedure and Practice,” 12 NYCRR
Chapter 1, Subchapter B, Parts 65 and
66, any employer, employee or other
person affected by a Notice of Violation
and Order to Comply issued by the
Commissioner of Labor may petition the
IBA for review no later than 60 calendar
days after issuance. A contest does not
automatically stay a citation, penalty or
abatement date; a stay must be
requested and granted by the IBA. If the
contest stems from a follow-up
inspection and issuance of a failure-to-
abate violation, the penalty continues to
accumulate on a daily basis, but is
deferred until the IBA decision, which
would also address the final penalty
amount. Subsequent to the Board’s
proceeding, any affected party may,
within 60 days after the IBA’s decision
is issued, request judicial review of the
Board’s decision pursuant to section
6(c) of the PESH Act and Article 78 of
the New York Civil Practice Law.

Pursuant to 12 NYCRR Part 805,
public employees or their authorized
representatives have the additional right
to contest the abatement period
prescribed in the Notice of Violation
and Order to Comply by filing a petition
with the Commissioner within 15
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working days of the posting of the
employer’s citation, or later if good
cause for late filing is shown. The
Commissioner may grant, modify or
deny the petition. If the Commissioner
denies the petition, in whole or in part,
the petition is automatically forwarded
to the IBA for review. If the
Commissioner modifies the abatement
period, the employer may petition for
review by the IBA under Section 101 of
the Labor Law.

Employees or employee
representatives who wish to participate
in employer-initiated proceedings
before the IBA must request intervenor
party-status, and the plan includes an
assurance that should an employee or
employee representative request such
status, the State will appropriately
inform the IBA of its support for the
request. Should the IBA deny an
employee’s or employee representative’s
request for intervenor status, New York
has pledged to seek immediate
corrective action to guarantee
employees’ rights to party status in
employer-initiated cases.

L Judicial Review

Under section 6(d) of the PESH Act,
if the time for compliance with an order
of the Commissioner has elapsed
without compliance, the Commissioner
of Labor may seek judicial enforcement
by commencing a proceeding pursuant
to Article 78 of the New York Civil
Practice Law. The Commissioner would
seek such judicial enforcement, via the
New York Attorney General, if there was
a continuing failure-to-abate violation at
the time of the second follow-up
inspection and New York Department of
Labor Counsel has been unable to obtain
compliance. If the only noncompliance
is the failure to pay a penalty, the
Commissioner may file a duly
enforceable collection action with the
appropriate County Clerk.

Further, in light of the fact that the
length of the contest period (60 calendar
days) is significantly longer than the 15
working day period allowed under the
Federal program, the plan includes a
March 3, 1984, Counsel’s opinion and
assurance that New York has the
authority under Article 78 of the New
York Civil Practice Law to obtain
judicial enforcement of an uncontested
order to comply upon expiration of the
abatement period, regardless of whether
the 60 day contest period has expired.
New York has also assured that should
the State Labor Department’s
interpretation be successfully
challenged, appropriate legislative
correction would be sought.

The State plan’s authority for
response to imminent danger includes

“red tag” authority which is contained
in Article 7, Section 200.2 of the New
York State Labor Law. The
Commissioner has the authority to
prohibit the use of any machinery,
equipment or device in a dangerous
condition, and to prohibit work in, or
occupancy of, areas found in a
dangerous condition, until the condition
is corrected and the notice is removed
by the Commissioner. These orders are
subject to review by the IBA. Section
200.3 authorizes the New York Attorney
General to institute a proceeding to
enjoin the use of dangerous machinery,
equipment, devices, or areas that have
been ‘“‘tagged’” under Section 200.2. The
filing of a petition for review with the
IBA does not stay the Attorney General’s
proceedings.

J. Budget and Personnel

The plan includes the FY 2006 grant
application under section 23(g) of the
OSH Act, which includes a current
organizational chart and detailed
information on staffing and funding.
The State has given satisfactory
assurances of adequate funding to
support the plan. In FY 2006, the State
plan was funded at $3,100,000 in
Federal section 23(g) funds, $3,100,000
in matching State funds, and $992,000
in 100% State funds, for a total Federal
and State contribution of $7,192,000.
The program’s total staffing level is 101,
including 29 safety and 21 health
compliance officers, and 11 safety and
9 health public sector consultants
funded under the State plan grant.
OSHA considers PESH’s current staffing
and funding levels to be adequate and
appropriate. PESH personnel are
employed under a merit system in
compliance with New York law and
personnel rules. The plan includes the
Civil Service Law Related to Merit and
Hiring System, and job descriptions and
minimum qualifications, by position.

K. Records and Reports

The plan provides that public
employers in New York will maintain
appropriate records and make timely
reports on occupational injuries and
illnesses in a manner substantially
identical to and “at least as effective as”
that required for private sector
employers under Federal OSHA. New
York participates and has assured that it
will continue its participation in the
Bureau of Labor Statistics Annual
Survey of Injuries and Illnesses in the
public sector. The plan also contains
assurances that the Commissioner of
Labor will provide reports to OSHA in
such form as the Assistant Secretary
may require and that New York will
continue to participate in OSHA’s

Integrated Management Information
System.

In response to OSHA’s 2001 revision
of its recordkeeping rules (29 CFR part
1904; 66 FR 5916—6135), on December
21, 2001, New York revised its
recordkeeping regulation, 12 NYCRR
Part 801, and issued supplemental
instructions, SH 901, which provide
clarification and interpretation of the
basic rule requirements. In response to
OSHA'’s review, the State has modified
its regulations and instructions, and
provided several clarifications and
supplemental assurances in order to
make its requirements “at least as
effective as” those of Federal OSHA.
The State assures that recordkeeping
activity by employees constitutes
protected activity under the PESH Act’s
anti-discrimination provisions
(February 21, 2003, letter from New
York Department of Labor Counsel); that
any administrative changes made to the
SH 901 Instructions will be published in
the New York State Register for public
comment and simultaneously shared
with OSHA for review and comment
(May 27, 2003, letter from PESH); and
that the employer is required to provide
a copy of the Annual Summary to any
employee or authorized employee
representative requesting it in
accordance with 801.35 and applicable
OSHA interpretations (August 30, 2004,
letter from PESH). Revisions to the
State’s recordkeeping requirements were
adopted on May 17, 2006 and provide
for the reporting of fatalities and
multiple hospitalization incidents after
working hours and on weekends to a
designated after-hours PESH contact
person and for the required reporting of
delayed multiple hospitalizations.

L. Voluntary Compliance Programs

The public employee consultation
program makes available both safety
consultants and industrial hygienists to
public employers who request such
service for the purpose of apprising
them of existing hazards and the best
means of abatement. The PESH public
sector consultation manual parallels
OSHA'’s Consultation Policies and
Procedures Manual, TED 3.5B. The
consultation program also provides
outreach and training in support of
PESH’s activities. Under the plan,
training is provided to public employers
and employees, and seminars are
conducted to familiarize affected
individuals with applicable safety and
health standards and requirements and
safe work practices. PESH has a variety
of public information programs to
disseminate information and
publications on important safety and
health concerns. Policies and
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procedures for Area Office outreach
programs, including training,
educational and informational services,
as well as voluntary compliance
programs, are described in the PESH
Field Operations Manual.

Through contractual agreements, the
Governor’s Office of Employee Relations
requires joint management and labor
health and safety committees in all State
agencies. This requirement is
independent of the State plan.

IV. Completion of Developmental Steps

With the approval of the revised State
plan in today’s action, all
developmental steps specified in the
June 1, 1984, notice of initial approval
of the New York public employee only
State plan, and other relevant steps,
have been successfully completed and
approved as follows:

A. In accordance with 29 CFR
1956.51(a), the State of New York
promulgated standards identical to all
Federal OSHA standards as of July 1,
1983. A supplement to the State plan
documenting this accomplishment was
initially approved by the Assistant
Secretary on August 26, 1986 (51 FR
30449). Subsequently all OSHA
standards promulgated through April
28, 2006, have been adopted as New
York State standards applicable to
public employees. These identical
standards; the State’s different Air
Contaminants Standard (1910.1000); the
additional hazard communication
requirements in the New York Toxic
Substances Act, as applicable to public
sector employers only; and the State’s
independent Workplace Violence
Prevention law are approved by the
Assistant Secretary in today’s notice.

B. In accordance with 29 CFR
1956.51(b), New York has promulgated
regulations for inspections, citations
and abatement equivalent to 29 CFR
part 1903 at 12 NYCRR Part 802, as
supplemented by the State Field
Operations Manual, both of which are
approved by the Assistant Secretary in
today’s notice.

C. In accordance with 29 CFR
1956.51(c), the New York safety and
health poster for public employees only,
which was originally approved by the
Assistant Secretary on May 16, 1985 (50
FR 21046), is approved, as revised, in
today’s notice.

D. In accordance with 29 CFR
1956.51(d), the State extended its
participation in the Bureau of Labor
Statistics (BLS) Survey of Injuries and
Ilnesses to the public sector. This
supplement was approved by the
Assistant Secretary on December 29,
1989 (55 FR 1204), and the State’s
continued participation is documented

in the April 28, 2006, revised State plan,
which is approved in today’s notice.

E. In accordance with 29 CFR
1956.51(e), the State promulgated
regulations for granting variances
equivalent to 29 CFR part 1905, at 12
NYCRR Part 803, which were approved
by the Assistant Secretary on December
29, 1989 (55 FR 1204). These regulations
are contained in the April 28, 2006,
revised State plan and are
supplemented by the State’s Field
Operations Manual. These regulations
and implementing procedures for
variances are approved in today’s
notice.

F. In accordance with 29 CFR
1956.51(f), the State initially
promulgated regulations for injury/
illness recordkeeping equivalent to 29
CFR part 1904, which were approved by
the Assistant Secretary on December 29,
1989 (55 FR 1204). In response to
revisions to the Federal recordkeeping
rule, the State’s revised recordkeeping
regulations at 12 NYCRR Part 801;
supplemental instructions at SH 901;
and supplemental assurances
concerning amendments to the SH 901
Instructions, after-hours reporting of
fatalities and catastrophes, required
reporting of delayed hospitalizations,
protected activity, and employee rights
to receive a copy of the Annual
Summary of workplace injuries and
illnesses, are approved in today’s notice.

G. In accordance with 29 CFR
1956.51(g), the State developed and
adopted employee non-discrimination
procedures equivalent to 29 CFR Part
1977, which were approved by the
Assistant Secretary on December 29,
1989 (55 FR 1204). Updated procedures,
as contained in the April 28, 2006,
revised plan, are approved in today’s
notice.

H. In accordance with 29 CFR
1956.51(h), the State adopted
procedures for the review of contested
cases equivalent to 29 CFR Part 2200,
which were approved by the Assistant
Secretary on December 29, 1989 (55 FR
1204). The State’s updated contested
case procedures as found at Article 3,
Section 101 of the Labor Law, and the
“Rules of Procedure and Practice” of the
Industrial Board of Appeals, 12 NYCRR
Chapter 1, Subchapter B, Parts 65 and
66, are approved in today’s notice.

I. In accordance with 29 CFR
1956.51(i), the State revised its plan to
reflect procedures for the development
and adoption of alternative standards.
At the time of initial approval, the State
Plan provided for the adoption of
identical OSHA safety and health
standards, which procedures were
approved by the Assistant Secretary on
December 29, 1989 (55 FR 1204). The

State’s current procedures for adoption
of alternative standards provide that the
Commissioner of Labor, in consultation
with the Hazard Abatement Board, or on
his/her own initiative, under the State
Administrative Procedures Act, can
propose alternative or different
occupational safety and health
standards if a determination is made
that an issue is not properly addressed
by Federal OSHA standards and is
necessary for the protection of public
employees. The procedures for adoption
of alternative standards provide for
consideration of expert technical
information and allow interested
persons to request the development of a
standard and to participate in any
hearings for the development or
modification of standards. These
procedures are approved in today’s
notice.

J. In accordance with 29 CFR
1956.51(j), the State has developed a
Field Operations Manual which
parallels the OSHA revised Field
Operations Manual, CPL 02—-00-045
[CPL 2.45B], and incorporates other
Federal compliance policy directives
and unique State requirements. The
State’s Field Operations Manual is
approved in today’s notice.

K. In accordance with 29 CFR
1956.51(k), the State adopted the
Federal Industrial Hygiene Manual,
including changes one (1) and two (2),
through April 7, 1987, a developmental
step that was approved by the Assistant
Secretary on December 29, 1989 (55 FR
1204). The State subsequently replaced
this manual with the OSHA Technical
Manual. This action is approved in
today’s notice.

L. In accordance with 29 CFR
1956.51(1), the State issued a directive
implementing an on-site consultation
program in the public sector which was
approved by the Assistant Secretary on
December 29, 1989 (55 FR 1204). The
State’s current Consultation Policy and
Procedures Manual and its description
of New York’s public sector on-site
consultation program and other
compliance assistance efforts as
contained in the April 28, 2006, revised
State plan are approved in today’s
notice.

M. In accordance with 29 CFR
1956.51(m), the State has developed and
implemented a public employer and
employee training and education
program with procedures described in
the Field Operations Manual which are
approved in today’s notice.
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V. Decision

A. Approval of Plan Supplements

After careful review, opportunity for
State correction, and subsequent
revision, the plan supplements
constituting a New York revised State
plan for public employees only and its
components described above are found
to be in substantial conformance with
comparable Federal provisions and the
requirements of 29 CFR part 1956 and
are hereby approved under 29 CFR part
1953 as providing a revised State plan
for the development and enforcement of
standards which is ““at least as effective
as” the Federal program, as required by
section 18 of the OSH Act and 29 CFR
part 1956. Subpart F of 29 CFR part
1956 is amended to reflect the approval
of the revised plan supplements and the
satisfactory completion of all
developmental steps. The right to
reconsider this approval of the revised
State plan supplements is reserved
should substantial objections or other
information become available to the
Assistant Secretary regarding any
components of the plan changes.

B. Certification

With the approval of a revised State
plan as noted above, all developmental
steps have now been successfully
completed, documented and approved.
In accordance with 29 CFR 1956.23, the
New York public employee only State
plan is certified as having successfully
completed all developmental steps.
Subpart F of 29 CFR part 1956 is
amended to reflect this certification.
This certification attests to the structural
completeness of the State plan and that
it has all the necessary authorities and
procedures to provide “at least as
effective” standards, enforcement, and
compliance assistance to the employees
of New York State and its political
subdivisions. This action renders no
judgment as to the effectiveness of the
State plan in actual operations.

VI. Location of Basic State Plan
Documentation

Copies of the revised New York State
plan for public employees are
maintained at the following locations;
specific documents are available on the
State’s website or upon request. Contact
the Directorate of Cooperative and State
Programs, Office of State Programs, U.S.
Department of Labor, Occupational
Safety and Health Administration, 200
Constitution Avenue, NW., Room N—
3700, Washington, DC 20210; the Office
of the Regional Administrator, U.S.
Department of Labor, Occupational
Safety and Health Administration, 201
Varick Street, Room 670, New York,

New York 10014; or the New York
Public Employee Safety and Health
Program, State Office Campus Building
12, Room 158, Albany, New York 12240.

Components of the New York State
plan, including the Field Operation
Manual, recordkeeping regulations and
instructions, complaint forms, and other
program information are posted on the
New York Department of Labor, Public
Employee Safety and Health Web site at:
http://www.labor.state.ny.us/
workerprotection/safetyhealth/
DOSH_PESH.shtm.

The PESH Act and other New York
statutes can be found on the New York
State Legislature’s Web site at: http://
public.leginfo.state.ny.us. The New
York Industrial Board of Appeals, Rules
of Procedure and Practice, can be found
on the New York Department of Labor
Web site at: http://
www.labor.state.ny.us/iba/toc.htm. The
State Administrative Procedures Act can
be found on the Governor’s Web site at:
http://www.gorr.state.ny.us/SAPA-
Text.htm.

Electronic copies of this Federal
Register notice and the related press
release are available on OSHA’s Web
site, http://www.osha.gov.

VII. Public Participation

Under 29 CFR 1953.6(c), OSHA
generally “will seek public comment if
a State program component differs
significantly from the comparable
Federal program component and OSHA
needs additional information in order to
determine its compliance with the
criteria in section 18(c) of the Act,
including whether it is at least as
effective as the Federal program.
Based on OSHA'’s review of the State
laws, regulations and procedures that
comprise the revised State plan and
written assurances provided by the
State, the Assistant Secretary finds that
the New York revised State plan for
public employees described above is at
least as effective as Federal
requirements and is consistent with
commitments contained in the plan.
Public participation for the purpose of
providing additional information about
the effectiveness of the structural
components of the New York public
employee only State plan is therefore
unnecessary. Moreover, all legislative
and regulatory components of the
revised plan were adopted under
procedural requirements of State law,
which included appropriate opportunity
for public participation. Good cause is
therefore found for approval of these
supplements (which constitute the
revised State plan); further public
participation would be repetitious and
unnecessary.

* x %

This document was prepared under
the direction of Edwin G. Foulke, Jr.,
Assistant Secretary of Labor for
Occupational Safety and Health. It is
issued under section 18 of the
Occupational Safety and Health Act of
1970, 84 Stat. 1608 (29 U.S.C. 667); 29
CFR part 1956; Secretary of Labor’s
Order No. 5-2002 (67 FR 65008, October
22, 2002).

List of Subjects in 29 CFR Part 1956

Intergovernmental relations, Law
enforcement, Occupational safety and
health, Occupational Safety and Health
Administration.

Signed in Washington, DG, this 9th day of
August, 2006.
Edwin G. Foulke, Jr.,
Assistant Secretary of Labor.

m Part 1956 of 29 CFR is hereby
amended as follows:

PART 1956—[AMENDED]

m 1. Revise the authority citation of part
1956 to read as follows:

Authority: Section 18 of the OSH Act (29
U.S.C. 667), 29 CFR part 1956, and Secretary
of Labor’s Order No. 5—-2002 (67 FR 65008).

m 2. Revise § 1956.50 to read as follows:

§1956.50 Description of the plan as
certified.

(a) Authority and scope. The New
York State Plan for Public Employee
Occupational Safety and Health
received initial OSHA approval on June
1, 1984, and was certified as having
successfully completed its
developmental steps on August 16,
2006. The plan designates the New York
Department of Labor as the State agency
responsible for administering the plan
throughout the State. The plan includes
legislation, the New York Act (Public
Employee Safety and Health Act,
Chapter 729 of the Laws of 1980/Article
2, Section 27-a of the New York State
Labor Law), enacted in 1980, and
amended on April 17, 1984; August 2,
1985; May 25 and July 22, 1990; April
10, 1992; June 28, 1993; and April 1,
1997. Under this legislation, the
Commissioner of Labor has full
authority to enforce and administer all
laws and rules protecting the safety and
health of all employees of the State and
its political subdivisions. In response to
OSHA'’s concern that language in
section 27-a.2 of the New York Act,
regarding the Commissioner of
Education’s authority with respect to
school buildings, raised questions about
the coverage under the plan of public
school employees, in 1984 New York
submitted amendments to its plan
consisting of Counsel’s opinion and an
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assurance that public school employees
are fully covered under the terms of the
PESH Act.

(b) Standards. The New York plan, as
of revisions dated April 28, 2006,
provides for the adoption of all Federal
OSHA standards promulgated as of that
date, and for the incorporation of any
subsequent revisions or additions
thereto in a timely manner, including in
response to Federal OSHA emergency
temporary standards. The procedure for
adoption of Federal OSHA standards
calls for publication of the
Commissioner of Labor’s intent to adopt
a standard in the New York State
Register 45 days prior to such adoption.
Subsequent to adoption and upon filing
of the standard with the Secretary of
State, a notice of final action will be
published as soon as is practicable in
the State Register. The plan also
provides for the adoption of alternative
or different occupational safety and
health standards if a determination is
made by the State that an issue is not
properly addressed by OSHA standards
and is relevant to the safety and health
of public employees. In such cases, the
Commissioner of Labor will develop an
alternative standard to protect the safety
and health of public employees in
consultation with the Hazard Abatement
Board, or on his/her own initiative. The
procedures for adoption of alternative
standards contain criteria for
consideration of expert technical advice
and allow interested persons to request
development of any standard and to
participate in any hearing for the
development or modification of
standards.

(c) Variances. The plan includes
provisions for the granting of permanent
and temporary variances from State
standards in terms substantially similar
to the variance provisions contained in
the Federal program. The State
provisions require employee
notification of variance applications and
provide for employee participation in
hearings held on variance applications.
Variances may not be granted unless it
is established that adequate protection
is afforded employees under the terms
of the variance, and variances may have
only future effect.

(d) Employee notice and
discrimination protection. The plan
provides for notification to employees of
their protections and obligations under
the plan by such means as a State poster
and required posting of notices of
violations. The plan also provides for
protection of employees against
discharge or discrimination resulting
from exercise of their rights under the
State’s Act in terms essentially identical
to section 11(c) of the OSH Act.

(e) Inspections and enforcement. The
plan provides for inspection of covered
workplaces, including inspections in
response to employee complaints. If a
determination is made that an employee
complaint does not warrant an
inspection, the complainant shall be
notified, in writing, of such
determination and afforded an
opportunity to seek informal review of
the determination. The plan provides
the opportunity for employer and
employee representatives to accompany
the inspector during an inspection for
the purpose of aiding in the inspection.
The plan also provides for right of entry
for inspection and a prohibition of
advance notice of inspection. In lieu of
first-instance monetary sanctions for
violations, the plan establishes a system
for compelling compliance under which
public employers are issued notices of
violation and orders to comply. Such
notices fix a reasonable period of time
for compliance. If compliance is not
achieved by the time of a follow-up
inspection, daily failure-to-abate
penalties of up to $50 for non-serious
violations and up to $200 for serious
violations, will be proposed. The
Commissioner of Labor may seek
judicial enforcement of orders to
comply by commencing a proceeding
pursuant to Article 78 of the New York
Civil Practice Law. In addition, the plan
provides for expedited judicial
enforcement when non-compliance is
limited to non-payment of penalties.

(f) Review procedures. Under the
plan, public employers and employees
may seek formal administrative review
of New York Department of Labor
citations, including penalties and the
reasonableness of the abatement
periods, by petitioning the New York
Industrial Board of Appeals (IBA) no
later than 60 days after the issuance of
the citation. The IBA is the independent
State agency authorized by section 27—
a(6)(c) of the New York Act to consider
petitions from affected parties for
review of the Commissioner of Labor’s
determinations. A contest does not
automatically stay a notice of violation,
penalty or abatement date; a stay must
be granted from the IBA. Judicial review
of any decision of the IBA may be
sought pursuant to Article 78 of the
New York Civil Practice Law. Prior to
contest, employers, employees and
other affected parties may seek informal
review of citations, penalties and
abatement dates by the Department of
Labor by requesting an informal
conference in writing within 20 working
days from the receipt of citation. If the
informal conference does not produce
agreement, the affected party may seek

formal administrative review with the
IBA. Public employees or their
authorized representatives have the
additional right under 12 NYCRR Part
805 to contest the abatement period by
filing a petition with the Commissioner
within 15 working days of the posting
of the citation by filing a petition with
the Department of Labor, or later if good
cause for late filing is shown. If the
Commissioner denies the employee
contest of abatement period under Part
805 in whole or in part, the complaint
will automatically be forwarded to the
IBA for review. Under the IBA rules,
public employees or their
representatives may request permission
to participate in an employer-initiated
review process as ‘“‘intervenors.” The
plan includes an April 28, 2006,
assurance that should an employee or
employee representative request
intervenor status in an employer-
initiated case, the State will
appropriately inform the IBA of its
support for the request. Should an
employee’s or employee representative’s
request for participation be denied, the
State will seek immediate corrective
action to guarantee the right to
employee party status in employer-
initiated cases. The period fixed in the
plan for contesting notices of violation
is 60 calendar days, which is
significantly longer than the 15 working
day period allowed under the Federal
OSHA program. However, New York
has provided assurance, by Counsel’s
opinion of March 3, 1984, that it has the
authority under Article 78 of the New
York Civil Practice Law to obtain
judicial enforcement of an uncontested
order to comply upon expiration of the
abatement period, regardless of whether
the 60 day contest period has expired.
New York has also assured that should
the State Labor Department’s
interpretation be successfully
challenged, appropriate legislative
correction would be sought.

(g) Staffing and resources. The plan as
revised April 28, 2006, provides
assurances of a fully trained, adequate
staff, including 29 safety and 21 health
compliance officers for enforcement
inspections and 11 safety and 9 health
consultants to perform consultation
services in the public sector. The State
has also given satisfactory assurances of
continued adequate funding to support
the plan.

(h) Records and reports. The plan
provides that public employers in New
York will maintain appropriate records
and make timely reports on
occupational injuries and illnesses in a
manner substantially identical to that
required for private sector employers
under Federal OSHA. New York has
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assured that it will continue its
participation in the Bureau of Labor
Statistics Annual Survey of Injuries and
Illnesses in the public sector. The plan
also contains assurances that the
Commissioner of Labor will provide
reports to OSHA in such form as the
Assistant Secretary may require, and
that New York will participate in
OSHA'’s Integrated Management
Information System.

(i) Voluntary compliance programs.
The plan provides for training for public
employers and employees; seminars to
familiarize affected public employers
and employees with applicable
standards, requirements and safe work
practices; and an on-site consultation
program in the public sector to provide
services to public employers upon
request.

m 3. Revise § 1956.52 to read as follows:

§1956.52 Completed developmental steps
and certification.

(a) In accordance with 29 CFR
1956.51(a), the State of New York
promulgated standards identical to all
Federal OSHA standards as of July 1,
1983. A supplement to the State plan
documenting this accomplishment was
initially approved by the Assistant
Secretary on August 26, 1986 (51 FR
30449). Subsequently, all OSHA
standards promulgated through April
28, 2006, have been adopted as New
York State standards applicable to
public employees. These identical
standards; the State’s different Air
Contaminants Standard (1910.1000); the
additional hazard communication
requirements, as applicable to public
sector employers only, in the New York
Toxic Substances Act; and the State’s
independent Workplace Violence
Prevention law, were approved by the
Assistant Secretary on August 16, 2006.

(b) In accordance with 29 CFR
1956.51(b), New York has promulgated
regulations for inspections, citations
and abatement equivalent to 29 CFR
part 1903 at 12 NYCRR Part 802 and
implementing procedures in the State
compliance manual, as contained in the
State’s April 28, 2006, revised plan,
which were approved by the Assistant
Secretary on August 16, 2006.

(c) In accordance with 29 CFR
1956.51(c), the New York safety and
health poster for public employees only,
which was originally approved by the
Assistant Secretary on May 16, 1985 (50
FR 21046), was approved, as contained
in the State’s April 28, 2006, revised
plan, by the Assistant Secretary on
August 16, 2006.

(d) In accordance with 29 CFR
1956.51(d), the State extended its
participation in the Bureau of Labor

Statistics (BLS) Survey of Injuries and
Ilnesses to the public sector. A
supplement documenting this action
was approved by the Assistant Secretary
on December 29, 1989 (55 FR 1204) and
is contained in the State’s April 28,
2006, revised plan, which was approved
by the Assistant Secretary on August 16,
2006.

(e) In accordance with 29 CFR
1956.51(e), the State promulgated
regulations for granting variances
equivalent to 29 CFR part 1905 at 12
NYCRR Part 803, which were approved
by the Assistant Secretary on December
29, 1989 (55 FR 1204). These
regulations, as revised and
supplemented by implementing
procedures in the State’s Field
Operations Manual, are contained in the
April 28, 2006, revised State plan, and
were approved by the Assistant
Secretary on August 16, 2006.

(f) In accordance with 29 CFR
1956.51(f), the State initially
promulgated regulations for injury/
illness recordkeeping, equivalent to 29
CFR part 1904, which were approved by
the Assistant Secretary on December 29,
1989 (55 FR 1204). The State’s revised
recordkeeping regulation, 12 NYCRR
Part 801; corresponding instructions
(SH 901); and supplemental assurances
concerning amendments to the SH 901
Instructions, after-hours reporting of
fatalities and catastrophes, required
reporting of delayed hospitalizations,
protected activity, and employee rights
to receive a copy of the Annual
Summary of workplace injuries and
illnesses, are contained in the April 28,
2006, revised plan, and were approved
by the Assistant Secretary on August 16,
2006.

(g) In accordance with 29 CFR
1956.51(g), the State developed and
adopted employee non-discrimination
procedures equivalent to 29 CFR part
1977, which were approved by the
Assistant Secretary on December 29,
1989 (55 FR 1204). Updated procedures,
as contained in the April 28, 2006,
revised plan, were approved by the
Assistant Secretary on August 16, 2006.

(h) In accordance with 29 CFR
1956.51(h), the State adopted
procedures for the review of contested
cases equivalent to 29 CFR part 2200,
which were approved by the Assistant
Secretary on December 29, 1989 (55 FR
1204). The State’s contested case
procedures at Section 101 of the Labor
Law; the “Rules of Procedure and
Practice” of the Industrial Board of
Appeals, 12 NYCRR Chapter 1,
Subchapter B, Parts 65 and 66; and 12
NYCRR 805, as contained in the April
28, 2006, revised plan, were approved

by the Assistant Secretary on August 16,
2006.

(i) In accordance with 29 CFR
1956.51(i), the State revised its plan to
reflect its procedures for the adoption of
State standards identical to OSHA safety
and health standards, which were
approved by the Assistant Secretary on
December 29, 1989 (55 FR 1204).
Subsequently, the State’s procedures
were revised to provide that the
Commissioner of Labor, in consultation
with the Hazard Abatement Board, or on
his/her own initiative, can propose
alternative or different occupational
safety and health standards if a
determination is made that an issue is
not properly addressed by Federal
OSHA standards and is necessary for
the protection of public employees. The
procedures for adoption of alternative
standards contain criteria for
development and consideration of
expert technical knowledge in the field
to be addressed by the standard and
allow interested persons to submit
information requesting development or
promulgation of any standard and to
participate in any hearing for the
development, modification or
establishment of standards. These
procedures are contained in the April
28, 2006, revised plan, and were
approved by the Assistant Secretary on
August 16, 2006.

(j) In accordance with 29 CFR
1956.51(j), the State has developed a
Field Operations Manual which
parallels Federal OSHA’s Field
Operations Manual, CPL 02—-00-045
[CPL 2.45B], incorporates other Federal
compliance policy directives, and
contains procedures for unique State
requirements. This manual is contained
in the April 28, 2006, revised plan, and
was approved by the Assistant Secretary
on August 16, 2006.

(k) In accordance with 29 CFR
1956.51(k), the State adopted the
Federal Industrial Hygiene Manual,
including changes one (1) and two (2),
through April 7, 1987, which was
approved by the Assistant Secretary on
December 29, 1989 (55 FR 1204). The
State’s subsequent adoption of the
OSHA Technical Manual is documented
in the April 28, 2006, revised State plan
and was approved by the Assistant
Secretary on August 16, 2006.

(I) In accordance with 29 CFR
1956.51(1), the State issued a directive
implementing an on-site consultation
program in the public sector, which was
approved by the Assistant Secretary on
December 29, 1989 (55 FR 1204). The
State’s current Consultation Policy and
Procedures Manual and its description
of New York’s on-site consultation
program and other compliance
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assistance efforts, as contained in the
April 28, 2006, revised plan, were
approved by the Assistant Secretary on
August 16, 2006.

(m) In accordance with 29 CFR
1956.51(m), the State has developed and
implemented a public employer and
employee training and education
program with procedures described in
the Field Operations Manual, which, as
contained in the April 28, 2006, revised
plan, was approved by the Assistant
Secretary on August 16, 2006.

(n) A revised State plan as submitted
on April 28, 2006, was approved and in
accordance with 29 CFR 1956.23 of this
chapter, the New York occupational
safety and health State plan for public
employees only was certified on August
16, 2006 as having successfully
completed all developmental steps
specified in the plan as initially
approved on June 1, 1984. This
certification attests to the structural
completeness of the plan, but does not
render judgment as to adequacy of
performance.

§1956.53 [Removed and reserved]

m 4. Remove the section heading and
reserve § 1956.53.

m 5. Revise § 1956.54 to read as follows:

§1956.54 Location of basic State plan
documentation.

Copies of basic State plan
documentation are maintained at the
following locations. Specific documents
are available upon request, and will also
be provided in electronic format, to the
extent possible. Contact the Directorate
of Cooperative and State Programs,
Office of State Programs, U.S.
Department of Labor, Occupational
Safety and Health Administration, 200
Constitution Avenue, NW., Room N—
3700, Washington, DC 20210; Office of
the Regional Administrator, U.S.
Department of Labor, Occupational
Safety and Health Administration, 201
Varick Street, Room 670, New York,
New York 10014; and the New York
Department of Labor, Public Employee
Safety and Health Program, State Office
Campus Building 12, Room 158,
Albany, New York 12240. Current
contact information for these offices
(including telephone numbers and
mailing addresses) is available on
OSHA'’s Web site, http://www.osha.gov.

§1956.55 [Removed and reserved]

m 6. Remove and reserve § 1956.55.

[FR Doc. E6-13504 Filed 8—15-06; 8:45 am]
BILLING CODE 4510-26-P

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Parts 4022 and 4044

Benefits Payable in Terminated Single-
Employer Plans; Allocation of Assets
in Single-Employer Plans; Interest
Assumptions for Valuing and Paying
Benefits

AGENCY: Pension Benefit Guaranty
Corporation.
ACTION: Final rule.

SUMMARY: The Pension Benefit Guaranty
Corporation’s regulations on Benefits
Payable in Terminated Single-Employer
Plans and Allocation of Assets in
Single-Employer Plans prescribe interest
assumptions for valuing and paying
benefits under terminating single-
employer plans. This final rule amends
the regulations to adopt interest
assumptions for plans with valuation
dates in September 2006. Interest
assumptions are also published on the
PBGC’s Web site (http://www.pbgc.gov).
DATES: Effective September 1, 2006.

FOR FURTHER INFORMATION CONTACT:
Catherine B. Klion, Manger, Regulatory
and Policy Division, Legislative and
Regulatory Department, Pension Benefit
Guaranty Corporation, 1200 K Street,
NW., Washington, DC 20005, 202-326—
4024. (TTY/TDD users may call the
Federal relay service toll-free at 1-800-
877-8339 and ask to be connected to
202-326—4024.)

SUPPLEMENTARY INFORMATION: The
PBGC’s regulations prescribe actuarial
assumptions—including interest
assumptions—for valuing and paying
plan benefits of terminating single-
employer plans covered by title IV of
the Employee Retirement Income
Security Act of 1974. The interest
assumptions are intended to reflect
current conditions in the financial and
annuity markets.

Three sets of interest assumptions are
prescribed: (1) A set for the valuation of
benefits for allocation purposes under
section 4044 (found in Appendix B to
Part 4044), (2) a set for the PBGC to use
to determine whether a benefit is
payable as a lump sum and to determine
lump-sum amounts to be paid by the
PBGC (found in Appendix B to Part
4022), and (3) a set for private-sector
pension practitioners to refer to if they
wish to use lump-sum interest rates
determined using the PBGC’s historical
methodology (found in Appendix C to
Part 4022).

This amendment (1) adds to
Appendix B to part 4044 the interest
assumptions for valuing benefits for
allocation purposes in plans with

valuation dates during September 2006,
(2) adds to Appendix B to part 4022 the
interest assumptions for the PBGC to
use for its own lump-sum payments in
plans with valuation dates during
September 2006, and (3) adds to
Appendix C to part 4022 the interest
assumptions for private-sector pension
practitioners to refer to if they wish to
use lump-sum interest rates determined
using the PBGC'’s historical
methodology for valuation dates during
September 2006.

For valuation of benefits for allocation
purposes, the interest assumptions that
the PBGC will use (set forth in
Appendix B to part 4044) will be 6.20
percent for the first 20 years following
the valuation date and 4.75 percent
thereafter. These interest assumptions
represent a decrease (from those in
effect for August 2006) of 0.20 percent
for the first 20 years following the
valuation date and are otherwise
unchanged. These interest assumptions
reflect the PBGC’s recently updated
mortality assumptions, which are
effective for terminations on or after
January 1, 2006. See the PBGC’s final
rule published December 2, 2005 (70 FR
72205), which is available at http://
www.pbgc.gov/docs/05-23554. pdf.
Because the updated mortality
assumptions reflect improvements in
mortality, these interest assumptions are
higher than they would have been using
the old mortality assumptions.

The interest assumptions that the
PBGC will use for its own lump-sum
payments (set forth in Appendix B to
part 4022) will be 3.25 percent for the
period during which a benefit is in pay
status and 4.00 percent during any years
preceding the benefit’s placement in pay
status. These interest assumptions
represent a decrease (from those in
effect for August 2006) of 0.25 percent
in the immediate annuity rate and are
otherwise unchanged. For private-sector
payments, the interest assumptions (set
forth in Appendix C to part 4022) will
be the same as those used by the PBGC
for determining and paying lump sums
(set forth in Appendix B to part 4022).

The PBGC has determined that notice
and public comment on this amendment
are impracticable and contrary to the
public interest. This finding is based on
the need to determine and issue new
interest assumptions promptly so that
the assumptions can reflect current
market conditions as accurately as
possible.

Because of the need to provide
immediate guidance for the valuation
and payment of benefits in plans with
valuation dates during September 2006,
the PBGC finds that good cause exists
for making the assumptions set forth in
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List of Subjects
29 CFR Part 4022

this amendment effective less than 30
days after publication.

The PBGC has determined that this
action is not a ‘“‘significant regulatory
action” under the criteria set forth in
Executive Order 12866.

Because no general notice of proposed
rulemaking is required for this
amendment, the Regulatory Flexibility
Act of 1980 does not apply. See 5 U.S.C.

Employee benefit plans, Pension
insurance, Pensions, Reporting and
recordkeeping requirements.

29 CFR Part 4044

Employee benefit plans, Pension
insurance, Pensions.

PART 4022—BENEFITS PAYABLE IN
TERMINATED SINGLE-EMPLOYER
PLANS

m 1. The authority citation for part 4022
continues to read as follows:

Authority: 29 U.S.C. 1302, 1322, 1322b,
1341(c)(3)(D), and 1344.
m 2. In appendix B to part 4022, Rate Set
155, as set forth below, is added to the
table.

601(2). In consideration of the foregoing, 29 .
CFR parts 4022 and 4044 are amended ~ Appendix B to Part 4022—Lump Sum
as follows: Interest Rates for PBGC Payments
* * * * *
For plans with a valuation date Immediate annuity Deferred annuities (percent)
Rate set rate (percent)
On or after Before P i i i3 N n,
155 9-1-06 10-1-06 3.25 4.00 4.00 4.00 7 8

m 3. In appendix C to part 4022, Rate Set
155, as set forth below, is added to the

Appendix C to Part 4022—Lump Sum
Interest Rates for Private-Sector

table. Payments
* * * * *
Rate set For plans with a valuation date Immediate annuity Deferred annuities (percent)
On or after Before rate (percent) i i> i3 ny n,
155 9-1-06 10-1-06 3.25 4.00 4.00 4.00 7 8

Authority: 29 U.S.C. 1301(a), 1302(b)(3),
1341, 1344, 1362.

PART 4044—ALLOCATION OF
ASSETS IN SINGLE-EMPLOYER

PLANS m 5. In appendix B to part 4044, a new

entry for September 2006, as set forth

m 4. The authority citation for part 4044 below, is added to the table.

continues to read as follows:

Appendix B to Part 4044—Interest
Rates Used to Value Benefits

* * * * *

The values of i; are:

For valuation dates occurring in the month—
it fort = it

fort = i fort =

* * * * *

September 2006 .........ccocovveiiiiiiiiiee e 1-20

.0475

>20 N/A N/A

Issued in Washington, DC, on this 8th day
of August 2006.

Vincent K. Snowbarger,

DEPARTMENT OF DEFENSE
Office of the Secretary

Acting Executive Director, Pension Benefit
Guaranty Corporation.

[FR Doc. 06—6958 Filed 8—15—-06; 8:45 am]
BILLING CODE 7709-01-P

32 CFR Part 199

Civilian Health and Medical Program of
the Uniformed Services (CHAMPUS)

AGENCY: Department of Defense.
ACTION: Final rule; correction.

SUMMARY: This rule is published to
correct a previously published
definition of “Homebound” by restoring

language that had been inadvertently
deleted in the Final Rule published at
70 FR 61368 and to revise certain
references published at 69 FR 51559.

DATES: This rule is effective August 16,
2006.

FOR FURTHER INFORMATION CONTACT:
Michael Kottyan, 303—676—-3520.

SUPPLEMENTARY INFORMATION: On Friday,
August 20, 2004, the Department
revised the definition of “Homebound”
by adding a sentence at the end. See 69
FR 51559. On Monday, October 24,
2005, the Department again revised the
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definition of “Homebound” by deleting
the above revision and adding two
sentences at the end. See 70 FR 61368.
This rule is published to revise the
definition of “Homebound” by restoring
the deleted sentence and to correct
references in 32 CFR 199.5.

List of Subjects in 32 CFR Part 199

Claims, Dental health, Health care,
Health insurance, Individuals with
disabilities, Military personnel.

Accordingly, 32 CFR part 199 is
amended as follows:

PART 199—[AMENDED]

m 1. The authority citation for part 199
continues to read as follows:

Authority: 5 U.S.C. 301; 10 U.S.C. chapter
55.

m 2. Section 199.2(b) is corrected by
adding a sentence at the end of the
definition for Homebound to read as
follows:

§199.2 Definitions.
* * * * *

(b) * ok %

Homebound. * * * In addition to the
above, absences, whether regular or
infrequent, from the beneficiary’s
primary residence for the purpose of
attending an educational program in a
public or private school that is licensed
and/or certified by a state, shall not
negate the beneficiary’s homebound
status.

* * * * *

§199.5 [Corrected]

m 3. Section 199.5(h)(5) is corrected by
revising “(i)(4)(v)” to read “(h)(3)(v)(A)”
and by revising “Individual” to read
“Individualized.”

Dated: August 9, 2006.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 06-6935 Filed 8—15—-06; 8:45 am]
BILLING CODE 5001-06-M

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[CGD05-06-037]
RIN 1625-AA08

Special Local Regulations for Marine
Events; Atlantic Ocean, Atlantic City,
NJ, Change of Time

AGENCY: Coast Guard, DHS.

ACTION: Temporary final rule;
amendment.

SUMMARY: On July 7, 2006, the Coast
Guard published a temporary final rule
in the Federal Register establishing
temporary special local regulations for
the “Thunder Over the Boardwalk
Airshow”, an aerial demonstration to be
held over the waters of the Atlantic
Ocean adjacent to Atlantic City, New
Jersey. On July 14, 2006, the Coast
Guard was notified that this marine
event was proposed to be conducted at
a different time period. This rule
changes the times of enforcement for the
temporary regulated area. These special
local regulations are necessary to
provide for the safety of life on
navigable waters during the event. This
action is intended to restrict vessel
traffic in the regulated area during the
event.

DATES: This rule changes the effective
period of the temporary final rule
published at 71 FR 38523 (July 7, 2006)
to be 9 a.m. to 5 p.m. on August 23,
2006.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket, are part of docket (CGD05-06—
037) and are available for inspection or
copying at Commander (dpi), Fifth
Coast Guard District, 431 Crawford
Street, Portsmouth, Virginia 23704—
5004, between 9 a.m. and 2 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
Dennis Sens, Project Manager,
Inspections and Investigations Branch,
at (757) 398—-6204.

SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B) the
Coast Guard finds that good cause exists
for not publishing an NPRM. The new
time period of when the airshow was
proposed to be conducted was not
known in sufficient time to allow for the
publication of an NPRM followed by
publication of an effective rule before
the event. Delaying this rule would be
contrary to the public interest of
ensuring the safety of life at sea during
this event. The event will take place on
August 23, 2006. Because of the danger
posed by high performance jet aircraft
performing low altitude aerial
maneuvers over the waters of the
Atlantic Ocean, special local regulations
are necessary to provide for the safety of
event participants, spectator craft and
other vessels transiting the event area.
For the safety concerns noted, it is in

the public interest to have these
regulations in effect during the event.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date
would be contrary to the public interest,
since immediate action is needed to
ensure the safety of the event
participants, spectator craft and other
vessels transiting the regulated area.
However, advance notifications will be
made to affected users of the Atlantic
Ocean coastal area via marine
information broadcasts and area
newspapers.

Background and Purpose

On August 23, 2006, the Atlantic City
Chamber of Commerce will sponsor the
“Thunder Over the Boardwalk
Airshow”. The event will consist of
high performance jet aircraft performing
low altitude aerial maneuvers over the
waters of the Atlantic Ocean adjacent to
Atlantic City, New Jersey. A fleet of
spectator vessels is expected to gather
nearby to view the aerial demonstration.
Due to the need for vessel control
during the event, vessel traffic will be
temporarily restricted to provide for the
safety of spectators and transiting
vessels.

Discussion of the Amendment to the
Temporary Final Rule

The Coast Guard is establishing
temporary special local regulations on
specified waters of the Atlantic Ocean
adjacent to Atlantic City, New Jersey.
The regulated area includes a section of
the Atlantic Ocean approximately 2.5
miles long, running from Pennsylvania
Avenue to Columbia Avenue, and
extending approximately 900 yards out
from the shoreline. This amendment to
the rule changes the time period
previously announced in the Federal
Register notice published on July 7,
2006. The temporary special local
regulations will be enforced from 9 a.m.
until 5 p.m. on August 23, 2006. The
effect of the temporary special local
regulations will be to restrict general
navigation in the regulated area during
the event. Except for persons or vessels
authorized by the Coast Guard Patrol
Commander, no person or vessel may
enter or remain in the regulated area.
Non-participating vessels will be
allowed to transit the regulated area
between event activities, when the Coast
Guard Patrol Commander determines it
is safe to do so. These regulations are
needed to control vessel traffic during
the event to enhance the safety of
participants, spectators and transiting
vessels.



Federal Register/Vol. 71,

No. 158/ Wednesday, August 16, 2006 /Rules and Regulations

47093

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

We expect the economic impact of
this temporary final rule to be so
minimal that a full Regulatory
Evaluation under the regulatory policies
and procedures of DHS is unnecessary.

Although this regulation prevents
traffic from transiting a portion of the
Atlantic Ocean during the event, the
effect of this regulation will not be
significant due to the limited duration
that the regulated area will be in effect
and the extensive advance notifications
that will be made to the maritime
community via marine information
broadcasts and area newspapers so
mariners can adjust their plans
accordingly.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601—612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit this area of
the Atlantic Ocean during the event.

This rule will not have a significant
economic impact on a substantial
number of small entities for the
following reasons. This rule will be in
effect for only a short period. The Patrol
Commander will allow non-
participating vessels to transit the event
area between event activities. Before the
enforcement period, we will issue
maritime advisories so mariners can
adjust their plans accordingly.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement

Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. If the rule would affect your
small business, organization, or
governmental jurisdiction and you have
questions concerning its provisions or
options for compliance, please contact
the address listed under ADDRESSES.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
will not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
and direct effect on one or more Indian
tribes, on the relationship between the
Federal Governments and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.
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This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D
and Department of Homeland Security
Management Directive 5100.1, which
guides the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (NEPA) (42 U.S.C. 4321—
43701), and have concluded that there
are no factors in this case that would
limit the use of a categorical exclusion
under section 2.B.2 of the Instruction.
Therefore, this rule is categorically
excluded, under figure 2—1, paragraph
(34)(h), of the Instruction, from further
environmental documentation. Special
local regulations issued in conjunction
with a regatta or marine parade permit
are specifically excluded from further
analysis and documentation under those
sections. Under figure 2—1, paragraph
(34)(h), of the Instruction, an
“Environmental Analysis Check List”
and a “Categorical Exclusion
Determination” are not required for this
rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233, Department of
Homeland Security Delegation No. 0170.1.

m 2. The Coast Guard amends the
temporary final rule published July 7,
2006 (71 FR 38522) entitled, “Special
Local Regulations for Marine Events;
Atlantic Ocean, Atlantic City, NJ.

§100.35-T05-037 [Amended]

In rule FR Doc. E6-10589 published
on July 7, 2006 (71 FR 38522) make the
following amendments to § 100.35—-T05—
037. On page 38523, in the third
column, revise paragraph (d) to read as
follows:

(d) Enforcement period. This section

will be enforced from 9 a.m. to 5 p.m.
on August 23, 2006.

Dated: July 28, 2006.
L.L. Hereth,

Rear Admiral, U.S. Coast Guard, Commander,
Fifth Coast Guard District.

[FR Doc. E6-13495 Filed 8-15-06; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[CGD05-06-057]

RIN 1625-AA08

Special Local Regulation for Marine

Event, Bogue Sound, Morehead City,
NC

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing temporary special local
regulations for the “Crystal Coast Super
Boat Grand Prix”, a power boat race to
be held on the waters of Bogue Banks
adjacent to Morehead City, NC. These
special local regulations are necessary to
provide for the safety of life on
navigable waters during the event. This
action is intended to restrict vessel
traffic in the Morehead City Turning
Basin including sections of the Intra-
Coastal Waterways and Morehead City
Channel during the power boat race.
DATES: This rule is effective from 9 a.m.
to 4 p.m. on September 24, 2006.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket, are part of docket (CGD05-06—
057) and are available for inspection or
copying at Commander (dpi), Fifth
Coast Guard District, 431 Crawford
Street, Portsmouth, Virginia 23704—
5004, between 9 a.m. and 2 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
CWO Christopher Humphrey,
Prevention Department, Sector North
Carolina, at (252) 247—4525 or via e-mail
to Christopher.D.Humphrey@uscg.mil.
SUPPLEMENTARY INFORMATION:

Regulatory Information

On June 20, 2006, we published a
notice of proposed rulemaking (NPRM)
entitled “Special Local Regulation for
Marine Event; Bogue Sound, Morehead
City, NC” in the Federal Register (71 FR
35404). We received no letters
commenting on the proposed rule. On
June 28, 2006, a public meeting was
held at U.S. Coast Guard Sector North
Carolina base, Atlantic Beach, NC.

Background and Purpose

On September 24, 2006, the Super
Boat International Productions Inc. will
sponsor the “Crystal Coast Super Boat
Grand Prix, on the waters of Bogue
Sound including the Morehead City
Turning Basin, sections of the Intra-
Coastal Waterway, and Morehead City
Channel at Morehead City, North
Carolina. The event will consist of
approximately 35 powerboats
participating in two high-speed
competitive races, traveling counter-
clockwise around a race course. A fleet
of spectator vessels are expected to
gather near the event site to view the
competition. To provide for the safety of
participants, spectators and other
transiting vessels, the Coast Guard will
temporarily restrict vessel traffic in the
event area during the races.

Discussion of Comments and Changes

The Coast Guard did not receive
comments in response to the notice of
proposed rulemaking (NPRM) published
in the Federal Register. Additionally,
the Coast Guard did not receive
substantive comments at the public
meeting held on June 28, 2006, at
Atlantic Beach, NC. Accordingly, the
Coast Guard is establishing temporary
special local regulations on waters of
Bogue Sound specified in our proposed
rule including the Morehead City
Turning Basin, sections of the
Intracoastal Waterway, and Morehead
City Channel at Morehead City, North
Carolina.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS). The Coast Guard expects the
economic impact of this rule to be so
minimal that a full Regulatory
Evaluation under paragraph 10e of the
regulatory policies and procedures of
DHS is unnecessary. Although this
regulation would prevent traffic from
transiting a portion of Bogue Sound
including the Morehead City Turning
Basin, sections of the Intracoastal
Waterway, and Morehead City Channel
during the event, the effect of this
regulation would not be significant due
to the limited duration that the
regulated area would be in effect and
the extensive advance notification that
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would be made to the maritime
community via marine information
broadcast, local radio stations and area
newspapers so mariners can adjust their
plans accordingly. Additionally, the
regulated area has been narrowly
tailored to impose the least impact on
general navigation yet provide the level
of safety deemed necessary. Vessel
traffic would be able to transit the
regulated area between heats, when the
Coast Guard Patrol Commander deems it
is safe to do so.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule would not
have a significant economic impact on
a substantial number of small entities.
This rule would affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit this section
of Bogue Sound including the Morehead
City Turning Basin, Atlantic Intra-
Coastal waterway and Morehead City
Channel from 9 a.m. to 4 p.m. on
September 24, 2006. This rule would
not have a significant economic impact
on substantial number of small entities
for the following reasons: Although the
regulated area would apply to the
Morehead City Channel, Morehead City
Turning Basin and a 2 mile segment of
the Atlantic Intra-coastal Waterway,
south and west of the Highway 70
Bridge, from approximately mile 204 of
the Atlantic Intra-coastal Waterway to
mile 206, traffic would be allowed to
pass through the regulated area with the
permission of the Coast Guard Patrol
Commander. In the case where the
Patrol Commander authorizes passage
through the regulated area during the
event, vessels would be required to
proceed at the minimum speed
necessary to maintain a safe course that
minimizes wake near the race course.
The Patrol Commander would allow
non-participating vessels to transit the
event area between races. Before the
enforcement period, we would issue
maritime advisories so mariners can
adjust their plans accordingly.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.

If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance; please contact U.S. Coast
Guard Sector North Carolina, listed at
the beginning of this rule. The Coast
Guard will not retaliate against small
entities that question or complain about
this rule or any policy or action of the
Coast Guard.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG-FAIR (1-888-734-3247).

Collection of Information

This rule would call for no new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule would not result in
such expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule would not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
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technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D
and Department of Homeland Security
Management Directive 5100.1, which
guide the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (NEPA) (42 U.S.C. 4321—
4370f), and have made a preliminary
determination that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, we
believe that this rule should be
categorically excluded, under figure 2—
1, paragraph (34)(h), of the Instruction,
from further environmental
documentation. Under figure 2—1,
paragraph (34)(h), of the Instruction, an
“Environmental Analysis Check List” is
not required for this rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

m For the reasons set out in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233; Department of
Homeland Security Delegation No. 0170.1.

m 2. From 9 a.m. to 4 p.m. on September
24, 2006, add a temporary § 100.35T—
05-057 to read as follows:

§100.35T-05-057 Bogue Sound,
Morehead City, North Carolina.

(a) Regulated area. The regulated area
is established for the waters of Bogue
Sound, adjacent to Morehead City, NC,
from the southern tip of Sugar Loaf
Island approximate position latitude
34°42’55” N longitude 076°4248” W,
thence westerly to Morehead City
Channel Daybeacon 7 (LLNR 38620),
thence southwest along the channel line
to Bogue Sound Light 4 (LLRN 38770),
thence southerly to Causeway Channel
Daybeacon 2 (LLNR 38720), thence
southeasterly to Money Island
Daybeacon 1 (LLNR 38645), thence

easterly to Eight and One Half Marina
Daybeacon 2 (LLNR 38685), thence
easterly to the western most shoreline of
Brant Island approximate position
latitude 34°42°36” N longitude
076°42"11” W, thence northeasterly
along the shoreline to Tombstone Point
approximate position latitude 34°42"14”
N longitude 076°41°20” W, thence
southeasterly to the east end of the pier
at Coast Guard Sector North Carolina
approximate position latitude 34°42°00”
N longitude 076°40°52” W, thence
easterly to Morehead City Channel Buoy
20 (LLNR 29427), thence northerly to
Beaufort Harbor Channel LT 1BH (LLNR
34810), thence northwesterly to the
southern tip of Radio Island
approximate position latitude 34°42'22”
N longitude 076°40°52” W, thence
northerly along the shoreline to
approximate position latitude 34°43’00”
N longitude 076°41°25” W, thence
westerly to the North Carolina State Port
Facility, thence westerly along the State
Port to the southwest corner
approximate position latitude 34°42’55”
N longitude 076°42"12” W, thence
westerly to the southern tip of Sugar
Loaf Island the point of origin. All
coordinates reference Datum NAD 1983.

(b) Definitions. The following
definitions apply to this section; (1)
Coast Guard Patrol Commander means
a commissioned, warrant, or petty
officer of the Coast Guard who has been
designated by the Commander, Coast
Guard Sector North Carolina.

(2) Official Patrol means any person
or vessel assigned or approved by
Commander, Coast Guard Sector North
Carolina with a commissioned, warrant,
or petty officer on board and displaying
a Coast Guard ensign.

(3) Participant includes all vessels
participating in the “Crystal Coast Super
Boat Grand Prix’’ under the auspices of
the Marine Event Permit issued to the
event sponsor and approved by
Commander, Coast Guard Sector North
Carolina.

(c) Special local regulations. (1)
Except for persons or vessels authorized
by the Coast Guard Patrol Commander,
no person or vessel may enter or remain
in the regulated area.

(2) The operator of any vessel in the
regulated area must: (i) Stop the vessel
immediately when directed to do so by
any Official Patrol and then proceed
only as directed.

(ii) All persons and vessels shall
comply with the instructions of the
Official Patrol.

(iii) When authorized to transit the
regulated area, all vessels shall proceed
at the minimum speed necessary to
maintain a safe course that minimizes
wake near the race course.

(d) Enforcement period. This section
will be enforced from 9 a.m. to 4 p.m.
on September 24, 2006.

Dated: August 4, 2006.

Larry L. Hereth,

Rear Admiral, U.S. Coast Guard, Commander,
Fifth Coast Guard District.

[FR Doc. E6-13511 Filed 8-15-06; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[CGDO01-06-019]

RIN 1625-AA09

Drawbridge Operation Regulations;

Townsend Gut, Boothbay and
Southport, ME

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is changing
the drawbridge operation regulations
that govern the operation of the
Southport (SR27) Bridge, across
Townsend Gut, at mile 0.7, between
Boothbay Harbor and Southport, Maine.
This final rule changes the regulation to
require the Southport (SR27) Bridge to
operate on a fixed opening schedule
between April 29 and September 30,
each year. This final rule is expected to
help relieve vehicular traffic delays
during the summertime tourism season
while continuing to meet both the
current and anticipated needs of
navigation.

DATES: This rule is effective September
15, 2006.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket CGD01-06—019 and are available
for inspection or copying at the First
Coast Guard District, Bridge Branch
Office, 408 Atlantic Avenue, Boston,
Massachusetts, 02110, between 7 a.m.
and 3 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: Mr.
John McDonald, Project Officer, First
Coast Guard District, (617) 223—8364.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On April 20, 2006, we published a
notice of proposed rulemaking (NPRM)
entitled ‘“Drawbridge Operation
Regulations”; Townsend Gut, Booth Bay
and Southport, ME, in the Federal
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Register (71 FR 20376). We received
twelve comment letters in response to
the notice of proposed rulemaking. No
public hearing was requested and none
was held.

Background and Purpose

The Southport (SR27) Bridge, across
Townsend Gut, at mile 0.7, has a
vertical clearance of 10 feet at mean
high water, and 19 feet at mean low
water in the closed position. The
existing drawbridge operation
regulations, listed at 33 CFR 117.5,
require the bridge to open on signal at
all times.

The owner of the bridge, Maine
Department of Transportation (MDOT),
requested a change to the drawbridge
operation regulations governing the
operation of the Southport (SR27)
Bridge to require it to open on signal, on
the hour, between 6 a.m. and 6 p.m.,
from April 29 through September 30,
each year. The rule change was
proposed to help reduce vehicular
traffic delays during the summer
tourism season when vehicular traffic is
greatly increased.

Frequent bridge openings during the
summer months result in vehicular
traffic delays during the daytime hours
in Boothbay Harbor and Southport. The
Southport (SR27) Bridge opened 4,136
times in 2004. Specifically, 3,493 (84%)
of the 2004 bridge openings were
between May and September.

The Town of Southport Board of
Selectmen conducted a public meeting
in the fall of 2005, to survey public
opinion regarding the proposed
regulation change originally reflected in
the notice of proposed rulemaking
published on April 20, 2006.

The local residents, mariners, and
commercial vessel operators who
attended the meeting were in favor of
permanently changing the regulation
governing the operation of the
Southport (SR27) Bridge to require the
bridge to open on signal, once an hour,
on the hour, between 6 a.m. and 6 p.m.,
from April 29 through September 30,
each year. All other provisions of the
existing regulation would remain
unchanged.

Discussion of Comments and Changes

The Coast Guard received twelve
comment letters in response to the
notice of proposed rulemaking
published on April 20, 2006.

Six were in favor of the proposed rule
change requiring the bridge to open
once an hour, on the hour, and six were
opposed to the hourly openings.

The six comment letters in opposition
to the hourly bridge openings varied in
reasons, ranging from a concern for

boating safety, greater delays of vessel
traffic, longer bridge openings to
accommodate the volume of vessel
traffic waiting to transit the bridge, and
a concern for the safety of motorists that
will be more likely to rush across the
bridge before the hourly bridge opening.

Three comment letters suggested that
the bridge open two times an hour, on
the hour and half hour, as a compromise
remedy.

The Coast Guard has considered the
inconvenience to local lobstermen, local
commercial passenger vessels, and
recreational boaters. Specifically, the
Coast Guard considered the added cost
to lobster boat operators bypassing the
bridge and navigating around the island
and the delays to recreational boaters.
We believe these complaints are
legitimate as are the concerns of
motorists being delayed for frequent
unscheduled bridge openings.

After reviewing the comments
received, and re-visiting the various
competing interests, the Coast Guard
believes that having two bridge
openings an hour, on the hour and half
hour, from 6 a.m. to 6 p.m. would
accommodate the maritime community
including local lobstermen, local
commercial passenger vessels,
recreational boaters, and motorists who
seek to cross the bridge.

As a result, we have modified this
final rule to allow the Southport (SR27)
Bridge to open twice an hour, on the
hour and half hour, between 6 a.m. and
6 p.m., from April 29 through
September 30. For the remainder of the
year, the bridge will open on signal.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not significant under the
regulatory policies and procedures of
the Department of Homeland Security.

This conclusion is based on the fact
that vessel traffic, which is not able to
pass under the Southport (SR27) Bridge
in the closed position, will still be
provided bridge openings twice every
hour, on the hour and half hour.
Moreover, mariners can safely utilize
the alternate route to open water
through Sheepscot Bay.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this rule would have a
significant economic impact on a

substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b), that this rule will not
have a significant economic impact on
a substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: local lobstermen, local
commercial passenger vessels, and
recreational boaters. This rule will not
have a significant economic impact on
these entities for the reasons described
under the Regulatory Evaluation
section.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offered to assist small entities
in understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. No small entities requested
Coast Guard assistance and none was
given.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
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Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
and Department of Homeland Security
Management Directive 5100.1, which
guide the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (NEPA) (42 U.S.C. 4321—
4370f), and have concluded that there
are no factors in this case that would
limit the use of a categorical exclusion
under section 2.B.2 of the Instruction.
Therefore, this rule is categorically
excluded, under figure 2—1, paragraph
(32)(e), of the Instruction, from further
environmental documentation. Under
figure 2—1, paragraph (32)(e), of the
Instruction, an “Environmental Analysis
Check List”” and a “Categorical
Exclusion Determination” are not
required for this rule.

List of Subjects in 33 CFR Part 117
Bridges.
Regulations

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1(g);
Department of Homeland Security Delegation
No. 0170.1; section 117.255 also issued under
the authority of Pub. L. 102-587, 106 Stat.
5039.

m 2. Add §117.537 toread as follows:

§117.537 Townsend Gut.
The draw of the Southport (SR27)
Bridge, at mile 0.7, across Townsend

Gut between Boothbay Harbor and
Southport, Maine shall open on signal;
except that, from April 29 through
September 30, between 6 a.m. and 6
p.m., the draw shall open on signal on
the hour and half hour only, after an
opening request is given.

Dated: July 31, 2006.
Timothy S. Sullivan,
Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.
[FR Doc. E6-13384 Filed 8—15-06; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[COTP San Francisco Bay 06—031]

RIN 1625-AA00

Safety Zone; Old Mormon Slough
Sediment Contamination—McCormick

and Baxter Superfund Site; Stockton,
CA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone in
the navigable waters of Stockton Deep
Water Channel, in the vicinity of the
Old Mormon Slough. This safety zone is
necessary to protect persons and
vessels, which might otherwise transit
near the work site, from the hazards
associated with the work. Unauthorized
persons or vessels are prohibited from
entering into, transiting through, or
remaining in the safety zone without
permission of the Captain of the Port or
his designated representative.

DATES: This rule is effective from July
24, 2006 through October 31, 2006.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket COTP 06—-031
and are available for inspection or
copying at the Waterways Safety Branch
of Sector San Francisco, Yerba Buena
Island, Bldg. 278, San Francisco,
California, 94130, between 9 a.m. and 4
p.m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Ensign Erin Bastick, U.S. Coast Guard
Sector San Francisco, at (415) 556—2950
or Sector San Francisco 24 hour
Command Center at (415) 399-3547.
SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
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regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM. The dates
for the site remediation of the Old
Mormon Slough were not finalized and
presented to the Coast Guard in time to
draft and publish an NPRM. As such,
the capping of the Slough would
commence before the rulemaking
process could be completed. Any delay
in implementing this rule is contrary to
the public interest since immediate
action is necessary in order to protect
the maritime public from the hazards
associated with the remediation.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. The dates for the site
remediation of the Old Mormon Slough
were not finalized and presented to the
Coast Guard in time to publish this rule
30 days prior to its effective date. As
such, the capping of the Slough would
commence before the rulemaking
process could be completed. Delay in
the effective date of this rule would
expose the mariners and waterways
users to undue hazards associated with
the remediation and would therefore be
contrary to the public interest.

Background and Purpose

This safety zone is necessary to cap a
superfund site, located in the Stockton
Deep Water Channel, within the Old
Mormon Slough. The Army Corps of
Engineers has contracted Montgomery
Watson, with J.E. McAmis Inc. being the
subcontractor, to implement Phase II of
the selected remedy for contaminated
sediment in the Old Mormon Slough.
Phase II consists of placing a cap of
clean sand on the contaminated portion
of the Slough. During this process it is
imperative that unauthorized persons or
vessels remain out of the safety zone for
safety reasons in addition to ensuring
proper completion of the project. This
will enable the EPA to proceed with
plans of this Superfund site and contain
the contaminated sediment.

Discussion of Rule

This safety zone will encompass the
navigable waters from the surface to the
sea floor, located in the Stockton Deep
Water Channel, within the Old Mormon
Slough, encompassing all waters East of
37°57’01.25” N. Latitude by
121°1848.03” W. Longitude. Within the
waters of this safety zone, J.E. McAmis,
Inc. will be covering the contaminated
bottom of the Old Mormon Slough with
two feet of sand. To control turbidity, a
primary and a local silt curtain will be
installed. The primary silt curtain will
be installed at 37°5701.25” N. Latitude

by 121°18’48.03” W. Longitude, creating
the safety zones outer boundary. JEM
intends to place one loaded barge of
sand (approximately 750/c.y.) each day.
The silt curtains will be opened and
closed each day when a loaded barge is
switched with an empty barge. After
completion of sand placement, the
primary silt curtain will be removed. A
permanent log boom will be installed in
the same location along with Type 2,
Type 3A and Type 3B warning signs.
This safety zone is necessary to protect
persons and property from the hazards
associated with the work.

U.S. Coast Guard personnel will
enforce this safety zone. Other Federal,
State, or local agencies may assist the
Coast Guard, including the Coast Guard
Auxiliary. Section 165.23 of Title 33,
Code of Federal Regulations, prohibits
any unauthorized person or vessel from
entering or remaining in a safety zone.
Vessels or persons violating this section
will be subject to both criminal and civil
penalties.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

Although this rule restricts access to
the waters encompassed by the safety
zone, the effect of this rule will not be
significant because the local waterway
users have been contacted to ensure the
closure will result in minimum impact.
The entities most likely to be affected
are pleasure craft engaged in
recreational activities.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities. We
expect this rule may affect owners and
operators of vessels, some of which may
be small entities, intending to fish,
sightsee, or anchor in the waters
affected by this safety zone. This safety

zone will not have a significant
economic impact on a substantial
number of small entities because vessels
engaged in recreational activities,
sightseeing and fishing have ample
space outside of the safety zone to
engage in these activities.

Small entities and the maritime
public will also be advised of this safety
zone via public broadcast notice to
mariners. The economic impact of this
waterway closure is not expected to be
significant.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. If the rule will affect your small
business, organization, or government
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Ensign Erin
Bastick, Waterways Safety Branch, U.S.
Coast Guard Sector San Francisco at
(415) 556—2950 extension 142, or the 24
hour Command Center at (415) 399—
3547.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
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their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D
and Department of Homeland Security
Management Directive 5100.1, which
guide the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (NEPA) (42 U.S.C. 4321—
4370f), and have concluded that there
are no factors in this case that would
limit the use of a categorical exclusion
under section 2.B.2 of the Instruction.
Therefore, this rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction, from further
environmental documentation.
Paragraph (34)(g) is applicable because
this rule establishes a safety zone.

A final “Environmental Analysis
Check List”” and a final “Categorical
Exclusion Determination” will be
available in the docket where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191; 33 CFR 1.05-1(g),
6.04—1, 6.04—6, and 160.5; Pub. L. 107-295,
116 Stat. 2064; Department of Homeland
Security Delegation No. 0170.1.

m 2. Add §165.T11-127, to read as
follows:

§165.T11-127 Safety Zone; Old Mormon
Slough Sediment Contamination—
McCormick and Baxter Superfund Site;
Stockton, California.

(a) Location. This safety zone will
encompass the navigable waters from
the surface to the sea floor, located in
the Stockton Deep Water Channel,
within the Old Mormon Slough,
encompassing all waters East of
37°57°01.25”N Latitude by
121°18748.03”W Longitude. Within the
waters of this safety zone, the
contaminated bottom of the Old
Mormon Slough will be covered with
two feet of sand. To control turbidity, a
primary and a local silt curtain will be
installed. The primary silt curtain will
be installed at 37°57°01.25”N Latitude
by 121°18°48.03”W Longitude, creating
the safety zones outer boundary.

(b) Effective Dates. This rule is
effective from July 24, 2006 through
October 31, 2006.

(c) Regulations. In accordance with
the general regulations in § 165.23 of
this part, entry into, transit through, or
anchoring within this safety zone by all
vessels and persons is prohibited,
unless specifically authorized by the
Captain of the Port San Francisco, or his
designated on-scene patrol personnel.

(d) Enforcement. (1) All persons and
vessels shall comply with the
instructions of the Coast Guard Captain
of the Port, or the designated on-scene
patrol personnel. Patrol personnel can
be comprised of commissioned, warrant,
and petty officers of the Coast Guard
onboard Coast Guard, Coast Guard
Auxiliary, local, state, and Federal law
enforcement vessels. Upon being hailed
by U.S. Coast Guard patrol personnel by
siren, radio, flashing light or other
means, the operator of a vessel shall
proceed as directed.

(2) The U.S. Coast Guard may be
assisted in the patrol and enforcement
of these two safety zones by local law
enforcement as necessary.

(3) If the need for the safety zone ends
prior to the scheduled termination time,
the Captain of the Port will cease
enforcement of the safety zone.

Dated: July 21, 2006.
David Swatland,

Captain, U.S. Coast Guard, Acting Captain
of the Port, San Francisco, California.

[FR Doc. E6-13392 Filed 8-15-06; 8:45 am]
BILLING CODE 4910-15-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2005-0018; FRL—8080-7]
Endothall; Pesticide Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
tolerance for combined residues of
endothall and its monomethyl ester in
or on fish. Cerexagri, Inc. requested this
tolerance under the Federal Food, Drug,
and Cosmetic Act (FFDCA), as amended
by the Food Quality Protection Act of
1996 (FQPA).

DATES: This regulation is effective
August 16, 2006. Objections and
requests for hearings must be received
on or before October 16, 2006, and must
be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2005-0018. All documents in the
docket are listed in the index for the
docket. Although listed in the index,
some information is not publicly
available, e.g., Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S-4400,
One Potomac Yard (South Building),
2777 S. Crystal Drive, Arlington, VA.
The Docket Facility is open from 8:30
a.m. to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
telephone number is (703) 305—-5805.
FOR FURTHER INFORMATION CONTACT:
Joanne Miller, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 305-6224; e-mail address:
miller.joanne@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information
A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural

producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS 111), e.g.,
agricultural workers; greenhouse,
nursery, and floriculture workers;
farmers.

e Animal production (NAICS 112),
e.g., cattle ranchers and farmers, dairy
cattle farmers, livestock farmers.

¢ Food manufacturing (NAICS 311),
e.g., agricultural workers; farmers;
greenhouse, nursery, and floriculture
workers; ranchers; pesticide applicators.

¢ Pesticide manufacturing (NAICS
32532), e.g., agricultural workers;
commercial applicators; farmers;
greenhouse, nursery, and floriculture
workers; residential users.

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document?

In addition to accessing an electronic
copy of this Federal Register document
through the electronic docket at http://
www.regulations.gov, you may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr. You may
also access a frequently updated
electronic version of 40 CFR part 180
through the Government Printing
Office’s pilot e-CFR site at http://
www.gpoaccess.gov/ecfr. To access the
OPPTS Harmonized Guidelines
referenced in this document, go directly
to the guidelines at http://www.epa.gpo/
opptsfrs/home/guidelin.htm

C. Can I File an Objection or Hearing
Request?

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
You must file your objection or request
a hearing on this regulation in
accordance with the instructions

provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2005-0018 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before October 16, 2006.

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket that is described in
ADDRESSES. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit your
copies, identified by docket ID number
EPA-HQ-OPP-2005-0018, by one of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S-4400, One
Potomac Yard (South Building), 2777 S.
Crystal Drive, Arlington, VA. Deliveries
are only accepted during the Docket’s
normal hours of operation (8:30 a.m. to
4 p.m., Monday through Friday,
excluding legal holidays). Special
arrangements should be made for
deliveries of boxed information. The
Docket telephone number is (703) 305—
5805.

II. Background and Statutory Findings

In the Federal Register of February
11, 2005 (70 FR 7260) (FRL-7696-9),
EPA issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 9F6015) by
Cerexagri, Inc., 630 Freedom Business
Center, Suite 402, King of Prussia, PA
19406. The petition requested that 40
CFR 180.293 be amended by
establishing a tolerance for residues of
the herbicide endothall, 7-
oxabicyclo[2,2,1] heptane-2,3-
dicarboxylic acid, in or on fish/shellfish
at 0.25 parts per million (ppm). That
notice included a summary of the
petition prepared by Cerexagri, Inc., the
registrant. Comments were received on
the notice of filing. EPA’s response to
these comments is discussed in Unit
IV.C. On June 8, 2006, Cerexagri, Inc.
submitted a revised petition to the
Agency. The petition was requested
establishing a tolerance for endothall in
or on fish at 0.1 ppm.
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The endothall tolerance under 40 CFR
180.293 is being revised per the
Endothall RED, to be expressed in terms
of endothall per se and its monomethyl
ester. Tolerances that are currently
established for residues in/on
undelinted cotton seed, hops, potato,
and rice grain and straw will not change
in value.

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ‘“‘safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue....”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 of the

FFDCA and a complete description of
the risk assessment process, see http://
www.epa.gov/fedrgstr/EPA-PEST/1997/
November/Day-26/p30948.htm.

III. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D)
of FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action. EPA has sufficient data to assess
the hazards of and to make a
determination on aggregate exposure,
consistent with section 408(b)(2) of
FFDCA, for a tolerance for combined
residues of endothall and its
monomethyl ester on fish at 0.1 ppm.
EPA’s assessment of exposures and risks
associated with establishing the
tolerance follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. Specific
information on the studies received and
the nature of the toxic effects caused by
endothall and its monomethyl ester as
well as the no-observed-adverse-effect-
level (NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the

toxicity studies can be found at http://
www.epa.gov/oppsrrd1/REDs/
endothall red.pd.

B. Toxicological Endpoints

For hazards that have a threshold
below which there is no appreciable
risk, the NOAEL from the toxicology
study identified as appropriate for use
in risk assessment is used to estimate
the toxicological level of concern (LOC).
However, the LOAEL is sometimes used
for risk assessment if no NOAEL was
achieved in the toxicology study
selected. An uncertainty factor (UF) is
applied to reflect uncertainties inherent
in the extrapolation from laboratory
animal data to humans and in the
variations in sensitivity among members
of the human population as well as
other unknowns.

The linear default risk methodology
(Q*) is the primary method currently
used by the Agency to quantify non-
threshold hazards such as cancer. The
Q* approach assumes that any amount
of exposure will lead to some degree of
cancer risk, estimates risk in terms of
the probability of occurrence of
additional cancer cases. More
information can be found on the general
principles EPA uses in risk
characterization at http://www.epa.gov/
pesticides/health/human.htm.

A summary of the toxicological
endpoints for endothall and its
monomethyl ester used for human risk
assessment is shown in Table 1 of this
unit:

TABLE 1.—SUMMARY OF TOXICOLOGICAL DOSE AND ENDPOINTS FOR ENDOTHALL AND ITS MONOMETHYL ESTER FOR USE

IN HUMAN RISK ASSESSMENT

Dose Used in Risk Assess-
ment, Interspecies and

Special FQPA Safety Fac-

Exposure/Scenario h . tor (SF) and LOC for Risk Study and Toxicological Effects
Intraspeciie;ngrslz:any Tradi Assessment
Acute Dietary (Females 13-50 An appropriate endpoint attributable to a single
years of age) dose was not available from any study, in-
cluding the prenatal developmental toxicity
study in rats. An acute reference dose (RfD)
was not established.
Chronic Dietary (All popu- LOAEL= 2 milligrams/kilo- FQPA SF =1 Rat 2—generation reproduction study

lations)

gram (mg/kg)/day

UF = 300

Chronic RfD = 0.007 mg/kg/
day

Chronic population ad-
justed dose (cPAD) =
chronic RfD + FQPA SF

= 0.007 mg/kg/day

LOAEL 2 mg/kg/day based on proliferative le-
sions of the gastric epithelium (both sexes)

Short-Term Incidental Oral (1 to

30 days) (Residential)

Offspring
NOAEL = 9.4 mg/kg/day

Residential LOC for Margin
of Exposure (MOE) =
100

Occupational = Not Appli-
cable (N.A.)

Rat 2—generation reproduction study

LOAEL 60 mg/kg/day based on decreased
pup body weight (both sexes) on Day 0 F;
and F» generations

Intermediate-Term Incidental
Oral (1 to 6 months) (Resi-
dential)

LOAEL= 2 mg/kg/day

Residential LOC for MOE
=300
Occupational = N.A.

Rat 2—generation reproduction study
LOAEL 2 mg/kg/day based on proliferative le-
sions of the gastric epithelium (both sexes)
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TABLE 1.—SUMMARY OF TOXICOLOGICAL DOSE AND ENDPOINTS FOR ENDOTHALL AND ITS MONOMETHYL ESTER FOR USE
IN HUMAN RISK ASSESSMENT—Continued

Dose Used in Risk Assess-

ment, Interspecies and

Special FQPA Safety Fac-

Exposure/Scenario

Intraspecies and any Tradi-
tional UF

tor (SF) and LOC for Risk
Assessment

Study and Toxicological Effects

Short-Term Dermal (1 to 30
days) (Residential)

No dermal assessments were conducted,
since endothall is a severe dermal irritant
and repeated dermal exposure is highly un-
likely to occur.

Intermediate-Term Dermal (1 to
6 months) (Residential)

No dermal assessments were conducted,
since endothall is a severe dermal irritant
and repeated dermal exposure is highly un-
likely to occur.

Long-Term Dermal (>6 months)
pattern

N.A. No exposure under use

Residential N.A.
Occupational N.A.

N.A.

Short-Term Inhalation (1 to 30
days)

Offspring

100%)

Residential LOC for MOE

NOAEL = 9.4 mg/kg/day (in- =100
halation absorption rate = Occupational LOC for
MOE = 100

Rat 2—generation reproduction study

LOAEL 60 mg/kg/day based on decreased
pup body weight (both sexes) on Day 0 F;
and F» generations

Intermediate-Term Inhalation (1

LOAEL= 2 mg/kg/day

Residential LOC for MOE

Rat 2—generation reproduction study

tion)

to 6 months) and Long-Term = 300 LOAEL 2 mg/kg/day based on proliferative le-
Inhalation (>6 months) Occupational LOC for sions of the gastric epithelium (both sexes)
MOE = 300
Cancer (oral, dermal, inhala- NLA. e NA. e Chronic/Onco Rat

Negative for carcinogenicity
Carcinogenicity Mice

Negative for carcinogenicity

Not likely carcinogenic to humans

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. Tolerances have been
established (40 CFR 180.293) for the
residues of endothall, in or on a variety
of raw agricultural commodities. Risk
assessments were conducted by EPA to
assess dietary exposures from endothall
and its monomethyl ester in food as
follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a one—day or
single exposure.

No such effects were identified in the
toxicological studies for endothall and
its monomethyl ester; therefore, a
quantitative acute dietary exposure
assessment is unnecessary. In
conducting the acute dietary exposure
assessment EPA used the Dietary
Exposure Evaluation Model software
with the Food Commodity Intake
Database (DEEM-FCID™), which
incorporates food consumption data as
reported by respondents in the United
States Department of Agricultural
(USDA) 1994-1996 and 1998

Nationwide Continuing Surveys of Food
Intake by Individuals (CSFII), and
accumulated exposure to the chemical
for each commodity. The following
assumptions were made for the acute
exposure assessments: No toxicological
endpoint was identified for acute oral
exposure. Therefore no acute dietary
exposure assessment was performed.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the DEEM-FCID™, which
incorporates food consumption data as
reported by respondents in the USDA
1994-1996 and 1998 Nationwide CSFII,
and accumulated exposure to the
chemical for each commodity. The
following assumptions were made for
the chronic exposure assessments: For
the chronic analyses, tolerance-level
residues were assumed for all food
commodities with current or proposed
endothall tolerances, and it was
assumed that all the crops included in
the analysis were treated. Percent Crop
Treated (PCT) and/or anticipated
residues were not used in the chronic
risk assessment.

iii. Cancer. Endothall is considered
not likely to be carcinogenic to humans.

2. Dietary exposure from drinking
water. This assessment assumes an
endothall concentration of 100 parts per
billion (ppb) as the average
concentration in drinking water. This
concentration is the Maximum
Contaminant Level (MCL) for endothall.
Actual monitoring data for endothall
suggest the average concentration of
endothall in drinking water are well
below the MCL. Monitoring data for
finished water are available from the
National Contaminant Occurrence
Database (NCOD) for both surface water
and ground water. Detectable residues
of endothall were found in only 7 of
27,494 or 0.025% of ground water
samples and 8 of 5,112 or 0.15% of
surface water samples. Although these
few values are above the established
Maximum Contaminant Level (MCL) for
endothall of 100 ppb, greater than 99%
of ground water and surface water
samples contained concentration below
the limit of detections (10 ppb). Using
this data the mean concentration of
endothall would be expected to be 10
ppb in both ground water and surface
water. Although the MCL is likely to
overestimate average (i.e., chronic)
residues of endothall in drinking water,
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EPA believes it provides a reasonable
high-end estimate of potential drinking
water concentrations from the aquatic
uses of endothall. Consequently, the
MCL of 100 ppb was used in the dietary
risk assessment.

Based on the Pesticide Root Zone
Model/Exposure Analysis Modeling
System (PRZM/EXAMS) and Screening
Concentration in Ground Water (SCI-
GROW) models, the estimated
environmental concentrations (EECs) of
endothall and its monomethyl ester for
acute exposures are estimated to be 7.1
ppb for surface water and 0.086 ppb for
ground water. The EECs for chronic
exposures are estimated to be 2.5 ppb
for surface water and 0.086 ppb for
ground water. The EECs for chronic
exposures (cancer) are estimated to be
2.4 ppb for surface water and 0.086 ppb
for ground water.

3. From non-dietary exposure. The
term “‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets). Endothall
and its monomethyl ester is currently
registered for use on the following
residential non-dietary sites: Ponds and
garden pools. The risk assessment was
conducted using the following
residential exposure assumptions:
Homeowners may potentially be
exposed to endothall by applying home-
use formulations. There is potential for
exposure to adults and children from
incidental oral and dermal exposure
during recreational activities in public
waters treated with endothall.

As a result, risk assessments were
completed for both residential handlers
and post-application scenarios.
Residential applications are only
expected to occur over short-periods of
time. For residential post-application
exposures, exposures on the day of
application after an application to a
public water body are of the greatest
concern. The Agency identified
incidental oral exposure (from
swallowing water while swimming) and
the potential for dermal irritation while
swimming as possible post-application
exposure scenarios. The Agency
conducted an assessment, using the
SWIM modeling program, to assess
incidental exposures. Risks were
calculated using MOEs, where and MOE
greater than or equal to 100 is below
EPA’s LOC.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of the FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider

“available information”” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

Unlike other pesticides for which EPA
has followed a cumulative risk approach
based on a common mechanism of
toxicity, EPA has not made a common
mechanism of toxicity finding as to
endothall and its monomethyl ester and
any other substances and endothall and
its monomethyl ester does not appear to
produce a toxic metabolite produced by
other substances. For the purposes of
this tolerance action, therefore, EPA has
not assumed that endothall and its
monomethyl ester has a common
mechanism of toxicity with other
substances. For information regarding
EPA’s efforts to determine which
chemicals have a common mechanism
of toxicity and to evaluate the
cumulative effects of such chemicals,
see the policy statements released by
EPA’s Office of Pesticide Programs
concerning common mechanism
determinations and procedures for
cumulating effects from substances
found to have a common mechanism on
EPA’s website at http://www.epa.gov/
pesticides/cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408 of FFDCA
provides that EPA shall apply an
additional tenfold margin of safety for
infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the data base on
toxicity and exposure unless EPA
determines based on reliable data that a
different margin of safety will be safe for
infants and children. Margins of safety
are incorporated into EPA risk
assessments either directly through use
of a MOE analysis or through using
uncertainty (safety) factors in
calculating a dose level that poses no
appreciable risk to humans. In applying
this provision, EPA either retains the
default value of 10X when reliable data
do not support the choice of a different
factor, or, if reliable data are available,
EPA uses a different additional safety
factor value based on the use of
traditional UFs and/or special FQPA
safety factors, as appropriate.

2. Prenatal and postnatal sensitivity.
There is not a concern for prenatal and/
or postnatal toxicity resulting from
exposure to endothall in rats (rabbit- not
yet determined). There was no
quantitative or qualitative evidence of
increased susceptibility following
prenatal exposure to rats in the
developmental toxicity study and

prenatal/postnatal exposure to rats in
the 2—generation reproduction study.
Due to the lack of a prenatal
developmental study in rabbits,
susceptibility could not be ascertained
in a second (non-rodent) species.

There are no concerns for residual
uncertainty for prenatal toxicity in the
available developmental study, or the 2—
generation rat toxicity study. In
evaluating the toxicological database for
endothall, the primary effects are the
point of entry effects (i.e., dermal). In
addition, the weight of evidence
suggests that endothall will be of no
developmental concern. The rabbit
developmental study is being required
as a confirmatory study.

3. Conclusion. Based on the above
data base (which is considered
adequate), no special FQPA safety factor
(i.e. 1X) is required since there are no
residual uncertainties for prenatal
toxicity. In deriving uncertainty for use
in the risk assessment, the conventional
10x factor for interspecies extrapolation
and 10x for intraspecies extrapolation
were used for all scenarios. The data
base was complete enough and there
was no evidence of prenatal or postnatal
susceptibility in the studies submitted
and evaluated to date. Therefore, the
FQPA 10X factor was reduced to 1X.
The exposure scenarios in which the
hazard value was based on a LOAEL
(intermediate term inhalation for both
occupational and residential settings) an
additional UF of 3X was used to
approximate a NOAEL.

E. Aggregate Risks and Determination of
Safety

1. Acute risk. Due to the lack of an
acute Rfd and acute dietary exposure/
risk, an acute aggregate risk assessment
was not performed.

2. Chronic risk. There are no long
term residential uses of endothall.
Aggregated chronic exposures to
endothall through food plus drinking
water were calculated in DEEM™. The
results for directly treated crops,
irrigated crops and drinking water from
aquatic uses of endothall were 33% of
the cPAD (0.002297 mg/kg/day) for the
general population. The most highly
exposed population subgroup was
infants at 103% cPAD (0.007234 mg/kg/
day). This risk estimate is the result of
conservative assumptions (using the
MCL of 100 ppb, likely to overestimate
chronic residues of endothall in
drinking waters).

3. Short-term risk. A risk assessment
for aggregate exposures (food + drinking
water + residential) was conducted for
the short term exposure scenario
because residential uses of endothall are
expected to be only episodic. Food
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exposures are based on treated crops
and irrigated crops. Drinking water
exposures are based on aquatic uses of
endothall. Although endothall has
terrestrial uses, as well as aquatic uses,
the aquatic uses result in the highest
estimates of potential drinking water
exposures. Residential handler
exposures for adults are based on
granular applications of endothall with
a belly grinder to lakes or ponds.
Residential post-application exposures

for adults and children are based on
swimming.

For adults, estimated dietary
exposures via food and drinking water
were combined with inhalation
exposures during application to a pond
or lake and potential post-application
exposures during swimming. The
Agency notes the handler scenario
aggregated for adults is the exposure
scenario resulting in the lowest MOE
(highest risk estimate) for residential

handlers. For children, estimated
dietary exposures via food and drinking
water were combined with potential
post-application exposures during
swimming. The short term aggregate risk
estimate (MOE) for adults is 310, for
children, it is 250. The MOEs are not a
risk concern. Therefore, there are no
short term aggregate (food + drinking
water + residential) risk concerns for
endothall.

TABLE 2.—AGGREGATE RISK ASSESSMENT FOR SHORT-TERM EXPOSURE TO ENDOTHALL AND ITS MONOMETHYL ESTER

Short Term Scenario
. Residential
Population Target Ag- MOE food + Aggregate MOE
gregate _ : _| (food + water and
MOE? water? MOE oral® MOE der MOE m?ala residential)s
mal tion
Child (3-5 years old) 100 2,770 280 N.A. N.A. 250
Adults (50+ years old) 100 4,250 900 N.A. 470 310

1 Target MOE of 100 based on using UF of 10X for interspecies extrapolation and 10X for intraspecies variability.

2 MOE food + water, which incorporated the dietary exposures for treated crops, irrigated crops and aquatic uses, =

( short-term oral

NOAEL)/(chronic dietary exposure). Short-term NOAEL = 9.4 mg/kg/day from the 2—generation reproduction rat study, chronic dietary (food+
water) exposure = 0.003395, Children 3-5 years old, and 0.002211, Adults 50+ years old.

3 MOE oral = (short-term oral NOAEL)/(Oral postapplication exposure of Swimmers) Short-term NOAEL = 9.4 mg/kg/day from the 2—genera-
tion reproduction rat study, Oral daily postapplication exposure of swimmers = 0.0341 mg/kg/day, Children 6-10 years old; 0.0107 mg/kg/day,

Adults (see Table 6.3.2.2).

4 MOE inhalation = [(inhalation NOAEL)/(high-end inhalation residential handler exposure)] Short-term inhalation NOAEL = 9.4 mg/kg/day

from the 2—generation reproduction rat study.

5 Aggregate MOE (food + water and residential) = 1+[ [(1+MOE food+ water) + (1+MOE oral) + (1+MOE dermal) + (1+MOE inhalation)]]

4. Intermediate-term risk. Due to the
episodic residential use of Endothall, no
intermediate term aggregate (dietary +
residential) risk assessment was
performed.

5. Aggregate cancer risk for U.S.
population. Endothall is considered not
likely to be carcinogenic to humans.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, and to infants and children
from aggregate exposure to endothall
and its monomethyl ester residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

An improved high performance liquid
chromotography-mass spectrometry
detection (HPLC-MSD) method has been
submitted as a confirmatory
enforcement method for plants and fish.
A gas chromatography method with
microcoulometric nitrogen detection is
listed as Method I in the Pesticide
Analytical Manual (PAM, Volume II) for
the determination of endothall residues
in/on crop commodities.

Adequate enforcement methodology
(specify method; example—gas
chromatography) is available to enforce
the tolerance expression. The method
may be requested from: Chief,

Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905; e-
mail address: residuemethods@epa.gov.

B. International Residue Limits

No International tolerances have been
set for endothall.

C. Response to Comments

Public comments were received from
B. Sachau who objected to the proposed
tolerances because of the amounts of
pesticides already consumed and
carried by the American population.
She further indicated that testing
conducted on animals have absolutely
no validity and are cruel to the test
animals. B. Sachau’s comments
contained no scientific data or evidence
to rebut the Agency’s conclusion that
there is a reasonable certainty that no
harm will result from aggregate
exposure to endothall, including all
anticipated dietary exposures and all
other exposures for which there is
reliable information. EPA has responded
to B. Sachau’s generalized comments on
numerous previous occasions.

V. Conclusion

Therefore, the tolerance is established
for combined residues of endothall, 7-
oxabicyclo[2,2,1] heptane-2,3-

dicarboxylic acid and its monomethyl
ester, in or on fish at 0.1 ppm, and the
endothall tolerance in 40 CFR 180.293
is revised to be expressed in terms of
endothall per se and its monomethyl
ester.

VI. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866 due to its lack of
significance, this rule is not subject to
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
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special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. The Agency hereby
certifies that this rule will not have
significant negative economic impact on
a substantial number of small entities.
In addition, the Agency has determined
that this action will not have a
substantial direct effect on States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism(64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure ‘“meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of
FFDCA. For these same reasons, the
Agency has determined that this rule
does not have any “tribal implications”
as described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive

Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive order to include regulations
that have ‘“‘substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.”” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a “major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: August 3, 2006.

Lois Rossi,

Director, Registration Division, Office of
Pesticide Programs.

m Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]
m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.293, paragraph (a)(1) is
amended by revising the introductory
text and alphabetically adding the

commodity “fish” to the table to read as
follows:

§180.293 Endothall; tolerances for
residues.

(a) General. (1) Tolerances are
established for combined residues of
Endothall, 7-oxabicyclo [2, 2, 1]
heptane-2, 3-dicarboxylic acid and its
monomethyl ester in or on the following
raw agricultural commodities:

Commodity Parts per million
Fish o 0.1
* * * * *

[FR Doc. E6-13293 Filed 8-15-06; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 302 and 355

[EPA-HQ-SFUND-2002-0010; EPA-HQ—
SFUND-2002-0011; FRL-8210-5]

RIN 2050-AE12

Reportable Quantity Adjustments for
Carbamates and Carbamate-Related
Hazardous Waste Streams; Reportable
Quantity Adjustment for Inorganic
Chemical Manufacturing Process
Waste (K178)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule promulgates
adjustments to the reportable quantities
under the Comprehensive
Environmental Response, Compensation
and Liability Act for 28 individual
carbamates and five carbamate-related
hazardous waste streams and for the
inorganic chemical manufacturing
process waste K178 from their statutory
one-pound reportable quantities. All of
the substances are listed as hazardous
wastes under the Resource Conservation
and Recovery Act, and as hazardous
substances under the Comprehensive
Environmental Response, Compensation
and Liability Act.

DATES: This final rule is effective on
September 15, 2006.

ADDRESSES: EPA has established two
dockets for this action under Docket ID
No. EPA-HQ-SFUND-2002-0010 and
EPA-HQ-SFUND-2002-0011. All
documents in the dockets are listed on
the http://www.regulations.gov Web
site. Although listed in the index, some
information is not publicly available,
e.g., CBI or other information whose



Federal Register/Vol. 71, No. 158/ Wednesday, August 16, 2006/Rules and Regulations 47107

disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Superfund Docket, EPA/DC, EPA
West, Room B102, 1301 Constitution
Ave., NW., Washington, DC. The Public

Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—1744, and the telephone
number for the Superfund Docket is
(202) 566—0270.

FOR FURTHER INFORMATION CONTACT:
Lynn Beasley, Regulation and Policy
Development Division, Office of

Emergency Management, Office of Solid
Waste and Emergency Response
(5104A), Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460; telephone
number: (202) 564—1965; fax number:
(202) 564—2625; e-mail address:
beasley.lynn@epa.gov.

SUPPLEMENTARY INFORMATION:
A. Does This Action Apply to Me?

Type of entity Examples of affected entities

Industry Manufacturers, handlers, transporters, and other users of carbamates. These substances are often used
as insecticides, fungicides, herbicides, accelerators in the vulcanization of rubber, or as chemical inter-
mediates in the manufacture of drugs, pesticides, or resins. In addition, entities that may release K178
waste streams will also be affected.

State Emergency Response Commissions, and Local Emergency Planning Committees.

National Response Center, and any Federal agency that may release these carbamates and waste
streams.

State, Local, or Tribal Governments
Federal Government ............ccceeeue.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. This table lists
the types of entities that EPA is now
aware could potentially be regulated by
this action. Other types of entities not
listed in the table could also be
regulated. To determine whether your
facility, company, business, or
organization is regulated by this action,
you should carefully examine the
changes to 40 CFR parts 302 and 355.
If you have questions regarding the
applicability of this action to a
particular entity, consult the person
listed in the preceding FOR FURTHER
INFORMATION CONTACT section.

B. Outline of This Preamble

The contents of this preamble are
listed in the following outline:

I. Introduction

A. What is the Statutory Authority for This
Rulemaking?

B. What Types of Releases Are Exempt
From These Reporting Requirements?

II. Background
III. Summary of This Action

A. What Is the Scope of This Rule?

B. What Methodology Did EPA Use To
Adjust the RQs of the Individual
Carbamates?

1. RQ Adjustment Methodology

2. Final RQ Adjustments

C. What Are the Final Adjusted RQs for the
Individual Carbamates?

D. What Methodology Did EPA Use To
Assign RQs for the Carbamate-Related
Waste Streams?

1. RQ Assignment Methodology for F- and
K-Hazardous Waste Streams

2. RQ Assignments for the Carbamate-
Related Waste Streams

a. Comment Received on the Proposed RQ
Adjustment for K156 and K157

b. Response To Comment—Application of
Mixture Rule to Listed Wastes

E. What Conforming Changes Are Made to
40 CFR Table 302.4 and its Appendix A?

F. What Conforming Changes Are Made to
40 CFR Part 3557

G. What Final RQ Is Assigned to the K178
Waste?

1. Comment Received on the Proposed RQ
Adjustment for K178

2. Response To Comment—Application of
Mixture Rule to Listed Wastes

IV. Statutory and Regulatory Reviews

A. Executive Order 12866: Regulatory
Planning and Review

B. Paperwork Reduction Act

C. Regulatory Flexibility Act

D. Unfunded Mandates Reform Act

E. Executive Order 13132: Federalism

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

H. Executive Order 13211: Energy Effects

I. National Technology Transfer and
Advancement Act

J. The Congressional Review Act (5 U.S.C.
801 et seq. as Added by the Small
Business Regulatory Enforcement
Fairness Act of 1996)

I. Introduction

A. What Is the Statutory Authority for
This Rulemaking?

The Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980 (CERCLA), 42 U.S.C. 9601
et seq., as amended by the Superfund
Amendments and Reauthorization Act
of 1986, gives the Federal government
broad authority to respond to releases or
threats of releases of hazardous
substances from vessels and facilities.
The term “hazardous substance” is
defined in section 101(14) of CERCLA
by referencing various Federal
environmental statutes. For example,
the term includes “any hazardous waste
having the characteristics identified

under or listed pursuant to section 3001
of the Solid Waste Disposal Act * * *,”
also known as the Resource
Conservation and Recovery Act (RCRA).

Section 102(b) of CERCLA establishes
reportable quantities (RQs) of one
pound (“statutory RQs”’) for releases of
most CERCLA hazardous substances.
Under section 102(a) of CERCLA, the
Administrator of EPA has the authority
to adjust these RQs by regulation
(“‘adjusted RQs”).

Under CERCLA section 103(a), the
person in charge of a vessel or facility
from which a CERCLA hazardous
substance is released in a quantity that
equals or exceeds its RQ must
immediately notify the National
Response Center (NRC) of that release.
A release is reportable if an RQ or more
of the hazardous substance is released
within a 24-hour period. (See 40 CFR
302.6.) This reporting requirement
serves as a trigger for informing the
government of a release so that Federal
personnel can evaluate the need for a
Federal removal or remedial action and
undertake any necessary action in a
timely fashion.

In addition to the reporting
requirements under CERCLA section
103, section 304 of the Emergency
Planning and Community Right-to-
Know Act of 1986 (EPCRA), 42 U.S.C.
11001 et seq., requires owners or
operators of certain facilities to report
releases of extremely hazardous
substances (EHSs) and CERCLA
hazardous substances to State and local
authorities. (See 40 CFR 355.40.) Thus,
after the release of an EHS or a
hazardous substance in a quantity equal
to or greater than its RQ, facility owners
or operators must immediately notify
the community emergency coordinator
for each local emergency planning
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committee for any area likely to be
affected by the release, and the State
emergency response commission of any
State likely to be affected by the release.

B. What Types of Releases Are Exempt
From These Reporting Requirements?

To determine whether you must
report the release of a carbamate that
equals or exceeds its RQ, you should
note that section 103(e) of CERCLA
exempts from the notification
provisions of CERCLA section 103(a):
“* * * the application of a pesticide
product registered under the Federal
Insecticide, Fungicide, and Rodenticide
Actor * * * the handling and storage
of such a pesticide product by an
agricultural producer.” The legislative
history of CERCLA suggests that
Congress intended this exemption to
apply to the application of a pesticide
generally in accordance with the
pesticide’s purpose.

If a release of a CERCLA hazardous
substance meets the criteria under
CERCLA section 103(e) for an
exemption from reporting to the NRC,
the same release is also exempt from the
notification requirements to State and
local authorities under EPCRA section
304. For this final rule, therefore, the
use of carbamates as pesticides in
accordance with its use and purpose is
not subject to the reporting
requirements under CERCLA section
103(e) and EPCRA section 304.

As stipulated by EPA in an earlier
final rule (50 FR 13464, Apr. 4, 1985),
we do not consider the spill of a
pesticide to be an application of the
pesticide, nor do we consider a
pesticide spill to be in accordance with
the pesticide’s purpose. Consequently,
spills of a carbamate pesticide that equal
or exceed an RQQ must be reported to the
NRC under CERCLA section 103 and to
the appropriate State and local
authorities under EPCRA section 304.

II. Background

In this final rule, EPA adjusts the
statutory one-pound RQs for 28
individual carbamates and five
carbamate-related waste streams. The
adjustments to these statutory one-
pound RQs were proposed in December
2003. (See 68 FR 67916, Dec. 4, 2003.)
This final rule includes RQ adjustments
not only for individual carbamates, but
also for thiocarbamates,
dithiocarbamates, carbamoyl oximes,
and several other individual substances
that are closely related to carbamate
production and/or waste generation.
The preamble to this final rule refers to
all 28 individual substances for which
the RQ adjustments are made as
“carbamates,” and to the five waste

streams as “‘carbamate-related” waste
streams. In addition, EPA is adjusting
the statutory one-pound RQ of another
hazardous waste stream, K178, which is
unrelated to the carbamates addressed
in this rule (see Section III.G of this
preamble for information regarding
K178). A summary of the developments
leading up to this final rule as it relates
to the carbamate-related substances is
provided below.

On November 8, 1984, Congress
amended RCRA by enacting the
Hazardous and Solid Waste
Amendments of 1984 (HSWA), 42
U.S.C. 6901 et seq. In one provision of
HSWA—a newly added RCRA section
3001(e)(2)—Congress directed EPA to
determine whether several wastes,
including wastes generated from the
production of carbamates, should be
listed as RCRA hazardous wastes.
Carbamates are widely used as active
ingredients in pesticides, herbicides,
insecticides, and fungicides, and in the
production of synthetic rubber. Before
Congress enacted HSWA in 1984, EPA
already had regulated several carbamate
substances under RCRA, CERCLA, and
other statutes.

Based on our evaluation of the
carbamate production wastes, we
published a proposal to list 80
carbamate-related substances as RCRA
hazardous wastes and as CERCLA
hazardous substances. (See 59 FR 9808,
Mar. 1, 1994.) The 80 substances
included: (1) 70 individual carbamates;
(2) six carbamate-related waste streams;
and (3) four generic groups of carbamate
products or captive intermediates with
limited toxicity data.? On February 9,
1995, we finalized the listing of 64 of
the 80 substances as RCRA hazardous
wastes and CERCLA hazardous
substances, deferring action on 12
individual substances and the four
generic groups of carbamate products or
captive intermediates with limited
toxicity data included in the March
1994 proposed rule. (See 60 FR 7824,
Feb. 9, 1995.) EPA listed a total of 58
individual carbamates and six
carbamate-related hazardous waste
streams as RCRA hazardous wastes and
CERCLA hazardous substances in the
February 1995 final rule.2 Corrections to

1These chemicals with limited toxicity data were
divided into structure-toxicity groups (esterase
(cholinesterase) inhibiting, other non-cancer
toxicity, potentially carcinogenic, and toxic metal
(metallocarbamates)). (See 59 FR 9840, Mar. 1,
1994.)

2Independent of the March 1994 proposed and
February 1995 final rules, EPA added and adjusted
the RQs for six individual carbamates to 40 CFR
table 302.4—List of Hazardous Substances and
Reportable Quantities, due to their listing under the
Clean Air Act, Clean Water Act, or both. The six
substances and their Chemical Abstracts Service

minor errors in the February 1995 final
rule were later published. (See 60 FR
19165, Apr. 17, 1995 and 60 FR 25619,
May 12, 1995.) We also modified our
interpretation of the rule as it affected
listings for K156 and K157 hazardous
wastes. (See 60 FR 41817, Aug. 14,
1995.)

On November 1, 1996, the Court of
Appeals (D.C. Circuit) ruled that EPA
failed to follow proper rulemaking
procedures in making some of the
carbamate listing determinations in the
February 1995 rule. Dithiocarbamate
Task Force v. EPA, 98 F.3d 1394 (D.C.
Cir. 1996). The court vacated the RCRA
hazardous waste and CERCLA
hazardous substance listings for 24 3 of
the 58 individual carbamates and one of
the six carbamate-related waste streams
(K160) included in that rule. The court
also vacated three other carbamate-
related waste streams (K156, K157, and
K158) to the extent that they applied to
the chemical 3-iodo-2-propynyl n-
butylcarbamate. Under the court
decision, the vacated carbamate listings
are to be treated as though they had
never been in effect.

To clarify the status of the vacated
listings for the regulated community
and the public, EPA amended the lists
of RCRA hazardous wastes (40 CFR part
261) and CERCLA hazardous substances
(40 CFR part 302) to remove the entries

Registry Numbers (CASRNSs) are: carbaryl (CASRN
63-25-2); carbofuran (CASRN 1563-66—-2);
mercaptodimethur (CASRN 2032-65-7);
mexacarbate (CASRN 315-18-4); triethylamine
(CASRN 121-44-8); and propoxur (CASRN 114-26—
1). We adjusted the RQ for the first five of these six
substances in a final rule (50 FR 13456, Apr. 4,
1985) and later adjusted the RQ for the last
substance, propoxur, in another final rule (60 FR
30926, Jun. 12, 1995).

3The 24 vacated listings and their Chemical
Abstracts Service Registry Numbers (CASRNs) and
Hazardous Waste No. (U###) were:
Bis(pentamethylene)thiuram tetrasulfide (120-54—
7), (U400); Copper, bis(dimethylcarbamodithioato-
S,S")-(137-29-1), (U393); Dazomet (533-74—44),
(U366); Disulfiram (97-77-8), (U403); Iron,
tris(dimethylcarbamodithioato-S,S’)-(14484-64-1),
(U396); Metam Sodium (137—42-8), (U384);
Selenium, tetrakis(dimethyldithiocarbamate) (144—
34-3), (U376); Carbamodithioic acid, dimethyl,
potassium salt (128-03-0), (U383); Carbamodithioic
acid, (hydroxymethyl)methyl-, monopotassium salt
(51026—28-9), (U378); Carbamodithioic acid,
methyl-, monopotassium salt (137-41-7), (U377);
Carbamodithioic acid, dibutyl, sodium salt (136—
30-1), (U379); Carbamodithioic acid, diethyl-,
sodium salt (148-18-5), (U381); Carbamodithioic
acid, dimethyl-, sodium salt (128-04-1), (U382);
Carbamodithioic acid, diethyl-, 2-chloro-2-propenyl
ester (95-06-7), (U277); Tetrabutylthiuram
disulfide (1634-02-2), (U402);
Bis(dimethylthiocarbamoyl) sulfide (97-74-5),
(U401); Ethyl Ziram (14324-55-1), (U407); Butylate
(2008-41-5), (U392); Cycloate (1134—23-2), (U386);
EPTC (759-94-4), (U390); Molinate (2212-67-1),
(U365); Pebulate (1114-71-2), (U391);
Carbamothioic acid, dipropyl-, S-propyl ester
(1929-77-7), (U385); and Carbamic acid, butyl-, 3-
iodo-2-propynyl ester (55406-53-6), (U375).
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for the 24 individual carbamates and
one carbamate-related waste stream
(K160) that were vacated by the court,
and revised the entries for K156, K157,
and K158 to indicate that they do not
apply to 3-iodo-2-propynyl n-
butylcarbamate (62 FR 32974, Jun. 17,
1997). The court’s ruling did not change
the February 1995 listing of the 34
remaining individual carbamates as
RCRA hazardous wastes, which
includes the six carbamates that were

listed as hazardous substances due to
their listing under the Clean Air Act,
Clean Water Act, or both. Those listings
remain in effect.

Upon the effective date of the
February 1995, final rule, the 284
remaining individual carbamates and
the five carbamate-related hazardous
waste streams became hazardous
substances under CERCLA section
101(14)(C) and received one-pound
statutory RQs. This final rule adjusts the

RQs for these 28 individual substances
and five waste streams (proposed for
adjustment in December 2003) based on
criteria that relate to the possibility of
harm from the release of each hazardous
substance into the environment. EPA is
revising the 40 CFR table 302.4—List of
Hazardous Substances and Reportable
Quantities to reflect these changes and
other conforming changes.

DIAGRAMS SHOWING EVOLUTION OF THIS FINAL RULE

Diagram 1.—Listing RCRA Hazardous Wastes and CERCLA Hazardous Substances

March 1, 1994 Proposed Rule
59 FR 9808
80 Carbamate-Related Substances

RCRA Hazardous Wastes and CERCLA Hazardous Substances

70 Individual Carbamates (Includes 6 individual
carbamates with CERCLA RQs adjusted
previously under 50 FR 13456 and 60 FR
30926).

6 Carbamate-Related Waste Streams

4 Generic Groups.

February 9, 1995 Final Rule
60 FR 7824
64 Carbamate-Related Substances

RCRA Hazardous Wastes and CERCLA Hazardous Substances
This completes the RCRA Hazardous Waste Listing for these substances

58 Individual Carbamates (Action deferred on
12 Individual Carbamates).

6 Carbamate-Related Waste Streams

0 Generic Groups (Action deferred on 4 ge-
neric groups).

Diagram 2.—November 1, 1996 Court of Appeals Decision
Dithiocarbamate Task Force v. EPA 98 F.3d 1394 (D.C.Cir. 1996)

58 Individual Carbamates (Court vacated 24 individual carbamates)

6 Carbamate Related Waste Streams (Court vacated 1 waste stream,
partially vacated 3 others).

June 17, 1997 Final Rule

62 FR
Amended February 9, 1995 Final Rule to

32974
Conform with Court of Appeals Decision

34 Individual Carbamates (Includes 6 individual carbamates with
CERCLA RQs adjusted previously under 50 FR 13456 and 60 FR

30926).

5 Carbamate-Related Waste Streams.

Diagram 3.—RQ Adjustment for CERCLA Hazardous Substances
December 4, 2003 Proposed Rule

68 FR

67916

28 Individual Carbamates (34 individual carbamates less the 6 indi-
vidual carbamates with RQ adjustments under 50 FR 13456 and 60
FR 30926).

5 Carbamate-Related Waste Streams.

FINAL

RULE

FINAL CERCLA RQ Adjustments for 28 Individual Carbamates and 5
Carbamate-Related Waste Streams

Eleven of the individual substances
with RQ adjustments in this final rule
are also EPCRA section 302 EHSs. For
the names of these 11 substances, see
the revisions to Appendices A and B of
40 CFR part 355, included at the end of
this final rule. In 1989, we proposed to

4 Note: Six of the 34 individual carbamates
already have their final adjusted RQs, see FN 2,
above.

adjust the RQs for all the EPCRA EHSs.5
(See 54 FR 35988, Aug. 30, 1989.)
Except for the 11 substances included in
this rule, we finalized adjustments to
the RQs for all the EHSs at 61 FR 20473,
May 7, 1996. The adjusted RQs for these

5We used the data from this August 30, 1989,
proposed rulemaking, as well as more recent data,

11 substances are now finalized by this
action.

III. Summary of This Action
A. What Is The Scope of This Rule?

In this final rule, we are adjusting the
one-pound statutory RQs for 28

to support the RQ adjustments proposed for these
11 substances in this rule.
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individual carbamates (one of which is
adjusted to a final RQ of one-pound)
and five carbamate-related waste
streams. In addition, EPA is adjusting
the one-pound statutory RQ of another
hazardous waste stream, K178, which is
unrelated to the carbamates addressed
in this rule (see Section III.G. of this
preamble for information regarding
K178). We based these adjustments on
specific scientific and technical criteria
that relate to the possibility of harm
from the release of a CERCLA hazardous
substance in certain amounts. RQs are
based, in part, on a determination of
possible or potential harm, but they are
not a determination that releases of a
particular amount of a hazardous
substance necessarily will harm the
public health, welfare, or the
environment. The quantity released is
just one factor that the Federal
government considers when it assesses
the need to respond to such a release.
Other factors include, but are not
limited to, the location of the release, its
proximity to drinking water supplies or
other valuable resources, and the
likelihood of exposure or injury to
nearby populations. The RQ
adjustments that EPA is finalizing in
this final rule will enable us to focus our
resources on those releases that are most
likely to pose potential threats to public
health, welfare, or the environment.
These RQ adjustments will also help to
relieve the regulated community and
emergency response personnel from the
burden of making and receiving reports
of releases that are unlikely to pose such
threats.

B. What Methodology Did EPA Use To
Adjust the RQs of the Individual
Carbamates?

EPA has wide discretion to adjust the
statutory RQs for hazardous substances
under CERCLA. Administrative
feasibility and practicality are important
considerations.

1. RQ Adjustment Methodology

The methodology for adjusting the RQ
of an individual hazardous substance
begins with an evaluation of its intrinsic
physical, chemical, and toxicological
properties. These intrinsic properties—
called “primary criteria”—are aquatic
toxicity, mammalian toxicity (oral,
dermal, and inhalation), ignitability,
reactivity, chronic toxicity, and
potential carcinogenicity.¢ When there

6 For further information on assigning adjusted
RQs to hazardous substances under the primary
criteria, see the Technical Background Document to
Support Rulemaking Pursuant to CERCLA Section
102, Volume 2, August 1986 (for chronic toxicity),
Volume 3, July 1989 (for potential carcinogenicity),
and Volume 1, March 1985 (for the four other

are sufficient data in the scientific
literature on the chronic toxicity and/or
potential carcinogenicity (two of the six
primary criteria) of a hazardous
substance, we evaluate and summarize
these data in a chemical-specific profile.

For each intrinsic property, EPA ranks
the hazardous substance on a five-tier
scale, associating a specific range of
values on each scale with an RQ value
of 1, 10, 100, 1,000, or 5,000 pounds.
Each hazardous substance may receive
several tentative RQ values based on the
primary criteria. The lowest of the
tentative RQs becomes the “‘primary
criteria RQ” for that substance.

After assigning the primary criteria
RQs, EPA evaluates the substances for
their susceptibility to certain
degradative processes. These natural
degradative processes, which we use as
“secondary RQ adjustment criteria,” are
biodegradation, hydrolysis, and
photolysis (BHP). If a hazardous
substance, when released into the
environment, degrades relatively
rapidly to a less hazardous form by one
or more of the BHP processes, we
generally increase its RQ (as determined
by the primary RQ adjustment criteria)
by one level.” Conversely, if a hazardous
substance degrades to a more hazardous
product after its release, we assign an
RQ equal to the RQ for the more
hazardous substance, which may be one
or more levels lower than the RQ for the
original substance.

2. Final RQ Adjustments

Following an extensive review of
available scientific literature on the 28
individual carbamates adjusted in this
final rule, we found that chronic
toxicity profiles were warranted for nine
of the 28 carbamates, and that potential
carcinogenicity profiles were warranted
for six of the 28 carbamates. EPA sought
comment on those 15 draft chemical-
specific profiles in its December 2003,
proposed rule. The Agency received no
comment on any of the 15 draft
chemical-specific profiles. RQs for
several of the substances included in
this rule are based, at least in part, on
the conclusions drawn in those profiles.

primary criteria), available for inspection at the
Superfund Docket in the EPA Docket Center, (EPA/
DC) EPA West, Room B102, 1301 Constitution Ave.,
NW., Washington, DC. These documents are not
available electronically; contact the Superfund
Docket and reference, “EPA-HQ-SFUND-2002—
0010-0043,” “EPA-HQ-SFUND-2002-0010—
0044,” and “EPA-HQ6-SFUND-2002-0010-0042,”
respectively.

7We do not raise an RQ level based on BHP if
the primary criterion RQ is already at its highest
possible level (100 pounds for potential carcinogens
and 5,000 pounds for all other types of hazardous
substances). The secondary adjustment criteria of
BHP are not applied to radionuclides.

Three carbamates—bendiocarb,
benomyl, and thiophanate-methyl—had
BHP data that were a sufficient basis for
adjusting the primary criteria RQs for
these substances. Although several other
carbamates (e.g., propham) had BHP
data that suggest rapid degradation, the
evidence for most of these substances
was not conclusive. Therefore, no
adjustment to the RQs for the other 25
carbamates was proposed on the basis of
BHP.8 EPA sought additional
degradation data (e.g., data on BOD5
values and on half lives) for these 28
individual substances;® however, no
additional data were submitted in
response to this request for comment.

EPA could not locate acceptable data
on any of the primary or secondary
criteria for three of the 28 individual
carbamates in this proposed rule (see
Table 1). In the past, when the statutory
RQs of such data-poor hazardous
substances were adjusted, we used data
from chemically similar, surrogate
substances.1? Keeping with that
practice, we conducted an analysis of
other carbamates to identify potential
surrogate substances for the three data-
poor hazardous substances.

Table 1 lists the chemically similar
carbamates EPA used as surrogates, and

8To review a summary of the BHP data on the
28 carbamates included in this rule, see Exhibit 4—
3 of the Technical Background Document to
Support Rulemaking Pursuant to CERCLA Section
102, Volume 8, available for inspection at the
Superfund Docket in the EPA Docket Center, (EPA/
DC) EPA West, Room B102, 1301 Constitution Ave.,
NW., Washington, DC. This document is not
available electronically; contact the Superfund
Docket and reference, “EPA-HQ-SFUND-2002—
0010-0048.”

90ne or more of the following criteria should be
met for a hazardous substance to qualify for further
RQ adjustment based on BHP: (1) Biodegradation:
the substance must have a five-day biochemical
oxygen demand (BOD5) that equals or exceeds 50
percent of the theoretical oxygen demand as
calculated based on stoichiometric oxidation; and
(2) Hydrolysis/Photolysis: the half-life of the
substance in the environment must be five days or
less. For further information on the methodology for
applying BHP, see the Technical Background
Document to Support Rulemaking Pursuant to
CERCLA Section 102, Volume 1, March 1985,
available for inspection at the Superfund Docket in
the EPA Docket Center, (EPA/DC) EPA West, Room
B102, 1301 Constitution Ave., NW., Washington,
DC. This document is not available electronically;
contact the Superfund Docket and reference, “EPA—
HQ-SFUND-2002-0010-0042.”

10 We used surrogate substances for the
carbamates with primary criteria data that are
chemically similar, based primarily on structural
analogy, to the data-poor substances. For further
information and examples of EPA’s use of surrogate
data to adjust RQs of hazardous substances, see
Section 2 of the Technical Background Document
to Support Rulemaking Pursuant to CERCLA
Section 102, Volume 8, available for inspection at
the Superfund Docket in the EPA Docket Center,
(EPA/DC) EPA West, Room B102, 1301 Constitution
Ave., NW., Washington, DC. This document is not
available electronically; contact the Superfund
Docket and reference, “EPA-HQ-SFUND-2002—
0010-0048.”
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the RQs that we proposed and now
assign to each data-poor substance
based on its chemically similar
surrogate.* We requested primary and
secondary criteria data on these three

data-poor substances and solicited
comment in the December 2003
proposal, as well as the choice of
surrogate substances used to adjust the
RQs for these three carbamates;

however, we received no data or
comment on these three data-poor
substances or choice of surrogate
substances.

TABLE 1.—RQS FOR THE DATA-POOR CARBAMATES

Data-poor carbamate Surrogate (poﬁgds)
Bendiocarb phenol ... Bendiocar ... 1000
Carbofuran phenol .........ccccccccveeenneen. (7= T4 o o) (1] - o TSRS 10
Manganese dimethyldithiocarbamate ... ZIFAM ettt e 10

Note that in Table 2 below, we
proposed, and now assign as proposed,
different RQs for the data-poor
carbamate/surrogate pair of Bendiocarb
phenol (data-poor carbamate) and
Bendiocarb (its surrogate) as shown in
Table 1, above. In Table 2, EPA applied
the secondary criteria of BHP to adjust
the RQ for bendiocarb to 100 pounds.
Due to structural differences between

the two substances, it was not
appropriate to apply the BHP data for
bendiocarb to bendiocarb phenol.
Therefore, the final adjusted RQ for
bendiocarb phenol is 1000 pounds. (see
Tables 1 and 2).

C. What Are the Final Adjusted RQs for
the Individual Carbamates?

Table 2 lists the chemical names,
CASRNSs, and final adjusted RQs for the

28 individual carbamates included in
this final rule. The final adjusted RQs
for 27 of the 28 individual carbamates
were raised from their statutory one-
pound levels; one of the 28 individual
carbamates “Dimetilan”” was adjusted to
a final RQ of one-pound.

TABLE 2.—FINAL ADJUSTED RQS FOR 28 INDIVIDUAL CARBAMATES

Final adjusted
Chemical name CASRN R
(pounds)

A22713 e r et E R et R et eR et RE et e R e e e eRe e e R e e et Rt e et Rt en e Rt e enenre e e e nre e e reenne e 30558-43-1 5000
AIGICAID SUIONE ...ttt e et sh et e bt e e be e e bt e sae e et e e e bt e eb e e s b e e saeeeneesaneeas 1646-88-4 100
Barban ............... 101-27-9 10
Bendiocarb 22781-23-3 100
=TT ale [foTer=Tq o o] 1T o Lo NSRRI 22961-82-6 1000
BENOMY I ..ttt b et e bt et e bt e et e e b et e b e e e b et et e sae e et e e et e h e e nan e et e er e e reeeane s 17804-35-2 10
Carbendazim ............ 10605-21-7 10
Carbofuran phenol ... 1563-38-8 10
(0= T oo T TU | =T o OO 55285-14-8 1000
M-Cumenyl MethylCarbaAMALE ..........ociiiiii ettt 64-00-6 10
Diethylene glycol, dicarbamate 5952-26—1 5000
Dimetilan ........cccocoeiiiiiinn 644-64-4 1
Formetanate hydrOChIOMTE ............oo i et e et e e e st e e e e e e e e e e e e e ne e e s anreeeannes 23422-53-9 100
FOPMPATANGALE ...ttt ettt b e e bt e bt e she e et e e e bb e e bt e saneebe e sab e e sbeeeaneesaeesreenbneaas 17702-57-7 100
1SOlAN ..o 119-38-0 100
Manganese dimethyldithiocarbamate 15339-36-3 10
=1 (o] o= 14 o OO PORRPPR 1129-41-5 1000
(076 1311V USSP PSOPRSPROE 23135-22-0 100
Physostigmine salicylate 57-64-7 100
Physostigmine ................ 57-47-6 100
PrOMECANMD ... e e e 2631-37-0 1000
L (o] o g F-T 1 o OO SO TP TO PP URUPRRPPPPPRON 122-42-9 1000
Prosulfocarb ... 52888-80-9 5000
Thiodicarb .......c.cc....... 59669-26-0 100
ThIiophanate-MELNYI ... ..o e st e e s e e e s s et e e sn et e e aae e e e e ne e e e e ane e e s anneeesnneeesnnes 23564-05-8 10
LI o 2= OSSP OPSR PRSPPIt 26419-73-8 100
Triallate . 2303-17-5 100
4 - Uy o OSSP OPUSRPRRRRROE 137-30-4 10

11 These three data-poor carbamates also are
included in the list of 28 individual carbamates that
appear in Table 2. For further information on the
three data-poor carbamates and the chemically-
similar, surrogate substances that EPA has

identified, see Section 3 of the Technical

Background Document to Support Rulemaking
Pursuant to CERCLA Section 102, Volume 8,
available for inspection at the Superfund Docket in
the EPA Docket Center, (EPA/DC) EPA West, Room

B102, 1301 Constitution Ave., NW., Washington,
DC. This document is not available electronically;
contact the Superfund Docket and reference, “EPA—
HQ-SFUND-2002-0010-0048.”
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D. What Methodology Did EPA Use To
Assign RQs for the Carbamate-Related
Waste Streams?

In addition to the 28 individual
carbamate hazardous substances, we
also proposed and now assign RQs for
the five carbamate-related RCRA
hazardous waste streams (K156, K157,
K158, K159, and K161). As described
below, the methodology used to assign
RQs to the RCRA F- and K-hazardous
waste streams differs from the standard
methodology used to adjust individual
hazardous substances described in
Section III.B.1, above.

1. RQ Assignment Methodology for F-
and K-Hazardous Waste Streams

The methodology to assign RQs to
RCRA F- and K-hazardous waste
streams is based on an analysis of the
hazardous constituents of the waste
streams. Specifically, EPA identifies the
constituents of concern in each RCRA
hazardous waste stream in 40 CFR part
261, Appendix VII. We then determine
the RQ for each constituent within that
waste stream and assign the lowest RQ
value of the constituents as the RQ for
the waste stream. We also used this
same methodology to adjust the RQ for
K178 (see Section III.G. for more
information).

2. RQ Assignments for the Carbamate-
Related Waste Streams

In the February 1995 final rule, five
carbamate-related waste streams were
assigned the statutory one-pound RQ
required by CERCLA section 102(b).
(See 60 FR 7824, Feb. 9, 1995.) In the
December 2003 proposed rule, EPA
used its standard methodology for
assigning RQs for RCRA waste streams
and assigned a one-pound final RQ) for
waste stream K161 and 10-pound final
RQs for the remaining four carbamate-
related waste streams (K156, K157,
K158, and K159). The assigned RQs are
based on the constituent(s) with the
lowest RQ within each of the waste
streams. This rule assigns the final RQs
to each of the five carbamate-related
hazardous waste streams as proposed.
Table 3 lists the constituents and
constituent RQs of each of the five
carbamate-related hazardous waste
streams.

TABLE 3.—CONSTITUENTS OF FIVE

TABLE 3.—CONSTITUENTS OF FIVE

CARBAMATE-RELATED WASTE
STREAMS
Carbamate waste stream RQ
constituents (pounds)
K156 e 10
benomyl 10
carbaryl 100

CARBAMATE-RELATED WASTE
STREAMS—Continued
Carbamate waste stream RQ
constituents (pounds)
carbendazim ........cccccceeeeinines 10
carbofuran .........cccccceeeeeiinns 10
carbosulfan .........ccccoeceeeenieen. 1000
formaldehyde .......... 100
methylene chloride .. 1000
triethylamine .........ccccoeeieens 5000
K157 e 10
carbon tetrachloride ... 10
formaldehyde ............. 100
methyl chloride ..... 100
methylene chloride .. 1000
pyridine ........cccoeeueee. 1000
triethylamine .. 5000
K158 ....... 10
benomyl ..... 10
carbendazim 10
carbofuran ..... 10
carbosulfan .... 1000
chloroform ............... 10
methylene chloride .. 1000
K159 e, 10
benzene .... 10
butylate ... 100
EPTC ...... 1000
molinate .. 10
pebulate .... 100
vernolate ... 100
K161 .o 1
antimony . 5000
arsenic .............. 1
metam sodium . 10
A1 =10 0 SRR 10

a. Comment Received on the Proposed
RQ Adjustment for K156 and K157

In response to the proposed rule, 68
FR 67916, Dec. 4, 2003, EPA received
one comment 12 regarding the 10-pound
RQ assigned to K156 and K157. The
commenter represents a manufacturer of
carbamate products and is familiar with
EPA’s 1994 RCRA carbamate
rulemaking process. The commenter
would like to see higher RQs assigned
for the K156 and K157 process wastes,
although he acknowledges the Agency’s
policies in assigning RQs for waste
streams.

The commenter also requested that,
“EPA provide clear guidance and
examples of how the CERCLA RQ
mixture rule applies to reporting
scenarios where the waste is K156 or
K157, but contains none of the above
constituents, or contains one or more of
these constituents at known
concentrations.”

12You can view the full comment (e-mail) by

going to: www.regulations.gov, clicking on
“Advanced Search” in the bar at the top of the page,
then “Document Search.” Search for the document,
“EPA-HQ-SFUND-2002-0010-0115.”

b. Response To Comment—Application
of Mixture Rule to Listed Wastes

Since the commenter did not provide
any information to support a higher RQ
for EPA Hazardous Waste Nos. K156
and K157, we are maintaining the 10
pound RQ for these two hazardous
substances. With respect to the mixture
rule, 40 CFR 302.6(b)(1) provides
notification requirements where the
quantity of all of the hazardous
constituents of the mixture or solution
is known and where the quantity of one
or more of the hazardous constituent(s)
of the mixture or solution is unknown.

Note: The Agency has issued guidance on
applying the mixture rule for reporting
purposes (EPA publication, “Questions and
Answers on Release Notification
Requirements and Reportable Quantity
Adjustments,” specifically questions 37—-40
and Exhibit 1—Mixture Rule Scenarios.) 13

Application of the mixture rule may
be most useful when the concentration
levels of all the hazardous constituents
in a particular carbamate waste stream
are known and when an RQ or more of
any hazardous constituent is released.
For the carbamate waste streams
addressed in this rule, appropriate use
of the mixture rule may help reduce the
burden of notification requirements for
the regulated community, while
adequately protecting public health and
welfare and the environment.

E. What Conforming Changes Are Made
to 40 CFR Table 302.4 and Its Appendix
A?

EPA is modifying the entries in 40
CFR table 302.4—List of Hazardous
Substances and Reportable Quantities,
for the carbamates added by the
February 1995, final rule. Specifically,
we are revising the entries for the
chemical names of the carbamates in the
“Hazardous substance” column of table
302.4 to reflect the chemical names for
these substances as they appear in the
RCRA tables of hazardous wastes at 40
CFR 261.33(e) and ().

For example, the February 1995, final
rule lists two names for each individual
carbamate in table 302.4—a chemical
name and a synonym in parenthesis.
However, whereas that final rule
alphabetically lists these two names as
separate entries in the RCRA tables of
hazardous wastes in 40 CFR 261.33, it
only adds one entry for each carbamate
to the list of hazardous substances.

Because each of the 28 individual
carbamates included in this final rule

13You can view this publication by going to:
www.regulations.gov, clicking on ‘“Advanced
Search” in the bar at the top of the page, then
“Document Search.” Search for the document,
“EPA-HQ-SFUND-2002-0010-0115.”
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has at least two separate entries in the
RCRA tables of hazardous wastes, we
are listing each of them as separate
entries in table 302.4. To effectuate this
change, this rule removes the previously
listed names for these hazardous
substances and adds the chemical
names and synonyms as separate entries
in table 302.4. We believe that these
changes to table 302.4 will improve
consistency between the chemical lists
under RCRA and CERCLA and help to
make carbamate synonyms easier to find
in the tables.

We have also made these conforming
changes to entries in Appendix A to
table 302.4 for the 28 carbamates added
to table 302.4, by the February 1995,
final rule.

F. What Conforming Changes Are Made
to 40 CFR part 3557

Appendices A and B of 40 CFR part
355 list EHSs and their threshold
planning quantities (TPQs) under
EPCRA and their CERCLA RQs, where
applicable. Eleven of the individual
carbamates with RQs adjusted by this
final rule are also EHSs and CERCLA
hazardous substances. In this final rule,
EPA is revising Appendices A and B of
40 CFR part 355 to include those
adjusted RQs. You can see the revisions
to Appendices A and B at the end of this
final rule for the names of the
individual carbamates.

G. What Final RQ Is Assigned to the
K178 Waste?

Section III.D.1 above describes the
Agency’s standard methodology for
assigning RQs for RCRA F- and K-
hazardous waste streams, a process that
is based on an analysis of the hazardous
constituents of each waste identified in
40 CFR part 261, Appendix VII. We
determine an RQ for each constituent
and establish the lowest RQ value of all
of the constituents as the assigned RQ
for the hazardous waste stream. When
there are hazardous constituents
identified in the waste stream that are
not individual CERCLA hazardous
substances, EPA develops an RQ for
those constituents in order to assign an
appropriate RQ to the waste stream. (See
48 FR 23552, May 25, 1983.) In other
words, we derive the RQ for a RCRA
hazardous waste stream based on the
lowest RQ of all of the hazardous
constituents identified for that waste in
Appendix VII of 40 CFR Part 261,
regardless of whether all of the
constituents are CERCLA hazardous
substances.

In September 2000, EPA published a
proposed rule to list three waste streams
from the inorganic chemical
manufacturing industry as RCRA

hazardous wastes in 40 CFR 261.32 and
as CERCLA hazardous substances in 40
CFR 302.4. (See 65 FR 55684, Sept. 14,
2000.) In that rule, we proposed to
adjust the statutory one-pound RQ for
two of the three waste streams, K176
and K177. Waste stream K178 contained
two hazardous constituents: thallium,
which is a CERCLA hazardous
substance with a 1,000-pound RQ, and
manganese, which is not a CERCLA
hazardous substance identified in 40
CFR 302.4 and does not have an RQ.
Because EPA did not develop an RQ for
manganese in time for the September
2000, proposed rule, we did not propose
to adjust the statutory one-pound RQ for
K178 in that rule.

Numerous commenters to the
September 2000, proposed rule objected
to using manganese as a basis for listing
K178 as a hazardous waste, citing
potential adverse impacts to many
industries. Although EPA believed that
manganese poses significant issues that
ultimately should be resolved, the court-
ordered schedule for the hazardous
waste listings provided no flexibility to
address those issues fully before
finalizing the listings. For that reason, in
the November 2001, final rule, EPA
deferred final action on adding
manganese to Appendix VII of 40 CFR
part 261 as a basis for listing K178 as a
hazardous waste. (See 66 FR 58258,
Nov. 20, 2001.) The final hazardous
waste listing for K178 was based solely
on thallium.2* As a result, we proposed
an RQ of 1,000 pounds for the K178
waste stream, which is based on the
constituent RQ for thallium. This rule
assigns the final RQ for the K178 waste
stream as proposed.

a. Comment Received on the Proposed
RQ Adjustment for K178

In response to the proposed rule
published in December 2003, EPA
received one comment?’® regarding the
1,000-pound RQ assigned to K178. The
commenter represents a production
facility directly affected by the K178
listing. The commenter expresses
support for the 1,000 pound RQ
assigned to the K178 listed hazardous
waste and believes that the basis for the
adjustment (RQ for thallium) is sound
for use in the establishment of the
1,000-pound RQ. Because the individual

14 Note that EPA also modified the listing

description in the November 2001 final rule to read,
“Residues from manufacturing and manufacturing-
site storage of ferric chloride from acids formed
during the production of titanium dioxide using the
chloride-ilmenite process.”

15You can view the full comment (email) by
going to: www.regulations.gov, clicking on
“Advanced Search” in the bar at the top of the page,
then “Document Search.” Search for the document,
“EPA-HQ-SFUND-2002-0011-0018.”

containers of K178 hazardous wastes
used for accumulation and
transportation to an off-site RCRA
hazardous waste treatment facility will
contain more than 1,000 pounds, the
commenter also requests that EPA
discuss, ““the proper application, with
examples, of the CERCLA RQ mixture
rule to listed wastes such as K178.”

b. Response to Comment—Application
of Mixture Rule to Listed Wastes

As described above (see section
III.D.2.b.), where the person in charge
has knowledge of the specific
constituent mix of the hazardous waste
stream, it may be appropriate to use the
mixture rule to determine whether there
has been a release above an RQ for that
waste stream consistent with the known
constituent mixture of the hazardous
waste stream. For example, for the
inorganic chemical manufacturing
process waste stream K178, the RQ is
based on the constituent thallium;
however, there are other constituents
(nonhazardous) that make up the waste
stream. If the person in charge knows
the relative amounts of thallium to
nonhazardous constituents in his waste
stream, it may be appropriate to use the
mixture rule for RQ purposes for that
waste stream. It is important to note that
attenuation of the waste stream for the
purpose of diluting the relative amount
of thallium is inconsistent with the
intent of the mixture rule.

IV. Statutory and Regulatory Reviews

A. Executive Order 12866: Regulatory
Planning and Review

This action is not a “significant
regulatory action” under the terms of
Executive Order (EO) 12866 (58 FR
51735, October 4, 1993) and is therefore
not subject to the review under the EO.

B. Paperwork Reduction Act

This action does not impose any new
information collection burden. This
final rule represents a reduction in the
burden for both industry and the
government because we are raising the
RQs for all but two of the substances
included in this final rule. The Office of
Management and Budget (OMB) has
previously approved the information
collection requirements contained in the
existing regulations 40 CFR 302 and 40
CFR 355 under the provisions of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq. and has assigned OMB
control number 2050-0046, EPA ICR
number 1049.10 and OMB control
number 2050-0086, EPA ICR number
1445.06. A copy of the OMB approved
Information Collection Requests (ICRs)
may be obtained from Susan Auby,
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Collection Strategies Division; U.S.
Environmental Protection Agency
(2822T); 1200 Pennsylvania Ave., NW.,
Washington, DC 20460 or by calling
(202) 566-1672.

The proposed rule estimated that the
annual reporting and recordkeeping
burdens associated with reports to the
NRC will be reduced by approximately
720 hours (ICR No. 1049.09) and to
SERCs and LEPCs by 880 hours (ICR No.
1395.04). That estimate was based on
reports received for the period 1995
through 1999. Based on the period 2000
through 2002 (there was only one
reported release) the estimated annual
reporting and recordkeeping burdens
associated with reports to the NRC will
be reduced by 3 hours and to SERCs and
LEPGs by 9 hours.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in 40
CFR are listed in 40 CFR part 9.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.

For purposes of assessing the impacts
of this rule on small entities, small
entity is defined as: (1) A small business
that has fewer than 1000 or 100
employees per firm depending upon the
SIC code the firm primarily is classified;
(2) a small governmental jurisdiction

that is a government of a city, county,
town, school district or special district
with a population of less than 50,000;
and (3) a small organization that is any
not-for-profit enterprise which is
independently owned and operated and
is not dominant in its field.

After considering the economic
impacts of this final rule on small
entities, I hereby certify that this action
will not have a significant economic
impact on a substantial number of small
entities. In determining whether a rule
has a significant economic impact on a
substantial number of small entities, the
impact of concern is any significant
adverse economic impact on small
entities, since the primary purpose of
the regulatory flexibility analyses is to
identify and address regulatory
alternatives ‘““which minimize any
significant economic impact of the
proposed rule on small entities.” 5
U.S.C. 603 and 604. Thus, an agency
may certify that a rule will not have a
significant economic impact on a
substantial number of small entities if
the rule relieves regulatory burden, or
otherwise has a positive economic effect
on all of the small entities subject to the
rule.

We have therefore concluded that this
final rule will relieve regulatory burden
for small entities.

D. Unfunded Mandates Reform Act

Title I of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 1044, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any one year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may

significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials to have meaningful and timely
input in the development of EPA
regulatory proposals with significant
Federal intergovernmental mandates,
and informing, educating, and advising
small governments on compliance with
the regulatory requirements.

This rule contains no Federal
mandates (under the regulatory
provisions of Title IT of the UMRA) for
State, local or tribal governments or the
private sector. The rule imposes no
enforceable duty on any State, local, or
tribal governments. EPA also has
determined that this rule contains no
regulatory requirements that might
significantly or uniquely affect small
governments. In addition, as discussed
above, the private sector is not expected
to incur costs exceeding $100 million.
Thus, this final rule is not subject to the
requirements of Sections 202 and 205 of
UMRA.

E. Executive Order 13132: Federalisim

Executive Order 13132, entitled
“Federalism” (64 FR 43255, Aug. 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This final rule does not have
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This rule
directly affects manufacturers, handlers,
transporters, and other users of
carbamates that may release them into
the environment; in addition, entities
that may release K178 hazardous waste
will also be affected. There are no State
and local government bodies that incur
direct compliance costs by this
rulemaking. Thus, Executive Order
13132 does not apply to this rule.

In the spirit of Executive Order 13132,
and consistent with EPA policy to
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promote communications between EPA
and State and local governments, EPA
specifically solicited comment on the
proposed rule from State and local
officials.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, Nov. 9, 2000), requires EPA to
develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” This final rule does not
have tribal implications, as specified in
Executive Order 13175. This rule does
not significantly or uniquely affect the
communities of Indian tribal
governments, nor would it impose
substantial direct compliance costs on
them. Thus, Executive Order 13175 does
not apply to this rule.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

The Executive Order 13045:
“Protection of Children From
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997)
applies to any rule that: (1) Is
determined to be “economically
significant”” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This final rule is not subject to the
Executive Order because it is not
economically significant as defined in
Executive Order 12866, and because the
Agency does not have reason to believe
the environmental health or safety risks
addressed by this action present a
disproportionate risk to children.

H. Executive Order 13211: Energy
Effects

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) because it is
not a significant regulatory action under
Executive Order 12866.

I. National Technology Transfer and
Advancement Act

As noted in the proposed rule,
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”’), Public Law.
No. 104-113, 12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. The NTTAA directs EPA to
provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

The action does not involve technical
standards. Therefore, EPA did not
consider the use of any voluntary
consensus standards.

J. The Congressional Review Act (5
U.S.C. 801 et seq., as Added by the
Small Business Regulatory Enforcement
Fairness Act of 1996)

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA submitted a
report containing this final rule, and
other required information, to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication in the Federal Register. A
major rule cannot take effect until 60
days after it is published in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2). This
rule will be effective September 15,
2006.

List of Subjects

40 CFR Part 302

Environmental protection, Air
pollution control, Chemicals, Hazardous
substances, Hazardous waste,
Intergovernmental relations, Natural
resources, Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

40 CFR Part 355

Environmental protection, Air
pollution control, Disaster assistance,
Hazardous substances, Hazardous

waste, Intergovernmental relations,
Natural resources, Penalties, Reporting
and recordkeeping requirements,
Superfund, Water pollution control,
Water supply.

Dated: August 9, 2006.
Stephen L. Johnson,
Administrator.

m For the reasons set out in the
preamble, title 40, chapter I of the Code
of Federal Regulations is amended as
follows:

PART 302—DESIGNATION,
REPORTABLE QUANTITIES, AND
NOTIFICATION

m 1. The authority citation for part 302
continues to read as follows:

Authority: 42 U.S.C. 9602, 9603, 9604; 33
U.S.C. 1321 and 1361.
m 2. Table 302.4 in § 302.4 is amended
by removing the following entries: “1,3-
Benzodioxol-4-0l, 2,2-dimethyl-,
(Bendiocarb phenol)”, ““1,3-
Benzodioxol-4-ol, 2,2-dimethyl-, methyl
carbamate (Bendiocarb)”’, “7-
Benzofuranol, 2,3-dihydro-2,2—
dimethyl-(Carbofuran phenol)”,
“Benzoic acid, 2-hydroxy-, compd. with
(3aS-cis)-1,2,3,3a,8,8a-hexahydro-1,3a,8-
trimethylpyrrolo[2,3blindol-5-yl
methylcarbamate ester (1:1)
(Physostigmine salicylate)”, “Carbamic
acid, 1H-benzimidazol-2-yl, methyl
ester (Carbendazim)”’, “Carbamic acid,
[1-[(butylamino)carbonyl]-1H-
benzimidazol-2-yl, methyl ester
(Benomyl)”’, “Carbamic acid, (3-
chlorophenyl)-, 4-chloro-2-butynyl ester
(Barban)”’, ““Carbamic acid,
[(dibutylamino)thio]methyl-, 2,3-
dihydro-2,2-dimethyl-7benzofuranyl
ester (Carbosulfan)”, “Carbamic acid,
dimethyl-,1[(dimethylamino)carbonyl]-
5-methyl-1H-pyrazol-3-yl ester
(Dimetilan)”, “Carbamic acid, dimethyl-
, 3-methyl-1-(1methylethyl)-1H-pyrazol-
5-yl ester (Isolan)”, “‘Carbamic acid,
methyl-, 3-methylphenyl ester
(Metolcarb)”, “Carbamic acid,
[1,2phenylenebis
(iminocarbonothioyl)]bis-, dimethyl
ester (Thiophanate-methyl)”, “Carbamic
acid, phenyl-, 1-methylethyl ester
(Propham)”, “Carbamothioic acid, bis(1-
methylethyl)-, S-(2,3,3-trichloro-2-
propenyl) ester (Triallate)”,
““Carbamothioic acid, dipropyl-, S-
(phenylmethyl) ester (Prosulfocarb)”,
““1,3-Dithiolane-2-carboxaldehyde, 2,4-
dimethyl-, O-
[(methylamino)carbonyl]oxime
(Tirpate)”, “Ethanimidothioci acid, 2-
(dimethylamino-N-hydroxy-2-oxo-,
methyl ester (A2213)”,
“Ethanimidothoic acid, 2-
(dimethylamino)-N-
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[[(methylamino)carbonyl]oxyl-2-oxo-,
methyl ester (Oxamyl)”,
“Ethanimidothioic acid, N,N’-
[thiobis[(methylimino)
carbonyloxy]]bis-, dimethyl ester
(Thiodicarb)”, “Ethanol, 2,2’oxybis-,
dicarbamate (Diethylene glycol,
dicarbamate)”, “Manganese,
bis(dimethylcarbamodithioato-S,S’)-
(Manganese dimethyldithiocarbamate)”,
“Methanimidamide, N,N-dimethyl-N’-
[3-

[[(methylamino)carbonyl]loxylphenyl]-,
monohydrochloride (Formetanate
hydrochloride)”, “Methanimidamide,
N,N-dimethyl-N’-[2-methyl-4-
[[(methylamino)carbonyl]oxy]phenyl]-
(Formparanate)”, “Phenol, 3-(1-
methylethyl)-, methyl carbamate (m-
Cumenyl methylcarbamate)”, “Phenol,
3-methyl-5-(1-methylethyl)-, methyl
carbamate (Promecarb)”, “Propanal, 2-
methyl-2-(methylsulfonyl)-, O-
[(methylamino)carbonyl] oxime

(Aldicarb sulfone)”, “Pyrrolo[2,3-
blindol-5-0l, 1,2,3,3a,8,8a-hexahydro-
1,3a,8-trimethyl-, methylcarbamate
(ester), (3aS-cis)-(Physostigmine)”,
“Zinc, bis(dimethylcarbamodithioato-
S,S’)-(Ziram)”, “K156”, “K157”,
“K158”, “K159”, “K161”, and K178”".
m 3. Table 302.4 in § 302.4 is amended
by adding the following new entries in
alphabetical order, as set forth below
(applicable footnotes have been
republished without change):

TABLE 302.4.—LIST OF HAZARDOUS SUBSTANCES AND REPORTABLE QUANTITIES
[Note: All comments/notes are located at the end of this table]

Final RQ
Statutory RCRA
Hazardous substance CASRN code’ waste No. pc&g;ﬁs

A2213 e et R e e e n e e e e re e e e e 30558431 4 U394 5000 (2270)
AldICArD SUIFONE ... e 1646884 4 P203 100 (45.4)
BarDAN ... e e 101279 4 U280 10 (4.54)
BeNIOCAM ..o e 22781233 4 U278 100 (45.4)
Bendiocarb phenol .... 22961826 4 U364 1000 (454)
BENOMY! .ottt tee e ees s e esaen s e ensens e s s ensens s s s s s en st entensenan s entensen st eneeneeranen 17804352 4 U271 10 (4.54)
1,3-Benzodioxol-4-0l, 2,2-dimethyl- ............ooiiiiii s 22961826 4 U364 1000 (454)
1,3-Benzodioxol-4-ol, 2,2-dimethyl-, methyl carbamate ............cccoeiiiiiiiiiinees 22781233 4 U278 100 (45.4)
7-Benzofuranol, 2,3-dihydro-2,2-dimethyl- .........ccccooiiiiiiiii e 1563388 4 U367 10 (4.54)
Benzoic acid, 2-hydroxy-, compd. with (3aS-cis)-1,2,3,3a,8,8a-hexahydro-1,3a,8-

trimethylpyrrolo[2,3-blindol-5-yl methylcarbamate ester (1:1) .....ccceriiiiieiiiiniiiees 57647 4 P188 100 (45.4)
Carbamic acid, 1H-benzimidazol-2-yl, methyl ester ..........ccooooiiiiiiiiiiii e 10605217 4 U372 10 (4.54)
Carbamic acid, [1-[(butylamino)carbonyl]-1H-benzimidazol-2-yl]-,methyl ester ... 17804352 4 ua271 10 (4.54)
Carbamic acid, (3-chlorophenyl)-, 4-chloro-2-butynyl ester 101279 4 U280 10 (4.54)
Carbamic acid, [(dibutylamino)-thiolmethyl-, 2,3-dihydro-2,2-dimethyl-7-benzofuranyl

=151 (=] TSP R PRSI 55285148 4 P189 1000 (454)
Carbamic acid, dimethyl-,1-[(dimethyl-amino)carbonyl]-5-methyl-1H-pyrazol-3-yl ester 644644 4 P191 1 (0.454)
Carbamic acid, dimethyl-, 3-methyl-1-(1-methylethyl)-1H-pyrazol-5-yl ester ................... 119380 4 P192 100 (45.4)
Carbamic acid, methyl-, 3-methylphenyl ester ... 1129415 4 P190 1000 (454)
Carbamic acid, [1,2-phenylenebis(iminocarbonothioyl)]bis-, dimethyl ester .................... 23564058 4 U409 10 (4.54)
Carbamic acid, phenyl-, 1-methylethyl @Ster ..........ccciiiiiiiiiii 122429 4 U373 1000 (454)
Carbamothioic acid, bis(1-methylethyl)-, S-(2,3,3-trichloro-2-propenyl) ester ................. 2303175 4 U389 100 (45.4)
Carbamothioic acid, dipropyl-, S-(phenylmethyl) ester 52888809 4 U387 5000 (2270)
Carbendazim ........cooceiiiiiie e 10605217 4 U372 10 (4.54)
Carbofuran PRENO .........coiiii ettt sttt 1563388 4 U367 10 (4.54)
CarDOSUIFAN ...t 55285148 4 P189 1000 (454)
m-Cumenyl methylcarbamate ...t 64006 4 P202 10 (4.54)
Diethylene glycol, dicarbamate ............cccoiiiiiiiiiie e 5952261 4 U395 5000 (2270)
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TABLE 302.4.—LIST OF HAZARDOUS SUBSTANCES AND REPORTABLE QUANTITIES—Continued
[Note: All comments/notes are located at the end of this table]
Final RQ
Statutory RCRA
Hazardous substance CASRN code’ waste No. p(alég;js
[ ]34 T=1 1= o PP 644644 4 P191 1 (0.454)
1,3-Dithiolane-2-carboxaldehyde, 2,4-dimethyl-, O-[(methylamino)-carbonylloxime ....... 26419738 4 P185 100 (45.4)
Ethanimidothioic acid, 2-(dimethylamino)-N-hydroxy-2-oxo-, methyl ester ..................... 30558431 4 U394 5000 (2270)
Ethanimidothioic acid, 2-(dimethylamino)-N-[[(methylamino)carbonyl]oxy]-2-oxo-,

LA T=T 1) =TS =T TP 23135220 4 P194 100 (45.4)
Ethanimidothioic acid, N,N’- [thiobis[(methylimino) carbonyloxy]]bis-, dimethyl ester ..... 59669260 4 U410 100 (45.4)
Ethanol, 2,2’-oxybis-, dicarbamate ... s 5952261 4 U395 5000 (2270)
Formetanate hydroChlOrde ...........cooiiiiiiiiiiii e 23422539 4 P198 100 (45.4)
FOrMPAraNate .......cocoooiiiiieieee e 17702577 4 P197 100 (45.4)
[£570] - 1o ST U ST URURRRPPIN 119380 4 P192 100 (45.4)
3-Isopropylphenyl N-methylcarbamate ...........cccooviiiiiiiiiiii e 64006 4 P202 10 (4.54)
Manganese, bis (dimethylcarbamodithioato-S,S’)- ........ccccveiiiiiiiiiii e 15339363 4 P196 10 (4.54)
Manganese dimethyldithiocarbamate ...........ccocoeiiiii e 15339363 4 P196 10 (4.54)
Methanimidamide, N,N-dimethyl-N'-[3-[[(methylamino)-carbonyl]oxy]phenyl]-,

MONONYArOChIONAE ... 23422539 4 P198 100 (45.4)
Methanimidamide, N,N-dimethyl-N’-[2-methyl-4- [[(methylamino) carbonyl]oxy]phenyl]- 17702577 4 P197 100 (45.4)
=] (o] 7= 14 o ST PR PR 1129415 4 P190 1000 (454)
(07 1411V ST T USSP PSP URPPPUSRPPTN 23135220 4 P194 100 (45.4)
Phenol, 3-(1-methylethyl)-, methyl carbamate .............ccccooiiiiiiiiiii e 64006 4 P202 10 (4.54)
Phenol, 3-methyl-5-(1-methylethyl)-, methyl carbamate ............ccccoiiiiiiiiie 2631370 4 P201 1000 (454)
PRhYSOSHGMING ..ottt 57476 4 P204 100 (45.4)
Physostigming SaliCyIate .........coouiiiiiiiiiie e e 57647 4 P188 100 (45.4)
PrOMECAID ... e e 2631370 4 P201 1000 (454)
Propanal, 2-methyl-2-(methyl- sulfonyl)-, O-[(methylamino)carbonyl] oxime ................... 1646884 4 P203 100 (45.4)
[ 7oTo] T 4 o TP PSPPSR URRPPP 122429 4 U373 1000 (454)
(o T=T0 {03 4 o J SRS 52888809 4 U387 5000 (2270)
Pyrrolo[2,3-blindol-5-0l, 1,2,3,3a,8,8a- hexahydro-1,3a,8-trimethyl-, methylcarbamate

(S G TR S = ES T o1 SR 57476 4 P204 100 (45.4)
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TABLE 302.4.—LIST OF HAZARDOUS SUBSTANCES AND REPORTABLE QUANTITIES—Continued
[Note: All comments/notes are located at the end of this table]

Hazardous substance CASRN St(Jaggt;ry we?s?eRQo. Fplrc]ﬂg?so
Thiodicar; ............................... * ................................. * * ..................... 591369260 *4 U410 *100 (45.4)
Thiophan;te-methyl ................ * ................................. * * ..................... 2(;564058 *4 U409 * 10 (4.54)
Tirpate * ................................. * ................................. * * ..................... 26*419738 *4 P185 *100 (45.4)
Triallate * ................................. * ................................. * * ..................... 2*303175 *4 u389 *100 (45.4)
Zinc, bis(;imethylcarbamodithi;ato-S,S’)- ................ * * ..................... *1 37304 *4 P205 * 10 (4.54)
Ziram * ................................. * ................................. * * ..................... *137304 *4 P205 * 10 (4.54)
K156 ..... * ................................. * ................................. * * * ........... *4 K156 * 10 (4.54)

Organic waste (including heavy ends, still bottoms, light ends, spent solvents, fil-
trates, and decantates) from the production of carbamates and carbamoyl
oximes. (This listing does not apply to wastes generated from the manufacture
of 3-iodo-2-propynyl n-butylcarbamate.)
G 15PN 4 K157 10 (4.54)
Wastewaters (including scrubber waters, condenser waters, washwaters, and
separation waters) from the production of carbamates and carbamoyl oximes.
(This listing does not apply to wastes generated from the manufacture of 3-
iodo-2-propynyl n-butylcarbamate.)
LG 51 PP PSPPSR PRSP PRIN 4 K158 10 (4.54)
Bag house dusts and filter/separation solids from the production of carbamates
and carbamoyl oximes. (This listing does not apply to wastes generated from
the manufacture of 3-iodo-2-propynyl n-butylcarbamate.)

KT B et eareeeaeaneeee s 4 K159 10 (4.54)
Organics from the treatment of thiocarbamate wastes.
KB e e 4 K161 1 (0.454)

Purification solids (including filtration, evaporation, and centrifugation solids), bag-
house dust and floor sweepings from the production of dithiocarbamate acids
and their salts. (This listing does not include K125 or K126).

* * * * * * *

LG 14 TP PSPPSR PRI 4 K178 1000 (454)
Residues from manufacturing and manufacturing-site storage of ferric chloride
from acids formed during the production of titanium dioxide using the chloride-
ilmenite process.

Indicates the statutory source as defined by 1, 2, 3, and 4, as described in the note preceding Table 302.4.

* * * * * m 4. Appendix A to § 302.4 is amended
by revising the following entries, as set
forth below:

APPENDIX A TO § 302.4.—SEQUENTIAL CAS REGISTRY NUMBER LIST OF CERCLA HAZARDOUS SUBSTANCES

CASRN Hazardous substance
57476 ....... Physostigmine.
Pyrrolo[2,3-blindol-5-0l, 1,2,3,3a,8,8a-hexahydro-1,3a,8-trimethyl-, methylcarbamate (ester), (3aS-cis)-.
57647 ....... Benzoic acid, 2-hydroxy-, compd. with (3aS-cis)-1,2,3,3a,8,8a-hexahydro-1,3a,8-trimethylpyrrolo[2,3-b]indol-5-yl methylcarbamate
ester (1:1).

Physostigmine salicylate.
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APPENDIX A TO § 302.4.—SEQUENTIAL CAS REGISTRY NUMBER LIST OF CERCLA HAZARDOUS SUBSTANCES—

Continued

CASRN

Hazardous substance

64006 .......

101279 ...

119380 .....

122429 ...

137304 .....

644644 .....

1129415 ...

*

1563388 ...

*

1646884 ...

*

2303175 ...

*

2631370 ...

5952261 ...

*

10605217

*

15339363
17702577
17804352
22781233
22961826

23135220

m-Cumenyl methylcarbamate.

3-Isopropylphenyl N-methylcarbamate.

Phenol, 3-(1-methylethyl)-, methyl carbamate.

Barban.

Carbamic acid, (3-chlorophenyl)-, 4-chloro-2-butynyl ester.

Carbamic acid, dimethyl-, 3-methyl-1-(1-methylethyl)-1H-pyrazol-5-yl ester.
Isolan.

Carbamic acid, phenyl-, 1-methylethyl ester.

Propham.
Zinc, bis(dimethylcarbamodithioato-S,S’)-.
Ziram.

Carbamic acid, dimethyl-,1-[(dimethyl-amino)carbonyl]-5-methyl-1H-pyrazol-3-yl ester.

Dimetilan.

* * *

Carbamic acid, methyl-, 3-methylphenyl ester.
Metolcarb.

* * *

7-Benzofuranol, 2,3-dihydro-2,2-dimethyl-.
Carbofuran phenol.

* * *

Aldicarb sulfone.
Propanal, 2-methyl-2-(methyl-sulfonyl)-, O-[(methylamino)carbonyl] oxime.

* * *

Carbamothioic acid, bis(1-methylethyl)-, S-(2,3,3-trichloro-2-propenyl) ester.

Triallate.

* * *

Phenol, 3-methyl-5-(1-methylethyl)-, methyl carbamate.
Promecarb.

* * *

Ethanol, 2,2’-oxybis-, dicarbamate.
Diethylene glycol, dicarbamate.

* * *

Carbamic acid, 1H-benzimidazol-2-yl, methyl ester.
Carbendazim.

* * *

Manganese, bis(dimethylcarbamodithioato-S,S’)-.
Manganese dimethyldithiocarbamate.

* * *

Formparanate.

Methanimidamide, N,N-dimethyl-N’-[2-methyl-4-[[(methylamino)carbonyl]oxy]phenyl]-.

Benomyl.

Carbamic acid, [1-[(butylamino)carbonyl]-1H-benzimidazol-2-yl]-, methyl ester.

* * *

Bendiocarb.

1,3-Benzodioxol-4-ol, 2,2-dimethyl-, methyl carbamate.
Bendiocarb phenol.

1,3-Benzodioxol-4-ol, 2,2-dimethyl-.

Ethanimidothioic acid, 2-(dimethylamino)-N-[[(methylamino)carbonyl]oxy]-2-oxo-, methyl ester.

Oxamyl.



47120 Federal Register/Vol. 71, No. 158/ Wednesday, August 16, 2006/Rules and Regulations

APPENDIX A TO §302.4.—SEQUENTIAL CAS REGISTRY NUMBER LIST OF CERCLA HAZARDOUS SUBSTANCES—
Continued

CASRN Hazardous substance

23422539 Methanimidamide, N,N-dimethyl-N’-[3-[[(methylamino)-carbonylJoxy]phenyl]-, monohydrochloride.
Formetanate hydrochloride.

23564058 Carbamic acid, [1,2-phenylenebis(iminocarbonothioyl)]bis-, dimethyl ester.
Thiophanate-methyl.

26419738 1,3-Dithiolane-2-carboxaldehyde, 2,4-dimethyl-, O-[(methylamino)-carbonyl]Joxime.
Tirpate.

30558431 Ethanimidothioic acid, 2-(dimethylamino)-N-hydroxy-2-oxo-, methyl ester.
A2213.

52888809 Carbamothioic acid, dipropyl-, S-(phenylmethyl) ester.
Prosulfocarb.

* * * * * * *

55285148 Carbamic acid, [(dibutylamino)-thio]jmethyl-, 2,3-dihydro-2,2-dimethyl-7-benzofuranyl ester.
Carbosulfan.

59669260 Ethanimidothioic acid, N,N’-[thiobis[(methylimino)carbonyloxy]lbis-, dimethyl ester.
Thiodicarb.
PART 355—EMERGENCY PLANNING Authority: 42 U.S.C. 11002, 11004, and “h” have been republished without
AND NOTIFICATION 11048. change):
m 6. Appendix A in part 355 is amended
m 5. The authority citation for part 355 by revising the following entries, to read
continues to read as follows: as set forth below (footnotes “*”” and

APPENDIX A TO PART 355.—THE LIST OF EXTREMELY HAZARDOUS SUBSTANCES AND THEIR THRESHOLD PLANNING
QUANTITIES
[Alphabetical order]

Reportable Threshold

CAS No. Chemical name Notes quantity* plannl?itg quan-
(pounds) Y

(pounds)

26419-73-8 .. Carbamic Acid, Methyl-, O-(((2,4-Dimethyl-1, 3-Dithiolan-2- ...........ccocee 100 100/10,000
yl)Methylene)Amino)-.

644-64—4 ...... DIMEHIAN ..ttt s ebeabeere et 1 500/10,000
23422-53-9 .. Formetanate HydroChlOride ...........cooeiiiiiiiiiiiiie e (h) 100 500/10,000
17702-57=7 .. FOIMPArANALE ......eeiiiiiiii ettt ettt e e et e e s bt e e st e e e sneeaaas eeeessseeesasseessaseeas 100 100/10,000
119-38-0 ...... Isopropylmethyl-pyrazolyl Dimethylcarbamate ............ccccoooiiriiis e 100 500
1129415 ... MELOICAID ...ttt ettt nte s ebesbeenenre e 1,000 100/10,000
23135-22-0 ..  OXAMY| oo e e e ae eenreeee e e e areas 100 100/10,000

64-00-6 ........ Phenol, 3-(1-Methylethyl)-, Methylcarbamate ..o e 10 500/10,000
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APPENDIX A TO PART 355.—THE LIST OF EXTREMELY HAZARDOUS SUBSTANCES AND THEIR THRESHOLD PLANNING
QUANTITIES—Continued
[Alphabetical order]

Reportable Threshold
CAS No. Chemical name Notes quantity™ plannlgtg quan-
(pounds) y
(pounds)
57-47-6 ........ Physostigmine ..........cccccocevviieenne 100 100/10,000
57-64-7 ........ Physostigmine, Salicylate (1:1) 100 100/10,000
2631-37-0 .... PrOMECAID .....cooeiiiiiiitirece e (™) 1,000 500/10,000
*Only the statutory or final RQ is shown. For more information, see 40 CFR Table 302.4.
Notes: hRevised TPQ based on new or re- m 7. Appendix B in part 355 is amended
* . " » » evaluated toxicity data. by revising the following entries, to read
* * * * % as set forth below (footnotes “*”” and
“h” have been republished without

change):

APPENDIX B TO PART 355.—THE LIST OF EXTREMELY HAZARDOUS SUBSTANCES AND THEIR THRESHOLD PLANNING
QUANTITIES
[CAS number order]

Reportable Tr};?ﬂi]r?ld

CAS No. Chemical name Notes quantity™ p ng

(pounds) quantity

(pounds)
57-47-6 ........ PhYSOSHGMING ... ee beeeee e 100 100/10,000
57-64—7 ........ Physostigming, Salicylate (1:1) ....ooiiiiiiie e reeree e 100 100/10,000
64-00-6 ........ Phenol, 3-(1-Methylethyl)-, Methylcarbamate ............c.ccocooiiiiiiiiii e 10 500/10,000
119-38-0 ...... Isopropylmethyl-pyrazolyl Dimethylcarbamate ...........ccccoooiiiiiis e 100 500
644-64—4 ...... DIMEHIAN ..ttt s ebeabeere et 1 500/10,000
1129415 ... MEIOICAID ... e s eeeeneere e nneaa 1,000 100/10,000
2631-37—0 ... PrOMECAID ....oiuiiiiiiiiiieii ettt st nesbe e () 1,000 500/10,000
17702577 .. FOIMMPAIANALE ....ccoiieiiiiieee et e e e et e e e e e s st e e e e e e s nsneeeeeeseannnneees teeeesssnsnseeeeessannns 100 100/10,000
23135-22-0 ..  OXAMY| ettt bbbttt et a ettt ae eesteenenreaeenrenneas 100 100/10,000
23422-53-9 .. Formetanate Hydrochloride ............ccooiiiiiiiiiiii e (M 100 500/10,000
26419-73-8 .. Carbamic Acid, Methyl-, O-(((2,4-Dimethyl-1, 3-Dithiolan-2- .............cceeuuee. 100 100/10,000

yl)Methylene)Amino)-.

* * * * * * *
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*Only the statutory or final RQ is shown.
For more information, see 40 CFR Table
302.4.

Notes:
* * * * *

hRevised TPQ based on new or re-
evaluated toxicity data.
* * * * *
[FR Doc. E6-13491 Filed 8—15-06; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 712
[EPA-HQ-OPPT-2005-0014; FRL-7764-9]
RIN 2070-AB08

Preliminary Assessment Information

Reporting; Addition of Certain
Chemicals

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule and Technical
corrections.

SUMMARY: This final rule, issued
pursuant to section 8(a) of the Toxic
Substances Control Act (TSCA), requires
certain manufacturers (including
importers) of certain High Production
Volume (HPV) Challenge Program
orphan (unsponsored) chemicals to
submit a one-time report on general
production/ importation volume, end
use, and exposure-related information to
EPA. The Interagency Testing
Committee (ITC), established under
section 4(e) of TSCA to recommend
chemicals and chemical mixtures to
EPA for priority testing consideration,
amends the TSCA Section 4(e) Priority
Testing List through periodic reports
submitted to EPA. The ITC recently
added certain HPV Challenge Program
orphan (unsponsored) chemicals to the
Priority Testing List in its 55t and 56t
ITC Reports, as amended by deletions to
this list made in its 560 and 58t ITC
Reports. Two tungsten oxide
compounds were added to the Priority
Testing List by the ITC in its 55t ITC
Report but were removed from the
Priority Testing List in the 58t ITC
Report. In addition, EPA is making
technical corrections to update the EPA
addresses to which submissions under
the Preliminary Assessment Information
Reporting (PAIR) rule must be mailed or
delivered. This update reflects the
completion of the Agency’s move to the
Federal Triangle complex in
Washington, DC.

DATES: This final rule is effective
September 15, 2006. However,

§§712.28 and 712.30(c), which contain
technical corrections, are effective
August 16, 2006.

For purposes of judicial review, this
rule shall be promulgated at 1 p.m.
eastern daylight/standard time on
August 30, 2006. (See 40 CFR 23.5)

PAIR Forms must be submitted to
EPA on or before November 14, 2006.

A request to withdraw a chemical
from this PAIR rule, pursuant to 40 CFR
712.30(c), must be received on or before
August 30, 2006. (See Unit IV. of the
SUPPLEMENTARY INFORMATION.]

ADDRESSES: Docket. EPA has established
a docket for this action under docket
identification (ID) number EPA-HQ-
OPPT-2005—-0014. All documents in the
docket are listed on the regulations.gov
web site. Although listed in the index,
some information is not publicly
available, e.g., Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically at http://
www.regulations.gov or in hard copy at
the OPPT Docket, EPA Docket Center
(EPA/DC), EPA West, Rm. B102, 1301
Constitution Ave., NW., Washington,
DC. The Public Reading Room is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPPT
Docket is (202) 566—0280.

Submissions. For submission of PAIR
Forms and withdrawal requests, each of
which must be identified by docket ID
number EPA-HQ-OPPT-2005-0014,
see Unit IIL.D. and the regulatory text of
this document.

FOR FURTHER INFORMATION CONTACT: For
general information contact: Colby
Lintner, Regulatory Coordinator,
Environmental Assistance Division
(7408M), Office of Pollution Prevention
and Toxics, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460-0001; telephone
number: (202) 554—1404; e-mail address:
TSCA-Hotline@epa.gov.

For technical information contact: Joe
Nash, Chemical Control Division
(7405M), Office of Pollution Prevention
and Toxics, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460—0001; telephone
number: (202) 564—8886; fax number:
(202) 564—4765; e-mail address:
ccd.citb@epa.gov.

SUPPLEMENTARY INFORMATION:

1. General Information
A. Does this Action Apply to Me?

You may be potentially affected by
this action if you manufacture (defined
by statute to include import) any of the
chemical substances that are listed in 40
CFR 712.30(e) of the regulatory text of
this document. Entities potentially
affected by this action may include, but
are not limited to:

¢ Chemical manufacturers (including
importers), (NAICS codes 325, 324110),
e.g., persons who manufacture (defined
by statute to include import) one or
more of the subject chemical substances.

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. The North
American Industrial Classification
System (NAICS) codes have been
provided to assist you and others in
determining whether this action might
apply to certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the technical person listed under FOR
FURTHER INFORMATION CONTACT.

B. How Do I Submit CBI Information?

Do not submit this information to EPA
through regulations.gov or e-mail.
Clearly mark the part or all of the
information that you claim to be CBI.
For CBI information in a disk or CD
ROM that you mail to EPA, mark the
outside of the disk or CD ROM as CBI
and then identify electronically within
the disk or CD ROM the specific
information that is claimed CBI. In
addition to one complete version of the
comment that includes information
claimed as CBI, a copy of the comment
that does not contain the information
claimed as CBI must be submitted for
inclusion in the public docket.
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

II. Background
A. What Action is the Agency Taking?

EPA is issuing a PAIR rule under
TSCA section 8(a) which requires
certain manufacturers (including
importers) of certain voluntary HPV
Challenge Program orphan
(unsponsored) chemicals (as defined by
the ITC in its 55th, 56th, and 58th ITC
Reports (Refs. 1, 2, and 3)) added to the
ITC’s TSCA section 4(e) Priority Testing
List to submit production and exposure
reports. The regulatory text of this
document lists certain voluntary HPV
Challenge Program orphan
(unsponsored) chemicals that are being
added to the PAIR rule. (For additional
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information about EPA’s voluntary HPV
Challenge Program, visit the Challenge
Program website at http://www.epa.gov/
chemrtk/volchall htm).

EPA is also making minor
amendments to update the EPA
addresses to which submissions under
the PAIR rule must be sent or delivered
(40 CFR 712.28 and 712.30).

B. What is the Agency’s Authority for
Taking this Action?

EPA promulgated the PAIR rule under
TSCA section 8(a) (15 U.S.C. 2607(a)),
and it is codified at 40 CFR part 712.
EPA uses this model TSCA section 8(a)
rule to quickly gather current
information on chemicals. This model
TSCA section 8(a) rule establishes
standard reporting requirements for
certain manufacturers (including
importers) of the chemicals listed in 40
CFR 712.30. These entities are required
to submit a one-time report on general
production/importation volume, end
use, and exposure-related information
using the PAIR Form entitled
Manufacturer’s Report-Preliminary
Assessment Information (EPA Form No.
7710-35). (See 40 CFR 712.28.)

This model TSCA section 8(a) rule
provides for the addition of TSCA
section 4(e) Priority Testing List
chemicals. Whenever EPA announces
the receipt of an ITC Report, EPA
amends, unless otherwise instructed by
the ITC, the model TSCA section 8(a)
information-gathering rule by adding
the recommended (or designated)
chemicals. The amendment adding
these chemicals to the PAIR rule is
effective 30 days after the date of
publication in the Federal Register.

C. Why is this Action Being Issued as a
Final Rule?

EPA is publishing this action as a
final rule without prior notice and an
opportunity for comment pursuant to
the procedures set forth in 40 CFR
712.30(c). EPA finds that there is “good
cause” under the Administrative
Procedure Act (APA) (5 U.S.C.
553(b)(3)(B)) to make these amendments
without prior notice and comment. EPA
believes notice and an opportunity for
comment on this action are
unnecessary. TSCA directs the ITC to
add chemicals to the Priority Testing
List for which EPA should give priority
consideration. EPA also lacks the
authority to remove a chemical from the
Priority Testing List once it has been
added by the ITC. As explained earlier
in this PAIR rule, pursuant to 40 CFR
712.30(c), once the ITC adds a chemical
to the Priority Testing List, EPA in turn
is obliged to add that chemical to the
list of chemicals subject to PAIR

reporting requirements, unless
requested not to do so by the ITC. EPA
promulgated this procedure in 1985
after having solicited public comment
on the need for and mechanics of this
procedure. (See the Federal Register of
August 28, 1985 (50 FR 34805)).
Because that rulemaking established the
procedure for adding ITC chemicals to
the PAIR rule, it is unnecessary to
request comment on the procedure in
this action. EPA believes this action
does not raise any relevant issues for
comment. EPA is not changing the PAIR
reporting requirements or the process
set forth in 40 CFR 712.30(c). Finally, 40
CFR 712.30(c) does provide EPA with
the discretion to withdraw a chemical
from the PAIR rule if a chemical
manufacturer submits to EPA
information showing good cause that a
chemical should be removed from the
PAIR rule.

III. Final Rule
A. What Chemicals are to be Added ?

In this PAIR rule, EPA is adding
certain voluntary HPV Challenge
Program orphan (unsponsored)
chemicals as requested by the ITC in its
55th, 56th, and 58th ITC Reports (Refs. 1,
2, and 3). These chemicals are listed in
40 CFR 712.30(e) of the regulatory text
of this document.

B. Who Must Report Under this PAIR
Rule?

Persons who manufactured (defined
by statute to include import) the
chemicals identified in 40 CFR
712.30(e) of the regulatory text of this
document during their latest complete
corporate fiscal year must submit a
PAIR Form for each site at which they
manufactured or imported a named
substance. Exemptions from this
reporting requirement are found at 40
CFR 712.25. A separate form must be
completed for each substance and
submitted to the Agency as specified in
40 CFR 712.28 no later than November
14, 2006. Persons who have previously
and voluntarily submitted a PAIR Form
to the ITC may be able to submit a copy
of the original report to EPA along with
an accompanying letter notifying EPA of
the respondent’s intent that the
submission be used in lieu of a current
data submission. Persons who have
previously and voluntarily submitted a
PAIR Form to EPA may be able to notify
EPA by letter of their desire to have this
voluntary submission accepted in lieu
of a current data submission. (See 40
CFR 712.30(a)(3)).

Details of the PAIR reporting
requirements, including the basis for
exemptions, are provided in 40 CFR part

712. Specifically, 40 CFR 712.28(d)
provides information on the availability
of the PAIR Form. Copies of the PAIR
Form are available from the general
information contact person listed under
FOR FURTHER INFORMATION CONTACT.
Copies of the PAIR Form are also
available electronically from the
Chemical Testing and Information
Branch Home Page at http://
www.epa.gov/opptintr/chemtest/

pairform.pdf.
C. Economic Analysis

The economic analysis for the
addition of certain voluntary HPV
Challenge Program orphan
(unsponsored) chemicals to the PAIR
rule is entitled Economic Analysis of the
Addition of Chemicals from the 55,
56, and 58 ITC Report to the TSCA
8(a) PAIR Rule (Ref. 4). EPA identified
174 manufacturers of the 243 voluntary
HPV Challenge Program orphan
(unsponsored) chemicals in its 2002
Chemical Update System, which
contains data reported under the
Inventory Update Rule (IUR). The IUR
required manufacturers (including
importers) of certain chemical
substances included in the TSCA
Chemical Substances Inventory to report
current data on the production volume,
plant site, and site-limited status of
these substances (as of the upcoming
2006 reporting cycle, information in
addition to these data elements will also
be reported). Since 1986, reporting
under the IUR has taken place at 4—year
intervals (reporting will occur in 5—year
intervals after 2006). The threshold for
reporting under the TUR (prior to the
upcoming 2006 reporting cycle, for
which the threshold will be 25,000 1bs)
has been 10,000 lbs and the threshold
for PAIR reporting is 1,100 lbs (500
kilograms (kg)). Because EPA’s existing
TUR data excludes any entities with
production or importation volumes in
the 1,100-10,000 lbs range, EPA’s
analysis may slightly underestimate the
costs of the present PAIR rule. The PAIR
rule exempts a firm from reporting if the
total annual sales from all sites owned
or controlled by the parent company are
below $30 million for the reporting
period and total production for the
reporting period is below 45,400 kg
(100,000 Ibs) of the chemical at the
plant.

EPA used the IUR data to estimate the
potential number of companies and sites
likely to submit PAIR reports and the
number of estimated reports, and to
develop appropriate assumptions
needed to estimate overall costs. Much
of the data reported under IUR is CBI,
and as a result it is not detailed in the
economic analysis (Ref. 3). EPA’s review
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of the 2002 TUR data for the 243
voluntary HPV Challenge Program
orphan (unsponsored) chemicals
identified 312 sites that filed 547 TUR
reports. Two of the sites meet the PAIR
rule’s exemption criteria and therefore
are not expected to have to submit PAIR
reports. An additional three sites that
manufacture (including import) two
voluntary HPV Challenge Program
orphan (unsponsored) chemicals are
expected to have one of their two
chemicals meet the exemption criteria
which further reduces the number of
PAIR reports expected. Therefore, the
total number of sites expected to
provide PAIR reports is 310, and an
estimated total of 541 reports is
expected. By researching corporate
affiliations for these 310 sites, EPA
estimates that 172 firms (i.e., ultimate
corporate entities (UCEs))
manufacturing (including importing) the
voluntary HPV Challenge Program
orphan (unsponsored) chemicals will
need to comply with the PAIR rule.

Therefore, EPA anticipates 541
reports from 310 sites for 172 firms to
be covered by this PAIR rule. Given the
assumptions in this unit, the costs and
burden associated with this PAIR rule
are estimated in the Economic Analysis
(Ref. 3) to be the following:

Industry Costs (dollars)

The estimated total cost to industry
under this PAIR reporting rule is
$643,730. The total industry cost
divided by sites yields an average per
site cost of $2,077 (i.e., $643,730/310
sites). Costs are expected to occur
within a time frame of a single year.
Therefore, costs have not been
annualized.

EPA Costs (dollars)

Personnel requirements are derived
from the 1989 PAIR Information
Collection Request (ICR) update, which
estimated that industry and public
assistance required 0.00072 full time
employees (FTEs) per report and data
processing/system support required
0.0018 FTEs per report. Data processing
costs for the 1996 PAIR ICR update were
estimated to be approximately $199.56
per report. Adjusting this number to
2003 dollars with the Gross Domestic
Product (GDP) implicit price deflator
(BEA 2005) yields an adjusted data
processing cost of $224.80 per report
(i.e., $199.56 x 1.1265). This analysis
estimates that a total of 541 reports will
be submitted. EPA estimates the Agency
costs to be $247,800.

D. Additional Amendments to Update
EPA Addresses

EPA is making minor amendments to
update the EPA addresses to which
submissions under the PAIR reporting

rule must be sent or delivered (40 CFR
712.28 and 712.30). This update to the
EPA addresses reflects the completion
of the Agency’s move to the Federal
Triangle complex in Washington, DC.
The addresses listed in the existing
regulation are no longer the correct or
complete Agency addresses to which
this material must be submitted. The
Agency finds that notice and comment
on these amendments is unnecessary.
The update is not substantive and does
not affect the information manufacturers
must report. The amendments merely
reflect a change in the Agency’s
location. The Agency therefore finds the
amendments to be minor in nature.

IV. Requesting a Chemical be
Withdrawn from the Rule

As specified in 40 CFR 712.30(c), EPA
may remove a chemical substance,
mixture, or category of chemical
substances from this PAIR rule for good
cause prior to September 15, 2006. Any
person who believes that the reporting
required by this PAIR rule is not
warranted for a chemical listed in this
PAIR rule, must submit to EPA detailed
reasons for that belief.

EPA has established a policy
regarding acceptance of new
commitments to sponsor chemicals
under the voluntary HPV Challenge
Program (Ref. 5). Under this policy, EPA
will accept new commitments to
sponsor chemicals under the voluntary
HPV Challenge Program for any of the
243 voluntary HPV Challenge Program
orphan (unsponsored) chemicals listed
in the regulatory text of this document
until August 30, 2006. In accordance
with the procedures described in 40
CFR 712.30(c), withdrawal requests
submitted by chemical manufacturers in
conjunction with these new
commitments must be received on or
before August 30, 2006. Voluntary HPV
Challenge Program orphan
(unsponsored) chemicals for which new
commitments are accepted based on
EPA’s policy will be removed from the
PAIR rule, and a Federal Register
document announcing these withdrawal
decisions will be published before the
effective date of this PAIR rule (i.e.,
September 15, 2006).

You must submit your request to EPA
on or before August 30, 2006 and in
accordance with the instructions
provided in 40 CFR 712.30(c), which are
briefly summarized here. In addition, to
ensure proper receipt, EPA recommends
that you identify docket ID number
EPA-HQ-OPPT-2005-0014 in the
subject line on the first page of your
submission. If the Administrator
withdraws a chemical substance,
mixture, or category of chemical

substances from the amendment, a
Federal Register document announcing
this decision will be published no later
than September 15, 2006.

V. Materials in the Docket

The official docket for this PAIR rule
has been established under docket ID
number EPA-HQ-OPPT-2005-0014.
The official public docket is available
for review as specified in ADDRESSES.
The following is a listing of the
documents referenced in this preamble
that have been placed in the official
docket for this PAIR rule:

1. ITC. 2005. Fifty-Fifth Report of the
TSCA Interagency Testing Committee to
the Administrator of the Environmental
Protection Agency; Receipt of Report
and Request for Comments. Federal
Register (70 FR 7364, February 11,
2005) (FRL-7692—-1). Available on-line
at: http://www.epa.gov/fedrgstr.

2. ITC. 2005. Fifty-Sixth Report of the
TSCA Interagency Testing Committee to
the Administrator of the Environmental
Protection Agency; Receipt of Report
and Request for Comments. Federal
Register (69 FR 61520, October 24,
2005) (FRL-7739-9). Available on-line
at: http://www.epa.gov/fedrgstr.

3. ITC. 2006. Fifty-Eigth Report of the
TSCA Interagency Testing Committee to
the Administrator of the Environmental
Protection Agency; Receipt of Report
and Request for Comments. Federal
Register (71 FR 39188, July 11, 2006)
(FRL—-8073-7). Available on-line at:
http://www.epa.gov/fedrgstr.

4. EPA. 2006. Economic Analysis of
the Addition of Chemicals from the 55,
56th, and 58th ITC Report to the TSCA
8(a) PAIR Rule. July 10, 2006.

5. EPA. 2006. Policy Regarding
Acceptance of New Commitments to the
High Production Volume (HPV)
Challenge Program. Available on-line at:
http://www.epa.gov/chemrtk/
hpvpolcy.htm. July 2006.

VI. Statutory and Executive Order
Reviews

A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted actions under
TSCA section 8(a) related to the PAIR
rule from the requirements of Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993).

B. Paperwork Reduction Act

The information collection
requirements contained in TSCA section
8(a) PAIR rules have already been
approved by OMB under the provisions
of the Paperwork Reduction Act (PRA),
44 U.S.C. 3501 et seq., and OMB control
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number 2070-0054 (EPA ICR No. 0586).
The collection activities in this final
rule are captured by the existing
approval and do not require additional
review and/or approval by OMB.

EPA estimates that the information
collection activities related to PAIR
reporting for all chemicals in this final
rule will result in a total industry
burden estimated to be 13,712 hours. An
estimated 310 sites are expected to
provide PAIR reports. Therefore, the
estimated burden per respondent is 44
hours (13,712 hours/310 sites). As
defined by the PRA and 5 CFR
1320.3(b), “burden” means the total
time, effort, or financial resources
expended by persons to generate,
maintain, retain, or disclose or provide
information to or for a Federal Agency.
This includes the time needed to:
Review instructions; develop, acquire,
install, and utilize technology and
systems for the purposes of collecting,
validating, and verifying information,
processing and maintaining
information, and disclosing and
providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements which have subsequently
changed; train personnel to be able to
respond to a collection of information;
search data sources; complete and
review the collection of information;
and transmit or otherwise disclose the
information.

Under the PRA, an agency may not
conduct or sponsor, and a person is not
required to respond to, an information
collection request unless it displays a
currently valid OMB control number.
The OMB control numbers for EPA’s
regulations are listed in 40 CFR part 9
and included on the related collection
instrument. This listing of the OMB
control numbers and their subsequent
codification in the CFR satisfies the
display requirements of PRA and OMB’s
implementing regulations at 5 CFR part
1320.

C. Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act (RFA), 5
U.S.C. 601 et seq., the Agency hereby
certifies that this final rule will not have
a significant adverse economic impact
on a substantial number of small
entities. The factual basis for the
Agency’s determination is presented in
the small entity impact analysis
prepared as part of the economic
analysis for this rule (Ref. 4), and is
briefly summarized here.

Section 601(3) of RFA establishes as
the default definition of ‘“small
business” the definition used in section
3 of the Small Business Act (SBA), 15

U.S.C. 632, under which the SBA
establishes small business size
standards for each industry sector (13
CFR 121.201). For this final rule, EPA
has analyzed the potential small
business impacts using the size
standards established under the default
definition. The SBA size standards,
which are primarily intended to
determine whether a business entity is
eligible for government programs and
preferences reserved for small
businesses (13 CFR 121.101), “seek to
ensure that a concern that meets a
specific size standard is not dominant in
its field of operation” (13 CFR
121.102(b)). (See section 632(a)(1) of
SBA.) The SBA size standards are
generally based upon the number of
employees or level of sales that an entity
in a certain industrial sector may have.
Entities are classified into industrial
sectors based upon their NAICS code.

EPA determined that the 172 UCEs
subject to this PAIR rule fall into 77
unique NAICS codes. EPA confirmed
through its analysis that 26 of the 172
affected firms are small businesses. In
addition, there are another four firms for
which sales and/or employment data are
not available to make this
determination.

To determine whether compliance
costs for the small business sector may
differ, EPA analyzed the data specific to
these UCEs. Based on reporting to the
IUR, EPA estimates that 27 small
businesses will submit 34 reports for 29
sites. The average number of reports per
company is 1.3, although, at least one of
the companies is expected to submit at
least three PAIR reports. EPA estimates
the total cost for a small business with
three sites as $4,023. However, nearly
90 percent of the small businesses will
have only one report to submit. For
these companies, the cost is
approximately $1,500 per company
assuming they undertake CBI
substantiation and trademark
notification.

EPA compared the cost of compliance
for a small business to its sales and
found that no companies would
experience an impact of greater than 1%
of its sales. In the case of a small
business that submits three reports, EPA
estimates that the firm would have to
generate less than $402,300 in annual
sales to experience a 1% impact. For
those small businesses where EPA has
available data (25 of the 27), the average
sales data for a small business is greater
than $258 million and the minimum
annual sales was over $3.7 million.
Therefore, EPA concludes that the
impact of the rule on these small
businesses will be minimal.

For the six companies where sales
data were not available, EPA
determined that each has only one site,
with all but one site producing a single
reportable chemical. Therefore, the
average cost for those companies is
approximately $1,500. Given that the
lowest sales revenue for small
businesses where sales could be
identified was $3.7 million, the average
cost to those companies is expected to
be well below 1% of the sales of the
company. Therefore, EPA does not
believe it is likely that the cost of the
rule to these businesses will be
significant.

D. Unfunded Mandates Reform Act

Pursuant to Title II of the Unfunded
Mandates Reform Act of 1995 (UMRA),
Public Law 104—4, EPA has determined
that this rule does not contain a Federal
mandate that may result in expenditures
of $100 million or more for State, local,
and tribal governments, in the aggregate,
or the private sector in any 1 year. In
addition, EPA has determined that this
rule will not significantly or uniquely
affect small governments. Accordingly,
the rule is not subject to the
requirements of UMRA sections 202,
203, 204, or 205.

E. Executive Order 13132 and 13175

Based on EPA’s experience with past
TSCA section 8(a) rules, State, local,
and tribal governments have not been
impacted by these rules, and EPA does
not have any reasons to believe that any
State, local, or tribal government will be
impacted by this rule. As a result, these
rules are not subject to the requirements
in Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) or Executive Order 13175, entitled
Consultation and Coordination with
Indian Tribal Governments (65 FR
67249, November 6, 2000).

F. Executive Order 13045

Executive Order 13045, entitled
Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23,1997), does
not apply to this rule, because it is not
“economically significant”” as defined
under Executive Order 12866, and does
not concern an environmental health or
safety risk that may have a
disproportionate effect on children. This
rule requires the one-time reporting on
general production/importation volume,
end use, and exposure-related
information to EPA by certain
manufacturers (including importers) of
certain chemicals requested by the ITC
to be added to the PAIR rule in its 55th,
56th, and 58th ITC Reports (Ref. 1, 2, and
3).
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G. Executive Order 13211

This rule is not subject to Executive
Order 13211, entitled Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001), because this action is not
expected to affect energy supply,
distribution, or use.

H. National Technology Transfer and
Advancement Act

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Section 12(d)
of NTTAA directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
EPA to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

I. Executive Order 12898

This action does not involve special
considerations of environmental justice-
related issues pursuant to Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 712

Environmental protection, Chemicals,
Hazardous substances, Health and
safety, Reporting and recordkeeping
requirements.

Dated: August 3, 2006.
Charles M. Auer,
Director, Office of Pollution Prevention and
Toxics.
m Therefore, 40 CFR chapter I is
amended as follows:

PART 712—[AMENDED]

m 1. The authority citation for part 712
continues to read as follows:

Authority: 15 U.S.C. 2607(a).
m 2. By revising paragraph (c) of
§712.28 to read as follows:

§712.28 Form and instructions.

(c) You must submit forms by one of
the following methods:

(1) Mail, preferably certified, to the
Document Control Office (DCO)
(7407M), Office of Pollution Prevention

and Toxics (OPPT), Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001, ATTN: 8(a) PAIR Reporting.

(2) Hand delivery to OPPT Document
Control Office (DCO), EPA East, Rm.
6428, 120