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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

NUCLEAR WASTE TECHNICAL
REVIEW BOARD

10 CFR Part 1304

Implementation of Privacy Act of 1974

AGENCY: U.S. Nuclear Waste Technical
Review Board.
ACTION: Final rule.

SUMMARY: This document institutes the
U.S. Nuclear Waste Technical Review
Board’s (Board) final rule implementing
a set of procedural regulations under the
Privacy Act of 1974, Public Law 93-579,
5 U.S.C. 552a. These regulations have
been written to conform to the statutory
provisions of the Act. They are intended
to expedite the processing of Privacy
Act requests received by the Board and
to ensure the proper dissemination of
information to the public.

DATES: Effective February 28, 2007.

FOR FURTHER INFORMATION CONTACT:
Victoria Reich, 703—-235-4473
SUPPLEMENTARY INFORMATION: The
proposed rule was published in the
November 22, 2006 Federal Register for
a public comment period to end on
January 22, 2007. Copies of the
proposed rule also were posted on the
Board’s Web site and on the Federal
Rulemaking Portal. This rule sets forth
the procedures to be used by members
of the public when requesting records
from the Board under the Privacy Act of
1974. It also establishes time frames for
responses from the Board, a fee
schedule for copying records, and
charges for obtaining information, when
applicable. No comments were received
on the proposed rule.

Executive order 12866

The proposed regulation does not
meet the criteria for a significant
regulatory action under Executive order
12866. Therefore, review by the Office
of Management and Budget is not
required.

Regulatory Flexibility Act

The proposed rule adds Privacy Act
regulations to 10 CFR part 1304 and will
not have a significant economic impact
on a substantial number of small
entities.

Paperwork Reduction Act
The rule is exempt from the

requirements of the Paperwork
Reduction Act.

List of Subjects in 10 CFR Part 1304

Administrative practice and
procedure, Privacy, Reporting and
recordkeeping requirements.

m Therefore, the Board adds part 1304 to
Chapter XIII, Title 10 of the Code of
Federal Regulations to read as follows:

PART 1304—PRIVACY ACT OF 1974

Sec.
1304.101
1304.102

Purpose and scope.

Definitions.

1304.103 Privacy Act inquiries.

1304.104 Privacy Act records maintained
by the Board.

1304.105 Requests for access to records.

1304.106 Processing of requests.

1304.107 Fees.

1304.108 Appealing denials of access.

1304.109 Requests for correction of records.

1304.110 Disclosure of records to third
parties.

1304.111 Maintaining records of
disclosures.

1304.112 Notification of systems of Privacy
Act records.

1304.113 Privacy Act training.

1304.114 Responsibility for maintaining
adequate safeguards.

1304.115 Systems of records covered by
exemptions.

1304.116 Mailing lists.

Authority: 5 U.S.C. 552a(f).

Source: 56 FR 47144, Sept. 18, 1991,
unless otherwise noted.

§1304.101 Purpose and Scope.

This part sets forth the policies and
procedures of the U.S. Nuclear Waste
Technical Review Board (Board)
regarding access to systems of records
maintained by the Board under the
Privacy Act of 1974, Public Law 93-579,
5 U.S.C. 552a. The provisions in the Act
shall take precedence over any part of
the Board’s regulations in conflict with
the Act. These regulations establish
procedures by which an individual may
exercise the rights granted by the
Privacy Act to determine whether a
Board system contains a record

pertaining to him or her; to gain access
to such records; and to request
correction or amendment of such
records. These regulations also set
identification requirements and
prescribe fees to be charged for copying
records.

§1304.102 Definitions.

The terms used in these regulations
are defined in the Privacy Act of 1974,
5 U.S.C. 552a. In addition, as used in
this part:

(a) Agency means any executive
department, military department,
government corporation, or other
establishment in this executive branch
of the Federal Government, including
the Executive Office of the President or
any independent regulatory agency;

(b) Individual means any citizen of
the United States or an alien lawfully
admitted for permanent residence;

(c) Maintain means to collect, use,
store, or disseminate records as well as
any combination of these recordkeeping
functions. The term also includes
exercise of control over, and therefore
responsibility and accountability for,
systems of records;

(d) Record means any item, collection,
or grouping of information about an
individual that is maintained by the
Board and contains the individual’s
name or other identifying information,
such as a number or symbol assigned to
the individual or his or her fingerprint,
voice print, or photograph. The term
includes, but is not limited to,
information regarding an individual’s
education, financial transactions,
medical history, and criminal or
employment history;

(e) System of records means a group
of records under the control of the
Board from which information is
retrievable by use of the name of the
individual or by some number, symbol,
or other identifying particular assigned
to the individual;

(f) Routine use means, with respect to
the disclosure of a record, the use of a
record for a purpose that is compatible
with the purpose for which it was
collected;

(g) Designated Privacy Act Officer
means the person named by the board
to administer the Board’s activities in
regard to the regulations in this part.
The Privacy Act Officer also shall be the
following:
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(1) The Board officer having custody
of, or responsibility for, agency records
in the possession of the Board.

(2) The Board officer having
responsibility for authorizing or denying
production of records from requests
filed under the Privacy Act.

(h) Executive Director means the chief
operating officer of the Board;

(i) Member means an individual
appointed to serve on the Board by the
President of the United States;

(j) Days means standard working days,
excluding weekends and federal
holidays; and

(k) Act refers to the Privacy Act of
1974.

§1304.103 Privacy Act inquiries.

(a) Requests regarding the contents of
record systems. Any person wanting to
know whether the Board’s systems of
records contains a record pertaining to
him or her may file a request in person
or in writing, via the internet, or by
telephone.

(b) Requests in persons may be
submitted at the Board’s headquarters
located at 2300 Clarendon Blvd., Suite
1300; Arlington, VA. Requests should be
marked “Privacy Act Request” on each
page of the request and on the front of
the envelope and directed to the Privacy
Act Officer.

(c) Requests in writing may be sent to:
Privacy Act Officer, U.S. Nuclear Waste
Technical Review Board, 2300
Clarendon Blvd., Suite 1300, Arlington,
VA 22201. “Privacy Act Request”
should be written on the envelope and
each page of the request.

(d) Requests via the internet may be
made on the Board’s Web site at
www.nwirb.gov, using the “Contact
NWTRB” icon on the bottom of the
Home page. The words “Privacy Act”
should appear on the subject line.

(e) Telephone requests may be made
by calling the Board’s Privacy Act
Officer at 703—-235-4473.

§1304.104 Privacy Act records maintained
by the Board.

(a) The Board shall maintain only
such information about an individual as
is relevant and necessary to accomplish
a purpose of the agency required by
statute or by Executive Order of the
President. In addition, the Board shall
maintain all records that are used in
making determinations about any
individual with such accuracy,
relevance, timeliness, and completeness
as is reasonably necessary to ensure
fairness to that individual in the making
of any determination about him or her.
However, the Board shall not be
required to update retired records.

(b) The Board shall not maintain any
record about any individual with

respect to or describing how such
individual exercises rights guaranteed
by the First Amendment of the
Constitution of the United States, unless
expressly authorized by statute or by the
subject individual, or unless pertinent
to and within the scope of an authorized
law enforcement activity.

§1304.105 Requests for access to
records.

(a) All requests for records should
include the following information:

(1) Full name, address, and telephone
number of requester.

(2) The system of records containing
the desired information.

(3) Any other information that the
requester believes would help locate the
record.

(b) Requests in writing. A person may
request access to his or her own records
in writing by addressing a letter to:
Privacy Act Officer; U.S. Nuclear Waste
Technical Review Board; 2300
Clarendon Blvd., Suite 1300; Arlington,
VA 22201.

(c) Requests via the internet. Internet
requests should be transmitted through
the Board’s Web site at www.nwtrb.gov,
using the “Contact NWTRB” icon on the
bottom of the main page. The words
“Privacy Act” should appear on the
subject line.

(d) Requests in person. Any person
may examine and request copies of his
or her own records on the Board’s
premises. The requester should contact
the Board’s offices at least one week
before the desired appointment date.
This request may be made to the Privacy
Act Officer in writing, via the Internet,
or by calling 703-235-4473.

(e) Before viewing the records, proof
of identification, must be provided. The
identification should be a valid copy of
one of the following:

A government ID,

A driver’s license,

A passport, or

Other current identification that
contains both an address and a picture
of the requester.

§1304.106 Processing of requests.

Upon receipt of a request for
information, the Privacy Act Officer will
ascertain:

Whether the records identified by the
requester exist, and

Whether they are subject to any
exemption under § 1304.115. If the
records exist and are not subject to
exemption, the Privacy Officer will
provide the information.

(a) Requests in writing, including
those sent by e-mail, via the Web site,
or by Fax. Within five working days of

receiving the requests the Privacy Act
Officer will acknowledge its receipt and
will advise the requester of any
additional information that may be
needed. Within 15 working days of
receiving the request, the Privacy Act
Officer will send the requested
information or will explain to the
requester why additional time is needed
for a response.

(b) Requests in person or by
telephone. Within 15 days of the initial
request, the Privacy Act Officer will
contact the requestor and arrange an
appointment at a mutually agreeable
time when the records can be examined.
The requester may be accompanied by
one person. The requestor should
inform the Privacy Act Officer that a
second individual will be present and
must sign a statement authorizing
disclosure of the records to that person.
The statement will be kept with the
requester’s records. At the appointment,
the requester will be asked to present
identification as stated in § 1304.105.

(c) Excluded information. If a request
is received for information compiled in
reasonable anticipation of litigation, the
Privacy Officer will inform the requester
that the information is not subject to
release under the Privacy Act (see 5
U.S.C. 552a(d)(5)).

§1304.107 Fees.

A fee will not be charged for
searching, reviewing, or making
corrections to records.

A fee for copying will be assessed at
the same rate established for Freedom of
Information Act requests. Duplication
fees for paper copies of a record will be
10 cents per page for black and white
and 20 cents per page for color. For all
other forms of duplication, the Board
will charge the direct costs of producing
the copy. However, the first 100 pages
of black-and-white copying or its
equivalent will be free of charge.

§1304.108 Appealing denials of access.

If access to records is denied by the
Privacy Act Officer, the requester may
file an appeal in writing. The appeal
should be directed to Executive
Director; U.S. Technical Review Board;
2300 Clarendon Blvd., Suite 1300;
Arlington, VA 22201. The appeal letter
must:

Specify the denied records that are
still sought; and

State why denial by the Privacy Act
Officer is erroneous.

The Executive Director or his or her
designee will respond to such appeals
within 20 working days of the receipt of
the appeal letter in the Board offices.
The appeal determination will explain
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the basis of the decision to deny or grant
the appeal.

§1304.109 Requests for correction of
records.

(a) Correction requests. Any person is
entitled to request correction of his or
her record(s) covered under the Act. The
request must be made in writing and
should be addressed to Privacy Act
Officer; U.S. Nuclear Waste Technical
Review Board; 2300 Clarendon Blvd.,
Suite 1300; Arlington, VA 22201. The
letter should clearly identify the
corrections desired. In most
circumstances, an edited copy of the
record will be acceptable for this
purpose.

(b) Initial response. Receipt of a
correction request will be acknowledged
by the Privacy Act Officer in writing
within 5 working days. The Privacy Act
Officer will endeavor to provide a letter
to the requester within 20 working days
stating whether the request for
correction has been granted or denied.
If the Privacy Act Officer denies any
part of the correction request, the
reasons for the denial will be provided
to the requester.

§1304.110 Disclosure of records to third
parties.

(a) The Board will not disclose any
record that is contained in a system of
records to any person or agency, except
with a written request by or with the
prior written consent of the individual
whose record is requested, unless
disclosure of the record is:

(1) Required by an employee or agent
of the Board in the performance of his/
her official duties.

(2) Required under the provisions of
the Freedom of Information Act (5
U.S.C. 552). Records required to be
made available by the Freedom of
Information Act will be released in
response to a request in accordance with
the Board’s regulations published at 10
CFR part 1303.

(3) For a routine use as published in
the annual notice in the Federal
Register.

(4) To the Census Bureau for planning
or carrying out a census, survey, or
related activities pursuant to the
provisions of Title 13 of the United
States Code.

(5) To a recipient who has provided
the Board with adequate advance
written assurance that the record will be
used solely as a statistical research or
reporting record and that the record is
to be transferred in a form that is not
individually identifiable.

(6) To the National Archives and
Records Administration as a record that
has sufficient historical or other value to

warrant its continued preservation by
the United States government, or for
evaluation by the Archivist of the
United States, or his or her designee, to
determine whether the record has such
value.

(7) To another agency or to an
instrumentality of any governmental
jurisdiction within or under the control
of the United States for a civil or
criminal law enforcement activity, if the
activity is authorized by law, and if the
head of the agency or instrumentality
has made a written request to the Board
for such records specifying the
particular part desired and the law
enforcement activity for which the
record is sought. The Board also may
disclose such a record to a law
enforcement agency on its own
initiative in situations in which
criminal conduct is suspected, provided
that such disclosure has been
established as a routine use, or in
situations in which the misconduct is
directly related to the purpose for which
the record is maintained.

(8) To a person pursuant to a showing
of compelling circumstances affecting
the health or safety of an individual if,
upon such disclosure, notification is
transmitted to the last known address of
such individual.

(9) To either House of Congress, or, to
the extent of matters within its
jurisdiction, any committee or
subcommittee thereof, any joint
committee of Congress, or subcommittee
of any such joint committee.

(10) To the Comptroller General, or
any of his or her authorized
representatives, in the course of the
performance of official duties of the
Government Accountability Office.

(11) Pursuant to an order of a court of
competent jurisdiction. In the event that
any record is disclosed under such
compulsory legal process, the Board
shall make reasonable efforts to notify
the subject individual after the process
becomes a matter of public record.

(12) To a consumer reporting agency
in accordance with 31 U.S.C. 3711(e).

(b) Before disseminating any record
about any individual to any person
other than a Board employee, the Board
shall make reasonable efforts to ensure
that the records are, or at the time they
were collected were, accurate, complete,
timely, and relevant. This paragraph (b)
does not apply to disseminations made
pursuant to the provisions of the
Freedom of Information Act (5 U.S.C.
552) and paragraph (a)(2) of this section.

§1304.111
disclosures.

(a) The Board shall maintain a log
containing the date, nature, and purpose

Maintaining records of

of each disclosure of a record to any
person or agency. Such accounting also
shall contain the name and address of
the person or agency to whom or to
which each disclosure was made. This
log will not include disclosures made to
Board employees or agents in the course
of their official duties or pursuant to the
provisions of the Freedom of
Information Act (5 U.S.C. 552).

(b) The Board shall retain the
accounting of each disclosure for at least
five years after the accounting is made
or for the life of the record that was
disclosed, whichever is longer.

(c) The Board shall make the
accounting of disclosures of a record
pertaining to an individual available to
that individual at his or her request.
Such a request should be made in
accordance with the procedures set
forth in § 1304.105. This paragraph (c)
does not apply to disclosures made for
law enforcement purposes under 5
U.S.C. 552a(b)(7) and § 1304.110(a)(7).

§1304.112 Notification of systems of
Privacy Act records.

(a) Public notice. On November 22,
1996, the Board published a notice of its
systems of records in the Federal
Register (Vol. 61, Number 227, pages
59472-69473). It is updating and
republishing the notice in this issue of
the Federal Register. The Board
periodically reviews its systems of
records and will publish information
about any significant additions or
changes to those systems. Information
about systems of records maintained by
other agencies that are in the temporary
custody of the Board will not be
published. In addition, the Office of the
Federal Register biennially compiles
and publishes all systems of records
maintained by all federal agencies,
including the Board.

(b) At least 30 days before publishing
additions or changes to the Board’s
systems of records, the Board will
publish a notice of intent to amend,
providing the public with an
opportunity to comment on the
proposed amendments to its systems of
records.

§1304.113 Privacy Act training.

(a) The Board shall ensure that all
persons involved in the design,
development, operation, or maintenance
of any Board systems are informed of all
requirements necessary to protect the
privacy of individuals. The Board shall
ensure that all employees having access
to records receive adequate training in
their protection and that records have
adequate and proper storage with
sufficient security to ensure their
privacy.
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(b) All employees shall be informed of
the civil remedies provided under 5
U.S.C. 552a(g)(1) and other implications
of the Privacy Act and of the fact that
the Board may be subject to civil
remedies for failure to comply with the
provisions of the Privacy Act and the
regulations in this part.

§1304.114 Responsibility for maintaining
adequate safeguards.

The Board has the responsibility for
maintaining adequate technical,
physical, and security safeguards to
prevent unauthorized disclosure or
destruction of manual and automatic
record systems. These security
safeguards shall apply to all systems in
which identified personal data are
processed or maintained, including all
reports and output from such systems
that contain identifiable personal
information. Such safeguards must be
sufficient to prevent negligent,
accidental, or unintentional disclosure,
modification, or destruction of any
personal records or data; must
minimize; to the extent practicable, the
risk that skilled technicians or
knowledgeable persons could
improperly obtain access to modify or
destroy such records or data; and shall
further ensure against such casual entry
by unskilled persons without official
reasons for access to such records or
data.

(a) Manual systems. (1) Records
contained in a system of records as
defined in this part may be used, held,
or stored only where facilities are
adequate to prevent unauthorized access
by persons within or outside the Board.

(2) Access to and use of a system of
records shall be permitted only to
persons whose duties require such
access to the information for routine
uses or for such other uses as may be
provided in this part.

(3) Other than for access by
employees or agents of the Board, access
to records within a system of records
shall be permitted only to the individual
to whom the record pertains or upon his
or her written request.

(4) The Board shall ensure that all
persons whose duties require access to
and use of records contained in a system
of records are adequately trained to
protect the security and privacy of such
records.

(5) The disposal and destruction of
identifiable personal data records shall
be done by shredding and in accordance
with rules promulgated by the Archivist
of the United States.

(b) Automated systems. (1)
Identifiable personal information may
be processed, stored, or maintained by
automated data systems only where

facilities or conditions are adequate to
prevent unauthorized access to such
systems in any form.

(2) Access to and use of identifiable
personal data associated with automated
data systems shall be limited to those
persons whose duties require such
access. Proper control of personal data
in any form associated with automated
data systems shall be maintained at all
times, including maintenance of
accountability records showing
disposition of input and output
documents.

(3) All persons whose duties require
access to processing and maintenance of
identifiable personal data and
automated systems shall be adequately
trained in the security and privacy of
personal data.

(4) The disposal and disposition of
identifiable personal data and
automated systems shall be done by
shredding, burning, or, in the case of
electronic records, by degaussing or by
overwriting with the appropriate
security software, in accordance with
regulations of the Archivist of the
United States or other appropriate
authority.

§1304.115 Systems of records covered by
exemptions.

The Board currently has no exempt
systems of records.

§1304.116 Mailing lists.

The Board shall not sell or rent an
individual’s name and/or address unless
such action is specifically authorized by
law. This section shall not be construed
to require the withholding of names and
addresses otherwise permitted to be
made public.

Dated: February 23, 2007.
William D. Barnard,

Executive Director, U.S. Nuclear Waste
Technical Review Board.

[FR Doc. 07886 Filed 2—27-07; 8:45 am)]
BILLING CODE 6820-ANM-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25
[Docket No. NM355; Notice No. 25—-346—-SC]

Special Conditions: Dassault Aviation
Model Falcon 7X Airplane; Interaction
of Systems and Structures, Limit Pilot
Forces, and High Intensity Radiated
Fields (HIRF) Protection

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions.

SUMMARY: These special conditions are
issued for the Dassault Aviation Model
Falcon 7X airplane. This airplane will
have novel or unusual design features
when compared to the state of
technology envisioned in the
airworthiness standards for transport
category airplanes. These design
features include interaction of systems
and structures, limit pilot forces, and
electrical and electronic flight control
systems. The applicable airworthiness
regulations do not contain adequate or
appropriate safety standards for these
design features. These special
conditions contain the additional safety
standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the existing airworthiness standards.

EFFECTIVE DATE: March 30, 2007.

FOR FURTHER INFORMATION CONTACT:
Thomas Rodriguez, FAA, International
Branch, ANM-116, Transport Airplane
Directorate, Aircraft Certification
Service, 1601 Lind Avenue SW.,
Renton, Washington, 98057-3356;
telephone (425) 227-1137; facsimile
(425) 227-1149.

SUPPLEMENTARY INFORMATION:
Background

On June 4, 2002, Dassault Aviation, 9
rond Point des Champs Elysées, 75008,
Paris, France, applied for a type
certificate for its new Model Falcon 7X
airplane. The Model Falcon 7X is a 19
passenger transport category airplane,
powered by three aft mounted Pratt &
Whitney PW307A high bypass ratio
turbofan engines. The airplane is
operated using a fly-by-wire (FBW)
primary flight control system. This will
be the first application of a FBW
primary flight control system in an
airplane primarily intended for private/
corporate use.

The Dassault Aviation Model Falcon
7X design incorporates equipment that
was not envisioned when part 25 was
created. This equipment affects the
interaction of systems and structures,
limit pilot forces, and high intensity
radiated fields (HIRF) protection.
Therefore, special conditions are
required to provide the level of safety
equivalent to that established by the
regulations.

Type Certification Basis

Under the provisions of 14 CFR 21.17,
Dassault Aviation must show that the
Model Falcon 7X airplane meets the
applicable provisions of part 25, as
amended by Amendments 25—1 through
25-108.

If the Administrator finds that the
applicable airworthiness regulations
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(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Model Falcon 7X because of a
novel or unusual design feature, special
conditions are prescribed under the
provisions of § 21.16.

In addition to the applicable
airworthiness regulations and special
conditions, the Model Falcon 7X must
comply with the fuel vent and exhaust
emission requirements of 14 CFR part
34 and the noise certification
requirements of 14 CFR part 36.

The FAA issues special conditions, as
defined in § 11.19, are issued under
§ 11.38, and they become part of the
type certification basis under
§21.17(a)(2).

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same or similar novel
or unusual design feature, the special
conditions would also apply to the other
model under §21.101.

Novel or Unusual Design Features

The Model Falcon 7X airplane will
incorporate the following novel or
unusual design features: interaction of
systems and structures, limit pilot
forces, and electrical and electronic
flight control systems. These special
conditions address equipment which
may affect the airplane’s structural
performance, either directly or as a
result of failure or malfunction; pilot
limit forces; and electrical and
electronic systems which perform
critical functions that may be vulnerable
to HIRF.

These special conditions are identical
or nearly identical to those previously
required for type certification of other
Dassault airplane models. In general, the
special conditions were derived initially
from standardized requirements
developed by the Aviation Rulemaking
Advisory Committee (ARAC),
comprised of representatives of the
FAA, Europe’s Joint Aviation
Authorities (now replaced by the
European Aviation Safety Agency), and
industry.

Additional special conditions will be
issued for other novel or unusual design
features of the Dassault Model Falcon
7X airplane. These additional proposed
special conditions will pertain to the
following topics:

Dive Speed Definition With Speed
Protection System, Sudden Engine
Stoppage,

High Incidence Protection Function,

Side Stick Controllers,

Lateral-Directional and Longitudinal
Stability and Low Energy Awareness,

Flight Envelope Protection: General
Limiting Requirements,

Flight Envelope Protection: Normal
Load Factor (g) Limiting,

Flight Envelope Protection: Pitch, Roll
and High Speed Limiting Functions,

Flight Control Surface Position
Awareness,

Flight Characteristics Compliance via
Handling Qualities Rating Method,
and

Operation Without Normal Electrical
Power.

Final special conditions have been
issued for the Model Falcon 7X
pertaining to Pilot Compartment View—
Hydrophobic Coatings in Lieu of
Windshield Wipers January 10, 2007 (72
FR 1135).

Discussion of Comments

Notice of proposed special conditions
no. 26—06—10-SC for Dassault Aviation
Model Falcon 7X airplanes was
published in the Federal Register on
October 18, 2006 (FR 71 61427). No
comments were received, and the
special conditions are adopted as
proposed.

Discussion

Because of these rapid improvements
in airplane technology, the applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for these design features. Therefore, in
addition to the requirements of part 25,
subparts C and D, the following three
special conditions apply.

Special Condition No. 1. Interaction of
Systems and Structures

The Dassault Model Falcon 7X is
equipped with systems that may affect
the airplane’s structural performance
either directly or as a result of failure or
malfunction. The effects of these
systems on structural performance must
be considered in the certification
analysis. This analysis must include
consideration of normal operation and
of failure conditions with required
structural strength levels related to the
probability of occurrence.

Previously, special conditions have
been specified to require consideration
of the effects of systems on structures.
The special condition for the Model
Falcon 7X is nearly identical to that
issued for other fly-by-wire airplanes.

Special Condition No. 2. Limit Pilot
Forces

Like some other certificated transport
category airplane models, the Dassault
Model Falcon 7X airplane is equipped
with a side stick controller instead of a
conventional wheel or control stick.
This kind of controller is designed to be

operated using only one hand. The
requirement of § 25.397(c), which
defines limit pilot forces and torques for
conventional wheel or stick controls, is
not appropriate for a side stick
controller. Therefore, a special
condition is necessary to specify the
appropriate loading conditions for this
kind of controller.

Special Condition No. 3. High Intensity
Radiated Fields (HIRF) Protection

The Dassault Model Falcon X will
utilize electrical and electronic systems
which perform critical functions. These
systems may be vulnerable to HIRF
external to the airplane. There is no
specific regulation that addresses
requirements for protection of electrical
and electronic systems from HIRF. With
the trend toward increased power levels
from ground-based transmitters and the
advent of space and satellite
communications, coupled with
electronic command and control of the
airplane, the immunity of critical
avionics/electronics and electrical
systems to HIRF must be established.

To ensure that a level of safety is
achieved that is equivalent to that
intended by the regulations
incorporated by reference, a special
condition is needed for the Dassault
Model Falcon 7X airplane. This special
condition requires that avionics/
electronics and electrical systems that
perform critical functions be designed
and installed to preclude component
damage and interruption.

It is not possible to precisely define
the HIRF to which the airplane will be
exposed in service. There is also
uncertainty concerning the effectiveness
of airframe shielding for HIRF.
Furthermore, coupling of
electromagnetic energy to cockpit-
installed equipment through the cockpit
window apertures is undefined. Based
on surveys and analysis of existing HIRF
emitters, adequate protection from HIRF
exists when there is compliance with
either paragraph 1 OR 2 below:

1. A minimum threat of 100 volts rms
(root-mean-square) per meter electric
field strength from 10 KHz to 18 GHz.

a. The threat must be applied to the
system elements and their associated
wiring harnesses without the benefit of
airframe shielding.

b. Demonstration of this level of
protection is established through system
tests and analysis.

2. A threat external to the airframe of
the field strengths indicated in the table
below for the frequency ranges
indicated. Both peak and average field
strength components from the table are
to be demonstrated.
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Field strength a. For airplanes equipped with conditions following an in-flight
Frequency (volts per meter) systems that affect structural occurrence and that are included in the
performance—either directly or as a flight manual (e.g., speed limitations
Peak | Average  1oqult of a failure or malfunction—the and avoidance of severe weather
10 kKHz—100 kHz ......... 50 50 influence of these systems and their conditions).
100 kHz—500 kHz ... 50 50 failure conditions must be taken into Operational limitations: Limitations,
500 kHz—=2 MHz ...... 50 50 account when showing compliance with including flight limitations, that can be
2 MHz-30 MHz ... 100 100 the requirements of part 25, subparts C  applied to the airplane operating
30 MHz-70 MHz ..... 50 50 and D. Paragraph c below must be used  conditions before dispatch (e.g., fuel,
70 MHz-100 MHz 50 50 to evaluate the structural performance of payload, and Master Minimum
100 MHz-200 MHz ....... 100 100 ajrplanes equipped with these systems.  Equipment List limitations).
‘2188 mn;jgg m:; """" ;88 1g8 ) b. Unle?s 51}110‘/"1.1 tcl) be extremely Probabilistic terms: The probabilistic
700 MHz—1 GHz ......... 700 100 amp-mb? o 103 alp ano mst bg terms (probable, improbable, and
1 GHz—2 GHz ... 2000 ogp Cesigned to withstand any force extremely improbable) used in these
2 GHz—4 GHz ... 3000 200 st?uctural Vlbratlpn resulting from any special conditions are the same as those
4 GHz—6 GHz ... 3000 500 fallur.e., ma'lfunctlo'n, or adverse used in § 25.1309.
6 GHz—8 GHz ... 1000 200 condition in the flight control system. Failure condition: The term failure
8 GHz-12 GHz ... 3000 300 These loads must be treatfed in condition is the same as that used in
12 GHz-18 GHz 2000 200 accordance with the requirements of § 25.1309. However, this special
18 GHz—40 GHz 600 200 paragraph a above. condition applies only to system failure

The field strengths are expressed in terms
of peak of the root-mean-square (rms) over
the complete modulation period.

The threat levels identified above are
the result of an FAA review of existing
studies on the subject of HIRF, in light
of the ongoing work of the
Electromagnetic Effects Harmonization
Working Group of the Aviation
Rulemaking Advisory Committee.
Applicability

As discussed above, these special
conditions are applicable to the Dassault
Model Falcon 7X. Should Dassault
Aviation apply at a later date for a
change to the type certificate to include
another model incorporating the same
novel or unusual design feature, these
special conditions would apply to that
model as well.

Conclusion

This action affects only certain novel
or unusual design features of the
Dassault Model Falcon 7X airplane. It is
not a rule of general applicability.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.
m The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the following special conditions are
issued as part of the type certification
basis for Dassault Aviation Model
Falcon 7X airplanes.

1. Interaction of Systems and
Structures.

In addition to the requirements of part
25, subparts C and D, the following
special conditions apply:

c. Interaction of Systems and
Structures.

(1) General: The following criteria
must be used for showing compliance
with this special condition for
interaction of systems and structures
and with § 25.629 for airplanes
equipped with flight control systems,
autopilots, stability augmentation
systems, load alleviation systems, flutter
control systems, and fuel management
systems. If this special condition is used
for other systems, it may be necessary to
adapt the criteria to the specific system.

(a) The criteria defined herein address
only the direct structural consequences
of the system responses and
performances. They cannot be
considered in isolation but should be
included in the overall safety evaluation
of the airplane. These criteria may, in
some instances, duplicate standards
already established for this evaluation.
These criteria are applicable only to
structures whose failure could prevent
continued safe flight and landing.
Specific criteria that define acceptable
limits on handling characteristics or
stability requirements when operating
in the system degraded or inoperative
modes are not provided in this special
condition.

(b) Depending upon the specific
characteristics of the airplane,
additional studies may be required that
go beyond the criteria provided in this
special condition in order to
demonstrate the capability of the
airplane to meet other realistic
conditions, such as alternative gust or
maneuver descriptions for an airplane
equipped with a load alleviation system.

(c) The following definitions are
applicable to this paragraph.

Structural performance: Capability of
the airplane to meet the structural
requirements of part 25.

Flight limitations: Limitations that
can be applied to the airplane flight

conditions that affect the structural
performance of the airplane (e.g., system
failure conditions that induce loads,
change the response of the airplane to
inputs such as gusts or pilot actions, or
lower flutter margins).

(2) Effects of Systems on Structures.

(a) General. The following criteria
will be used in determining the
influence of a system and its failure
conditions on the airplane structure.

(b) System fully operative. With the
system fully operative, the following
apply:

(1) Limit loads must be derived in all
normal operating configurations of the
system from all the limit conditions
specified in subpart C (or used in lieu
of those specified in subpart C), taking
into account any special behavior of
such a system or associated functions or
any effect on the structural performance
of the airplane that may occur up to the
limit loads. In particular, any significant
non-linearity (rate of displacement of
control surface, thresholds or any other
system non-linearities) must be
accounted for in a realistic or
conservative way when deriving limit
loads from limit conditions.

(2) The airplane must meet the
strength requirements of part 25 (static
strength, residual strength), using the
specified factors to derive ultimate loads
from the limit loads defined above. The
effect of non-linearities must be
investigated beyond limit conditions to
ensure that the behavior of the system
presents no anomaly compared to the
behavior below limit conditions.
However, conditions beyond limit
conditions need not be considered,
when it can be shown that the airplane
has design features that will not allow
it to exceed those limit conditions.

(3) The airplane must meet the
aeroelastic stability requirements of
§ 25.6209.
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(c) System in the failure condition.
For any system failure condition not
shown to be extremely improbable, the
following apply:

(1) At the time of occurrence. Starting
from 1g level flight conditions, a
realistic scenario, including pilot

FS
15

125

corrective actions, must be established
to determine the loads occurring at the
time of failure and immediately after
failure.

(i) For static strength substantiation,
these loads multiplied by an appropriate
factor of safety that is related to the

Figure 1

probability of occurrence of the failure
are ultimate loads to be considered for
design. The factor of safety (FS) is
defined in Figure 1.

Factor of safety at the time of occurrence

/

10-9 1072

1

Pj - Probability of occurrence of failure mode j (per hour)

(ii) For residual strength
substantiation, the airplane must be able
to withstand two thirds of the ultimate
loads defined in paragraph (c)(1)(i) of
this section. For pressurized cabins,
these loads must be combined with the
normal operating differential pressure.

(iii) Freedom from aeroelastic
instability must be shown up to the
speeds defined in § 25.629(b)(2). For
failure conditions that result in speed
increases beyond V¢/ Mc, freedom from
aeroelastic instability must be shown to
increased speeds, so that the margins
intended by § 25.629(b)(2) are
maintained.

(iv) Failures of the system that result
in forced structural vibrations
(oscillatory failures) must not produce

loads that could result in detrimental
deformation of primary structure.

(2) For the continuation of the flight.
For the airplane in the system failed
state and considering any appropriate
reconfiguration and flight limitations,
the following apply:

(i) The loads derived from the
following conditions (or used in lieu of
the following conditions) at speeds up
to Vc/Mc or the speed limitation
prescribed for the remainder of the
flight must be determined:

(A) The limit symmetrical
maneuvering conditions specified in
§§25.331 and in 25.345.

(B) The limit gust and turbulence
conditions specified in §§ 25.341 and in
25.345.

(C) The limit rolling conditions
specified in § 25.349 and the limit
unsymmetrical conditions specified in
§§25.367 and 25.427(b) and (c).

(D) The limit yaw maneuvering
conditions specified in § 25.351.

(E) The limit ground loading
conditions specified in §§ 25.473 and
25.491.

(ii) For static strength substantiation,
each part of the structure must be able
to withstand the loads in paragraph
(c)(2)(i) of this special condition
multiplied by a factor of safety,
depending on the probability of being in
this failure state. The factor of safety is
defined in Figure 2.
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Figure 2
Factor of safety for continuation of flight
FS
15
10 -
10-9 10°° 1
Qj - Probability of being in failure condition j
Q; = (TP (iii) For residual strength fatigue or damage tolerance, then their
Where: substantiation, the airplane must be able effects must be taken into account.

T; = Average time spent in failure condition
j (in hours)

Pj = Probability of occurrence of failure mode
j (per hour)

Note: If P; is greater than 103 per flight
hour, then a 1.5 factor of safety must be
applied to all limit load conditions specified
in subpart C.

'.v,lll -

to withstand two thirds of the ultimate
loads defined in paragraph (c)(2)(ii). For
pressurized cabins, these loads must be
combined with the normal operating
differential pressure.

(iv) If the loads induced by the failure
condition have a significant effect on

Figure 3

Clearance speed

(v) Freedom from aeroelastic
instability must be shown up to a speed
determined from Figure 3. Flutter
clearance speeds V' and V” may be

based on the speed limitation specified

for the remainder of the flight, using the

margins defined by § 25.629(b).

V’ = Clearance speed as defined by
§25.629(b)(2).

V” = Clearance speed as defined by
§25.629(b)(1).

Q; = (T;)(P;)

Where:

T; = Average time spent in failure condition
j (in hours)

P; = Probability of occurrence of failure mode
j (per hour)

Note: If P; is greater than 103 per flight
hour, then the flutter clearance speed must
not be less than V”.

(vi) Freedom from aeroelastic
instability must also be shown up to V*
in Figure 3 above for any probable
system failure condition combined with

10-9 1079

Qj - Probability of being in failure condition j

any damage required or selected for
investigation by § 25.571(b).

(3) Consideration of certain failure
conditions may be required by other
sections of this Part, regardless of
calculated system reliability. Where
analysis shows the probability of these
failure conditions to be less than 109,
criteria other than those specified in this
paragraph may be used for structural
substantiation to show continued safe
flight and landing.

(d) Warning considerations. For
system failure detection and warning,
the following apply:

(1) The system must be checked for
failure conditions, not extremely

improbable, that degrade the structural
capability below the level required by
part 25 or significantly reduce the
reliability of the remaining system. As
far as reasonably practicable, the
flightcrew must be made aware of these
failures before flight. Certain elements
of the control system, such as
mechanical and hydraulic components,
may use special periodic inspections,
and electronic components may use
daily checks in lieu of warning systems
to achieve the objective of this
requirement. These certification
maintenance requirements must be
limited to components that are not
readily detectable by normal warning
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systems and where service history
shows that inspections will provide an
adequate level of safety.

(2) The existence of any failure
condition, not extremely improbable,
during flight that could significantly
affect the structural capability of the
airplane and for which the associated
reduction in airworthiness can be
minimized by suitable flight limitations
must be signaled to the flightcrew. For
example, failure conditions that result
in a factor of safety between the airplane
strength and the loads of part 25,
subpart C, below 1.25 or flutter margins
below V” must be signaled to the crew
during flight.

(e) Dispatch with known failure
conditions. If the airplane is to be
dispatched in a known system failure
condition that affects structural
performance or affects the reliability of
the remaining system to maintain
structural performance, then the
provisions of this special conditions
must be met, including the provisions of
paragraph (b), for the dispatched
condition and paragraph (c) for
subsequent failures. Expected
operational limitations may be taken
into account in establishing P; as the
probability of failure occurrence for
determining the safety margin in Figure
1. Flight limitations and expected
operational limitations may be taken
into account in establishing Q; as the
combined probability of being in the
dispatched failure condition and the
subsequent failure condition for the
safety margins in Figures 2 and 3. These
limitations must be such that the
probability of being in this combined
failure state and then subsequently
encountering limit load conditions is
extremely improbable. No reduction in
these safety margins is allowed, if the
subsequent system failure rate is greater
than 1E-3 per flight hour.

2. Limit Pilot Forces. In addition to
the requirements of § 25.397(c) the
following special condition applies.

The limit pilot forces are:

a. For all components between and
including the handle and its control
stops.

Pitch Roll

Nose up 200 Ibf.
(pounds force).
Nose down 200 Ibf ....

Nose left 100 Ibf.

Nose right 100 Ibf.

b. For all other components of the
side stick control assembly, but
excluding the internal components of
the electrical sensor assemblies to avoid
damage as a result of an in-flight jam.

Pitch Roll

Nose up 125 Ibf
Nose down 125 Ibf ....

Nose left 50 Ibf.
Nose right 50 Ibf.

3. High Intensity Radiated Fields
(HIRF) Protection.

a. Protection from Unwanted Effects
of High Intensity Radiated Fields. Each
electrical and electronic system which
performs critical functions must be
designed and installed to ensure that the
operation and operational capability of
these systems to perform critical
functions are not adversely affected
when the airplane is exposed to high
intensity radiated fields.

b. For the purposes of this special
condition, the following definition
applies: Critical Functions: Functions
whose failure would contribute to or
cause a failure condition that would
prevent the continued safe flight and
landing of the airplane.

Issued in Renton, Washington, on February
21, 2007.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E7—-3499 Filed 2—27-07; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF STATE

22 CFR Part 72
[Public Notice 5702]
RIN 1400-AC24

Deaths and Estates

AGENCY: Department of State.
ACTION: Final rule.

SUMMARY: The Department of State is
issuing a final rule to update and amend
its regulations on deaths and estates in
22 CFR Part 72, after review of one
public comment received in response to
the Department’s October 24, 2006,
issuance of a proposed rule. The
existing regulations were originally
issued in 1957. They needed to be
redrafted in plain language and changed
to reflect changes in State Department
statutory authority and current practice.
Sections 234 and 235 of the James W.
Nance and Meg Donovan Foreign
Relations Authorization Act, Fiscal
Years 2000 and 2001 made some
changes to consular officer and State
Department responsibilities with respect
to the deaths and personal estates of
United States citizens and non-citizen
nationals abroad that must be reflected
in the regulations.

DATES: This rule becomes effective on
March 30, 2007.

FOR FURTHER INFORMATION CONTACT:
Edward A. Betancourt, Monica Gaw or
Michael Meszaros, Overseas Citizens
Services, Department of State, 2100
Pennsylvania Avenue, 4th Floor,
Washington, DC 20037, 202-736-9110,
fax number 202-736-9111. Hearing or
speech-impaired persons may use the
Telecommunications Devices for the
Deaf (TDD) by contacting the Federal
Information Relay Service at 1-800—
877-8339.

SUPPLEMENTARY INFORMATION:

I. Legal Authority

Sections 234 and 235 of the James W.
Nance and Meg Donovan Foreign
Relations Authorization Act, Fiscal
Years 2000 and 2001 (Pub. L. 106-113),
(hereinafter “the Act”), as codified in 22
U.S.C. 2715b and 2715c.

II. Introduction

The Department published a proposed
rule, Public Notice 5582 at 71 FR 62219,
on October 24, 2006, with a request for
comments regarding the proposed
changes in the Department’s Death and
Estate Regulations. This rule details the
handling of deaths and estates of
American citizens who die abroad.
Legislation was passed in the year 2000
amending many of the statutes
authorizing the State Department to
perform this function. Many of the CFR
provisions are unchanged since 1957.
Some need revision because of the
legislation; others are out of date.

This rule amends the existing
regulations in 22 CFR Part 72 and
implements sections 234 and 235 of the
James W. Nancy and Meg Donovan
Foreign Relations Authorization Act,
Fiscal Years 2000 and 2001 (Pub. L.
106—113), (hereinafter ‘“the Act”), as
codified in 22 U.S.C. sections 2715(b),
2715b, and 2715c. The current Part 72
will be removed in its entirety, and
replaced with the proposed rules.

Notifications and Reports of Death

Section 234 of the Act provides an
explicit statutory mandate, codified as
22 U.S.C. 2715b(a), to a consular officer
to endeavor to notify, or assist the
Secretary of State in notifying, the next
of kin or legal guardian as soon as
possible when a United States citizen or
non-citizen national dies abroad, with
certain exceptions. 22 U.S.C. 2715b(a)
essentially codifies existing practices
concerning consular reporting and
notification regarding deaths of United
States citizens or non-citizen nationals
as reflected in the existing 22 CFR 72.1
through 72.8, with some variations in
the exceptions to normal notification
procedures. 22 U.S.C. 4196, which
provides for the consular officer to
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notify the legal representative and the
Secretary of State of the death of a
United States citizen or national abroad,
is unaffected by Section 234.

Under the amended regulations, when
notifying next of kin of the death of a
United States citizen or non-citizen
national abroad, such notifications will
be made by telephone and confirmed in
writing, for example, through an e-mail
or fax. The State Department previously
used a commercial telegram service to
make such notifications.

Section 234 of the Act also explicitly
authorizes a consular officer to issue a
report of death or of presumptive death
in the case of a finding of death by the
appropriate local authorities. In
addition, it explicitly authorizes a
consular officer to issue a report of
presumptive death in the absence of a
finding of death by the appropriate local
authorities. This latter provision is
intended to allow the consular officer to
issue a report of presumptive death in
exceptional circumstances where the
evidence that the individual has died
(e.g., he or she was listed as a passenger
on an aircraft that crashed leaving no
survivors) is persuasive, but local
authorities have not issued and are not
likely to issue a finding of death
(because e.g., issuance of a local death
certificate requires forensic evidence
that is not available or there is no local
authority that clearly has jurisdiction.)
The Section 234 authorities to issue
reports of death are codified at 22 U.S.C.
2715b(b).

Protection of Estates

Section 234 of the Act further
preserves and updates the authority of
a consular officer to serve as provisional
conservator of the portion of the
personal estate of a deceased United
States citizen or non-citizen national
that is located abroad. It also preserves
and updates the authority of a consular
officer in “‘exceptional circumstances”
to serve as the administrator of the
estate. This authority is now codified at
22 U.S.C. 2715c. (The predecessor
statute, 22 U.S.C. 4195, was repealed by
Section 234.)

Pursuant to 22 U.S.C. 2715c, a
consular officer may serve as
provisional conservator or administrator
of the personal estate of a United States
citizen or non-citizen national only
when this is authorized by treaty
provisions, permitted by the laws and
authorities of the foreign country where
the death occurs, or the decedent is
domiciled, or permitted by established
usage in that foreign country. Serving as
a provisional conservator or
administrator with respect to the
personal estate of a deceased United

States citizen or non-citizen national is,
however, not authorized if the decedent
has left or there is otherwise appointed
in the foreign country where the death
occurred or where the decedent was
domiciled, a legal representative,
partner in trade, or trustee appointed to
take care of the personal estate. If such
a legal representative, partner in trade or
trustee appears at any time prior to the
transmission of the property to the
Secretary of State and demands the
proceeds and effects held by the
consular officer, the consular officer
must deliver them after collecting any
fees prescribed for the services
performed under 22 U.S.C. 2715c.
Consistent with previous statutory
authority, 22 U.S.C. 2715c(a)(1)
confirms that a consular officer, when
serving as provisional conservator of an
estate may (A) take possession of the
personal effects of the decedent within
the consular officer’s jurisdiction, (B)
inventory and appraise the personal
effects, (C) when appropriate in the
exercise of prudent administration,
collect the debts due to the decedent in
the officer’s jurisdiction and pay from
the estate obligations owed by the
decedent, (D) sell or otherwise dispose
of, as appropriate, in the exercise of
prudent administration, all perishable
items of property, (E) sell, after
reasonable public notice and notice to
such next of kin as can be ascertained
with reasonable diligence, additional
items of property as necessary to
provide funds for the decedent’s debts,
local property taxes, funeral expenses
and other expenses incident to the
disposition of the estate; and (F) if no
claimant has appeared within the one
year period beginning on the date of
death (or such reasonable additional
period as may be required for final
settlement of the estate), sell the residue
of the personal estate in the same
manner as United States Government-
owned foreign excess property, after
reasonable public notice and notice to
such next of kin as can be ascertained
with reasonable diligence.

Transmittal of Estates to Department of
State

Prior to enactment of the Legislative
Appropriations Act of 1996 (Pub. L.
104-53), the General Accounting Office
(GAQO) (now the Government
Accountability Office) had
responsibility for receiving the final
statement of account and the personal
effects of deceased United States
citizens and non-citizen nationals that
had been held by consular officers for
over one year. Pub. L. 104-53 divested
GAO of some of its “operational
responsibilities,” including accepting

the personal estates of United States
citizens and non-citizen nationals who
die abroad, and gave such
responsibilities to the Executive Branch.
Pursuant to Section 234 of the Act, the
Department of State now has explicit
responsibility for estates formerly
transmitted to the GAO. 22 U.S.C.
2715c(a)(1)(G) provides that any
proceeds from sale of the residue of the
estate shall be transmitted to the
Secretary of State, who will have the
authority to seek payment of debts to
the estate and may take other action that
is reasonably necessary for the
conservation of the estate. 22 U.S.C.
2715c(b)(1) conveys title of the residue
of the estate to the United States if no
legal claimant appears within five fiscal
years beginning on October 1 after the
date on which a consular officer took
possession of the personal estate, and
gives the Secretary of State the authority
to dispose of the estate as surplus
United States Government-owned
property or such other means as may be
appropriate in light of the nature and
value of the property involved. The net
cash estate after disposition goes to the
miscellaneous receipts account of the
Treasury.

Conveyance of Real Property to United
States Government

Another new statutory authority
conferred by Section 234 of the Act, and
codified in 22 U.S.C. 2715c¢(a)(1)(H) and
22 U.S.C. 2715c¢(b)(2), addresses the
situation where real property belonging
to a deceased United States citizen or
non-citizen national lays dormant for
lack of a claimant while taxes and other
assessments accrue, with the possibility,
therefore, that ownership of the
property will be transferred to a foreign
government authority. In that situation,
if local law so provides, the consular
officer may provide for title to the
property to be conveyed to the United
States Government unless the Secretary
of State declines to accept the
conveyance. Real property conveyed to
the Secretary of State may be treated as
foreign excess property, or, if the
Department of State wants the property
for its own use, may be treated as an
unconditional gift.

Compensation for Loss, Theft or
Destruction

Finally, Section 234 of the Act
provides a new authority, codified in 22
U.S.C. 2715¢(c), for the Secretary of
State to compensate the estate of any
United States citizen or non-citizen
national who has died overseas for
property that was lost, stolen or
destroyed while in the custody of
officers or employees of the State
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Department and with respect to which
a consular officer was exercising the
role of provisional conservator pursuant
to 22 U.S.C. 2715 (relating to major
disasters and incidents abroad affecting
United States citizens) or 22 U.S.C.
2715c¢(a). Any compensation provided
under this provision is in lieu of
personal liability of the State
Department’s officers and employees.
State Department officers and
employees may be liable to the State
Department for any such compensation
provided, however, and liability
determinations are to be made pursuant
to the State Department’s procedures for
determining accountability for United
States Government property. The
proposed regulations provide
procedures for an estate to claim
compensation by reference to
Department of State regulations on
overseas tort claims under 22 U.S.C.
2669(f).

Existing statutory provisions, 22
U.S.C. 4197 and 22 U.S.C. 4198,
prescribe the posting of bond by a
consular officer who is appointed by a
foreign state as an administrator,
guardian or other office of trust for an
estate and providing penalties for failure
to post bond or for embezzlement,
remain in force.

Broader Definition of “Consular Officer”

Section 235 of the Act amended 22
U.S.C. 2715 (Procedures regarding major
disasters and incidents abroad affecting
United States citizens) by, inter alia,
defining “consular officer” for the
purpose of 22 U.S.C. 2715 and Section
234 of the Act to include any United
States citizen employee of the
Department of State who is designated
by the Secretary of State to perform
consular services pursuant to such
regulations as the Secretary may
prescribe. Accordingly, such designated
United States citizen employees now
may make notifications of deaths, issue
reports of death and presumptive death,
and act as provisional conservators of
estates.

Analysis of Comments

As stated above, the proposed rule
was published on October 24, 2006. The
Department received one comment
regarding the proposed rule. There were
no comments that objected to the
proposed changes or the substance of
the changes.

The one comment received was
intended to improve the language of the
proposed rule by making the rule more
easily understood. The commenter
suggested that Section 72.2 should not
begin with an exception and stated that
section would read clear if the

exception were placed at the end of the
rule. The comment is well taken and we
have adopted this suggestion, along
with additional suggestions by the
commenter to make the rule clearer and
the language less bureaucratic.

III. Regulatory Findings
Administrative Procedure Act

In accordance with provisions of the
Administrative Procedure Act governing
rules promulgated by Federal agencies
that affect the public (5 U.S.C. 533), the
State Department is publishing this
proposed rule and inviting public
comment. All comments received before
the close of business on the comment
closing date indicated above will be
considered.

Regulatory Flexibility Act

In accordance with the Regulatory
Flexibility Act 5 U.S.C. 605(b), the
Department of State has evaluated the
effects of this proposed action on small
entities, and has determined, and
hereby certifies, pursuant to 5 U.S.C.
605(b), that it would not have a
significant economic impact on a
substantial number of small entities.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by 5 U.S.C. 804 for purposes of
congressional review of agency
rulemaking under the Small Business
Regulatory Enforcement Fairness Act of
1996, Public Law 104—121. This rule
would not result in an annual effect on
the economy of $100 million or more; a
major increase in costs or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

The Unfunded Mandates Reform Act of
1995

Section 202 of the Unfunded
Mandates Reform Act of 1995 (UFMA),
Public Law 104—4; 109 Stat. 48; 2 U.S.C.
1532, generally requires agencies to
prepare a statement, including cost-
benefit and other analyses, before
proposing any rule that may result in an
annual expenditure of $100 million or
more by State, local, or tribal
governments, or by the private sector.
This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any year. Moreover, because this rule
will not significantly or uniquely affect
small governments, section 203 of the

UFMA, 2 U.S.C. 1533, does not require
preparation of a small government
agency plan in connection with it.

Executive Order 13132: Federalism

A rule has federalism implications
under Executive Order 13132 if it has
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. This regulation
will not have such effects, and therefore
does not have sufficient federalism
implications to require consultations or
to warrant the preparation of a
federalism summary impact statement
under section 6 of Executive Order
13132.

Executive Order 12866: Regulatory
Review

The Department of State does not
consider this rule to be a “‘significant
regulatory action” within the scope of
section 3(f)(1) of Executive Order 12866.
Nonetheless, the State Department has
reviewed the regulation to ensure its
consistency with the regulatory
philosophy and principles set forth in
the Executive Order.

Executive Order 12988: Civil Justice
Reform

The State Department has reviewed
this rule in light of sections 3(a) and
3(b)(2) of Executive Order 12988 to
eliminate ambiguity, minimize
litigation, establish clear legal
standards, and reduce burden. The State
Department has made every reasonable
effort to ensure compliance with the
requirements in Executive Order 12988.

Paperwork Reduction Act of 1995

This rule does not impose any new
reporting or recordkeeping requirements
subject to the Paperwork Reduction Act,
44 U.S.C. Chapter 35.

List of Subjects in 22 CFR Part 72

Estates.

m For reasons set forth in the preamble,
Title 22, Chapter I, Subchapter H, part
72 of the Code of Federal Regulations is
revised to read as follows:

PART 72—DEATHS AND ESTATES

Reporting Deaths of United States
Nationals

Sec.
72.1
72.2
72.3
72.4
72.5
72.6

Definitions.

Consular responsibility.
Exceptions.

Notifications of death.

Final report of death.

Report of presumptive death.
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Disposition of Remains
72.7 Consular responsibility.

Personal Estates of Deceased United States
Citizens and Nationals.

72.8 Regulatory responsibility of consular
officer.

72.9 Responsibility if legal representative is
present.

72.10 Responsibility if a will intended to
operate locally exists.

72.11 Responsibility if a will intended to
operate in the United States exists.

72.12 Bank deposits in foreign countries.

72.13 Effects to be taken into physical
possession.

72.14 Nominal possession; property not
normally taken into physical possession.

72.15 Action when possession is
impractical.

72.16 Procedure for inventorying and
appraising effects.

72.17 Final statement of account.

72.18 Payment of debts owed by decedent.

72.19 Consular officer ordinarily not to act
as administrator of estate.

72.20 Prohibition against performing legal
services or employing counsel.

72.21 Consular officer not to assume
financial responsibility for the estate.

72.22 Release of personal estate to legal
representative.

72.23 Affidavit of next of kin.

72.24 Conflicting claims.

72.25 Transfer of personal estate to
Department of State.

72.26 Vesting of personal estate in United
States.

72.27 Export of cultural property; handling
other property when export, possession,
or import may be illegal.

72.28 Claims for lost, stolen, or destroyed
personal estate.

Real Property Overseas Belonging to a

Deceased United States Citizen or National.

72.29 Real property overseas belonging to
deceased United States citizen or
national.

72.30 Provisions in a will or advanced
directive regarding disposition of
remains.

Fees

72.31 Fees for consular death and estate
services.

Authority: 22 U.S.C. 2715, 2715b, 2715¢c,
4196, 4197, 4198, 4199.

Reporting Deaths of United States
Nationals

§72.1 Definitions.

For purposes of this part:

(a) Consular officer includes any
United States citizen employee of the
Department of State who is designated
by the Department of State to perform
consular services relating to the deaths
and estates abroad of United States
nationals.

(b) Legal representative means—

(1) An executor designated by will
intended to operate in the country
where the death occurred or in the

country where the deceased was
residing at the time of death to take
possession and dispose of the
decedent’s personal estate;

(2) An administrator appointed by a
court of law in intestate proceedings in
the country where the death occurred or
in the country where the deceased was
residing at the time of death to take
possession and dispose of the
decedent’s personal estate;

(3) The next of kin, if authorized in
the country where the death occurred or
in the country where the deceased was
residing at the time of death to take
possession and dispose of the
decedent’s personal estate; or

(4) An authorized agent of the
individuals described in paragraphs
(b)(1), (b)(2) and (b)(3) of this section.

(c) Department means the United
States Department of State

§72.2 Consular responsibility.

When a consular officer learns that a
United States citizen or non-citizen
national has died in the officer’s
consular district, the officer must—

(a) Report the death to the
Department; and

(b) The officer must also try to notify,
or assist the Secretary of State in
notifying, the next of kin (or legal
guardian) and the legal representative, if
different from the next of kin, as soon
as possible. See § 72.3 for exceptions to
this paragraph.

§72.3 Exceptions.

If a consular office learns that a
United States citizen or non-citizen
national employee or dependent of an
employee of a member of the United
States Armed Forces, or a United States
citizen or non-citizen national employee
of another department or agency or a
dependent of such an employee, or a
Peace Corps volunteer as defined in 22
U.S.C. 1504(a) or dependent of a Peace
Corps volunteer has died while in the
officer’s consular district while the
employee or volunteer is on assignment
abroad, the officer should notify the
Department. The consular officer should
not attempt to notify the next of kin (or
legal guardian) and legal representative
of the death, but rather should assist, as
needed, the appropriate military, other
department of agency or Peace Corps
authorities in making notifications of
death with respect to such individual.

§72.4 Notifications of death.

The consular officer should make best
efforts to notify the next of kin (or legal
guardian), if any, and the legal
representative (if any, and if different
from the next of kin), of the death of a
United States citizen or non-citizen

national by telephone as soon as
possible, and then should follow up
with a written notification of death.

§72.5 Final report of death.

(a) Preparation. Except in the case of
the death of an active duty member of
the United States Armed Forces, when
there is a local death certificate or
finding of death by a competent local
authority, the consular officer should
prepare a consular report of death
(“CROD”) on the form prescribed by the
Department. The CROD will list the
cause of death that is specified on the
local death certificate or finding of
death. The consular officer must prepare
an original Report of Death, which will
be filed with the Vital Records Section
of Passport Services at the Department
of State. The consular officer will
provide a certified copy of the Report of
Death to the next of kin or other person
with a valid need for the Report within
six months of the time of death. The
next of kin or other person with a valid
need for the Report may obtain
additional certified copies after six
months by contacting the Department of
State, Vital Records, Passport Services,
1111 19th St., NW., Rm. 510,
Washington, DC 20036.

(b) Provision to Department. The
consular officer must sent the original of
the CROD to the Department, with one
additional copy for each agency
concerned, if the deceased was:

(1) A recipient of continuing
payments other than salary from the
Federal Government; or

(2) An officer or employee of the
Federal Government (other than a
member of the United States Armed
Services); or

(3) A Selective Service registrant of
inductable age.

(c) Provision to next of kin/legal
representative. The consular officer
must provide a copy of the CROD to the
next of kin (or legal guardian) or to each
of the next of kin, in the event there is
more than one (e.g. more than one
surviving child) and to any known legal
representative who is not the next of
kin.

(d) Transmission of form to other
consular districts. If the consular officer
knows that a part of the personal estate
of the deceased is in a consular district
other than that in which the death
occurred, the officer should send a copy
of the CROD to the consular officer in
the other district.

(e) The Department may revoke a
CROD if it determines in its sole
discretion that the CROD was issued in
eITOr.
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§72.6 Report of presumptive death.

(a) Local finding. When there is a
local finding of presumptive death by a
competent local authority, a consular
officer should prepare a consular report
of presumptive death on the form
prescribed by the Department.

(b) No local finding. (1) A United
States citizen or non-citizen national
may disappear or be missing in
circumstances where it appears likely
that the individual has died, but there
is no local authority able or willing to
issue a death certificate or a judicial
finding of death. This may include, for
example, death in a plane crash where
there are no identifiable remains, death
in a plane crash beyond the territory of
any country, death in an avalanche,
disappearance/death at sea, or other
sudden disaster where the body is not
immediately (or perhaps ever)
recoverable.

(2) Authorization of issuance. The
Department may authorize the issuance
of a consular report of presumptive
death in such circumstances. A consular
report of presumptive death may not be
issued without the Department’s
authorization.

(3) Considerations in determining
whether the Department will authorize
issuance of a Report of Presumptive
Death. The Department’s decision
whether to issue a Report of
Presumptive Death is discretionary, and
will be based on the totality of
circumstances in each particular case.
Although no one factor is conclusive or
determinative, the Department will
consider the factors cited below, among
other relevant considerations, when
deciding whether to authorize issuance
in a particular case:

(i) Whether the death is believed to
have occurred within a geographic area
where no sovereign government
exercises jurisdiction;

(ii) Whether the government
exercising jurisdiction over the place
where the death is believed to have
occurred lacks laws or procedures for
making findings of presumptive death;

(iii) Whether the government
exercising jurisdiction over the place
where the death is believed to have
occurred requires a waiting period
exceeding five years before findings of
presumptive death may be made;

(iv) Whether the person who is
believed to have died was seen to be in
imminent peril by credible witnesses;

(v) Whether the person who is
believed to have died is reliably known
to have been in a place which
experienced a natural disaster, or
catastrophic event, that was capable of
causing death;

(vi) Whether the person believed to
have died was listed on the certified
manifest of, and was confirmed to have
boarded, an aircraft, or vessel, which
was destroyed and, despite diligent
search by competent authorities, some
or all of the remains were not recovered
or could not be identified;

(vii) Whether there is evidence of
fraud, deception, or malicious intent.

(c) Consular reports of presumptive
death should be processed and issued in
accordance with §72.5.

(d) The Department may revoke a
report of presumptive death if it
determines in its sole discretion that the
report was issued in error.

Disposition of Remains

§72.7 Consular responsibility.

(a) A consular officer has no authority
to create Department or personal
financial obligations in connection with
the disposition of the remains of a
United States citizen or non-citizen
national who dies abroad.
Responsibility for the disposition of the
remains and all related costs (including
but not limited to costs of embalming or
cremation, burial expenses, cost of a
burial plot or receptacle for ashes,
markers, and grave upkeep), rests with
the legal representative of the deceased.
In the absence of a legal representative
(including when the next of kin is not
a legal representative), the consular
officer should ask the next of kin to
provide funds and instructions for
disposition of remains. If the consular
officer cannot locate a legal
representative or next of kin, the
consular officer may ask friends or other
interested parties to provide the funds
and instructions.

(b) Arrangements for the disposition
of remains must be consistent with the
law and regulations of the host country
and any relevant United States laws and
regulations. Local law may, for example,
require an autopsy, forbid cremation,
require burial within a certain period of
time, or specify who has the legal
authority to make arrangements for the
disposition of remains.

(c) If funds are not available for the
disposition of the remains within the
period provided by local law for the
interment or preservation of dead
bodies, the remains must be disposed of
by the local authorities in accordance
with local law or regulations.

Personal Estates of Deceased United
States Citizens and Nationals

§72.8 Regulatory responsibility of
consular officer.

(a) A consular officer should act as
provisional conservator of the personal

estate of a United States citizen or non-
citizen national who dies abroad in
accordance with, and subject to, the
provisions of §§ 72.9 through 72.27. The
consular officer may act as provisional
conservator only with respect to the
portion of the personal estate located
within the consular officer’s district.

(b) A consular officer may act as
provisional conservator only to the
extent that doing so is:

(1) Authorized by treaty provisions;

(2) Not prohibited by the laws or
authorities of the country where the
personal estate is located; or

(3) Permitted by established usage in
that country.

§72.9 Responsibility if legal
representative is present.

(a) A consular officer should not act
as provisional conservator if the
consular officer knows that a legal
representative is present in the foreign
country.

(b) If the consular officer learns that
a legal representative is present after the
consular officer has taken possession
and/or disposed of the personal estate
but prior to transmission of the proceeds
and effects to the Secretary of State
pursuant to § 72.25, the consular officer
should follow the procedures specified
in §72.22.

§72.10 Responsibility if a will intended to
operate locally exists.

(a) If a will that is intended to operate
in the foreign country is discovered and
the legal representative named in the
will qualifies promptly and takes charge
of the personal estate in the foreign
country, the consular officer should
assume no responsibility for the estate,
and should not take possession,
inventory and dispose of the personal
property and effects or in any way serve
as agent for the legal representative.

(b) If the legal representative does not
qualify promptly and if the laws of the
country where the personal estate is
located permit, however, the consular
officer should take appropriate
protective measures such as—

(1) Requesting local authorities to
provide protection for the property
under local procedures; and/or

(2) Placing the consular officer’s seal
on the personal property of the
decedent, such seal to be broken or
removed only at the request of the legal
representative.

(c) If prolonged delays are
encountered by the local or domiciliary
legal representative in qualifying and/or
making arrangements to take charge of
the personal estate, the consular officer
should consult the Department
concerning whether the will should be
offered for probate.
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§72.11 Responsibility if a will intended to
operate in the United States exists.

The consular officer immediately
should forward any will that is intended
to operate in the United States and that
is among the effects taken into
possession to the person or persons
designated as executor(s). When the
executor(s) cannot be located, the
consular officer should send the will to
the appropriate court in the State of the
decedent’s domicile. Until the consular
officer knows that a legal representative
is present in the foreign country and has
qualified or made arrangements to take
charge of the personal estate, the
consular officer should act as
provisional conservator in accordance
with § 72.8.

§72.12 Bank deposits in foreign countries.

(a) A consular officer is not
authorized to withdraw or otherwise
dispose of bank accounts and other
assets deposited in financial institutions
left by a deceased United States citizen
or non-citizen national in a foreign
country. Such deposits or other assets
are not considered part of the personal
estate of a decedent.

(b) The consular officer should report
the existence of bank accounts and other
assets deposited in financial institutions
of which the officer becomes aware to
the legal representative, if any. The
consular officer should inform the legal
representative of the procedures
required by local law and the financial
institution to withdraw such deposits,
and should provide a list of local
attorneys in the event counsel is
necessary to assist in withdrawing the
funds.

(c) A consular officer must not under
any circumstances withdraw funds left
by a deceased United States citizen or
non-citizen national in a bank or
financial institution in a foreign country
without express approval and specific
instructions from the Department.

§72.13 Effects to be taken into physical
possession.

(a) A consular officer normally should
take physical possession of articles such
as the following:

(1) Convertibles assets, such as
currency, unused transportation tickets,
negotiable evidence of debts due and
payable in the consular district, and any
other instruments that are negotiable by
the consular officer;

(2) Luggage;

(3) Wearing apparel;

(4) Jewelry, heirlooms, and articles
generally by sentimental value (such as
family photographs);

(5) Non-negotiable instruments,
which include any document or

instrument not negotiable by the
consular officer because it requires
either the signatures of the decedent or
action by, or endorsement of, the
decedent’s legal representative.
Nonnegotiable instruments include, but
are not limited to, transportation tickets
not redeemable by the consular officer,
traveler’s checks, promissory notes,
stocks, bonds or similar instruments,
bank books, and books showing deposits
in building and loan associations, and
(6) Personal documents and papers.
(b) All articles taken into physical
possession by a consular officer should
be kept in a locked storage area on post
premises. If access to storage facilities
on the post premises cannot be
adequately restricted, the consular
officer may explore the possibility of
renting a safe deposit box if there are
funds available in the estate or from
other sources (such as the next of kin).

§72.14 Nominal possession; property not
normally taken into physical possession.

(a) When a consular officer take
articles of a decedent’s personal
property from a foreign official or other
persons for the explicit purpose of
immediate release to the legal
representative such acton is not a taking
of physical possession by the officer.
Before releasing the property, the
consular officer must require the legal
representative to provide a release on
the form prescribed by the Department
discharging the consular officer of any
responsibility for the articles
transferred.

(b) A consular officer is not normally
expected to take physical possession of
items of personal property such as:

(1) Items of personal property found
in residences and places of storage such
as furniture, household effects and
furnishings, works of art, and book and
wine collections, unless such items are
of such nature and quantity that they
can readily be taken into physical
possession with the rest of the personal
effects;

(2) Motor vehicles, airplanes or
watercraft;

(3) Toiletries, such as toothpaste or
razors;

(4) Perishable items.

(c) The consular officer should in his
or her discretion take appropriate steps
permitted under the laws of the country
where the personal property is located
to safeguard property in the personal
estate that is not taken into the officer’s
physical possession including such
actions as:

(1) Placing the consular officer’s seal
on the premises or on the property
(whichever is appropriate);

(2) Placing such property in safe
storage such as a bonded warehouse, if
the personal estate contains sufficient
funds to cover the costs of such
safekeeping; and/or

(3) If property that normally would be
sealed by the consular officer is not
immediately accessible, requesting local
authorities to seal the premises or the
property or otherwise ensure that the
property remains intact until consular
seals can be placed thereon, the
property can be placed in safe storage,
or the legal representative can assume
responsibility for the property.

(d) the consular officer may decide in
his or her discretion to discard toiletries
and perishable items.

§72.15 Action when possession is
impractical.

(a) A consular officer should not take
physical possession of the personal
estate of a deceased United States
citizen or non-citizen national in his or
her consular district when the consular
officer determines in his or her
discretion that it would be impractical
to do so.

(b) In such cases, the consular officer
must take action that he or she
determines in his or her discretion
would be appropriate to protect t the
personal estate such as:

(1) Requesting the persons, officials or
organizations having custody of the
personal estate to ship the property to
the consular officer, if the personal
estate contains sufficient funds to cover
the costs of such shipment; or

(2) Requesting local authorities to
safeguard the property until a legal
representative can take physical
possession.

§72.16 Procedure for inventorying and
appraising effects.

(a) After taking physical possession of
the personal estate of a deceased United
States citizen or non-citizen national,
the consular officer should promptly
inventory the personal effects.

(b) If the personal estate taken into
physical possession includes apparently
valuable items, the consular officer may,
in his or her discretion, seek a
professional appraisal for such items,
but only to the extent that there are
funds available in the estate or from
other sources (such as the next of kin)
to cover the cost of appraisal.

(c) The consular officer must also
prepare a list of articles not taken into
physical possession, with an indication
of any measures taken by the consular
office to safeguard such items for
submission with the inventory of
effects.
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§72.17 Final statement of account.

The consular officer may have to
account directly to the parties in interest
and to the courts of law in estate
matters. Consequently, the officer must
keep an account of receipts and
expenditures for the personal estate of
the deceased, and must prepare a final
statement of account when turning over
the estate to the legal representative, a
claimant, or the Department.

§72.18 Payment of debts owed by
decedent.

The consular officer may pay debts of
the decedent which the consular officer
believes in his or her discretion are
legitimately owed in the country in
which the death occurred, or in the
country in which the decedent was
residing at the time of death, including
expenses incident to the disposition of
the remains and the personal effects, out
of the convertible assets of the personal
estate taken into possession by the
consular officer.

§72.19 Consular officer is ordinarily not to
act as administrator of estate.

(a) A consular officer is not
authorized to accept appointment from
any foreign state or from a court in the
United States and/or to act as
administrator or to assist (except as
provided in §§ 72.8 to 72.30) in
administration of the personal estate of
a United States citizen or non-citizen
national who has died, or was residing
at the time of death, in his or her
consular district, unless the Department
has expressly authorized the
appointment. The Department will
authorize such an appointment only in
exceptional circumstances and will
require the consular officer to execute
bond consistent with 22 U.S.C. 4198
and 4199.

(b) The Department will not authorize
a consular officer to serve as an
administrator unless:

(1) Exercise of such responsibilities is:

(i) Authorized by treaty provisions or
permitted by the laws or authorities of
the country where the United States
citizen or national died or was
domiciled at the time of death; or

(ii) Permitted by established usage in
that country; and

(2) The decedent does not have a legal
representative in the consular district.

§72.20 Prohibition against performing
legal services or employing counsel.

A consular officer may not act as an
attorney or agent for the estate of a
deceased United States citizen or non-
citizen national overseas or employ
counsel at the expense of the United
States Government in taking possession

and disposing of the personal estate of

a United States citizen or non-citizen
national who dies abroad, unless
specifically authorized in writing by the
Department. If the legal representative
or other interested person wishes to
obtain legal counsel, the consular officer
may furnish a list of attorneys.

§72.21 Consular officer may not assume
financial responsibility for the estate.

A consular officer is not authorized to
assume any financial responsibility or to
incur any expense on behalf of the
United States Government in collecting
and disposing of the personal estate of
a United States citizen or national who
dies abroad.

A consular officer may incur expenses
on behalf of the estate only to the extent
that there are funds available in the
estate or from other sources (such as the
next of kin).

§72.22 Release of personal estate to legal
representative.

(a) If a person or entity claiming to be
a legal representative comes forward at
any time prior to transmission of the
decedent’s personal estate to the
Secretary of State under 22 CFR 72.25,
the consular officer may release the
personal estate in his or her custody to
the legal representative provided that:

(1) The legal representative presents
satisfactory evidence of the legal
representative’s right to receive the
estate;

(2) The legal representative pays any
fees prescribed for consular services
provided in connection with the
disposition of remains or protection of
the estate (see 22 CFR 22.1);

(3) The legal representative executes a
release in the form prescribed by the
Department; and

(4) The Department approves the
release of the personal estate.

(b) Satisfactory evidence of the right
to receive the estate may include:

(1) In the case of an executor, a
certified copy of letters testamentary or
other evidence of legal capacity to act as
executor;

(2) In the case of an administrator, a
certified copy of letters of
administration or other evidence of legal
capacity to act as administrator;

(3) In the case of the agent of an
executor or administrator, a power of
attorney or other document evidencing
agency (in addition to evidence of the
executor’s or administrator’s legal
capacity to act).

§72.23 Affidavit of next of kin.

If the United States citizen or non-
citizen national who has died abroad
did not leave a will that applies locally,

and the personal estate in the consular
district consists only of clothing and
other personal effects that the consular
officer concludes in his or her discretion
is worth less than $2000 and/or cash of
a value equal to or less than $2000, the
consular officer may decide in his or her
discretion to accept an affidavit from the
decedent’s next of kin as satisfactory
evidence of the next of kin’s right to
take possession of the personal estate.
The Department must approve any
release based on an affidavit of next of
kin where the consular officer
concludes that the personal estate
effects are worth more than $2000 and/
or the cash involved is of a value more
than $2000 and generally will consider
approving such releases only in cases
where state law prohibits the
appointment of executors or
administrators for estates that are valued
at less than a specified amount and the
law of the foreign country where the
personal property is located would not
prohibit such a release.

§72.24 Conflicting claims.

Neither the consular officer nor the
Department of State has the authority or
responsibility to mediate or determine
the validity or order of contending
claims to the personal estate of a
deceased United States citizen or non-
citizen national. If rival claimants,
executors or administrators demand the
personal estate in the consular officer’s
possession, the officer should not
release the estate to any claimant until
a legally binding agreement in writing
has been reached or until the dispute is
settled by a court of competent
jurisdiction, and/or the Department has
approved the release.

§72.25 Transfer of personal estate to
Department of State.

(a) If no claimant with a legal right to
the personal estate comes forward, or if
conflicting claims are not resolved,
within one year of the date of death, the
consular officer should sell or dispose of
the personal estate (except for financial
instruments, jewelry, heirlooms, and
other articles of obvious sentimental
value) in the same manner as United
States Government-owned foreign
excess property under Title IV of the
Federal Property and Administrative
Services Act of 1949 (40 U.S.C. 511 et
seq.). If, however, a reasonable amount
of additional time is likely to permit
final settlement of the estate, the
consular officer may in his or her
discretion postpone the sale for that
period of additional time.

(b) The consular officer should send
to the custody of the Department the
proceeds of any sale, together with all
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financial instruments (including bonds,
shares of stock and notes of
indebtedness), jewelry, heirlooms and
other articles of obvious sentimental
value, to be held in trust for the legal
claimant(s).

(c) After receipt of a personal estate,
the Department may seek payment of all
outstanding debts to the estate as they
become due, may receive any balances
due on such estate, may endorse all
checks, bills of exchange, promissory
notes, and other instruments of
indebtedness payable to the estate for
the benefit thereof, and may take such
other action as is reasonably necessary
for the conservation of the estate.

§72.26 Vesting of personal estate in
United States.

(a) If no claimant with a legal right to
the personal estate comes forward
within the period of five fiscal years
beginning on October 1 after the
consular officer took possession of the
personal estate, title to the personal
estate shall be conveyed to the United
States, the property in the estate shall be
under the custody of the Department,
and the Department may dispose of the
estate under as if it were surplus United
States Government-owned property
under title II of the Federal Property and
Administrative Services Act of 1949 (40
U.S.C. 4811 et seq. or by such means as
may be appropriate as determined by
Department in its discretion in light of
the nature and value of the property
involved. The expenses of sales shall be
paid from the estate, and any lawful
claim received thereafter shall be
payable to the extent of the value of the
net proceeds of the estate as a refund
from the appropriate Treasury
appropriations account.

(b) The net cash estate shall be
transferred to the miscellaneous receipts
account of the Treasury of the United
States.

§72.27 Export of cultural property;
handling other property when export,
possession, or import may be illegal.

(a) A consular officer should not ship,
or assist in the shipping, of any
archeological, ethnological, or cultural
property, as defined in 19 U.S.C. 2601,
that the consular officer is aware is part
of the personal estate of a United States
citizen or non-citizen national to the
United States in order to avoid conflict
with laws prohibiting or conditioning
such export.

(b) A consular officer may refuse to
ship, or assist in the shipping, of any
property that is part of the personal
estate of a United States citizen or non-
citizen national if the consular officer
has reason to believe that possession or

shipment of the property would be
illegal.

§72.28 Claims for lost, stolen, or
destroyed personal estate.

(a) The legal representative of the
estate of a decreased United States
citizen or national may submit a claim
to the Secretary of State for any personal
property of the estate with respect to
which a consular officer acted as
provisional conservator, and that was
lost, stolen, or destroyed while in the
custody of officers or employees of the
Department of State. Any such claim
should be submitted to the Office of
Legal Adviser, Department of State, in
the manner prescribed by 28 CFR part
14 and will be processed in the same
manner as claims made pursuant to 22
U.S.C. 2669—1 and 2669 (f).

(b) Any compensation paid to the
estate shall be in lieu of the personal
liability of officers or employees of the
Department to the estate.

(c) The Department nonetheless may
hold an officer or employee of the
Department liability to the Department
to the extent of any compensation
provided to the estate. The liability of
the officer or employee shall be
determined pursuant to the
Department’s procedures for
determining accountability for United
States government property.

Real Property Overseas Belonging to a
Decreased United States Citizen or
National

§72.29 Real property overseas belonging
to deceased United States citizen or
national.

(a) If a consular officer becomes aware
that the estate of a deceased United
States citizen or national includes an
interest in real property located within
the consular officer’s district that will
not pass to any person or entity under
the applicable local laws of intestate
succession or testamentary disposition,
and if local law provides that title may
be conveyed to the Government of the
United States, the consular officer
should notify the Department.

(b) If the Department decides that it
wishes to retain the property for its use,
the Department will instruct the
consular officer to take steps necessary
to provide for title to the property to be
conveyed to the Government of the
United States.

(c) If title to the real estate is
conveyed to the Government of the
Unites States and the property is of use
to the Department of State, the
Department may treat such property as
if it were an unconditional gift accepted
on behalf of the Department of State
under section 25 of the State

Department Basic Authorities Act (22
U.S.C. 2697) and section 9(a)(3) of the
Foreign Service Buildings Act of 1926
(22 U.S.C. 300(a)(3)).

(d) If the Department of State does not
wish to retain such real property the
Department may treat it as foreign
excess property under title IV of the
Federal Property and Administrative
Services Act of 1949 (40 U.S.C. 511 et
seq.).

§72.30 Provisions in a will or advanced
directive regarding disposition of remains.
United States state law regarding
advance directives, deaths and estates
include provisions regarding a person’s
right to direct disposition of remains.
Host country law may or may not accept
such directions, particularly if the
surviving spouse/next-of-kin disagree
with the wishes of the testator/affiant.

Fees

§72.31 Fees for consular death and
estates services.

(a) Fees for consular death and estates
services are prescribed in the Schedule
of Fees, 22 CFR 22.1.

(b) The personal estates of all officers
and employees of the United States who
die abroad while on official duty,
including military and civilian
personnel of the Department of Defense
and the United States Coast Guard are
exempt from the assessment of any fees
proscribed by the Schedule of Fees.

Dated: January 26, 2007.
Maura A. Harty,

Assistant Secretary Consular Affairs,
Department of State.

[FR Doc. 07—889 Filed 2—27-07; 8:45 am|]
BILLING CODE 4710-06-M

DEPARTMENT OF JUSTICE

28 CFR Part 72

[Docket No. OAG 117; A.G. Order No. 2868—
2007]

RIN 1105-AB22
Office of the Attorney General;

Applicability of the Sex Offender
Registration and Notification Act

AGENCY: Department of Justice.

ACTION: Interim rule with request for
comments.

SUMMARY: The Department of Justice is
publishing this interim rule to specify
that the requirements of the Sex
Offender Registration and Notification
Act, title I of Public Law 109-248, apply
to sex offenders convicted of the offense
for which registration is required before
the enactment of that Act. These
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requirements include registration by a
sex offender in each jurisdiction in
which the sex offender resides, is an
employee, or is a student. The Attorney
General has the authority to make this
specification pursuant to sections 112(b)
and 113(d) of the Sex Offender
Registration and Notification Act.
DATES: Effective Date: This interim rule
is effective February 28, 2007.

Comment Date: Comments must be
received by April 30, 2007.

ADDRESSES: Comments may be mailed to
David J. Karp, Senior Counsel, Office of
Legal Policy, Room 4509, Main Justice
Building, 950 Pennsylvania Avenue,
NW., Washington, DC 20530. To ensure
proper handling, please reference OAG
Docket No. 117 on your correspondence.
You may view an electronic version of
this interim rule at http://
www.regulations.gov. You may also
comment via the Internet to the Justice
Department’s Office of Legal Policy
(OLP) at olpregs@usdoj.gov or by using
the www.regulations.gov comment form
for this regulation. When submitting
comments electronically you must
include OAG Docket No. 117 in the
subject box.

FOR FURTHER INFORMATION CONTACT:
Laura L. Rogers, Director, Office of Sex
Offender Sentencing, Monitoring,
Apprehending, Registering, and
Tracking; Office of Justice Programs,
United States Department of Justice,
Washington, DC, 202 514—4689.
SUPPLEMENTARY INFORMATION: Since the
enactment of the Jacob Wetterling
Crimes Against Children and Sexually
Violent Offender Registration Act (42
U.S.C. 14071) in 1994, there have been
national standards for sex offender
registration and notification in the
United States. All states currently have
sex offender registration and
notification programs and have
endeavored to implement the Wetterling
Act standards in their existing
programs.

Title I of the Adam Walsh Child
Protection and Safety Act of 2006 (Pub.
L. 109-248), the Sex Offender
Registration and Notification Act
(SORNA), contains a comprehensive
revision of the national standards for
sex offender registration and
notification. The SORNA reforms are
generally designed to strengthen and
increase the effectiveness of sex
offender registration and notification for
the protection of the public, and to
eliminate potential gaps and loopholes
under the pre-existing standards by
means of which sex offenders could
attempt to evade registration
requirements or the consequences of
registration violations. Broadly

speaking, the SORNA requirements are
of two sorts:

First, SORNA directly imposes
registration obligations on sex offenders
as a matter of federal law and provides
for federal enforcement of these
obligations under circumstances
supporting federal jurisdiction. These
obligations include registration, and
keeping the registration current, in each
jurisdiction in which a sex offender
resides, is an employee, or is a student,
with related provisions concerning such
matters as the time for registration, the
information to be provided by the
registrant, and keeping the information
up to date. See 42 U.S.C. 16913-16917,
enacted by SORNA §§113-17.

The enforcement mechanisms for
these registration obligations include
requirements that the Federal Bureau of
Prisons and federal probation offices
inform offenders released from federal
custody or sentenced to probation who
are required to register under SORNA
that they must comply with SORNA'’s
requirements, as well as requirements
that these federal agencies notify state
and local authorities concerning the
release of such offenders to their areas.
See 18 U.S.C. 4042(c), as amended by
SORNA § 141(f)—(h). Federal offenders
subject to SORNA are also obligated to
comply with its requirements as
mandatory conditions of their
supervision. See 18 U.S.C. 3563(a)(8),
3583(d), 4209(a), as amended by
SORNA §141(d)—(e), (j). More broadly,
18 U.S.C. 2250, enacted by section
141(a) of SORNA, creates federal
criminal liability for any person
required to register under SORNA if: (i)
the registration requirement is based on
a conviction under federal, District of
Columbia, Indian tribal, or U.S.
territorial law, or the person travels in
interstate or foreign commerce or enters
or leaves or resides in Indian country,
and (ii) the person knowingly fails to
register or update a registration as
required under SORNA. Because
circumstances supporting federal
jurisdiction—such as conviction for a
federal sex offense as the basis for
registration, or interstate travel by a
state sex offender who then fails to
register in the destination state—are
required predicates for federal
enforcement of the SORNA registration
requirements, creation of these
requirements for sex offenders is within
the constitutional authority of the
Federal Government.

The second broad aspect of SORNA is
incorporation by non-federal
jurisdictions of the SORNA standards in
their own sex offender registration and
notification programs. The affected
jurisdictions are the states, the District

of Columbia, the principal territories,
and Indian tribes to the extent provided
in SORNA §127. See 42 U.S.C.
16911(10), enacted by SORNA § 111(10).
Section 124 of SORNA generally
provides a three-year period for
jurisdictions to implement SORNA,
subject to possible extension by the
Attorney General. See 42 U.S.C. 16924.
Jurisdictions that fail to substantially
implement SORNA within the
applicable period are subject to a 10%
reduction of federal justice assistance
(Byrne Grant) funding. The SORNA
provisions cast as directions to
jurisdictions and their officials are, in
relation to the states, only conditions
required to avoid this funding
reduction. See 42 U.S.C. 16925(d),
enacted by SORNA § 125(d). Since the
SORNA requirements are only partial
funding eligibility conditions in relation
to the states, and beyond that apply only
to jurisdictions that are generally subject
to federal legislative authority under the
Constitution (D.C., Indian tribal, and
U.S. territorial jurisdictions), creation of
these requirements is also within the
constitutional authority of the Federal
Government.

In contrast to SORNA’s provision of a
three-year grace period for jurisdictions
to implement its requirements,
SORNA'’s direct federal law registration
requirements for sex offenders are not
subject to any deferral of effectiveness.
They took effect when SORNA was
enacted on July 27, 2006, and currently
apply to all offenders in the categories
for which SORNA requires registration.

As in the Wetterling Act provisions
(42 U.S.C. 14071) that preceded
SORNA, Congress recognized in SORNA
that supplementation of the statutory
text by administrative guidance and
rules would be helpful, and in some
contexts necessary, to fully realize the
legislation’s objectives. Section 112(b) of
SORNA accordingly directs the
Attorney General to issue guidelines
and regulations to interpret and
implement SORNA. In addition, there
are provisions in SORNA that identify
specific contexts in which clarification
or supplementation of the statutory
provisions by the Attorney General is
contemplated.

One of these specific contexts appears
in section 113(d) of SORNA, which
states that ““[t]he Attorney General shall
have the authority to specify the
applicability of the requirements of this
title to sex offenders convicted before
the enactment of this Act or its
implementation in a particular
jurisdiction, and to prescribe rules for
the registration of any such sex
offenders and for other categories of sex
offenders who are unable to comply
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with subsection (b).” 42 U.S.C.
16913(d). (The cross-referenced
“subsection (b)” states the normal
timing rules for initial registration by
sex offenders—before release for
imprisoned offenders, and within three
business days of sentencing for
offenders not sentenced to
imprisonment.) Section 113(d) ensures
that there will be a means to resolve
issues about the scope of SORNA’s
applicability, including any questions
that may arise concerning the
retroactive applicability of its
requirements to sex offenders convicted
prior to its enactment, and a means to
fill any gaps there may be concerning
registration procedures or requirements
for sex offenders to whom the Act’s
normal procedures cannot be applied.

For example, consider the case of an
offender who was convicted of, and
sentenced to probation for, a sex offense
within the categories for which SORNA
requires registration prior to the
enactment of SORNA, but who did not
register near the time of his sentencing
because the offense in question was not
subject to a registration requirement
under federal law or applicable state
law at the time. Following the
enactment of SORNA, registration by
the sex offender within the normal time
period specified in SORNA §113(b)(2)—
not later than three business days after
sentencing—is not possible, because
that time is past. Under section 113(d),
the Attorney General has the authority
to specify alternative timing rules for
registration of offenders of this type.

The purpose of this interim rule is not
to address the full range of matters that
are within the Attorney General’s
authority under section 113(d), much
less to carry out the direction to the
Attorney General in section 112(b) to
issue guidelines and regulations to
interpret and implement SORNA as a
whole. The Attorney General will
hereafter issue general guidelines to
provide guidance and assistance to the
states and other covered jurisdictions in
implementing SORNA, as was done
under the Wetterling Act, see 64 FR 572
(Jan. 5, 1999), and may also issue
additional regulations as warranted.

The current rulemaking serves the
narrower, immediately necessary
purpose of foreclosing any dispute as to
whether SORNA is applicable where the
conviction for the predicate sex offense
occurred prior to the enactment of
SORNA. This issue is of fundamental
importance to the initial operation of
SORNA, and to its practical scope for
many years, since it determines the
applicability of SORNA’s requirements
to virtually the entire existing sex
offender population.

Considered facially, SORNA requires
all sex offenders who were convicted of
sex offenses in its registration categories
to register in relevant jurisdictions, with
no exception for sex offenders whose
convictions predate the enactment of
SORNA. See SORNA §§111(1), (5)—(8),
113(a). Nor is there any ex post facto
problem in applying the SORNA
requirements to such offenders because
the SORNA sex offender registration
and notification requirements are
intended to be non-punitive, regulatory
measures adopted for public safety
purposes, and hence may validly be
applied (and enforced by criminal
sanctions) against sex offenders whose
predicate convictions occurred prior to
the creation of these requirements. See
Smith v. Doe, 538 U.S. 84 (2003).
Likewise, in terms of underlying policy,
the general purpose of SORNA is to
“protect the public from sex offenders
and offenders against children” by
establishing “a comprehensive national
system for the registration of those
offenders.” 42 U.S.C. 16901, enacted by
SORNA §102. If SORNA were deemed
inapplicable to sex offenders convicted
prior to its enactment, then the resulting
system for registration of sex offenders
would be far from “comprehensive,”
and would not be effective in protecting
the public from sex offenders because
most sex offenders who are being
released into the community or are now
at large would be outside of its scope for
years to come. For example, it would
not apply to a sex offender convicted of
a rape or child molestation offense in
2005, who is sentenced to imprisonment
and released in 2020.

Nevertheless, sex offenders with
predicate convictions predating SORNA
who do not wish to be subject to the
SORNA registration requirements, or
who wish to avoid being held to account
for having violated those requirements,
have not been barred from attempting to
devise arguments that SORNA is
inapplicable to them, e.g., because a rule
confirming SORNA’s applicability has
not been issued. This rule forecloses
such claims by making it indisputably
clear that SORNA applies to all sex
offenders (as the Act defines that term)
regardless of when they were convicted.
The Attorney General exercises his
authority under section 113(d) of
SORNA to specify this scope of
application for SORNA, regardless of
whether SORNA would apply with such
scope absent this rule, in order to ensure
the effective protection of the public
from sex offenders through a
comprehensive national system for the
registration of such offenders.

The rule adds a new Part 72 to 28 CFR
with three sections. Section 72.1

explains that the purpose of this rule is
to specify the applicability of the
SORNA requirements to sex offenders
convicted prior to the Act’s enactment.
Section 72.2 states that terms used in
the regulations have the same meaning
as in SORNA §111. Thus, the statutory
definitions may be consulted as to the
meaning of such terms as “sex
offender,” “convicted,” and
“jurisdiction.” Section 72.3 states that
the SORNA requirements apply to all
sex offenders, including sex offenders
convicted of their registration offenses
before the enactment of SORNA, and
provides illustrations.

Administrative Procedure Act

The implementation of this rule as an
interim rule, with provisions for post-
promulgation public comments, is based
on the “good cause” exceptions found at
5 U.S.C. 553(b)(3)(B) and (d)(3), for
circumstances in which “notice and
public procedure thereon are
impracticable, unnecessary, or contrary
to the public interest.”” 5 U.S.C.
553(b)(3)(B).

The rule specifies that the
requirements of the Sex Offender
Registration and Notification Act apply
to all sex offenders (as defined in that
Act), including those convicted of the
offense for which registration is
required prior to the enactment of the
Act. The applicability of the Act’s
requirements promotes the effective
tracking of sex offenders following their
release, by means described in sections
112—17 and 119 of the Act, and the
availability of information concerning
their identities and locations to law
enforcement and members of the public,
by means described in sections 118 and
121 of the Act.

The immediate effectiveness of this
rule is necessary to eliminate any
possible uncertainty about the
applicability of the Act’s requirements—
and related means of enforcement,
including criminal liability under 18
U.S.C. 2250 for sex offenders who
knowingly fail to register as required—
to sex offenders whose predicate
convictions predate the enactment of
SORNA. Delay in the implementation of
this rule would impede the effective
registration of such sex offenders and
would impair immediate efforts to
protect the public from sex offenders
who fail to register through prosecution
and the imposition of criminal
sanctions. The resulting practical
dangers include the commission of
additional sexual assaults and child
sexual abuse or exploitation offenses by
sex offenders that could have been
prevented had local authorities and the
community been aware of their
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presence, in addition to greater
difficulty in apprehending perpetrators
who have not been registered and
tracked as provided by SORNA. This
would thwart the legislative objective of
“protect[ing] the public from sex
offenders and offenders against
children” by establishing “‘a
comprehensive national system for the
registration of those offenders,” SORNA
§ 102, because a substantial class of sex
offenders could evade the Act’s
registration requirements and
enforcement mechanisms during the
pendency of a proposed rule and delay
in the effectiveness of a final rule.

It would accordingly be contrary to
the public interest to adopt this rule
with the prior notice and comment
period normally required under 5 U.S.C.
553(b) or with the delayed effective date
normally required under 5 U.S.C.
553(d).

Regulatory Flexibility Act

The Attorney General, in accordance
with the Regulatory Flexibility Act (5
U.S.C. 605(b)), has reviewed this
regulation and by approving it certifies
that this regulation will not have a
significant economic impact on a
substantial number of small entities for
the purposes of that Act because the
regulation concerns the application of
the requirements of the Sex Offender
Registration and Notification Act to
certain offenders.

Executive Order 12866

This regulation has been drafted and
reviewed in accordance with Executive
Order 12866, “Regulatory Planning and
Review,” section 1(b), Principles of
Regulation. The Department of Justice
has determined that this rule is a
“significant regulatory action” under
Executive Order 12866, section 3(f), and
accordingly this rule has been reviewed
by the Office of Management and
Budget.

Executive Order 13132

This regulation will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. There has been
substantial consultation with state
officials regarding the interpretation and
implementation of the Sex Offender
Registration and Notification Act.
Therefore, in accordance with Executive
Order 13132, it is determined that this
rule does not have sufficient federalism
implications to warrant the preparation
of a federalism assessment.

Executive Order 12988—Civil Justice
Reform

This regulation meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988.

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 251 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. 5 U.S.C. 804. This
rule will not result in an annual effect
on the economy of $100 million or
more; a major increase in costs or prices;
or significant adverse effects on
competition, employment, investment,
productivity, or innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

List of Subjects in 28 CFR Part 72

Crime, Information, Law enforcement,
Prisons, Prisoners, Records, Probation
and parole.

m For the reasons stated in the preamble,
part 72 of chapter I of Title 28 of the
Code of Federal Regulations is added to
read as follows:

PART 72—SEX OFFENDER
REGISTRATION AND NOTIFICATION

Sec.

72.1 Purpose.

72.2  Definitions.

72.3 Applicability of the Sex Offender
Registration and Notification Act.

Authority: Pub. L. 109-248, 120 Stat. 587.

§72.1

This part specifies the applicability of
the requirements of the Sex Offender
Registration and Notification Act to sex
offenders convicted prior to the
enactment of that Act. These
requirements include registering and
keeping the registration current in each
jurisdiction in which a sex offender
resides, is an employee, or is a student.
The Attorney General has the authority
to specify the applicability of the Act’s
requirements to sex offenders convicted

Purpose.

prior to its enactment under sections
112(b) and 113(d) of the Act.

§72.2 Definitions.

All terms used in this part that are
defined in section 111 of the Sex
Offender Registration and Notification
Act (title 1 of Pub. L. 109-248) shall
have the same definitions in this part.

§72.3 Applicability of the Sex Offender
Registration and Notification Act.

The requirements of the Sex Offender
Registration and Notification Act apply
to all sex offenders, including sex
offenders convicted of the offense for
which registration is required prior to
the enactment of that Act.

Example 1. A sex offender is federally
convicted of aggravated sexual abuse under
18 U.S.C. 2241 in 1990 and is released
following imprisonment in 2007. The sex
offender is subject to the requirements of the
Sex Offender Registration and Notification
Act and could be held criminally liable
under 18 U.S.C. 2250 for failing to register or
keep the registration current in any
jurisdiction in which the sex offender
resides, is an employee, or is a student.

Example 2. A sex offender is convicted by
a state jurisdiction in 1997 for molesting a
child and is released following imprisonment
in 2000. The sex offender initially registers
as required, but disappears after a couple of
years and does not register in any other
jurisdiction. Following the enactment of the
Sex Offender Registration and Notification
Act, the sex offender is found to be living in
another state and is arrested there. The sex
offender has violated the requirement under
the Sex Offender Registration and
Notification Act to register in each state in
which he resides, and could be held
criminally liable under 18 U.S.C. 2250 for the
violation because he traveled in interstate
commerce.

Dated: February 16, 2007.
Alberto R. Gonzales,
Attorney General.
[FR Doc. E7—3063 Filed 2—27—07; 8:45 am]
BILLING CODE 4410-18-P

DEPARTMENT OF THE INTERIOR

Minerals Management Service

30 CFR Parts 250 and 253
RIN 1010-AD39

Oil and Gas and Sulphur Operations in
the Outer Continental Shelf and Oil
Spill Financial Responsibility for
Offshore Facilities—Civil Penalties

AGENCY: Minerals Management Service
(MMS), Interior.
ACTION: Final rule.

SUMMARY: The MMS is required to
review the maximum daily civil penalty
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assessment allowable under 43 U.S.C.
1350 at least once every 3 years for the
purpose of adjusting this amount in
accordance with the Consumer Price
Index (CPI) as prepared by the Bureau
of Labor Statistics, Department of Labor.
The same review and adjustment
process is required every 4 years for the
maximum daily civil penalty
assessment allowable under 33 U.S.C.
2716a. The intended effect is for
punitive assessments to keep up with
inflation.

EFFECTIVE DATE: This final rule becomes
effective on March 30, 2007.

FOR FURTHER INFORMATION CONTACT:
Joanne McCammon, Safety and
Enforcement Branch at (703) 787-1292
or e-mail Joanne.McCammon@mms.gov.
SUPPLEMENTARY INFORMATION:

Background: The Oil Pollution Act of
1990 (OPA 90) (Pub. L. 101-380)
expanded and strengthened MMS’s
authority to impose penalties for
violating regulations promulgated under
the Outer Continental Shelf (OCS)
Lands Act. Section 8201 of OPA 90 (43
U.S.C. 1350) authorizes the Secretary of
the Interior (Secretary) to assess a civil
penalty without providing notice and
time for corrective action where a
failure to comply with applicable
regulations results in a threat of serious,
irreparable, or immediate harm or
damage to human life or the
environment. The goal of the MMS OCS
Civil Penalty Program is to ensure safe
and clean operations on the OCS. By
pursuing, assessing, and collecting civil
penalties, the program is designed to
encourage compliance with OCS
statutes and regulations.

Not all regulatory violations warrant a
review to initiate civil penalty
proceedings; however, violations that
cause injury, death, or environmental
damage, or pose a threat to human life
or the environment, will trigger such
review.

Every 3 years, in accordance with
OPA 90 (43 U.S.C. 1350(b)(1)), MMS
analyzes the civil penalty maximum
amount in conjunction with the CPI
prepared by the U.S. Department of
Labor. If an adjustment is necessary,
MMS informs the public through the
Federal Register of the new maximum
amount. MMS uses Office of
Management and Budget (OMB)
guidelines for determining how penalty
amounts should be rounded. In
computing this new civil penalty
maximum amount, MMS divided the
August 2006 CPI of 203.9 by the
previously used August 2002 CPI of
180.7. This resulted in a multiplying
factor of 1.13. The previous maximum
amount of $30,000 per violation per day

was multiplied by the 1.13 factor and
resulted in a new maximum penalty
amount of $33,900. This amount was
rounded to $35,000 as per OMB
guidelines. The new civil penalty
maximum amount is now $35,000 per
violation per day. It must be
remembered that this is a maximum
amount and is only used when a non-
compliance issue warrants it.

OPA 90 also established civil
penalties for failure to comply with
financial responsibility regulations.
Section 4303 of OPA 90 (33 U.S.C.
2716a) authorized the President (and, by
delegation, the Secretary) to assess a
civil penalty of up to $25,000 per day
for each violation. The Federal Civil
Penalties Inflation Adjustment Act of
1990 (Pub. L. 101-410) established a 4-
year cycle for review and adjustment of
all federally imposed civil monetary
penalties in order to maintain the
deterrent effect of such penalties, and
promote compliance with the law. The
cost-of-living adjustment process (set
out in a note to 28 U.S.C. 2461) is the
same as that described above. Applying
the multiplying factor of 1.13 to the
previous maximum amount of $25,000,
results in a new maximum civil penalty
of $28,250 per violation per day.
However, Section 3720E of the Omnibus
Appropriations Act of 1996 (Pub. L.
104-134) included a provision limiting
the first adjustment of any civil penalty
pursuant to the 1990 Act to 10 percent.
This is the first adjustment of 33 U.S.C.
2716a. The new civil penalty maximum
amount under 33 U.S.C. 2716a is
therefore $27,500 per violation per day.

Procedural Matters

Regulatory Planning and Review
(Executive Order (E.O.) 12866)

This final rule is not a significant rule
as determined by the OMB and is not
subject to review under E.O. 12866.

(1) This final rule will not have an
annual effect of $100 million or more on
the economy. It will not adversely affect
in a material way the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities. This final rule simply
adjusts the maximum civil penalty
amount using the CPL

(2) This final rule will not create a
serious inconsistency or otherwise
interfere with action taken or planned
by another agency because the rule only
adjusts the civil penalty maximum.

(3) This final rule will not alter the
budgetary effects of entitlements, grants,
user fees or loan programs, or the rights
or obligations of their recipients. The

changes in this final rule simply adjust
the civil penalty maximum.

(4) This final rule will not raise novel
legal or policy issues.

Regulatory Flexibility Act (RFA)

The Department of the Interior (DOI)
certifies that this final rule will not have
a significant economic effect on a
substantial number of small entities
under the RFA (5 U.S.C. 601 et seq.).
This final rule applies to all lessees that
operate on the OCS. Generally, lessees
that operate under this rule would fall
under the Small Business
Administration’s (SBA) North American
Industry Classification System Codes
211111, Crude Petroleum and Natural
Gas Extraction and 213111, Drilling Oil
and Gas Wells. Under these codes, the
SBA considers all companies with fewer
than 500 employees to be a small
business. We estimate that of the 130
lessees that explore for and produce oil
and gas on the OCS, approximately 90
are small businesses (70 percent). The
primary effect of the final rule is the
increase in civil penalties assessed only
for those operators that do not comply
with Federal OCS regulations.

This rule will have no impact on the
oil and gas industry operators that
comply with Federal OCS regulations.
For those operators whose non-
compliance results in a civil penalty,
the increase resulting from the inflation
factor of 1.13 amounts to an increase of
less than $170,000 spread over an
average of 39 cases per year or slightly
under $4,400 additional per case. This
is using data over the past 10 years and
averaging civil penalties paid and
number of cases paid per year. This
dollar amount is minor considering the
substantial costs of operations on the
OCS. This is true for even the smallest
of OCS operators.

Your comments are important. The
Small Business and Agriculture
Regulatory Enforcement Ombudsman
and 10 Regional Fairness Boards were
established to receive comments from
small business about Federal agency
enforcement actions. The Ombudsman
will annually evaluate the enforcement
activities and rate each agency’s
responsiveness to small business. If you
wish to comment on the actions of
MMS, call 1-888—734—-3247. You may
comment to the SBA without fear of
retaliation. Disciplinary action for
retaliation by an MMS employee may
include suspension or termination from
employment with the DOI.
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Small Business Regulatory Enforcement
Fairness Act (SBREFA)

This final rule is not a major rule
under the SBREFA (5 U.S.C. 804(2)).
This final rule:

a. Will not have an annual effect on
the economy of $100 million or more.
As described above, we estimate an
annual increase of $4,400 per civil
penalty case.

b. Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions. The minor increase
in cost will not change the way the oil
and gas industry conducts business, nor
will it affect regional oil and gas prices.
Therefore, it will not cause major cost
increases for consumers, the oil and gas
industry, or any Government agencies.

c. Will not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.
Leasing on the U.S. OCS is limited to
residents of the U.S. or companies
incorporated in the U.S. This final rule
will not change that requirement.

Unfunded Mandates Reform Act
(UMRA)

This final rule will not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of more than $100 million per year. The
final rule will not have a significant or
unique effect on State, local, or tribal
governments or the private sector. A
statement containing the information
required by UMRA (2 U.S.C. 1531 et
seq.) is not required. This is because the
final rule will not affect State, local, or
tribal governments, and the effect on the
private sector is small.

Takings Implication Assessment
(Executive Order 12630)

The final rule is not a governmental
action capable of interference with
constitutionally protected property
rights. Thus, MMS did not need to
prepare a Takings Implication
Assessment according to E.O. 12630,
Governmental Actions and Interference
with Constitutionally Protected Property
Rights.

Federalism (Executive Order 13132)

With respect to E.O. 13132, this final
rule will not have federalism
implications. This final rule will not
substantially and directly affect the
relationship between the Federal and
State governments. To the extent that
State and local governments have a role
in OCS activities, this final rule will not
affect that role.

Civil Justice Reform (Executive Order
12988)

With respect to E.O. 12988, The Office
of the Solicitor has determined that the
final rule does not unduly burden the
judicial system and does meet the
requirements of sections 3(a) and 3(b)(2)
of the Order.

Paperwork Reduction Act (PRA) of 1995

This final rule does not contain any
information collection subject to the
PRA, and does not require a submittal
to OMB for review and approval under
section 3507(d) of the PRA.

National Environmental Policy Act
(NEPA) of 1969

The final rulemaking does not
introduce requirements that would
cause lessees or operators to perform or
change any activities on the OCS which
would result in environmental impacts
beyond those addressed in the NEPA
documents associated with the OCS
plans.

MMS has analyzed this final rule
according to the criteria of the NEPA
and 516 Department Manual 6,
Appendix 10.4C(1), “Issuance and/or
modification of regulations.”” This final
rule does not constitute a major Federal
action significantly affecting the quality
of the human environment and falls
within the categorical exclusion of
Appendix 10.4C(1) because the impact
of the final rule will be limited to
administrative and economic effects. A
detailed statement under the NEPA is
not required.

Energy Supply, Distribution, or Use
(Executive Order 13211)

Executive Order 13211 requires the
agency to prepare a Statement of Energy
Effects when it takes a regulatory action
that is identified as a significant energy
action. This final rule is not a significant
energy action, and therefore would not
require a Statement of Energy Effects
because it:

a. Is not a significant regulatory action
under E.O. 12866,

b. Is not likely to have a significant
adverse effect on the supply,
distribution, or use of energy, and

c. Has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs,
OMB, as a significant energy action.

Consultation With Indian Tribes
(Executive Order 13175)

Under the criteria in E.O. 13175, we
have evaluated this final rule and
determined that it has no potential
effects on federally recognized Indian
tribes. There are no Indian or tribal
lands on the OCS.

List of Subjects in
30 CFR Part 250

Administrative practice and
procedure, Continental shelf,
Environmental protection,
Investigations, Oil and gas exploration,
Penalties, Reporting and recordkeeping
requirements.

30 CFR Part 253

Continental shelf, Environmental
protection, Oil and gas exploration,
Penalties, Reporting and recordkeeping
requirements.

Dated: February 5, 2007.
C. Stephen Allred,

Assistant Secretary—Land and Minerals
Management.

m For the reasons stated in the preamble,
Minerals Management Service (MMS)
amends 30 CFR parts 250 and 253 as
follows:

PART 250—OIL AND GAS AND
SULPHUR OPERATIONS IN THE
OUTER CONTINENTAL SHELF

m 1. Authority citation for part 250
continues to read as follows:

Authority: 43 U.S.C. 1331 et seq., 31 U.S.C.
9701.

m 2. Revise § 250.1403 to read as
follows:

§250.1403 What is the maximum civil
penalty?

The maximum civil penalty is
$35,000 per day per violation.

PART 253—OIL SPILL FINANCIAL
RESPONSIBILITY FOR OFFSHORE
FACILITIES

m 3. Authority citation for part 253 is
amended to read as follows:

Authority: 33 U.S.C. 2701 et seq., 28 U.S.C.
2461 (note)

m 4.In § 253.51, revise paragraph (a) to
read as follows:

§253.51 What are the penalties for not
complying with this part?

(a) If you fail to comply with the
financial responsibility requirements of
OPA at 33 U.S.C. 2716 or with the
requirements of this part, then you may
be liable for a civil penalty of up to
$27,500 per COF per day of violation
(that is, each day a COF is operated
without acceptable evidence of OSFR).

* * * * *

[FR Doc. E7-3427 Filed 2-27-07; 8:45 am]
BILLING CODE 4310-MR-P
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DEPARTMENT OF THE INTERIOR

Minerals Management Service

30 CFR Part 250
RIN 1010-AD19

Oil and Gas and Sulphur Operations in
the Outer Continental Shelf—
Incorporate API RP 65 for Cementing
Shallow Water Flow Zones

AGENCY: Minerals Management Service
(MMS), Interior.

ACTION: Final rule.

SUMMARY: MMS is incorporating by
reference the First Edition of the
American Petroleum Institute’s
Recommended Practice (RP) for
Cementing Shallow Water Flow (SWF)
Zones in Deep Water Wells (API RP 65)
into MMS regulations. From 1987 to
2004, at least 113 Outer Continental
Shelf (OCS) wells encountered SWF to
varying degrees. While the majority of
these wells experienced SWF to only a
minor degree, there were instances of
severe encounters resulting in
abandonment of well sites and loss of
wells. This action establishes best
practices for cementing wells in deep
water areas of the OCS that are prone to
SWF.

EFFECTIVE DATE: March 30, 2007. The
incorporation by reference of the
publication listed in the regulation is
approved by the Director of the Federal
Register as of March 30, 2007.

FOR FURTHER INFORMATION CONTACT: Kirk
Malstrom, Office of Offshore Regulatory
Programs, Regulations and Standards
Branch at (703) 787-1751.

SUPPLEMENTARY INFORMATION:

Background: Since 1987, OCS
operators have reported encountering
SWF problems while drilling in specific
areas of the Gulf of Mexico (GOM).
Between 1987 and 2004, MMS is aware
of at least 113 wells, drilled by
approximately 25 different operators,
that encountered problems with SWF.
General information on SWFs, and maps
showing the location of areas in the
GOM that have had documented cases
of SWF, can be viewed at our Web site:
http://www.gomr.mms.gov/homepg/
offshore/safety/wtrflow.html.

This final rule updates the
requirements for cementing operations
in 30 CFR Part 250 Subpart A—General,
and Subpart D—Oil and Gas Drilling
Operations. Subpart A is amended to
incorporate by reference “API RP 65,
Recommended Practice for Cementing
SWF Zones in Deep Water Wells,”” First
Edition, September 2002. Subpart D is
amended by adding new subparagraph

(e) to § 250.415, detailing when API RP
65 is to be evaluated by an operator in
designing a cementing program. Some of
the key points of this final rulemaking
include the following:

o Use of this standard is not
warranted for every OCS well, or for all
casing strings in a particular well. Its
use is limited to situations where there
is a risk of encountering a SWF based
upon past drilling activity, seismic data
or interpretation, or correlation of data
from offset wells in water depths greater
than 500 feet (SWF has not been
encountered in wells in water depths
less than 500 feet).

e The risk associated with
encountering a SWF is characterized in
one of two ways: (1) An area with an
unknown SWF potential, or (2) an area
known to contain a SWF hazard.

e For purposes of this final rule, these
terms are defined as follows:

e An area with an unknown SWF
potential means a zone or geologic
formation where neither the
presence nor absence of potential
for a SWF has been confirmed.

e An area known to contain a SWF
hazard means a zone or geologic
formation for which drilling has
confirmed the presence of SWF.

e Use of this standard is limited to
water depths greater than 500 feet for
areas with an unknown SWF potential
or areas known to contain a SWF
hazard. Data available to the MMS on
the 113 wells that have encountered
SWF show that the water depths for
these wells ranged from approximately
500 feet to 9,675 feet, with an average
water depth of 3,560 feet.

o As part of an operator’s Application
for Permit to Drill (Form MMS-123), a
statement needs to be included
concerning how APIRP 65 was
evaluated by the operator. The operator
must also detail which of the cementing
techniques from this standard were used
as part of the cementing program for a
well drilled in either “areas with an
unknown SWF potential” or “areas
known to contain a SWF hazard.” This
information will be evaluated by MMS
during the review of the application for
permit to drill, and discussed with the
operator as appropriate.

e Particular attention should be
placed on evaluating, designing, and
implementing the cementing programs
of both the surface and conductor casing
strings in wells requiring review under
APIRP 65. Data available to the MMS
on the 113 wells that have encountered
SWF show that the tops of the SWF
zones ranged from approximately 450
feet below mud line to 3,005 feet below
mud line, with an average depth of

encounter of 1,305 feet below mud line.
These depths are typical of the setting
depths of either conductor or surface
casings.

Comments on the Rule: On May 22,
2006, MMS published a proposed rule
(71 FR 29280) to incorporate API RP 65.
The public comment period ended on
July 21, 2006. MMS received six
comments on the proposed rule. All the
comments came from companies or
organizations working in the oil and gas
industry, including ExxonMobil, BP,
Devon, BJ Services Company,
Schlumberger, and the Offshore
Operators Committee (OOC). A majority
of the comments addressed similar
issues mostly on the bias toward using
foam cement to address the SWF issue
in sections of the RP. Other comments
expressed concern that singling out a
specific cementing technique hinders
new methods and technology
development, and that this RP is not
appropriate for other cementing
applications. You may view these
comments on MMS’ Public Connect on-
line commenting system at: http://
www.mmes.gov/federalregister/
PublicComments/APIRP65.htm.

Discussion of Comments:

Comment: Five out of the six
comments wanted MMS to omit
appendix F of API RP 65. The comments
suggest omitting this appendix due to a
perceived bias toward use of foam
cementing. At the time the RP was
developed, foam was the best available
cement system for use in combating
SWFs. Since development of this
standard, new options have been
developed that are similarly efficient,
i.e., non-compressible systems. A few
comments also recommend omitting
appendices D and E due to bias toward
foam cement.

Response: MMS agrees that there
appears to be a bias toward the use of
foam cement in appendices D, E, and F.
However, under this final rulemaking,
MMS does not require a company to
comply with the provisions contained
in these appendices or submit any
information related to these appendices.
MMS views the appendices in this RP
as examples and background
information. With specific reference to
appendix F, even with the apparent bias
towards use of foam cement, MMS still
views the cementing matrix as a useful
tool that can help a company evaluate
the performance of their cement jobs
and improve upon subsequent cement
operations.

Comment: One comment provided
further recommendations and alternate
language to change sections 11.1, 11.2,
and 11.3 of the RP to eliminate bias
towards foam cement.
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Response: MMS does not have the
authority to change an API document.
While MMS could elect not to
incorporate by reference specified
provisions of the document, it has
instead opted to incorporate API RP 65,
First Edition (September 2002) in its
entirety. API updates these
recommended practices periodically
through a consensus-based process.
MMS believes it best that the changes
suggested by this commenter be
proposed to the API review committee
so that they can be considered by a
cross-section of industry. If the
proposals are adopted by API, and
incorporated into a revised edition of
this RP, MMS would then have the
option to consider incorporating the
revised edition into the regulations.

Procedural Matters

Regulatory Planning and Review
(Executive Order (E.O.) 12866)

This final rule is not a significant rule
as determined by the Office of
Management and Budget (OMB), and is
not subject to review under E.O. 12866.

(1) The final rule will not have an
annual effect of $100 million or more on
the economy. It will not adversely affect
in a material way the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities.

The economic analysis prepared by
the MMS indicates that, if the
techniques included in API RP 65 are
evaluated by operating companies in the
planning phases of wells drilled in
Areas with an Unknown SWF Potential
or Areas Known to Contain a SWF
Hazard, this process will increase the
planning costs associated with these
wells by no more than $20,000 per well
(industry estimate). This cost includes
planning associated with a full range of
SWF mitigation measures. The measures
include casing centralization; pipe
movement; use of light weight cements
such as a foam system; use of non-
compressible systems; proper mud
circulation prior to cementing; site
selection; the drilling of pilot holes;
setting extra strings of casing; use of
measurement while drilling technology;
pressure while drilling technology; and
use of a drilling riser for shallow
sections of a deep water well. Today,
most lessees conducting operations in
SWF-prone areas already use most of
these techniques. As a result, additional
costs associated with implementing
these techniques under this final rule
will be negligible.

Based on information available to
MMS, there have been a total of 1,275

wells drilled on the OCS in water
depths of 500 feet or greater during the
period 2000—-2004. The cost to industry
over the past 5 years for SWF mitigation
would have been approximately $25.5
million ($20,000 per well x 1,275 wells
= $25.5 million) if the evaluations
required for this final rule were
conducted prior to drilling all of these
wells. In reality, a significant number of
the 1,275 wells would have been located
in areas known to be free of SWF, and
would not have required an operating
company to implement the techniques
included in APIRP 65 as part of their
well planning efforts, resulting in a
significantly lower cost to the offshore
industry.

Using the well data trends from 2000—
2004, in water depths greater than 500
feet, MMS estimates an average of 200
wells will be drilled per year. Using the
average of 200 wells, the estimated
annual cost to industry will be
approximately $4 million ($20,000 per
well x 200 wells = $4 million). Based on
actual drilling figures, estimated total
well costs are in excess of $40 million
per well. Industry estimates of $20,000
per well for SWF mitigation represents
only 0.05 percent of total well costs. The
possible consequences of SWF, well
abandonment, or well loss are far more
severe than the 0.05 percent of well
costs for SWF mitigation.

For the above reasons, the final rule
will have a minor economic effect on
the offshore oil and gas industry.

(2) The final rule will not create a
serious inconsistency or otherwise
interfere with action taken or planned
by another agency. It will not change the
relationships of the OCS oil and gas
leasing program with other agencies’
actions.

(3) This final rule will not alter the
budgetary effects of entitlements, grants,
user fees or loan programs, or the rights
or obligations of their recipients. The
changes proposed in this rule are
strictly planning requirements for
specific well cementing processes to
prevent accidents and environmental
pollution on the OCS.

(4) This final rule will not raise novel
legal or policy issues.

Regulatory Flexibility Act (RFA)

The Department certifies that this
final rule will not have a significant
economic effect on a substantial number
of small entities under the RFA (5
U.S.C. 601 et seq.).

The changes in the final rule will
affect lessees and operators of leases on
the OCS. This could include about 130
active Federal oil and gas lessees. Small
lessees that operate under this rule fall
under the Small Business

Administration’s (SBA) North American
Industry Classification System (NAICS)
codes 211111, Crude Petroleum and
Natural Gas Extraction, and 213111,
Drilling Oil and Gas Wells. For these
NAICS code classifications, a small
company is one with fewer than 500
employees. Based on these criteria, an
estimated 70 percent of these companies
are considered small. This final rule
will therefore affect a substantial
number of small entities.

As previously stated, there have been
a total of 1,275 wells drilled on the OCS
in water depths of 500 feet or greater
during the period 2000-2004. Of the
total 1,275 wells drilled, 1,107 were
drilled by large businesses and 168 by
small businesses. The 168 wells were
drilled by a total of 15 small businesses.
The 1,107 large business wells
correspond to 87 percent of all wells
drilled, leaving 13 percent as small
business wells.

The final rule will have a minor
economic effect on the oil and gas
offshore lessees and operators on the
OCS, regardless of company size. This is
due to the relatively small SWF
mitigation costs in relation to the high
drilling costs. Because of the high
potential costs of SWF, well
abandonment, or well loss, in the
overwhelming majority of cases
operators choose to perform improved
and safer well cementing procedures on
their own initiative, not because of
MMS safety requirements. The final rule
will add relatively little to the cost of a
well cementing procedure. Thus, there
will not be a significant impact on a
substantial number of small entities
under the RFA (5 U.S.C. 601 et seq.).
The final rule will not cause the
business practices of any of these
companies to change.

Your comments are important. The
Small Business and Agriculture
Regulatory Enforcement Ombudsman
and 10 Regional Fairness Boards were
established to receive comments from
small businesses about Federal agency
enforcement actions. The Ombudsman
will annually evaluate the enforcement
activities and rate each agency’s
responsiveness to small business. If you
wish to comment on the actions of
MMS, call 1-888-734—3247. You may
comment to the Small Business
Administration without fear of
retaliation. Disciplinary action for
retaliation by an MMS employee may
include suspension or termination from
employment with the DOL
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Small Business Regulatory Enforcement
Fairness Act (SBREFA)

The final rule is not a major rule
under the SBREFA (5 U.S.C. 804(2)).
This final rule:

a. Will not have an annual effect on
the economy of $100 million or more.

b. Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions.

c. Will not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.
Leasing on the OCS is limited to
residents of the U.S. or companies
incorporated in the U.S. This final rule
will not change that requirement.

Unfunded Mandates Reform Act
(UMRA)

This final rule will not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of more than $100 million per year. The
final rule will not have a significant or
unique effect on State, local, or tribal
governments or the private sector. A
statement containing the information
required by UMRA (2 U.S.C. 1531 et
seq.) is not required.

Takings Implication Assessment
(Executive Order 12630)

This final rule is not a governmental
action capable of interference with
constitutionally protected property
rights. Thus, MMS did not need to
prepare a Takings Implication
Assessment according to E.O. 12630,
Governmental Actions and Interference
with Constitutionally Protected Property
Rights.

Federalism (Executive Order 13132)

With respect to E.O. 13132, this final
rule will not have federalism
implications. This final rule will not
substantially and directly affect the
relationship between the Federal and
State governments. To the extent that
State and local governments have a role

Civil Justice Reform (Executive Order
12988)

With respect to E.O. 12988, the Office
of the Solicitor has determined that the
final rule does not unduly burden the
judicial system and does meet the
requirements of sections 3(a) and 3(b)(2)
of the Order.

Paperwork Reduction Act (PRA)

The revisions to 30 CFR 250 refer to,
but do not change, information
collection requirements in current
regulations. They impose no new
reporting or recordkeeping requirements
and a submission to OMB under
§ 3507(d) of the PRA is not required.
The PRA provides that an agency may
not conduct or sponsor a collection of
information unless it displays a
currently valid OMB control number.
Until OMB approves a collection of
information and assigns a number, you
are not required to respond. OMB
approved the referenced information
collection requirements for 30 CFR part
250 under OMB Control Numbers 1010—
0114 (22,538 burden hours), expiration
October 31, 2007, and 1010-0141
(163,714 burden hours), expiration
August 31, 2008.

National Environmental Policy Act
(NEPA) of 1969

This rule does not constitute a major
Federal action significantly affecting the
quality of the human environment.
MMS has analyzed this rule under the
criteria of the NEPA and 516
Departmental Manual 6, Appendix
10.4C(1). MMS completed a Categorical
Exclusion Review for this action and
concluded that “the rulemaking does
not represent an exception to the
established criteria for categorical
exclusion; therefore, preparation of an
environmental analysis or
environmental impact statement will
not be required.”

Energy Supply, Distribution, or Use
(Executive Order 13211)

Executive Order 13211 requires the
agency to prepare a Statement of Energy

action. This final rule is not a significant
energy action; and therefore, will not
require a Statement of Energy Effects
because it:

a. Is not a significant regulatory action
under E.O. 12866,

b. Is not likely to have a significant
adverse effect on the supply,
distribution, or use of energy, and

c. Has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs,
OMB, as a significant energy action.

Consultation With Indian Tribes
(Executive Order 13175)

Under the criteria in E.O. 13175, we
have evaluated this final rule and
determined that it has no potential
effects on federally recognized Indian
tribes. There are no Indian or tribal
lands on the OCS.

List of Subjects in 30 CFR Part 250

Administrative practice and
procedure, Continental shelf,
Environmental protection, Incorporation
by reference, Oil and gas exploration,
and Reporting and recordkeeping
requirements.

Dated: January 31, 2007.
C. Stephan Allred,

Assistant Secretary—Land and Minerals
Management.

m For the reasons stated in the preamble,
the MMS amends 30 CFR part 250 as
follows:

PART 250—OIL AND GAS AND
SULPHUR OPERATIONS IN THE
OUTER CONTINENTAL SHELF

m 1. The authority citation for part 250
continues to read as follows:

Authority: 43 U.S.C. 1331, et seq., 31
U.S.C. 9701.

m 2.In § 250.198, the following
document incorporated by reference is
added to the table in paragraph (e) in
alphanumerical order.

§250.198 Documents incorporated by
reference.

in OCS activities, this final rule will not  Effects when it takes a regulatory action ~ * * * * *
affect that role. that is identified as a significant energy (e)* * *
] Incorporated by
Title of documents reference at

API RP 65, Recommended Practice for Cementing Shallow Water Flow Zones in Deep Water Wells, First Edition, September

2002, Product No. G56001

* *

§250.415(e)

* *
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m 3.In § 250.415, add a new paragraph
(e) as set forth below.

§250.415 What must my casing and
cementing programs include?
* * * * *

(e) a statement of how you evaluated
the best practices included in API RP
65, Recommended Practice for
Cementing Shallow Water Flow Zones
in Deep Water Wells (incorporated by
reference as specified in § 250.198), if
you drill a well in water depths greater
than 500 feet and are in either of the
following two areas:

(1) An “area with an unknown
shallow water flow potential” is a zone
or geologic formation where neither the
presence nor absence of potential for a
shallow water flow has been confirmed.

(2) An “area known to contain a
shallow water flow hazard” is a zone or
geologic formation for which drilling
has confirmed the presence of shallow
water flow.

[FR Doc. E7—3426 Filed 2—27-07; 8:45 am]
BILLING CODE 4310-MR-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[WV101-6038; FRL-8273-7]

Approval and Promulgation of Air
Quality Implementation Plans; West
Virginia; Update to Materials
Incorporated by Reference

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; Notice of
administrative change.

SUMMARY: EPA is updating the materials
submitted by West Virginia that are
incorporated by reference (IBR) into the
State Implementation Plan (SIP). The
regulations affected by this update have
been previously submitted by the West
Virginia Department of Environmental
Protection and approved by EPA. This
update affects the SIP materials that are
available for public inspection at the
National Archives and Records
Administration (NARA), the Air and
Radiation Docket and Information
Center located at EPA Headquarters in
Washington, DC, and the Regional
Office.

EFFECTIVE DATE: This action is effective
February 28, 2007.

ADDRESSES: SIP materials which are
incorporated by reference into 40 CFR
part 52 are available for inspection at
the following locations: Air Protection
Division, U.S. Environmental Protection

Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103; the
Air and Radiation Docket and
Information Center, EPA Headquarters
Library, Room Number 3334, EPA West
Building, 1301 Constitution Ave., NW.,
Washington, DC 20460, and the
National Archives and Records
Administration. If you wish to obtain
materials from a docket in the EPA
Headquarters Library, please call the
Office of Air and Radiation (OAR)
Docket/Telephone number: (202) 566—
1742; or the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030,
or go to: http://www.archives.gov/
federal_register/
code_of federal _regulations/
ibr_locations.html.

FOR FURTHER INFORMATION CONTACT:
Harold A. Frankford, (215) 814—2108 or
by e-mail at frankford.harold@epa.gov.
SUPPLEMENTARY INFORMATION: The SIP is
a living document which the State
revises as necessary to address the
unique air pollution problems.
Therefore, EPA from time to time must
take action on SIP revisions containing
new and/or revised regulations to make
them part of the SIP. On May 22, 1997
(62 FR 27968), EPA revised the
procedures for incorporating by
reference Federally-approved SIPs, as a
result of consultations between EPA and
the Office of the Federal Register (OFR).
The description of the revised SIP
document, IBR procedures and
“Identification of plan” format are
discussed in further detail in the May
22,1997 Federal Register document. On
February 10, 2005 (70 FR 7024), EPA
published a Federal Register beginning
the new IBR procedure for West
Virginia. In this document, EPA is doing
the following:

1. Announcing the update to the IBR
material as of December 15, 2006.

2. Making corrections to the following
entries listed in the paragraph
52.2520(c) chart, as described below:

a. 45 CSR 14, “State citation [Chapter
16—20 or 45 CSR]” column—revising the
entries for the regulation citation and
Sections 45-14-2, 45-14-3, and 45-14—
19.

b. 45 CSR 14, “Title/subject”
column—revising the entry for Section
45-14-25.

c. 45 CSR 14, ““State effective date”
column, all entries—revising the
effective date from ““6/2/05” to “6/1/
05.”

d. 45 CSR 19—Adding entries for
Tables 45—19A and 45—-19B. These
tables were part of the regulatory text of
45 CSR 19 which EPA approved as a

revision of the West Virginia SIP on
November 2, 2006 (71 FR 64668), but
were inadvertently omitted from the
amended rule for 40 CFR 52.2520(c)
published at 71 FR 64670.

e. 45 CSR 19, “State citation [Chapter
16—20 or 45 CSR]” column—revising the
entries for the regulation citation and
Sections 45—14-2, 45-14-3, and 45-14—
17.

f. 45 CSR 19, “Title/subject”
column—revising the entry for Section
45-19-23.

g. 45 CSR 19, “State effective date”
column, all entries—revising the
effective date from ““6/2/05” to ““6/1/
05.”

h. 45 CSR 14 and 45 CSR 19,
‘“Additional explanation at 40 CFR
52.2565” column, all entries—adding
the SIP effective date for each entry.

3. Making corrections to the title of
the “Additional information”” column in
the paragraph 52.2520(d) chart.

EPA has determined that today’s rule
falls under the ““good cause” exemption
in section 553(b)(3)(B) of the
Administrative Procedures Act (APA)
which, upon finding “good cause,”
authorizes agencies to dispense with
public participation, and section
553(d)(3) which allows an agency to
make a rule effective immediately
(thereby avoiding the 30-day delayed
effective date otherwise provided for in
the APA). Today’s rule simply codifies
provisions which are already in effect as
a matter of law in Federal and approved
State programs. Under section 553 of the
APA, an agency may find good cause
where procedures are “impractical,
unnecessary, or contrary to the public
interest.” Public comment is
“unnecessary’”’ and ‘“‘contrary to the
public interest” since the codification
only reflects existing law. Immediate
notice in the CFR benefits the public by
removing outdated citations and
incorrect chart entries.

Statutory and Executive Order Reviews

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
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will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4). This rule also does
not have tribal implications because it
will not have a substantial direct effect
on one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant. In reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act. In this
context, in the absence of a prior
existing requirement for the State to use
voluntary consensus standards (VCS),
EPA has no authority to disapprove a
SIP submission for failure to use VCS.

It would thus be inconsistent with
applicable law for EPA, when it reviews
a SIP submission, to use VCS in place
of a SIP submission that otherwise
satisfies the provisions of the Clean Air
Act. Thus, the requirements of section
12(d) of the National Technology

Transfer and Advancement Act of 1995
(15 U.S.C. 272 note) do not apply. This
rule does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

EPA has also determined that the
provisions of section 307(b)(1) of the
Clean Air Act pertaining to petitions for
judicial review are not applicable to this
action. Prior EPA rulemaking actions for
each individual component of the West
Virginia SIP compilations had
previously afforded interested parties
the opportunity to file a petition for
judicial review in the United States
Court of Appeals for the appropriate
circuit within 60 days of such
rulemaking action. Thus, EPA sees no
need in this action to reopen the 60-day
period for filing such petitions for
judicial review for this “Identification of
plan” reorganization update action for
West Virginia.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and record keeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: January 18, 2007.
Donald S. Welsh,
Regional Administrator, Region III.

m 40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42.U.S.C. 7401 et seq.
Subpart XX—West Virginia

m 2. Section 52.2520 is amended by
revising paragraphs (b), (c), and (d) to
read as follows:

§52.2520 Identification of plan.

* * * * *

(b) Incorporation by reference.

(1) Material listed as incorporated by
reference in paragraphs (c) and (d) was
approved for incorporation by reference
by the Director of the Federal Register
in accordance with 5 U.S.C. 552(a) and
1 CFR part 51. Material incorporated as
it exists on the date of the approval, and
notice of any change in the material will
be published in the Federal Register.
Entries in paragraphs (c) and (d) of this
section with EPA approval dates on or
after December 15, 2006 will be
incorporated by reference in the next
update to the SIP compilation.

(2) EPA Region III certifies that the
rules/regulations provided by EPA at
the addresses in paragraph (b)(3) of this
section are an exact duplicate of the
officially promulgated State rules/
regulations which have been approved
as part of the State implementation plan
as of December 15, 2006.

(3) Copies of the materials
incorporated by reference may be
inspected at the EPA Region III Office at
1650 Arch Street, Philadelphia, PA
19103; the EPA, Air and Radiation
Docket and Information Center, Room
Number 3334, EPA West Building, 1301
Constitution Avenue, NW., Washington,
DC 20460; or at the National Archives
and Records Administration (NARA).
For information on the availability of
this material at NARA, call 202-741—
6030, or go to: http://www.archives.gov/
federal_register/
code_of federal_regulations/
ibr_locations.html.

(c) EPA-Approved Regulations

EPA-APPROVED REGULATIONS IN THE WEST VIRGINIA SIP

State citation
[Chapter 16—20 or
45 CSR ]

Title/subject

State
effective
date

EPA approval date

Additional explanation/
citation at
40 CFR §52.2565

[45 CSR] Series 1

NOx Budget Trading Program as a M

eans of Control and Reduction of Nitrogen Oxides

General
Definitions

Section 45-1-1
Section 45-1-2

5/1/06
5/1/06

9/28/06 71 FR 56881.
9/28/06 71 FR 56881.
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State citation State Additional explanation/
[Chapter 16—20 or Title/subject effective EPA approval date citation at
45 CSR ] date 40 CFR §52.2565

Section 45-1-3 ........ ACTONYMS ..ottt 5/1/06 | 9/28/06 71 FR 56881.

Section 45-1—4 ........ NOx Budget Trading Program Applicability ............ 5/1/06 | 9/28/06 71 FR 56881.

Section 45-1-5 ........ Retired Unit Exemption ... 5/1/06 | 9/28/06 71 FR 56881.

Section 45-1-6 ........ NOx Budget Trading Program Standard Require- 5/1/02 | 5/10/02 67 FR 37133 ..... (c)(46)
ments.

Section 45-1-7 ........ Computation of TIMe .....c.cccceveviiieiiie e 5/1/02 | 5/10/02 67 FR 37133 ..... (c)(46)

Section 45-1-10 ...... Authorization and Responsibilities of the NOx Au- 5/1/02 | 5/10/02 67 FR 37133 ..... (c)(46)
thorized Account Representative.

Section 45-1-11 ...... Alternate NOx Authorized Account Representative 5/1/02 | 5/10/02 67 FR 37133 ..... (c)(46)

Section 45-1-12 ...... Changing the NOx Authorized Account Represent- 5/1/02 | 5/10/02 67 FR 37133 ..... (c)(46)
ative and the Alternate NOx Authorized Account
Representative; Changes in Owners and Opera-
tors.

Section 45-1-13 ...... Account Certificate of Representation .................... 5/1/02 | 5/10/02 67 FR 37133 ..... (c)(46)

Section 45-1-14 ...... Objections Concerning the NOx Authorized Ac- 5/1/02 | 5/10/02 67 FR 37133 ..... (c)(46)
count Representative.

Section 45-1-20 ...... General NOx Budget Trading Program Permit Re- 5/1/02 | 5/10/02 67 FR 37133 ..... (c)(46)
quirements.

Section 45-1-21 ...... NOx Budget Permit Applications ...........ccccccoevivennene 5/1/02 | 5/10/02 67 FR 37133 ..... (c)(46)

Section 45-1-22 ...... Information Requirements for NOx Budget Permit 5/1/06 | 9/28/06 71 FR 56881.
Applications.

Section 45-1-23 ...... NOx Budget Permit Contents .........ccccccevveeriieeneeens 5/1/02 | 5/10/02 67 FR 37133 ..... (c)(46)

Section 45-1-24 ...... NOx Budget Permit Revisions ............ccceeeierieennene 5/1/02 | 5/10/02 67 FR 37133 ..... (c)(46)

Section 45-1-30 ...... Compliance Certification Report ..........cccceevveenenne. 5/1/02 | 5/10/02 67 FR 37133 ..... (c)(46)

Section 45-1-31 ...... Secretary’s and Administrator’'s Action on Compli- 5/1/02 | 5/10/02 67 FR 37133 ..... (c)(46)
ance Certifications.

Section 45-1-40 ...... State NOx Trading Program Budget ..........cccco..... 5/1/02 | 5/10/02 67 FR 37133 ..... (c)(46)

Section 45-1-41 ...... Timing Requirements for State NOx Allowance Al- 5/1/02 | 5/10/02 67 FR 37133 ..... (c)(46)
locations.

Section 45-1-42 ...... State NOx Allowance Allocations .........cccceeveveennns 5/1/02 | 5/10/02 67 FR 37133 ..... (c)(46)

Section 45-1-43 ...... Compliance Supplement Pool ...........ccccoceennnne. 5/1/02 | 5/10/02 67 FR 37133 ..... (c)(46)

Section 45-1-50 ...... NOx Allowance Tracking System Accounts ........... 5/1/02 | 5/10/02 67 FR 37133 ..... (c)(46)

Section 45-1-51 ...... Establishment of Accounts ............cccocciiiiiiiiiins 5/1/02 | 5/10/02 67 FR 37133 ..... (c)(46)

Section 45-1-52 ...... NOx Allowance Tracking System Responsibilities 5/1/02 | 5/10/02 67 FR 37133 ..... (c)(46)
of NOx Authorized Account Representative.

Section 45-1-53 ...... Recordation of NOx Allowance Allocations ............ 5/1/02 | 5/10/02 67 FR 37133 ..... (c)(46)

Section 45-1-54 ...... Compliance .......cccccceeevuenen. 5/1/02 | 5/10/02 67 FR 37133 ..... (c)(46)

Section 45-1-55 ...... NOx Allowance Banking .... 5/1/02 | 5/10/02 67 FR 37133 ..... (c)(46)

Section 45-1-56 ...... Account Error .........ccocoeveeinenne 5/1/02 | 5/10/02 67 FR 37133 ..... (c)(46)

Section 45-1-57 ...... Closing of General Accounts ...........cccceeuee. 5/1/02 | 5/10/02 67 FR 37133 ..... (c)(46)

Section 45-1-60 ...... Submission of NOx Allowance Transfers ............... 5/1/02 | 5/10/02 67 FR 37133 ..... (c)(46)

Section 45-1-61 ...... Allowance Transfer Recordation ...........cccccceevvennnne 5/1/02 | 5/10/02 67 FR 37133 ..... (c)(46)

Section 45-1-62 ...... Notification .........cccocvviiiiiiiiiiies 5/1/02 | 5/10/02 67 FR 37133 ..... (c)(46)

Section 45-1-70 ...... General Monitoring Requirements 5/1/06 | 9/28/06 71 FR 56881.

Section 45-1-71 ...... Initial Certification and Recertification Procedures 5/1/06 | 9/28/06 71 FR 56881.

Section 45—-1-72 ...... Out of Control Periods ........cccceeviiriieiniiiieeneeeeenne 5/1/06 | 9/28/06 71 FR 56881.

Section 45-1-73 ...... Notifications ..........cocoeeiiiiii e 5/1/02 | 5/10/02 67 FR 37133 ..... (c)(46)

Section 45—-1-74 ...... Recordkeeping and Reporting . 5/1/06 | 9/28/06 71 FR 56881.

Section 45-1-75 ...... PEUHONS ....eeeeeeeeeceeeeeeeeeeeeee e 5/1/02 | 5/10/02 67 FR 37133 ... (c)(46)

Section 45-1-76 ...... Additional Requirements to Provide Heat Input 5/1/02 | 5/10/02 67 FR 37133 ..... (c)(46)
Data.

Section 45-1-80 ...... Individual Opt-in Applicability ..........ccccceviirinnienns 5/1/02 | 5/10/02 67 FR 37133 ..... (c)(46)

Section 45-1-81 ...... Opt-in General Requirements ..........cccccoveevvreennene. 5/1/02 | 5/10/02 67 FR 37133 ..... (c)(46)

Section 45-1-82 ...... Opt-in NOx Authorized Account Representative .... 5/1/02 | 5/10/02 67 FR 37133 ..... (c)(46)

Section 45-1-83 ...... Applying for NOx Budget Opt-in Permit ................. 5/1/02 | 5/10/02 67 FR 37133 ..... (c)(46)

Section 45-1-84 ...... Opt-in Process ......cccccecvveevveeevcvennnnns 5/1/02 | 5/10/02 67 FR 37133 ..... (c)(46)

Section 45-1-85 ...... NOx Budget Opt-in Permit Contents ............ccc.c..... 5/1/02 | 5/10/02 67 FR 37133 ..... (c)(46)

Section 45-1-86 ...... Withdrawal From NOx Budget Trading Program ... 5/1/02 | 5/10/02 67 FR 37133 ..... (c)(46)

Section 45-1-87 ...... Change in Regulatory Status ........c.cccccevenvreennene. 5/1/02 | 5/10/02 67 FR 37133 ..... (c)(46)

Section 45-1-88 ...... NOx Allowance Allocations to Opt-in Units . 5/1/02 | 5/10/02 67 FR 37133 ..... (c)(46)

Section 45-1-89 ...... Appeal Procedures ...........ccoceeceeniiiiiieeieesee e 5/1/06 | 9/28/06 71 FR 56881 ..... New Section.

Section 45-1-90 ...... Requirements for Stationary Internal Combustion 5/1/06 | 9/28/06 71 FR 56881 ..... New Section.
Engines.

Section 45-1-100 .... | Requirements for Emissions of NOx From Cement 5/1/06 | 9/28/06 71 FR 56881.

Manufacturing Kilns.

[45 CSR] Series 2 To Prevent and Control Particulate Air Pollution From Co

mbustion of Fuel in Indirect Heat Exchangers

Section 45-2-1
Section 45-2-2

GENETAL .o
DefinitionNS ...c.veeveeiie e

8/31/00
8/31/00

8/11/03 68 FR 47473
8/11/03 68 FR 47473

(c)(56)
(c)(56)
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State citation State Additional explanation/
[Chapter 16—20 or Title/subject effective EPA approval date citation at
45 CSR ] date 40 CFR §52.2565
Section 45-2-3 ........ Visible Emissions of Smoke and/or Particulate 8/31/00 | 8/11/03 68 FR 47473 ..... (c)(56)
Matter Prohibited and Standards of Measure-
ment.
Section 45-2—4 ........ Weight Emission Standards ...........ccccceeceeninriieennen. 8/31/00 | 8/11/03 68 FR 47473 ..... (c)(56)
Section 45-2-5 ........ Control of Fugitive Particulate Matter .... 8/31/00 | 8/11/03 68 FR 47473 ..... (c)(56)
Section 45-2—6 ........ Registration ... 8/31/00 | 8/11/03 68 FR 47473 ..... (c)(56)
Section 45-2-7 ........ Permits ..o 8/31/00 | 8/11/03 68 FR 47473 ..... (c)(56)
Section 45-2-8 ........ Testing, Monitoring, Recordkeeping, and Report- 8/31/00 | 8/11/03 68 FR 47473 ..... (c)(56)
ing.
Section 45-2-9 ........ Start-ups, Shutdowns, and Malfunctions ..... 8/31/00 | 8/11/03 68 FR 47473 ..... (c)(56)
Section 45-2—10 ...... VaranCes .....cccccvrieereeiiee e 8/31/00 | 8/11/03 68 FR 47473 ..... (c)(56)
Section 45-2-11 ...... Exemptions ........cccociiiiiiinnnn. 8/31/00 | 8/11/03 68 FR 47473 ..... (c)(56)
Section 45-2-12 ...... Inconsistency Between Rules ............cccoccviiiiiiens 8/31/00 | 8/11/03 68 FR 47473 ..... (c)(56)
Table 45-2A ............. [Total Allowable Particulate Matter Emission Rate 8/31/00 | 8/11/03 68 FR 47473 ..... (c)(56)
for All Type ‘¢’ Fuel Burning Units Located at
One Plant].
45CSR2 Appendix Compliance Test Procedures for 45CSR2
Section 1 GENETAL .. 8/31/00 | 8/11/03 68 FR 47473 ..... (c)(56)
Section 3 ... SymbolS .....cecveiiiieieene 8/31/00 | 8/11/03 68 FR 47473 ..... (c)(56)
Section 4 ... Adoption of Test Methods ... 8/31/00 | 8/11/03 68 FR 47473 ..... (c)(56)
Section 5 ... Unit Load and Fuel Quality Requirements .. 8/31/00 | 8/11/03 68 FR 47473 ..... (c)(56)
Section 6 ... MiInor EXCEPLIONS ......ccccveiiiiiiieniieeeeeee e 8/31/00 | 8/11/03 68 FR 47473 ..... (c)(56)
Section 7 ... Pretest and Post Test General Requirements ........ 8/31/00 | 8/11/03 68 FR 47473 ..... (c)(56)
Section 8 Heat Input Data Measurements ...........ccccceeveeneeenns 8/31/00 | 8/11/03 68 FR 47473 ..... (c)(56)
Section 9 .....cceeevenene Computations and Data Analysis .........c.ccccceerernenne 8/31/00 | 8/11/03 68 FR 47473 ..... (c)(56)
[45 CSR] Series 3 To Prevent and Control Air Pollution From the Operation of Hot Mix Asphalt Plants
Section 45-3—1 ........ GENETAl ..o 8/31/00 | 10/11/02 67 FR 63270 ... | (c)(48)
Section 45-3-2 ........ Definitions ......ccoiveeiiece e 8/31/00 | 10/11/02 67 FR 63270 ... | (c)(48)
Section 45-3-3 ........ Emission of Smoke and/or Particulate Matter Pro- 8/31/00 | 10/11/02 67 FR 63270 ... | (c)(48)
hibited and Standards of Measurement—Visible.
Section 45-3—4 ........ Emission of Smoke and/or Particulate Matter Pro- 8/31/00 | 10/11/02 67 FR 63270 ... | (c)(48)
hibited and Standards of Measurement—Weight
Emissions.
Section 45-3-5 ........ Permits ..o 8/31/00 | 10/11/02 67 FR 63270 ... | (c)(48)
Section 45-3-6 ........ Reports and Testing .... 8/31/00 | 10/11/02 67 FR 63270 ... | (c)(48)
Section 45-3-7 ........ Variance ............ 8/31/00 | 10/11/02 67 FR 63270 ... | (c)(48)
Section 45-3-8 ........ Circumvention .......cccccceveneenee. 8/31/00 | 10/11/02 67 FR 63270 ... | (c)(48)
Section 45-3-9 ........ Inconsistency Between Rules ............cccoocviiiiiiiens 8/31/00 | 10/11/02 67 FR 63270 ... | (c)(48)

[45 CSR] Series 5 To Prevent and Control Air Pollution From the Operation of Coal Preparation Plants, Coal Handling Operations, and
Coal Refuse Disposal Areas

Section 45-5—-1 ........ GENEIAl ... 8/31/00 | 10/7/02 67 FR 62379 ..... (c)(47)

Section 45-5-2 ........ Definitions ....cccvviiiiiie e 8/31/00 | 10/7/02 67 FR 62379 ..... (c)(47)

Section 45-5-3 ........ Emission of Particulate Matter Prohibited and 8/31/00 | 10/7/02 67 FR 62379 ..... (c)(47)
Standards of Measurement.

Section 45-5—4 ........ Control and Prohibition of Particulate Emissions 8/31/00 | 10/7/02 67 FR 62379 ..... (c)(47)

From Coal Thermal Drying Operations of a Coal
Preparation Plant.

Section 45-5-5 ........ Control and Prohibition of Particulate Emissions 10/22/93 | 7/13/99 64 FR 37681 ..... (c)(42)
From an Air Table Operation of a Coal Prepara-
tion Plant.
Section 45-5-6 ........ Control and Prohibition of Fugitive Dust Emissions 8/31/00 | 10/7/02 67 FR 62379 ..... (c)(47)
From Coal Handling Operations and Preparation
Plants.
Section 45-5-7 ........ Standards for Coal Refuse Disposal Areas ............ 8/31/00 | 10/7/02 67 FR 62379 ..... (c)(47)
Section 45-5-8 ........ Burning Coal Refuse Disposal Areas ..........cccc..... 8/31/00 | 10/7/02 67 FR 62379 ..... (c)(47)
Section 45-5-9 ........ Monitoring of Operations ..........cccccuveevvenerieerenieeneen. 8/31/00 | 10/7/02 67 FR 62379 ..... (c)(47)
Section 45-5-10 ...... Construction, Modification, and Relocation Permits 8/31/00 | 10/7/02 67 FR 62379 ..... (c)(47)
Section 45-5—-11 ...... Operating Permits .........ccooeeiiieiicniiecceeee e 8/31/00 | 10/7/02 67 FR 62379 ..... (c)(47)
Section 45-5-12 ...... Reporting and Testing ........coccevveiiiiniiinienieeeee 8/31/00 | 10/7/02 67 FR 62379 ..... (c)(47)
Section 45-5-13 ...... VaNHANCE ....oiiuiiiiieiieeee e 8/31/00 | 10/7/02 67 FR 62379 ..... (c)(47)
Section 45-5-14 ...... Transfer of Permits 8/31/00 | 10/7/02 67 FR 62379 ..... (c)(47)
Section 45-5-15 ...... Inconsistency Between Rules 8/31/00 | 10/7/02 67 FR 62379 ..... (c)(47)
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State citation State Additional explanation/
[Chapter 16—20 or Title/subject effective EPA approval date citation at
45 CSR ] date 40 CFR §52.2565
AppendiX .......ccceeneee. Particulate Emission Limitations and Operational 8/31/00 | 10/7/02 67 FR 62379 ..... (c)(47)
Monitoring Requirements Applicable to Thermal
Dryers Installed Before October 24, 1974.
[45 CSR] Series 6 To Prevent and Control Air Pollution From Combustion of Refuse
Section 45-6-1 ........ GENETAl ..ot 7/1/01 | 2/10/03 68 FR 6627 ....... (c)(51)
Section 45-6-2 ........ Definitions .....ccoeiiiiiii e 7/1/01 | 2/10/03 68 FR 6627 ....... (c)(51)
Section 45-6-3 ........ Open Burning Prohibited ..........ccccooiiiiiiiiinnienneee 7/1/01 | 2/10/03 68 FR 6627 ....... (c)(51)
Section 45-6—4 ........ Emission Standards for Incinerators and Inciner- 7/1/01 | 2/10/03 68 FR 6627 ....... (c)(51)
ation.
Section 45-6-5 ........ Registration ..........ccoceeiiiiiiiii s 7/1/01 | 2/10/03 68 FR 6627 ....... (c)(51)
Section 45-6-6 ........ Permits ......cooiii e 7/1/01 | 2/10/03 68 FR 6627 ....... (c)(51)
Section 45-6-7 ........ Reports and Testing .........ccoocveviiiiiiiiiiciiereeees 7/1/01 | 2/10/03 68 FR 6627 ....... (c)(51)
Section 45-6-8 ........ Variances ......cccccvvriieiieeieeneeeiees 7/1/01 | 2/10/03 68 FR 6627 ....... (c)(51)
Section 45-6-9 ........ Emergencies and Natural Disasters .. 7/1/01 | 2/10/03 68 FR 6627 ....... (c)(51)
Section 45-6-10 ...... Effect of the Rule ........cccccceriiniinnen. 7/1/01 | 2/10/03 68 FR 6627 ....... (c)(51)
Section 45-6—-11 ...... Inconsistency Between Rules ...........cccooceiiieeinenns 7/1/01 | 2/10/03 68 FR 6627 ....... (c)(51)

[45 CSR] Series 7 To Prevent and Control Particulate Matter Air Pollution

From Manufacturing Process Operations

Section 45-7-1
Section 45-7-2
Section 45-7-3

Section 45-7-4

Section 45-7-5
Section 45-7-6
Section 45-7-7
Section 45-7-8
Section 45-7-9
Section 45-7-10
Section 45-7-11

Section 45-7-12
Table 45-7A, Table
45-7B.

General

Definitions

Emission of Smoke and/or Particulate Matter Pro-
hibited and Standards of Measurement.

Control and Prohibition of Particulate Emissions by
Weight From Manufacturing Process Source
Operations.

Control of Fugitive Particulate Matter

Registration

Permits

Reporting and Testing ....

Variance

Exemptions

Alternative Emission Limits for Duplicate Source
Operations.

Inconsistency Between Rules. .........ccccocevniieennnnn.

[Maximum Allowable Emission Rates From
Sources Governed by 45 CFR Series 7].

08/31/00
08/31/00
08/31/00

08/31/00

08/31/00
08/31/00
08/31/00
08/31/00
08/31/00
08/31/00
08/31/00

08/31/00
08/31/00

06/03/03 68 FR 33010 ...
06/03/03 68 FR 33010 ...
06/03/03 68 FR 33010 ...

06/03/03 68 FR 33010 ...

06/03/03 68 FR 33010 ...
06/03/03 68 FR 33010 ...
06/03/03 68 FR 33010 ...
06/03/03 68 FR 33010 ...
06/03/03 68 FR 33010 ...
06/03/03 68 FR 33010 ...
06/03/03 68 FR 33010 ...

06/03/03 68 FR 33010 ...
06/03/03 68 FR 33010 ...

(c)(55)
(c)(55)
(c)(85)

(c)(55)

[Ch. 16-20] TP-4 Compliance Test Procedures for Regulation VIl— ‘To Prevent and Control Particulate
Manufacturing Process Operations

Air Pollution From

Section 1
Section 2 ...
Section 3

General
Visible Emission Test Procedure ....
Mass Emission Test Procedures

2/23/84
2/23/84
2/23/84

6/28/85 45 FR 26732
6/28/85 45 FR 26732
6/28/85 45 FR 26732

no (c) number;
no (c) number;
no (c) number;

[45 CSR] Series 8 Ambient Air Quality Standards for Sulfur Oxides and Particulate Matter

Section 45-8-1 ........ [CT=1 01T - | OSSR 4/25/90 | 6/28/93 58 FR34526 ...... (c)(28)
Section 45-8-2 ........ Definitions .......cccocevinieiiieenns 4/25/90 | 6/28/93 58 FR34526 ...... (c)(28)
Section 45-8-3 ........ Ambient Air Quality Standards . 4/25/90 | 6/28/93 58 FR34526 ...... (c)(28)
Section 45-8—4 ........ Methods of Measurement .................. 4/25/90 | 6/28/93 58 FR34526 ...... (c)(28)
Section 45-8-5 ........ Inconsistency Between Regulations ....................... 4/25/90 | 6/28/93 58 FR34526 ...... (c)(28)
[45 CSR] Series 9 Ambient Air Quality Standards for Carbon Monoxide and Ozone
Section 45-9-1 ........ GeNEral ..o 6/1/00 | 10/7/02 67 FR 62381 ..... (c)(50)
Section 45-9-2 ........ Anti-Degradation Policy .. 6/1/00 | 10/7/02 67 FR 62381 ..... (c)(50)
Section 45-9-3 ........ Definitions .......ccccceviiieeiicen. 6/1/00 | 10/7/02 67 FR 62381 ..... (c)(50)
Section 45-9—-4 ........ Ambient Air Quality Standards . 6/1/00 | 10/7/02 67 FR 62381 ..... (c)(50)
Section 45-9-5 ........ Methods of Measurement ..........ccccccevvceeeviieeesnenen. 6/1/00 | 10/7/02 67 FR 62381 ..... (c)(50)

[45 CSR] Series 10 To Prevent and Control Air Pollution From The Emission of Sulfur Oxides

Section 45-10-1
Section 45-10-2
Section 45-10-3

Section 45-10—4

General

Definitions

Sulfur Dioxide Weight Emission Standards for Fuel
Burning Units.

Standards for Manufacturing Process Source Op-
erations.

8/31/00
8/31/00
8/31/00

8/31/00

6/3/03 68 FR 33002
6/3/03 68 FR 33002
6/3/03 68 FR 33002

6/3/03 68 FR 33002

(c)(53)
(c)(53)
(€)(53)

(c)(53)




8908

Federal Register/Vol. 72, No. 39/Wednesday, February 28, 2007 /Rules and Regulations

EPA-APPROVED REGULATIONS IN THE WEST VIRGINIA SIP—Continued

State citation State Additional explanation/
[Chapter 16—20 or Title/subject effective EPA approval date citation at
45 CSR | date 40 CFR §52.2565
Section 45-10-5 ...... Combustion of Refinery or Process Gas Streams. 8/31/00 | 6/3/03 68 FR 33002 ....... (c)(53)
Section 45-10-6 ...... Registration 8/31/00 | 6/3/03 68 FR 33002 ....... (c)(53)
Section 45-10-7 ...... Permits ...ooveeeeeeeeceeee e 8/31/00 | 6/3/03 68 FR 33002 ....... (c)(53)
Section 45-10-8 ...... Testing, Monitoring, Recordkeeping and Reporting 8/31/00 | 6/3/03 68 FR 33002 ....... (c)(53)
Section 45-10-9 ...... VaranCe .....ccceoveiiiiiiieeieeiee et 8/31/00 | 6/3/03 68 FR 33002 ....... (c)(53)
Section 45-10-10 .... | Exemptions and Recommendations .. 8/31/00 | 6/3/03 68 FR 33002 ....... (c)(53)
Section 45-10—11 .... | Circumvention ........c.cccoceeveererieenenenns 8/31/00 | 6/3/03 68 FR 33002 ....... (c)(53)
Section 45-10-12 .... | Inconsistency Between Rules .. 8/31/00 | 6/3/03 68 FR 33002 ....... (c)(53)
Table 45-10A [Priority Classifications] .........cccceveervervrieeneenne 8/31/00 | 6/3/03 68 FR 33002 ....... (c)(53)
Table 45-10B [Allowable Percent Sulfur Content of Fuels] ........... 8/31/00 | 6/3/03 68 FR 33002 ....... (c)(53)
[45 CSR] Series 11 Prevention of Air Pollution Emergency Episodes
Section 45-11-1 ...... GENETAl ..o 4/25/90 | 6/28/93 58 FR34526 ...... (c)(28)
Section 45-11-2 ...... Definitions ... 4/25/90 | 6/28/93 58 FR34526 ...... (c)(28)
Section 45-11-3 ...... Episode Criteria .......c..cc..... 4/25/90 | 6/28/93 58 FR34526 ...... (c)(28)
Section 45-11-4 ...... Methods of Measurement ............... 4/25/90 | 6/28/93 58 FR34526 ...... (c)(28)
Section 45-11-5 ...... Preplanned Reduction Strategies ... 4/25/90 | 6/28/93 58 FR34526 ...... (c)(28)
Section 45-11-6 ...... Emission Reduction Plans ..........c.ccocoiiiiiiiiniiens 4/25/90 | 6/28/93 58 FR34526 ...... (c)(28)
Table | Emission Reduction Plans-Alert Level .................... 4/25/90 | 6/28/93 58 FR34526 ...... (c)(28)
Table Il Emission Reduction Plans-Warning Level ....... 4/25/90 | 6/28/93 58 FR34526 ...... (c)(28)
Table Il Emission Reduction Plans-Emergency Level 4/25/90 | 6/28/93 58 FR34526 ...... (c)(28)
Section 45-11-7 ...... Air Pollution Emergencies; Contents of Order; 4/25/90 | 6/28/93 58 FR34526 ...... (c)(28)
Hearings; Appeals.
Section 45-11-8 ...... Inconsistency Between Regulations .............ccc...... 4/25/90 | 6/28/93 58 FR34526 ...... (c)(28)
[45 CSR] Series 12 Ambient Air Quality Standard for Nitrogen Dioxide
Section 45-12—1 ...... GENETAl ..ot 6/1/00 | 10/7/02 67 FR 62378 ..... (c)(49)
Section 45-12-2 ...... Anti-Degradation Policy .. 6/1/00 | 10/7/02 67 FR 62378 ..... (c)(49)
Section 45-12-3 ...... Definitions .......ccoeeveviiiiniinieene 6/1/00 | 10/7/02 67 FR 62378 ..... (c)(49)
Section 45-12—-4 ...... Ambient Air Quality Standard .. 6/1/00 | 10/7/02 67 FR 62378 ..... (c)(49)
Section 45-12-5 ...... Methods of Measurement ...........cccceevieiiinieenneens 6/1/00 | 10/7/02 67 FR 62378 ..... (c)(49)

[45 CSR] Series

13 Permits for Construction, Modification, Reloc

Notification Requirements, Temporary Permits, General Permits,

ation and Operation of Stationary Sources of Air Pollutants,

and Procedures for Evaluation

Section 45-13-1
Section 45-13-2
Section 45-13-3
Section 45-13-4
Section 45-13-5

Section 45-13-6 ......
Section 45-13-7
Section 45-13-8
Section 45-13-9
Section 45-13-10 ....

Section 45-13-11 ...
Section 45-13-12 ....
Section 45-13-13 ...
Section 45-13-14 ...
Section 45-13-15 ....
Table 45-13A
Table 45-13B

General
Definitions
Reporting Requirements for Stationary Sources ....
Administrative Updates to Existing Permits
Permit Application and Reporting Requirements
for Construction of and Modifications to Sta-
tionary Sources.
Determination  of
Sources.
Modeling
Public Review Procedures
Public Meetings
Permit Transfer, Suspension, Revocation and Re-
sponsibility.
Temporary Construction or Modification Permits ...
Permit Application Fees
Inconsistency Between Rules ..
Statutory Air Pollution
Hazardous Air Pollutants ..
Potential Emission Rate
De Minimus Sources

Compliance of Stationary

6/1/00
6/1/00
6/1/00
6/1/00
6/1/00

6/1/00

6/1/00
6/1/00
6/1/00
6/1/00

6/1/00
6/1/00
6/1/00
6/1/00
6/1/00
6/1/00
6/1/00

2/28/03 68 FR 9559
2/28/03 68 FR 9559
2/28/03 68 FR 9559
2/28/03 68 FR 9559
2/28/03 68 FR 9559

2/28/03 68 FR 9559

2/28/03 68 FR 9559
2/28/03 68 FR 9559
2/28/03 68 FR 9559
2/28/03 68 FR 9559

2/28/03 68 FR 9559
2/28/03 68 FR 9559
2/28/03 68 FR 9559
2/28/03 68 FR 9559
2/28/03 68 FR 9559
2/28/03 68 FR 9559
2/28/03 68 FR 9559

[45 CSR] Series 14

Permits for Construction and Major Modification of Major Statiol
Significant Deterioration

nary Sources of Air Pollution for the Prevention of

Section 45—-14-1 ......

Section 45-14-2 (Ex-
cept: 14-2.17, 14—
2.40.i, 14-2.46.d.2,
14-2.46.g, and 14—
2.56).

General

Definitions

6/1/05

6/1/05

11/2/06 71 FR 64470

11/2/06 71 FR 64470

SIP effective date is 12/
04/06.

SIP effective date is 12/
04/06.
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State citation State Additional explanation/
[Chapter 16—20 or Title/subject effective EPA approval date citation at
45 CSR ] date 40 CFR §52.2565

Section 45—14-3 (Ex- | Applicability .......ccccoiiiniiiiiiii e 6/1/05 | 11/2/06 71 FR 64470 ..... New Section. SIP effec-
cept: 4-3.4.e, 14— tive date is 12/04/06.
3.4.f (part), and
14-3.6).

Section 45-14-4 ...... Ambient Air Quality Increments and Ceilings ......... 6/1/05 | 11/2/06 71 FR 64470 ..... Formerly Section 45-14—

3; SIP effective date is
12/04/06.
Section 45—-14-5 ...... Area Classification ..........ccoooviieniiiniineeneeeee, 6/1/05 | 11/2/06 71 FR 64470 ..... Formerly Section 45-14—
4; SIP effective date is
12/04/06.
Section 45-14—6 ...... Prohibition of Dispersion Enhancement Tech- 6/1/05 | 11/2/06 71 FR 64470 ..... Formerly Section 45-14—
niques. 5; SIP effective date is
12/04/06.
Section 45-14—7 ...... Registration, Report and Permit Requirements for 6/1/05 | 11/2/06 71 FR 64470 ..... Formerly Section 45-14—
Major Stationary Sources and Major Modifica- 6; SIP effective date is
tions. 12/04/06.
Section 45-14-8 ...... Requirements Relating to Control Technology ....... 6/1/05 | 11/2/06 71 FR 64470 ..... Formerly Section 45-14—
7; SIP effective date is
12/04/06.
Section 45-14-9 ...... Requirements Relating to the Source’s Impact on 6/1/05 | 11/2/06 71 FR 64470 ..... Formerly Section 45-14—
Air Quality. 8; SIP effective date is
12/04/06.
Section 45-14-10 .... | Modeling Requirements .........cccccceviiieiieiienneccienne 6/1/05 | 11/2/06 71 FR 64470 ..... Formerly Section 45-14—
9.
Section 45-14—11 .... | Air Quality Monitoring Requirements ...........c.ccccc.. 6/1/05 | 11/2/06 71 FR 64470 ..... Formerly Section 45-14—
10; SIP effective date
is 12/04/06.
Section 45-14—12 .... | Additional Impacts Analysis Requirements ............. 6/1/05 | 11/2/06 71 FR 64470 ..... Formerly Section 45-14—
11; SIP effective date
is 12/04/06.
Section 45-14-13 .... | Additional Requirements and Variances for 6/1/05 | 11/2/06 71 FR 64470 ..... Formerly Section 45-14—
Sources Impacting Federal Class | Areas. 12; SIP effective date
is 12/4/06.
Section 45-14-14 .... | Procedures for Sources Employing Innovative 6/1/05 | 11/2/06 71 FR 64470 ..... Formerly Section 45-14—
Control Technology. 13; SIP effective date
is 12/4/06.
Section 45-14—-15 .... | Exclusions From Increment Consumption .............. 6/1/05 | 11/2/06 71 FR 64470 ..... Formerly Section 45-14—
14; SIP effective date
is 12/4/06.
Section 45-14-16 .... | Specific Exemptions ........ccccvoiiiiniiinienienece 6/1/05 | 11/2/06 71 FR 64470 ..... Formerly Section 45-14—
15; SIP effective date
is 12/4/06.
Section 45-14—17 .... | Public Review Procedures ..........cccccevveriiinenienncnne 6/1/05 | 11/2/06 71 FR 64470 ..... Formerly Section 45-14—
16; SIP effective date
is 12/04/06.
Section 45-14—18 .... | Public Meetings ........cccceieeiiniirieninesence e 6/1/05 | 11/2/06 71 FR 64470 ..... Formerly Section 45-14—
17; SIP effective date
is 12/4/06.
Section 45-14-19 Permit Transfer, Cancellation, and Responsibility .. 6/1/05 | 11/2/06 71 FR 64470 ..... Formerly Section 45-14—
(except part of 19— 18; SIP effective date
19.8). is 12/4/06.
Section 45-14-20 .... | Disposition of Permits .........ccccevvvrieeninninnieiienne 6/1/05 | 11/2/06 71 FR 64470 ..... Formerly Section 45-14—
19; SIP effective date
is 12/4/06.

Section 45-14-21 .... | Conflict with Other Permitting Rules ....................... 6/1/05 | 11/2/06 71 FR 64470 ..... Formerly Section 45-14—
20; SIP effective date
is 12/4/06.

Section 45—14-25 .... | Actuals PALS ......ccccooiiiiiiiieiiece e 6/1/05 | 11/2/06 71 FR 64470 ..... New Section. SIP effec-
tive date is 12/4/06.

Section 45-14-26 .... | Inconsistency Between Rules .........cccccceviiiniiinenne 6/1/05 | 11/2/06 71 FR 64470 ..... New Section. SIP effec-

tive date is 12/4/06.

[45 CSR] Series 19

Permits for Construction and Major Modification of Major Stationary Sources of Air Pol

Contribute to Nonattainment

lution Which Cause or

Section 45—-19-1

(1T 0 1=T = |

6/1/05

11/2/06 71 FR 64468

SIP effective date is 12/

4/06.
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State citation State Additional explanation/
[Chapter 16—20 or Title/subject effective EPA approval date citation at
45 CSR ] date 40 CFR §52.2565
Section 45—19-2 (Ex- | Definitions ......cccooiiiiiiiiniiiieeeeeee e 6/1/05 | 11/2/06 71 FR 64468 ..... SIP effective date is 12/
cept: 19-2.16, 19— 4/06.
2.33.c.8, 19—
2.39.b.2.C, 19—
2.39.b.5, and 19—
2.53).
Section 45—19-3 (Ex- | Applicability .......cccccooiiniiiiiiiiiieeee 6/1/05 | 11/2/06 71 FR 64468 ..... SIP effective date is 12/
cept: 19-3.4.e, 19— 4/06.
3.4.f (part), and
19-3.6).
Section 45-19—-4 ...... Conditions for a Permit Approval for Proposed 6/1/05 | 11/2/06 71 FR 64468 ..... SIP effective date is 12/
Major Sources that Would Contribute to a Viola- 4/06.
tion of NAAQS.
Section 45-19-5 ...... Conditions for Permit Approval for Sources Locat- 6/1/05 | 11/2/06 71 FR 64468 ..... SIP effective date is 12/
ing In Attainment or Unclassifiable Areas that 4/06.
Would Cause a New Violation of a NAAQS.
Section 45-19-7 ...... Baseline for Determining Credit for Emission Off- 6/1/05 | 11/2/06 71 FR 64468 ..... SIP effective date is 12/
sets. 4/06.
Section 45-19-8 ...... Location of Emissions Offsets ........cccccooeeviieniiennen. 6/1/05 | 11/2/06 71 FR 64468 ..... SIP effective date is 12/
4/06.
Section 45-19-9 ...... Administrative Procedures for Emission Offset 6/1/05 | 11/2/06 71 FR 64468 ..... SIP effective date is 12/
Proposals. 4/06.
Section 45-19—-12 .... | Reasonable Further Progress ........c..cccceceveriencnne 6/1/05 | 11/2/06 71 FR 64468 ..... SIP effective date is 12/
4/06.
Section 45-19-13 .... | Source Impact AnalysiS ..........ccccerverivineriiinenienenns 6/1/05 | 11/2/06 71 FR 64468 ..... SIP effective date is 12/
4/06.
Section 45-19-14 .... | Permit Requirements for Major Stationary Sources 6/1/05 | 11/2/06 71 FR 64468 ..... SIP effective date is 12/
and Major Modifications. 4/06.
Section 45-19-15 .... | Public Review Procedures ..........c.ccccevveriieninieencnne 6/1/05 | 11/2/06 71 FR 64468 ..... SIP effective date is 12/
4/06.
Section 45-19-16 .... | Public Meetings .........cccvveriiiiiieiinese e 6/1/05 | 11/2/06 71 FR 64468 ..... SIP effective date is 12/
4/06.
Section 45-19-17 Permit Transfer, Cancellation and Responsibility ... 6/1/05 | 11/2/06 71 FR 64468 ..... SIP effective date is 12/
(Except part of 19— 4/06.
17.4).
Section 45-19-18 .... | Disposition of Permits ........ccccceceeeivcieeniceeeiiiieeenns 6/1/05 | 11/2/06 71 FR 64468 ..... SIP effective date is 12/
4/06.
Section 45-19-19 .... | Requirements for Air Quality Models ...................... 6/1/05 | 11/2/06 71 FR 64468 ..... SIP effective date is 12/
4/06.
Section 45-19-23 ... | Actuals PAL .......ccoeriiiiieeeeeeeee e 6/1/05 | 11/2/06 71 FR 64468 ..... SIP effective date is 12/
4/06.
Section 45-19-24 .... | Conflict with Other Permitting Rules ....................... 6/1/05 | 11/2/06 71 FR 64468 ..... SIP effective date is 12/
4/06.
Section 45-19-25 .... | Inconsistency Between Rules .........ccccceviiiniiinenne 6/1/05 | 11/2/06 71 FR 64468 ..... SIP effective date is 12/
4/06.
Table 45-19A ........... No Title [Table of Significance Levels] .........cc........ 6/1/05 | 11/2/06 71 FR 64468 ..... SIP effective date is 12/
4/06.
Table 45-19B ........... Averaging Time (hours) .......cccccviiniienieinieneeee, 6/1/05 | 11/2/06 71 FR 64468 ..... SIP effective date is 12/

4/06.

[45 CSR] Series 20 Good Engineering Practice as Appli

cable to Stack Heights

Section 45-20-1
Section 45-20-2
Section 45-20-3
Section 45-20-4
Section 45-20-5

General
Definitions
Standards
Public Review Procedures
Inconsistency Between Regulations

7/14/89
7/14/89
7/14/89
7/14/89
7/14/89

4/19/94 59 FR 18489
4/19/94 59 FR 18489
4/19/94 59 FR 18489
4/19/94 59 FR 18489
4/19/94 59 FR 18489

(€)(27)
(©)(27)
(©)(27)
(©)(27)
(©)(27)

[45 CSR] Series 21

Regulation to Prevent and Control Air Poll

ution From the Emission of Volatile Org

anic Compounds

Section 45-21-1
Section 45-21-2
Section 45-21-3
Section 45-21-4

Section 45-21-5

Section 45-21-6

Section 45-21-7

General
Definitions ....
Applicability
Compliance Certification, Recordkeeping, and Re-
porting Procedures for Coating Sources.
Compliance Certification, Recordkeeping, and Re-
porting Requirements for Non-Coating Sources.
Requirements for Sources Complying by Use of
Control Devices.
Circumvention

7/7/193
7/7/93
7/7/193
7/7/93

7/7/93

7/7/93

7/7/93

2/1/95 60 FR 6022
2/1/95 60 FR 6022
2/1/95 60 FR 6022
2/1/95 60 FR 6022

2/1/95 60 FR 6022

2/1/95 60 FR 6022

2/1/95 60 FR 6022

(€)(33)
(€)(33)
(€)(33)
(c)(33)
(c)(33)
(c)(33)

(©)(33)
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State citation State Additional explanation/
[Chapter 16—20 or Title/subject effective EPA approval date citation at
45 CSR ] date 40 CFR §52.2565
Section 45-21-8 ...... Handling, Storage, and Disposal of Volatile Or- 7/7/93 | 2/1/95 60 FR 6022 ......... (c)(33)
ganic Compounds (VOCs).
Section 45-21-9 ...... Compliance Programs, Registration, Variance, 7/7/93 | 2/1/95 60 FR 6022 ......... (c)(33)
Permits, Enforceability.
Section 45-21-11 ... | Can CoatiNg ......cccccvreeirereereieeeseee e 7/7/93 | 2/1/95 60 FR 6022 ......... (c)(33)
Section 45-21-12 .... | Coil Coating 7/7/93 | 2/1/95 60 FR 6022 ......... (c)(33)
Section 45-21-14 .... | Fabric Coating .......cccceeieieriiiiiesiee e 7/7/93 | 2/1/95 60 FR 6022 ......... (c)(33)
Section 45-21-15 .... | Vinyl Coating ......ccccereriiireiiiiecieseeesieeese e 7/7/93 | 2/1/95 60 FR 6022 ......... (c)(33)
Section 45-21-16 .... | Coating of Metal Furniture ....... 7/7/93 | 2/1/95 60 FR 6022 ......... (c)(33)
Section 45-21-17 .... | Coating of Large Appliances .... 7/7/93 | 2/1/95 60 FR 6022 ......... (c)(33)
Section 45-21-18 .... | Coating of Magnet Wire ..........ccccceceeeee. 7/7/93 | 2/1/95 60 FR 6022 ......... (c)(33)
Section 45-21-19 .... | Coating of Miscellaneous Metal Parts .................... 7/7/93 | 2/1/95 60 FR 6022 ......... (c)(33)
Section 45-21-21 .... | Bulk Gasoline Plants .........ccccceevieeiiceeesiieeesceee s 7/7/93 | 2/1/95 60 FR 6022 ......... (c)(33)
Section 45-21-22 .... | Bulk Gasoline Terminals .........cccoccevieeneeiieeniennneenne 7/7/93 | 2/1/95 60 FR 6022 ......... (c)(33)
Section 45-21-23 .... | Gasoline Dispensing Facility—Stage | Vapor Re- 7/7/93 | 2/1/95 60 FR 6022 ......... (c)(33)
covery.
Section 45-21-24 .... | Leaks From Gasoline Tank Trucks ............cccceeuene 7/7/93 | 2/1/95 60 FR 6022 ......... (c)(33)
Section 45-21-25 .... | Petroleum Refinery Sources .........c.ccceoiviiinncineene 7/7/93 | 2/1/95 60 FR 6022 ......... (c)(33)
Section 45-21-26 .... | Leaks From Petroleum Refinery Equipment ........... 7/7/93 | 2/1/95 60 FR 6022 ......... (c)(33)
Section 45—21-27 .... | Petroleum Liquid Storage in External Floating 7/7/93 | 2/1/95 60 FR 6022 ......... (c)(33)
Roof Tanks.
Section 45-21-28 .... | Petroleum Liquid Storage in Fixed Roof Tanks ...... 7/7/93 | 2/1/95 60 FR 6022 ......... (c)(33)
Section 45-21-29 .... | Leaks From Natural Gas/Gasoline Processing 7/7/93 | 2/1/95 60 FR 6022 ......... (c)(33)
Equipment.
Section 45-21-31 .... | Cutback and Emulsified Asphalt ..........ccccccceniinenne 7/7/93 | 2/1/95 60 FR 6022 ......... (c)(33)
Section 45-21-39 .... | Air Oxidation Processes in the Synthetic Organic 7/7/93 | 2/1/95 60 FR 6022 ......... (c)(33)
Chemical Manufacturing Industry.
Section 45-21-41 .... | Test Methods and Compliance Procedures: Gen- 7/7/93 | 2/1/95 60 FR 6022 ......... (c)(33)
eral Provisions.
Section 45-21-42 .... | Test Methods and Compliance Procedures: Deter- 7/7/93 | 2/1/95 60 FR 6022 ......... (c)(33)
mining the Volatile Organic Compound (VOC)
Content of Coatings and Inks.
Section 45-21-43 .... | Test Methods and Compliance Procedures: Alter- 7/7/93 | 2/1/95 60 FR 6022 ......... (c)(33)
native Compliance Methods for Surface Coating.
Section 45-21-44 .... | Test Methods and Compliance Procedures: Emis- 7/7/93 | 2/1/95 60 FR 6022 ......... (c)(33)
sion Capture and Destruction or Removal Effi-
ciency and Monitoring Requirements.
Section 45-21-45 .... | Test Methods and Compliance Procedures: Deter- 7/7/93 | 2/1/95 60 FR 6022 ......... (c)(33)
mining the Destruction or Removal Efficiency of
a Control Device.
Section 45-21-46 .... | Test Methods and Compliance Procedures: Leak 7/7/93 | 2/1/95 60 FR 6022 ......... (c)(33)
Detection Methods for Volatile Organic Com-
pounds (VOCs).
Section 45-21-47 .... | Performance Specifications for Continuous Emis- 7/7/93 | 2/1/95 60 FR 6022 ......... (c)(33)
sions Monitoring of Total Hydrocarbons.
Section 45—21-48 .... | Quality Control Procedures for Continuous Emis- 7/7/93 | 2/1/95 60 FR 6022 ......... (c)(33)
sion Monitoring Systems (CEMS).
Appendix A ............... VOC Capture EffiCIENCY .....cceevveeiiiiieeiieeieeeee, 7/7/93 | 2/1/95 60 FR 6022 ......... (c)(33)
[45 CSR] Series 26 NOx Budget Trading Program as a Means of Control and Reduction of Nitrogen Oxides From Electric Generating
Units
Section 45-26—-1 ...... GENEIAl ..o 5/1/02 | 5/10/02 67 FR 31733 ..... (c)(46)
Section 45-26-2 ...... Definitions ....cocveiiiiiie e 5/1/02 | 5/10/02 67 FR 31733 ..... (c)(46)
Section 45-26-3 ...... Measurements, Abbreviations and Acronyms ........ 5/1/02 | 5/10/02 67 FR 31733 ..... (c)(46)
Section 45-26—4 ...... NOx Budget Trading Program Applicability 5/1/02 | 5/10/02 67 FR 31733 ..... (c)(46)
Section 45-26-5 ...... Retired Unit Exemption ........cccociiiiiiiiiiiieies 5/1/02 | 5/10/02 67 FR 31733 ..... (c)(46)
Section 45-26-6 ...... NOx Budget Trading Program Standard Require- 5/1/02 | 5/10/02 67 FR 31733 ..... (c)(46)
ments.
Section 45-26—7 ...... Computation of TIMe .......cccceviiiiiiiiiiieeeeeee 5/1/02 | 5/10/02 67 FR 31733 ..... (c)(46)
Section 45-26-10 .... | Authorization and Responsibilities of the NOx Au- 5/1/02 | 5/10/02 67 FR 31733 ..... (c)(46)
thorized Account Representative.
Section 45-26—-11 .... | Alternate NOx Authorized Account Representative 5/1/02 | 5/10/02 67 FR 31733 ..... (c)(46)
Section 45-26-12 .... | Changing the NOx Authorized Account Represent- 5/1/02 | 5/10/02 67 FR 31733 ..... (c)(46)
ative and the Alternate NOx Authorized Account
Representative; Changes in Owners and Opera-
tors.
Section 45-26-13 .... | Account Certificate of Representation .................... 5/1/02 | 5/10/02 67 FR 31733 ..... (c)(46)
Section 45-26-14 .... | Objections Concerning the NOx Authorized Ac- 5/1/02 | 5/10/02 67 FR 31733 ..... (c)(46)
count Representative.




8912 Federal Register/Vol. 72, No. 39/Wednesday, February 28, 2007 /Rules and Regulations

EPA-APPROVED REGULATIONS IN THE WEST VIRGINIA SIP—Continued

State citation State Additional explanation/
[Chapter 16—20 or Title/subject effective EPA approval date citation at
45 CSR | date 40 CFR §52.2565
Section 45-26-20 .... | General NOx Budget Trading Program Permit Re- 5/1/02 | 5/10/02 67 FR 31733 ..... (c)(46)
quirements.
Section 45-26-21 .... | NOx Budget Permit Applications ..........ccccccevvvenncne 5/1/02 | 5/10/02 67 FR 31733 ..... (c)(46)
Section 45-26-22 .... | Information Requirements for NOx Budget Permit 5/1/02 | 5/10/02 67 FR 31733 ..... (c)(46)
Applications.
Section 45-26-23 .... | NOx Budget Permit Contents ..........ccccceeveerevrnenne 5/1/02 | 5/10/02 67 FR 31733 ..... (c)(46)
Section 45-26-24 .... | NOx Budget Permit Revisions ..... 5/1/02 | 5/10/02 67 FR 31733 ..... (c)(46)
Section 45-26-30 .... | Compliance Certification Report 5/1/02 | 5/10/02 67 FR 31733 ..... (c)(46)
Section 45-26-31 .... | Secretary’s and Administrator's Action on Compli- 5/1/02 | 5/10/02 67 FR 31733 ..... (c)(46)
ance Certifications.
Section 45-26-40 .... | State NOx Trading Program Budget ...........cccc.c... 5/1/02 | 5/10/02 67 FR 31733 ..... (c)(46)
Section 45-26—41 .... | Timing Requirements for State NOx Allowance Al- 5/1/02 | 5/10/02 67 FR 31733 ..... (c)(46)
locations.
Section 45-26—42 .... | State NOx Allowance Allocations ..........c..ccceceeeeeene 5/1/02 | 5/10/02 67 FR 31733 ..... (c)(46)
Section 45-26-43 .... | Compliance Supplement Pool ............cccceeeene 5/1/02 | 5/10/02 67 FR 31733 ..... (c)(46)
Section 45-26-50 .... | NOx Allowance Tracking System Accounts ........... 5/1/02 | 5/10/02 67 FR 31733 ..... (c)(46)
Section 45-26-51 .... | Establishment of Accounts ..........ccceceviniiiinicncne 5/1/02 | 5/10/02 67 FR 31733 ..... (c)(46)
Section 45-26-52 .... | NOx Allowance Tracking System Responsibilities 5/1/02 | 5/10/02 67 FR 31733 ..... (c)(46)
of NOx Authorized Account Representative.
Section 45-26-53 .... | Recordation of NOx Allowance Allocations ............ 5/1/02 | 5/10/02 67 FR 31733 ..... (c)(46)
Section 45-26-54 .... | COMPlIANCE .....ooeeiiiriiiiieeeeeeee e 5/1/02 | 5/10/02 67 FR 31733 ..... (c)(46)
Section 45-26-55 .... | NOx Allowance Banking ..........cccccevveeneeniiennenninene 5/1/02 | 5/10/02 67 FR 31733 ..... (c)(46)
Section 45-26-56 .... | Account Error .........cccceceveeinenne 5/1/02 | 5/10/02 67 FR 31733 ..... (c)(46)
Section 45-26-57 .... | Closing of General Accounts ............cccceeu... 5/1/02 | 5/10/02 67 FR 31733 ..... (c)(46)
Section 45-26—60 .... | Submission of NOx Allowance Transfers .... 5/1/02 | 5/10/02 67 FR 31733 ..... (c)(46)
Section 45-26-61 .... | Allowance Transfer Recordation .................. 5/1/02 | 5/10/02 67 FR 31733 ..... (c)(46)
Section 45-26-62 .... | Notification ..........cccccoevieniiinnenennn 5/1/02 | 5/10/02 67 FR 31733 ..... (c)(46)
Section 45-26-70 .... | General Monitoring Requirements .............ccoceeeeen. 5/1/02 | 5/10/02 67 FR 31733 ..... (c)(46)
Section 45-26-71 .... | Initial Certification and Recertification Procedures 5/1/02 | 5/10/02 67 FR 31733 ..... (c)(46)
Section 45-26-72 .... | Out of Control Periods ........ccccoviirieiiieenienneeieenne 5/1/02 | 5/10/02 67 FR 31733 ..... (c)(46)
Section 45-26-73 .... | Notifications ...........ccoceevvrernens 5/1/02 | 5/10/02 67 FR 31733 ..... (c)(46)
Section 45-26-74 .... | Recordkeeping and Reporting . 5/1/02 | 5/10/02 67 FR 31733 ..... (c)(46)
Section 45-26-75 ... | PEHtIONS .....ouoveceeceeceeeeeeeeeceeeeeeeeeeeeeeeeeeeeeeee e 5/1/02 | 5/10/02 67 FR 31733 ... (c)(46)
Section 45-26-76 .... | Additional Requirements to Provide Heat Input 5/1/02 | 5/10/02 67 FR 31733 ..... (c)(46)
Data.

[45 CSR] Series 29 Rule Requiring the Submission of Emission Statements for Volatile Organic Compound Emissions and Oxides of
Nitrogen Emissions

Section 45-29-1 ...... GENEIAL .. 7/7/93 | 8/4/95 60 FR 39855 ....... (c)(34)
Section 45-29-2 ...... Definitions ....cocvviiiiiii e 7/7/93 | 8/4/95 60 FR 39855 ....... (c)(34)
Section 45-29-3 ...... APPIICADIIItY ..o 7/7/93 | 8/4/95 60 FR 39855 ....... (c)(34)
Section 45-29-4 ...... Compliance Schedule .........cccccoceeee. 7/7/93 | 8/4/95 60 FR 39855 ....... (c)(34)
Section 45-29-5 ...... Emission Statement Requirements ... 7/7/93 | 8/4/95 60 FR 39855 ....... (c)(34)
Section 45-29-6 ...... Enforceability ..........cccoeviiiiniinien. 7/7/93 | 8/4/95 60 FR 39855 ....... (c)(34)
Section 45-29-7 ...... Severability .... 7/7/93 | 8/4/95 60 FR 39855 ....... (c)(34)

[45 CSR] Series 35 Requirements for Determining Conformity of General Federal Actions to Applicable Air Quality Implementation
Plans (General Conformity)

Section 45-35-1 ...... GENETAl .. 5/1/95 | 9/5/95 60 FR 46029 ....... (c)(37)

Section 45-35-2 ...... Definitions 5/1/95 | 9/5/95 60 FR 46029 ....... (c)(37)

Section 45-35-3 ...... Adoption of Criteria, Procedures and Require- 5/1/95 | 9/5/95 60 FR 46029 ....... (c)(37)
ments.

Section 45-35—4 ...... Requirements .......ccocvoieiiiiiieenee e 5/1/95 | 9/5/95 60 FR 46029 ....... (c)(37)

(d) EPA approved state source-
specific requirements.

EPA-APPROVED SOURCE SPECIFIC REQUIREMENTS

Additional expla-
EPA approval date nation/citation at 40
CFR §52.2565

Permit/order or registration num- | State effective

Source name ber date

Mountaineer Carbon Co ........ccccevcvveeviiieenns Consent Order ......ccccceevcveeeennnen. 7/2/82 | 9/1/82 47 FR 38532 (c)(18)
National Steel Corp.—Weirton Steel Division | Consent Order (Bubble) ............. 7/6/82 | 12/9/82 47 FR 55396 | (c)(19)
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EPA-APPROVED SOURCE SPECIFIC REQUIREMENTS—Continued

. . . . Additional expla-
Source name Permit/order orb;erglstratlon num- Stated:ftfeectlve EPA approval date | nation/citation at 40
CFR §52.2565
Columbia Gas Transmission Corporation— | Consent Order ............c.cceceennnne. 9/12/90 | 4/24/91 56 FR 18733 | (c)(24)
Lost River Station.
Wheeling-Pittsburgh Steel Corp .........ccc....... Consent Order CO-SIP-91-29 11/14/91 | 7/25/94 59 FR 37696 | (c)(26)
Standard Lafarge ............ Consent Order CO-SIP-91-30 11/14/91 | 7/25/94 59 FR 37696 | (c)(26)
Follansbee Steel Corp ....... Consent Order CO-SIP-91-31 11/14/91 | 7/25/94 59 FR 37696 | (c)(26)
Koppers Industries, Inc .......... Consent Order CO-SIP-91-32 11/14/91 | 7/25/94 59 FR 37696 | (c)(26)
International Mill Service, Inc . Consent Order CO-SIP-91-33 11/14/91 | 7/25/94 59 FR 37696 | (c)(26)
Starvaggi Industries, Inc ........ Consent Order CO-SIP-91-34 11/14/91 | 7/25/94 59 FR 37696 | (c)(26)
Quaker State Corporation ..........cccceceeeeeeeeenne Consent Order CO-SIP-95-1 ... 1/9/95 | 11/27/96 61 FR (c)(35)
60191.
Weirton Steel Corporation ..........c.ccceceevvernenne Consent Order CO-SIP-95-2 ... 1/9/95 | 11/27/96 61 FR (c)(35)
60191.
PPG Industries, INC ......ccccoecveviveeiineeecne Consent Order CO-SIP-2000-1 1/25/00 | 8/2/00 65 FR 47339 (c)(44)(i)B)(T1)
Bayer Corporation Consent Order CO-SIP-2000-2 1/26/00 | 8/2/00 65 FR 47339 (c)(44)(i)B)(2)
Columbian Chemicals Company ................... Consent Order CO-SIP-2000-3 1/31/00 | 8/2/00 65 FR 47339 (c)(44)(i)(B)(3)
PPG Industries, INC ......cccceeviviiiiiiciiceee, Consent Order CO-SIP-C- 7/29/03 | 4/28/04 69 FR 23110 | (c)(58)
2003-27.
Wheeling-Pittsburgh Steel Corporation ......... Operating Permit R13—1939A .... 8/19/03 | 05/05/04 69 FR (c)(59)(i)(B)(T1)
24986.
Weirton Steel Corporation ..........ccccceeerceeeenene Consent Order, CO-SIP-C- 8/4/03 | 05/05/04 69 FR (c)(59)(i)(B)(2)
2003-28. 24986.

* * * * *

[FR Doc. E7-3318 Filed 2-27-07; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2006-0603 FRL-8114-9]
2-Propenoic Acid, Methyl Ester,
Polymer with Ethenyl Acetate,

Hydrolyzed, Sodium Salts; Tolerance
Exemption

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance for residues of 2-propenoic
acid, methyl ester, polymer with ethenyl
acetate, hydrolyzed, sodium salts (CAS
Reg. No. 886993—11-9) when used as an
inert ingredient in a pesticide chemical
formulation. MonoSol, LLC submitted a
petition to EPA under the Federal Food,
Drug, and Cosmetic Act (FFDCA), as
amended by the Food Quality Protection
Act of 1996 (FQPA) requesting an
exemption from the requirement of a
tolerance. This regulation eliminates the
need to establish a maximum
permissible level for residues of 2-
propenoic acid, methyl ester, polymer
with ethenyl acetate, hydrolyzed,
sodium salts.

DATES: This regulation is effective
February 28, 2007. Objections and
requests for hearings must be received

on or before April 30, 2007, and must
be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2006-0603. All documents in the
docket are listed in the index for the
docket. Although listed in the index,
some information is not publicly
available, e.g., Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S-4400,
One Potomac Yard (South Bldg.), 2777
S. Crystal Drive, Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
telephone number is (703) 305-5805.

FOR FURTHER INFORMATION CONTACT:
Bipin Gandhi, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 308-8380; e-mail address:
gandhi.bipin@epa.gov.

SUPPLEMENTARY INFORMATION:

1. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document?

In addition to accessing an electronic
copy of this Federal Register document
through the electronic docket at http://
www.regulations.gov, you may access
this “Federal Register”” document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr. You may
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also access a frequently updated
electronic version of 40 CFR part 180
through the Government Printing
Office’s pilot e-CFR site at http://
www.gpoaccess.gov/ecfr.

C. Can I File an Objection or Hearing
Request?

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
You must file your objection or request
a hearing on this regulation in
accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2006-0603 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before April 30, 2007.

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket that is described in
ADDRESSES. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit your
copies, identified by docket ID number
EPA-HQ-OPP-2006-0603, by one of
the following methods.

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

¢ Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S-4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket’s
normal hours of operation (8:30 a.m. to
4 p.m., Monday through Friday,
excluding legal holidays). Special
arrangements should be made for
deliveries of boxed information. The
Docket telephone number is (703) 305—
5805.

II. Background and Statutory Findings

In the Federal Register of July 26,
2006 (71 FR 42393) (FRL-8079-5), EPA
issued a notice pursuant to section 408
of the FFDCA, 21 U.S.C. 3464, as
amended by the FQPA (Public Law 104—
170), announcing the filing of a

pesticide petition (PP 6E7085) by
MonoSol, LLC, 1701 County Line Road,
Portage, IN 46368. The petition
requested that 40 CFR 180.960 be
amended by establishing an exemption
from the requirement of a tolerance for
residues of 2-propenoic acid, methyl
ester, polymer with ethenyl acetate,
hydrolyzed, sodium salts; CAS Reg. No.
886993-11-9. That notice included a
summary of the petition prepared by the
petitioner. There were no comments in
response to the notice of filing.

Section 408(c)(2)(A)(i) of the FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(c)(2)(A)(ii) of the FFDCA
defines ““safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of the FFDCA requires EPA
to give special consideration to
exposure of infants and children to the
pesticide chemical residue in
establishing an exemption from the
requirement of a tolerance and to
“ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue. . .”” and specifies factors EPA is
to consider in establishing an
exemption.

III. Inert Ingredient Definition

Inert ingredients are all ingredients
that are not active ingredients as defined
in 40 CFR 153.125 and include, but are
not limited to, the following types of
ingredients (except when they have a
pesticidal efficacy of their own):
Solvents such as alcohols and
hydrocarbons; surfactants such as
polyoxyethylene polymers and fatty
acids; carriers such as clay and
diatomaceous earth; thickeners such as
carrageenan and modified cellulose;
wetting, spreading, and dispersing
agents; propellants in aerosol
dispensers; microencapsulating agents;
and emulsifiers. The term “inert” is not
intended to imply nontoxicity; the
ingredient may or may not be
chemically active. Generally, EPA has
exempted inert ingredients from the
requirement of a tolerance based on the
low toxicity of the individual inert
ingredients.

IV. Risk Assessment and Statutory
Findings

EPA establishes exemptions from the
requirement of a tolerance only in those
cases where it can be shown that the
risks from aggregate exposure to
pesticide chemical residues under
reasonably foreseeable circumstances
will pose no appreciable risks to human
health. In order to determine the risks
from aggregate exposure to pesticide
inert ingredients, the Agency considers
the toxicity of the inert in conjunction
with possible exposure to residues of
the inert ingredient through food,
drinking water, and through other
exposures that occur as a result of
pesticide use in residential settings. If
EPA is able to determine that a finite
tolerance is not necessary to ensure that
there is a reasonable certainty that no
harm will result from aggregate
exposure to the inert ingredient, an
exemption from the requirement of a
tolerance may be established.

Consistent with section 408(b)(2)(D)
of the FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action and considered its validity,
completeness and reliability and the
relationship of this information to
human risk. EPA has also considered
available information concerning the
variability of the sensitivities of major
identifiable subgroups of consumers,
including infants and children. In the
case of certain chemical substances that
are defined as polymers, the Agency has
established a set of criteria to identify
categories of polymers that should
present minimal or no risk. The
definition of a polymer is given in 40
CFR 723.250(b). The following
exclusion criteria for identifying these
low risk polymers are described in 40
CFR 723.250(d).

1. The polymer, 2-propenoic acid,
methyl ester, polymer with ethenyl
acetate, hydrolyzed, sodium salts, is not
a cationic polymer nor is it reasonably
anticipated to become a cationic
polymer in a natural aquatic
environment.

2. The polymer does contain as an
integral part of its composition the
atomic elements carbon, hydrogen,
sodium, and oxygen.

3. The polymer does not contain as an
integral part of its composition, except
as impurities, any element other than
those listed in 40 CFR 723.250(d)(2)(ii).

4. The polymer is neither designed
nor can it be reasonably anticipated to
substantially degrade, decompose, or
depolymerize.

5. The polymer is manufactured or
imported from monomers and/or
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reactants that are already included on
the TSCA Chemical Substance
Inventory or manufactured under an
applicable TSCA section 5 exemption.

6. The polymer is not a water
absorbing polymer with a number
average molecular weight (MW) greater
than or equal to 10,000 daltons.

Additionally, the polymer, 2-
propenoic acid, methyl ester, polymer
with ethenyl acetate, hydrolyzed,
sodium salts, also meets as required the
following exemption criteria specified
in 40 CFR 723.250(e).

7. The polymer’s number average MW
is greater than or equal to 10,000
daltons. The polymer contains less than
2% oligomeric material below MW 500
and less than 5% oligomeric material
below MW 1,000.

Thus, 2-propenoic acid, methyl ester,
polymer with ethenyl acetate,
hydrolyzed, sodium salts meet all the
criteria for a polymer to be considered
low risk under 40 CFR 723.250. Based
on its conformance to the above criteria,
no mammalian toxicity is anticipated
from dietary, inhalation, or dermal
exposure to 2-propenoic acid, methyl
ester, polymer with ethenyl acetate,
hydrolyzed, sodium salts.

V. Aggregate Exposures

For the purposes of assessing
potential exposure under this
exemption, EPA considered that 2-
propenoic acid, methyl ester, polymer
with ethenyl acetate, hydrolyzed,
sodium salts could be present in all raw
and processed agricultural commodities
and drinking water, and that non-
occupational non-dietary exposure was
possible. The number average MW of 2-
propenoic acid, methyl ester, polymer
with ethenyl acetate, hydrolyzed,
sodium salts is 36,200 daltons.
Generally, a polymer of this size would
be poorly absorbed through the intact
gastrointestinal tract or through intact
human skin. Since 2-propenoic acid,
methyl ester, polymer with ethenyl
acetate, hydrolyzed, sodium salts
conform to the criteria that identify a
low risk polymer, there are no concerns
for risks associated with any potential
exposure scenarios that are reasonably
foreseeable. The Agency has determined
that a tolerance is not necessary to
protect the public health.

VI. Cumulative Effects

Section 408 (b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance or tolerance exemption, the
Agency consider “‘available
information” concerning the cumulative
effects of a particular chemical’s
residues and ““other substances that

have a common mechanism of toxicity.”
EPA does not have, at this time,
available data to determine whether 2-
propenoic acid, methyl ester, polymer
with ethenyl acetate, hydrolyzed,
sodium salts has a common mechanism
of toxicity with other substances. Unlike
other pesticides for which EPA has
followed a cumulative risk approach
based on a common mechanism of
toxicity, EPA has not made a common
mechanism of toxicity finding as to 2-
propenoic acid, methyl ester, polymer
with ethenyl acetate, hydrolyzed,
sodium salts and any other substances
and 2-propenoic acid, methyl ester,
polymer with ethenyl acetate,
hydrolyzed, sodium salts does not
appear to produce a toxic metabolite
produced by other substances. For the
purposes of this tolerance action,
therefore, EPA has not assumed that 2-
propenoic acid, methyl ester, polymer
with ethenyl acetate, hydrolyzed,
sodium salts has a common mechanism
of toxicity with other substances. For
information regarding EPA’s efforts to
determine which chemicals have a
common mechanism of toxicity and to
evaluate the cumulative effects of such
chemicals, see the policy statements
released by EPA’s Office of Pesticide
Programs concerning common
mechanism determinations and
procedures for cumulating effects from
substances found to have a common
mechanism on EPA’s website at http://
www.epa.gov/pesticides/cumulative.

VII. Additional Safety Factor for the
Protection of Infants and Children

Section 408 of the FFDCA provides
that EPA shall apply an additional
tenfold margin of safety for infants and
children in the case of threshold effects
to account for prenatal and postnatal
toxicity and the completeness of the
data base unless EPA concludes that a
different margin of safety will be safe for
infants and children. Due to the
expected low toxicity of 2-propenoic
acid, methyl ester, polymer with ethenyl
acetate, hydrolyzed, sodium salts, EPA
has not used a safety factor analysis to
assess the risk. For the same reasons the
additional tenfold safety factor is
unnecessary.

VIII. Determination of Safety

Based on the conformance to the
criteria used to identify a low risk
polymer, EPA concludes that there is a
reasonable certainty of no harm to the
U.S. population, including infants and
children, from aggregate exposure to
residues of 2-propenoic acid, methyl
ester, polymer with ethenyl acetate,
hydrolyzed, sodium salts.

IX. Other Considerations

A. Endocrine Disruptors

There is no available evidence that 2-
propenoic acid, methyl ester, polymer
with ethenyl acetate, hydrolyzed,
sodium salts is an endocrine disruptor.

B. Analytical Enforcement Methodology

An analytical method is not required
for enforcement purposes since the
Agency is establishing an exemption
from the requirement of a tolerance
without any numerical limitation.

C. International Tolerances

The Agency is not aware of any
country requiring a tolerance for 2-
propenoic acid, methyl ester, polymer
with ethenyl acetate, hydrolyzed,
sodium salts nor have any CODEX
Maximum Residue Levels (MRLs) been
established for any food crops at this
time.

X. Conclusion

Accordingly, EPA finds that
exempting residues of 2-propenoic acid,
methyl ester, polymer with ethenyl
acetate, hydrolyzed, sodium salts from
the requirement of a tolerance will be
safe.

XI. Statutory and Executive Order
Reviews

This final rule establishes an
exemption from the tolerance
requirement under section 408(d) of the
FFDCA in response to a petition
submitted to the Agency. The Office of
Management and Budget (OMB) has
exempted these types of actions from
review under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993).
Because this rule has been exempted
from review under Executive Order
12866 due to its lack of significance,
this rule is not subject to Executive
Order 13211, Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use (66
FR 28355, May 22, 2001). This final rule
does not contain any information
collections subject to OMB approval
under the Paperwork Reduction Act
(PRA), 44 U.S.C. 3501 et seq., or impose
any enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
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entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—-113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under section 408(d) of the FFDCA,
such as the exemption in this final rule,
do not require the issuance of a
proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply. In
addition, the Agency has determined
that this action will not have a
substantial direct effect on States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure ‘‘meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of the
FFDCA. For these same reasons, the
Agency has determined that this rule
does not have any “‘tribal implications”
as described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive order to include regulations
that have ‘“‘substantial direct effects on
one or more Indian tribes, on the

relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.”” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

XII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: February 14, 2007.

Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.

m Therefore, 40 CFR chapter I is
amended as follows:

PART 180—AMENDED

m 1. The authority citation for part 180
continues to read as follows:

Authority: 1 U.S.C. 321(q), 346a and 371.
m 2.In § 180.960 the table is amended
by alphabetically adding a polymer to
read as follows:

§180.960 Polymers; exemptions from the
requirement of a tolerance.

Polymer CAS No.
2-Propenoic acid, 886993-11-9

methyl ester, poly-
mer with ethenyl
acetate,
hydrolyzed, sodium
salts..

Polymer CAS No.

* * * * *

[FR Doc. E7-3118 Filed 2—-27-07; 8:45 am]|
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2006-0321; FRL-8115-8]

Sethoxydim; Pesticide Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for combined residues of
sethoxydim {2-[1-(ethoxyimino)butyl]-
5-[2-(ethylthio)propyl]-3-hydroxy-2-
cyclohexen-1-one }and its metabolites
containing the 2-cyclohexen-1-one
moiety (calculated as sethoxydim) in or
on buckwheat grain, buckwheat flour,
okra, borage seed, borage meal, fresh
dillweed leaves, radish tops, turnip
greens, and vegetable, root and tuber,
group 1. Interregional Research Project
No. 4 (IR-4) requested these tolerances
under the Federal Food, Drug, and
Cosmetic Act (FFDCA), as amended by
the Food Quality Protection Act of 1996
(FQPA).

DATES: This regulation is effective
February 28, 2007. Objections and
requests for hearings must be received
on or before April 30, 2007, and must
be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2006-0321. All documents in the
docket are listed in the index for the
docket. Although listed in the index,
some information is not publicly
available, e.g., Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S-4400,
One Potomac Yard (South Building),
2777 S. Crystal Drive, Arlington, VA.
The Docket Facility is open from 8:30
a.m. to 4 p.m., Monday through Friday,
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excluding legal holidays. The Docket
telephone number is (703) 305-5805.
FOR FURTHER INFORMATION CONTACT:
Barbara Madden, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 305-6463; e-mail address:
Madden.Barbara@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS 111), e.g.,
agricultural workers; greenhouse,
nursery, and floriculture workers;
farmers.

e Animal production (NAICS 112),
e.g., cattle ranchers and farmers, dairy
cattle farmers, livestock farmers.

e Food manufacturing (NAICS 311),
e.g., agricultural workers; farmers;
greenhouse, nursery, and floriculture
workers; ranchers; pesticide applicators.

¢ Pesticide manufacturing (NAICS
32532), e.g., agricultural workers;
commercial applicators; farmers;
greenhouse, nursery, and floriculture
workers; residential users.

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document?

In addition to accessing an electronic
copy of this Federal Register document
through the electronic docket at http://
www.regulations.gov, you may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr. You may
also access a frequently updated
electronic version of 40 CFR part 180
through the Government Printing
Office’s pilot e-CFR site at http://
www.gpoaccess.gov/ecfr. To access the
OPPTS Harmonized Guidelines

referenced in this document, go directly
to the guidelines at http://www.epa.gpo/
opptsfrs/home/guidelin.htm.

C. Can I File an Objection or Hearing
Request?

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
You must file your objection or request
a hearing on this regulation in
accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2006-0321 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before April 30, 2007.

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket that is described in
ADDRESSES. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit your
copies, identified by docket ID number
EPA-HQ-OPP-2006-0321, by one of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S-4400, One
Potomac Yard (South Building), 2777 S.
Crystal Drive, Arlington, VA. Deliveries
are only accepted during the Docket’s
normal hours of operation (8:30 a.m. to
4 p.m., Monday through Friday,
excluding legal holidays). Special
arrangements should be made for
deliveries of boxed information. The
Docket telephone number is (703) 305-
5805.

II. Background and Statutory Findings

In the Federal Register of July 5, 2006
(71 FR 38154) (FRL-8074-7), EPA
issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of
pesticide petitions (PP 0E6204 and
4E6885) by IR-4, 500 College Road East,
Suite 201 W, Princeton, NJ 08540. The

petitions requested that 40 CFR 180.412
be amended by establishing tolerances
for combined residues of the herbicide
sethoxydim {2-[1-(ethoxyimino)butyl]-
5-[2-(ethylthio)propyll-3-hydroxy-2-
cyclohexen-1-one} and its metabolites
containing the 2-cyclohexen-1-one
moiety in or on turnip tops at 5.0 parts
per million (ppm) (PP 0E6204) and
buckwheat, grain at 20 ppm; buckwheat,
flour at 20 ppm; borage; seed at 5.0
ppm; borage, meal at 40 ppm; borage, oil
at 40 ppm; dill, fresh leaves at 10 ppm;
dill, dried leaves at 10 ppm; okra at 4.0
ppm; vegetable root, except sugar beet,
group 1B at 4.0 ppm; and radish tops at
5.0 ppm (4E6885). That notice
referenced a summary of the petition
prepared by BASF Corporation, the
registrant, that is available in EPA’s
electronic docket. There were no
comments received in response to the
notice of filing.

Upon completing review of the
current sethoxydim database, the
Agency concluded that the appropriate
tolerance levels and preferred
commodity terms for sethoxydim
residues in or on pending crops should
be established as follows: Buckwheat,
grain at 19 ppm; buckwheat, flour at 25
ppm; okra at 2.5 ppm; borage, seed at
6.0 ppm; borage, meal at 10 ppm;
dillweed, fresh leaves at 10 ppm; radish,
tops at 4.5 ppm; turnip, greens at 5.0
ppm and Vegetable, root and tuber,
group 1 at 4.0 ppm. Vegetable, root and
tuber, group 1 incorporates both the
request for vegetable root, except sugar
beet, group 1B at 4.0 ppm and existing
tolerances for carrot, roots at 1.0 ppm;
horseradish at 4.0 ppm; beet, garden at
1.0 ppm; beet, sugar, root at 1.0 ppm;
and tuberous and corm vegetable
subgroup 1D at 4.0 ppm. Turnip, greens
replaces the term turnip tops. In
addition, the proposed tolerance for
borage oil was withdrawn because no
separate tolerance is required since oil
is covered by the borage seed tolerance
and the proposed tolerance for dill,
dried leaves was withdrawn because no
separate tolerance is required since
dried dillweed is covered by the fresh
dillweed tolerance.

EPA is also deleting several
established tolerances in section
180.412(a) that are no longer needed as
a result of this action. The revisions to
section 180.412(a) are as follows: Delete
beet, garden at 1.0 ppm; beet, sugar,
roots at 1.0 ppm,; carrot, roots at 1.0
ppm; horseradish at 4.0 ppm; and
tuberous and corm vegetable crop
subgroup at 4.0 ppm. All of these
tolerances are replaced with vegetable,
root and tuber, group 1 at 4.0 ppm.

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the



8918 Federal Register/Vol. 72,

No. 39/Wednesday, February 28, 2007 /Rules and Regulations

legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “safe”” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 of the
FFDCA and a complete description of
the risk assessment process, see http://
www.epa.gov/fedrgstr/EPA-PEST/1997/
November/Day-26/p30948.htm and
http://www.epa.gov/fedrgstr/EPA-PEST/
2003/July/Day-30/p19357.htm.

III. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D)
of FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action. EPA has sufficient data to assess
the hazards of and to make a
determination on aggregate exposure,
consistent with section 408(b)(2) of
FFDCA, for tolerances for combined
residues of sethoxydim and its
metabolites containing the 2-
cyclohexen-1-one moiety on buckwheat,
grain at 19 ppm; buckwheat, flour at 25
ppm; okra at 2.5 ppm; borage, seed at
6.0 ppm; borage, meal at 10 ppm;
dillweed, fresh leaves at 10 ppm; radish,
tops at 4.5 ppm; turnip, greens at 5.0
ppm and vegetable, root and tuber,
group 1 at 4.0 ppm. EPA’s assessment of
exposures and risks associated with
establishing the tolerance follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including

infants and children. Specific
information on the studies received and
the nature of the toxic effects caused by
sethoxydim as well as the no-observed-
adverse-effect-level (the NOAEL) and
the lowest-observed-adverse-effect-level
(the LOAEL) from the toxicity studies
can be found in the final rule published
in the Federal Register of September 29,
2003 (68 FR 55858) (http://
www.epa.gov/EPA-PEST/2003/
September/Day-29/p24562.htm).

B. Toxicological Endpoints

For hazards that have a threshold
below which there is no appreciable
risk, the dose at which the (NOAEL)
from the toxicology study identified as
appropriate for use in risk assessment is
used to estimate the toxicological level
of concern (LOC). However, the
(LOAEL) of concern are identified is
sometimes used for risk assessment if no
NOAEL was achieved in the toxicology
study selected. An uncertainty factor
(UF) is applied to reflect uncertainties
inherent in the extrapolation from
laboratory animal data to humans and in
the variations in sensitivity among
members of the human population as
well as other unknowns.

The linear default risk methodology
(Q*) is the primary method currently
used by the Agency to quantify non-
threshold hazards such as cancer. The
Q* approach assumes that any amount
of exposure will lead to some degree of
cancer risk, estimates risk in terms of
the probability of occurrence of
additional cancer cases. More
information can be found on the general
principles EPA uses in risk
characterization at be found on the
general principles EPA uses in risk
characterization at http://www.epa.gov/
pesticides/health/human.htm.

A summary of the toxicological
endpoints for sethoxydim used for
human risk assessment can be found at
www.regulations.gov in document 0003
(page 9) in Docket ID EPA-HQ-OPP—
2006—0321. To locate this information
on the Regulations.gov website follow
these steps:

Select “Advanced Search”, then
“Docket Search.”

In the “Keyword” field type the
chemical name or insert the applicable
“Docket ID number.” (example: EPA—
HQ-OPP-2005-9999).

Click the “Submit”’button.

Follow the instructions on the
regulations.gov web site to view the
index for the docket and access
available documents.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. Tolerances have been

established (40 CFR 180.412) for the
combined residues of sethoxydim and
its 2-cyclohexen-1-one moiety
containing metabolites, in or on a
variety of raw agricultural commodities.
Tolerances have also been established
for combined residues of sethoxydim in
or on milk, egg, and fat, meat, and meat
byproducts of cattle, goat, hog, horse,
poultry and sheep. Risk assessments
were conducted by EPA to assess
dietary exposures from sethoxydim in
food as follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a one-day or
single exposure.

In conducting the acute dietary
exposure assessment EPA used the
Dietary Exposure Evaluation Model
software with the Food Commodity
Intake Database (DEEM—-FCID™), which
incorporates food consumption data as
reported by respondents in the USDA
1994-1996 and 1998 Nationwide
Continuing Surveys of Food Intake by
Individuals (CSFII), and accumulated
exposure to the chemical for each
commodity. The following assumptions
were made for the acute exposure
assessments: For all proposed new uses
and for all commodities in Vegetable,
root and tuber, group 1, tolerance level
residues and 100 percent crop treated
(PCT) were assumed. For the remaining
crops with existing tolerances available
maximum PCT values were used.
Tolerance level residues were assumed
for most crops except for grapes,
oranges, potatoes, tomatoes,
strawberries, apples, pears and other
pome fruits where anticipated residues
were calculated through the
incorporation of field trial data.
Empirical processing data for apples,
grapes, tomatoes, potatoes and oranges
were used, and were sometimes
translated to other members of the crop
group. For livestock commodities, the
available PCT information was
incorporated into the dietary burden
calculation and the feeding studies were
used to determine the appropriate
residue level, however at least one food
item in each diet was assumed to be 100
PCT. PCT information was incorporated
into the acute exposure and risk
assessments through use of probabilistic
risk assessment model.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the DEEM™ software with
the Food Commodity Intake Database,
which incorporates food consumption
data as reported by respondents in the
United States Department of Agriculture
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(USDA) 1994-1996 and 1998
Nationwide Continuing Surveys of Food
Intake by Individuals (CSFII), and
accumulated exposure to the chemical
for each commodity. The following
assumptions were made for the chronic
exposure assessments: For the proposed
new uses and all commodities in
Vegetable, root and tuber, group 1
tolerance level residues and 100% CT
were assumed. For most of the crops
with existing tolerances, tolerance level
residues and average PCT values were
assumed. PCT data for some livestock
feeds were incorporated into the
calculations of the theoretical dietary
burdens for livestock, which were then
used in conjunction with the available
feeding studies to determine the
anticipated residues in livestock
commodities.

iii. Cancer. The Agency has classified
sethoxydim as not likely to be a human
carcinogen based on lack of evidence of
carcinogenicity in rats and mice.
Therefore, a cancer dietary exposure
assessment was not performed

iv. Anticipated residue and PCT
information. Section 408(b)(2)(E) of the
FFDCA authorizes EPA to use available
data and information on the anticipated
residue levels of pesticide residues in
food and the actual levels of pesticide
chemicals that have been measured in
food. If EPA relies on such information,
EPA must pursuant to section 408(f)(1)
require that data be provided 5 years
after the tolerance is established,
modified, or left in effect, demonstrating
that the levels in food are not above the
levels anticipated. Following the initial
data submission, EPA is authorized to
require similar data on a time frame it
deems appropriate. For the present
action, EPA will issue such Data Call-
Ins for information relating to
anticipated residues as are required by
FFDCA section 408(b)(2)(E) and
authorized under FFDCA section
408(f)(1). Such Data Call-Ins will be
required to be submitted no later than
5 years from the date of issuance of this
tolerance.

Section 408(b)(2)(F) of FFDCA states
that the Agency may use data on the
actual percent of food treated for
assessing chronic dietary risk only if the
Agency can make the following
findings: Condition 1, that the data used
are reliable and provide a valid basis to
show what percentage of the food
derived from such crop is likely to
contain such pesticide residue;
Condition 2, that the exposure estimate
does not underestimate exposure for any
significant subpopulation group; and
Condition 3, if data are available on
pesticide use and food consumption in
a particular area, the exposure estimate

does not understate exposure for the
population in such area. In addition, the
Agency must provide for periodic
evaluation of any estimates used. To
provide for the periodic evaluation of
the estimate of PCT as required by
section 408(b)(2)(F) of FFDCA, EPA may
require registrants to submit data on
PCT.

The Agency used PCT information for
the chronic dietary risk assessment as
follows: 1% apples, 1% apricots, 6%
globe artichokes, 5% asparagus, 14%
dry beans, 9% lima beans, 8% snap
beans, 5% garden beet tops, 1%
broccoli, 5% cabbage, 8% cantaloupes,
2% cauliflower, 1% cherries, 2%
collards, 1% corn, 1% cotton, 8%
cranberries, 6% cucumbers, 5%
eggplants, 38% flax, 1% grapes, 1%
grapefruits, 5% lemons, 1% lettuce, 1%
nectarines, 3% oranges, 2% succulent
peas, 14% dry peas, 1% peaches, 5%
peanuts, 1% pears, 3% bell peppers, 6%
nonbell peppers, 4% potatoes, 8%
pumpkins, 4% rapeseed, 6% rhubarb,
2% soybeans, 1% spinach, 8% summer
squash, 5% strawberry, 14% sunflower,
4% tomatoes, 5% turnip greens, and
12% watermelons.

EPA uses an average PCT for chronic
dietary risk analysis. The average PCT
figure for each existing use is derived by
combining available Federal, State, and
private market survey data for that use,
averaging by year, averaging across all
years, and rounding up to the nearest
multiple of five percent except for those
situations in which the average PCT is
less than one. In those cases <1% is
used as the average and <2.5% is used
as the maximum. EPA uses a maximum
PCT for acute dietary risk analysis. The
maximum PCT figure is the single
maximum value reported overall from
available federal, state, and private
market survey data on the existing use,
across all years, and rounded up to the
nearest multiple of five percent. In most
cases, EPA uses available data from
United States Department of
Agriculture/National Agricultural
Statistics Service (USDA/NASS),
Proprietary Market Surveys, and the
National Center for Food and
Agriculture Policy (NCFAP) for the most
recent six years.

The Agency believes that the three
conditions listed III.C.1.iv. have been
met. With respect to Condition 1, PCT
estimates are derived from Federal and
private market survey data, which are
reliable and have a valid basis. The
Agency is reasonably certain that the
percentage of the food treated is not
likely to be an underestimation. As to
Conditions 2 and 3, regional
consumption information and
consumption information for significant

subpopulations is taken into account
through EPA’s computer-based model
for evaluating the exposure of
significant subpopulations including
several regional groups. Use of this
consumption information in EPA’s risk
assessment process ensures that EPA’s
exposure estimate does not understate
exposure for any significant
subpopulation group and allows the
Agency to be reasonably certain that no
regional population is exposed to
residue levels higher than those
estimated by the Agency. Other than the
data available through national food
consumption surveys, EPA does not
have available information on the
regional consumption of food to which
sethoxydim may be applied in a
particular area.

2. Dietary exposure from drinking
water. The Agency lacks sufficient
monitoring exposure data to complete a
comprehensive dietary exposure
analysis and risk assessment for
sethoxydim in drinking water. Because
the Agency does not have
comprehensive monitoring data,
drinking water concentration estimates
are made by reliance on simulation or
modeling taking into account data on
the physical characteristics of
sethoxydim. Further information
regarding EPA drinking water models
used in pesticide exposure assessment
can be found at http://www.epa.gov/
oppefed1/models/water/index.htm.

Based on the First Index Screening
Tool Reservoir (FIRST) and Screening
Concentration in Groundwater (SCI-
GROW) models, the estimated
environmental concentrations (EECs) of
sethoxydim for acute exposures are
estimated to be 130 parts per billion
(ppb) for surface water and 1.5 ppb for
ground water. The EECs for chronic
exposures are estimated to be 16 ppb for
surface water and 1.5 ppb for ground
water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For
acute dietary risk assessment, the water
concentration value of 130 ppb was
used to assess the contribution to
drinking water. For chronic dietary risk
assessment, the water concentration
value of 16 ppb was used to assess the
contribution to drinking water.

3. From non-dietary exposure. The
term ‘“‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Sethoxydim is currently registered for
use on the following residential non-
dietary sites: Ornamentals and flowering
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plants, recreational areas, rights-of-way,
along fences and hedgerows, and public
and commercial buildings/structures
(non-agricultural-outdoors). The risk
assessment was conducted using the
following residential exposure
assumptions: Homeowners who apply
sethoxydim to ornamental gardens and
turf may be exposed for short-term (up
to 30 days) durations via the dermal and
inhalation routes. Short-term post
application exposures to children may
result from incidental oral contact via
hand-to-mouth, turf-to-mouth, and soil-
to-mouth activities with treated turf. No
dermal toxicity endpoints were
identified, therefore, only exposure from
inhalation (adult handlers) and
incidental ingestion (children) were
assessed. For short-term and
intermediate-term aggregate exposure,
the inhalation exposures estimated for
adult handlers cannot be combined with
dietary exposure due to lack of common
toxicity via the oral [transitory clinical
signs: Irregular gait at doses of 650
milligrams/kilogram (mg/kg) and 1,000
mg/kg and inhalation (hepatotoxicity)]
routes of exposure. Therefore, only
short-term aggregate exposures from
incidental ingestion for children via
hand-to-mouth, turf-to-mouth, and soil-
to-mouth activities with treated turf
were assessed.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of the FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”

Unlike other pesticides for which EPA
has followed a cumulative risk approach
based on a common mechanism of
toxicity, EPA has not made a common
mechanism of toxicity finding as to
sethoxydim and any other substances
and sethoxydim does not appear to
produce a toxic metabolite produced by
other substances. For the purposes of
this tolerance action, therefore, EPA has
not assumed that sethoxydim has a
common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see the policy statements
released by EPA’s Office of Pesticide
Programs concerning common
mechanism determinations and
procedures for cumulating effects from
substances found to have a common

mechanism on EPA’s website at http://
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408 of FFDCA
provides that EPA shall apply an
additional tenfold margin of safety for
infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the data base on
toxicity and exposure unless EPA
determines based on reliable data that a
different margin of safety will be safe for
infants and children. Margins of safety
are incorporated into EPA risk
assessments either directly through use
of a MOE analysis or through using
uncertainty (safety) factors in
calculating a dose level that poses no
appreciable risk to humans. In applying
this provision, EPA either retains the
default value of 10X when reliable data
do not support the choice of a different
factor, or, if reliable data are available,
EPA uses a different additional safety
factor value based on the use of
traditional uncertainty factors and/or
special FQPA safety factors, as
appropriate.

2. Prenatal and postnatal sensitivity.
Since there is evidence of increased
susceptibility of the young following
exposure to sethoxydim in the rat
developmental study and the rat
reproduction study, the EPA performed
a Degree of Concern Analysis to: 1.
Determine the level of concern for the
effects observed when considered in the
context of all available toxicity data; and
2. Identify any residual uncertainties
after establishing toxicity endpoints and
traditional uncertainty factors to be used
in the risk assessment of this chemical.
If residual uncertainties are identified,
EPA examines whether these residual
uncertainties can be addressed by a
special FQPA safety factor and, if so, the
size of the factor needed. The results of
Degree of Concern analysis for
sethoxydim are presented as follows:

The degree of concern is low for the
fetal effects in the developmental rat
study since the fetal anomalies were
seen only at the high dose (650 mg/kg/
day) which is close to the Limit Dose
(1,000 mg/kg/day), they were seen in the
presence of maternal toxicity (irregular
gait) and clear NOAELs/LOAELs were
established for maternal and
developmental toxicities.

EPA has determined that the degree of
concern was low for prenatal and/or
postnatal toxicity resulting from
exposure to sethoxydim toxicity.

3. Conclusion. In the final rule
published in the Federal Register of
September 29, 2003 (68 FR 55858)

(FRL-7328-6) (http://www.epa.gov/
EPA-PEST/2003/September/Day-29/
p24562.htm). EPA retained the
additional 10X FQPA safety factor in the
form of a Data base Uncertainty Factor
because EPA had required submission
of subchronic and developmental
neurotoxicity studies due to various
clinical signs in the rat developmental
study and evidence of developmental
abnormalities in the rat developmental
and reproductive studies. In December
of 2004, the EPA revisited the
requirement for the subchronic and
developmental neurotoxicity studies
and determined that the evidence does
not support the need for neurotoxicity
studies for the reasons discussed below.

First, EPA concluded that the clinical
signs seen in the rat developmental
study were not neurotoxicity. The
clinical signs following sethoxydim
exposure in that study were irregular
gait, decreased activity, excessive
salivation, and anogenital staining.
These effects were only observed in
animals receiving very high doses of
sethoxydim (650 mg/kg/day and 1,000
mg/kg/day). Irregular gait was observed
in 12/24 dams at 650 mg/kg/day and 10/
10 dams at 1,000 mg/kg/day on the first
day of dosing, after 3 doses the signs
began to dissipate. Decreased activity
was noted in 1/34 dams at 650 mg/kg/
day and in 4/10 dams at 1,000 mg/kg/
day and reversed after several days.
Excessive salivation was noted in 23/34
dams at 650 mg/kg/day and 10/10 dams
at 1,000 mg/kg/day. Anogenital staining
was documented in 13/34 dams at 650
mg/kg/day and 7/10 dams at 1,000 mg/
kg/day. All clinical signs reported were
transient, with the exception of the
anogenital staining which did not
reverse. Because the clinical signs
occurred shortly after dosing, only
occurred at very high treatment doses
(over one half the limit dose) and were
transitory, it is unlikely that the signs
observed are the result of a primary
systemic effect on the nervous system
but, rather, are reflective of the general
toxicity at the high dose. It should be
noted that clinical signs indicative of
nervous system effects were not
observed in any other standard toxicity
study for sethoxydim. Although none of
these other studies dosed up to 650 and
1,000 mg/kg/day, a maximum tested
dose was reached because of evidence of
other toxicities (e.g., liver effects or
body weight reductions).

Second, EPA found that there were no
developmental effects seen in the rat
and rabbit prenatal studies indicative of
an effect on the nervous system. The
main effect seen in the rat and rabbit
prenatal studies was an increased
incidence of fetal skeletal variations due
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to delayed ossification. In the rat
prenatal study, tail abnormalities
(filamentous tail or lack of a tail) were
noted. These abnormalities were
observed at a very low incidence (10
fetuses in 7 litters, 650 milligrams/
kilogram/body weight/day (mg/kg/bwt/
day and at high treatment doses (650
and 1,000 mg/kg/day). In the 2-
generation reproduction study in rat, a
tail anomaly (short, thread-like tail, no
anal opening, hindlimbs curved toward
central midline) was found in one pup
in the F2b generation (1/344 total pups;
in 1/4 litters). Tail abnormalities are
sometimes thought to relate to central
nervous system (CNS) malformations;
however, in this case, these tail
abnormalities are not likely to be the
result of a primary neurotube effect. In
the rat prenatal study, there is no
description of any effect on neural tube
derived structures. Furthermore, the
class of compounds, cyclohexones
(which sethoxydim is a member), do not
demonstrate neurotoxicity or
developmental malformations of the
nervous system.

Therefore, after a weight-of-evidence
examination of all the toxicological
studies available in the data base, the
previous requirement for a neurotoxicity
studies have been waived.

In light of its finding that
neurotoxicity studies are not needed,
EPA has now determined that reliable
data show that it would be safe for
infants and children to reduce the FQPA
safety factor to 1X. That decision is
based on the following findings:

1. The toxicity database for
sethoxydim is complete.

2. There is no indication that
sethoxydim is a neurotoxic chemical
and there is no need for a
developmental neurotoxicity study or
additional uncertainty factors to account
for neurotoxicity.

3. Although there is qualitative
evidence of increased susceptibility in
the prenatal developmental studies in
rats and rabbits, the risk assessment
team did not identify any residual
uncertainties after establishing toxicity
endpoints and traditional uncertainty
factors to be used in the risk assessment
for sethoxydim. The degree of concern
for pre-and/or postnatal toxicity is low.

4. There are no residual uncertainties
identified in the exposure databases.
The dietary food exposure assessments
were performed based on tolerance level
residues and 100 PCT for all proposed
new uses and for all commodities in
Vegetable, root and tuber, group 1. For
most of the remaining crops available
maximum PCT treated values were used
for acute dietary assessment and average
PCT values were assumed for chronic

dietary assessment. Tolerance level
residues were assumed for crops with
existing tolerances or anticipated
residues were calculated through the
incorporation of field trial data.
Conservative ground and surface water
modeling estimates were used. Similarly
conservative Residential SOPs were
used to assess post-application exposure
to children as well as incidental oral
exposure of toddlers. These assessments
will not underestimate the exposure and
risks posed by sethoxydim.

E. Aggregate Risks and Determination of
Safety

Safety is assessed for acute and
chronic risks by comparing aggregate
exposure to the pesticide to the acute
population adjusted dose (“aPAD”) and
chronic population adjusted dose
(“cPAD”). The aPAD and cPAD are
calculated by dividing the LOC by all
applicable uncertainty/safety factors.
For linear cancer risks, EPA calculates
the probability of additional cancer
cases given aggregate exposure. Short-
term, intermediate, and long-term risks
are evaluated by comparing aggregate
exposure to the LOC to ensure that the
margin of exposure (“MOE”) called for
by the product of all applicable
uncertainty/safety factors is not
exceeded.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food and water to
sethoxydim will occupy 11% of the
aPAD for the U.S. population, 7.2% of
the aPAD for females 13 years and older,
14% of the aPAD for all infants (<1 year
old), and 20% of the aPAD for children
1-2 years old, the subpopulation at
greatest exposure

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that exposure to sethoxydim from food
and water will utilize 6.9% of the cPAD
for the U.S. population, 15% of the
cPAD for all infants (<1 year old), and
16% of the cPAD for children 1-2 years
old, the subpopulation at greatest
exposure. Based on the use pattern,
chronic residential exposure to residues
of sethoxydim is not expected.

3. Short-term risk. Short-term
aggregate exposure takes into account
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).
Sethoxydim is currently registered for
use that could result in short-term
residential exposure and the Agency has
determined that it is appropriate to
aggregate chronic food and water and
short-term exposures for sethoxydim.

Using the exposure assumptions
described in this unit for short-term
exposures, EPA has concluded that
food, water and residential exposures
aggregated result in aggregate MOEs of
5,700 for children/toddlers 1-2 years of
age. Since this is the subpopulation
with the highest estimated food and
water exposures and the calculated
MOE of 5,700 is substantially greater
than the target MOE of 100 EPA has no
concern for short-term aggregate risk for
other subpopulations as well.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account residential exposure
plus chronic exposure to food and water
(considered to be a background
exposure level).

Though residential exposure could
occur with the use of sethoxydim
intermediate-term exposures are not
expected. Only risks associated with
short-term exposures of up to 30 days
were assessed.

5. Aggregate cancer risk for U.S.
population. The Agency has classified
sethoxydim as not likely to be a human
carcinogen based on lack of evidence of
carcinogenicity in rats and mice.
Sethoxydim is not expected to pose a
cancer risk.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, and to infants and children
from aggregate exposure to sethoxydim
residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodology
(gas-liquid chromatography with flame
photometric detection in the sulfur
mode) is available BASF Wyandotte
Corporations’ (BWCs) Method No. 30, 3/
15/82; MRID 44864501; Method I, PAM
II to enforce the tolerance expression for
the purpose of this request.

B. International Residue Limits

There are currently no Codex
maximum residue levels for
sethoxydim.

V. Conclusion

Therefore, the tolerance is established
for combined residues of sethoxydim
{2-[1-(ethoxyimino)butyl]-5-[2-
(ethylthio)propyl]-3-hydroxy-2-
cyclohexen-1-onet}and its metabolites
containing the 2-cyclohexen-1-one
moiety (calculated as sethoxydim), in or
on buckwheat, grain at 19 ppm;
buckwheat, flour at 25 ppm; okra at 2.5
ppm; borage, seed at 6.0 ppm; borage,
meal at 10 ppm; dillweed, fresh leaves
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at 10 ppm; radish, tops at 4.5 ppm;
turnip, greens at 5.0 ppm and vegetable,
root and tuber, group 1 at 4.0 ppm.

VI. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866 due to its lack of
significance, this rule is not subject to
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104-4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. In addition, the

Agency has determined that this action
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure “meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” ‘“Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.”” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of
FFDCA. For these same reasons, the
Agency has determined that this rule
does not have any ““tribal implications”
as described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the

distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a “major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: February 13, 2007.
Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.
m Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.412 is amended in
paragraph (a), in the table, by removing
the commodities “Beet, garden”, ‘“‘Beet,
sugar, roots”’, “Carrot, roots”
“Horseradish”, and “Tuberous and
corm vegetable crop subgroup’’; and
alphabetically adding commodities to
read as follows:

§180.412 Sethoxydim: Tolerances for
residues.

(a) * * *

Commodity

Parts per million

Borage, meal
Borage, seed
Buckwheat, flour
Buckwheat, grain ....

Dillweed, fresh leaves
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Commodity Parts per million
Lo T 11 o T (o] o L S RSSO PP PRRP PPN 4.5
BT a ] T e T =TT o R PTSPP PSP PPRPUPPRPN 5.0
Vegetable, root and tuber, GroUp 1 ... 4.0

[FR Doc. E7-3010 Filed 2-27-07; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2006-0205; FRL—8113-8]
Halosulfuron-methyl; Pesticide
Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of halosulfuron-
methyl in or on the commodities alfalfa,
forage at 1.0 parts per million (ppm) and
alfalfa, hay at 2.0 ppm. Gowan Company
requested these tolerances under the
Federal Food, Drug, and Cosmetic Act
(FFDCA), as amended by the Food
Quality Protection Act of 1996 (FQPA).
The Agency is also correcting the
tolerance expression for 40 CFR
180.479(a)(1) with this regulation. The
tolerance expression is being corrected
because the metabolites were
inadvertently deleted from the most
recent edition of 40 CFR 180.479.
DATES: This regulation is effective
February 28, 2007. Objections and
requests for hearings must be received
on or before April 30, 2007, and must
be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).
ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2006-0205. To access the
electronic docket, go to http://
www.regulations.gov, select “Advanced
Search,” then “Docket Search.” Insert
the docket ID number where indicated
and select the “Submit” button. Follow
the instructions on the regulations.gov
website to view the docket index or
access available documents. All
documents in the docket are listed in
the docket index available in
regulations.gov. Although listed in the
index, some information is not publicly
available, e.g., Confidential Business
Information (CBI) or other information

whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S-4400,
One Potomac Yard (South Bldg.), 2777
S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT:
Vickie Walters, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 305-5704; e-mail address:
walters.vickie@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS code 111),
e.g., agricultural workers; greenhouse,
nursery, and floriculture workers;
farmers.

e Animal production (NAICS code
112), e.g., cattle ranchers and farmers,
dairy cattle farmers, livestock farmers.

¢ Food manufacturing (NAICS code
311), e.g., agricultural workers; farmers;
greenhouse, nursery, and floriculture
workers; ranchers; pesticide applicators.

o Pesticide manufacturing (NAICS
32532), e.g., agricultural workers;
commercial applicators; farmers;
greenhouse, nursery, and floriculture
workers; residential users.

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System

(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document?

In addition to accessing an electronic
copy of this Federal Register document
through the electronic docket at http://
www.regulations.gov, you may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr. You may
also access a frequently updated
electronic version of 40 CFR part 180
through the Government Printing
Office’s pilot e-CFR site at http://
www.gpoaccess.gov/ecfr.

C. Can I File an Objection or Hearing
Request?

Under section 408(g) of FFDCA, as
amended by FQPA, any person may file
an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
You must file your objection or request
a hearing on this regulation in
accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2006-0205 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before April 30, 2007.

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket that is described in
ADDRESSES. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit your
copies, identified by docket ID number
EPA-HQ-OPP-2006-0205, by one of
the following methods:
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e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S-4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket’s
normal hours of operation (8:30 a.m. to
4 p.m., Monday through Friday,
excluding legal holidays). Special
arrangements should be made for
deliveries of boxed information. The
Docket telephone number is (703) 305—
5805.

II. Background and Statutory Findings

In the Federal Register of December
20, 2006 (71 FR 76321) (FRL-8104—4),
EPA issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 2F2469) by
Gowan Company, P. O. Box 5569,
Yuma, AZ 85366. The petition
requested that 40 CFR 180.479(a)(2) be
amended by establishing a tolerance for
residues of the herbicide halosulfuron
methyl, methyl 5-[(4, 6-dimethoxy-2-
pyrimidinyl)amino]
carbonylaminosulfonyl-3-chloro-1-
methyl-1H-pyrazole-4-carboxylate in or
on the raw agricultural commodities
alfalfa, forage at 1.0 ppm and alfalfa, hay
at 2.0 ppm. The Agency also proposed
that the tolerance expression for 40 CFR
180.479(a)(1) be corrected to read
“Tolerances are established for residues
of the herbicide halosulfuron-methyl,
methyl 5-[(4,6-dimethoxy-2-
pyrimidiny)amino]
carbonylaminosulfonyl-3-chloro-1-
methyl-1H-pyrazole-4-caboxylate, and
its metabolites determined as 3-chloro-
1-methyl-5-sulfamoylpyrazole-4-
carboxylic acid, expressed as
halosulfuron-methyl equivalents in or
on the raw agricultural commodities
listed in the table in this unit.”” That
notice referenced a summary of the
petition prepared by Gowan Company,
the registrant that has been included in
the public docket. There were no
comments received in response to the
notice of filing.

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ‘““safe” to mean that “there is a
reasonable certainty that no harm will

result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue....”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 of FFDCA
and a complete description of the risk
assessment process, see http://
www.epa.gov/fedrgstr/EPA-PEST/1997/
November/Day-26/p30948.htm.

ITI. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D)
of FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action. EPA has sufficient data to assess
the hazards of and to make a
determination on aggregate exposure,
consistent with section 408(b)(2) of
FFDCA, for a tolerance for residues of
halosulfuron-methyl the commodities
alfalfa, forage at 1.0 ppm and alfalfa, hay
at 2.0 ppm. EPA’s assessment of
exposures and risks associated with
establishing the tolerance follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. Specific
information on the studies received and
the nature of the toxic effects caused by
halosulfuron-methyl as well as the no-
observed-adverse-effect-level (NOAEL)
and the lowest-observed-adverse-effect-
level (LOAEL) from the toxicity studies
can be found at http://
www.regulations.gov in document 0002
(pages 16—20) in docket ID number
EPA-HQ-OPP-2006-0205.

B. Toxicological Endpoints

For hazards that have a threshold
below which there is no appreciable

risk, the dose at which the NOAEL from
the toxicology study identified as
appropriate for use in risk assessment is
used to estimate the toxicological level
of concern (LOC). However, the LOAEL
is sometimes used for risk assessment if
no NOAEL was achieved in the
toxicology study selected. An
uncertainty factor (UF) is applied to
reflect uncertainties inherent in the
extrapolation from laboratory animal
data to humans and in the variations in
sensitivity among members of the
human population as well as other
unknowns.

The linear default risk methodology
(Q*) is the primary method currently
used by the Agency to quantify non-
threshold hazards such as cancer. The
Q* approach assumes that any amount
of exposure will lead to some degree of
cancer risk, estimates risk in terms of
the probability of occurrence of
additional cancer cases. More
information can be found on the general
principles EPA uses in risk
characterization at http://www.epa.gov/
pesticides/health/human.htm.

A summary of the toxicological
endpoints for halosulfuron-methyl used
for human risk assessment can be found
at http://www.regulations.gov. in
document 0002 (pages 34—35) in docket
ID number EPA-HQ-OPP-2006—0205.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. Tolerances have been
established (40 CFR 180.479) for the
residues of halosulfuron-methyl, in or
on a variety of raw agricultural
commodities. Tolerances have been
established for halosulfuron-methyl and
its metabolites determined as 3-chlore-
1-methyl-5-sulfamoylpyrazole-4-
carboxylic acid, expressed as
halosulfuron-methyl equivalents in or
on meat by products of cattle, goat, hog,
horse, and sheep. Risk assessments were
conducted by EPA to assess dietary
exposures from halosulfuron-methyl in
food as follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

In conducting the acute dietary
exposure assessment EPA used the
Dietary Exposure Evaluation Model
software with the Food Commodity
Intake Database (DEEM-FCIDT™), which
incorporates food consumption data as
reported by respondents in the U.S.
Department of Agriculture (USDA)
1994-1996 and 1998 Nationwide
Continuing Surveys of Food Intake by
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Individuals (CSFII), and accumulated
exposure to the chemical for each
commodity. The following assumptions
were made for the chronic exposure
assessments: Tolerance level residues
and 100 percent crop treated (PCT) for
all existing and proposed uses. Percent
crop treated or anticipated residues
were not used.

The acute dietary exposure estimates
are provided for females 13-50 years old
only. The existing data showed no
indication that halosulfuron-methyl
could cause adverse effects in the
general population based upon a single
dose. Thus there is no concern for acute
dietary exposure to the general
population.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the DEEM-FCID™, which
incorporates food consumption data as
reported by respondents in the USDA
1994—-1996 and 1998 Nationwide CSFII,
and accumulated exposure to the
chemical for each commodity. The
following assumptions were made for
the chronic exposure assessments: A
chronic dietary analysis for
halosulfuron-methyl was conducted
using tolerance level residues and 100
PCT for all existing and proposed uses.
Percent crop treated or anticipated
residues were not used.

iii. Cancer. Halosulfuron-methyl is
classified as a “‘not likely”” human
carcinogen based on a lack of evidence
of carcinogenicity in male and female
mice and rats following long-term
dietary administration. Therefore,
halosulfuron-methyl is not expected to
pose a cancer risk for humans.

2. Dietary exposure from drinking
water. The Agency lacks sufficient
monitoring exposure data to complete a
comprehensive dietary exposure
analysis and risk assessment for
halosulfuron-methyl in drinking water.
Because the Agency does not have
comprehensive monitoring data,
drinking water concentration estimates
are made by reliance on simulation or
modeling taking into account data on
the physical characteristics of
halosulfuron-methyl. Further
information regarding EPA drinking
water models used in pesticide
exposure assessment can be found at
http://www.epa.gov/oppefed1/models/
water/index.

Based on the FQPA Index Reservoir
Screening Tool (FIRST) and screening
concentration in ground water (SCI-
GROW) models, the estimated
environmental concentrations (EECs) of
halosulfuron-methyl for acute exposures
are estimated to be 105 parts per billion
(ppb) for surface water and 0.065 ppb
for ground water. The EECs for chronic

exposures are estimated to be 105 ppb
for surface water and 0.065 ppb for
ground water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model (DEEM-
FCID). For acute and chronic dietary
risk assessment, the annual average
concentration of 105 ppb was used to
access the contribution to drinking
water.

3. From non-dietary exposure. The
term “‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Halosulfuron-methyl is currently
registered for use on the following
residential non-dietary sites:
Application to commercial and
residential turf and on other non-crop
sites including airports, cemeteries,
fallow areas, golf courses, landscaped
areas, public recreation areas,
residential property, roadsides, school
grounds, sod or turf seed farms, sports
fields, and landscaped areas with
established woody ornamentals.
Application may be by commercial
applicator or homeowner. Residential
handlers may receive short-term dermal
and inhalation exposure to
halosulfuron-methyl when mixing,
loading, and applying the formulations.
Adults and children may be exposed to
halosulfuron-methyl residues through
dermal contact with turf during
postapplicaton activities. A residential
exposure and risk assessment was
previously conducted for these exposure
scenarios. Combined margins of
exposure (MOEs) for adults’ and
children’s dermal exposure and
toddlers’ incidental exposure from all
residential activities are greater than the
Agency’s LOC of 100, and therefore are
not of concern. These risk assessments
are fully discussed in Unit IILE.3. of a
final rule published in the Federal
Register of September 20, 2002 (67 FR
59182) (FRL-7200-8).

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information”” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

Unlike other pesticides for which EPA
has followed a cumulative risk approach
based on a common mechanism of
toxicity, EPA has not made a common
mechanism of toxicity finding as to

halosulfuron-methyl and any other
substances and halosulfuron-methyl
does not appear to produce a toxic
metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has not
assumed that halosulfuron-methyl has a
common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see the policy statements
released by EPA’s Office of Pesticide
Programs concerning common
mechanism determinations and
procedures for cumulating effects from
substances found to have a common
mechanism on EPA’s website at http://
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

1.In general. Section 408 of FFDCA
provides that EPA shall apply an
additional tenfold margin of safety for
infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a MOE
analysis or through using uncertainty
(safety) factors in calculating a dose
level that poses no appreciable risk to
humans. In applying this provision,
EPA either retains the default value of
10X when reliable data do not support
the choice of a different factor, or, if
reliable data are available, EPA uses a
different additional safety factor (SF)
value based on the use of traditional
UFs and/or special FQPA SFs, as
appropriate.

2. Prenatal and postnatal sensitivity.
There is no evidence of increased
susceptibility of young rats in the
reproduction study with halosulfuron-
methyl. Although there is qualitative
evidence of increased susceptibility in
the prenatal developmental studies in
rats and rabbits, the Agency did not
identify any residual uncertainties after
establishing toxicity endpoints and
traditional UFs to be used in the risk
assessment of halosulfuron-methyl.

3. Conclusion. EPA determined that
the 10X SF to protect infants and
children should be removed. The FQPA
factor is reduced to 1X based on the
following findings.

i. The toxicity database for
halosulfuron-methyl is complete.
Although EPA previously required
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submission of a developmental
neurotoxicity, that requirement has been
waived based on a review of the entire
database including recently submitted
acute and subchronic neurotoxicity
studies. This review showed that there
was no evidence of clinical signs of
neurotoxicity, brain weights changes, or
neuropathology in the subchronic
(including the neurotoxicity study) or
chronic studies in rats, mice, or dogs.
The acute neurotoxicity study showed
some minor, transient functional
observational battery (FOB) effects on
day O (none statistically significant) at
the limit dose with no effects persisting
past day 0. There were not effects on
brain weights or neuropathology. The
observed FOB effects are not considered
attributable to a direct neurotoxic
response as they are minor, transient
and occurred at the limit dose.

ii. There is no evidence of increased
susceptibility of young rats in the
reproduction study with halosulfuron-
methyl. Although there is qualitative
evidence of increased susceptibility in
the prenatal developmental studies in
rats and rabbits, the Agency did not
identify any residual uncertainties after
establishing toxicity endpoints and
traditional UF's to be used in the risk
assessment of halosulfuron-methyl. The
degree of concern for pre and/or
postnatal toxicity is low.

iii. There are no residual uncertainties
identified in the exposure databases.
The dietary food exposure assessments
were performed based on 100 PCT and
tolerance level residues. Conservative
ground water and surface water
modeling estimates were used in the
risk assessments. Agency Residential
standard operational proceedures
(SOPs) are used to assess post-
application exposure to children as well
as incidental oral exposure of toddlers.
These assessments will not
underestimate the exposure and risks
posed by halosulfuron-methyl.

E. Aggregate Risks and Determination of
Safety

1. Acute risk. The acute aggregate risk
assessment is provided for females 13—
50 years old only. The existing data
showed no indication that halosulfuron-
methyl could cause adverse effects in
the general population based upon a
single dose. Thus there is no concern for
acute dietary exposure to the general
population. Using the exposure
assumptions discussed in this Unit III.C.
for acute exposure, the acute dietary
exposure from food and water to
halosulfuron-methy will occupy 1.0% of
the acute Population Adjusted Dose
(aPAD) for females 13 years and older.

EPA does not expect the acute aggregate
exposure to exceed 100% of the aPAD.

2. Chronic risk. Using the exposure
assumptions described in Unit III.C. for
chronic exposure, EPA has concluded
that exposure to halosulfuron-methyl
from food and water will utilize 3.0% of
the chronic Population Adjusted Dose
(cPAD) for the U.S. population, 8.0 of
the cPAD for all infants (<1 year old),
and 4.0% of the cPAD for children 1-

2 years old and children 3-5 years old.
Based the use pattern, chronic
residential exposure to residues of
halosulfuron-methyl is not expected.
EPA does not expect the aggregate
exposure to exceed 100% of the cPAD.

3. Short-term risk. Short-term
aggregate exposure takes into account
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).

Halosulfuron-methyl is currently
registered for use that could result in
short-term residential exposure and the
Agency has determined that it is
appropriate to aggregate chronic food
and water and short-term exposures for
halosulfuron-methyl.

A short-term risk assessment is
required for adults because there is a
residential handler exposure scenario.
In addition, a short-term risk assessment
is required for infants and children
because there is a residential post-
application exposure scenario for
infants and children.

Using the exposure assumptions
described in Unit III.C. for short-term
exposures, EPA has concluded that food
and residential exposures aggregated
result in aggregate MOEs ranging from
2,400 to 4,400. The MOE for the U.S.
population is 4,300. The most highly
exposed subgroup was all infants (less
than 1 year old with an MOE of 2,400.
These aggregate MOEs do not exceed the
Agency’s LOC for aggregate exposure to
food and residential uses. EPA does not
expect short-term aggregate exposure to
exceed the Agency’s LOC.

4. Intermegiate-term risk.
Intermediate-term aggregate exposure
takes into account residential exposure
plus chronic exposure to food and water
(considered to be a background
exposure level).

Halosulfuron-methyl is currently
registered for use(s) that could result in
intermediate-term residential exposure
and the Agency has determined that it
is appropriate to aggregate chronic food
and water and intermediate-term
exposures for halosulfuron methyl.

An intermediate-term risk assessment
is required for adults because there is a
residential handler exposure scenario.
In addition, an intermediate-term risk
assessment is required for infants and

children because there is a residential
post-application exposure scenario for
infants and children.

As an additional protective measure,
residential handler exposures were
included in the intermediate-term
aggregate risk assessment, although
residential exposure over the
intermediate-term (more than 30 days)
is unlikely.

Using the exposure assumptions
described is Unit IIL.E. for intermediate-
term exposures; EPA has concluded that
food and residential exposures
aggregated result in aggregate MOEs
ranged from 480 to 560. The MOE:s for
the U.S. population is 480. The most
highly exposed children’s subgroup was
all infants (less than 1 year old) with a
MOE of 560. These aggregate MOEs do
not exceed the Agency’s LOC for
aggregate exposure to food and
residential uses. EPA does not expect
intermediate-term aggregate exposure to
exceed the Agency’s LOC.

5. Aggregate cancer risk for U.S.
population. Halosulfuron-methyl is
classified as “not likely to be
carcinogenic to humans” based on the
lack of evidence for carcinogenicity in
mice and rats following long-term
dietary administration. Therefore
halosulfuron-methyl is not expected to
pose a cancer risk for humans.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population and to infants and children
from aggregate exposure to
halosulfuron-methyl residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodology
(gas chromatography with a nitrogen
specific detector) is available to enforce
the tolerance expression. The method
may be requested from: Chief,
Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905; e-
mail address: residuemethods@epa.gov.

B. International Residue Limits

There are currently no established
Codex, Canadian, or Mexican maximum
residue levels (MRLs) for halosulfuron-
methyl in or on alfalfa, forage or alfalfa,
hay. International harmonization is
therefore not an issue.

V. Conclusion

Therefore, the tolerance is established
for residues of halosulfuron methyl,
methyl 5-[(4, 6-dimethoxy-2-
pyrimidinyl)amino]
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carbonylaminosulfonyl-3-chloro-1-
methyl-1H-pyrazole-4-carboxylate in or
on the raw agricultural commodities
alfalfa, forage at 1.0 ppm and alfalfa, hay
at 2.0 ppm (40 CFR 180.479(a)(2)). The
Agency is also correcting the tolerance
expression for 40 CFR 180.479(a)(1) to
read ‘“Tolerances are established for
residues of the herbicide halosulfuron-
methyl, methyl 5-[(4,6-dimethoxy-2-
pyrimidiny)amino]
carbonylaminosulfonyl-3-chloro-1-
methyl-1H-pyrazole-4-caboxylate, and
its metabolites determined as 3-chloro-
1-methyl-5-sulfamoylpyrazole-4-
carboxylic acid, expressed as
halosulfuron-methyl equivalent, in or
on the raw agricultural commodities
listed in the table in this unit.”

VI. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866 due to its lack of
significance, this rule is not subject to
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under section 408(d) of FFDCA, such as

the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. In addition, the
Agency has determined that this action
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism(64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure “‘meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive order to
include regulations that have
‘“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers, and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of
FFDCA. For these same reasons, the
Agency has determined that this rule
does not have any ““tribal implications”
as described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive order to include regulations
that have “‘substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.”” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: February 14, 2007.
Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.
m Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.479 is amended by
revising the introductory text of

paragraph (a)(1) and alphabetically
adding commodities to the table in
paragraph (a)(2) to read as follows:

§180.479 Halosulfuron-methyl; tolerances
for residues.

(a) General. (1) Tolerances are
established for residues of the herbicide
halosulfuron-methyl, methyl 5-[(4,6-
dimethoxy-2-pyrimidiny)amino]
carbonylaminosulfonyl-3-chloro-1-
methyl-1H-pyrazole-4-caboxylate, and
its metabolites determined as 3-chloro-
1-methyl-5-sulfamoylpyrazole-4-
carboxylic acid, expressed as
halosulfuron-methyl equivalent in or on
the raw agricultural commodities listed
in the table in this unit.

* * * * *
(2) * *x %

Commodity Parts per million
Alfalfa, forage ................. 1.0
Alfalfa, hay ......ccccoevenenne 2.0
* * * * *

[FR Doc. E7-3205 Filed 2—-27-07; 8:45 am]|
BILLING CODE 6560-50-S
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2007-0010; FRL-8113-4]
Orthosulfamuron; Pesticide Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
tolerance for residues of
orthosulfamuron in or on rice, grain and
rice, straw at 0.05 parts per million
(ppm). ISAGRO S.p.A., Centro Uffici S.
Siro — Fabbricato D — ALA 3, Via
Caldera, 21, 20153 Milano, Italy,
requested this tolerance under the
Federal Food, Drug, and Cosmetic Act
(FFDCA), as amended by the Food
Quality Protection Act of 1996 (FQPA).

DATES: This regulation is effective
February 28, 2007. Objections and
requests for hearings must be received
on or before April 30, 2007, and must
be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION.

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2007-0010. To access the
electronic docket, go to http://
www.regulations.gov, select “Advanced
Search,” then “Docket Search.” Insert
the docket ID number where indicated
and select the “Submit” button. Follow
the instructions on the regulations.gov
website to view the docket index or
access available documents. All
documents in the docket are listed in
the docket index available in
regulations.gov. Although listed in the
index, some information is not publicly
available, e.g., Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S-4400,
One Potomac Yard (South Bldg.), 2777
S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT: Jim
Tompkins, Registration Division

(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 305-5697; e-mail address:
tompkins.jim@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information

A. Does This Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS code 111),
e.g., agricultural workers; greenhouse,
nursery, and floriculture workers;
farmers.

e Animal production (NAICS code
112), e.g., cattle ranchers and farmers,
dairy cattle farmers, livestock farmers.

¢ Food manufacturing (NAICS code
311), e.g., agricultural workers; farmers;
greenhouse, nursery, and floriculture
workers; ranchers; pesticide applicators.

¢ Pesticide manufacturing (NAICS
code 32532), e.g., agricultural workers;
commercial applicators; farmers;
greenhouse, nursery, and floriculture
workers; residential users.

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document?

In addition to accessing an electronic
copy of this Federal Register document
through the electronic docket at http://
www.regulations.gov, you may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr. You may
also access a frequently updated
electronic version of 40 CFR part 180
through the Government Printing
Office’s pilot e-CFR site at http://
www.gpoaccess.gov/ecfr.

C. Can I File an Objection or Hearing
Request?

Under section 408(g) of FFDCA, as
amended by FQPA, any person may file

an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
You must file your objection or request
a hearing on this regulation in
accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2007-0010 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before April 30, 2007.

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket that is described in
ADDRESSES. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit your
copies, identified by docket ID number
EPA-HQ-OPP-2007-0010, by one of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket’s
normal hours of operation (8:30 a.m. to
4 p.m., Monday through Friday,
excluding legal holidays). Special
arrangements should be made for
deliveries of boxed information. The
Docket telephone number is (703) 305—
5805.

II. Background and Statutory Findings

In the Federal Register of July 27,
2005 (70 FR 43421) (FRL-7727-8), EPA
issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 5F 6957) by
ISAGRO S.p.A., Centro Uffici S. Siro —
Fabbricato D — ALA 3, Via Caldera, 21,
20153 Milano, Italy. The petition
requested that 40 CFR part 180 be
amended by establishing a tolerance for
residues of the herbicide
orthosulfamuron in or on rice, grain and
rice, straw at 0.05 ppm. That notice
referenced a summary of the petition
prepared by ISAGRO S.p.A., Centro
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Uffici S. Siro — Fabbricato D — ALA 3,
Via Caldera, 21, 20153 Milano, Italy, the
registrant, that is included in the public
docket. There were no comments
received in response to the notice of
filing.

Section 408(b)(2)(A)(@i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““‘safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “safe”” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue....”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 of FFDCA
and a complete description of the risk
assessment process, see http://
www.epa.gov/fedrgstr/EPA-PEST/1997/
November/Day-26/p30948.htm.

III. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D)
of FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action. EPA has sufficient data to assess
the hazards of and to make a
determination on aggregate exposure,
consistent with section 408(b)(2) of
FFDCA, for a tolerance for residues of
orthosulfamuron in or on rice, grain and
rice, straw at 0.05 ppm. EPA’s
assessment of exposures and risks
associated with establishing the
tolerance follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. Specific

information on the studies received and
the nature of the toxic effects caused by
orthosulfamuron as well as the no-
observed-adverse-effect-level (NOAEL)
and the lowest-observed-adverse-effect-
level (LOAEL) from the toxicity studies
can be found at http://
www.regulations.gov in document 0002
(pages 38—44) in docket ID number
EPA-HQ-OPP-2007-0010.

B. Toxicological Endpoints

For hazards that have a threshold
below which there is no appreciable
risk, the dose at which no adverse
effects are observed (the NOAEL) from
the toxicology study identified as
appropriate for use in risk assessment is
used to estimate the toxicological level
of concern (LOC). However, the lowest
dose at which adverse effects of concern
are identified (the LOAEL) is sometimes
used for risk assessment if no NOAEL
was achieved in the toxicology study
selected. An uncertainty factor (UF) is
applied to reflect uncertainties inherent
in the extrapolation from laboratory
animal data to humans and in the
variations in sensitivity among members
of the human population as well as
other unknowns.

The linear default risk methodology
(Q*) is the primary method currently
used by the Agency to quantify non-
threshold hazards such as cancer. The
Q* approach assumes that any amount
of exposure will lead to some degree of
cancer risk, estimates risk in terms of
the probability of occurrence of
additional cancer cases. More
information can be found on the general
principles EPA uses in risk
characterization at http://
docket.epa.gov/edkpub/index.jsp.

A summary of the toxicological
endpoints for orthosulfamuron used for
human risk assessment can be found at
http://www.regulations.gov in document
2 (pages 19-20) in docket ID number
EPA-HQ-OPP-2007-0010.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. Risk assessments were
conducted by EPA to assess dietary
exposures from orthosulfamuron in food
as follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure. No such effects were
identified in the toxicological studies
for orthosulfamuron; therefore, a
quantitative acute dietary exposure
assessment was not performed.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the Dietary Exposure
Evaluation Model software with the
Food Commodity Intake Database
(DEEM-FCID™), which incorporates
food consumption data as reported by
respondents in the U.S. Department of
Agriculture (USDA) 1994-1996 and
1998 Nationwide Continuing Surveys of
Food Intake by Individuals (CSFII), and
accumulated exposure to the chemical
for each commodity. The chronic
analysis is based on tolerance level
residues and 100% of the crop treated.

iii. Cancer. Orthosulfamuron is
classified as demonstrating “‘suggestive
evidence of carcinogenicity” based on
thyroid follicular cell adenomas
observed in male rats. The Agency has
concluded that quantification of human
cancer risk is not warranted and the
NOAEL selected for the chronic
reference dose (cRfD) is protective of
cancer effects.

iv. Anticipated residue and percent
crop treated (PCT) information. The
chronic dietary exposure analysis was
based on tolerance level residues and
100 PCT assumptions.

2. Dietary exposure from drinking
water. The Agency lacks sufficient
monitoring exposure data to complete a
comprehensive dietary exposure
analysis and risk assessment for
orthosulfamuron in drinking water.
Because the Agency does not have
comprehensive monitoring data,
drinking water concentration estimates
are made by reliance on simulation or
modeling taking into account data on
the physical characteristics of
orthosulfamuron. Further information
regarding EPA drinking water models
used in pesticide exposure assessment
can be found at http://docket.epa.gov/
edkpub/index.jsp

Based on the interim rice model and
screening concentration in groundwater
(SCI-GROW) models, the estimated
environmental concentration (EECs) of
orthosulfamuron in drinking water for
chronic exposures is estimated to be
40.5 parts per billion (ppb) for surface
water and 0.611 ppb for groundwater.

3. From non-dietary exposure. The
term ‘‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Orthosulfamuron is not registered for
use on any sites that would result in
residential exposure.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
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to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”

Unlike other pesticides for which EPA
has followed a cumulative risk approach
based on a common mechanism of
toxicity, EPA has not made a common
mechanism of toxicity finding as to
orthosulfamuron and any other
substances and orthosulfamuron does
not appear to produce a toxic metabolite
produced by other substances. For the
purposes of this tolerance action,
therefore, EPA has not assumed that
orthosulfamuron has a common
mechanism of toxicity with other
substances. For information regarding
EPA’s efforts to determine which
chemicals have a common mechanism
of toxicity and to evaluate the
cumulative effects of such chemicals,
see the policy statements released by
EPA’s Office of Pesticide Programs
concerning common mechanism
determinations and procedures for
cumulating effects from substances
found to have a common mechanism on
EPA’s website at http://www.epa.gov/
pesticides/cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408 of FFDCA
provides that EPA shall apply an
additional tenfold margin of safety for
infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a MOE
analysis or through using uncertainty
(safety) factors in calculating a dose
level that poses no appreciable risk to
humans. In applying this provision,
EPA either retains the default value of
10X when reliable data do not support
the choice of a different factor, or, if
reliable data are available, EPA uses a
different additional safety factor value
based on the use of traditional UFs and/
or special FQPA safety factors, as
appropriate.

2. Prenatal and postnatal sensitivity.
There is no concern for increased
quantitative and/or qualitative
susceptibility after exposure to
orthosulfamuron in developmental
toxicity studies in rats and rabbits, or a
reproduction study in rats. In the
developmental studies, there was no

treatment-related maternal or
developmental toxicity observed. In the
reproduction study, decreased motor
activity was seen in 6—week old males
(F1) at 354.5 milligrams/kilograms/day
(mg/kg/day). However, the offspring
effects were observed in the presence of
maternal toxicity (kidney lesions), seen
in adult females of both generations (FO
and F1). The NOAEL (5 mg/kg/day)
selected for the cRID is lower (70X) than
the dose at which the motor activity was
observed and; thus, considered
protective of the effects.

3. Conclusion. EPA has determined
that reliable data show that it would be
safe for infants and children to reduce
the FQPA safety factor to 1X. That
decision is based on the following
findings:

i. The toxicity database for
orthosulfamuron is complete.

ii. There is no indication that
orthosulfamuron is a neurotoxic
chemical and there is no need for a
developmental neurotoxicity study or
additional UFs to account for
neurotoxicity.

iii. There is no evidence that
orthosulfamuron results in increased
susceptibility in in utero rats or rabbits
in the prenatal developmental studies or
in young rats in the 2-generation
reproduction study.

iv. There are no residual uncertainties
identified in the exposure databases.
The dietary food exposure assessments
were performed based on 100 PCT and
tolerance-level residues. Conservative
groundwater and surface water
modeling estimates were used. Similarly
conservative. These assessments will
not underestimate the exposure and
risks posed by orthosulfamuron.

E. Aggregate Risks and Determination of
Safety

1. Acute risk. Review of applicable
toxicity studies indicated that
orthosulfamuron is not expected to pose
an acute risk.

2. Short-term risk. Orthosulfamuron is
not registered for use on any sites that
would result in residential exposure.
Therefore, the aggregate risk is the sum
of the risk from food and water, which
do not exceed the Agency’s LOC.

3. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account residential exposure
plus chronic exposure to food and water
(considered to be background exposure
level).

Orthosulfamuron is not registered for
use on any sites that would result in
residential exposure. Therefore, the
aggregate risk is the sum of the risk from
food and water, which do not exceed
the Agency’s LOC.

4. Chronic risk. EPA considers
chronic aggregate risk to consist of risks
resulting from exposure to residues in
food, drinking water, and residues
resulting from residential applications.
As there are no residential uses for
orthosulfamuron, chronic aggregate risk
consists of risks resulting from exposure
to residues in food and drinking water
alone, which do not exceed the
Agency’s LOC.

5. Aggregate cancer risk for U.S.
population. The long-term chronic risk
assessment outlined in this unit is
considered to be protective of cancer
effects.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, and to infants and children
from aggregate exposure to
orthosulfamuron residues.

IV. Other Considerations

A. Analytical Enforcement Methodology

An adequate high performance liquid
chromatography-mass spectrometry
analytical method for enforcement
purposes is available. The method may
be requested from: Chief, Analytical
Chemistry Branch, Environmental
Science Center, 701 Mapes Rd., Ft
Meade, Maryland 20755-5350.
Telephone number: (410) 305-2905; e-
mail address: residuemethods@epa.gov.

B. International Residue Limits

No Codex maximum residue limits
(MRLSs) have been established for
residues of orthosulfamuron on any
crops at this time.

V. Conclusion

Therefore, the tolerance is established
for residues of orthosulfamuron, in or
on rice, grain and rice, straw at 0.05

VI. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866 due to its lack of
significance, this rule is not subject to
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
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subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. In addition, the
Agency has determined that this action
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism(64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure ‘‘meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers, and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of
FFDCA. For these same reasons, the
Agency has determined that this rule
does not have any ““tribal implications”

as described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.”” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: February 16, 2007.

James Jones,
Director, Office of Pesticide Programs.

m Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.625 is added to read as
follows:

§180.625 Orthosulfamuron; tolerances for
residues.

(a) General. Tolerances are
established for residues of
orthosulfamuron 1-(4,6-
dimethoxypyrimidin-2-yl)-3-[2-
(dimethylcarbamoyl)- phenylsulfamoyl]
urea) per se in or on the following
commodities:

Commodity Parts per million
Rice, grain .......c.cccoceenee. 0.05
Rice, straw ..........cccccuueeee. 0.05

(b) Section 18 emergency exemptions.
[Reserved]

(c) Tolerances with regional
registrations. [Reserved]

(d) Indirect and inadvertant residues.
[Reserved]

[FR Doc. 07-898 Filed 2—-23-07; 2:13 pm]
BILLING CODE 6560-50-S

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 21
RIN 1018-Al92

Migratory Bird Permits; Take of
Migratory Birds by the Armed Forces

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: The Migratory Bird Treaty Act
(MBTA) prohibits the taking, killing, or
possessing of migratory birds unless
permitted by regulations promulgated
by the Secretary of the Interior. While
some courts have held that the MBTA
does not apply to Federal agencies, in
July 2000, the United States Court of
Appeals for the District of Columbia
Circuit ruled that the prohibitions of the
MBTA do apply to Federal agencies,
and that a Federal agency’s taking and
killing of migratory birds without a
permit violated the MBTA. On March
13, 2002, the United States District
Court for the District of Columbia ruled
that military training exercises of the
Department of the Navy that
incidentally take migratory birds
without a permit violate the MBTA.

On December 2, 2002, the President
signed the 2003 National Defense
Authorization Act (Authorization Act).
Section 315 of the Authorization Act
provides that, not later than one year
after its enactment, the Secretary of the
Interior (Secretary) shall exercise his/
her authority under Section 704(a) of
the MBTA to prescribe regulations to
exempt the Armed Forces for the
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incidental taking of migratory birds
during military readiness activities
authorized by the Secretary of Defense
or the Secretary of the military
department concerned. The
Authorization Act further requires the
Secretary to promulgate such
regulations with the concurrence of the
Secretary of Defense. The Secretary has
delegated this task to the U.S. Fish and
Wildlife Service (Service).

In passing the Authorization Act,
Congress itself determined that allowing
incidental take of migratory birds as a
result of military readiness activities is
consistent with the MBTA and the
treaties. With this language, Congress
clearly expressed its intention that the
Armed Forces give appropriate
consideration to the protection of
migratory birds when planning and
executing military readiness activities,
but not at the expense of diminishing
the effectiveness of such activities. This
rule has been developed by the Service
in coordination and cooperation with
the Department of Defense and the
Secretary of Defense concurs with the
requirements herein.

Current regulations authorize permits
for take of migratory birds for activities
such as scientific research, education,
and depredation control (50 CFR parts
13, 21 and 22). However, these
regulations do not expressly address the
issuance of permits for incidental take.
As directed by Section 315 of the
Authorization Act, this rule authorizes
such take, with limitations, that result
from military readiness activities of the
Armed Forces. If any of the Armed
Forces determine that a proposed or an
ongoing military readiness activity may
result in a significant adverse effect on
a population of a migratory bird species,
then they must confer and cooperate
with the Service to develop appropriate
and reasonable conservation measures
to minimize or mitigate identified
significant adverse effects. The
Secretary of the Interior, or his/her
designee, will retain the power to
withdraw or suspend the authorization
for particular activities in appropriate
circumstances.

DATES: This rule is effective March 30,
2007.

ADDRESSES: The final rule and other
related documents can be downloaded
at http://migratorybirds.fws.gov. The
complete file for this rule is available for
inspection, by appointment, during
normal business hours at the Division of
Migratory Bird Management, U.S. Fish
and Wildlife Service, 4401 North Fairfax
Drive, Arlington, Virginia 22203,
telephone 703-358-1714.

FOR FURTHER INFORMATION CONTACT:
Robert Blohm, Chief, Division of
Migratory Bird Management, U.S. Fish
and Wildlife Service, telephone 703—
358-1714.

SUPPLEMENTARY INFORMATION:

Background

Migratory birds are of great ecological
and economic value and are an
important international resource. They
are a key ecological component of the
environment, and they also provide
immense enjoyment to millions of
Americans who study, watch, feed, or
hunt them. Recognizing their
importance, the United States has been
an active participant in the
internationally coordinated
management and conservation of
migratory birds. The Migratory Bird
Treaty Act (16 U.S.C. 703-712) (MBTA)
is the primary legislation in the United
States established to conserve migratory
birds. The U.S. Fish and Wildlife
Service (Service), is the Federal agency
within the United States responsible for
administering and enforcing the statute.

The MBTA, originally passed in 1918,
implements the United States’
commitment to four bilateral treaties, or
conventions, for the protection of a
shared migratory bird resource. The
original treaty upon which the MBTA
was based was the Convention for the
Protection of Migratory Birds, signed
with Great Britain in 1916 on behalf of
Canada for the protection ““of the many
species of birds that traverse certain
parts of the United States and Canada in
their annual migration.” The MBTA was
subsequently amended after treaties
were signed with Mexico (1936,
amended 1972, 1997), Japan (1972), and
Russia (1976), and the amendment of
the treaty with Canada (1995).

While the terms of the treaties vary in
their particulars, each treaty and
subsequent amendments impose
substantive obligations on the United
States for the conservation of migratory
birds and their habitats. For example,
the Canada treaty, as amended, includes
the following conservation principles:

e To manage migratory birds
internationally;

e To ensure a variety of sustainable
uses;

e To sustain healthy migratory bird
populations for harvesting needs;

e To provide for, maintain, and
protect habitat necessary for the
conservation of migratory birds; and

e To restore depleted populations of
migratory birds.

The Canada and Mexico treaties
protect selected families of birds, while
the Japan and Russia treaties protect
selected species of birds. All four

treaties provide for closed seasons for
hunting game birds. The list of the
species protected by the MBTA appears
in title 50, section 10.13, of the Code of
Federal Regulations (50 CFR 10.13).

Under the MBTA, it is unlawful “by
any means or in any manner, to pursue,
hunt, take, capture, [or] kill”” any
migratory birds except as permitted by
regulation (16 U.S.C. 703). The
Secretary is authorized and directed,
from time to time, having due regard to
the zones of temperature and to the
distribution, abundance, economic
value, breeding habits, and times and
lines of migratory flight of such birds to
adopt suitable regulations permitting
and governing the take of migratory
birds when determined to be compatible
with the terms of the treaties (16 U.S.C.
704). Furthermore, the regulations at 50
CFR 21.11 prohibit the take of migratory
birds except under a valid permit or as
permitted in the implementing
regulations. The Service has defined
“take” in regulation to mean to “pursue,
hunt, shoot, wound, kill, trap, capture,
or collect” or to attempt these activities
(50 CFR 10.12).

On July 18, 2000, the United States
Court of Appeals for the District of
Columbia ruled in Humane Society v.
Glickman, 217 F.3d 882 (D.C. Cir. 2000),
that Federal agencies are subject to the
take prohibitions of the MBTA. The
United States had previously taken the
position, and two other courts of
appeals held or suggested, that the
MBTA does not by its terms apply to
Federal agencies. See Sierra Club v.
Martin, 110 F.3d 1551, 1555 (11th Cir.
1997); Newton County Wildlife Ass’nv.
U.S. Forest Service, 113 F.3d 110, 115
(8th Cir. 1997). Subsequently, on
December 20, 2000, we issued Director’s
Order 131 to clarify the Service’s
position that, pursuant to Glickman,
Federal agencies are subject to the
permit requirements of the Service’s
existing regulations.

Because the MBTA is a criminal
statute and does not provide for citizen-
suit enforcement, a private party who
violates the MBTA is subject to
investigation by the Service and/or
prosecution by the Department of
Justice. However, the Administrative
Procedure Act (5 U.S.C. 551 et seq.)
(APA) allows private parties to file suit
to prevent a Federal agency from taking
“final agency action” that is “arbitrary,
capricious, an abuse of discretion, or
otherwise not in accordance with law”
(5 U.S.C. 706(2)(A)). If the prohibitions
of the MBTA apply to Federal agencies,
private parties could seek to enjoin
Federal actions that take migratory
birds, unless such take is authorized
pursuant to regulations developed in
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accordance with 16 U.S.C. 704, even
when such Federal actions are necessary
to fulfill Government responsibilities
and even when the action poses no
threat to the species at issue.

In Center for Biological Diversity v.
Pirie, a private party obtained an
injunction prohibiting live-fire military
training exercises of the Department of
the Navy that had the effect of killing
some migratory birds on the island of
Farallon de Medinilla (FDM) in the
Pacific Ocean. On March 13, 2002, the
United States District Court for the
District of Columbia ruled that the Navy
activities at FDM resulting in a take of
migratory birds without a permit from
the Service violated the MBTA and the
APA (191 F. Supp. 2d. 161 and 201 F.
Supp. 2d 113). On May 1, 2002, after
hearing argument on the issue of
remedy, the Court entered a preliminary
injunction ordering the Navy to apply
for a permit from the Service to cover
the activities, and preliminarily
enjoined the training activities for 30
days. The United States Court of
Appeals for the District of Columbia
Circuit stayed the District Court’s
preliminary injunction pending appeal.
The preliminary injunction, and
associated stay, expired on May 31,
2002. A permanent injunction was
issued by the District Court on June 3,
2002. The Circuit Court also stayed this
injunction pending appeal on June 5,
2002. On December 2, 2002, the
President signed the Authorization Act
creating an interim period during which
the prohibitions on incidental take of
migratory birds would not apply to
military readiness activities. During the
interim period, Congress also directed
the Secretary of the Interior to develop
regulations that exempt the Armed
Forces from incidental take during
authorized military readiness activities.
The Department of Defense must concur
with the regulations before they take
effect. The Circuit Court subsequently
dismissed the Pirie case as moot. In light
of the Glickman and Pirie decisions, the
authorization that this rule provides is
essential to preserving the Service’s role
in determining what military readiness
activities, if any, create an unacceptable
risk to migratory bird resources and
therefore must be modified or curtailed.

The Armed Forces are responsible for
protecting the United States from
external threats. To provide for national
security, they engage in military
readiness activities. ‘““Military readiness
activity” is defined in the Authorization
Act to include all training and
operations of the Armed Forces that
relate to combat, and the adequate and
realistic testing of military equipment,
vehicles, weapons, and sensors for

proper operation and suitability for
combat use. It includes activities carried
out by contractors, when such
contractors are performing a military
readiness activity in association with
the Armed Forces, including training
troops on the operation of a new
weapons system or testing the
interoperability of new equipment with
existing weapons systems. Military
readiness does not include (a) the
routine operation of installation
operating support functions, such as:
administrative offices; military
exchanges; commissaries; water
treatment facilities; storage facilities;
schools; housing; motor pools;
laundries; morale, welfare, and
recreation activities; shops; and mess
halls, (b) the operation of industrial
activities, or (c) the construction or
demolition of facilities listed above.

Section 315 of the 2003 National
Defense Authorization Act (Pub. L. 107—
314, 116 Stat. 2458, Dec. 2, 2002,
reprinted in 16 U.S.C. 703 note)
(hereinafter ‘“Authorization Act”)
requires the Secretary of Defense, in
consultation with the Secretary, to
identify ways to minimize, mitigate, and
monitor take of migratory birds during
military readiness activities and
requires the Secretary to prescribe, with
the concurrence of the Secretary of
Defense, a regulation that exempts
military readiness activities from the
MBTA'’s prohibitions against take of
migratory birds. With the passage of the
Authorization Act, Congress determined
that such regulations are consistent with
the MBTA and the underlying treaties
by requiring the Secretary to promulgate
such regulations. Furthermore, Congress
clearly expressed its intention that the
Armed Forces give appropriate
consideration to the protection of
migratory birds when planning and
executing military readiness activities,
but not at the expense of diminishing
the effectiveness of such activities. Any
diminishment in effectiveness could
impair the ability of the Armed Forces
to fulfill their national security mission.
Diminishment could occur when
military training or testing is modified
in ways that do not allow the full range
of training methods to be explored.

This rule authorizes the Armed Forces
to take migratory birds incidental to
military readiness activities, subject to
certain limitations and subject to
withdrawal of the authorization to
ensure consistency with the provisions
of the migratory bird treaties. The
authorization provided by this rule is
necessary to ensure that the work of the
Armed Forces in meeting their statutory
responsibilities can go forward. This
rule is also appropriate and necessary to

ensure compliance with the treaties and
to protect a vital resource in accordance
with the Secretary’s obligations under
Section 704 of the MBTA as well as
under Section 315 of the Authorization
Act. This rule will continue to ensure
conservation of migratory birds as the
authorization it provides is dependent
upon the Armed Forces conferring and
cooperating with the Service to develop
and implement conservation measures
to minimize or mitigate significant
adverse effects to migratory birds. This
rule has been developed by the Service
in coordination and cooperation with
the Department of Defense, and the
Secretary of Defense concurs with the
requirements herein.

Executive Order 13186

Migratory bird conservation relative
to activities of the Department of
Defense and the Coast Guard other than
military readiness activities are
addressed separately in Memoranda of
Understanding (MOUs) developed in
accordance with Executive Order 13186,
Responsibilities of Federal Agencies to
Protect Migratory Birds, signed January
10, 2001. The MOU with the
Department of Defense was published in
the Federal Register August 30, 2006
(Volume 71, Number 168). Upon
completion of the MOUs with
additional Federal agencies, and in
keeping with the intent of the Executive
Order for Federal agencies to promote
the conservation of migratory bird
populations, the Service may issue
incidental take authorization to address
specific actions identified in the MOUs.

Responses to Public Comment

On June 2, 2004, we published in the
Federal Register (69 FR 31074) a
proposed rule to authorize the take of
migratory birds, with limitations, that
result from Department of Defense
military readiness activities. We
solicited public comment on the
proposed rule for 60 days ending on
August 2, 2004.

By this date, we received 573
comments in response to the proposed
rule; 24 were from identified
organizations or agencies. The following
text discusses the substantive comments
received and provides our response to
those comments. Additionally, it
provides an explanation of significant
changes from the proposed rule. We do
not specifically address the comments
that simply opposed the rule unless
they included recommendations for
revisions. Comments are organized by
topic.

To more closely track the language in
the Authorization Act and to clarify that
the rule applies to the incidental taking
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of a migratory bird by a member of the
Armed Forces during a military
readiness activity, we have replaced the
“Department of Defense” with “Armed
Forces,” where applicable.

Violation of the Migratory Bird Treaty
Act and the Four Migratory Bird
Treaties

Comment: The statement that the rule
allows take only in “narrow instances”
of military readiness activities goes
against the spirit and letter of the
MBTA, which forbids the take of
migratory birds and thus abrogates the
MBTA.

Service Response: The MBTA
regulates, rather than absolutely forbids,
take of migratory birds. The Secretary is
authorized and directed, from time to
time, having due regard to the zones of
temperature and to the distribution,
abundance, economic value, breeding
habits, and times and lines of migratory
flight of such birds to adopt suitable
regulations permitting and governing
the take of migratory birds when
determined to be compatible with the
terms of the treaties (16 U.S.C. 704). In
the Authorization Act, Congress
directed the Secretary to utilize his/her
authority to permit incidental take for
military readiness activities.
Furthermore, Congress itself by passing
the Authorization Act determined that
allowing incidental take of migratory
birds as a result of military readiness
activities is consistent with the MBTA
and the treaties. Thus, this rule does not
abrogate the MBTA.

Comment: Citing broad take
authorization language in the current
text of the treaty with Canada, concern
was expressed regarding the analysis in
the proposed rule that the treaty with
Canada has a narrower focus than the
treaties with Japan and Russia.

Service Response: We agree with the
commenter that the Canada treaty, as
amended by the 1995 Protocol, now
includes broad exception language
similar to that in the Japan and Russia
treaties. We have expanded upon and
added additional clarification in the
section “Is the rule consistent with the
MBTA?” discussing compatibility of
this rule with the MBTA and the four
treaties.

Authorization of Take Under § 21.15(a)

Comment: The Department of Defense
should avoid take of migratory birds by
avoiding areas inhabited by migratory
birds including restricting construction
and active use of airfields in the vicinity
of wildlife refuges, prohibiting military
operations over wildlife refuges or
sensitive migratory bird habitat areas,

and avoiding areas where migratory
birds nest, breed, rest, and feed.

Service Response: Military lands often
support a diversity of habitats and their
associated species, including migratory
birds; thus it would be difficult for the
Armed Forces to completely avoid areas
inhabited by birds or other wildlife
species. When determining the location
for a new installation, such as an
airfield, the applicable Armed Force
must prepare environmental
documentation in accordance with the
National Environmental Policy Act (42
U.S.C. 4321 et seq.) (NEPA) that gives
due consideration to the impacts of the
proposal on the environment, including
migratory birds. With respect to wildlife
refuges, Congress in the 2000
amendments to the National Wildlife
Refuge System Administration Act
noted specifically that the provisions of
the Act relating to determinations of the
compatibility of a use would not apply
to overflights above a refuge (Pub. L.
106-580; December 29, 2000).
Nevertheless, as noted in this rule, the
Armed Forces have made significant
investments in acquiring data on the
distribution of bird populations and
identification of migration routes, as
well as the use of military lands for
breeding, stopover sites, and over-
wintering areas, to protect and conserve
these areas. The Armed Forces actively
utilize radar ornithology to plan new
construction and testing and training
operations in areas and times of least
constraints. The Armed Forces also have
a strong interest in avoiding bird/aircraft
conflicts and use this type of
information to assist range planners in
selecting training times when bird
activity is low.

In accordance with the Sikes Act
(included in Pub. L. 105-85), the
Department of Defense must provide for
the conservation and rehabilitation of
natural resources on military
installations. Thus, potential conflicts
with natural resources, including
migratory birds, should be addressed in
Integrated Resource Management Plans
(INRMP), where applicable. Although
the Sikes Act does not apply to the
Coast Guard, they are also starting to
encourage applicable bases to develop
INRMPs.

Comment: Provision should be
included that the Department of Defense
cannot ignore scientific evidence and
proceed on a course of action where
take is inevitable.

Service Response: None of the four
treaties strictly prohibit the taking of
migratory birds without exception.
Furthermore, the Service acknowledges
that regardless of the entity
implementing an activity, some birds

may be killed even if all reasonable
conservation measures are
implemented. With the passage of the
Authorization Act, Congress directed
the Secretary to authorize incidental
take by the Armed Forces. Thus, they
will be allowed to take migratory birds
as a result of military readiness
activities, consistent with this rule. This
rule, however, will continue to ensure
conservation of migratory birds as it
requires the Armed Forces to confer and
cooperate with the Service to develop
and implement conservation measures
to minimize or mitigate adverse effects
to migratory birds when scientific
evidence indicates an action may result
in a significant adverse effect on a
population of a migratory bird species.

As stated in the Principles and
Standards section of this rule, the
Armed Forces will use the best
scientific data available to assess
through the NEPA process, or other
environmental requirements, the
expected impact of proposed or ongoing
military readiness activities on
migratory bird species likely to occur in
the action areas.

Comment: The Department of Defense
should not have the sole authority/
responsibility to determine whether the
survival of the species is threatened,
and only then initiate consultation with
the Service.

Service Response: We assume that,
despite the commenter’s use of the term
“consultation”, this is a reference to the
requirement under § 21.15(a)(1) to
“confer and cooperate,” and not to the
requirement of “‘consultation” under
section 7 of the Endangered Species Act
(ESA), 16 U.S.C. 1536. Section
21.15(a)(1) does condition the
requirement to ‘“‘confer and cooperate”
on a determination by the Armed Forces
that a military readiness activity may
result in a significant adverse effect on
a population of a migratory birds
species. However, we expect that the
Armed Forces will notify the Service of
any activity that even arguably triggers
this requirement. In addition, putting
aside the requirements of this
regulation, the Armed Forces would, as
a matter of course share such
information in a number of
circumstances.

First, NEPA, and its regulations at 40
CFR 1500-1508, require that Federal
agencies prepare environmental impact
statements for “major Federal actions
significantly affecting the quality of the
human environment.” These statements
must include a detailed analysis of the
impacts of an agency’s proposed action
and any reasonable alternatives to that
proposal. NEPA also requires the
responsible Federal official to “consult
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with and obtain comments of any
Federal agency which has jurisdiction
by law or special expertise with respect
to any environmental impact involved.”

Second, the Sikes Act (16 U.S.C. 670a-
6700), as amended in 1997, requires the
development of INRMPs by the
Department of Defense that reflect the
mutual agreement of the Department of
Defense, the Service, and the
appropriate State wildlife agency. The
Sikes Act has provided the Service, as
well as the public, with an opportunity
to review natural resources management
on military lands, including any major
conflicts with migratory birds or their
habitat. NEPA documentation is also
completed on new or revised INRMPs.
Department of Defense policy requires
installations to review INRMPs annually
in cooperation with the Service and
State resource agencies. Annual reviews
facilitate adaptive management by
providing an opportunity for the parties
to review the goals and objectives of the
plans and to evaluate any new scientific
information that indicates the potential
for adverse impacts on population of a
migratory bird species from ongoing (or
new) military readiness activities.

Third, if the military readiness
activity may affect a species listed under
the ESA, the Armed Forces would
communicate with the Service to
determine whether formal consultation
is necessary under section 7 of the ESA.

If, as a result these formal processes
or by any other mechanism the Service
obtains information which raise
concerns about the impacts of military
readiness on migratory bird
populations, the Service can request
additional information from the Armed
Services. Under section 21.15(b)(2)(iii),
failure to provide such information can
form the basis for withdrawal of the
authorization to take migratory birds. In
any case, based on this information, the
Service can, under appropriate
circumstances, suspend or withdraw the
authorization even if the Armed Forces
do not themselves determine that a
military readiness activity may result in
a significant adverse effect on a
population of a migratory bird species.

Comment: The threshold for requiring
the Department of Defense to confer
with the Service when a “significant
adverse effect on the sustainability of a
population of migratory bird species of
concern” is too high. This could allow
significant damage to resources that
could be avoided with criteria that are
more stringent.

Service Response: We agree. We have
modified the threshold to “significant
adverse effect on a population of
migratory bird species.” The definitions
of “population” and “‘significant

adverse effect” have also been modified
accordingly in this rule.

Comment: The provision that the rule
must be promulgated with the
concurrence of the Secretary of Defense
requires the regulator to get permission
of the regulated agency.

Service Response: The 2003 Defense
Authorization Act required that the
regulation be developed with the
concurrence of the Secretary of Defense.
However, as indicated in § 21.15(b), we
have the authority to withdraw
authorization if it is determined that a
proposed military readiness activity
may be in violation of any of the
migratory bird treaties or otherwise is
not being implemented in accordance
with this regulation.

Comment: Encourage more emphasis
on upfront planning and evaluation of
minimum-impact alternatives to foster
more opportunities to avoid or mitigate
impacts.

Service Response: As stated in this
rule, the Department of Defense
currently incorporates a variety of
conservation measures into their INRMP
documents to address migratory bird
conservation. Additional measures will
be developed in the future with all the
Armed Forces in coordination with the
Service and implemented where
necessary to avoid, minimize, or
mitigate significant adverse effects on
migratory bird populations. This rule
also indicates the Armed Forces shall
engage in early planning and scoping
and involve agencies with special
expertise in the matters related to the
potential impacts of a proposed action.

Comment: The proposed rule grants
the Department of Defense greater
authority to take and kill migratory
birds than authorized in the Defense
Authorization Act, which is the only
statutory authority for the proposed rule
and requires that the Department of
Defense minimize and mitigate impacts
to migratory birds.

Service Response: We do not agree
that the rule provides greater authority
to take birds than authorized in the
Defense Authorization Act. What this
rule does is provide clarity regarding the
processes the Armed Forces are required
to initiate to minimize and mitigate
adverse impacts of authorized military
readiness activities on migratory birds
while ensuring compliance with the
migratory bird treaties and meeting the
Secretary’s obligations under Section
704 of the MBTA.

Comment: The rule should require
mitigation options be formally assessed
and evaluated prior to undertaking the
activity and that mitigation be
commensurate with the extent of the
impact.

Service Response: We agree that
mitigation can be very complex both
from the perspective of replicating all
the ecosystem components that a
species needs to successfully survive
and reproduce regardless of whether
mitigation is ex-situ or in-situ.

The Service’s Mitigation Policy (Fish
and Wildlife Service Manual, 501 FW 2)
is designed to assist the Service in the
development of consistent and effective
recommendations to protect and
conserve valuable fish and wildlife
resources to help ensure that mitigation
be commensurate with the extent of the
impact.

In addition, as indicated in this rule,
the Armed Forces will confer and
cooperate with the Service to develop
and implement conservation measures
when an ongoing or proposed activity
may have a significant adverse effect on
a population of migratory bird species.
The public, and the Service, also have
the opportunity to review and comment
on proposed military readiness
activities in accordance with NEPA.

Comment: Section 21.15(a) of the
proposed regulation must be revised to
provide a system of oversight by the
Service both in determining whether
Department of Defense military
readiness activities would likely
adversely impact a migratory bird
population and in setting a timeline for
the implementation of conservation
measures.

Service Response: As previously
indicated, the Service and the public
have the opportunity to review and
comment on proposed military
readiness activities in accordance with
NEPA or other environmental review.
Thus, we will be provided an
opportunity to evaluate whether a
proposed activity may have an adverse
effect on migratory bird populations.

Comment: Pursuant to authority
granted by 10 U.S.C. 101 and 14 U.S.C.
1, the U.S. Coast Guard is a branch of
the armed forces of the USA at all times.
Under this authority, the Coast Guard
engages in military readiness activities.
Furthermore, under the definition of
“Secretary of Defense,” the Department
of Homeland Security is included with
respect to military readiness activities of
the U.S. Coast Guard. The rule should
be revised accordingly to reflect this.

Service Response: Section 315 of the
Authorization Act provides for the
Secretary ‘‘to prescribe regulations to
exempt the Armed Forces for the
incidental taking of migratory birds
during military readiness activities
authorized by the Secretary of Defense
or the Secretary of the military
department concerned.” We agree that
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“Armed Forces” includes the Coast
Guard.

Comment: In order for potential
impacts of the implementation of this
rule to be effectively analyzed, the rule
should not be categorically excluded. A
full NEPA analysis should be conducted
for the rule.

Service Response: Because of the
broad spectrum of activities, activity
locations, habitat types, and migratory
birds potentially present that may be
affected by this rule, it is not foreseeable
or reasonable to anticipate all the
potential impacts in a meaningful
manner of military readiness activities
conducted by the Armed Forces on the
affected environment; thus it is
premature to examine potential impacts
of the rule in accordance with NEPA.
We have determined that any
environmental analysis of the rule
would be too broad, speculative, and
conjectural.

Part 516 Departmental Manual 2.3 A
(National Environmental Policy Act Part
1508.4) allows an agency (Bureau) in the
Department of Interior to determine if
an action is categorically excluded from
NEPA. We have made the determination
that the rule is categorically excluded in
accordance with 516 Departmental
Manual 2, Appendix 1.10. This
determination does not diminish the
responsibility of the Armed Forces to
comply with NEPA. Whenever the
Armed Forces propose to undertake new
military readiness activities or to adopt
a new, or materially revised, INRMP
where migratory bird species may be
affected, the Armed Forces invite the
Service to comment as an agency with
“jurisdiction by law or special
expertise” upon their NEPA analysis. In
addition, if the potential for significant
effects on migratory birds makes it
appropriate, the Armed Forces may
invite the Service to participate as a
cooperating agency in the preparation of
their NEPA analysis. Moreover,
authorization under this rule requires
that if a proposed military readiness
activity may result in a significant
adverse impact on a population of
migratory bird species, the Armed
Forces must confer and cooperate with
the Service to develop and implement
appropriate measures to minimize or
mitigate these effects. The
environmental consequences of the
proposed military readiness activity, as
well as the potential of any such
measures to reduce the adverse impacts
of the proposed activity, would be
covered in NEPA documentation
prepared for the proposed action.

Comment: Section 21.15(a) of the
proposed regulation is unclear as to who
is to determine that ongoing or proposed

activities are likely to result in
significant adverse effects.

Service Response: We have revised
§21.15(a) to clarify that this
responsibility initially lies with the
action proponent, i.e., the Armed
Forces. Just as the Armed Forces make
the initial determination that
consultation is required under similar
statutes, such as the Endangered Species
Act (16 U.S.C. 1531 et seq.) (ESA) or the
National Historic Preservation Act (16
U.S.C. 470), the action proponent will
consider the likely effects of its
proposed action and whether such
effects require that it confer with the
Service to develop and implement
appropriate conservation measures to
minimize or mitigate potential
significant adverse effects. Where
significant adverse impacts are likely,
existing requirements under NEPA for
federal agencies to prepare
environmental documentation will
ensure that both the public and the
Service have an opportunity to review a
proposed action and the Armed Force’s
determination with respect to migratory
birds.

The Service and State wildlife
agencies (and the general public if plan
revisions are proposed) also have an
opportunity to review the Department of
Defense’s management of installation
natural resources, including the impacts
of land use on such resources, during
the quintennial review of INRMPs for
Department of Defense lands.
Consultation under the Endangered
Species Act offers yet another
opportunity for the Service to provide
input on the potential effects of a
proposed military readiness activity on
federally listed migratory birds.

Comment: The document uses both
the terms “may” affect migratory birds
and “likely” to affect migratory birds.
“May” should be used to be consistent
with the NEPA threshold for impacts on
the environment.

Service Response: The Service has
intentionally established different
standards for when the Armed Forces
are required to confer with the Service
and for when we may propose
withdrawal of authorization. We have
established a broad standard for
triggering when the Armed Forces must
notify the Service of potential adverse
effects on migratory birds. We agree that
requiring the Armed Forces to confer
with the Service when applicable
activities ‘““may” result in a significant
adverse effect is consistent with the
analysis threshold utilized in NEPA.
The Secretary determined that the more
restrictive threshold of suspending or
withdrawing authorization was
warranted when a military readiness

activity likely would not be compatible
with one or more of the treaties or is
likely to result in a significant adverse
effect on a migratory bird population.

Withdrawal of Take Authorization
§21.15(b)

Comment: The Department of Defense
is given too much decision power in the
rule. Concern was expressed that the
final decision regarding whether a
military readiness activity is authorized
or not is made by political appointees
rather than unbiased career employees.

Service Response: Our political
system is based upon a structure
whereby policy decisions are made by
political appointees rather than career
employees. To address what may be
perceived as too much power by the
Armed Forces, it is the Secretary of the
Interior who has, and retains, the final
determination regarding whether an
activity is authorized under the MBTA,
not the Secretary of Defense.

Comment: The rule should require
sufficient monitoring to detect
significant impacts and provide for
diligent oversight by the Department of
the Interior to head off problems well
before jeopardy is near and withdrawal
of authorization is suspended or
proposed to be withdrawn.

Service Response: We concur that
monitoring can play a key role in
providing valuable data needed to
evaluate potential impacts of activities,
inform conservation decisions, and
evaluate effectiveness of conservation
measures. For monitoring to be relevant,
it should focus on specific objectives,
desired outcomes, key hypotheses, and
conservation measures. As stated in
§21.15(b)(2)(ii) of the rule, in instances
where it is appropriate, the Armed
Forces are required to “conduct
mutually agreed upon monitoring to
determine the effects of military
readiness activity on migratory bird
species and/or the efficacy of the
conservation measures implemented by
the Armed Forces.” This rule also states
that the Armed Forces will consult with
the Service to identify techniques and
protocols to monitor impacts of military
readiness activities. We have also added
additional text clarifying the monitoring
requirements of the Armed Forces.

Comment: The procedure for
withdrawal of the authority is so
cumbersome and subject to so many
exclusions as to make the withdrawal
procedure non-functional.

Service Response: We have clarified
the procedures for when the Secretary
may propose withdrawing authorization
in § 21.15(b)(2), (4) and (5).

Comment: The statutory language of
the Defense Authorization Act says
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nothing about requiring input from the
State Department prior to suspending
authorization. Thus, the rule needlessly
goes beyond its statutory authority.

Service response: In accordance with
the MBTA (16 U.S.C. 704), the Secretary
of the Interior has the authority to
“determine when, and to what extent, if
at all, and by what means, it is
compatible with the terms of the
conventions to allow hunting, taking,
capture, killing * * * and to adopt
suitable regulations permitting and
governing the same.” The Defense
Authorization Act does not limit that
authority. Requiring the input of the
State Department is within the
standards of § 704.

Comment: The provision that the
Secretary must seek the view of the
Department of Defense prior to
suspending authorization due to a
violation with any of the treaties it
affects permits the Department of
Defense to itself determine its
compliance with the migratory bird
treaties. The statutory language of the
Defense Authorization Act did not
address this in any way.

Service Response: Section 21.15(b)(1)
of this regulation provides that the
Secretary retains the discretion to make
the ultimate determination that
incidental take of migratory birds during
a specific military readiness activity
would be incompatible with the treaties.
Although the Defense Authorization Act
required the Secretary to promulgate a
regulation, it did not mandate the
specific text or all of the conditions in
this regulation. This regulation is
consistent with the Defense
Authorization Act as well as with 16
U.S.C. 704. Moreover, seeking the views
of the Armed Forces is appropriate
given the possible impacts that
suspension of the take authorization
could have on national security.
Similarly, consulting with the State
Department on issues of treaty
interpretation is appropriate because of
the State Department’s expertise and
authority in this area as well as its
responsibility for maintaining the
relationship of the United States with its
treaty partners.

Comment: The Secretary should not
have unilateral power to suspend or
withdraw take authorization as the
Defense Authorization Act states the
Secretary must exercise authority with
the concurrence of the Secretary of
Defense.

Service Response: In accordance with
§315(d)(1) and (2) of the Authorization
Act, the regulation “to exempt the
Armed Forces for the incidental take of
migratory birds during military
readiness activities” shall be developed

by the Secretary of the Interior with the
concurrence of the Secretary of Defense.
However, the Defense Authorization Act
does not restrict or limit our authority
in 16 U.S.C. 704 and 712 relative to
administering and enforcing the MBTA
and complying with the four migratory
bird treaties.

Definitions § 21.3

Comment: Incidental take is not
defined in the rule or the Defense
Authorization Act. Concern was
expressed that the Department of
Defense being authorized to take
migratory birds incidental to military
readiness activities without
“incidental” being defined will result in
the Department of Defense reading this
as the ability to actively kill migratory
birds and destroy their habitat in
anticipation of the potential for such
problems.

Service Response: Current regulations
authorize permits for take of migratory
birds for activities such as scientific
research, education, and depredation
control (50 CFR parts 13, 21 and 22).
However, these regulations do not
expressly address the issuance of
permits for incidental take. “Incidental
take of migratory birds” is not defined
under the MBTA or in any subsequent
regulation, and the Service does not
anticipate having a regulatory definition
for “incidental take” in the short term.
Neither the MBTA, the Defense
Authorization Act, nor this rule
authorize the take of migratory birds
simply in anticipation of the potential
for future problems, i.e., removing the
potential source of problems before any
conflicts may arise with military
readiness activities.

Comment: Blanket exemption for any
and all military readiness activities
should not be authorized. In particular,
those activities that involve acquisition
of new land and construction of
facilities in sensitive migratory bird
habitat areas should not be authorized.
Authorization to take birds should only
include those types of activities that are
too time or mission-sensitive for
thorough evaluation, and where
incidental take is unavoidable.

Service Response: As defined in the
2003 Defense Authorization Act,
military readiness activities include all
training and operations of the Armed
Forces that relate to combat, and the
adequate and realistic testing of military
equipment, vehicles, weapons, and
sensors for proper operation and
suitability for combat use. Military
readiness does not include (a) routine
operation of installation operating
support functions, such as:
administrative offices; military

exchanges; commissaries; water
treatment facilities; storage facilities;
schools; housing; motor pools;
laundries; morale, welfare, and
recreation activities; shops; and mess
halls, (b) operation of industrial
activities, or (c) construction or
demolition of facilities listed above.

Acquisition of lands by the Armed
Forces is not covered by this
authorization as the acquisition itself
does not take birds even when the land
is being acquired for implementing
future military readiness activities. In
accordance with NEPA, environmental
analysis of any major Federal agency
action, which may include land
acquisition and future proposed
activities on these lands, must be
addressed prior to the action occurring.
Likewise, construction of facilities in
sensitive migratory bird habitat would
be addressed through NEPA.

Comment: The rule covers all military
branches of service and includes
contractors and agents. These should be
clearly delineated in order to minimize
the number of exempt entities.

Service Response: The rule applies to
contractors only when such contractors
are performing a military readiness
activity in association with the Armed
Forces—i.e., the contractors are
performing a federal function. For
example, a contractor training troops on
the operation of a new weapons system
or testing its interoperability with
existing weapons systems would be
covered. The regulation does not cover
routine contractor testing performed at
an industrial activity that is privately
owned and operated.

Comment: The Defense Authorization
Act does not limit applicability of
minimization and mitigation measures
to just “species of concern” but applies
to all “affected species of migratory
birds.” In addition, concern was
expressed that this level of threshold
could result in avoidable impacts to
species that are not included in the
“species of concern lists”” but are
nevertheless valuable public resources.

Service Response: We agree that the
Defense Authorization Act is not
specifically limited to species of
concern, nor did we envision that the
rule prevents the Armed Forces from
addressing adverse impacts on all
affected species of migratory birds
through the NEPA process, including
those that are locally endemic or
otherwise have limited distribution
within a State. The rule has been
modified by requiring the Armed Forces
to confer with the Service when they
determine an action may result in a
significant adverse effect on the
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population of any migratory bird
species.

Comment: Use of population status at
the Bird Conservation Region (BCR)
level as a criterion for action could
reduce consideration of locally
important bird resources, concentrations
of birds and special habitats, and
populations that do not coincide closely
with BCRs.

Service Response: We have revised
the definition of population so that it is
not based upon species distribution or
occurrence within a Bird Conservation
Region and thus eliminates the concerns
expressed above. As used in the rule, a
population is defined as “‘a group of
distinct, coexisting (conspecific)
individuals of a single species, whose
breeding site fidelity, migration routes,
and wintering areas are temporally and
spatially stable, sufficiently distinct
geographically (at some time of the
year), and adequately described so that
the population can be effectively
monitored to discern changes in its
status.”

What constitutes a population for the
purposes of determining potential
effects of military readiness activities
will be scientifically based. A
population could be defined as one that
occurs spatially across a geographically
broad area, such as the Western Atlantic
red knot population that migrates along
the Atlantic seaboard, to a more
geographically limited species, such as
breeding population of Bicknell’s thrush
whose breeding range is limited to
mountain tops in the northeastern U.S.
and southeastern Canada. When
requested, the Service will provide
technical assistance to the Armed
Forces in identifying specific
populations of migratory bird species
that may be affected by a military
readiness activity.

Comment: The definition of
conservation measure does not
adequately recognize international
treaty obligations and the right of the
Secretary of the Interior to withdraw
take authorization should the treaties be
violated. In the definitions, after the
words “while allowing for completion
of the action in a timely manner,” insert
“if such action would be consistent with
the international treaties underlying the
MBTA.”

Service Response: If conservation
measures implemented by the Armed
Forces in accordance with the rule are
not sufficient to render the action
compliant with the treaties, the
Secretary will suspend the
authorization. Failure to implement
conservation measures is not the sole
criterion for proposing withdrawal.

Comment: “Conservation measures”’
is defined to include monitoring when
it has the potential to produce data
relevant to substantiating impacts,
validating effectiveness of mitigation, or
providing other pertinent information.
However, in the absence of a monitoring
requirement, this provision is
unworkable.

Service Response: Monitoring is
required in § 21.15(b)(ii) of the rule.
This section indicates that the
Department of Defense’s failure “to
conduct mutually agreed upon
monitoring to determine the effects of
military readiness activity on migratory
bird species and/or the efficacy of the
conservation measures implemented by
the Department of Defense” is potential
cause for the Secretary to propose
withdrawing authorization. However, as
indicated in the response below,
reference to monitoring has been
removed from the definition of
conservation measures.

Comment: Monitoring should not be
considered a conservation measure,
rather it should be conducted separately
and apart from any necessary and
reasonable mitigation actions.

Service Response: Although
monitoring can play a key role in the
continued growth of bird conservation
by providing the information needed to
inform conservation decisions and
evaluate their effectiveness, we have
removed it from the definition of
conservation measures.

Comment: The threshold of
“significant adverse effect on the
sustainability of a population” is too
high.

Service Response: The threshold for
when the Armed Forces will be required
to confer with the Service and
implement appropriate conservation
measures has been modified to when a
“significant adverse effect on a
population of migratory bird species”
may result from an ongoing or proposed
military readiness activity. The
definition of significant adverse effect
has also been accordingly revised in the
rule.

Comment: The rule has a different
standard than what was indicated by
Congress in the Defense Authorization
Act. The Act indicates measures are to
be identified that minimize and mitigate
“any adverse impacts’’ not just
“significant adverse effects.” The
Service is inserting thresholds of both
likelihood and significance that are not
any way implied by the statute.

Service Response: As indicated in
Section 315(b) of the Authorization Act,
the identification of measures to
minimize and mitigate any adverse
impacts of authorized military readiness

activities pertains to the period of
interim authority. The standard for
authorization of take is established by
the Secretary’s authority under § 704 of
the MBTA, whereby in exercising this
authority he/she may prescribe
regulations that exempt the Armed
Forces for the incidental taking of
migratory birds during military
readiness activities. As indicated in the
rule, the Secretary established
thresholds for granting authority to
incidentally take migratory birds. For
those military readiness activities that
would not have a significant adverse
effect on migratory bird species
populations take is authorized without
conferring with the Service, subject to
the withdrawal provision of
§21.15(b)(1). If a proposed or ongoing
activity may result in a significant
adverse effect, the Armed Forces must
confer and cooperate with the Service.
Take authorization would be suspended
or withdrawn only when a military
readiness activity likely would not be
compatible with one or more of the
treaties or is likely to result in a
significant adverse effect on a migratory
bird population.

Comment: Conservation measures that
are project designs or mitigation
activities should be changed from those
that are “reasonable and feasible” to
“reasonable and necessary.” This will
result in a conservation measure that is
appropriate to its purpose and essential
to conservation.

Service Response: This revision has
been made to the definition of
conservation measures.

Comment: “Conservation measures”
fails to place any restrictions or
requirements on the amount of time that
the Department of Defense would be
given to apply the mitigation actions.
The phrase “over time” implicitly
grants the Department of Defense the
ability to ignore the need for immediate
action to counter adverse impacts.

Service Response: ‘“‘Over time” was
deleted from the definition.

Supplementary Information Section

Many comments were received on the
Supplementary section of the proposed
rule which did not pertain to any
recommended revisions to §21.15.
These were taken into consideration in
the final rule.

Comment: Ambiguous terms such as
“should,” “encourage,” “anticipates,”
etc., relative to Department of Defense
activities contributing towards the
conservation of migratory birds should
be replaced with stronger terms such as
“require.”

Service Response: The
SUPPLEMENTARY INFORMATION text has no
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regulatory force and thus use of stronger
terms has no regulatory weight.
However, this comment was given due
consideration and several revisions
were made to strengthen the measures
the Armed Forces are currently
undertaking to address migratory bird
conservation. These terms are not
applicable in the actual rule, and
therefore, no revisions were made
relative to the authorization in this
regard.

Comment: Integrated Natural
Resources Management Plans (INRMPs)
as informal mechanisms may not
provide prompt and diligent efforts to
minimize permitted take of birds. State
wildlife agencies encourage more
rigorous and thorough planning
requirements and offer their
considerable expertise and assistance.

Service Response: The Sikes Act
Improvement Act of 1997 (included in
Pub. L. 105-85) requires the
development and implementation of
INRMPs for relevant Department of
Defense installations and mandates that
plans be prepared in cooperation with
the Service and State fish and wildlife
agencies. The purpose of INRMPs is to
plan natural resource management
activities within the capabilities of the
biological setting to support military
training requirements. Although the
Sikes Act does not apply to the Coast
Guard, the Coast Guard is also starting
to encourage their bases to address
natural resource activities through
INRMPs. The Service has been and
continues to be committed to expanding
partnerships with the Department of
Defense. Updated Department of
Defense guidance stresses that
installations shall work in cooperation
with the Service and States while
developing or revising INRMPs. Each
installation will invite annual feedback
from the Service and States concerning
how effectively the INRMP is being
implemented. Installations have also
established and maintain regular
communications with the Service and
State fish and wildlife agencies to
address issues concerning natural
resources management including
migratory birds.

The Sikes Act also offers
opportunities beyond the INRMP
process for States and the Service to
offer their expertise and assistance on
military lands and with respect to
migratory birds. For example, under the
Sikes Act, the Department of Defense
can enter into cooperative agreements
with the Service, States, and nonprofit
organizations to benefit birds and other
species. Programs such as the
Chesapeake Bay Program, Coastal
America, and Partners In Flight also

offer opportunities to partner with
States and to share information and
advice.

Comment: If the Service must rely on
INRMPs for monitoring and mitigation
of bird take, we recommend a
requirement to complete, revise, and
update plans to address bird monitoring
and assessment of military readiness
impacts and that migratory bird
conservation activities receive adequate
funding.

Service Response: The Sikes Act and
Department of Defense guidance
provide mechanisms to address
emerging needs related to bird
monitoring and assessment of military
readiness impacts. The Sikes Act
requires INRMPs to be reviewed, and
revised as necessary, as to operation and
effect by the parties (i.e., the Service and
State resource agencies) on a regular
basis, but not less often than every 5
years. In October 2004, the Department
of Defense issued supplemental
guidance for implementation of the
Sikes Act relating to INRMP reviews.
Department of Defense policy requires
installations to review INRMPs annually
in cooperation with the Service and
State resource agencies. Annual reviews
facilitate adaptive management by
providing an opportunity for the parties
to review the goals and objectives of the
plans and to establish a realistic
schedule for undertaking proposed
actions. During annual reviews of the
INRMPs, the Department of Defense will
also discuss with the Service
conservation measures implemented
and the effectiveness of these measures
in avoiding, minimizing, or mitigating
take of migratory birds.

This rule relies on the Armed Forces
utilizing the NEPA process to determine
whether any ongoing or proposed
military readiness activity is likely to
result in a significant adverse effect on
a population of a migratory bird species.
The rule requires the Armed Forces to
develop and implement appropriate
conservation measures if a proposed
action may have a significant adverse
effect on a population of migratory bird
species. To ensure that such
conservation measures adequately
address impacts to migratory birds, the
rule also requires the Armed Forces to
monitor the effects of such military
readiness activities on migratory bird
species taken during the military
readiness activities at issue, and to
retain records of these measures and
monitoring data for 5 years from the
date the Armed Forces commence their
action.

Comment: We do not believe that
impacts addressed by this rule can be
adequately monitored or remedied

without commitment of more resources
to gather new bird data, conduct
additional efforts to monitor impacts, or
spend more money.

Service Response: Although the rule
requires the Armed Forces to conduct
mutually agreed upon monitoring to
determine the effects of a military
readiness activity on migratory bird
species and the efficacy of the
conservation measures implemented by
the Armed Forces, we cannot require
the Armed Forces to provide additional
funding or resources towards
monitoring. However, we do agree that
monitoring is an important component
of activities the Armed Forces undertake
to address migratory bird conservation.
We have expanded the monitoring
discussion under ‘“Rule Authorization”
below.

Comment: Concern was expressed
that the proposed broad exemption will
be perceived as precluding the need for
full NEPA consideration for covered
activities.

Service Response: As stated in this
rule, the Armed Forces will continue to
be responsible for being in compliance
with NEPA, and all other applicable
regulations, and ensuring that whenever
they propose to undertake new military
readiness activities or to adopt a new, or
materially revised, INRMP and
migratory bird species may be affected,
the Armed Forces invite the Service to
comment as an agency with
“jurisdiction by law or special
expertise” upon their NEPA analysis. In
addition, if the potential for significant
effects on migratory birds makes it
appropriate, the Armed Forces may
invite the Service to participate as a
cooperating agency in the preparation of
their NEPA analysis. Moreover,
authorization under this rule requires
that if a proposed military readiness
activity may result in a significant
adverse impact on a population of
migratory bird species, the Armed
Forces must confer and cooperate with
the Service to develop and implement
appropriate measures to minimize or
mitigate these effects. The
environmental consequences of the
proposed military readiness activity, as
well as the potential of any such
measures to reduce the adverse effects
of the proposed activity, would be
covered in NEPA documentation
prepared for the proposed action.

Comment: The Department of Defense
should be required to demonstrate that
all “practicable” means of avoiding the
“take” of migratory birds have been
considered prior to the implementation
of a new readiness program or
construction of a new installation.
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Service Response: The Armed Forces
will be addressing “take” in a variety of
ways. As stated above, through the
NEPA process, the environmental
consequences of their proposed military
readiness activities will be evaluated, as
well as any measures to reduce take of
migratory birds. In addition, the
INRMPs currently incorporate
conservation measures to address
migratory bird conservation. The
Service will continue to work with the
Armed Forces to develop additional
measures in the future.

Comment: Nowhere does the rule
mention how and when the Department
of Defense will assess current, ongoing
activities for which NEPA compliance is
complete. The rule should be amended
to require, within a specified time
period of 90—120 days, a report by the
Department of Defense to the Secretary
on the impacts of their current military
readiness activities on migratory birds.

Service Response: As a preliminary
matter, it is important to note that where
NEPA compliance has been completed,
that compliance should have included
consideration of the impacts on
migratory birds. Since the enactment of
NEPA, the Service has been notified of,
and provided the opportunity to
comment on, proposed military
readiness activities that have the
potential for significant impacts on the
environment, including significant
impacts on migratory birds.
Nevertheless, it is possible that ongoing
military readiness activities might in the
future be determined to meet the
threshold for the requirement under
§21.15(a)(1) to “confer and cooperate.”
There are at least three mechanisms in
place that require the Armed Forces to
address environment impacts of ongoing
activities for which NEPA is complete;
supplementary statements under NEPA,
INRMP reviews, and the monitoring
requirements in the rule.

In accordance with NEPA Part 1502.9,
an agency shall prepare a supplement to
either a draft or a final environmental
impact statement whenever: (1) The
agency makes substantial changes in the
proposed action that are relevant to
environmental concerns; or (2) the
agency learns of significant new
circumstances or information relevant to
environmental concerns and bearing on
the proposed action or its impacts. This
rule relies on the Armed Forces to use
the NEPA process to determine whether
an ongoing military readiness activity
may result in a significant adverse effect
on a population of a migratory bird
species.

The Sikes Act (16 U.S.C. 670a—6700),
enacted in 1960, has required
cooperation among the Department of

Defense, the Service, and State wildlife
agencies. The 1997 amendments to the
Sikes Act require the development of
INRMPs that reflect the mutual
agreement of the Department of Defense,
the Service, and the appropriate State
wildlife agency. The Sikes Act provides
the Service, as well as the public, an
opportunity to review natural resources
management on military lands,
including any potential effects on
migratory birds or their habitat. NEPA
documentation is prepared to support
new or revised INRMPs. Department of
Defense policy requires installations to
review INRMPs annually in cooperation
with the Service and State resource
agencies. Annual reviews facilitate
adaptive management by providing an
opportunity for the parties to review the
goals and objectives of the plans and to
evaluate any new scientific information
that indicates the potential for adverse
impacts on migratory birds from new or
ongoing military readiness activities. In
addition, during annual INRMP reviews,
the Department of Defense, the Service
and the State resources agency evaluate
the conservation measures implemented
and the effectiveness of these measures
in avoiding, minimizing, or mitigating
take of migratory birds.

This rule requires the Armed Forces
to develop and implement appropriate
conservation measures if a proposed
action may have a significant adverse
effect on a population of migratory bird
species. When conservation measures
implemented in accordance with
§21.15(a)(1) require monitoring, the
Armed Forces must retain records of
these measures and monitoring data for
5 years from the date the Armed Forces
commence their action.

Comment: We disagree with the
interpretation of the statute that
Congress “‘signaled that the Department
of Defense should give appropriate
consideration to the protection of
migratory birds when planning and
executing military readiness activities,
but not at the expense of diminishing
the effectiveness of such activities.”
This suggests a diminishment of
protection for migratory birds. It was
Congress’s intent that the Department of
Defense should not be forced to halt
these activities but rather should modify
them to minimize impacts, or, if such
activities cannot be practicably altered
to minimize impacts, that mitigation
measures must be in place to ensure
conservation of migratory birds.

Service Response: This rule will not
diminish the protection of migratory
birds. Rather, by requiring the Armed
Forces to confer with the Service to
develop and implement conservation
measures when a military readiness

activity may significantly affect a
population of a migratory bird species,
a greater benefit to birds will result than
the current status operandi. Increased
coordination and technical assistance
between the Service and the Armed
Forces will reduce the number of
migratory birds that are incidentally
taken as a result of military readiness
activities.

Measures Taken by the Armed Forces
To Minimize and Mitigate Takes of
Migratory Birds

As the basis for this rule, under the
authority of the MBTA and in
accordance with Section 315 of the
Authorization Act, the Armed Forces
will consult with the Service to identify
measures to minimize and mitigate
adverse impacts of authorized military
readiness activities on migratory birds
and to identify techniques and protocols
to monitor impacts of such activities.
The inventory, avoidance, habitat
enhancement, partnerships, and
monitoring efforts described below
illustrate the efforts currently
undertaken by the Armed Forces to
minimize or mitigate adverse impacts to
migratory birds from testing and
training activities to maintain a ready
defense. Additional conservation
measures, designed to minimize and
mitigate adverse impacts of authorized
military readiness activities on affected
migratory bird species, with emphasis
on species of concern, will be developed
in joint coordination with the Service
when evaluation of specific military
readiness activities indicates the need
for additional measures.

We have a long history of working
with natural resources managers at
Armed Forces installations through our
Field Offices to develop and implement
these conservation initiatives. Many of
the conservation measures detailed
below represent state-of-the-art
techniques and practices to inventory,
protect, and monitor migratory bird
populations. In accordance with
provisions of the Sikes Act, as amended,
these conservation measures are
detailed in Department of Defense
INRMPs for specific installations and
endorsed by the Service and State fish
and wildlife agencies. Additional
conservation measures may be
incorporated into future revisions of the
INRMPs if determined necessary during
their quintennial review.

Bird Conservation Planning. The
Department of Defense prepares
INRMPs for most Department of Defense
installations. Under the Sikes Act, the
Department of Defense must provide for
the conservation and rehabilitation of
natural resources on military
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installations. To facilitate the program,
the Secretary of Defense prepares and
implements an INRMP for each military
installation in the United States on
which significant natural resources are
found. The resulting plans must reflect
the mutual agreement of the military
installation, the Service, and the
appropriate State fish and wildlife
agency on conservation, protection, and
management of fish and wildlife
resources. The importance of a
cooperative relationship among these
parties is also stressed in Department of
Defense and Service guidances
concerning INRMP development and
review. In accordance with the
Department of Defense guidance, each
installation will invite annual feedback
from the Service and States concerning
how effectively the INRMP is being
implemented. Installations also
maintain regular communications with
the Service and State fish and wildlife
agencies to address issues concerning
natural resources management
including migratory birds. Although the
Sikes Act does not apply to the Coast
Guard, they are also starting to
encourage applicable bases to develop
INRMPs.

INRMPs incorporate conservation
measures addressed in Regional or State
Bird Conservation Plans to ensure that
the Department of Defense does its part
in landscape-level management efforts.
INRMPs are a significant source of
baseline conservation information and
conservation initiatives used to develop
NEPA documents for military readiness
activities. This linkage helps to ensure
that appropriate conservation measures
are incorporated into mitigation actions,
where needed, that will protect
migratory birds and their habitats.

To-date, over 370 INRMPs have been
approved. Through cooperative
planning in the development, review
and revision of INRMPs, the Department
of Defense, the Service and the States
can effectively avoid or minimize
adverse impacts on migratory bird
populations. Through this process, the
Service and the Department of Defense
will continue to work together to design
and develop monitoring surveys that
effectively evaluate population trends
and cumulative impacts on
installations.

The Fish and Wildlife Conservation
Act of 1980, as amended in 1988, directs
the Secretary of the Interior to “identify
species, subspecies, and populations of
all migratory non-game birds that,
without additional conservation action,
are likely to become candidates for
listing under the Endangered Species
Act of 1973.” This list is prepared and
updated at 5-year intervals by the

Service’s Division of Migratory Bird
Management. The current list of the
“Birds of Conservation Concern” is
available at http://
migratorybirds.fws.gov/reports/
bcc2002.pdyf.

“Birds of Conservation Concern 2002
includes species that are of concern
because of (a) documented or apparent
population declines, (b) small or
restricted populations, or (c)
dependence on restricted or vulnerable
habitats. It includes three distinct
geographic scales: Bird Conservation
Regions, Service Regions, and National.
The Service Regions include the seven
Service Regions plus the Hawaiian
Islands and Puerto Rico/U.S. Virgin
Islands.

Bird Conservation Regions (BCRs),
adopted by the North American Bird
Conservation Initiative (NABCI), are the
most basic geographical unit by which
migratory birds are designated as birds
of conservation concern. The BCR list
includes certain species endemic to
Hawaii, the Pacific Island territories,
and the U.S. Caribbean Islands that are
not protected by the MBTA, and thus
are not subject to this rule. These
species are clearly identified in the list.
The complete BCR list contains 276
species. NABCI is a coalition of U.S.,
Canadian, and Mexican governmental
agencies and private organizations
working together to establish an
inclusive framework to facilitate
regionally based, biologically driven,
landscape-oriented bird conservation
partnerships. A map of the NABCI BCRs
can be viewed at http://www.nabci-
us.org.

The comprehensive bird conservation
plans, such as the North American
Waterfow]l Management Plan, the U.S.
Shorebird Conservation Plan, Partners
in Flight (PIF) Bird Conservation Plans,
and the North American Waterbird
Conservation Plan, are the result of
coordinated partnership-based national
and international initiatives dedicated
to migratory bird conservation. Each of
these initiatives has produced
landscape-oriented conservation plans
that lay out population goals and habitat
objectives for birds. Additional
information on these plans and their
respective migratory bird conservation
goals can be found at:

North American Waterfowl
Management Plan (http://
birdhabitat.fws.gov/NAWMP/
nawmphp.htm).

North American Waterbird
Conservation Plan (http://
www.waterbirdconservation.org).

U.S. Shorebird Conservation Plan
(http://shorebirdplan.fws.gov/).

I3}

Partners in Flight (http://
www.partnersinflight.org).

Conservation Partnerships. The
Department of Defense has entered into
a number of conservation partnerships
with nonmilitary partners to improve
habitats and protect avian species. In
1991, the Department of Defense,
through each of the military services,
joined the PIF initiative. The
Department of Defense developed a PIF
Strategic Plan in 1994, and revised it in
2002. The Department of Defense PIF
program is recognized as a model
conservation partnership program.
Through the PIF initiative, the
Department of Defense works in
partnership with over 300 Federal and
State agencies and nongovernmental
organizations (NGOs) for the
conservation of neotropical migratory
and resident birds and enhancement of
migratory bird survival. For example,
bases have worked with NGOs to
develop management plans that address
such issues as grazing and the
conversion of wastewater treatment
ponds to wetlands and suitable habitat.
Universities use Department of Defense
lands for migratory bird research and,
on occasion, re-establish nesting pairs to
take advantage of an installation’s
hospitable habitat. The Department of
Defense PIF program tracks this research
and provides links between
complementary research on different
installations and service branches.

The Authorization Act included a
provision that allows the Department of
Defense to provide property at closed
bases to conservation organizations for
use as habitat and another provision
that, in order to lessen problems of
encroachment, allows the Department of
Defense to purchase conservation
easements on suitable property in
partnership with other groups. Where
utilized, these provisions will offer
further conservation benefits to
migratory birds.

Bird Inventories. The most important
factor in minimizing and mitigating
takes of migratory birds is an
understanding of when and where such
takes are likely to occur. This means
developing knowledge of migratory bird
habits and life histories, including their
migratory paths and stopovers as well as
their feeding, breeding, and nesting
habits.

The Department of Defense
implements bird inventories and
monitoring programs in numerous ways.
Some Department of Defense
installations have developed
partnerships with the Institute for Bird
Populations to Establish Monitoring
Avian Productivity and Survivorship
(MAPS) stations. The major objective of
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the MAPS program is to contribute to an
integrated avian population monitoring
system for North American land birds
by providing annual regional indices
and estimates for four populations and
demographic parameters for select target
species in seven different regions of
North America. The MAPS methodology
provides annual regional indices of
adult population size and post-fledgling
productivity from data on the numbers
and proportions of young and adult
birds captured; annual regional
estimates of adult population size, adult
survivorship, and recruitment into the
adult population from capture-recapture
data on adult birds; and additional
annual estimates of adult population
size from point-count data collected in
the vicinity of MAPS stations. Without
these critical data, it is difficult or
impossible to account for observed
population changes. The Department of
Defense is helping to establish a
network of MAPS stations in all seven
biogeographical regions and build the
program necessary to monitor
neotropical migratory bird population
changes nationwide. Approximately
20% of the continental MAPS network
involves military lands.

Since the early 1940s, radar has been
used to monitor bird migration. The
newest weather surveillance radar,
WSR-88D or NEXRAD (for Next
Generation Radar), is ideal for studies of
bird movements in the atmosphere. This
sophisticated radar system can be used
to map geographical areas of high bird
activity (e.g., stopover, roosting and
feeding, and colonial breeding areas). It
also provides information on the
quantity, general direction, and
altitudinal distribution of birds aloft.
Currently, the United States Air Force is
using NEXRAD, via the U.S. Avian
Hazard Advisory System (AHAS), to
provide bird hazard advisories to all
pilots, military and civilian, in an
attempt to warn air traffic of significant
bird activity. The information is
publicly available for the contiguous
United States on line at http://
www.usahas.com and will soon be
available for the State of Alaska.

NEXRAD information is critically
important for the protection of habitats
used by migratory birds during stopover
periods. This information is vital to
Department of Defense land managers
who protect stopover areas on military
land. The data is also particularly
important to land managers of military
air stations where bird/aircraft
collisions threaten lives and cost
millions of dollars in damages every
year. The Department of Defense
established a partnership with the
Department of Biological Sciences at

Clemson University to collect, analyze,
and use the biological information from
the NEXRAD network to identify
important stopover habitat in relation to
Department of Defense installations.
Initial efforts were concentrated in the
Southeast to complement existing radar
data from the Gulf Coast. This
partnership has enabled the collection
and transfer of radar data from all
NEXRAD sites, via modem, to one
remote station at Clemson University,
where the data can be archived and
analyzed.

The Department of Defense uses bird
inventory and survey information in
connection with the preparation of
INRMPs. The Department of Defense
also uses bird inventory and survey
information when undertaking
environmental analyses required under
the NEPA. An environmental
assessment or an environmental impact
statement is used to determine the
potential effects of any new, planned
activity on natural resources, including
migratory birds.

The Department of Defense PIF
program is currently developing a
database of migratory bird species of
concern that are likely to occur on each
installation utilizing the Service’s
published list of Birds of Conservation
Concern (http://migratorybirds.fws.gov/
reports/bcc2002.pdf); priority migratory
bird species documented in the
comprehensive bird conservation plans
(North American Waterbird
Conservation Plan (http://
www.waterbirdconservation.org), United
States Shorebird Conservation Plan
(http://shorebirdplan.fws.gov), Partners
in Flight Bird Conservation Plans
(http://www.partnersinflight.org/);
species or populations of waterfowl
identified as high, or moderately high,
continental priority in the North
American Waterfowl Management Plan;
listed threatened and endangered bird
species in 50 CFR 17.11; and Migratory
Bird Treaty Act-listed game birds below
desired population sizes (http://
migratorybirds.fws.gov/reports/
reports.html).

Avoidance. Avoidance is the most
effective means of minimizing takes of
migratory birds. Where practicable, the
Department of Defense avoids
potentially harmful use of nesting sites
during breeding and nesting seasons
and of resting sites on migratory
pathways during migration seasons.
Avoidance sometimes involves using
one area of a range rather than another.
On some sites in which bombing,
strafing, or other activities involving the
use of live military munitions could
affect birds in the area, the Department
of Defense may conduct an initial,

benign sweep of the site to ensure that
any migratory birds in the area are
dispersed before live ordnance is used.
Another tool used by the Department of
Defense to deconflict flight training
activities is the U.S. Air Force Bird
Avoidance Model (BAM). This model
places breeding bird and Christmas
count data into a Geographic
Information Systems model to assist
range planners in selecting training
times when bird activity is low. The
BAM is available online at the http://
www.usahas.com Web site.

Pesticide Reduction. Reducing or
eliminating pesticide use also benefits
migratory birds. The Armed Forces
maintain an integrated pest management
(IPM) program that is designed to
reduce the use of pesticides to the
minimum necessary. The Department of
Defense policy requires all operations,
activities, and installations worldwide
to establish and maintain safe, effective,
and environmentally sound IPM
programs. IPM is defined as a planned
program, incorporating continuous
monitoring, education, record-keeping,
and communication to prevent pests
and disease vectors from causing
unacceptable damage to operations,
people, property, material, or the
environment. IPM uses targeted,
sustainable (i.e., effective, economical,
and environmentally sound) methods,
including education, habitat
modification, biological control, genetic
control, cultural control, mechanical
control, physical control, regulatory
control, and the judicious use of least-
hazardous pesticides. Department of
Defense policy mandates incorporation
of sustainable IPM philosophy,
strategies, and techniques in all aspects
of Department of Defense pest
management planning, training, and
operations, including installation pest-
management plans and other written
guidance to reduce pesticide risk and
prevent pollution.

Habitat Conservation and
Enhancement. Habitat conservation and
enhancement generally involve
improvements to existing habitat, the
creation of new habitat for migratory
birds, and enhancing degraded habitats.
Improvements to existing habitat
include wetland protection,
maintenance and enhancement of forest
buffers, elimination of feral animals (in
particularly feral cats) that may be a
threat to migratory birds, and
elimination of invasive species that
crowd out other species necessary to
migratory bird survival. Examples of the
latter include control and elimination of
brown tree snake, Japanese
honeysuckle, kudzu, and brown-headed
cowbirds.
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Efforts to eliminate invasive species
are being undertaken in association with
natural resources management under
Sikes Act INRMPs. For example, at one
site, grazing was reduced from more
than 60,000 to about 23,000 acres, and
has become a management tool to
enhance the competitive advantage of
native plants, especially perennial
grasses. Special projects are under way
on Department of Defense property to
control exotic plants and to remove
unused structures that occupy
potentially valuable habitat or
unnaturally increase predator
populations. At some locations, native
forest habitat is being reestablished.

The preparation of INRMPs continues
to offer opportunities to consider such
land management measures as
converting to uneven-age and/or other
progressive forest management that
enhances available habitat values,
establishing native warm-season
grasslands, maintaining and enhancing
bottomland hardwood forests, and
promoting positive water-use
modifications to improve hydrology and
avian habitat in arid areas. Department
of Defense installations are active in
promoting the use of nest boxes and,
where appropriate, the use of
communications towers for nesting. In
addition, the Department of Defense PIF
program has prepared fact sheets
addressing such issues as
communications towers and power
lines, West Nile virus, wind energy
development, the Important Bird Areas
program, and bird/aircraft strike hazards
(BASH).

Other. At a few sites where the
potential for migratory bird take is more
severe, the Department of Defense has
implemented extensive mitigation
measures. In such instances, the
responsible military service has taken
practicable measures to minimize the
impacts of its operations on protected
migratory birds. Such measures include
limiting the type and quantity of
ordnance; limiting target areas and
activities to places and times that
protect key nesting areas for migratory
birds; implementing fire-suppression
programs or measures where wildfire
can potentially damage nesting habitat;
conducting environmental monitoring;
and implementing mitigation measures,
such as predator removal, on the site or
nearby.

Monitoring the Impacts of Military
Readiness Activities on Migratory Birds

The Authorization Act requires the
Armed Forces to identify measures to
monitor the impacts of military
readiness activities on migratory birds.
For military lands where migratory bird

data may be lacking, monitoring may
include the collection of baseline
demographic, population, or habitat-
association data. Where feasible, the
Armed Forces will conduct agreed-upon
monitoring to determine the level of
take from military readiness activities.

Monitoring provides important data
regarding the impacts of military
readiness on migratory birds. It also
contributes valuable information where
data on species of migratory birds may
be limited. In addition, monitoring data
assists the Armed Forces in guiding
their decisions regarding migratory bird
conservation, particularly in developing
or amending INRMPs.

The Department of Defense monitors
bird populations that may be affected by
military readiness activities in
numerous ways. In addition to the
MAPS program discussed above,
Department of Defense facilities
participate in the Breeding Biology
Research and Monitoring Database
(BBIRD) program to study nesting
success and habitat requirements for
breeding birds. Many installations also
engage in Christmas bird counts,
migration counts (Point, Circle, Area, or
Flyover Counts), standardized and/or
customized breeding and wintering
point counts, grassland-bird flush
counts, NEXRAD (discussed above) and
BIRDRAD studies, point count surveys,
hawk watches, overflight surveys, and/
or rookery surveys. At sites where bird
takes are a concern, such as Farallon de
Medinilla in the Northern Marianas, the
Department of Defense engages in more
extensive monitoring, including
overflight and rookery surveys several
times a year, so that it can monitor
trends in bird populations.

The Department of Defense is not
alone in monitoring the status of birds
on its installations. Much of its
monitoring is done through formal
partnerships with conservation
organizations. In addition, Watchable
Wildlife programs provide opportunities
for the public to provide feedback on
the numbers and types of birds they
have observed from viewing sites on
Department of Defense installations.

The Armed Forces can use clear
evidence of bird takes, such as the sight
of numerous dead or injured birds, as a
signal that it should modify its
activities, as practicable, to reduce the
number of takes. With respect to the
problem of bird/aircraft collisions, the
Department of Defense undertakes
intensive, bird-by-bird monitoring. The
U.S. Air Force Safety Center’s Bird/
Wildlife Aircraft Strike Hazard team at
Kirtland Air Force Base, NM, and the
Navy Safety Center at Norfolk, VA, track
aircraft/wildlife (bird and mammal)

collisions because of the danger such
collisions represent to pilots, crews, and
aircraft. By focusing on local, regional,
and seasonal populations and
movements of birds, pilots and airport
personnel have been better able to avoid
collisions, in many cases by modifying
those conditions at airfields that are
attractive to birds.

What Are the Provisions of the Rule?

National Environmental Policy Act
(NEPA) Considerations

NEPA, and the Council on
Environmental Quality’s (CEQ) NEPA
implementing regulations at 40 CFR
1500-1508, require that Federal
agencies prepare environmental impact
statements for ““‘major Federal actions
significantly affecting the quality of the
human environment.” These statements
must include a detailed analysis of the
impacts of an agency’s proposed action
and any reasonable alternatives to that
proposal. NEPA requires the responsible
Federal official to “consult with and
obtain comments of any Federal agency
which has jurisdiction by law or special
expertise with respect to any
environmental impact involved” (42
U.S.C. 4332(2)(C)). NEPA also provides
for public involvement in the decision-
making process. The CEQ’s regulations
implementing NEPA emphasize the
integration of the NEPA process with
the requirements of other environmental
laws. The CEQ regulations at 40 CFR
1500.2 state: “Federal agencies shall to
the fullest extent possible * * *
integrate the requirements of NEPA with
other planning and environmental
review procedures required by law or by
agency practice so that all such
procedures run concurrently rather than
consecutively.” Regulations at 40 CFR
1502.25 state: “To the fullest extent
possible, agencies shall prepare draft
environmental impact statements
concurrently with and integrated with
environmental impact analyses and
related surveys and studies required by
* * * other environmental review laws
and executive orders.”

In keeping with this emphasis, the
rule relies on the Armed Forces utilizing
the NEPA process to determine whether
any ongoing or proposed military
readiness activity is “likely to result in
a significant adverse effect on the
population of a migratory bird species.”
More particularly, the Armed Forces
prepare NEPA analyses whenever they
propose to undertake a new military
readiness activity that may significantly
affect the quality of the human
environment; propose to make a
substantial change to an ongoing
military readiness activity that is
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relevant to environmental concerns;
learn of significant new circumstances
or information relevant to the
environmental concerns bearing on an
ongoing military readiness activity; or
prepare or revise an INRMP covering an
area used for military readiness
activities. During the preparation of
environmental impact statements
analyzing the effects of proposed
military readiness activities on
migratory bird species, the Armed
Forces consult with the Service as an
agency with “jurisdiction by law and
special expertise.”” If the Armed Forces
identify a significant adverse effect on
migratory birds during the preparation
of a NEPA analysis, this rule requires
the Armed Forces to confer and
cooperate with the Service to develop
and implement appropriate
conservation measures to minimize or
mitigate any such significant adverse
effects. The Armed Forces will continue
to be responsible for ensuring that
military readiness activities are
implemented in accordance with all
applicable statutes including NEPA and
ESA.

Endangered Species Act Consideration

Section 7(a)(1) of the Endangered
Species Act of 1973, as amended (16
U.S.C. 1531 et seq.) (ESA), provides
that, “[t]he Secretary [of the Interior]
shall review other programs
administered by him and utilize such
programs in furtherance of the purposes
of this Act.” Furthermore, section
7(a)(2) requires all Federal agencies to
insure that any action authorized,
funded, or carried out is not likely to
jeopardize the continued existence of
any endangered species or threatened
species or result in the destruction or
adverse modification of critical habitat.
We completed an Intra-Service
Consultation on the proposed rule and
we have determined that this rule to
authorize take under the MBTA will
have no effect on listed species. The
rule does not authorize take under the
ESA. If a military readiness activity may
affect a listed species, the Armed Forces
retains responsibility for consulting
with the Service under section 7(a)(2) of
the ESA. Similarly, if a military
readiness activity is likely to jeopardize
the continued existence of a species
proposed for listing, the Armed Forces
retain responsibility for conferring with
the Service in accordance with section
7(a)(4) of the ESA.

Rule Authorization

This rule authorizes the Armed Forces
to take migratory birds as an incidental
result of military readiness activities.
The Armed Forces must continue to

apply for and receive an MBTA permit
for scientific collecting, control of birds
causing damage to military property, or
any other activity that is addressed by
our existing permit regulations (50 CFR
part 13, 21, 22). These activities may not
be conducted under the authority of this
rule. If any activity of the Armed Forces
falls within the scope of our existing
regulations, we will consider, when
processing the application, the specific
take requested as well as any other take
authorized by this rule that may occur.

Authorization of take under this rule
applies to take of migratory birds
incidental to military readiness
activities, including (a) all training and
operations of the Armed Forces that
relate to combat, and (b) the adequate
and realistic testing of military
equipment, vehicles, weapons, and
sensors for proper operation and
suitability for combat use. Authorization
of take does not apply to (a) routine
operation of installation operating
support functions, such as:
administrative offices; military
exchanges; commissaries; water
treatment facilities; storage facilities;
schools; housing; motor pools;
laundries; morale, welfare, and
recreation activities; shops; and mess
halls, (b) operation of industrial
activities, or (c) construction or
demolition of facilities listed above.

The authorization provided by this
rule is subject to the military service
conducting an otherwise lawful military
readiness activity in compliance with
the provisions of the rule. To ensure the
Service maintains the ability to manage
and conserve the resource, the Secretary
retains the authority to withdraw or
suspend authorization of take with
respect to any specific military
readiness activity under certain
circumstances.

With respect to a military readiness
activity of the Armed Forces likely to
take migratory birds, the rule authorizes
take provided the Armed Forces are in
compliance with the following
requirement:

If the Armed Forces determine that
ongoing or proposed activities may result in
a significant adverse effect on the population
of a migratory bird species, the Armed Forces
must confer and cooperate with the Service
to develop and implement appropriate
conservation measures to minimize or
mitigate such significant adverse effects.

The Armed Forces will continue to be
responsible for addressing their
activities other than military readiness
through a MOU developed in
accordance with Executive Order 13186,
“Responsibilities of Federal Agencies to
Protect Migratory Birds,” January 10,
2001.

When Is Take Not Authorized?

If a proposed or an ongoing action
may have a significant adverse effect on
a population of a migratory bird species,
as that term is defined in Section 21.3,
the Armed Forces must confer with the
Service so that we may recommend
conservation measures. In certain
circumstances, the Secretary must
suspend the take authorization with
respect to a particular military readiness
activity; in other circumstances, the
Secretary has the discretion to initiate a
process that may result in withdrawal.
We will make every effort to work with
the Armed Forces in advance of a
potential determination to withdraw
take authorization in order to resolve
migratory bird take concerns and avoid
withdrawal. With respect to
discretionary withdrawal, the rule
provides an elevation process if the
Secretary of Defense or other national
defense official appointed by the
President and confirmed by the Senate
determines that protection of national
security requires continuation of the
activity.

The Secretary will immediately
suspend authorization for take if
continued authorization likely would
not be compatible with any one of the
migratory bird treaties. Withdrawal of
authorization may be proposed if the
Secretary determines that failure to do
so is likely to result in a significant
adverse effect on a population of a
migratory bird species and one or more
of the following circumstances apply:

(A) The Armed Forces have not
implemented conservation measures that (i)
are directly related to protecting the
migratory bird species affected by the
proposed military readiness activity; (ii)
would significantly reduce take of migratory
birds species affected by the military
readiness activity, (iii) are economically
feasible, and (iv) do not limit the
effectiveness of military readiness activities.

(B) The Armed Forces fail to conduct
mutually agreed upon monitoring to
determine the effects of a military readiness
activity on migratory bird species and/or the
efficacy of the conservation measures
implemented by the Armed Forces.

(C) The Armed Forces have not provided
reasonably available information that the
Secretary has determined is necessary to
evaluate whether withdrawal of take
authorization for the specific military
readiness activity is appropriate.

The determination as to whether an
immediate suspension of authorization
is warranted (i.e., whether the action
likely would not be compatible with a
migratory bird treaty), or withdrawal of
an authorization is proposed will be
made independent of each other.
Regardless of whether the circumstances
of paragraphs (A) through (C) above
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exist, there will be an immediate
suspension if the Secretary determines,
after seeking the views of the Secretary
of Defense and after consulting with the
Secretary of State, that incidental take of
migratory birds during a specific
military readiness activity likely would
not be compatible with one or more of
the migratory bird treaties.

Proposed withdrawal of authorization
will be provided in writing to the
Secretary of Defense including the basis
for the determination. The notice will
also specify any conservation measures
or other measures that would, if the
Armed Forces agree to implement them,
allow the Secretary to cancel the
proposed withdrawal of authorization.
Any take incidental to a military
readiness activity subject to a proposed
withdrawal of authorization will
continue to be authorized by this
regulation until the Secretary of the
Interior, or his/her delegatee, makes a
final determination on the withdrawal.

The Secretary may, at his/her
discretion, cancel a suspension or
withdrawal of authorization at any time.
A suspension may be cancelled in the
event new information is provided that
the proposed activity would be
compatible with the migratory bird
treaties. A proposed withdrawal may be
cancelled if the Armed Forces modify
the proposed activity to alleviate
significant adverse effects on a
population of a migratory bird species
or the circumstances in paragraphs (A)
through (C) above no longer exist.
Cancellation of suspension or
withdrawal of authorization becomes
effective upon delivery of written notice
from the Secretary to the Department of
Defense.

Request for Reconsideration

In order to ensure that the action of
the Secretary in not authorizing take
does not result in significant harm to the
Nation, any proposal to withdraw
authorization under 50 CFR 21.15(b)(2)
will be reconsidered by the Secretary or
his/her delegatee who must be an
official nominated by the President and
confirmed by the Senate, if, within 45
days of the notification with respect to
a military readiness activity, the
Secretary of Defense, or other national
defense official, who also must be an
official nominated by the President and
confirmed by the Senate, determines
that protection of the national security
requires continuation of the action.

Scope of Authorization

The take authorization provided by
the rule applies to military readiness
activities of the Armed Forces,
including those implemented through

contractors of the Armed Forces and
their agents.

Principles and Standards

As discussed above, the only
condition applicable to the
authorization under this rule is that the
Armed Forces confer and cooperate
with the Service if the Armed Forces
determine that a proposed or an ongoing
military readiness activity may result in
a significant adverse effect on a
population of a migratory bird species.
To avoid this threshold from being
reached, as well as to provide for
migratory bird conservation, it is in the
best interest of the Armed Forces to
address potential migratory bird impacts
from military readiness activities by
adopting the following principles and
standards.

To proactively address migratory bird
conservation, the Armed Forces should
engage in early planning and scoping
and involve agencies with special
expertise in the matters relating to the
potential impacts of a proposed action.
When a proposed action by the Armed
Forces related to military readiness may
result in the incidental take of birds, the
Armed Forces should contact the
Service so we can assist the Armed
Forces in addressing potential adverse
impacts on birds and mitigating those
impacts. As stated in this rule, the
Armed Forces must confer with the
Service when these actions may have a
significant adverse effect on a
population of a migratory bird species.

The Armed Forces will, in close
coordination with the Service, develop
a list of conservation measures designed
to minimize and mitigate potential
adverse impacts of authorized military
readiness activities on affected
migratory bird species. A cooperative
approach initiated early in the project
planning process will have the greatest
potential for successfully reducing or
eliminating adverse impacts. Our
recommendations will emphasize
avoidance, minimization, and rectifying
adverse impacts. The Armed Forces
should consider obvious avoidance
measures at the outset of project
planning, such as siting projects to
avoid important nesting areas or to
avoid collisions of birds with structures,
or timing projects to avoid peak
breeding activity. In addition, models
such as the AHAS and BAM should be
used to avoid bird activity when
planning flight training and range use.
The Armed Forces will consider these
conservation measures for incorporation
in new NEPA analyses, INRMPs, INRMP
revisions, and base comprehensive or
master plans, whenever adverse impacts

to migratory birds may result from
proposed military readiness activities.

“Conservation measures’ are project
designs or mitigation activities that are
technically and economically
reasonable, and minimize the take of
migratory birds and adverse impacts
while allowing for completion of an
action in a timely manner. When
appropriate, the Armed Forces should
adopt existing industry guidelines
supported by the Service and developed
to avoid or minimize take of migratory
birds. We recognize that
implementation of conservation
measures will be subject to the
availability of appropriations.

The Armed Forces should promote
the inclusion of comprehensive
migratory bird management objectives
from bird conservation plans into the
planning documents of the Armed
Forces. The bird conservation plans,
available either from the Service’s
Regional Offices or via the Internet,
include: North American Waterfowl
Management Plan, PIF, and the U.S.
Shorebird Conservation Plan. The North
American Waterbird Conservation Plan,
the newest planning effort, addresses
conservation of seabirds, wading birds,
terns, gulls, and some marsh birds, and
their habitats. The Armed Forces should
also work collaboratively with partners
to identify, protect, restore, and manage
Important Bird Areas, Western
Hemisphere Shorebird Reserve Network
sites, and other significant bird sites that
occur on Department of Defense lands.
The Department of Defense should
continue to work through the PIF
program to incorporate bird habitat
management efforts into INRMPs.

In accordance with the Authorization
Act and the 2002 revised Sikes Act
guidelines, the annual review of
INRMPs by the Department of Defense,
in cooperation with the Service and
State fish and wildlife agencies, will
include monitoring results of any
migratory bird conservation measures.

The Armed Forces will use the best
available databases to determine which
migratory bird species are likely to
occur in the area of proposed military
readiness activities. This includes
species likely to occur in the project
area during all phases of the project.

The Armed Forces will use the best
scientific data available to assess,
through the NEPA process or other
environmental requirements, the
expected impact of proposed or ongoing
military readiness activities on
migratory bird species likely to occur in
action areas. Special consideration will
be given to priority habitats, such as
important nesting areas, migration stop-
over areas, and wintering habitats.
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The Armed Forces will adopt, to the
maximum extent practicable,
conservation measures designed to
minimize and mitigate any adverse
impacts of authorized military readiness
activities on affected migratory bird
species. The term ‘““to the maximum
extent practicable” means without
limiting the subject readiness activities
in ways that compromise the
effectiveness of those activities, and to
the extent economically feasible.

At the Department of Defense’s
request, the Service will provide
technical assistance in identifying the
migratory bird species and determining
those likely to be taken as a result of the
proposed action, assessing impacts of
the action on migratory bird species,
and identifying appropriate
conservation measures to mitigate
adverse impacts.

Is this rule consistent with the MBTA?

Yes. This issue has two components.
First is the question of whether the
MBTA prohibits promulgation of
regulations authorizing incidental take
of migratory birds pursuant to military
readiness activities. Second is the
question of whether the details of this
rule, individually and collectively,
conflict with the MBTA in some way.

The starting point for answering both
questions is the fact that Sections 704
and 712(2) of 16 U.S.C. provide us with
broad authority to promulgate
regulations allowing for the take of
migratory birds when compatible with
the terms of the migratory bird treaties.
We find the take that is authorized in
this rule is compatible with the terms of
the treaties and consistent with the
purposes of the treaties.

Regarding the first question, whether
any such regulations are permissible
under the MBTA, Congress itself by
passing the Authorization Act
determined that such regulations are
consistent with the MBTA and the
underlying treaties by requiring us to
promulgate such regulations. Even in
the absence of the Authorization Act,
regulations authorizing take incidental
to military readiness activities are
compatible with the terms of the
treaties, and therefore authorized by the
MBTA.

The MBTA implements four treaties:
a 1916 treaty with Great Britain on
behalf of Canada that was substantially
amended by a 1995 protocol; a 1936
treaty with Mexico, amended by a 1997
protocol; a 1972 treaty with Japan; and
a 1978 treaty with the former Soviet
Union. These international agreements
recognize that migratory birds are
important for a variety of purposes.
They provide a food resource,

insectivorous birds are useful to
agriculture, they provide recreational
benefits and are useful for scientific and
educational purposes, and they are
important for aesthetic, social, and
spiritual purposes. Collectively, the
treaties require the Unites States to
provide mechanisms for protecting the
birds and their habitats, and include
special emphasis on protecting those
birds that are in danger of extinction.

The Japan and Russia treaties each
call for implementing legislation that
broadly prohibits the take of migratory
birds. At the same time, those treaties
allow the implementing legislation to
include exceptions to the take
prohibitions. The treaties recognize a
variety of purposes for which take may
be authorized, including scientific,
educational, and propagative purposes;
the protection of persons or property;
and hunting during open seasons. The
treaties also contemplate authorizing
takings “for specific purposes not
inconsistent with the objectives [or
principles]” of the treaties. The Canada
treaty, since adoption of the 1995
Protocol, now includes similar
language: “‘the taking of migratory birds
may be allowed * * * for * * *
specific purposes consistent with the
conservation principles of this
Convention.”

In contrast, the take prohibitions
required by the 1936 Mexico treaty have
a narrower focus than the later treaties.
The Mexico treaty is more clearly
directed at stopping the indiscriminate
killing of migratory birds by hunting
and for commercial purposes through
the establishment of closed seasons. In
addition, even the language of the
Mexico treaty that addresses the need
for domestic regulation prohibiting
certain activities with respect to
migratory birds is subject to the
objective “to satisfy the need set forth in
* * * Article[I].” Article I provides: “In
order that the species may not be
exterminated, the high contracting
parties declare that it is right and proper
to protect birds denominated as
migratory, whatever may be their origin,
which in their movements live
temporarily in the United States of
America and the United Mexican States,
by means of adequate methods which
will permit, in so far as the respective
high contracting parties may see fit, the
utilization of said birds rationally for
purposes of sport, food, commerce and
industry.” Therefore, to the extent that
the Mexico treaty is interpreted to have
application to take beyond hunting and
the like, that treaty must also be
interpreted to allow the parties to
authorize take that is consistent with the
needs set forth in Article L.

The broad language of the exceptions
in the Japan, Russia, and Canada treaties
clearly indicate that the intent of the
parties was not to prohibit all take of
migratory birds. Just as clearly, the take
of large absolute numbers of birds (e.g.
millions of birds taken in sport hunting)
is allowable under the treaties, so long
as that take is ultimately limited in a
way that is consistent with the
conservation principles and objectives
of the treaties. Thus, allowing for take
incidental to military readiness
activities is, as a general matter,
consistent with the conservation
principles and objectives of all three of
these treaties.

The Mexico treaty does not require
the parties to prohibit incidental take,
and therefore allowing take incidental to
military readiness activities cannot
conflict with the terms of that treaty.
And even if that treaty was read to
apply more broadly, it is clear that the
parties intended it only to require the
rational regulation of take, not an
absolute prohibition. Allowing take
incidental to military readiness
activities is consistent with the needs
set forth in Article I. More broadly, we
conclude that any incidental take
allowed under the broad exceptions of
the other three treaties is consistent
with the Mexico treaty.

Turning to the second question,
whether this particular rule governing
take incidental to military readiness
activities is consistent with the treaties
(and therefore the MBTA), the take that
is authorized here is for a special
purpose consistent with the principles
and objectives of the treaties. The
authorization allows take of birds only
in limited instances—take that results
from military readiness activities.
Furthermore, the rule expressly requires
the Armed Forces to develop
conservation measures to minimize or
mitigate impacts where such impacts
may have a significant adverse effect on
a population of a migratory bird species.
Moreover, the Secretary must suspend
the take authorization if he/she
concludes that a specific military
readiness activity likely would not be
compatible with the migratory bird
treaties and may withdraw the
authorization if he/she is unable to
obtain from Armed Forces the
information needed to assure
compliance. Thus, the authorization in
this rule in effect incorporates a
safeguard that provides for compliance
with the requirements of the treaties.

It is not entirely clear what level of
effect on a migratory bird population
would be required to constitute a
violation of any of the treaties. It is
clear, however, that the relatively minor
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(at a population level) amount of take
caused by military readiness activities is
exceedingly unlikely to constitute a
possible violation, even in the absence
of any safeguards. When combined with
the procedural safeguards set forth in
this rule, there is no reasonable chance
that a violation of the treaties will occur
under this rule. In these circumstances,
the take that would be authorized by
this rule is thus compatible with the
terms of the treaties and consistent with
the purposes of those treaties.

The rule’s process of broad, automatic
authorization subject to withdrawal is
particularly appropriate to military
readiness activities. First, as noted
above, we expect that military readiness
activities will rarely, if ever, have the
broad impact that would lead to a
significant adverse effect on a
population of migratory bird species,
even absent the conservation measures
that the Armed Forces undertake
voluntarily or pursuant to another
statute, such as the ESA. Second, the
Armed Forces, like other federal
agencies, have a special role in ensuring
that the United States complies with its
obligations under the four migratory
bird treaties, as evidenced by the
Migratory Bird Executive Order 13186
(January 10, 2001). Like other Federal
agencies, the Armed Forces strive not
only to lessen detrimental effects of
their actions on migratory birds but to
actively promote the conservation of the
resource and integrate conservation
principles and practices into agency
programs. Numerous internal programs
and collaborative ventures among
Federal agencies and non-Federal
partners have contributed significantly
to avian conservation. These efforts are
grounded in the tenets of stewardship
inherent in our treaty obligations. Third,
given the importance of military
readiness to national security, it is
especially important not to create a
complex process that, while perhaps
useful in other contexts, might impede
the timely carrying-out of military
readiness activities.

Why does the rule apply only to the
Armed Forces?

This rule was developed in
accordance with the Authorization Act,
which created an interim period, during
which the prohibitions on incidental
take of migratory birds would not apply
to military readiness activities, and
required the development of regulations
authorizing the incidental take of
migratory birds associated with military
readiness activities. This rule carries out
the mandates of the Authorization Act.
This rule authorizes take resulting from
otherwise lawful military readiness

activities subject to certain limitations
and subject to withdrawal of the
authorization to ensure consistency
with the provisions of the treaties.

Required Determinations

Regulatory Planning and Review (E.O.
12866). In accordance with the criteria
in Executive Order 12866, this rule is a
significant regulatory action. OMB
makes the final determination of
significance under Executive Order
12866.

a. Analysis indicates this rule will not
have an annual economic effect of $100
million or adversely affect an economic
sector, productivity, jobs, the
environment, or other units of
government. This rule is intended to
benefit the Department of Defense, and
all of its branches of the Armed Forces,
by providing a mechanism to comply
with the MBTA and the treaties. A full
cost-benefit and economic analysis is
not required.

This rule will not affect small
businesses or other segments of the
private sector. It applies only to the
Armed Forces. Thus, any expenditure
under this rule will accrue only to the
national defense agencies. Our current
regulations allow us to permit take of
migratory birds only for limited types of
activities. This rule authorizes take
resulting from the military readiness
activities of the Armed Forces, provided
the Armed Forces comply with certain
requirements to minimize or mitigate
significant adverse effects on a
population of a migratory bird species.

Analysis of the annual economic
effect of this rule indicates that it will
have de minimis effects for the
following reasons. Without the rule, the
Armed Forces could be subject to
injunction by third parties via the APA
for lack of authorization under the
MBTA for incidental takes of migratory
birds that might result from military
readiness activities. This rule will
enable the Armed Forces to alleviate
costs associated with responding to
litigation as well as costs associated
with delays in military training.
Furthermore, the rule is structured such
that the Armed Forces are not required
to apply for individual permits to
authorize take for every individual
military readiness activity. The take
authorization is conveyed by this rule.
This avoids potential costs associated
with staff necessary to prepare and
review applications for individual
permits to authorize military readiness
activities that may result in incidental
take of migratory birds, and the costs
that would be attendant to delay.

The principal annual economic cost
to the Armed Forces will likely be

related to costs associated with
developing and implementing
conservation measures to minimize or
mitigate impacts from military readiness
activities that may have a significant
adverse effect on a population of a
migratory bird species. However, we
anticipate that this threshold of
potential effects on a population has a
low probability of occurring. The Armed
Forces are already obligated to comply
with a host of other environmental laws,
such as NEPA, which requires them to
assess impacts of their military
readiness activities on migratory birds,
endangered and threatened species, and
other wildlife. Most of the requirements
of this rule will be subsumed by these
existing requirements.

With this rule, the Armed Forces will
have a regulatory mechanism to enable
the Armed Forces to effectively
implement otherwise lawful military
readiness activities. Without the rule,
the Armed Forces might not be able to
complete certain military readiness
activities that could result in the take of
migratory birds pending issuance of an
MBTA take permit or resolution of any
lawsuits.

b. This rule will not create serious
inconsistencies or otherwise interfere
with the actions of the Armed Forces,
including those other than military
readiness. The Armed Forces must
already comply with numerous
environmental laws intended to
minimize impacts to wildlife.

c. This rule will not materially affect
entitlements, grants, user fees, loan
programs, or the rights and obligations
of their recipients. This rule does not
have anything to do with such
programs.

d. This rule raises novel legal or
policy issues. This rule raises a novel
policy issue in that it implements a new
area of our program to carry out the
MBTA. Under 50 CFR 21.27, the Service
has the authority to issue special
purpose permits for take that is
otherwise outside the scope of the
standard form permits of section 21.
Special purpose permits may be issued
for actions whereby take of migratory
birds could result as an unintended
consequence. However, the Service has
previously issued such permits only in
very limited circumstances.

Regulatory Flexibility Act. For the
reasons discussed under Regulatory
Planning and Review above, I certify
that this rule will not have a significant
economic effect on a substantial number
of small entities as defined under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). A final Regulatory Flexibility
Analysis is not required. Accordingly, a
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Small Entity Compliance Guide is not
required.

Small Business Regulatory
Enforcement Fairness Act. This rule is
not a major rule under 5 U.S.C. 804(2),
the Small Business Regulatory
Enforcement Fairness Act. This rule:

a. Will not have an annual effect on
the economy of $100 million or more.

b. Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions.

c. Will not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.

Unfunded Mandates Reform Act. In
accordance with the Unfunded
Mandates Reform Act (2 U.S.C. 1501, et
seq.):

a. This rule will not “significantly or
uniquely”” affect small governments. A
Small Government Agency Plan is not
required. We have determined and
certified pursuant to the Unfunded
Mandates Reform Act, 2 U.S.C. 1502 et
seq., that this rulemaking will not
impose a cost of $100 million or more
in any given year on local or State
government or private entities.

b. This rule will not produce a
Federal mandate of $100 million or
greater in any year, i.e., it is not a
“significant regulatory action” under
the Unfunded Mandates Reform Act.

Takings. In accordance with
Executive Order 12630, the rule does
not have significant takings
implications. A takings implication
assessment is not required. The only
effect of this rule is to authorize
incidental takes of migratory birds by
the Armed Forces as a result of military
readiness activities. This rule will not
result in the physical occupancy of
property, the physical invasion of
property, or the regulatory taking of any
property.

Federalism. In accordance with
Executive Order 13132, and based on
the discussions in Regulatory Planning
and Review above, this rule will not
have significant Federalism effects. A
Federalism assessment is not required.
Due to the migratory nature of certain
species of birds, and given the Federal
Government’s responsibility to
implement the migratory bird treaties,
Congress assigned the Federal
Government responsibility over these
species when it enacted the MBTA. This
rule will not have a substantial direct
effect on fiscal capacity, change the
roles or responsibilities of Federal or
State governments, or intrude on State
policy or administration.

Civil Justice Reform. In accordance
with Executive Order 12988, the Office
of the Solicitor has determined that this
rule will not unduly burden the judicial
system and that it meets the
requirements of sections 3(a) and 3(b)(2)
of the Order. The intent of the rule is to
relieve the Armed Forces and the
judicial system from potential litigation
resulting from potential take of
migratory birds during military
readiness activities. The Department of
the Interior has certified to the Office of
Management and Budget that this rule
meets the applicable standards provided
in Sections 3(a) and 3(b)(2) of Executive
Order 12988.

Paperwork Reduction Act. This rule
will not require any new information
collections under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). Under the Paperwork Reduction
Act, we do not need to seek Office of
Management and Budget (OMB)
approval to collect information from
current Federal employees, military
personnel, military reservists, and
members of the National Guard in their
professional capacities. Because this
rule will newly enable us to collect
information only from employees of the
Armed Forces in their professional
capacity, we do not need to seek OMB
approval under the Paperwork
Reduction Act. In other cases, Federal
agencies may not conduct or sponsor,
and members of the public are not
required to respond to, a collection of
information unless it displays a
currently valid OMB control number.

National Environmental Policy Act.
We have determined that this rule is
categorically excluded under the
Department of the Interior’'s NEPA
procedures in Part 516 of the
Departmental Manual, Chapter 2,
Appendix 1, Categorical Exclusion 1.10.
Categorical Exclusion 1.10 applies to:
“policies, directives, regulations, and
guidelines of an administrative,
financial, legal, technical or procedural
nature and whose environmental effects
are too broad, speculative, or conjectural
to lend themselves to meaningful
analysis and will later be subject to the
NEPA process, either collectively or
case-by-case.”

Military readiness activities of the
Armed Forces occur across a broad
geographic area covering a wide
diversity of habitat types and potentially
affecting a high diversity of migratory
birds. Potential impacts on migratory
birds will also vary spatially and
temporally across the landscape. In
addition, the specific type of military
readiness activity will vary significantly
among the Armed Forces, and the
biological and geographical spectrum

across which these activities may occur
is potentially unique. Because of the
broad spectrum of activities, their
locations, habitat types, and migratory
birds potentially present that may be
affected by this rule, the potential
impacts of military readiness activities
conducted by the Armed Forces on the
affected environment are too broad,
speculative and conjectural to lend
themselves to meaningful analysis.
Thus, it is premature to examine
potential impacts of the rule.

However, this determination does not
diminish the responsibility of the
Armed Forces to comply with NEPA
and individual military readiness
activities at issue will be subject to the
NEPA process by the Armed Forces to
evaluate any environmental impacts.
Whenever the Armed Forces propose to
undertake new military readiness
activities or to adopt a new, or
materially revised, Integrated Natural
Resources Management Plan, and
migratory bird species may be affected,
the Armed Forces will consult with and
obtain comments from the Service, an
agency with “jurisdiction by law or
special expertise,” upon their NEPA
analysis. The NEPA analysis will
include cumulative effects where
applicable. In addition, if the potential
for significant effects on migratory birds
makes it appropriate, the Armed Forces
may invite the Service to participate as
a cooperating agency in the preparation
of their NEPA analysis. Moreover,
authorization under this rule requires
that if a proposed military readiness
activity may result in a significant
adverse impact on a population of
migratory bird species, the Armed
Forces must confer and cooperate with
the Service to develop and implement
appropriate measures to minimize or
mitigate these effects. The
environmental consequences of the
proposed military readiness activity, as
well as the potential of any such
measures to reduce the adverse effects
of the proposed activity, would be
covered in NEPA documentation
prepared for the proposed action.

We have also determined that this
authorization would not result in
“extraordinary circumstances” whereby
actions cannot be categorically excluded
pursuant to 516 DM 2.3A(2). This rule
only authorizes the incidental take of
migratory birds (with limitations) as a
result of military readiness activities.
We are not authorizing the Armed
Forces to implement military readiness
activities that may have significant
adverse impacts on natural resources,
have highly controversial environment
effects, or result in significant
cumulative impacts. If an individual
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military readiness action by the Armed
Forces or the cumulative impacts of
multiple activities may result in such an
impact, then the Armed Forces will be
responsible for completing an
environmental analysis in accordance
with NEPA. We are also not authorizing
the take of a federally listed or proposed
species. The Armed Forces must still
comply with the Endangered Species
Act.

Furthermore, we expect that military
readiness activities will rarely, if ever,
have the broad impact that would lead
to a significant adverse effect on a
population of a migratory bird species,
even absent the conservation measures
that the Armed Forces undertakes
voluntarily or pursuant to another
statute. The Armed Forces also have an
important role in ensuring that the
United States complies with the four
migratory bird treaties, the Endangered
Species Act, and other applicable
regulations for individual ongoing or
proposed military readiness activities.

A copy of the Service’s Categorical
Exclusion determination is available
upon request at the address indicated in
the ADDRESSES section of this rule.

Government-to-Government
Relationship with Tribes. In accordance
with the President’s memorandum of
April 29, 1994, “Government-to-
Government Relations with Native
American Tribal Governments” (59 FR
22951), E.O. 13175, and 512 DM 2, we
have evaluated possible effects on
federally recognized Indian tribes and
have determined that there are no
effects. This rule applies only to
military readiness activities carried out
by the Armed Forces that take migratory
birds. It will not interfere with the
Tribes’ ability to manage themselves or
their funds.

Energy Effects. On May 18, 2001, the
President issued Executive Order 13211
on regulations that significantly affect
energy supply, distribution, or use. This
Executive Order requires agencies to
prepare Statements of Energy Effects
when undertaking certain actions. As
this rule is not expected to significantly
affect energy supply, distribution, or
use, this action is not a significant
energy action, and no Statement of
Energy Effects is required.

List of Subjects in 50 CFR Part 21

Exports, Hunting, Imports, Reporting
and recordkeeping requirements,
Transportation, Wildlife.

m For the reasons described in the
preamble, we amend title 50, chapter I,
subchapter B of the Code of Federal
Regulations as follows:

PART 21—[AMENDED]

m 1. The authority citation continues to
read as follows:

Authority: Migratory Bird Treaty Act, 40
Stat. 755 (16 U.S.C. 703); Public Law 95-616,
92 Stat. 3112 (16 U.S.C. 712(2)); Public Law
106-108, 113 Stat. 1491, Note following 16
U.S.C. 703.

m 2. Amend § 21.3 by adding the
following definitions, in alphabetical
order:

§21.3 Definitions.

* * * * *

Armed Forces means the Army, Navy,
Air Force, Marine Corps, Coast Guard,
and the National Guard of any State.

* * * * *

Conservation measures, as used in
§21.15, means project design or
mitigation activities that are reasonable
from a scientific, technological, and
economic standpoint, and are necessary
to avoid, minimize, or mitigate the take
of migratory birds or other adverse
impacts. Conservation measures should
be implemented in a reasonable period

of time.
* * * * *

Military readiness activity, as defined
in Pub. L. 107-314, § 315(f), 116 Stat.
2458 (Dec. 2, 2002) [Pub. L. § 319 (c)(1)],
includes all training and operations of
the Armed Forces that relate to combat,
and the adequate and realistic testing of
military equipment, vehicles, weapons,
and sensors for proper operation and
suitability for combat use. It does not
include (a) routine operation of
installation operating support functions,
such as: administrative offices; military
exchanges; commissaries; water
treatment facilities; storage facilities;
schools; housing; motor pools;
laundries; morale, welfare, and
recreation activities; shops; and mess
halls, (b) operation of industrial
activities, or (c) construction or
demolition of facilities listed above.

Population, as used in § 21.15, means
a group of distinct, coexisting,
conspecific individuals, whose breeding
site fidelity, migration routes, and
wintering areas are temporally and
spatially stable, sufficiently distinct
geographically (at some time of the
year), and adequately described so that
the population can be effectively
monitored to discern changes in its

status.
* * * * *

Secretary of Defense means the
Secretary of Defense or any other
national defense official who has been
nominated by the President and

confirmed by the Senate.
* * * * *

Significant adverse effect on a
population, as used in § 21.15, means an
effect that could, within a reasonable
period of time, diminish the capacity of
a population of migratory bird species to
sustain itself at a biologically viable
level. A population is “biologically
viable” when its ability to maintain its
genetic diversity, to reproduce, and to
function effectively in its native
ecosystem is not significantly harmed.
This effect may be characterized by
increased risk to the population from
actions that cause direct mortality or a
reduction in fecundity. Assessment of
impacts should take into account yearly
variations and migratory movements of
the impacted species. Due to the
significant variability in potential
military readiness activities and the
species that may be impacted,
determinations of significant
measurable decline will be made on a
case-by-case basis.

m 3. Amend part 21, subpart B, by
adding a new § 21.15 as follows:

§21.15 Authorization of take incidental to
military readiness activities.

(a) Take authorization and
monitoring.

(1) Except to the extent authorization
is withdrawn or suspended pursuant to
paragraph (b) of this section, the Armed
Forces may take migratory birds
incidental to military readiness
activities provided that, for those
ongoing or proposed activities that the
Armed Forces determine may result in
a significant adverse effect on a
population of a migratory bird species,
the Armed Forces must confer and
cooperate with the Service to develop
and implement appropriate
conservation measures to minimize or
mitigate such significant adverse effects.

(2) When conservation measures
implemented under paragraph (a)(1) of
this section require monitoring, the
Armed Forces must retain records of
any monitoring data for five years from
the date the Armed Forces commence
their action. During Integrated Natural
Resource Management Plan reviews, the
Armed Forces will also report to the
Service migratory bird conservation
measures implemented and the
effectiveness of the conservation
measures in avoiding, minimizing, or
mitigating take of migratory birds.

(b) Suspension or Withdrawal of take
authorization.

(1) If the Secretary determines, after
seeking the views of the Secretary of
Defense and consulting with the
Secretary of State, that incidental take of
migratory birds during a specific
military readiness activity likely would
not be compatible with one or more of
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the migratory bird treaties, the Secretary
will suspend authorization of the take
associated with that activity.

(2) The Secretary may propose to
withdraw, and may withdraw in
accordance with the procedures
provided in paragraph (b)(4) of this
section the authorization for any take
incidental to a specific military
readiness activity if the Secretary
determines that a proposed military
readiness activity is likely to result in a
significant adverse effect on the
population of a migratory bird species
and one or more of the following
circumstances exists:

(i) The Armed Forces have not
implemented conservation measures
that:

(A) Are directly related to protecting
the migratory bird species affected by
the proposed military readiness activity;

(B) Would significantly reduce take of
the migratory bird species affected by
the military readiness activity;

(C) Are economically feasible; and

(D) Do not limit the effectiveness of
the military readiness activity;

(ii) The Armed Forces fail to conduct
mutually agreed upon monitoring to
determine the effects of a military
readiness activity on migratory bird
species and/or the efficacy of the
conservation measures implemented by
the Armed Forces; or

(iii) The Armed Forces have not
provided reasonably available
information that the Secretary has
determined is necessary to evaluate
whether withdrawal of take
authorization for the specific military
readiness activity is appropriate.

(3) When the Secretary proposes to
withdraw authorization with respect to
a specific military readiness activity, the
Secretary will first provide written
notice to the Secretary of Defense. Any
such notice will include the basis for
the Secretary’s determination that
withdrawal is warranted in accordance
with the criteria contained in paragraph
(b)(2) of this section, and will identify
any conservation measures or other
measures that would, if implemented by
the Armed Forces, permit the Secretary
to cancel the proposed withdrawal of
authorization.

(4) Within 15 days of receipt of the
notice specified in paragraph (b)(3) of
this section, the Secretary of Defense
may notify the Secretary in writing of
the Armed Forces’ objections, if any, to
the proposed withdrawal, specifying the
reasons therefore. The Secretary will
give due consideration to any objections
raised by the Armed Forces. If the
Secretary continues to believe that
withdrawal is appropriate, he or she
will provide written notice to the
Secretary of Defense of the rationale for
withdrawal and response to any
objections to the withdrawal. If
objections to the withdrawal remain, the
withdrawal will not become effective
until the Secretary of Defense has had
the opportunity to meet with the
Secretary within 30 days of the original
notice from the Secretary proposing
withdrawal. A final determination
regarding whether authorization will be
withdrawn will occur within 45 days of
the original notice.

(5) Any authorized take incidental to
a military readiness activity subject to a

proposed withdrawal of authorization
will continue to be authorized by this
regulation until the Secretary makes a
final determination on the withdrawal.

(6) The Secretary may, at his or her
discretion, cancel a suspension or
withdrawal of authorization at any time.
A suspension may be cancelled in the
event new information is provided that
the proposed activity would be
compatible with the migratory bird
treaties. A proposed withdrawal may be
cancelled if the Armed Forces modify
the proposed activity to alleviate
significant adverse effects on the
population of a migratory bird species
or the circumstances in paragraphs
(b)(2)(i) through (iii) of this section no
longer exist. Cancellation of suspension
or withdrawal of authorization becomes
effective upon delivery of written notice
from the Secretary to the Department of
Defense.

(7) The responsibilities of the
Secretary under paragraph (b) of this
section may be fulfilled by his/her
delegatee who must be an official
nominated by the President and
confirmed by the Senate.

Dated: July 25, 2006.
Matt Hogan,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

Dated: April 10, 2006.
Philip W. Grone,
Deputy Under Secretary of Defense
(Installations and Environment).

This document was received at the Office
of the Federal Register on February 23, 2007.

[FR Doc. E7—3443 Filed 2-27-07; 8:45 am]
BILLING CODE 4310-55-P
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NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 50, 72, and 73
RIN 3150-AG63

Power Reactor Security Requirements;
Reopening of Public Comment Period

AGENCY: U.S. Nuclear Regulatory
Commission.

ACTION: Proposed rule: Reopening of
public comment period.

SUMMARY: On October 26, 2006 (71 FR
62664), the Nuclear Regulatory
Commission (NRC) published for public
comment a proposed rule that would
amend its current security regulations
and would add new security
requirements pertaining to nuclear
power reactors. Additionally, this
rulemaking includes new proposed
security requirements for Category I
strategic special nuclear material
(SSNM) facilities for access to enhanced
weapons and firearms background
checks. A 75-day comment period was
provided for the proposed rule that
expired on January 9, 2007. The
comment period for the information
collection aspects of the proposed rule
expired on November 27, 2006. The
comment period for this rulemaking was
extended on January 5, 2007 (72 FR 480)
to close on February 23, 2007. In the
same notice, the comment period for the
information collection aspects of the
rulemaking was extended to January 11,
2007.

The comment period for the proposed
rule has been reopened and now expires
on March 26, 2007. This includes an
extension to the comment period on the
information collection aspects of the
rulemaking to have both comment
periods close on the same day.

DATES: The comment period for the

proposed rule has been reopened and
now expires on March 26, 2007. This

applies to all aspects of the rulemaking,
both general comments, as well as
comments on the information collection
aspects of the rulemaking. Comments
received after this date will be
considered if it is practical to do so, but
the Commission is able to ensure
consideration only for comments
received before this date.

ADDRESSES: Mail written comments to:
Secretary, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, ATTN: Rulemakings and
Adjudications Staff.

Hand delivered comments should also
be addressed to the Secretary, U.S.
Nuclear Regulatory Commission, and
delivered to 11555 Rockville Pike,
Rockville, MD, between 7:30 am and
4:15 pm Federal workdays.

You may also provide comments via
the NRC’s interactive rulemaking Web
site: http://ruleforum.llnl.gov. This site
also provides the availability to upload
comments as files (any format), if your
Web browser supports that function. For
information about the interactive
rulemaking site, contact Ms. Carol
Gallagher, (301) 415-5905; e-mail:
CAG@nrc.gov.

Certain documents relating to this
rulemaking, including comments
received, may be examined at the NRC
Public Document Room, 11555
Rockville Pike, Room O1-F21,
Rockville, MD. The same documents
may also be viewed and downloaded
electronically via the rulemaking Web
site: http://ruleforum.llnl.gov.
Documents created or received at the
NRC after November 1, 1999 are also
available electronically at the NRC’s
Public Electronic Reading room on the
Internet at http://www.nrc.gov/NRC/
ADAMS/index.html. From this site, the
public can gain entry into the NRC’s
Agencywide Document Access and
Management System (ADAMS), which
provides text and image files of NRC’s
public documents. For more
information, contact the NRC Public
Document Room Reference staff at 1—
800-397-4209, 202-634-3273 or by e-
mail to pdr@nrc.gov.

FOR FURTHER INFORMATION CONTACT: Mr.
Timothy Reed, Office of Nuclear Reactor
Regulation, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—

0001; telephone (301) 415—-1462; e-mail:
TAR@nrc.gov or Mr. Dennis Gordon,
Office of Nuclear Security and Incident
Response, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001; telephone (301) 415-6671; e-mail:
DXG@nrc.gov.

SUPPLEMENTARY INFORMATION: Due to
inclement weather, a public meeting
scheduled to be held on February 14,
2007 was postponed until March 9,
2007. The purpose of this meeting is to
discuss the proposed rule with members
of the public and thereby provide
information to the public to help inform
their comments on the proposed
rulemaking. Subsequently on February
16, 2007, the NRC received two separate
requests for extension of the comment
period on the proposed rule from
Riverkeeper, Inc., and the New York
State Attorney General’s Office. Both
requests suggested an extension of the
comment period until a date after the
public meeting planned for February 14,
2007, was rescheduled. Riverkeeper
requested a 60-day extension, while the
New York State Attorney General’s
Office did not specify a particular date.

In order to enable this dialogue with
stakeholders to take place prior to the
close of the comment period on this
proposed rule, and in response to
requests from Riverkeeper and the New
York State Attorney General, the
comment period for the proposed
rulemaking is reopened for an
additional 30 days. This action is
consistent with the NRC’s desire to
receive informed comments from
external stakeholders on this proposed
rulemaking. Note that the NRC is now
extending the comment period on the
information collection aspects of this
rulemaking to close on the same day as
the general comment period.

The deadline for comments on any
aspect of this proposed rulemaking is
extended to March 26, 2007.

Dated at Rockville, Maryland, this 22nd
day of February, 2007.

For the Nuclear Regulatory Commission.
Annette L. Vietti-Cook,

Secretary of the Commission.
[FR Doc. E7-3473 Filed 2-27-07; 8:45 am]|
BILLING CODE 7590-01-P
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DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 197

[DoD-2006-0S-0023]

RIN 0790-Al12

Historical Research in the Files of the

Office of the Secretary of Defense
(OSD)

AGENCY: Department of Defense.
ACTION: Proposed rule.

SUMMARY: This proposed rule would
identify and update the policies and
procedures for the programs that permit
U.S. citizens to perform historical
research in records created by or in the
custody of the Office of the Secretary of
Defense. Historical Research in the Files
of the Office of the Secretary of Defense
(OSD) updates the policies and
procedures for the programs that permit
U.S. citizens to perform historical
research in records created by or in the
custody of the OSD.

DATES: Consideration will be given to all
comments received by April 30, 2007.

ADDRESSES: You may submit comments,
identified by docket number and or RIN
number and title, by any of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Federal Docket Management
System Office, 1160 Defense Pentagon,
Washington, DC 20301-1160.

Instructions: All submissions received
must include the agency name and
docket number or Regulatory
Information Number (RIN) for this
Federal Register document. The general
policy for comments and other
submissions from members of the public
is to make these submissions available
for public viewing on the Internet at
http://www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT: Mr.
Robert Storer, 703—-696—2197.

SUPPLEMENTARY INFORMATION: Anyone
accessing classified material must
possess the requisite security clearance.
Information requested by historical
researchers shall be accessed at a DoD
activity or facility under the control of
the National Archives and Records
Administration (NARA).

Access to records by historical
researchers shall be limited to the
specific records within the scope of the
proposed historical research over which

the Department of Defense has
classification authority. Access shall
also be limited to any other records for
which the written consent of other
Agencies that have classification
authority over information contained in
or revealed by the records has been
obtained.

Access to unclassified OSD
Component files by historical
researchers shall be permitted
consistent with the restrictions of the
exemptions of the Freedom of
Information Act. The procedures for
access to classified information shall be
used if the requested unclassified
information is contained in OSD files
whose overall markings are classified

Public Law 96-511, “Paperwork
Reduction Act” (44 U.S.C. Chapter 35)

It has been certified that this rule does
impose reporting or recordkeeping
requirements under the Paperwork
Reduction Act of 1995.

List of Subjects in 32 CFR Part 197

Administrative practice and
procedure.

Accordingly, 32 CFR Chapter 1,
subchapter M is proposed to be
amended by adding part 197 to read as
follows:

PART 197—HISTORICAL RESEARCH
IN THE FILES OF THE OFFICE OF THE
SECRETARY OF DEFENSE (OSD)

Sec.

197.1
197.2
197.3
197.4

Purpose.

Applicability and scope.

Definition.

Policy.

197.5 Responsibilities.

197.6 Procedures.

Appendix A to part 197—Explanation of
Freedom of Information Act (5 U.S.C.
552) exemptions.

Appendix B to part 197—Procedures for
historical researchers permanently
assigned within the executive branch
working on official projects.

Appendix C to part 197—Procedures for the
Department of State (DOS) foreign
relations of the United States (FRUS)
series.

Appendix D to part 197—Procedures for
historical researchers not permanently
assigned to the executive branch.

Appendix E to part 197—Form letter—
conditions governing access to official
records for historical research purposes.

Appendix G to part 197—Procedures for
copying documents.

Authority: 10 U.S.C. 301.

§197.1 Purpose.

This part identifies and updates the
policies and procedures for the
programs that permit U.S. citizens to
perform historical research in records
created by or in the custody of the OSD

consistent with Executive Order 12958,
DoD 5200.01-R,* DoD 5400.07-R,2 DoD
Directive 5400.11,3 the Interagency
Agreement on Access for Official
Agency Historians, and DoD Directive
5230.09.4

§197.2 Applicability and scope.

This part applies to:

(a) The Office of the Secretary of
Defense and organizations for which the
Washington Headquarters Services
provides administrative support
(hereafter referred to collectively as the
“OSD Components”).

(b) All historical researchers.

(c) Former OSD Presidential
Appointees seeking access to records
containing information they originated,
reviewed, signed, or received while
serving in an official capacity.

§197.3 Definition.

Historical researcher or researcher. A
person desiring to conduct research in
OSD files for historical information to
use in any project (e.g. agency historical
office projects, books, articles, studies,
or reports) regardless of the person’s
employment status.

§197.4 Policy.

It is DoD policy, pursuant to E.O.
12958, that:

(a) Anyone accessing classified
material must possess the requisite
security clearance.

(b) Information requested by historical
researchers shall be accessed at a DoD
activity or facility under the control of
the National Archives and Records
Administration (NARA). Usually such
access will occur at either the
Washington National Records Center
(WNRC) in Suitland, Maryland, or
NARA'’s Archives II in College Park,
Maryland.

(c) Access to records by historical
researchers shall be limited to the
specific records within the scope of the
proposed historical research over which
the Department of Defense has
classification authority. Access shall
also be limited to any other records for
which the written consent of other
Agencies that have classification
authority over information contained in
or revealed by the records has been
obtained.

(d) Access to unclassified OSD
Component files by historical

1 Copies may be obtained at http://www.dtic.mil/
whs/directives/.

2 Copies may be obtained at http://www.dtic.mil/
whs/directives/.

3 Copies may be obtained at http://www.dtic.mil/
whs/directives/.

4 Copies may be obtained at http://www.dtic.mil/
whs/directives/.
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researchers shall be permitted
consistent with the restrictions of the
exemptions of the Freedom of
Information Act that are contained in
E.O. 12958 and explained in the
appendix B to this part (5 U.S.C. 552).
The procedures for access to classified
information shall be used if the
requested unclassified information is
contained in OSD files whose overall
markings are classified.

(e) Under E.O. 12958, or its successor,
persons permanently assigned within
the Executive Branch may be authorized
access to classified information for
official projects under DoD
classification authority, provided such
access is essential to the
accomplishment of a lawful and
authorized Government purpose and a
written determination of the
trustworthiness of the persons has been
made.

(f) Under E.O. 12958 and paragraph
C6.2.2. of DoD 5200.01-R, persons not
permanently assigned within the
Executive Branch who are engaged in
historical research projects or persons
permanently assigned within the
Executive Branch engaged in personal,
i.e. unofficial projects, may be
authorized access to classified
information under DoD classification
authority. The authorization shall be
based on a written determination of the
researcher’s trustworthiness, on the
proposed access being in the interests of
national security, and on the researcher
signing a copy of the letter (appendix E
to this part) by which he or she agrees
to safeguard the information and to
authorize a review of any notes and
manuscript for a determination that they
contain no classified information.

(g) Access for former Presidential
appointees is limited to records they
originated, reviewed, signed, or received
while serving as Presidential
appointees.

(h) Contractors working for Executive
Branch Agencies may be allowed access
to classified OSD Component files. No
copies of still classified documents will
be released directly to a contractor. All
copies of classified documents needed
for a classified project will be forwarded
to the office of the Contracting
Government Agency responsible for
monitoring the project. The monitoring
office will be responsible for ensuring
that the contractor safeguards the
documents. The information is only
used for the project for which it was
requested, and that the contractor
returns the documents upon completion
of the final project. All copies of
documents needed for an unclassified
project will undergo a mandatory
declassification review before the copies
are released to the contractor to use in
the project.

(1) The records maintained in OSD
Component office files and at the WNRC
cannot be segregated, requiring that
authorization be received from all
agencies whose classified information is
or is expected to be in the requested
files for access to be permitted.

(j) All researchers must hold security
clearances at the classification level of
the requested information. In addition,
all DoD employed requesters, to include
DoD contractors, must have Critical
Nuclear Weapons Design Information
(CNWDI) access and all other Executive
Branch and non-Executive Branch
requesters must have a Department of
Energy issued “Q” clearance to access
CNWDI information.

§197.5 Responsibilities.

(a) The Director of Administration
and Management, Office of the Secretary
of Defense, (DA&M, OSD), or designee
shall, according to the Deputy Secretary
of Defense Memorandum dated August
25, 1993, be the approval authority for
access to DoD classified information in

OSD Component files and in files at the
National Archives, Presidential
libraries, and other similar institutions.

(b) The Heads of the OSD
Components, when requested, shall:

(1) Determine whether access is for a
lawful and authorized Government
purpose or in the interest of national
security.

(2) Determine whether the specific
records requested are within the scope
of the proposed historical research.

(3) Determine the location of the
requested records.

(4) Provide a point of contact to the
OSD Records Administrator.

(c) The OSD Records Administrator
shall:

(1) Exercise overall management of
the Historical Research Program.

(2) Maintain records necessary to
process and monitor each case.

(3) Obtain all required authorizations.

(4) Obtain, when warranted, the legal
opinion of the General Counsel of the
Department of Defense regarding the
requested access.

(5) Perform a mandatory
declassification review on documents
selected by the researchers for use in
unclassified projects.

(6) Provide to prospective researchers
the procedures necessary for requesting
access to OSD Component files.

(d) The Researcher shall provide any
information and complete all forms
necessary to process a request for
access.

§197.6 Procedures.

The procedures for processing and/or
researching for access to OSD
Component files are in appendices B, C,
and D to this part.

Appendix A to Part 197—Explanation
of Freedom of Information Act (5 U.S.C.
552) Exemptions

A. Exemptions

Exemption

Explanation

Applies to information that is currently and properly classified pursuant to an Executive Order in the interest of
national defense or foreign policy (See E.O. 12958 and DoD 5200.01-R) (Sec 1.4. Classification Categories
from E.O. 12958 are provided on the next page);

Applies to information that pertains solely to the internal rules and practices of the Agency; this exemption has
two profiles, “high” and “low.” The “high” profile permits withholding a document which, if released, would
allow circumvention of an Agency rule, policy, or statute, thereby impeding the Agency in the conduct of its
mission. The “low” profile permits withholding if there is no public interest in the document, and it would be an
administrative burden to process the request;

Applies to information specifically exempted by a statute establishing particular criteria for withholding. The lan-
guage of the statute must clearly state that the information will not be disclosed,;

Applies to information such as trade secrets and commercial or financial information obtained from a company on
a privileged or confidential basis which, if released, would result in competitive harm to the company;

Applies to inter- and intra-Agency memoranda that are deliberative in nature; this exemption is appropriate for in-
ternal documents that are part of the decision-making process, and contain subjective evaluations, opinions,
and recommendations;

Applies to information the release of which could reasonably be expected to constitute a clearly unwarranted in-
vasion of the personal privacy of individuals; and
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Exemption

Explanation

Applies to records or information compiled for law enforcement purposes that could reasonably be expected to
interfere with law enforcement proceedings; would deprive a person of a right to a fair trial or impartial adju-
dication; could reasonably be expected to constitute an unwarranted invasion of the personal privacy of others;
disclose the identity of a confidential source; disclose investigative techniques and procedures; or could rea-
sonably be expected to endanger the life or physical safety of any individual.

See Chapter III of DoD 5400.07-R for
further information.

B. Extract From E.O. 12958

Section 1.4. Classification Categories.
Information shall not be considered for
classification unless it concerns:

(a) Military plans, weapons systems, or
operations;

(b) Foreign government information;

(c) Intelligence activities (including special
activities), intelligence sources or methods,
or cryptology;

(d) Foreign relations or foreign activities of
the United States, including confidential
sources;

(e) Scientific, technological, or economic
matters relating to the national security,
which includes defense against transnational
terrorism;

(f) United States Government programs for
safeguarding nuclear materials or facilities;

(g) Vulnerabilities or capabilities of
systems, installations, infrastructures,
projects, plans, or protection services relating
to the national security, which includes
defense against transnational terrorism; or

(h) Weapons of mass destruction.

Appendix B to Part 197—Procedures
for Historical Researchers Permanently
Assigned Within the Executive Branch
Working on Official Projects

1. The Head of each OSD Component,
when requested, shall:

a. Make a written determination that the
requested access is essential to the
accomplishment of a lawful and authorized
Government purpose, stating whether the
requested records can be made available; if
disapproved, cite specific reasons.

b. Provide the location of the requested
records, including accession and box
numbers if the material has been retired to
the WNRC.

¢. Provide a point of contact for liaison
with the OSD Records Administrator if any
requested records are located in OSD
Component working files.

2. The OSD Records Administrator shall:

a. Process all requests from Executive
Branch employees requesting access to OSD
Component files for official projects.

b. Determine which OSD Component(s)
originated the requested records and, if
necessary, request an access determination
(paragraph 1.a. of this appendix) from the
OSD Component(s) and the location of the
requested records, including accession and

box numbers if the records are in retired files.

¢. Request authorization for access from
other Agencies as necessary:

(1) By the terms of the “Interagency
Agreement on Access for Official Agency
Historians,” hereafter referred to as ‘“‘the
Agreement”, historians employed by a

signatory Agency may have access to the
classified information of any other Agency
signatory to the Agreement found in OSD
files. The Central Intelligence Agency (CIA)
and National Security Council (NSC) are not
signatories to the Agreement. Authorization
for access must be obtained from these
Agencies, as well as from any other non-
signatory Agency whose classified
information is expected to be found in the
files to be accessed.

(2) If the official historian is employed by
an Agency that is not a signatory to the
Agreement, authorization for access must be
obtained from the CIA, NSG, Department of
State (DoS), and any other non-DoD Agency
whose classified information is expected to
be found in the files to be accessed.

(3) If the requester is not an official
historian, authorization for access must be
obtained from the CIA, NSG, DoS, and any
other non-DoD Agency whose classified
information is expected to be found in the
files to be accessed.

(4) Make a written determination as to the
researcher’s trustworthiness based on the
researcher having been issued a security
clearance.

(5) Compile all information on the request
for access to classified information to include
evidence of an appropriately issued
personnel security clearance and forward the
information to the DA&M, OSD, or designee,
who shall make the final access
determination.

(6) Notify the researcher of the
authorization and conditions for access to the
requested records or of the denial of access
and the reason(s).

(7) Ensure all conditions for access and
release of information for use in the project
are met.

(8) Make all necessary arrangements for the
researcher to visit the WNRC and review the
requested records if they have been retired
there.

(9) Assign a member of his staff to
supervise the researcher’s copying of
pertinent documents at the WNRC. Provide a
copier and toner cartridge or appropriate
consumable supplies to be used by the
researcher to copy the documents.

(10) If the records are maintained in an
OSD Component’s working files, arrange for
the researcher to review the material and
make copies of pertinent documents in the
OSD Component’s office.

(11) Notify the National Archives or
Presidential library concerned of the
authorization and conditions for access, if the
researcher desiring to research material in
those facilities is not an official historian or
is an official historian employed by an
Agency that is not a signatory to the
Agreement.

3. The researcher shall:

a. Submit a request for access to OSD files
to the OSD Records Administrator, 1155
Defense, Pentagon, Washington, DC 20301—
1155. The request must contain the following
information:

(1) The name(s) of the researcher(s) and
any assistant(s), level of security clearance,
and the office to which the researcher is
assigned.

(2) Provide a statement on the purpose of
the project, including whether the final
product is to be classified or unclassified.

(3) Provide an explicit description of the
information being requested and if known,
the originating office, so that the
identification and location of the information
may be facilitated.

(4) An appropriate higher authority must
sign the request.

b. Ensure his or her security manager or
personnel security office verifies his or her
security clearances in writing to the Security
Manager for the office of the OSD Records
Administrator.

¢. Submit notes taken during research, as
follows:

(1) Use letter-sized paper (approximately
8Y2 by 11 inches), writing on only one side
of the page. Each page of notes must pertain
to only one document.

(2) Indicate at the top of each page of notes
the document’s originator, date, subject (if
the subject is classified, indicate the
classification), folder number or other
identification, accession number and box
number in which the document was found,
and the security classification of the
document. All notes are considered classified
at the level of the document from which they
were taken.

(3) Number each page of notes
consecutively.

(4) Leave the last 1V inches on the bottom
of each page of notes blank for use by the
reviewing agencies.

(5) Ensure the notes are legible, in English,
and in black ink.

(6) All notes must be given to the facility
staff at the end of each day. The facility staff
will forward the notes to the OSD Records
Administrator for a declassification review
and release determination.

d. Maintain the file integrity of the records
being reviewed, ensuring no records are
removed and all folders are replaced in the
correct box in their proper order.

e. Make copies of any documents pertinent
to the project, ensuring that staples are
carefully removed and that the documents
are restapled before they are replaced in the
folder. Subparagraph E3.1.3. of this
appendix, also applies to the copying of
documents. The copying of documents at the
WNRC must be accomplished under the
supervision of a member of the OSD Records
Administrator staff (appendix D to this part).
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f. Submit, prior to unclassified
presentation or publication, the completed
manuscript, along with any copies of
documents used and notes taken, to the OSD
Records Administrator for onward
transmission to the Chief, Security Review,
Executive Services Directorate for review.

g. If the requester is an official historian of
an Agency signatory to the Agreement,
requests for access to the records at the
National Archives or a Presidential library
should be addressed directly to the pertinent
facility with an information copy to the OSD
Records Administrator.

(1) The historian’s security clearances must
be verified to the National Archives or the
Presidential library.

(2) Paragraphs 1.c. through 1.f. of this
appendix apply to research in files at the
National Archives, a Presidential library, or
other facility.

(3) All notes and documents must be given
to the facility staff for forwarding to the office
of the OSD Records Administrator.

Appendix C to Part 197—Procedures
for the Department of State (DoS)
Foreign Relations of the United States
(FRUS) Series

1. The OSD Records Administrator shall:

a. Determine the location of the records
being requested by the DoS for the FRUS
series under Public Law No. 102-138.

b. Request authorization from the CIA,
NSC, and any other non-DoD Agency not
signatory to the Agreement for the State
historians to have access to such non-DoD
Agency classified information expected to be
interfiled with the requested OSD records.

c. Obtain written verification from the DoS
Diplomatic Security staff of all security
clearances, including “Q” clearances.

d. Make all necessary arrangements for the
State historians to access and review OSD
files.

e. Make all necessary arrangements for the
State historians to copy documents selected
for use in their research.

(1) According to appendix F to this part,
provide a staff member to supervise the
copying and the copier to be used to copy the
documents.

(2) Compile a list of the documents that
were copied by the DoS.

f. Release all documents copied by the DoS
for use in the FRUS still classified.

g. Submit to the respective Agency a list of
CIA and NSC documents copied and released
to the State historians.

h. Process requests from the DoS
Historian’s office for members of the
Advisory Committee on Historical
Diplomatic Documentation, who possess the
appropriate security clearances, to have
access to documents copied and used by the
State historians to compile the FRUS series
volumes or to the files that were reviewed to
obtain the copied document Make all
necessary arrangements for the Committee to
review any documents that are at the WNRC.

2. The DoS Historian shall:

a. Submit requests for access to OSD files
to the OSD Records Administrator, 1155
Defense, Pentagon, Washington, DC 20301—
1155. The request should list the names and
security clearances for the historians doing

the research and an explicit description,
including the accession and box numbers, of
the files being requested.

b. Submit requests for access for members
of the Advisory Committee on Historical
Diplomatic Documentation to documents
copied by the State historians for the series
or the files reviewed to obtain the documents
to the OSD Records Administrator.

c. Request that the DoS Diplomatic
Security staff verify all security clearances in
writing to the Security Manager for the office
of the OSD Records Administrator.

d. According to appendix F to this part,
supply the toner cartridge, paper, and other
supplies required to copy the documents.

e. Give all copies of the documents to the
member of the office OSD Records
Administrator’s staff who is supervising the
copying as the documents are copied.

g. Submit any DoD documents desired for
use or pages of the manuscript containing
DoD classified information to the Chief,
Security Review, Executive Services
Directorate, 1155, Defense, Pentagon,
Washington, DC 20301-1155 for a
declassification review prior to publication.

Appendix D to Part 197—Procedures
for Historical Researchers Not
Permanently Assigned to the Executive
Branch

1. The Head of each OSD Component,
when required, shall:

a. Make recommendations to the DA&M,
OSD, or his designee, as to approval or
disapproval of requests to OSD files stating
whether release of the requested information
is in the interest of national security and
whether the information can be made
available; if disapproval is recommended,
specific reasons should be cited.

b. Provide the location of the requested
information, including the accession and box
numbers for any records that have been
retired to the WNRC.

c. Provide a point of contact for liaison
with the OSD Records Administrator if any
requested records are located in Component
working files.

2. The OSD Records Administrator shall:

a. Process all requests from non-Executive
Branch researchers for access to OSD files.
Certify that the requester has the appropriate
clearances.

b. Obtain prior authorization to review
their classified information from the DoS,
CIA, NSC, and any other Agency whose
classified information is expected to be
interfiled with OSD records.

c. Make a determination as to which OSD
Component originated the requested records,
and as necessary, obtain written
recommendations (paragraph 1.a. of this
section) for the research to review the
classified information.

d. Obtain a copy of the letter in Enclosure
6 of this Al signed by the researcher(s) and
any assistant(s).

e. If the requester is a former Presidential
appointee (FPA), after completion of the
actions described in paragraph 1.b. through
1.b.(4) of this appendix, submit a
memorandum to DoD, Human Resources,
Security Division, requesting the issuance
(including an interim) or reinstatement of an

inactive security clearance for the FPA and
any assistant and a copy of any signed form
letters (paragraph 1.b. of this appendix). DoD,
Human Resources, Security Division, will
contact the researcher(s) and any assistant(s)
to obtain the forms required to reinstate or
obtain a security clearance and initiate the
personnel security investigation. Upon
completion of the adjudication process,
notify the OSD Records Administrator in
writing of the reinstatement, issuance, or
denial of a security clearance.

f. Make a written determination as to the
researcher’s trustworthiness, based on his or
her having been issued a security clearance.

g. Compile all information on the request
for access to classified information to include
either evidence of an appropriately issued or
reinstated personnel security clearance and
forward the information to the DA&M, OSD,
or his designee, who shall make the final
determination on the applicant’s eligibility
for access to classified OSD files. If the
determination is favorable, the DA&M, OSD,
or his designee, shall then execute an
authorization for access, which will be valid
for not more than 2 years.

h. Notify the researcher of the approval or
disapproval of the request. If the request has
been approved, the notification shall identify
the files authorized for review and shall
specify that the authorization:

(1) Is approved for a predetermined time
period.

(2) Is limited to the designated files.

(3) Does not include access to records and/
or information of other Federal Agencies,
unless such access has been specifically
authorized by those Agencies.

i. Make all necessary arrangements for the
researcher to visit the WNRC and review any
requested records that have been retired
there, to include written authorization,
conditions for the access, and a copy of the
security clearance verification.

j. If the requested records are at the WNRC,
make all necessary arrangements for the
copying of documents; provide a copier and
toner cartridge for use in copying documents
and a staff member to supervise the copying
of pertinent documents by the researcher.

k. If the requested records are maintained
in OSD Component working files, make
arrangements for the researcher to review the
requested information and if authorized,
copy pertinent documents in the OSD
Component’s office. Provide the OSD
Component with a copy of the written
authorization and conditions under which
the access is permitted.

1. Compile a list of all the documents
copied by the researcher.

m. Perform a mandatory declassification
review on all notes taken and documents
copied by the researcher.

n. If the classified information to be
reviewed is on file at the National Archives,
a Presidential library or other facility, notify
the pertinent facility in writing of the
authorization and conditions for access.

3. The researcher shall:

a. Submit a request for access to OSD
Component files to the OSD Records
Administrator, 1155 Defense, Pentagon,
Washington, DC 20301-1155. The request
must contain the following:
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(1) As explicit a description as possible of
the information being requested so that
identification and location of the information
may be facilitated.

(2) A statement as to how the information
will be used, including whether the final
project is to be classified or unclassified.

(3) State whether the researcher has a
security clearance, including the level of
clearance and the name of the issuing
Agency.

(4) The names of any persons who will be
assisting the researcher with the project. If
the assistants have security clearances,
provide the level of clearance and the name
of the issuing Agency.

b. A signed copy of the letter (appendix E
to this part) by which the requester agrees to
safeguard the information and to authorize a
review of any notes and manuscript for a
determination that they contain no classified
information. Each project assistant must also
sign a copy of the letter.

c. If the requester is an FPA, complete the
forms necessary (see paragraph 1.b. of this
appendix) to obtain a security clearance.
Each project assistant will also need to
complete the forms necessary to obtain a
security clearance. If the FPA or assistant
have current security clearances, their
personnel security office must provide
verification in writing to the Security
Manager for the office of the OSD Records
Administrator.

d. Maintain the integrity of the files being
reviewed, ensuring that no records are
removed and that all folders are replaced in
the correct box in their proper order.

e. If copies are authorized, all copies must
be given to the custodian of the files at the
end of each day. The custodian will forward
the copies of the documents to the OSD
Records Administrator for a declassification
review and release to the requester.

(1) For records at the WNRC, if authorized,
make copies of documents only in the
presence of a member of the OSD Records
Administrator’s staff (appendix G to this
part).

(2) As they are copied, all documents must
be given to the OSD Records Administrator’s
staff member supervising the copying.

(3) Ensure all staples are carefully removed
and that the documents are restapled before
the documents are replaced in the folder.
Paragraph 1.c. of this appendix, also applies
to the copying of documents.

f. Submit all notes (classified and
unclassified) made from the records to the
OSD Records Administrator for a
declassification and release review through
the custodian of the files at the end of each
day’s review as described in paragraphs
1.c.(3) through 1.c.(5) of appendix B to this
part

g. Submit the notes and final manuscript
to the OSD Records Administrator for
forwarding to the Chief, Security Review,
Executive Services Directorate, for a security
review and clearance under DoD Directive
5230.09 prior to unclassified publication,
presentation, or any other public use.

Appendix E to Part 197—Form Letter—
Conditions Governing Access to Official
Records for Historical Research
Purposes

Date:

OSD Records Administrator
1155 Defense Pentagon
Washington, DC 20301-1155
Dear

I understand that the classified information
to which I have requested access for
historical research purposes is concerned
with the national defense or foreign relations
of the United States, and the unauthorized
disclosure of it could reasonably be expected
to cause damage, serious damage, or
exceptionally grave damage to the national
security depending on whether the
information is classified Confidential, Secret,
or Top Secret, respectively. If granted access,
I therefore agree to the following conditions
governing access to the Office of the
Secretary of Defense (OSD) files:

1. I will abide by any rules and restrictions
promulgated in your letter of authorization,
including those of other Agencies whose
information is interfiled with that of the
OSD.

2. T agree to safeguard the classified
information, to which I gain possession or
knowledge because of my access, in a manner
consistent with Part 4 of Executive Order
12958, ‘“National Security Information,”” and
the applicable provisions of the Department
of Defense regulations concerning
safeguarding classified information,
including DoD 5200.1-R, “Information
Security Program.”

3. I agree not to reveal to any person or
Agency any classified information obtained
as a result of this access except as authorized
in the terms of your authorization letter or a
follow-on letter, and I further agree that I
shall not use the information for purposes
other than those set forth in my request for
access.

4. I agree to submit my research notes for
security review, to determine if classified
information is contained in them, before their
removal from the specific area assigned to me
for research. I further agree to submit my
manuscript for a similar review before its
publication or presentation. In each of these
reviews, I agree to comply with any decision
of the reviewing official in the interests of the
security of the United States, including the
retention or deletion of any classified parts
of such notes and manuscript whenever the
Federal Agency concerned deems such
retention or deletion necessary.

5. I understand that failure to abide by the
conditions in this statement shall constitute
sufficient cause for canceling my access to
classified information and for denying me
any future access, and may subject me to
criminal provisions of Federal Law as
referred to in item 6.

6. I have been informed that provisions of
title 18 of the United States Code impose
criminal penalties, under certain
circumstances, for the unauthorized
disclosure, loss, copying, or destruction of
defense information.

THIS STATEMENT IS MADE TO THE
UNITED STATES GOVERNMENT TO

ENABLE IT TO EXERCISE ITS
RESPONSIBILITY FOR THE PROTECTION
OF INFORMATION AFFECTING THE
NATIONAL SECURITY. I UNDERSTAND
THAT ANY MATERIAL FALSE
STATEMENT THAT I MAKE KNOWINGLY
AND WILFULLY SHALL SUBJECT ME TO
THE PENALTIES OF TITLE 18, U.S. CODE,
SECTION 1001.

Signature:
Witness’s Signature:
Date:

Appendix F to Part 197—Procedures for
Copying of Documents for the Foreign
Relations of the United States Series

1. The records will be reviewed and copied
at the WNRG, Suitland, Maryland.

2. The requested records have been
reviewed under the declassification
provisions of E.O. 12958. Part of NARA’s
government-wide procedures for the review
process requires that certain types of
documents be tabbed for easy identification.
Any tabs removed during the research and
copying must be replaced.

3. When documents are being copied, a
DoD/WHS/declassification and historical
research branch staff member must be
present at all times.

4. OSD will supply the copier, but the DoS
must supply the toner cartridge, paper,
staples, staple remover, stapler, and Post-It
Notes. The copier is a Cannon Personal
Copier-Model PG 425. It takes one of two
cartridges—Cannon E20, which makes 2,000
copies and Cannon E40, which makes 4,000
copies.

5. The number of boxes to be reviewed will
determine which of the following two
procedures will apply. The Declassification
and Historical Research Branch staff will
make that determination at the time the
request is processed. When the historian
completes the review of the boxes, he or she
must contact the Declassification and
Historical Research Branch to establish a
final schedule for copying the needed
documents. To avoid a possible delay, a
tentative schedule will be established at the
time that the review schedule is set.

a. For a small number of boxes—the review
and copying will take place simultaneously.

b. For a large number of boxes—the
historian will review the boxes and mark the
documents that are to be copied using Post-
It Notes or WNRG Reproduction Tabs.

6. The documents must be given to the
Declassification and Historical Research
Branch staff member for transmittal to the
Declassification and Historical Research
Branch Office for processing.

7. The Declassification and Historical
Research Branch will notify the historian
when the documents are ready to be picked-

up.
Appendix G to Part 197—Procedures
for Copying Documents

1. The records will be reviewed and copied
at the WNRC, Suitland, Maryland.

2. The requested records have been
reviewed under the declassification
provisions of E.O. 12958. Part of NARA’s
government-wide procedures for the review
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process requires that certain types of
documents be tabbed for easy identification.
Any tabs removed during the research and
copying must be replaced.

3. The researcher will mark the documents
that he or she wants to copy using Post-It
Notes or WNRC Reproduction Tabs.

4. Any notes taken during the review
process must be given to the WNRGC staff for
transmittal to the Declassification Branch.

5. When documents are being copied, a
DoD/WHS/declassification and historical
research branch staff member must be
present at all times. In agreeing to permit the
copying of documents from OSD classified
files at the WNRC, the WNRC is requiring
that the Declassification and Historical
Research Branch be held solely responsible
for the copying process. The staff member is
only there to monitor the copying and ensure
that all records management and security
procedures are followed.

6. The Declassification and Historical
Research Branch will supply the copier and
toner cartridge.

7. The researcher will need to bring paper,
staples, staple remover, stapler, and Post-It
Notes.

8. When the researcher completes the
review of the boxes, he or she must contact
the Declassification and Historical Research
Branch to establish a final schedule for
copying the needed documents.

9. The documents must be given to the
Declassification and Historical Research
Branch staff member for transmittal to the
Declassification and Historical Research
Branch Office for processing.

10. When the documents are ready to be
picked up or mailed, the Declassification and
Historical Research Branch will notify the
office.

11. All questions pertaining to the review,
copying, or transmittal of OSD documents
must be addressed to the OSD action officer.

12. The WNRC staff can only answer
questions regarding the use of their facility.

Dated: February 15, 2007.
L.M. Bynum,
Alternate OSD Federal Register Liaison
Officer, DoD.
[FR Doc. E7-3021 Filed 2—-27-07; 8:45 am]|
BILLING CODE 5001-06-P

DEPARTMENT OF TRANSPORTATION

Federal Motor Carrier Safety
Administration

49 CFR Parts 350, 385, 395, and 396
[DOT Docket No. FMCSA-2004-18940]
RIN 2126-AA89

Electronic On-Board Recorders

(EOBRs) for Documenting Hours of
Service; Listening Session

AGENCY: Federal Motor Carrier Safety
Administration (FMCSA), DOT.
ACTION: Notice of public listening
session.

SUMMARY: The FMCSA announces a
public listening session to obtain
feedback from interested parties on the
Agency’s January 18, 2007, notice of
proposed rulemaking (NPRM) to
establish new performance standards for
EOBRs, require the use of these devices
by certain motor carriers, and to provide
incentives for the voluntary use of such
devices by the industry. The listening
session will provide all interested
parties with an opportunity to share
their views on the Agency’s EOBR
rulemaking. All oral comments will be
transcribed and placed in the public
docket identified at the beginning of this
notice.

DATES: The listening session will be
held on March 12, 2007, from 9:30 a.m.
to 4:30 p.m. Individuals who wish to
make a formal presentation should
contact Ms. Deborah Freund at 202—
366—4009 or e-mail her at
deborah.freund@dot.gov no later than 5
p.-m., e.t., March 8, 2007.

ADDRESSES: The meeting will be held in
Room 2230, Nassif Building, DOT
Headquarters, 400 Seventh Street, SW.,
Washington, DC 20590. You may also
submit comments to the DOT Docket
Management System (DMS), referencing
Docket Number FMCSA—-2004—-18940,
using any of the following methods:

o Web site: http://dms.dot.gov.
Follow the instructions for submitting
comments on the DOT electronic docket
site.

e Fax:1-202-493-2251.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—-401, Washington, DC 20590—
0001.

e Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DG, between 9 a.m. and 5 p.m., e.t.,
Monday through Friday, except Federal
holidays.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

Instructions: All submissions must
include the Agency name and docket
number or Regulatory Identification
Number (RIN 2126—AA89) for this
rulemaking. Note that all comments
received will be posted without change
to http://dms.dot.gov including any
personal information provided. For
additional information on submitting
comments, see the Supplemental
Information section of this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
dms.dot.gov at any time or to Room PL—

401 on the plaza level of the Nassif
Building, 400 Seventh Street, SW.,
Washington, DC, between 9 a.m. and 5
p.m., e.t., Monday through Friday,
except Federal holidays.

Privacy Act: Anyone is able to search
the electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (Volume
65, Number 70; Pages 19477-78) or you
may visit http://dms.dot.gov.

FOR FURTHER INFORMATION CONTACT: Ms
Deborah M. Freund, Senior
Transportation Specialist, Vehicle and
Roadside Operations Division, FMCSA,
(202) 366—4009, 400 Seventh Street,
SW., Washington, DC 20590. Office
hours are from 7:45 a.m. to 4:15 p.m.,
e.t., Monday through Friday, except
Federal holidays.

Information on Services for
Individuals with Disabilities: For
information on facilities or services for
individuals with disabilities or to
request special assistance at the
meeting, contact Deborah Freund at
202-366—4009.

SUPPLEMENTARY INFORMATION:

Background

On January 18, 2007 (72 FR 2340),
FMCSA published an NPRM to amend
the Federal Motor Carrier Safety
Regulations (FMCSRs) to incorporate
new performance standards for
electronic on-board recorders (EOBRs)
installed in commercial motor vehicles
(CMVs) manufactured on or after the
date 2 years following the effective date
of the final rule. On-board hours-of-
service recording devices meeting
FMCSA’s current requirements and
voluntarily installed in CMVs
manufactured before the
implementation date of a final rule may
continue to be used for the remainder of
the service life of those CMVs.

Under the proposal, motor carriers
that have demonstrated a history of
serious noncompliance with the hours-
of-service (HOS) rules would be subject
to mandatory installation of EOBRs
meeting the new performance standards.
If FMCSA determined, based on HOS
records reviewed during each of two
compliance reviews conducted within a
2-year period, that a motor carrier had
a 10 percent or greater violation rate
(“pattern violation”) for any regulation
in proposed Appendix C to part 385,
FMCSA would issue the carrier an
EOBR remedial directive. The motor
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carrier would be required to install
EOBRs in all of its CMVs regardless of
their date of manufacture. The motor
carrier would have to use the devices for
HOS recordkeeping for a period of 2
years, unless: (1) the carrier already had
equipped its vehicles with automatic
on-board recording devices (AOBRDs)
meeting the Agency’s current
requirements under 49 CFR 395.15 and
(2) could demonstrate to FMCSA that its
drivers understood how to use the
devices.

The FMCSA also proposed changes to
the safety fitness standard that would
require these carriers, i.e., those with a
pattern of violations, to install, use, and
maintain EOBRs in order to meet the
new standard. Finally, the Agency
would encourage industry-wide use of
EOBRs by providing the following
incentives for motor carriers to
voluntarily use EOBRs in their CMVs:
(1) Revise the Agency’s compliance
review procedures to permit
examination of a random sample of
drivers’ records of duty status; (2)
provide partial relief from HOS
supporting documents requirements, if
certain conditions are satisfied; and (3)
offer other potential incentives made
possible by the inherent safety and
driver health benefits of EOBR
technology.

Purpose of the Listening Session

The FMCSA is committed to
providing all interested parties an
opportunity to discuss their
perspectives on the pertinent issues that
could affect any potential rulemaking
changes. The Agency expects to receive
numerous comments in response to its
EOBR NPRM but believes additional
information could be obtained through
this listening session. The Agency is
planning to hold two additional
listening sessions on this rulemaking in
the near future. A Federal Register
notice announcing the dates and
locations of the meetings will be
published in advance.

Participants in the listening session
will be given the opportunity to submit
questions that they would like to hear
discussed by others in attendance.
Participants are discouraged from
reading prepared statements.
Individuals who wish to submit written
comments or statements should submit
the information to the public docket
identified at the beginning of this
notice. Those who desire notification of
receipt of comments must include a self-
addressed, stamped envelope or
postcard. Comments made during the
meeting will be transcribed to preserve
an accurate record of the discussion.

Meeting Information

The meeting will be held from 9:30
a.m. to 4:30 p.m., e.t., on Monday,
March 12, 2007, in Room 2230, Nassif
Building, 400 Seventh Street, SW.,
Washington, DC. Because access to the
DOT building is controlled, all visitors
must sign in with the security office
located at the southwest entrance of the
building, present identification with a
picture on it, be escorted, and wear a
visitor’s badge at all times while in the
building.

Individuals who wish to make a
formal presentation should contact Ms.
Deborah Freund at 202—366—4009 or e-
mail her at deborah.freund@dot.gov no
later than 5 p.m., e.t., on March 8, 2007,
to ensure that sufficient time is allotted
for the presentation and to identify any
audio-visual equipment needed for the
presentation.

Individuals who are unable to attend
the meeting may submit written
comments to the docket identified at the
beginning of this notice by April 18,
2007, the closing date for comments to
the January 18, 2007, NPRM on EOBRs.

Issued on: February 21, 2007.
Rose A. McMurray,
Assistant Administrator, Chief Safety Officer.
[FR Doc. E7-3451 Filed 2—-27-07; 8:45 am]|
BILLING CODE 4910-EX-P
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

February 22, 2007.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995, Pub.
L. 104-13. Comments regarding (a)
whether the collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumptions used; (c) ways to enhance
the quality, utility and clarity of the
information to be collected; (d) ways to
minimize the burden of the collection of
information on those who are to
respond, including through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology should be
addressed to: Desk Officer for
Agriculture, Office of Information and
Regulatory Affairs, Office of
Management and Budget (OMB),
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8681.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it

displays a currently valid OMB control
number.

National Agricultural Statistics Service

Title: Equine Survey.

OMB Control Number: 0535-0227.

Summary of Collection: The primary
objective of the National Agricultural
Statistics Service (NASS) is to prepare
and issue current official State and
national estimates of crop and livestock
production, disposition, and prices.
Services such as statistical consultation,
data collection, summary tabulation,
and analysis are performed for other
Federal and State agencies on a
reimbursable basis as the need arises. In
the past, equine surveys have been
conducted in twelve States where
equine is a significant portion of their
agriculture. The results are used to
provide an assessment of the equine
industry’s contribution to the State’s
economy in terms of infrastructure and
value.

Need and use of the Information:
NASS will collect information on
equine inventories, by category; equine
revenue, by activity; and equine related
expenditures, by purpose. In addition,
these surveys will provide NASS with
names and addresses of equine
operations that can be used for Census
of Agriculture enumeration and for the
NASS program that seeks to cover 99
percent of U.S. agricultural cash
receipts.

Description of Respondents: Farms.

Number of Respondents: 37,917.

Frequency of Responses: Reporting:
One-time.

Total Burden Hours: 15,360.

Charlene Parker,

Departmental Information Collection
Clearance Officer.

[FR Doc. E7—3483 Filed 2—-27—-07; 8:45 am]|
BILLING CODE 3410-20-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2007-0006]

Ventria Bioscience; Availability of an
Environmental Assessment for Field
Tests of Rice Genetically Engineered
To Express Lactoferrin, Lysozyme, or
Serum Albumin

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice.

SUMMARY: We are advising the public
that the Animal and Plant Health
Inspection Service has prepared an
environmental assessment for confined
field plantings of rice plants genetically
engineered to express the human
proteins lactoferrin, lysozyme, or serum
albumin. This environmental
assessment is available for public
review and comment.

DATES: We will consider all comments
received on or before March 30, 2007.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and, in the
lower “‘Search Regulations and Federal
Actions” box, select “Animal and Plant
Health Inspection Service” from the
agency drop-down menu, and then click
on ‘“Submit.” In the Docket ID column,
select APHIS-2007-0006 to submit or
view public comments and to view
supporting and related materials
available electronically. Information on
using Regulations.gov, including
instruction for accessing documents,
submitting comments, and viewing the
docket after the close of the comment
period, is available through the site’s
“User Tips” link.

e Postal Mail/Commercial Delivery:
Please send four copies of your
comment (an original and three copies)
to Docket No. APHIS-2007-0006,
Regulatory Analysis and Development,
PPD APHIS, Station 3A—03.8, 4700
River Road, Unit 118, Riverdale, MD
20737-1238. Please state that your
comment refers to Docket No. APHIS—
2007-0006.

Reading Room: You may read the
environmental assessment (EA) and any
comments we receive on this docket in
our reading room. The reading room is
located in room 1141 of the USDA
South Building, 14th Street and
Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming. The EA is available on the
internet at the following links: http://
www.aphis.usda.gov/brs/aphisdocs/
06_27801r_ea.pdf, http://
www.aphis.usda.gov/brs/aphisdocs/
06_27802r_ea.pdf, http://
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www.aphis.usda.gov/brs/aphisdocs/
06_28502r_ea.pdf

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
http://www.aphis.usda.gov.

FOR FURTHER INFORMATION CONTACT: Mr.
John Cordts, Biotechnology Regulatory
Services, APHIS, 4700 River Road, Unit
147, Riverdale, MD 20737-1236; (301)
734-5531. To obtain copies of the
environmental assessment, contact Ms.
Cynthia Eck at (301) 734-0667; e-mail:
cynthia.a.eck@aphis.usda.gov.
SUPPLEMENTARY INFORMATION: The
regulations in 7 CFR part 340,
“Introduction of Organisms and
Products Altered or Produced Through
Genetic Engineering Which Are Plant
Pests or Which There Is Reason to
Believe Are Plant Pests,” regulate,
among other things, the introduction
(importation, interstate movement, or
release into the environment) of
organisms and products altered or
produced through genetic engineering
that are plant pests or that there is
reason to believe are plant pests. Such
genetically engineered organisms and
products are considered ‘‘regulated
articles.” A permit must be obtained or
a notification acknowledged before a
regulated article may be introduced. The
regulations set forth the permit
application requirements and the
notification procedures for the
importation, interstate movement, or
release in the environment of a
regulated article.

On October 2, 2006, APHIS received
two Permit applications (06-278—-01r
and 06—278-02r) followed by a third
Permit application (06—285-02r)
received on October 12, 2006, from
Ventria Bioscience, Sacramento, CA, for
confined field plantings of rice (Oryza
sativa) plants genetically engineered to
express gene coding for the proteins
lactoferrin, lysozyme, or serum albumin,
respectively. The proposed field
plantings are to be conducted in Geary
County, KS. The subject plants have
been genetically engineered, using
techniques of micro-projectile
bombardment or disarmed
Agrobacterium-mediated
transformation, to express proteins for
human lactoferrin, lysozyme, or serum
albumin. Expression of the genes is
controlled by the rice glutelin 1
promoter (GT1), the rice glutelin 1
signal peptide (gt1), and the nopaline
synthase (NOS) terminator sequence
from Agrobacterium tumefaciens. The
genes are expressed only in the
endosperm. In addition, the plants may
contain either or both of the coding
sequences for the genes hygromycin

phosphotransferase (hpt) or
phosphinothricin acetyltransferase
(pat), which are marker genes that allow
for the selection of transgenic tissues in
the laboratory using the antibiotic
hygromycin and/or the herbicide
bialaphos. Neither selectable marker
gene is expressed in mature rice tissues,
nor do they have any inherent plant pest
characteristics or enhance gene transfer
from plants to other organisms. The
genetically engineered rice plants are
considered regulated articles under the
regulations in 7 CFR part 340 because
they contain gene sequences from plant
pathogens.

The purpose of the field plantings are
for pure seed production and for the
extraction of lactoferrin, lysozyme, and
serum albumin for a variety of research
and commercial products. There is
currently no commercial rice
production in Geary County or in any
other location in the state of Kansas.
The planting will be conducted using
physical confinement measures. In
addition, the protocols and field plot
design, as well as the procedures for
termination of the field plantings, are
designed to ensure that none of the
subject rice plants persist in the
environment after the crop is harvested.

To provide the public with
documentation of APHIS’ review and
analysis of any potential environmental
impacts and plant pest risks associated
with the proposed release of these
transgenic rice plants, an environmental
assessment (EA) has been prepared. The
EA was prepared in accordance with (1)
The National Environmental Policy Act
of 1969 (NEPA), as amended (42 U.S.C.
4321 et seq.), (2) regulations of the
Council on Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372). Copies of the EA are available
from the individual listed under FOR
FURTHER INFORMATION CONTACT.

Authority: 7 U.S.C. 7701-7772 and 7781—
7786; 31 U.S.C. 9701; 7 CFR 2.22, 2.80, and
371.3.

Done in Washington, DC, this 22nd day of
February 2007.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E7—-3484 Filed 2—27-07; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2007-0026]

Public Meetings; National Animal
Identification System Animal
Identification Number Device
Distribution Databases

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Notice of public meetings.

SUMMARY: This is a notice to inform
interested stakeholders of upcoming
public meetings to discuss the
implementation of private/State animal
identification number device
distribution databases for the animal
identification component of the
National Animal Identification System,
which is a voluntary program. The
meetings are being organized by the
Animal and Plant Health Inspection
Service.

DATES: Two meetings will be held, the
first on Monday, March 5, 2007, from 1
p.m. to 6 p.m., and Tuesday, March 6,
2007, from 8 a.m. to noon, and the
second on Monday, March 12, 2007,
from 1 p.m. to 6 p.m., and Tuesday,
March 13, 2007, from 8 a.m. to noon.
ADDRESSES: The public meetings will be
held in the Hilton Kansas City Airport,
8801 NW. 112th Street, Kansas City,
MO.

FOR FURTHER INFORMATION CONTACT: Mr.
Neil Hammerschmidt, Coordinator,
National Animal Identification System,
VS, APHIS, 4700 River Road Unit 200,
Riverdale, MD 20737-1231; (301) 734—
5571.

SUPPLEMENTARY INFORMATION: As part of
ongoing efforts to safeguard animal
health, the U.S. Department of
Agriculture (USDA) initiated
implementation of the National Animal
Identification System (NAIS) in 2004.
The NAIS is a cooperative State-Federal-
industry program coordinated by
USDA’s Animal and Plant Health
Inspection Service (APHIS).

The first two components of the
program, premises registration and
animal identification, are well
underway. The third component, animal
tracing, is currently under development
by APHIS and its State and industry
partners. Industry, through private
systems, and States will manage the
animal tracking databases (ATDs) that
maintain the movement records of
animals. These information systems will
provide the locations of a subject animal
and the records of other animals that the
subject animal came into contact with at
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each premises. Currently, we have
cooperative agreements with 14
organizations that are participating by
managing interim ATDs.

The NAIS is a voluntary program, and
protecting individuals’ private
information and confidential business
information is important to APHIS and
to all participants and potential
participants in the system. APHIS
maintains only limited premises
registration information and will not
have direct access to animal
identification or movement records.
Animal health officials will request
access to animal movement and location
records only in the case of an animal
disease event.

In keeping with this policy, the
records of animal identification number
(AIN) devices distributed to a premises
when used for voluntary participation
in the NAIS will be held by private
entities and organizations or by States in
AIN device distribution databases (AIN
DDDs), rather than in APHIS’s AIN
Management System. This program
change is, we believe, an important one
that will serve to encourage
participation in the voluntary animal
identification component of the NAIS.

While AIN tags used for disease and/
or regulatory programs such as the
National Scrapie Eradication Program
will continue to be administered
through the AIN Management System,
the distribution records of AIN devices
to producers that voluntarily participate
in the NAIS will not be maintained on
that system. APHIS will continue to
approve identification devices for
official use in the NAIS and establish
agreements with the manufacturers for
the authorized use of the AIN.
Producers will continue to need a
premises identification number to
obtain AIN tags. The revised system will
still maintain the data requirements of
the AIN Management System, but the
records of AINs distributed to each
premises will be held privately or by the
States. The AIN DDDs will be integrated
with the NAIS in a manner similar to
the one used for the integration of
private and State ATDs into our Animal
Trace Processing System (ATPS).

Authorized Federal and State animal
health officials will need access to some
of the animal tracking and animal
identification information to be held in
the privately or State-administered
databases in certain situations. APHIS
has defined the situations that would
trigger the authorization for animal
health officials to request information
from AIN DDDs through the ATPS as
follows:

1. An indication of (suspect,
presumptive positive, etc.) or confirmed

positive test for a foreign animal
disease;

2. An animal disease emergency as
determined by the Secretary of
Agriculture and/or State Departments of
Agriculture; and

3. The need to conduct a traceback/
traceforward to determine the origin of
infection for a program disease
(brucellosis, tuberculosis, etc.).

The transition to the private and State
AIN DDDs is expected to begin in April
2007. Therefore, in order to provide a
forum for the discussion of issues
related to privately and State-
administered AIN DDDs, APHIS is
holding two public meetings. Interested
private organizations and State agencies
that have databases that could integrate
with the NAIS as AIN DDDs are
encouraged to attend. Other
stakeholders, such as producers and
AIN tag manufacturers, device
managers, and resellers, are also
encouraged to participate. APHIS has
approved AIN devices from several
manufacturers. Producers can request
AIN devices directly from these AIN tag
manufacturers or from the AIN device
managers or resellers who have
marketing agreements with the
authorized manufacturers. Additional
companies and individuals may become
engaged in the distribution of AIN
devices. Because each of these groups
and entities has a role in the
distribution of AIN devices, a process
that will be affected by this transition to
State and private AIN DDDs, these
entities too should consider
participating in the meetings even if
they do not plan on providing AIN
DDDs.

The first of the two public meetings
is scheduled for Monday, March 5,
2007, from 1 p.m. to 6 p.m., and
Tuesday, March 6, 2007, from 8 a.m. to
noon. The second meeting is scheduled
for Monday, March 12, 2007, from 1
p-m. to 6 p.m., and Tuesday, March 13,
2007, from 8 a.m. to noon. Information
regarding the meetings may be obtained
from the person listed under FOR
FURTHER INFORMATION CONTACT.

Done in Washington, DG, this 23rd day of
February 2007.
Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E7-3509 Filed 2-27—07; 8:45 am)]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE
Commodity Credit Corporation

Farm Service Agency

Request for Extension of a Currently
Approved Information Collection;
Application for Payment of Amounts
Due Persons Who Have Died,
Disappeared, or Have Been Declared
Incompetent (FSA-325)

AGENCY: Commodity Credit
Corporation/Farm Service Agency,
USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the intent of the
Commodity Credit Corporation (CCC)
and the Farm Service Agency (FSA) to
request the renewal of a currently
approved information collection. This
information collection is used by CCC
and FSA to document or determine
whether representatives or survivors of
a producer are entitled to receive
payments earned by a producer who
dies, disappears, or is declared
incompetent before receiving payments
or other disbursements.

DATE: Comments on this notice must be
received on or before April 30, 2007 to
be assured consideration.

FOR FURTHER INFORMATION CONTACT:
Mike Sienkiewicz, Agricultural Program
Specialist, Production, Emergencies,
and Compliance Division, USDA, FSA,
STOP 0517, 1400 Independence
Avenue, SW., Washington, DC 20250—
0517, telephone (202)720-8959;
Electronic mail:
Mike.sienkiewica@wdc.usda.gov.

SUPPLEMENTARY INFORMATION:

Title: Application for Payment of
Amounts Due Persons Who Have Died,
Disappeared, or Have Been Declared
Incompetent.

OMB Control Number: 0560-0026.

Expiration Date: September 30, 2007.

Type of Request: Extension of a
currently approved information
collection.

Abstract: Persons desiring to claim
payment due a person who has died,
disappeared, or has been declared
incompetent must do so on Form FSA—
325, “Application for Payment of
Amounts Due Persons Who Have Died,
Disappeared, or Have Been Declared
Incompetent”. This information is used
by FSA county office employees to
document the relationship of heirs or
beneficiaries and determine the order of
precedence for disbursing payments to
survivors of the person who has died,
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disappeared, or been declared
incompetent.

Information is obtained only when a
producer eligible to receive a payment
or disbursement dies, disappears, or is
declared incompetent, and
documentation is needed to determine if
any survivors are entitled to receive
such payments or disbursements.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average .5 hours (%2
hour) per response.

Respondents: Individual producers.

Estimated Number of Respondents:
2,000.

Estimated Number of Responses per
Respondent: one.

Estimated Total Annual Burden on
Respondents: 1,000.

Comments are invited on the
following: (a) Whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information collected; or
(d) ways to minimize the burden of the
collection of the information on those
who are to respond, including through
the use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.
Comments should be sent to the Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC 20503 and to Mike
Sienkiewicz, Agricultural Program
Specialist, Production, Emergencies,
and Compliance Division, USDA, FSA,
STOP 0517, 1400 Independence
Avenue, SW., Washington, DC 20250—
0517, (202) 720-8959.

Comments will be summarized and
included in the request for Office of
Management and Budget approval of the
information collection. All comments
will also become a matter of public
record.

Signed at Washington, DC, on February 20,
2007.
Glen L. Keppy,

Acting Executive Vice President, Commodity
Credit Corporation and Administrator, Farm
Service Agency.

[FR Doc. 07-899 Filed 2—27-07; 8:45 am]

BILLING CODE 3410-05-P

DEPARTMENT OF AGRICULTURE
Forest Service

Nebraska National Forest, Nebraska &
South Dakota Black-Tailed Prairie Dog
(Cynomys ludovicianus) Management
on the Nebraska National Forest and
Associated Units

AGENCY: Forest Service, USDA.
ACTION: Revised notice of intent to
prepare an environmental impact
statement.

SUMMARY: The USDA Forest Service
published a Notice of Intent in the
Federal Register of September 29, 2006,
in FR Volume 71, No. 189, on pages
57460-57461, concerning request for
comments on a Supplement to the Final
Environmental Impact Statement for the
2002 Nebraska National Forest Revised
Land and Resource Management Plan
for black-tailed prairie dog (Cynomys
Iudovicianus) management on the
Nebraska National Forest and associated
units. Instead of supplementing the
Final Enviromental Impact Statement
for the 2002 Nebraska National Forest
Revised Land and Resource
Management Plan, the Agency will
prepare an Environmental Impact
Statement (EIS) for black-tailed prairie
dog (Cynomys ludovicianus)
management on the Nebraska National
Forest and associated units. This EIS
will tier to and not supplement the
Final EIS for the 2002 Revised Nebraska
National Forest Land and Resource
Management Plan.

The proposed action is to amend
current management direction in the
Nebraska National Forest Land and
Resource Management Plan to meet
various multiple use objectives by: (1)
Specifing the desired range of acres of
prairie dog colonies that would be
provided on the Nebraska National
Forest and associated units; and (2) to
be able to use toxicants if the acreage
exceeds the desired range and for
multiple use objectives. The proposed
action would amend Chapter 1, Section
H, Standard #1 in the Nebraska National
Forest Land and Resource Management
Plan, which allows for limited use of
rodenticdes in the interior of the Forest.
The proposed action would also
authorize the site-specific control of
prairie dogs forest-wide, including the
use of rodenticides, when management
thresholds are exceeded for geographic
areas. Future prairie dog control would
occur based on management thresholds
without further NEPA analysis.

Public Comments

Public comment was received in
response to the September 29, 2006

Notice of Intent. The comments have
been analyzed and distilled into a
comprehensive set of analysis issues.
Since the proposed action and purpose
and need for the project have not
changed, those who have already
commented do not need to resubmit
their comments. However, comments
will continue to be accepted, but will be
most useful if received by March 16,
2007.

FOR FURTHER INFORMATION CONTACT:
Mike McNeill, Team Leader (605) 745—
4107.

Dated: February 20, 2007.
Donald J. Bright,
Forest Supervisor, Nebraska National Forest.
[FR Doc. E7—3469 Filed 2—27—-07; 8:45 am]
BILLING CODE 3410-11-P

BROADCASTING BOARD OF
GOVERNORS

Notice of Membership of SES
Performance Review Board

SUMMARY: Title 5 United States Code,

Section 4314, requires that notice of the

appointment of an individual to serve as

a member of a performance review

board shall be published in the Federal

Register. The following individuals

have been appointed to serve as PRB

members for BBG; Laura Marin; Anne

Purcell; and Gary Shinners.

ADDRESSES: Broadcasting Board of

Governors, 330 Independence Ave.,

SW., Washington, DC 20237.

FOR FURTHER INFORMATION CONTACT: Prell

Murphy, Acting Director of Human

Resources; telephone (202) 619-3763.
Dated: February 21, 2007.

Janice H. Brambilla,

Executive Director.

[FR Doc. 07-901 Filed 2—27-07; 8:45 am]

BILLING CODE 8230-01-M

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: National Oceanic and
Atmospheric Administration (NOAA).

Title: Socioeconomic Research and
Monitoring Program for the Florida Keys
National Marine Sanctuary: Recreation/
Tourism in the Florida Keys—A Ten-
year Replication.
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Form Number(s): None.

OMB Approval Number: 0648—xXxX.

Type of Request: Regular submission.

Burden Hours: 10,539.

Number of Respondents: 15,686.

Average Hours Per Response: Auto,
air and cruise ship visitors: On-site
survey, 4 minutes; mail-back surveys, 15
minutes; other visitor surveys: On-site:
15 minutes; mail-back surveys, 20
minutes; resident mail survey, 1 hour;
and supply-side surveys, 5 minutes.

Needs and Uses: This is an
approximate ten-year replication of the
study “Linking the Economy and
Environment of the Florida Keys/
Florida Bay”” which established baseline
measurements for recreation/tourist
uses of the Florida Keys National
Marine Sanctuary (FKNMS). The
baseline measurements were taken in
1995-96 for the broader recreation/
tourist uses, while for reef use the
baseline measurements were taken in
2000-2001. Baseline measurements
were taken on number of users and
recreation/tourist uses of the Florida
Keys, along with estimates of economic
value of resource use, economic impact
associated with these uses on the local
and regional economies, importance/
satisfaction ratings for 25 natural
resource attributes, facilities and
services, and demographic profiles of
users. This application also includes
establishment of new baselines for
knowledge, attitudes and perceptions of
Sanctuary management strategies and
regulations for recreation/tourist user
groups, adds evaluations of management
alternatives for coral reefs, and adds
information that will support better
predictions of how users will respond to
management/regulations.

Affected Public: Business or other for-
profit organizations; individuals or
households.

Frequency: One time only.

Respondent’s Obligation: Voluntary.

OMB Desk Officer: David Rostker,
(202) 395-3897.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—0266, Department of
Commerce, Room 6625, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dHynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to David Rostker, OMB Desk
Officer, FAX number (202) 395-7285, or
David_Rostker@omb.eop.gov.

Dated: February 22, 2007.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. E7—-3429 Filed 2—27-07; 8:45 am]
BILLING CODE 3510-NK-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act of 1995, Pub.
L. 104-13 (44 U.S.C. 3506 (c)(2)(A)).

Bureau: International Trade
Administration (ITA).

Title: Commercial Service Market
Segmentation Study of Moderate U.S.
Exporters Focus Groups.

Agency Form Number: ITA-XXXX.

OMB Number: None.

Type of Request: Regular Submission.

Burden: 108 hours.

Number of Respondents: 72.

Average Hours per Response: 1.5
hours.

Needs and Uses: Expanding U.S.
exports is a national priority essential to
improving U.S. trade performance. The
Department of Commerce, ITA, U.S.
Commercial Service (CS) serves as the
key U.S. government agency responsible
for promoting exports of goods and
services from the United States,
particularly by small and medium-sized
enterprises, an