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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Farm Service Agency

7 CFR Part 762

RIN 0560-AG46

Revision of the Interest Assistance
Program

AGENCY: Farm Service Agency, USDA.
ACTION: Final rule.

SUMMARY: The Farm Service Agency
(FSA) is amending its regulations
governing how FSA guaranteed farm
loan borrowers may obtain a subsidized
interest rate on their guaranteed farm
loan. This program is known as the
interest assistance (IA) program.
Changes include deletion of annual
review requirements, limitations on
maximum subsidy payments and period
of assistance, and streamlining of claim
submission. The changes are intended
to reduce paperwork burden on program
participants and agency employees,
make IA available to more farmers,
reduce the costs of the program, and
enhance the fiscal integrity of the
program.

EFFECTIVE DATE: June 8, 2007.

FOR FURTHER INFORMATION CONTACT:
Tracy L. Jones, Senior Loan Officer,
Farm Service Agency; telephone: (202)
720-3889; Facsimile: (202) 720-6797; e-
mail: Tracy.Jones@wdc.usda.gov.
Persons with disabilities who require
alternative means for communication
(Braille, large print, audio tape, etc.)
should contact the USDA Target Center
at (202) 720—-2600 (voice and TDD).

SUPPLEMENTARY INFORMATION:
Summary of Public Comments

FSA published a proposed rule on
June 22, 2005, (69 FR 36055—-36060) to
amend its regulations governing loans
made under the guaranteed farm loan
program, IA program. The initial

comment period deadline of August 22,
2005, was extended to September 6,
2005, due to a change in the e-mail
address of the information contact.
Comments were received from 144
respondents from 18 states and the
District of Columbia. Many of the
respondents provided multiple
comments.

Six respondents supported the
proposed rule in its entirety, stating that
the entire proposed rule was well
written and easy to understand, or
commenting that the proposed rule
looks good and will save a lot of time.

Three respondents did not approve of
the IA program at all; however, they did
not give specific reasons as to why they
opposed the IA program.

Two respondents asked that the
Agency keep the program the same
because they really needed to keep
receiving the money. Another indicated
that the assistance received makes the
difference between making a profit or
not. While the Agency understands the
importance of the assistance, there were
no specific recommendations provided
to support their general comments.

One respondent generally asked how
the changes would affect those serving
in Iraq. No specific changes were made
to address this issue. Borrowers called
to active duty will continue to be
handled in accordance with existing
procedures.

One respondent indicated under the
discussion of the proposed rule, the
Agency gave a negative connotation of
borrowers receiving IA by stating those
recipients were “underdeveloped”. The
Agency in no way intended to portray
farmers in a negative connotation, so
this terminology has not been used in
the final rule.

While these comments received in
opposition to the proposed changes
were reviewed, they did not provide
specific recommendations, so no
changes were made in the final rule to
address them.

Following is a review of specific
comments and the changes made in the
final rule in response to the comments.

Loans Eligible for Interest Assistance

The Agency proposed to delete
references to providing IA on Farm
Ownership (FO) loans and existing
guaranteed Operating Loans (OL) in
conjunction with a rescheduling action
because Congress has not appropriated
IA funds for these purposes since 1992.

Seven comments supported this change.
One respondent indicated that FO’s
would be too costly for the program.
However, 35 comments received were
opposed to the change citing that it
would be a mistake to eliminate
regulations governing the use of IA for
FO’s and/or existing OL’s. In the event
that funds were appropriated to fund IA
for these other types of loans,
implementation would be delayed while
FSA implemented regulations again to
govern these aspects of the program.
The respondents stated that they
recognize the desire to streamline the
Code of Federal Regulations, but believe
it does no harm to leave regulations in
place for currently unfunded
applications of IA. The Agency carefully
considered the comments and
determined that because funding has
not been provided since fiscal year 1992
and such funding would be
prohibitively expensive, the proposed
change is warranted. Therefore, the final
rule implements the proposal to limit IA
to new guaranteed OL’s only.

One respondent stated the Agency
should eliminate the requirement to
consider IA after loan default. The
Agency agrees with this comment,
however, this requirement is required
by 7 U.S.C. 1999 and can only be
changed by Congress.

One respondent recommended that
the Agency prohibit the use of a loan
with IA to refinance debt owed by the
applicant to another lender. The Agency
agrees that this change would prevent
lenders from using IA to unfairly market
their loans to their competitor’s
customers and would extend limited
program funds. However, this is a
localized problem and would be a
significant program change that would
make a large number of applicants
ineligible. Thus, the agency decided not
to include this change in the final rule.

One respondent requested additional
guidance on the definition of
nonessential assets. The Agency feels
that the definition and discussion in the
rule are sufficiently clear. No changes
are made in the final rule; however,
additional guidance will be provided in
the FSA field office handbook for the
Guaranteed Loan Program. Also, as was
suggested by one respondent, direction
will be added to this handbook for FSA
employees on when it is appropriate to
encourage lenders to use the FO



17354

Federal Register/Vol.

72, No. 67/Monday, April 9, 2007 /Rules and Regulations

program rather than IA to fund an
applicant’s needs.

Debt-to-Asset Ratio

As stated in the proposed rule,
current regulations provide for IA based
simply on cash flow. Agency reviews
have revealed that some borrowers who
receive IA have a significant net worth,
with adequate financial strength that
would allow them to restructure their
liabilities to meet their credit needs
without receiving IA. To address this
concern the Agency proposed to limit
IA to applicants who possess a debt-to-
asset ratio in excess of 50 percent prior
to receiving the new loan. There were
18 comments that supported this
change. These comments pointed out
that this would limit subsidy to the
more highly stressed borrowers and
reduce the number of large loans that
have used a large portion of the funding
allocation.

Conversely, 73 comments received
did not support this change. Seven
respondents disagreed with this
proposal in general but did not give
specific reasons for their concern.
Another had strong objection to the
change, although the respondent went
on to comment that most of the loans on
IA have a 50 percent or higher debt-to-
asset ratio. Nine respondents were
concerned that the ratio would limit
eligibility and may screen out needy
operations. Three respondents suggested
that a 50 percent debt-to-asset ratio was
too liberal, and suggested that a ratio
between 35 to 40 percent would be more
appropriate. Three other respondents
indicated that 50 percent was too low
and suggested the agency adopt a 65
percent ratio. Six respondents were
concerned that this proposed change
would only cause problems, would not
simplify the program, and could lead to
burdensome documentation and
applicants’ manipulation of balance
sheets.

The Agency’s proposed limit for new
IA applicants to possess a debt to asset
ratio in excess of 50 percent prior to the
new loan is reasonable. The 50 percent
level was proposed after the Agency
performed an analysis of the financial
characteristics of borrowers in the
guaranteed loan program to determine
the correlation between debt to asset
ratio, loan performance, and the need
for interest subsidy. The Agency found
that one-third of the borrowers in the
current guaranteed portfolio have a debt
to asset ratio of 50 percent or greater
while approximately one-fourth of the
guaranteed operating loans receive IA.
Additionally, a 50 percent debt to asset
ratio is the most common capital
standard used by those lenders who

have achieved the Agency’s preferred
lender status. The Agency acknowledges
that some applicants will become
ineligible, but believes that applicants
below the 50 percent threshold have the
financial strength to restructure their
debt and cash flow without an interest
subsidy. Guidance will be provided in
the Agency’s handbook on how to
address fraud or misrepresentation of
asset values.

Forty-six respondents recommended
that the Agency use a measure of
repayment ability rather than one of
solvency. Thirteen respondents
indicated that it would be difficult to
impossible to lend money solely based
on this change; a true depiction of the
need for IA should be based instead on
a producer’s cash flow. Three
respondents indicated that this proposal
was unfair, because it does not take into
account each individual operation,
unfairly penalized those who have
owned real estate for some time, or
unfairly impacted agricultural operators
in their areas who need IA initially to
have adequate repayment capacity.

The Agency acknowledges that an
applicant with a strong net worth does
not necessarily have strong cash flow
and vice versa. This rule maintains the
current IA capacity provision which
requires that an applicant be unable to
repay the debt at the note rate of interest
without a subsidy. However, this
control by itself has been inadequate.
The Agency’s long standing policy is
that IA is intended for farmers with
inadequate financial resources.
Producers with a strong net worth have
assets with which to restructure their
debt and improve their cash flow.
Therefore, this rule provides that
applicants with such resources cannot
receive an interest subsidy.

One respondent suggested the Agency
calculate the applicant’s debt to asset
ratio as it would be after the loan is
closed. The Agency seriously
considered this recommendation.
However, it was determined that this
limitation would be subject to
manipulation in that an applicant could
possibly purchase assets or acquire debt
in order to achieve a debt/asset ratio
that would qualify them for the subsidy.
The Agency, therefore, is not adopting
this suggestion.

One respondent suggested using an
applicant’s current ratio, not debt to
asset ratio. The Agency chose to not
adopt this recommendation because of
the volatility of this ratio throughout the
operating year.

Of the comments opposed to the
change, five indicated that the proposal
would unjustly impact beginning
farmers and ranchers because they

typically have smaller operations with
less debt. For example, a beginning
farmer or rancher may have a pickup
truck with very few other assets and
almost no debt, and could very easily
have greater than 50 percent equity and,
therefore, be ineligible for IA subsidy.
This was not the Agency’s intent.
Beginning farmers are specifically
targeted by FSA for increased assistance
because of their inability to access
private credit programs. In addition, this
program could provide such applicants
with the assistance needed to get them
through the difficult early years as they
accumulate farm assets and become
financially viable. By specifically
targeting funds to beginning farmers in
the statute, Congress has clearly
signaled its intent that the Agency
should endeavor to address the specific
needs of this group. Therefore, the rule
has been modified to exclude beginning
farmers and ranchers from this debt to
asset restriction. The 50 percent equity
limitation will be applied to applicants
not defined as beginning farmers. This
will target the limited amount of IA
funds to those most in need of the
assistance.

Maximum Assistance Period

Existing regulations limit IA for each
borrower to a maximum of 10 years
from the date of the first IA agreement
signed by the loan applicant, including
entity members, or the outstanding term
of the loan, whichever is less. The
proposed rule would limit each
borrower to a total of 5 consecutive
years of IA eligibility. Seventy-nine
comments received were opposed to
this change. These comments stated that
this change would be detrimental to
some borrowers and suggested that the
current 10-year limitation is the
minimum time needed to give farmers
and ranchers adequate opportunity to
establish their operations considering
the realities of weather. One respondent
indicated that he believed the Agency
had “sold out”, and the Agency should
extend and not shorten the program.
Three respondents suggested a 7-year
maximum assistance period. There were
25 comments that supported the change
and stated that 5 years was an adequate
period of time for a farm to achieve, or
return to, profitability.

Two respondents stated that the
maximum assistance period should be
for the life of the borrower, not
consecutive years. To adopt this
suggestion, the need for subsidy would
need to be determined each year and the
Agency could not eliminate the annual
needs test. Of the changes in this rule,
elimination of the annual needs test will
result in the most significant reduction
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in burden on the public. The advantage
to a borrower receiving 5 years of
subsidy in intermittent 1-year periods,
rather than in one 5-year block, would
be minimal when compared to the
increased administrative burden to all
parties involved with adopting such a
proposal. Some producers will receive
less total subsidy due to the reduced
term. Nonetheless, budget constraints
force the Agency to make difficult
decisions regarding the best use of
Government resources. The IA program
is intended to provide temporary relief,
and the Agency has determined that 5
years is an adequate maximum subsidy
period within which an applicant’s
operation should become sufficiently
profitable to eliminate the need for an
interest subsidy.

One respondent supported the
reduction to 5 years only if the annual
renewal process is eliminated as
proI})losed. The Agency agrees.

The Agency is making an additional
change in the final rule with regard to
the maximum IA period for beginning
farmers and ranchers. It was determined
that 5 years may be too short a period
of time for beginning farmers and
ranchers to accumulate assets and
reduce debt load to a level necessary for
the operation to be viable without IA.
The final rule permits beginning farmers
to receive a second 5-year period of IA
eligibility if their cash flow requires the
subsidy, and they are still beginning
farmers at the end of the first 5-year
period. Non-beginning farmers are still
limited to one 5-year period of
eligibility as provided in the proposed
rule.

Some respondents expressed concern
that this rule would reduce the term on
existing IA agreements. That is
incorrect. Existing agreements will
remain in effect as written. In addition,
the rule provides existing borrowers
time to prepare for the reduced period
of eligibility to ease the transition to this
new maximum period.

Maximum Interest Assistance Payment

The proposed rule did not restrict the
maximum guaranteed loan that could be
received, but did limit the maximum
amount of debt on which an applicant
may receive IA to $400,000. With the
percentage rate of IA subsidy
established at 4 percent, this change
would limit the amount of subsidy that
may be paid to a maximum of $16,000
annually ($400,000 x .04). Twenty-four
comments supported this change,
stating that this would permit FSA to
assist a larger number of young,
beginning, and small producers and
reduce abuse in the program. There
were 76 comments opposed to the

change. The opposing comments stated
that this change was too restrictive,
arbitrary, limits legitimate borrowers
from accessing the program, and was
inappropriate considering that the costs
required for farming have increased.

Another four respondents suggested
the subsidized debt limit be indexed to
inflation and adjusted annually
accordingly. The Agency concedes that
indexing the maximum amount of debt
on which an applicant may receive IA
would be minimally advantageous to
farmers. However, changing the
maximum amount annually would
increase the cost of the program each
year, would be administratively
complex, and would make planning
difficult because the amount would be
changing each year. Therefore, the final
rule does not link the maximum subsidy
amount to inflation.

Thirty-two respondents stated that
this change would limit a benefit that
Congress intended to be available across
the board. However, the Agency feels
that Congress intended that IA be
provided to those who need it most. If
Congress had intended that borrowers of
all sizes receive the maximum benefit it
seems the level of IA funds appropriated
annually would have kept pace with
demand. However, this is not the case.
In recent fiscal years, IA funds have
been depleted early in the fiscal year.
The numbers of large loans receiving IA
are a main cause for this rapid depletion
of funds and the result is a decrease in
the number of borrowers assisted with
IA. Appropriations to the program have
not increased while the sizes of
guaranteed loans, including those with
IA, have increased. Therefore, the
Agency believes the respondent’s
rationale is misplaced, and reducing the
maximum amount of subsidy payable to
each producer does not violate
Congressional intent for the program.

A number of respondents implied that
the Agency was proposing to decrease
the maximum guaranteed loan to
$400,000. This is not correct; a borrower
with IA may still incur the maximum
allowable guaranteed loan debt;
however, subsidy payments will be
limited to $16,000 per year. As clarified
in the final rule, this maximum
guaranteed loan level with interest
assistance is a lifetime limit.

In summary, the Agency, as proposed,
will limit subsidy payments to $16,000
per year, for a term of 5 years. The IA
program is the most expensive of the
Agency’s guaranteed farm loan
programs. These limits will help control
costs, allow limited funds to reach more
borrowers, and target those funds to
applicants with the most need. These
changes will not prevent borrowers from

accessing the program; the Agency still
expects all available funds to be utilized
each year.

Guarantee Fees

The proposed rule proposed to
eliminate the waiver of a guarantee fee
for IA loans. Seventy-five comments
were opposed to this change. These
respondents stated that a fee is counter-
productive and adds stress to farmers
already in financial trouble. Four
respondents expressed an additional
concern about how the fee would affect
beginning farmers and ranchers.

Since the IA proposed rule was
published on June 22, 2005, the Agency
published another rule proposing to
increase the fees charged for guaranteed
loans (71 FR 27978, May 15, 2006). To
comply with anticipated budget
requirements and maintain new loan
activity at the proposed level, the
Agency must increase fees.

The Agency has decided to leave this
issue open and will finalize it with the
proposed rule (71 FR 27978) regarding
fees. All comments on this issue will be
carefully considered at that time. No
change of the guarantee fee for IA loans
is being made in this rule.

Reduced Application Requirements

The existing regulation requires
lenders to submit a repayment schedule
for the guaranteed loan and a projected
monthly cash flow budget on lines of
credit. The Agency proposed to delete
these requirements as the forms are not
necessary to make the evaluation, and
impose significant burdens on program
participants. Sixty-seven comments
supported this change to make the
program more attractive to lenders due
to the reduced paperwork burden.
Twelve respondents opposed the
change, indicating that the monthly
budgets are important financial analysis
documents and the requirement for
lines of credit should not be removed.
The Agency acknowledges that monthly
cash flow budgets can be useful tools
and certainly may be used when
needed, at the lender’s discretion.
However, they are not always necessary
and should not be required by the
Agency. The final rule adopts the
proposed rule as written with regard to
the application requirements.

Removal of Annual Review
Requirements

Current regulations require a lender to
submit to FSA—once a year, each year,
for each IA borrower, for the term of the
IA agreement—a form requesting the
previous year’s interest subsidy
payment and a “needs test”. This needs
test must document that the borrower
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needs IA in the next production cycle,
usually a year, in order to achieve a
feasible business plan. The proposed
rule proposed to reduce the submission
requirements for annual claims for IA
payment. In the proposal, IA would
simply be authorized for 5 years for the
borrower from the date of the first IA
agreement. The lender would only be
required to submit an Agency IA
payment form and the average daily
principal balance for the claim period,
with supporting documentation.

Comments were received from 58
respondents supporting this change.
These comments stated that this
streamlined claim process should make
the program much more attractive to all
participants. There were 11 comments
opposed to the change stating that
although the existing submission
requirements may be burdensome, they
were necessary to determine if IA was
actually needed. One respondent stated
that this would remove a “supervision
tool”.

As discussed in the preamble to the
proposed rule, the annual review
requirements have not been a
meaningful control for the program.
Approximately 93 percent of the
borrowers operating under an IA
agreement receive a subsidy payment
each year, regardless of the amount and
scope of documentation that has been
required. Clearly, the significant
administrative burden has not been cost
effective and is not warranted. In
addition, this burden has resulted in an
unbalanced program as it discourages
many lenders from participating at all,
effectively making the program
unavailable to producers in certain parts
of the country. The Agency feels that the
few producers who may receive a
subsidy payment at a time when they
may not need it is far outweighed by the
improved delivery and more equitable
distribution of the program throughout
the country that will result from these
reduced annual review requirements.
The Agency will continue to honor
existing Interest Assistance agreements
that require an annual needs test.

Two respondents suggested that the
producer be required to keep loan
agreements, such as accounting for
collateral and supplying requested
financial information, to receive annual
subsidy payments. The Agency believes
that it is the lender’s responsibility to
enforce its loan agreements. FSA will
make subsidy payments upon the
lender’s request in accordance with the
Interest Assistance Agreement and FSA
regulations. No changes have been made
in relation to these comments.

Fees Charged by Lenders for IA Claims
Submissions

Agency reviews of guaranteed lenders
indicate that some lenders charge fees to
the borrower for the preparation of
documentation and claims for payment
of IA that are submitted to FSA. The
Agency proposed to prohibit these fees.
There were 36 comments opposed to
this change, stating that the Agency
should not be in the business of
regulating fees charged by lenders, and
that banks should be allowed to recover
their preparation costs. Respondents
opposed to the change also stated that
it was contradictory to prohibit a fee
when the Agency will be increasing its
guarantee fee. Twenty-three respondents
supported this change, stating that
borrowers are in financially stressed
circumstances, additional fees are
counter-productive, and lenders did not
charge a fee anyway. The Agency has
carefully considered the comments and
has adopted as final the prohibition on
fees as proposed. Most of the
requirements for IA claims are
eliminated in this rule, greatly reducing
lender administrative costs. Since IA
claims are now very easy to submit
charging fees for IA claims is not
appropriate.

First and Final Claims

Existing regulations require final IA
claims to be submitted concurrently
with the submission of any estimated
loss claims. The Agency proposed that,
upon liquidation of a loan, the lender
complete the Request for Interest
Assistance and submit it to the Agency
concurrently with any estimated or final
loss claims. Approximately 15
comments supported this change;
however, some comments indicated that
it should be more clearly stated. Based
on these comments, the Agency has
clarified this section regarding final IA
claims being submitted with the
estimated loss claim or final loss claim
if an estimated loss claim was not
previously provided, and added that the
IA accrual date cannot exceed the last
date of interest accrual for a loss claim.

Servicing

The proposed rule proposed to clarify
numerous servicing actions concerning
IA including: transfers, assumptions,
writedown, interest reduction due to
court order in bankruptcy
reorganization, and loan restructuring.
There were 15 comments received
supporting these changes.

One respondent objected to allowing
the rescheduling of loans subject to IA,
but not allowing the IA agreement term
to be extended beyond 5 years from the

date of the first IA agreement. This
comment stated that such IA loans are
in need of maximum assistance and
these interest assistance agreements
should be extended to 10 years.
Extending the term due to restructuring
would be difficult to control, as even
performing loans might be restructured
in an effort to assure that every borrower
has IA available for an additional time
period. This would defeat the purpose
of limiting the term to 5 years per
borrower. For consistency purposes, all
borrowers will be treated the same, and
the Agency did not adopt this comment.

Another respondent requested that
entities be allowed to assume a loan
with IA. The Agency agrees and will
allow this to occur if the entity is
eligible and one of the entity members
was liable for the debt when the original
agreement was signed. Since the entity
is eligible for a loan with IA, this is a
reasonable way to accommodate the
situation, and save loan funds.
Otherwise, the entity would have to
make an application for a new loan,
requiring expenditure of more loan
funds and more subsidized funding, all
to achieve the same result, a loan with
IA.

Two respondents suggested that the
Agency was not clear on how it would
handle restructuring of a guaranteed
loan above the authorized IA amount.
One of the respondents thought that the
amount restructured above the IA
portion of the loan would not be
guaranteed. In response, the Agency has
clarified and expanded on § 762.150(k)
to more specifically state that lenders
are able to capitalize interest when
restructuring up to the original loan
amount under the remaining terms and
still have interest assistance available
for the full amount of the original loan.
This clarification mirrors the existing
practice and has no impact on funding
because IA funds have already been set
aside at loan origination. When
restructuring, if terms are increased or
interest is capitalized to the extent that
additional funds are needed, Agency
approval is subject to funding
availability. Interest assistance is not
available on that portion of the loan as
interest assistance is limited to the
original loan amount.

A final technical correction is being
made to remove the requirement for an
IA claim to be submitted through the
effective date of rescheduling. Claims
are required to be submitted annually
on the date identified on the interest
assistance agreement and in the event of
rescheduling; only an annual claim is
needed. The claim submission is
already addressed in this rule and more
details on administrative processing



Federal Register/Vol.

72, No. 67/Monday, April 9, 2007 /Rules and Regulations

17357

will be elaborated on in the Agency
Handbook.

Miscellaneous Changes

The proposed rule proposed to
update, clarify, and remove references
to forms and internal administrative
processes to be completed for IA loans.
There were 5 comments that supported
these changes. The Agency adopts the
proposed rule on these miscellaneous
changes as written. In addition, the
Agency is removing the definitions for
“Interest Assistance Review’” and
“Interest Assistance Anniversary Date”
as unnecessary. It is also revising the
definition of “Average Farm Customer”
to “Average Agricultural Loan
Customer.”

Average Customer Rate

The proposed rule provided in
§762.150(b)(6) that the lender may
charge a fixed or variable interest rate,
but not in excess of what the lender
charges its average farm customer. One
respondent stated that FSA should not
dictate rates and a guaranteed customer
should not be compared with a non-
guaranteed customer because of
increased risk. Another indicated that
they had not used the program;
however, higher risk borrowers should
pay a higher rate like the rest of the
borrowing community. The Agency
does not agree. This limitation has been
in place many years under § 762.124
and the proposed rule did not propose
a change in this area. The guarantee
from FSA compensates the lender for
most of its risk of loss. Lenders
ordinarily charge higher risk customers
a higher interest rate to compensate for
the higher probability of loss associated
with such loans. The guarantee
eliminates most of that risk, so the
lender cannot justify charging a “risk
premium” as a part of the interest rate
on guaranteed loans. The lender, when
it comes to alleviating the higher risk
from a loan to a borrower that they may
not normally extend credit, may charge
that customer a higher rate of interest,
or obtain an FSA guarantee, not both.

Thirty-one respondents objected to
FSA using the term “average farm
customers” to describe the maximum
interest rate that could be charged.
These respondents stated that there is
no single, clear definition of this term.
Respondents also recommended that the
Agency clarify the limitation on the
maximum interest rate that can be
charged under § 762.124(a)(3). They
pointed out that this provision discusses
“average agricultural loan customer”
while the term ““average farm
customers” is defined in § 762.102(a).
FSA and guaranteed lenders historically

have considered these terms
synonymous; however for clarity, the
Agency is amending the definition in
§762.102(a) and reference in
§762.124(a)(2) to “average agricultural
loan customer”, instead of “‘average
farm customers.” The definition also is
being clarified to refer to the
conventional farm borrower who is
required to pledge their crops, livestock,
other chattel, “and/or” real estate
security for the loan. As has always
been the case, depending on the type of
loan, available security and market
conditions, different types of security
may be required from conventional farm
borrowers and not all types of security
listed will be required of all borrowers.
No substantive policy changes are made
at this time.

Exception Authority

The proposed rule failed to provide
exception authority as provided in the
current § 762.150(k). The Agency is
reinserting the exception authority rule.
Based upon past experience and the
need in the final for flexibility in
implementing the new requirements in
this rule, exception authority is needed
to address unusual situations that may
arise. If a case is not adverse to the
Government or contrary to statute, and
is in the Government’s best financial
interest, the Agency may use this
exception authority to waive a
regulatory provision involving interest
assistance.

Executive Order 12866

This rule has been determined by the
Office of Management and Budget to be
not significant for the purposes of
Executive Order 12866, and was
therefore not reviewed by the Office of
Management and Budget.

Regulatory Flexibility Act

The Agency certifies that this rule
will not have significant economic effect
on a substantial number of small
entities, because it does not require any
specific actions on the part of the
borrower or the lenders. The Agency
made this certification in the proposed
rule, and no comments were received in
this area. The Agency, therefore, is not
required to perform a Regulatory
Flexibility Analysis as required by the
Regulatory Flexibility Act, Public Law
96-534, as amended (5 U.S.C. 601).

Environmental Evaluation

The environmental impacts of this
final rule have been considered
consistent with the provisions of the
National Environmental Policy Act of
1969 (NEPA), 42 U.S.C. 4321 et seq., the
regulations of the Council on

Environmental Quality (40 CFR parts
1500-1508), and the FSA regulations for
compliance with NEPA, 7 CFR part
1940 subpart G. FSA concluded that the
rule does not require preparation of an
environmental assessment or
environmental impact statement.

Executive Order 12988

This rule has been reviewed in
accordance with Executive Order 12988,
Civil Justice Reform. In accordance with
that Executive Order: (1) All State and
local laws and regulations that are in
conflict with this rule will be
preempted; (2) no retroactive effect will
be given to this rule; it will not affect
IA agreements entered into prior to the
effective date of the rule to the extent
that it is inconsistent with the terms of
those agreements; and (3) administrative
proceedings in accordance with 7 CFR
part 11 must be exhausted before
requesting judicial review.

Executive Order 12372

For reasons contained in the Notice
related to 7 CFR part 3015, subpart V
(48 FR 29115, June 24, 1983) the
programs and activities within this rule
are excluded from the scope of
Executive Order 12372, which requires
intergovernmental consultation with
state and local officials.

Unfunded Mandates

This rule contains no Federal
mandates, as defined by Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA), Public Law 104—4, for State,
local, and tribal governments or the
private sector. Therefore, this rule is not
subject to the requirements of sections
202 and 205 of UMRA.

Executive Order 13132

The policies contained in this rule do
not have any substantial direct effect on
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government. Nor does this rule
impose substantial direct compliance
costs on state and local governments.
Therefore, consultation with the states
is not required.

Paperwork Reduction Act

The amendments to 7 CFR part 762
contained in this rule require no
revisions to the information collection
requirements that are currently
approved by OMB under control
number 0560-0155. A proposed rule
containing an estimate of the
information collection burden of this
rule was published on June 22, 2005 (70
FR 36055—-36060). No comments
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regarding the burden estimates were
received.

Federal Assistance Programs

These changes affect the following
FSA programs as listed in the Catalog of
Federal Domestic Assistance:
10.406—Farm Operating Loans
10.407—Farm Ownership Loans

List of Subjects in 7 CFR Part 762

Agriculture; Loan programs; Banks,
banking; Credit.

m For the reasons stated in the preamble,
the Farm Service Agency is amending 7
CFR Chapter VII as set forth below:

PART 762—GUARANTEED FARM
LOANS

m 1. The authority citation for part 762
continues to read as follows:

Authority: 5 U.S.C. 301; 7 U.S.C. 1989.

m 2. Amend § 762.102(b) by removing
the definitions of the terms “average
farm customers”’, “interest assistance
anniversary date” and “interest
assistance review” and adding the
following definition in alphabetical

order:

§762.102 Abbreviations and definitions.

* * * * *

(b)* * *
Average agricultural loan customer.
The conventional farm borrower who is

required to pledge crops, livestock,
other chattels and/or real estate security
for the loan. This does not include the
high-risk farmer with limited security
and management ability that is generally
charged a higher interest rate by
conventional agricultural lenders. Also,
this does not include the low-risk farm
customer who obtains financing on a
secured or unsecured basis, who has as
collateral items such as savings
accounts, time deposits, certificates of
deposit, stocks and bonds, and life

insurance to pledge for the loan.
* * * * *

§762.124 [Amended]

m 3. Amend § 762.124(a)(2) to replace
the phrase ““‘average farm customers”
with “average agricultural loan
customer” in the second sentence.

m 4. Amend § 762.145 by revising
paragraph (b)(2)(i) and the first sentence
of paragraph (b)(8) to read as follows:

§762.145 Restructuring guaranteed loans.

* * * * *

(i) A feasible plan as defined in
§762.102(b).

* * * * *

(8) Any holder agrees to any changes
in the original loan terms. * * *

m 5. Revise § 762.150 to read as follows:

§762.150 Interest assistance program.

(a) Requests for interest assistance. In
addition to the loan application items
required by § 762.110, to apply for
interest assistance the lender’s cash flow
budget for the guaranteed loan applicant
must reflect the need for interest
assistance and the ability to cash flow
with the subsidy. Interest assistance is
available only on new guaranteed
Operating Loans (OL).

(b) Eligibility requirements. The
lender must document that the
following conditions have been met for
the loan applicant to be eligible for
interest assistance:

(1) A feasible plan cannot be achieved
without interest assistance, but can be
achieved with interest assistance.

(2) If significant changes in the
borrower’s cash flow budget are
anticipated after the initial 12 months,
then the typical cash flow budget must
demonstrate that the borrower will still
have a feasible plan following the
anticipated changes, with or without
interest assistance.

(3) The typical cash flow budget must
demonstrate that the borrower will have
a feasible plan throughout the term of
the loan.

(4) The borrower, including members
of an entity borrower, does not own any
significant assets that do not contribute
directly to essential family living or
farm operations. The lender must
determine the market value of any such
non-essential assets and prepare a cash
flow budget and interest assistance
calculations based on the assumption
that these assets will be sold and the
market value proceeds used for debt
reduction. If a feasible plan can then be
achieved, the borrower is not eligible for
interest assistance.

(5) A borrower may only receive
interest assistance if their total debts
(including personal debts) prior to the
new loan exceed 50 percent of their
total assets (including personal assets).
An entity’s debt to asset ratio will be
based upon a financial statement that
consolidates business and personal
debts and assets of the entity and its
members. Beginning farmers and
ranchers, as defined in § 762.102, are
excluded from this requirement.

(c) Maximum assistance. The
maximum total guaranteed OL debt on
which a borrower can receive interest
assistance is $400,000, regardless of the
number of guaranteed loans
outstanding. This is a lifetime limit.

(d) Maximum time for which interest
assistance is available. (1) A borrower
may only receive interest assistance for
one 5-year period. The term of the
interest assistance agreement executed
under this section shall not exceed 5
consecutive years from the date of the
initial agreement signed by the loan
applicant, including any entity
members, or the outstanding term of the
loan, whichever is less. This is a
lifetime limit.

(2) Beginning farmers and ranchers, as
defined in § 762.102, however, may be
considered for two 5-year periods. The
applicant must meet the definition of a
beginning farmer or rancher and meet
the other eligibility requirements
outlined in paragraph (b) of this section
at the onset of each 5-year period. A
needs test will be completed in the fifth
year of IA eligibility for beginning
farmers, to determine continued
eligibility for a second 5-year period.

(3) Notwithstanding the limitation of
paragraph (d)(1) of this section, a new
interest assistance agreement may be
approved for eligible borrowers to
provide interest assistance through June
8, 2009, provided the total period does
not exceed 10 years from the effective
date of the original interest assistance
agreement.

(e) Multiple loans. In the case of a
borrower with multiple guaranteed
loans with one lender, interest
assistance can be applied to each loan,
only to one loan or any distribution the
lender selects, as necessary to achieve a
feasible plan, subject to paragraph (c) of
this section.

(f) Terms. The typical term of
scheduled loan repayment will not be
reduced solely for the purpose of
maximizing eligibility for interest
assistance. A loan must be scheduled
over the maximum term typically used
by lenders for similar type loans within
the limits in § 762.124. An OL for the
purpose of providing annual operating
and family living expenses will be
scheduled for repayment when the
income is scheduled to be received from
the sale of the crops, livestock, and/or
livestock products which will serve as
security for the loan. An OL for
purposes other than annual operating
and family living expenses (i.e.
purchase of equipment or livestock, or
refinancing existing debt) will be
scheduled over 7 years from the
effective date of the proposed interest
assistance agreement, or the life of the
security, whichever is less.

(g) Rate of interest. The lender may
charge a fixed or variable interest rate,
but not in excess of what the lender
charges its average agricultural loan
customer.
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(h) Agreement. The lender and
borrower must execute an interest
assistance agreement as prescribed by
the Agency.

(i) Interest assistance claims and
payments. To receive an interest
assistance payment, the lender must
prepare and submit a claim on the
appropriate Agency form. The following
conditions apply:

(1) Interest assistance payments will
be four (4) percent of the average daily
principal loan balance prorated over the
number of days the loan has been
outstanding during the payment period.
For loans with a note rate less than four
(4) percent, interest assistance payments
will be the weighted average interest
rate multiplied by the average daily
principal balance.

(2) The lender may select at the time
of loan closing the date that they wish
to receive an interest assistance
payment. That date will be included in
the interest assistance agreement.

(i) The initial and final claims
submitted under an agreement may be
for a period less than 12 months. All
other claims will be submitted for a 12-
month period, unless there is a lender
substitution during the 12-month period
in accordance with this section.

(ii) In the event of liquidation, the
final interest assistance claim will be
submitted with the estimated loss claim
or the final loss claim if an estimated
loss claim was not submitted. Interest
will not be paid beyond the interest
accrual cutoff dates established in the
loss claims according to § 762.149(d)(2).

(3) A claim should be filed within 60
days of its due date. Claims not filed
within 1 year from the due date will not
be paid, and the amount due the lender
will be permanently forfeited.

(4) All claims will be supported by
detailed calculations of average daily
principal balance during the claim
period.

(5) Requests for continuation of
interest assistance for agreements dated
prior to June 8, 2007 will be supported
by the lender’s analysis of the
applicant’s farming operation and need
for continued interest assistance as set
out in their Interest Assistance
Agreements. The following information
will be submitted to the Agency:

(i) A summary of the operation’s
actual financial performance in the
previous year, including a detailed
income and expense statement.

(ii) A narrative description of the
causes of any major differences between
the previous year’s projections and
actual performance, including a detailed
income and expense statement.

(iii) A current balance sheet.

(iv) A cash-flow budget for the period
being planned. A monthly cash-flow
budget is required for all lines of credit
and operating loans made for annual
operating purposes. All other loans may
include either an annual or monthly
cash-flow budget.

(v) A copy of the interest assistance
needs analysis portion of the
application form which has been
completed based on the planned
period’s cash-flow budget.

(6) Interest Assistance Agreements
dated June 8, 2007 or later do not
require a request for continuation of
interest assistance. The lender will only
be required to submit an Agency IA
payment form and the average daily
principal balance for the claim period,
with supporting documentation.

(7) Lenders may not charge or cause
a borrower with an interest assistance
agreement to be charged a fee for
preparation and submission of the items
required for an annual interest
assistance claim.

(j) Transfer, consolidation, and
writedown. Loans covered by interest
assistance agreements cannot be
consolidated. Such loans can be
transferred only when the transferee
was liable for the debt on the effective
date of the interest assistance
agreement. Loans covered by interest
assistance can be transferred to an entity
if the entity is eligible in accordance
with §762.120 and § 762.150(b) and at
least one entity member was liable for
the debt on the effective date of the
interest assistance agreement. Interest
assistance will be discontinued as of the
date of any writedown on a loan
covered by an interest assistance
agreement.

(k) Rescheduling and deferral. When
a borrower defaults on a loan with
interest assistance or the loan otherwise
requires rescheduling or deferral, the
interest assistance agreement will
remain in effect for that loan at its
existing terms. The lender may
reschedule the loan in accordance with
§762.145. For Interest Assistance
Agreements dated June 8, 2007 or later
increases in the restructured loan
amount above the amount originally
obligated do not require additional
funding; however, interest assistance is
not available on that portion of the loan
as interest assistance is limited to the
original loan amount.

(% Bankruptcy. In cases where the
interest on a loan covered by an interest
assistance agreement is reduced by
court order in a reorganization plan
under the bankruptcy code, interest
assistance will be terminated effective
on the date of the court order.
Guaranteed loans which have had their

interest reduced by bankruptcy court
order are not eligible for interest
assistance.

(m) Termination of interest assistance
payments. Interest assistance payments
will cease upon termination of the loan
guarantee, upon reaching the expiration
date contained in the agreement, or
upon cancellation by the Agency under
the terms of the interest assistance
agreement. In addition, for loan
guarantees sold into the secondary
market, Agency purchase of the
guaranteed portion of a loan will
terminate the interest assistance.

(n) Excessive interest assistance.
Upon written notice to the lender,
borrower, and any holder, the Agency
may amend or cancel the interest
assistance agreement and collect from
the lender any amount of interest
assistance granted which resulted from
incomplete or inaccurate information,
an error in computation, or any other
reason which resulted in payment that
the lender was not entitled to receive.

(o) Condition for Cancellation. The
Interest Assistance Agreement is
incontestable except for fraud or
misrepresentation, of which the lender
or borrower have actual knowledge at
the time the interest assistance
agreement is executed, or which the
lender or borrower participates in or
condones.

(p) Substitution. If there is a
substitution of lender, the original
lender will prepare and submit to the
Agency a claim for its final interest
assistance payment calculated through
the effective date of the substitution.
This final claim will be submitted for
processing at the time of the
substitution.

(1) Interest assistance will continue
automatically with the new lender.

(2) The new lender must follow
paragraph (i) of this section to receive
their initial and subsequent interest
assistance payments.

(q) Exception Authority. The Deputy
Administrator for Farm Loan Programs
has the authority to grant an exception
to any requirement involving interest
assistance if it is in the best interest of
the Government and is not inconsistent
with other applicable law.

Signed in Washington, DC, on March 15,
2007.

Teresa C. Lasseter,

Administrator, Farm Service Agency.

[FR Doc. 07-1748 Filed 4—-4-07; 3:38 pm]
BILLING CODE 3410-05-P
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 959

[Docket No. AMS—FV-07-0043; FV07-959—
2IFR]

Onions Grown in South Texas;
Exemption of Onions for Export

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This rule exempts onions
being shipped to export markets from
regulations prescribed under the South
Texas onion marketing order. The
marketing order regulates the handling
of onions grown in South Texas, and is
administered locally by the South Texas
Onion Committee (Committee). This
rule provides a special purpose
shipment exemption for onions being
shipped to export markets. Under this
change, onion shipments for export will
be exempt from the grade, size, quality,
and inspection requirements of the
marketing order. This rule will provide
handlers additional flexibility in
marketing onions of different grades and
quality in various markets outside of the
U.S. This change is expected to help the
South Texas onion industry develop
additional markets for its onions, while
increasing returns to producers and
providing an increased supply of onions
to help satisfy a rapidly developing
export market.

DATES: Effective April 10, 2007.
Comments received by June 8, 2007 will
be considered prior to issuance of a final
rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237; Fax:
(202) 720-8938; or Internet: http://
www.regulations.gov. All comments
should reference the docket number and
the date and page number of this issue
of the Federal Register and will be
made available for public inspection in
the Office of the Docket Clerk during
regular business hours or can be viewed
at: http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Belinda G. Garza, Regional Manager,
Texas Marketing Field Office, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA;
Telephone: (956) 682—2833, Fax: (956)

682—-5942, or E-mail:
Belinda.Garza@usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; Telephone (202) 720-
2491; Fax: (202) 720-8938; or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 143 and Order No. 959, both as
amended (7 CFR part 959), regulating
the handling of onions grown in South
Texas, hereinafter referred to as the
“order.” The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This action, unanimously
recommended by the Committee at its
March 16, 2007, meeting, exempts onion
export shipments from the grade, size,
quality and inspection requirements
prescribed under the South Texas onion
marketing order. To effectuate the
exemption, paragraphs (e)(1) and (f) of
§959.322 are modified by adding the
term “‘export” to the list of authorized
special purpose shipment categories.

Section 959.52 of the order authorizes
the issuance, amendment, modification,
suspension, or termination of
regulations for grade, size, quality,
maturity, pack, and container for any
variety of onions grown in the
production area. Section 959.53
provides that regulations in effect
pursuant to §§959.42, 959.52, or 959.60
may be modified, suspended or
terminated to facilitate the handling of
onions for specified special purpose
shipments, including export. Section
959.60 provides that whenever onions
are regulated pursuant to § 959.52, such
onions must be inspected by the
Federal-State Inspection Service, and
certified as meeting the applicable
requirements of such regulations.

Section 959.322 contains the order’s
handling regulations and includes
provisions for grade, size, and
inspection requirements, as well as a
minimum quantity exemption, certain
special purpose shipment exemptions,
and experimental shipments. The
handling regulations also provide
safeguards to ensure that onions being
shipped for special purposes are
handled in accordance with order
provisions.

The Committee meets prior to and
during each season to consider
recommendations for modification,
suspension, or termination of the
regulatory requirements for South Texas
onions which have been issued on a
continuing basis. Committee meetings
are open to the public and interested
persons may express their views at these
meetings. The USDA reviews
Committee recommendations and
information submitted by the
Committee and other available
information, and determines whether
modification, suspension, or
termination of the regulatory
requirements would tend to effectuate
the declared policy of the Act.

Based on discussion at the March 16,
2007, meeting, the Committee has
conveyed to USDA that there currently
exists an extremely short supply of
onions in Mexico and other countries.
This shortage has fueled a greater
demand for all grades of onions. The
Committee indicated that there is a great
deal of interest in various foreign
markets for onions of varying grade,
size, and quality. Texas producers and
handlers are characterized by the
Committee as being eager to supply this
demand and are thus fully in support of
relaxing the handling regulations in an
effort to provide onions for the
developing export markets.

The Committee also reports that the
onion supply situation in Texas is
hampered by a very short onion crop—
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approximately 12,500 acres this year
compared with approximately 18,000
acres in past seasons—and recent cold
weather that has caused some quality
issues in certain areas of the South
Texas onion production area.

By exempting onions for export from
the handling regulations, this rule will
provide handlers additional flexibility
in marketing onions of different grades
and quality in various markets outside
of the U.S. This change is expected to
help the South Texas onion industry
develop additional markets for its
onions, while increasing returns to
producers and providing an increased
supply of onions to help satisfy a
rapidly developing export market.

Currently, all handlers making onion
shipments for relief, charity, processing,
or experimental purposes are required
to apply for and obtain a Certificate of
Privilege from the Committee to make
such shipments. Once handlers are
approved for such shipments, a Report
of Special Purpose Onion Shipment
form must be submitted to the
Committee for each such onion
shipment in order to ensure that the
shipments are in accordance with
Committee requirements. This action
will allow all shipments to export
markets to also be exempt from grade,
size, quality, and inspection
requirements and will be tracked
through the use of the Report of Special
Purpose Onion Shipment form.

Initial Regulatory Flexibility Analysis

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA),
the Agricultural Marketing Service
(AMS) has considered the economic
impact of this action on small entities.
Accordingly, AMS has prepared this
initial regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions so that
small businesses will not be unduly or
disproportionately burdened. Marketing
orders issued pursuant to the Act, and
the rules issued thereunder, are unique
in that they are brought about through
group action of essentially small entities
acting on their own behalf. Thus, both
statutes have small entity orientation
and compatibility. Small agricultural
producers are defined by the Small
Business Administration (SBA) (13 CFR
121.201) as those having annual receipts
of less than $750,000. Small agricultural
service firms are defined as those with
annual receipts of less than $6,500,000.

There are approximately 114
producers of onions in the production
area and approximately 38 handlers
subject to regulation under the order.
Most of the handlers are vertically

integrated corporations involved in
producing, shipping, and marketing
onions. For the 2005—-06 marketing year,
the industry’s 38 handlers shipped
onions produced on 17,694 acres with
the average and median volume handled
being 182,148 and 174,437 fifty-pound
equivalents, respectively. In terms of
production value, total revenues for the
38 handlers were estimated to be $44.2
million, with average and median
revenues being $1.6 million and $1.12
million, respectively.

The South Texas onion industry is
characterized by producers and
handlers whose farming operations
generally involve more than one
commodity, and whose income from
farming operations is not exclusively
dependent on the production of onions.
Alternative crops provide an
opportunity to utilize many of the same
facilities and equipment not in use
when the onion production season is
complete. For this reason, typical onion
producers and handlers either produce
multiple crops or alternate crops within
a single year.

Based on the SBA’s definition of
small entities, the Committee estimates
that all of the 38 handlers regulated by
the order would be considered small
entities if only their onion revenues are
considered. However, revenues from
other farming enterprises could result in
a number of these handlers being above
the $6,500,000 annual receipt threshold.
All of the 114 producers may be
classified as small entities based on the
SBA definition if only their revenue
from onions is considered.

This rule exempts onion export
shipments from the grade, size, quality
and inspection requirements prescribed
under the South Texas onion marketing
order. To realize the exemption,
paragraphs (e) and (f) of § 959.322 are
modified by adding the term “export” to
the list of authorized special purpose
shipment categories.

Section 959.52 of the order authorizes
the issuance of regulations for grade,
size, quality, maturity, pack, and
container for any variety of onions
grown in the production area. Section
959.53 provides for the exemption from
the handling regulations certain kinds of
onion shipments, including export.

The Committee anticipates that this
rule will not negatively impact small
businesses. This rule exempts onions
being shipped to export markets from
the order’s handling regulations, and
thus should provide enhanced
marketing opportunities for all handlers,
increased income for South Texas onion
producers, and increased purchasing
flexibility for foreign consumers.

The Committee considered
alternatives to this recommendation.
One consideration would have relaxed
the minimum quality requirement of all
onion shipments, both domestic and
export, from U.S. No. 1 to U.S. No. 2.
Although this option may have taken
care of the export market demands, it
was rejected early in the discussion due
to the problems associated with trying
to market onions that grade less than
U.S. No. 1 to U.S. consumers. Also
briefly considered was the option of
suspending the entire handling
regulation, either on a temporary basis
or indefinitely. The Committee also
rejected this option as being too extreme
for the current situation.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the information collection
requirements that are contained in this
rule are currently approved by the
Office of Management and Budget
(OMB), under OMB No. 0581-0178,
Vegetable and Specialty Crops. This rule
will impose minimal additional
reporting or recordkeeping
requirements, deemed to be
insignificant, on both small and large
onion handlers that export onions.

As with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies. In addition, USDA has
not identified any relevant Federal rules
that duplicate, overlap or conflict with
this rule.

The AMS is committed to complying
with the E-Government Act, to promote
the use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

The Committee’s meeting was widely
publicized throughout the South Texas
onion industry and all interested
persons were invited to attend the
meeting and participate in Committee
deliberations. Like all Committee
meetings, the March 16, 2007, meeting
was a public meeting and all entities,
both large and small, were able to
express their views on this issue.
Furthermore, interested persons are
invited to submit information on the
regulatory and informational impacts of
this action on small businesses.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
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address in the FOR FURTHER INFORMATION
CONTACT section.

This rule invites comments on the
exemption of onions for export from the
handling regulations prescribed under
the Texas onion marketing order. Any
comments received will be considered
prior to finalization of this rule.

After consideration of all relevant
material presented, including the
Committee’s recommendation, and
other information, it is found that this
interim final rule, as hereinafter set
forth, will tend to effectuate the
declared policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect and that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) This rule relaxes the order’s
regulatory requirements by exempting
South Texas onions shipped to the
export market from the order’s handling
regulations; (2) onion handlers are
aware of this recommendation and need
no additional time to comply with the
relaxed requirements; (3) the shipping
season for South Texas onions started
around March 1, thus this rule should
be effective as soon as possible to ensure
that all handlers can take advantage of
the relaxation for as much of the season
as possible; and (4) this rule provides a
60-day comment period, and any
comments received will be considered
prior to finalization of this rule.

List of Subjects in 7 CFR Part 959

Onions, Marketing agreements,
Reporting and recordkeeping
requirements.

m For the reasons set forth in the
preamble, 7 CFR part 959 is amended as
follows:

PART 959—ONIONS GROWN IN
SOUTH TEXAS

m 1. The authority citation for 7 CFR
part 959 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Section 959.322 is amended by
revising paragraph (e)(1) and the
introductory sentence of paragraph (f) to

read as follows:
* * * * *

(e) Special purpose shipments. (1)
The minimum grade, size, quality, and
inspection requirements set forth in
paragraphs (a) through (c) of this section
shall not be applicable to shipments of
onions for charity, relief, export, and

processing if handled in accordance
with paragraph (f) of this section.
* * * * *

(f) Safeguards. Each handler making
shipments of onions for charity, relief,
export, processing, or experimental

purposes shall:
* * * * *

Dated: April 4, 2007.
Lloyd C. Day,

Administrator, Agricultural Marketing
Service.

[FR Doc. 07-1749 Filed 4-4-07; 4:27 pm]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 989

[Docket No. AMS—FV-07-0027; FV07-989—
1IFR]

Raisins Produced From Grapes Grown
in California; Final Free and Reserve
Percentages for 2006—-07 Crop Natural
(sun-dried) Seedless Raisins

AGENCY: Agricultural Marketing Service,

USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This rule establishes final
volume regulation percentages for 2006—
07 crop Natural (sun-dried) Seedless
(NS) raisins covered under the Federal
marketing order for California raisins
(order). The order regulates the handling
of raisins produced from grapes grown
in California and is locally administered
by the Raisin Administrative Committee
(Committee). The volume regulation
percentages are 90 percent free and 10
percent reserve. The percentages are
intended to help stabilize raisin
supplies and prices, and strengthen
market conditions.

DATES: Effective April 10, 2007. The
volume regulation percentages apply to
acquisitions of NS raisins from the
2006-07 crop until the reserve raisins
from that crop are disposed of under the
marketing order. Comments received by
June 8, 2007, will be considered prior to
issuance of a final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237; Fax:
(202) 720-8938; or Internet: http://
www.regulations.gov. All comments
should reference the docket number and

the date and page number of this issue
of the Federal Register and will be
made available for public inspection in
the Office of the Docket Clerk during
regular business hours, or can be viewed
at: http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: Rose
M. Aguayo, Marketing Specialist, or
Kurt J. Kimmel, Regional Manager,
California Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA; Telephone: (559) 487—
5901; Fax: (559) 487—5906; or E-mail:
Rose.Aguayo@usda.gov or
Kurt.Kimmel@usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491; Fax: (202) 720-8938; or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 989, both as amended (7
CFR part 989), regulating the handling
of raisins produced from grapes grown
in California, hereinafter referred to as
the “order.” The order is effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601—
674), hereinafter referred to as the
“Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the order provisions now
in effect, final free and reserve
percentages may be established for
raisins acquired by handlers during the
crop year. This rule establishes final free
and reserve percentages for NS raisins
for the 2006—07 crop year, which began
August 1, 2006, and ends July 31, 2007.
This rule will not preempt any State or
local laws, regulations, or policies,
unless they present an irreconcilable
conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing USDA
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would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA'’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

This rule establishes final volume
regulation percentages for 2006—07 crop
NS raisins covered under the order. The
volume regulation percentages are 90
percent free and 10 percent reserve. Free
tonnage raisins may be sold by handlers
to any market. Reserve raisins must be
held in a pool for the account of the
Committee and are disposed of through
various programs authorized under the
order. For example, reserve raisins may
be sold by the Committee to handlers for
free use or to replace part of the free
tonnage raisins they exported; used in
diversion programs; carried over as a
hedge against a short crop; or disposed
of in other outlets not competitive with
those for free tonnage raisins, such as
government purchase, distilleries, or
animal feed.

The volume regulation percentages
are intended to help stabilize raisin
supplies and prices, and strengthen
market conditions. The Committee
unanimously recommended final
percentages for NS raisins on November
21, 2006, and on January 23, 2007.

Computation of Trade Demands

Section 989.54 of the order prescribes
procedures and time frames to be
followed in establishing volume
regulation. This includes methodology
used to calculate percentages. Pursuant
to §989.54(a) of the order, the
Committee met on August 15, 2006, to
review shipment and inventory data,
and other matters relating to the
supplies of raisins of all varietal types.
The Committee computed a trade
demand for each varietal type for which
a free tonnage percentage might be
recommended. Trade demand is
computed using a formula specified in
the order and, for each varietal type, is
equal to 90 percent of the prior year’s
shipments of free tonnage and reserve
tonnage raisins sold for free use into all
market outlets, adjusted by subtracting
the carryin on August 1 of the current
crop year, and adding the desirable
carryout at the end of that crop year. As
specified in § 989.154(a), the desirable
carryout for NS raisins shall equal the
total shipments of free tonnage during
August and September for each of the
past 5 crop years, converted to a natural
condition basis, dropping the high and
low figures, and dividing the remaining
sum by three, or 60,000 natural

condition tons, whichever is higher. For
all other varietal types, the desirable
carryout shall equal the total shipments
of free tonnage during August,
September and one-half of October for
each of the past 5 crop years, converted
to a natural condition basis, dropping
the high and low figures, and dividing
the remaining sum by three. In
accordance with these provisions, the
Committee computed and announced
the 2006—07 trade demand for NS
raisins at 219,870 tons as shown below.

COMPUTED TRADE DEMANDS
[Natural condition tons]

NS raisins

Prior year's shipments .............. 301,460
Multiplied by 90 percent ... 0.90
Equals adjusted base ....... 271,314
Minus carryin inventory ............ 111,444
Plus desirable carryout ............. 60,000
Equals computed NS trade De-

Mand ..., 219,870

Computation of Preliminary Volume
Regulation Percentages

Section 989.54(b) of the order requires
that the Committee announce, on or
before October 5, preliminary crop
estimates and determine whether
volume regulation is warranted for the
varietal types for which it computed a
trade demand. That section allows the
Committee to extend the October 5 date
up to 5 business days if warranted by a
late crop.

The Committee met on September 6,
2006, and announced preliminary
percentages for Zante Currant (ZC)
raisins. They met again on October 4,
2006, and announced preliminary
percentages and a preliminary crop
estimate for NS raisins of 259,557 tons,
which is about 21 percent lower than
the 10-year average of 327,410 tons. NS
raisins are the major varietal type of
California raisin. Adding the carryin
inventory of 111,444 tons to the
259,557-ton crop estimate resulted in a
total available supply of 371,001 tons,
which was significantly higher (169
percent) than the 219,870-ton trade
demand. Thus, the Committee
determined that volume regulation for
NS raisins was warranted. The
Committee announced preliminary free
and reserve percentages for NS raisins,
which released 85 percent of the
computed trade demand since a
minimum field price (price paid by
handlers to producers for their free
tonnage raisins) had been established.
The preliminary percentages were 72
percent free and 28 percent reserve.

In addition, preliminary percentages
were also announced for Dipped

Seedless, Golden Seedless, and Other
Seedless raisins. It was ultimately
determined at Committee meetings held
on November 21, 2006, and January 23,
2007, that volume regulation was only
warranted for NS raisins. As in past
seasons, the Committee submitted its
marketing policy to USDA for review.

Computation of Final Volume
Regulation Percentages

Pursuant to § 989.54(c), at its
November 21, 2006, meeting, the
Committee announced interim
percentages for NS raisins to release
slightly less than the full trade demand.
Based on a revised NS crop estimate of
244,300 tons (down from the October
estimate of 259,557 tons), interim
percentages for NS raisins were
announced at 89.75 percent free and
10.25 percent reserve.

Pursuant to § 989.54(d), the
Committee also recommended final
percentages at its November 21, 2006,
meeting to release the full trade
demands for NS raisins. Final
percentages were recommended at 90
percent free and 10 percent reserve. The
Committee’s calculations and
determinations to arrive at final
percentages for NS raisins are shown in
the table below:

FINAL VOLUME REGULATION
PERCENTAGES
[Natural condition tons]

NS raisins
Trade demand ............cccoeeeneee. 219,870
Divided by crop estimate 244,300
Equals the free percentage ...... 90.00
100 minus free percentage
equals the reserve percent-
=0 [ 10.00

By the week ending February 3, 2007,
data showed that deliveries of NS
raisins exceeded the Committee’s crop
estimate of 244,300 tons. By that date
deliveries totaled 262,477 tons. Thus,
deliveries are likely to be at least 18,000
tons higher than estimated by the
Committee during the fall. Based on
this, the Committee’s recommendation
will provide handlers 6.2 percent more
raisins than would be provided if a
262,477 ton estimate had been used, but
the additional tonnage is not expected
to result in disorderly marketing
conditions.

In addition, USDA’s “Guidelines for
Fruit, Vegetable, and Specialty Crop
Marketing Orders” (Guidelines) specify
that 110 percent of recent years’ sales
should be made available to primary
markets each season for marketing
orders utilizing reserve pool authority.
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This goal will be met for NS raisins by
the establishment of final percentages,
which release 100 percent of the trade
demand and the offer of additional
reserve raisins for sale to handlers under
the “10 plus 10 offers.” As specified in
§989.54(g), the 10 plus 10 offers are two
offers of reserve pool raisins which are
made available to handlers during each
season. For each such offer, a quantity
of reserve raisins equal to 10 percent of
the prior year’s shipments is made
available for free use. Handlers may sell
their 10 plus 10 raisins to any market.

For NS raisins, the first 10 plus 10
offer was made in February 2007. A
total of 30,146 tons was made available
to raisin handlers. The second 10 plus
10 offer of 20,923 tons (the balance
remaining in the reserve pool) will be
made available to handlers by July 31,
2007. Adding the total figure of 51,648
tons of 10 plus 10 raisins to the 219,870
ton trade demand figure, plus the
111,444 tons of 2005-06 carryin NS
inventory, equates to 382,962 tons of
natural condition raisins, or 360,819
tons of packed raisins, that are available
to handlers for free use or primary
markets. This is about 127 percent of the
quantity of NS raisins shipped during
the 2005-06 crop year (301,460 natural
condition tons or 284,030 packed tons).

In addition to the 10 plus 10 offers,
§989.67(j) of the order provides
authority for sales of reserve raisins to
handlers under certain conditions such
as a national emergency, crop failure,
change in economic or marketing
conditions, or if free tonnage shipments
in the current crop year exceed
shipments during a comparable period
of the prior crop year. Such reserve
raisins may be sold by handlers to any
market. When implemented, the
additional offers of reserve raisins make
even more raisins available to primary
markets, which is consistent with
USDA’s Guidelines.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
initial regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own

behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 20 handlers
of California raisins who are subject to
regulation under the order and
approximately 4,500 raisin producers in
the regulated area. Small agricultural
firms are defined by the Small Business
Administration (SBA) (13 CFR 121.201)
as those having annual receipts of less
than $6,500,000, and small agricultural
producers are defined as those having
annual receipts of less than $750,000.
Eleven of the 20 handlers subject to
regulation have annual sales estimated
to be at least $6,500,000, and the
remaining 9 handlers have sales less
than $6,500,000. No more than 9
handlers and a majority of producers of
California raisins may be classified as
small entities.

Since 1949, the California raisin
industry has operated under a Federal
marketing order. The order contains
authority to, among other things, limit
the portion of a given year’s crop that
can be marketed freely in any outlet by
raisin handlers. This volume control
mechanism is used to stabilize supplies
and prices and strengthen market
conditions. If the primary market (the
normal domestic market) is over-
supplied with raisins, grower prices
decline substantially.

Pursuant to § 989.54(d) of the order,
this rule establishes final volume
regulation percentages for 200607 crop
NS raisins. The volume regulation
percentages are 90 percent free and 10
percent reserve. Free tonnage raisins
may be sold by handlers to any market.
Reserve raisins must be held in a pool
for the account of the Committee and
are disposed of through certain
programs authorized under the order.

Volume regulation is warranted this
season because the revised crop
estimate of 244,300 tons combined with
the carryin inventory of 111,444 tons
results in a total available supply of
355,744 tons, which is about 162
percent higher than the 219,870 ton
trade demand.

Handlers provide their best estimate
on the amount of tonnage growers will
deliver each crop year. By the week
ending February 3, 2007, data showed
that deliveries of NS raisins exceeded
the Committee’s crop estimate of
244,300 tons by 18,177 tons. The higher
deliveries further warrant volume
regulation, as the total available supply
is currently expected to be 373,921 tons,
which is about 170 percent higher than
the 219,870 ton trade demand.

The volume regulation procedures
have helped the industry address its
marketing problems by keeping supplies
in balance with domestic and export

market needs, and strengthening market
conditions. The volume regulation
procedures fully supply the domestic
and export markets, provide for market
expansion, and help reduce the burden
of oversupplies in the domestic market.

Raisin grapes are a perennial crop, so
production in any year is dependent
upon plantings made in earlier years.
The sun-drying method of producing
raisins involves considerable risk
because of variable weather patterns.

Even though the product and the
industry are viewed as mature, the
industry has experienced considerable
change over the last several decades.
Before the 1975—76 crop year, more than
50 percent of the raisins were packed
and sold directly to consumers. Now,
about 64 percent of raisins are sold in
bulk. This means that raisins are now
sold to consumers mostly as an
ingredient in another product such as
cereal and baked goods. In addition, for
a few years in the early 1970’s, over 50
percent of the raisin grapes were sold to
the wine market for crushing. Since
then, the percent of raisin-variety grapes
sold to the wine industry has decreased.

California’s grapes are classified into
three groups—table grapes, wine grapes,
and raisin-variety grapes. Raisin-variety
grapes are the most versatile of the three
types. They can be marketed as fresh
grapes, crushed for juice in the
production of wine or juice concentrate,
or dried into raisins. Annual
fluctuations in the fresh grape, wine,
and concentrate markets, as well as
weather-related factors, cause
fluctuations in raisin supply. This type
of situation introduces a certain amount
of variability into the raisin market.
Although the size of the crop for raisin-
variety grapes may be known, the
amount dried for raisins depends on the
demand for crushing. This makes the
marketing of raisins a more difficult
task. These supply fluctuations can
result in producer price instability and
disorderly market conditions.

Volume regulation is helpful to the
raisin industry because it lessens the
impact of such fluctuations and
contributes to orderly marketing. For
example, producer prices for NS raisins
remained fairly steady between the
1993-94 through the 1997-98 seasons,
although production varied. As shown
in the table below, during those years,
production varied from a low of 272,063
tons in 1996—97 to a high of 387,007
tons in 1993-94.

According to Committee data, the
total producer return per ton during
those years, which includes proceeds
from both free tonnage plus reserve pool
raisins, has varied from a low of $904.60
in 1993-94 to a high of $1,049.20 in
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1996-97. Total producer prices for the
1998-99 and 1999-2000 seasons
increased significantly due to back-to-
back short crops during those years.

Record large crops followed and
producer prices dropped dramatically
for the 2000-01 through 2003-04 crop
years, as inventories grew while

NATURAL SEEDLESS PRODUCER PRICES

demand stagnated. However, the
producer prices were higher for the
2004-05 and the 200506 crop years, as
noted below:

Deliveries -
Crop year (natural condition Pro?ucer prices
tons) per ton)
319,126 1$998.25
265,262 21210.00
296,864 1567.00
388,010 1491.20
377,328 650.94
432,616 603.36
299,910 1,211.25
240,469 21,290.00
382,448 946.52
272,063 1,049.20
325,911 1,007.19
0040 e et e e e e e e e et e e e e e e aaE e e et et e e e aae et e e e e e e aannenete e e e e e ntnneeeeeeaas 378,427 928.27
LS PP PRSP 387,007 904.60

1 Return-to-date, reserve pool still open.
2No volume regulation.

There are essentially two broad
markets for raisins—domestic and
export. Domestic shipments have been
generally increasing in recent years.
Although domestic shipments decreased
from a high of 204,805 packed tons
during the 1990-91 crop year to a low
of 156,325 packed tons in 1999-2000,
they increased from 174,117 packed
tons during the 2000-01 crop year to
186,358 tons during the 2005-06 crop
year. Export shipments ranged from a
high of 107,931 packed tons in 1991-92
to a low of 91,599 packed tons in the
1999-2000 crop year. Since that time,
export shipments increased to 106,755
tons of raisins during the 2004-05 crop
year, but fell to 97,672 tons in 2005-06.

The per capita consumption of raisins
has declined from 2.07 pounds in 1988
to 1.44 pounds in 2005. This decrease
is consistent with the decrease in the
per capita consumption of dried fruits
in general, which is due to the
increasing availability of most types of
fresh fruit throughout the year.

While the overall demand for raisins
has increased in two out of the last three
years (as reflected in increased
commercial shipments), production has
been decreasing. Deliveries of NS dried
raisins from producers to handlers
reached an all-time high of 432,616 tons
in the 2000-01 crop year. This large
crop was preceded by two short crop
years; deliveries were 240,469 tons in
1998-99 and 299,910 tons in 1999-
2000. Deliveries for the 2000-01 crop
year soared to a record level because of
increased bearing acreage and yields.
Deliveries for the 2001-02 crop year
were at 377,328 tons, 388,010 tons for

the 2002-03 crop year, 296,864 for the
2003-04 crop year, and 265,262 tons for
the 200405 crop year. After three crop
years of high production and a large
2001-02 carryin inventory, the industry
diverted raisin production to other uses
or removed bearing vines. Diversions/
removals totaled 41,000 acres in 2001;
27,000 acres in 2002; and 15,000 acres
of vines in 2003. These actions resulted
in declining deliveries of 296,864 tons
for the 2003-04 crop year and 265,262
tons for the 2004—05 crop year.
Although deliveries increased in 2005—
06 to 319,126 tons, this may have been
because fewer growers opted to contract
with wineries, as raisin variety grapes
crushed in 2005-06 decreased by
161,000 green tons, the equivalent of
over 40,000 tons of raisins.

The order permits the industry to
exercise supply control provisions,
which allow for the establishment of
free and reserve percentages, and
establishment of a reserve pool. One of
the primary purposes of establishing
free and reserve percentages is to
equilibrate supply and demand. If raisin
markets are over-supplied with product,
producer prices will decline.

Raisins are generally marketed at
relatively lower price levels in the more
elastic export market than in the more
inelastic domestic market. This results
in a larger volume of raisins being
marketed and enhances producer
returns. In addition, this system allows
the U.S. raisin industry to be more
competitive in export markets.

The reserve percentage limits what
handlers can market as free tonnage.
Data available as of February 7, 2007,

showed that deliveries of NS raisins
were at 262,477 tons. The 10 percent
reserve would limit the total free
tonnage to 236,229 natural condition
tons (.90 x the 262,477 ton crop).
Adding the 236,229 ton figure with the
carryin of 111,444 tons, plus the 51,648
tons of reserve raisins that are available
for purchase and release to handlers
during the 2006—-07 crop year under the
10 plus 10 offers, would make the total
free supply equal to 399,321 natural
condition tons.

To assess the impact that volume
control has on the prices producers
receive for their product, a price
dependent econometric model was
estimated. This model is used to
estimate producer prices both with and
without the use of volume control. The
volume control used by the raisin
industry would result in decreased
shipments to primary markets. Without
volume control the primary market
(domestic) could be over-supplied
resulting in lower producer prices and
the build-up of unwanted inventories.

With volume controls, producer
prices are estimated to be approximately
$65 per ton higher than without volume
controls. This price increase is
beneficial to all producers regardless of
size and enhances producers’ total
revenues in comparison to no volume
control. Establishing a reserve allows
the industry to help stabilize supplies in
both domestic and export markets,
while improving returns to producers.

Free and reserve percentages are
established by varietal type, and usually
in years when the supply exceeds the
trade demand by a large enough margin



17366

Federal Register/Vol.

72, No. 67/Monday, April 9, 2007 /Rules and Regulations

that the Committee believes volume
regulation is necessary to maintain
market stability. Accordingly, in
assessing whether to apply volume
regulation or, as an alternative, not to
apply such regulation, it was
determined that volume regulation is
warranted this season for only one of
the nine raisin varietal types defined
under the order.

The free and reserve percentages
established by this rule release the full
trade demand and apply uniformly to
all handlers in the industry, regardless
of size. For NS raisins, with the
exception of the 1998-99 and 2004-05
crop years, small and large raisin
producers and handlers have been
operating under volume regulation
percentages every year since 1983—84.
There are no known additional costs
incurred by small handlers that are not
incurred by large handlers. While the
level of benefits of this rulemaking are
difficult to quantify, the stabilizing
effects of the volume regulations impact
small and large handlers positively by
helping them maintain and expand
markets even though raisin supplies
fluctuate widely from season to season.
Likewise, price stability positively
impacts small and large producers by
allowing them to better anticipate the
revenues their raisins will generate.

There are some reporting,
recordkeeping and other compliance
requirements under the order. The
reporting and recordkeeping burdens
are necessary for compliance purposes
and for developing statistical data for
maintenance of the program. The
requirements are the same as those
applied in past seasons. Thus, this
action imposes no additional reporting
or recordkeeping requirements on either
small or large raisin handlers. The forms
require information which is readily
available from handler records and
which can be provided without data
processing equipment or trained
statistical staff. The information
collection and recordkeeping
requirements have been previously
approved by the Office of Management
and Budget (OMB) under OMB Control
No. 0581-0178. As with all Federal
marketing order programs, reports and
forms are periodically reviewed to
reduce information requirements and

duplication by industry and public
sector agencies.

The AMS is committed to complying
with the E-Government Act, to promote
the use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

In addition, USDA has not identified
any relevant Federal rules that
duplicate, overlap, or conflict with this
rule.

Further, the Committee’s meetings
were widely publicized throughout the
raisin industry and all interested
persons were invited to attend the
meetings and participate in the
Committee’s deliberations. Like all
Committee meetings, the August 15,
2006, September 6, 2006, October 4,
2006, November 21, 2006, and January
23, 2007, meetings were public meetings
and all entities, both large and small,
were able to express their views on this
issue.

Also, the Committee has a number of
appointed subcommittees to review
certain issues and make
recommendations to the Committee.
The Committee’s Reserve Sales and
Marketing Subcommittee met on August
15, 2006, September 6, 2006, October 4,
2006, November 21, 2006, and January
23, 2007, and discussed these issues in
detail. Those meetings were also public
meetings and both large and small
entities were able to participate and
express their views. Finally, interested
persons are invited to submit
information on the regulatory and
informational impacts of this action on
small businesses.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

This rule invites comments on the
establishment of final volume regulation
percentages for 2006—07 crop NS raisins
covered under the order. Any comments
received will be considered prior to
finalization of this rule.

After consideration of all relevant
material presented, including the
information and recommendation

submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect, and that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) The relevant provisions of
this part require that the percentages
designated herein for the 2006—07 crop
year apply to all NS raisins acquired
from the beginning of that crop year; (2)
handlers are currently marketing their
2006-07 crop NS raisins and this action
should be taken promptly to achieve the
intended purpose of making the full
trade demand available to handlers; (3)
handlers are aware of this action, which
was unanimously recommended at a
public meeting, and need no additional
time to comply with these percentages;
and (4) this interim final rule provides
a 60-day comment period, and all
comments timely received will be
considered prior to finalization of this
rule.

List of Subjects in 7 CFR Part 989

Grapes, Marketing agreements,
Raisins, Reporting and recordkeeping
requirements.

m For the reasons set forth in the
preamble, 7 CFR part 989 is amended as
follows:

PART 989—RAISINS PRODUCED
FROM GRAPES GROWN IN
CALIFORNIA

m 1. The authority citation for 7 CFR
part 989 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Section 989.257 is revised to read
as follows:

§989.257 Final free and reserve
percentages.

(a) The final percentages for the
respective varietal type(s) of raisins
acquired by handlers during the crop
year beginning August 1, which shall be
free tonnage and reserve tonnage,
respectively, are designated as follows:

. Free Reserve
Crop year Varietal type percentage percentage
2003-2004 ....cooviiiiieteee s Natural (sun-dried) Seedless 70 30
2005-2006 .....cceeiriiiiieie e Natural (sun-dried) Seedless 82.50 17.50
2006—2007 ....cocviiiiieiiee Natural (sun-dried) Seedless 90 10
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(b) The volume regulation percentages
apply to acquisitions of the varietal type
of raisins for the applicable crop year
until the reserve raisins for that crop are
disposed of under the marketing order.

Dated: April 3, 2007.
Lloyd C. Day,

Administrator, Agricultural Marketing
Service.

[FR Doc. E7-6530 Filed 4-6-07; 8:45 am]
BILLING CODE 3410-02-P

SMALL BUSINESS ADMINISTRATION
13 CFR Part 102

RIN 3245-AF20

Record Disclosure and Privacy

AGENCY: U.S. Small Business
Administration (SBA).

ACTION: Direct Final Rule.

SUMMARY: This rule updates the U.S.
Small Business Administration’s (SBA)
regulations implementing the Privacy
Act of 1974. This rule ensures the
security and confidentiality of
personally identifiable records and
protects against hazards to their
integrity. Specifically, Subpart B of the
Privacy Act regulations is revised to
include SBA’s procedures for
maintaining appropriate administrative,
technical and physical safeguards to
ensure the security of the records. Also
included are Privacy Act standards of
conduct for Agency employees; training
and reporting requirements pursuant to
Privacy Act guidelines and the Office of
Management and Budget (OMB)
guidance; and the Privacy Act
responsibilities of the Chief, Freedom of
Information/Privacy Acts (FOI/PA)
Office.

DATES: This rule is effective June 8, 2007
without further action, unless
significant adverse comment is received
by May 9, 2007. If significant adverse
comment is received, the SBA will
publish a timely withdrawal of the rule
in the Federal Register.

ADDRESSES: You may submit comments,
identified by RIN 3245-AF20, by any of
the following methods: (1) Federal
rulemaking portal at http://
www.regulations.gov; (2) e-mail:
lisa.babcock@sba.gov, include RIN
number 3245—-AF20 in the subject line
of the message; (3) mail to: Delorice P.
Ford, Agency Chief FOIA Officer, 409
3rd Street, SW., Mail Code: 2441,
Washington, DC 20416; and (4) Hand
Delivery/Courier: 409 3rd Street, SW.,
Washington, DC 20416.

FOR FURTHER INFORMATION CONTACT:
Delorice P. Ford, Agency Chief FOIA
Officer, (202) 401-8203.
SUPPLEMENTARY INFORMATION: SBA is
revising Subpart B of Part 102 to include
more in-depth information about
Privacy Act (PA) responsibilities, and to
further ensure the security and
confidentiality of the Agency’s
personally identifiable records,
including the standards for disclosure of
information under computer matching
programs. This rule will further assist
the SBA in focusing on the four basic
policy objectives of the Privacy Act.
Those objectives are: the restriction of
disclosure of personally identifiable
information; individuals’ increased right
of access to records maintained on
them; individuals’ right to seek
amendment of records maintained on
them; and the establishment of fair
information practices. SBA is
substantially revising this rule to
present it in a statement and narrative
format rather than question and answer,
which conforms to the current writing
style of Subpart A. As a result, the
headings and section numbers are
different than current SBA rule 13 CFR
part 102, Subpart B.

SBA is publishing this rule as a direct
final rule because it believes the rule is
non-controversial since it merely
enforces the basic policy objectives of
the Privacy Act and does not present
novel or unusual policies or practices.
Because the rule follows routine,
standard government-wide Privacy Act
practices, SBA believes that this direct
final rule will not elicit any significant
adverse comments. However, if such
comments are received, SBA will
publish a timely notice of withdrawal in
the Federal Register.

Section-by Section Analysis

General provisions, § 102.20, provides
an overview of the scope of regulations
contained in Subpart B as well as
definitions for terms that are not
previously defined in Part 102.

New § 102.21 Agency officials
responsible for the Privacy Act,
describes the various Agency personnel
responsible for the PA and a listing of
their duties. Some of this information is
currently included in SBA PA rules at
13 CFR 102.29 and 102.32.

Section 102.22 Requirements relating
to systems of records, this section
expands current SBA PA rules at
§§102.24 and 102.25 and establishes
parameters for the type of information
that SBA may collect from an
individual, including the prohibition on
maintaining records concerning First
Amendment rights in certain
circumstances. Section 102.22 also

addresses how to ensure the accurate
and secure maintenance of records on
individuals, and how to report new
systems of records.

Section 102.23—Publication in the
Federal Register Notices of systems of
records explains that SBA will publish
notice of new or modified systems of
records and routine uses in the Federal
Register. This section is not currently
included in SBA rules.

Section 102.24—Requests for access
to records describes procedures for
individuals on how and where to make
requests for access to records under the
PA. This section is similar to current
SBA rule at 13 CFR 102.34.

Section 102.25—Responsibility for
responding to requests for access to
records provides a description of
responsibilities for Agency respondents
to requests for access to records, while
§ 102.26—Responses to requests for
access to record describes what to
include in those responses. Current SBA
rule at 13 CFR 102.36 provides similar
information.

New § 102.27—Appeals from denials
of requests for access to records
provides procedures for individuals on
how and where to make appeals from
denials of requests for access to records.

Section 102.28—Requests for
amendment or correction of records,
provides a description of how and
where to make requests and appeals for
amendment or correction of records,
including how to file Statements of
Disagreement if appeals under this
section are denied in whole or part.

Section 102.29—Requests for an
accounting of record disclosures
describes procedures for individuals to
make requests and appeals for an
accounting of records disclosures.

Section 102.30—Preservation of
records this section describes how SBA
will implement the record retention
requirements of Title 44 of the United
States Code or the National Archives
and Records Administration’s General
Records Schedule 14.

Section 102.31—Fees this section
states that for PA matters, SBA charges
only for duplication of records and all
fees under $25 are waived.

Section 102.32—Notice of court-
ordered and emergency disclosures this
section explains SBA’s compliance with
court-ordered and emergency
disclosures. SBA will notify individuals
by mailing a notice to their last known
address.

Section 102.33—Security of systems
of records this section requires SBA
offices that maintain PA records to
establish controls to protect records on
individuals and ensure that record
access is limited to only those
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individuals who must have access to the
records to perform their duties.

Section 102.34—Contracts for the
operation of record systems this section
establishes that SBA contractors are
subject to the PA and this rule. The
contractor and its employees are
considered SBA employees during the
contract and can be subject to the
sanctions of the PA.

Section 102.35—Use and collection of
Social Security Numbers under this
section, individuals may not be
negatively affected if they refuse to
provide their social security numbers,
unless such numbers are required under
a statute or regulation adopted prior to
1975, or the collection in general is
authorized by statute. Individuals must
be informed whether submitting the
social security number is mandatory or
voluntary; the authority for collecting it;
and the purpose for which it will be
used.

Section 102.36—Privacy Act
standards of conduct this section
requires SBA to inform its employees
how the Agency enforces PA provisions,
including civil liability and criminal
penalty provisions. The section sets
forth standards for collecting,
maintaining, accessing, or disclosing
information in a system of records, in
order to comply with those standards.

Section 102.37—Training
requirements according to this section
all SBA employees with PA duties must
periodically attend Agency PA training.

Section 102. 38—Other rights and
services this section limits the rights of
persons to access any record they are
not entitled to under the PA.

Section 102.39—SBA’s Exempt
Privacy Act Systems of Records this
section identifies the systems of records
that are exempt from disclosure and the
basis for their exemption. In general
such systems contain Office of Inspector
General (OIG) investigatory materials,
Equal Employment Opportunity
records, personnel records, and
litigation records that contain
personally identifiable criminal,
investigative, and financial information.
The exemption of these systems will
help protect the investigative process,
information sources, and classified
information.

Section 102.40—Computer matching
agreements this section establishes that
SBA may not disclose information on an
individual for use in a computer
matching program unless the Agency
has entered into a written agreement
governing the use of the information
with the recipient of such information.
Among other things, matching
agreements must specify the purpose,
legal authority, description and

approximate number of records,
estimate of savings, procedures for
individualized notice, information
verification, record retention and
security, prohibitions on duplication
and re-disclosure, assessments on
record accuracy, and record access by
the Comptroller General. Copies of all
matching agreements must be provided
to appropriate Congressional
committees.

This section also establishes a Data
Integrity Board to oversee and
coordinate the matching programs,
approve and maintain all written
agreements, and if OMB requests,
compile a report on SBA’s matching
activities that will be available to the
public. Finally, this section sets forth
the process for filing an appeal with
OMB of any matching agreement the
Data Integrity Board disapproves. OMB
may approve such a matching
agreement, if it finds that the program
will be consistent with all applicable
legal, regulatory and policy
requirements, is cost-effective and is in
the public interest. If the Board and
OMB disapprove a matching program
proposed by OIG, the IG may report
such disapproval to the Administrator
and to Congress.

Section 102.41—Other provisions this
section explains that SBA personnel
records are maintained in accordance
with Office of Personnel Management
regulations, describes the conditions for
disclosing an individual’s medical
records, and notifies individuals that
SBA will not profit from the sale of an
individual’s name or address.

Compliance With Executive Orders
12866, 12988, and 13132, the
Regulatory Flexibility Act (5 U.S.C.
601-612), and the Paperwork
Reduction Act (44 U.S.C. Ch. 35)

Executive Order 12866

The Office of Management and Budget
has determined that this rule does not
constitute a significant regulatory action
within the meaning of Executive Order
12866. This rule merely makes SBA’s
Privacy Act program more compliant
with current law and facilitates greater
public understanding of why personal
information is collected, how that
information will be used and shared,
how it may be accessed, and securely
stored.

Executive Order 12988

This rule meets the applicable
standards set forth in §§ 3(a) and
(3)(b)(2) of Executive Order 12988, to
minimize litigation, eliminate
ambiguity, and reduce burden. This rule

would not have retroactive or
preemptive effect.

Executive Order 13132

This rule would not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, for
purposes of Executive Order 13132,
SBA has determined that this rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Paperwork Reduction Act

For the purpose of the Paperwork
Reduction Act, 44 U.S.C. Ch. 35, SBA
has determined that this rule will not
impose any new reporting or record
keeping requirements.

Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
requires administrative agencies to
consider the effect of their actions on
small entities, small non-profit
enterprises, and small local
governments. The RFA requires
agencies to prepare an analysis which
describes the impact of each rule on
such entities. However, in lieu of
preparing an analysis, section 605 of the
RFA allows an agency to certify that the
rulemaking is not expected to have a
significant economic impact on a
substantial number of small entities.
This rule concerns the rights of
individuals under the Privacy Act and
outlines the responsibilities of the
Agency to ensure that information it
collects on those individuals is used
and maintained in a manner that
ensures its confidentiality. An
individual is not a small entity as
defined in the RFA. Furthermore, the
Privacy Act does not concern small
entities. Accordingly, SBA certifies that
this rule will not have a significant
economic impact on a substantial
number of small entities.

List of Subjects in 13 CFR Part 102

Freedom of information, Privacy.
m For the reasons stated in the preamble,
the Small Business Administration
amends 13 CFR Chapter I, part 102, as
follows:

PART 102—RECORD DISCLOSURE
AND PRIVACY

m 1. The authority citation for part 102
is revised to read as follows:

Authority: 5 U.S.C. 301, 552, 552a; 31
U.S.C. 9701; 44 U.S.C. 3501, et seq., E.O.
12600, 52 FR 23781, 3 CFR, 187 Comp., p.
235.
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m 2. Revise subpart B of part 102 to read
as follows:

Subpart B—Protection of Privacy and
Access to Individual Records Under
the Privacy Act of 1974

Sec.

102.20 General provisions.

102.21 Agency officials responsible for the
Privacy Act of 1974.

102.22 Requirements relating to systems of
records.

102.23 Publication in the Federal
Register—Notices of systems of records.

102.24 Requests for access to records.

102.25 Responsibility for responding to
requests for access to records.

102.26 Responses to requests for access to
records.

102.27 Appeals from denials of requests for
access to records.

102.28 Requests for amendment or
correction of records.

102.29 Requests for an accounting of record
disclosures.

102.30 Preservation of records.

102.31 Fees.

102.32 Notice of court-ordered and
emergency disclosures.

102.33 Security of systems of records.

102.34 Contracts for the operation of record
systems.

102.35 Use and collection of Social Security
Numbers.

102.36 Privacy Act standards of conduct.

102.37 Training requirements.

102.38 Other rights and services.

102.39 SBA'’s exempt Privacy Act systems
of records.

102.40 Computer matching.

102.41 Other provisions.

Subpart B—Protection of Privacy and
Access to Individual Records Under
the Privacy Act of 1974

§102.20 General provisions.

(a) Purpose and scope. This subpart
implements the provisions of the
Privacy Act of 1974, 5 U.S.C. 552a.
These regulations apply to all records
which are contained in systems of
records maintained by the U.S. Small
Business Administration (SBA) and that
are retrieved by an individual’s name or
personal identifier. These regulations
set forth the procedures by which
individuals may request access to
records about themselves, request
amendment or correction of those
records, and request an accounting of
disclosures of those records by the SBA.
These regulations also set forth the
requirements applicable to SBA
employees maintaining, collecting,
using or disseminating records
pertaining to individuals. This subpart
applies to SBA and all of its offices and
is mandatory for use by all SBA
employees.

(E) Definitions. As used in this
subpart:

(1) Agency means the U.S. Small
Business Administration (SBA) and
includes all of its offices wherever
located;

(2) Employee means any employee of
the SBA, regardless of grade, status,
category or place of employment;

(3) Individual means a citizen of the
United States or an alien lawfully
admitted for permanent residence. This
term shall not encompass
entrepreneurial enterprises (e.g. sole
proprietors, partnerships, corporations,
or other forms of business entities);

(4) Maintain includes maintain,
collect, use, or disseminate;

(5) Record means any item, collection,
or grouping of information about an
individual that is maintained by the
SBA, including, but not limited to
education, financial transactions,
medical history, and criminal or
employment history and that contains
the individual’s name, or an identifying
number, symbol, or other identifying
particular assigned to the individual
such as a finger or voice print or
photograph;

(6) System of records means a group
of any records under the control of SBA
from which information is retrieved by
the name of the individual or by an
identifying number, symbol, or other
identifying particular assigned to the
individual;

(7) Statistical record means a record
in a system of records maintained for
statistical research or reporting purposes
only and not used in whole or in part
in making any determination about an
identifiable individual;

(8) Routine use means, with respect to
the disclosure of a record, the use of
such record for a purpose which is
compatible with the purpose for which
it was collected;

(9) Request for access to a record
means a request made under Privacy
Act subsection (d)(1) allowing an
individual to gain access to his or her
record or to any information pertaining
to him or her which is contained in a
system of records;

(10) Request for amendment or
correction of a record means a request
made under Privacy Act subsection
(d)(2), permitting an individual to
request amendment or correction of a
record that he or she believes is not
accurate, relevant, timely, or complete;

(11) Request for an accounting means
a request made under Privacy Act
subsection (c)(3) allowing an individual
to request an accounting of any
disclosure to any SBA officers and
employees who have a need for the
record in the performance of their
duties;

(12) Requester is an individual who
makes a request for access, a request for
amendment or correction, or a request
for an accounting under the Privacy Act;
and

(13) Authority to request records for a
law enforcement purpose means that the
head of an Agency or a United States
Attorney, or either’s designee, is
authorized to make written requests
under subsection (b)(7) of the Privacy
Act for records maintained by other
agencies that are necessary to carry out
an authorized law enforcement activity.

§102.21 Agency employees responsible
for the Privacy Act of 1974.

(a) Program/Support Office Head is
the SBA employee in each field office
and major program and support area
responsible for implementing and
overseeing this regulation in that office.

(b) Privacy Act Systems Manager
(PASM) is the designated SBA employee
in each office responsible for the
development and management of any
Privacy Act systems of records in that
office.

(c) Senior Agency Official for Privacy
is SBA’s Chief Information Officer (CIO)
who has overall responsibility and
accountability for ensuring the SBA’s
implementation of information privacy
protections, including the SBA’s full
compliance with Federal laws,
regulations, and policies relating to
information privacy such as the Privacy
Act and the E-Government Act of 2002.

(d) Chief, Freedom of Information/
Privacy Acts (FOI/PA) Office oversees
and implements the record access,
amendment, and correction provisions
of the Privacy Act.

§102.22 Requirements relating to systems
of records.

(a) In general. Each SBA office shall,
in accordance with the Privacy Act:

(1) Maintain in its records only such
information about an individual as is
relevant and necessary to accomplish a
purpose of the Agency required to be
accomplished by a statute or by
Executive Order of the President;

(2) Collect information to the greatest
extent practicable directly from the
subject individual when the information
may affect an individual’s rights,
benefits, and privileges under Federal
programs;

(b) Requests for information from
individuals. If a form is being used to
collect information from individuals,
either the form used to collect the
information, or a separate form that can
be retained by the individual, must state
the following:

(1) The authority (whether granted by
statute, or by Executive Order of the
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President) which authorizes the
solicitation of the information and
whether disclosure of such information
is mandatory or voluntary;

(2) The principal purpose or purposes
for which the information is intended to
be used;

(3) The routine uses which may be
made of the information; and

(4) The effects on such individual, if
any, of not providing all or any part of
the requested information.

(c) Report on new systems. Each SBA
office shall provide adequate advance
notice to Congress and OMB through the
FOI/PA Office of any proposal to
establish or alter any system of records
in order to permit an evaluation of the
probable or potential effect of such
proposal on the privacy and other
personal or property rights of
individuals or the disclosure of
information relating to such individuals.

(d) Accurate and secure maintenance
of records. Each SBA office shall:

(1) Maintain all records which are
used in making any determination about
any individual with such accuracy,
relevance, timeliness, and completeness
as is reasonably necessary to assure
fairness to the individual in the
determination;

(2) Prior to disseminating any record
from a system of records about an
individual to any requestor, including
an agency, make reasonable efforts to
assure that such records are accurate,
complete, timely, and relevant for SBA
purposes; and

(3) Establish appropriate
administrative, technical, and physical
safeguards to insure the security and
confidentiality of records and to protect
against any anticipated threats or
hazards to their security or integrity
which could result in substantial harm,
embarrassment, inconvenience, or
unfairness to any individual on whom
information is maintained.

(i) PASMs, with the approval of the
head of their offices, shall establish
administrative and physical controls,
consistent with SBA regulations, to
insure the protection of records systems
from unauthorized access or disclosure
and from physical damage or
destruction. The controls instituted
shall be proportional to the degree of
sensitivity of the records but at a
minimum must ensure that records
other than those available to the general
public under the FOIA, are protected
from public view, that the area in which
the records are stored is supervised
during all business hours and physically
secured during non-business hours to
prevent unauthorized personnel from
obtaining access to the records.

(ii) PASMs, with the approval of the
head of their offices, shall adopt access
restrictions to insure that only those
individuals within the agency who have
a need to have access to the records for
the performance of their duties have
access to them. Procedures shall also be
adopted to prevent accidental access to,
or dissemination of, records.

(e) Prohibition against maintenance of
records concerning First Amendment
rights. No SBA office shall maintain a
record describing how any individual
exercises rights guaranteed by the First
Amendment (e.g. speech), unless the
maintenance of such record is:

(1) Expressly authorized by statute, or

(2) Expressly authorized by the
individual about whom the record is
maintained, or

(3) Pertinent to and within the scope
of an authorized law enforcement
activity.

§102.23 Publication in the Federal
Register—Notices of systems of records.

(a) Notices of systems of records to be
published in the Federal Register. (1)
The SBA shall publish in the Federal
Register upon establishment or revision
a notice of the existence and character
of any new or revised systems of
records. Unless otherwise instructed,
each notice shall include:

(i) The name and location of the
system;

(ii) The categories of individuals on
who records are maintained in the
system;

(iii) The categories of records
maintained in the system;

(iv) Each routine use of the records
contained in the system, including the
categories of users and the purpose of
such use;

(v) The policies and practices of the
office regarding storage, retrievability,
access controls, retention, and disposal
of the records;

(vi) The title and business address of
the SBA official who is responsible for
the system of records;

(vii) A statement that SBA procedures
allow an individual, at his or her
request, to determine whether a system
of records contains a record pertaining
to him or her, to review such records
and to contest or amend such records,
located in sections 102.25 through
102.29 of these regulations.

(viii) A statement that such requests
may be directed to the SBA’s FOI/PA
Office, 409 3rd St., SW., Washington,
DC 20416 or faxed to 202—205-7059;
and

(ix) The categories of sources of
records in the system.

(2) Minor changes to systems of
records shall be published annually.

(b) Notice of new or modified routine
uses to be published in the Federal
Register. At least 30 days prior to
disclosing records pursuant to a new
use or modification of a routine use, as
published under paragraph (a)(1)(iv) of
this section, each SBA office shall
publish in the Federal Register notice of
such new or modified use of the
information in the system and provide
an opportunity for any individual or
persons to submit written comments.

§102.24 Requests for access to records.

(a) How made and addressed. An
individual, or his or her legal guardian,
may make a request for access to an SBA
record about himself or herself by
appearing in person or by writing
directly to the SBA office that maintains
the record or to the FOI/PA Office by
mail to 409 3rd St., SW., Washington,
DC 20416 or fax to 202—205-7059. A
request received by the FOI/PA Office
will be forwarded to the appropriate
SBA Office where the records are
located.

(b) Description of records sought. A
request for access to records must
describe the records sought in sufficient
detail to enable SBA personnel to locate
the system of records containing them
with a reasonable amount of effort. A
request should also state the date of the
record or time period in which the
record was compiled, and the name or
identifying number of each system of
records in which the requester believes
the record is kept. The SBA publishes
notices in the Federal Register that
describe its systems of records. A
description of the SBA’s systems of
records also may be found at http://
www.sba.gov/foia/systemrecords.doc.

(c) Verification of identity. Any
individual who submits a request for
access to records must verify his or her
identity. No specific form is required;
however, the requester must state his or
her full name, current address, and date
and place of birth. The request must be
signed and the requester’s signature
must either be notarized or submitted
under 28 U.S.C. 1746. This law permits
statements to be made under penalty of
perjury as a substitute for notarization,
the language states:

(1) If executed outside the United
States: ““I declare (or certify, verify, or
state) under penalty of perjury under the
laws of the United States of America
that the foregoing is true and correct.
Executed on (date). Signature”’; or

(2) If executed within the Untied
States, its territories, possessions or
commonwealths: “I declare (or certify,
verify, or state) under penalty of perjury
that the foregoing is true and correct.
Executed on (date). Signature”.
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(d) Verification of guardianship.
When making a request as a legal agent
or the parent or guardian of a minor or
as the guardian of someone determined
by a court to be incompetent, for access
to records about that individual, the
requester must establish:

(1) The identity of the individual who
is the subject of the record, by stating
the name, current address, date and
place of birth, and, at the requester’s
option, the social security number of the
individual;

(2) The requester’s own identity, as
required in paragraph (c) of this section;

(3) That the requester is the legal
agent or parent or guardian of that
individual, which may be proven by
providing a copy of the individual’s
birth certificate showing his parentage
or by providing a court order
establishing guardianship; and

(4) That the requester is acting on
behalf of that individual in making the
request.

§102.25 Responsibility for responding to
requests for access to records.

(a) In general. Except as stated in
paragraphs (c), (d), and (e) of this
section and in § 102.24(a), the office that
first receives a request for access to a
record, and has possession of that
record, is the office responsible for
responding to the request. That office
shall acknowledge receipt of the request
not later than 10 days (excluding
Saturdays, Sundays, and legal public
holidays) after the date of receipt of the
request in writing. In determining
which records are responsive to a
request, an office ordinarily shall
include only those records in its
possession as of the date the office
begins its search for them. If any other
date is used, the office shall inform the
requester of that date.

(b) Authority to grant or deny
requests. The Program/Support Office
Head, or designee, is authorized to grant
or deny any request for access to a
record of that office.

(c) Consultations and referrals. When
an office receives a request for access to
arecord in its possession, it shall
determine whether another office, or
another agency of the Federal
Government, is better able to determine
whether the record is exempt from
access under the Privacy Act. If the
receiving office determines that it is best
able to process the record in response to
the request, then it shall do so. If the
receiving office determines that it is not
best able to process the record, then it
shall either:

(1) Respond to the request regarding
that record, after consulting with the
office or agency best able to determine

whether the record is exempt from
access and with any other office or
agency that has a substantial interest in
it; or

(2) Refer the responsibility for
responding to the request to the office
best able to determine whether the
record is exempt from access or to
another agency that originated the
record (but only if that agency is subject
to the Privacy Act). Ordinarily the office
or agency that originated a record will
be presumed to be best able to
determine whether it is exempt from
access.

(d) Law enforcement information.
Whenever a request is made for access
to a record containing information that
relates to an investigation of a possible
violation of law and that was originated
by SBA’s Office of the Inspector General
(OIG) or another agency, the receiving
office shall refer the responsibility for
responding to the request regarding that
information to either SBA’s OIG or the
other agency “depending on where the
investigation originated.”

(e) Classified information. Whenever a
request is made for access to a record
containing information that has been
classified by or may be appropriate for
classification by another office or
agency under Executive Order 12958 or
any other executive order concerning
the classification of records, the
receiving office shall refer the
responsibility for responding to the
request regarding that information to the
office or agency that classified the
information, should consider the
information for classification, or has the
primary interest in it, as appropriate.
Whenever a record contains information
that has been derivatively classified by
an office because it contains information
classified by another office or agency,
the office shall refer the responsibility
for responding to the request regarding
that information to the office or agency
that classified the underlying
information. Information determined to
no longer require classification shall not
be withheld from a requester on the
basis of Exemption (k)(1) of the Privacy
Act.

(f) Notice of referral. Whenever an
office refers all or any part of the
responsibility for responding to a
request to another office or agency, it
shall notify the requester of the referral
and inform the requester of the name of
each office or agency to which the
request has been referred and of the part
of the request that has been referred.

(g) Responses to consultations and
referrals. All consultations and referrals
shall be processed according to the date
the access request was initially received

by the first office or agency, not any
later date.

(h) Agreements regarding
consultations and referrals. Offices may
make agreements with other offices or
agencies to eliminate the need for
consultations or referrals for particular
types of records.

§102.26 Responses to requests for access
to records.

(a) Acknowledgements of requests. On
receipt of a request, an office shall send
an acknowledgement letter to the
requester.

(b) Grants of requests for access. Once
an office makes a determination to grant
a request for access in whole or in part,
it shall notify the requester in writing.
The Program/Support Office Head or
designee shall inform the requester in
the notice of any fee charged under
§102.31 and shall disclose records to
the requester promptly on payment of
any applicable fee. If a request is made
in person, the office may disclose
records to the requester directly, in a
manner not unreasonably disruptive of
its operations, on payment of any
applicable fee and with a written record
made of the grant of the request. If a
requester is accompanied by another
person, he or she shall be required to
authorize in writing any discussion of
the records in the presence of the other
person.

(c) Adverse determinations of requests
for access. A Program/Support Office
Head or designee making an adverse
determination denying a request for
access in any respect shall notify the
requester of that determination in
writing. Adverse determinations, or
denials of requests, consist of: a
determination to withhold any
requested record in whole or in part; a
determination that a requested record
does not exist or cannot be located; a
determination that the requested
information is not a record subject to the
Privacy Act; a determination on any
disputed fee matter; and a denial of a
request for expedited treatment. The
notification letter shall be signed by the
Program/Support Office Head or
designee, and shall include:

(1) The name and title or position of
the person responsible for the denial;

(2) A brief statement of the reason(s)
for the denial, including any FOIA or
Privacy Act exemption(s) applied in
denying the request; and

(3) A statement that the denial may be
appealed under § 102.27(a) and a
description of the requirements of
§102.27(a).
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§102.27 Appeals from denials of requests
for access to records.

(a) Appeals. If the requester is
dissatisfied with an office’s response to
his or her request for access to records,
the requester may make a written appeal
of the adverse determination denying
the request in any respect to the SBA’s
FOI/PA Office, 409 3rd St., SW.,
Washington, DC 20416. The appeal
must be received by the FOI/PA Office
within 60 days of the date of the letter
denying the request. The requester’s
appeal letter should include as much
information as possible, including the
identity of the office whose adverse
determination is being appealed. Unless
otherwise directed, the Chief, FOI/PA
will decide all appeals under this
subpart.

(b) Responses to appeals. The
decision on a requester’s appeal will be
made in writing not later than 30 days
(excluding Saturdays, Sundays, and
legal public holidays) after the date of
receipt of such appeal. A decision
affirming an adverse determination in
whole or in part will include a brief
statement of the reason(s) for the
affirmation, including any Privacy Act
exemption applied, and will inform the
requester of the Privacy Act provisions
for court review of the decision. If the
adverse determination is reversed or
modified on appeal in whole or in part,
the requester will be notified in a
written decision and his request will be
reprocessed in accordance with that
appeal decision.

(c) Judicial review. In order to seek
judicial review by a court of any adverse
determination or denial of a request, a
requester must first appeal it to the FOI/
PA Office under this section.

§102.28 Requests for amendment or
correction of records.

(a) How made and addressed. Unless
the record is not subject to amendment
or correction as stated in paragraph (f)
of this section, an individual may make
a request for amendment or correction
of an SBA record about himself or
herself by writing directly to the office
that maintains the record, following the
procedures in § 102.24. The request
should identify each particular record in
question, state the amendment or
correction sought, and state why the
record is not accurate, relevant, timely,
or complete. The requester may submit
any documentation that he or she thinks
would be helpful. If the requester
believes that the same record is in more
than one system of records, that should
be stated and the request should be sent
to each office that maintains a system of
records containing the record.

(b) Office responses. Within ten (10)
days (excluding Saturdays, Sundays,
and legal public holidays) of receiving
a request for amendment or correction
of records, an office shall send the
requester a written acknowledgment of
receipt, and the office shall notify the
requester within 30 days (excluding
Saturdays, Sundays, and legal public
holidays) of receipt of the request
whether it is granted or denied. If the
Program/Support Office Head or
designee grants the request in whole or
in part, the amendment or correction
must be made, and the requester
advised of his or her right to obtain a
copy of the corrected or amended
record. If the office denies a request in
whole or in part, it shall send the
requester a letter signed by the Program/
Support Office Head or designee that
shall state:

(1) The reason(s) for the denial; and

(2) The procedure for appeal of the
denial under paragraph (c) of this
section, including the name and
business address of the official who will
act on your appeal.

(c) Appeals. An individual may
appeal a denial of a request for
amendment or correction to the FOI/PA
Office in the same manner as a denial
of a request for access to records (see
§102.27), and the same procedures shall
be followed. If the appeal is denied, the
requester shall be advised of his or her
right to file a Statement of Disagreement
as described in paragraph (d) of this
section and of his or her right under the
Privacy Act for court review of the
decision.

(d) Statement of Disagreement. If an
appeal under this section is denied in
whole or in part, the requester has the
right to file a Statement of Disagreement
that states the reason(s) for disagreeing
with the SBA’s denial of his or her
request for amendment or correction. A
Statement of Disagreement must be
concise, must clearly identify each part
of any record that is disputed, and
should be no longer than one typed page
for each fact disputed. An individual’s
Statement of Disagreement must be sent
to the office that maintains the record
involved, which shall place it in the
system of records in which the disputed
record is maintained and shall mark the
disputed record to indicate that a
Statement of Disagreement has been
filed and where in the system of records
it may be found.

(e) Notification of amendment/
correction or disagreement. Within 30
days (excluding Saturdays, Sundays,
and legal public holidays) of the
amendment or correction of a record,
the office that maintains the record shall
notify all persons, organizations, or

agencies to which it previously
disclosed the record, if an accounting of
that disclosure was made, that the
record has been amended or corrected.
If an individual has filed a Statement of
Disagreement, the office shall append a
copy of it to the disputed record
whenever the record is disclosed and
may also append a concise statement of
its reason(s) for denying the request to
amend or correct the record.

(f) Records not subject to amendment
or correction. The following records are
not subject to amendment or correction:

(1) Transcripts of testimony given
under oath or written statements made
under oath;

(2) Transcripts of grand jury
proceedings, judicial proceedings, or
quasi-judicial proceedings, which are
the official record of those proceedings;

(3) Pre-sentence records that
originated with the courts; and

(4) Records in systems of records that
have been exempted from amendment
and correction under Privacy Act, 5
U.S.C. 552a (j) or (k) by notice published
in the Federal Register.

§102.29 Requests for an accounting of
record disclosures.

(a) How made and addressed. Except
where accountings of disclosures are not
required to be kept (as stated in
paragraph (b) of this section), an
individual may make a request for an
accounting of any disclosure that has
been made by the SBA to another
person, organization, or agency of any
record in a system of records about him
or her. This accounting contains the
date, nature, and purpose of each
disclosure, as well as the name and
address of the person, organization, or
agency to which the disclosure was
made. The request for an accounting
should identify each particular record in
question and should be made by writing
directly to the SBA office that maintains
the record, following the procedures in
§102.24.

(b) Where accountings are not
required. Offices are not required to
provide accountings where they relate
to:

(1) Disclosures for which accountings
are not required to be kept; disclosures
that are made to employees within the
SBA and disclosures that are made
under the FOIA;

(2) Disclosures made to law
enforcement agencies for authorized law
enforcement activities in response to
written requests from those law
enforcement agencies specifying the
civil or criminal law enforcement
activities for which the disclosures are
sought; or
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(3) Disclosures made from law
enforcement systems of records that
have been exempted from accounting
requirements under Privacy Act, 5
U.S.C. 552a(j) or (k) by notice published
in the Federal Register.

(c) Appeals. An individual may
appeal a denial of a request for an
accounting to the FOI/PA Office in the
same manner as a denial of a request for
access to records (see §102.27), and the
same procedures will be followed.

§102.30 Preservation of records.

Each office will preserve all
correspondence pertaining to the
requests that it receives under this
subpart, as well as copies of all
requested records, until disposition or
destruction is authorized by title 44 of
the United States Code or the National
Archives and Records Administration’s
General Records Schedule 14. Records
will not be disposed of while they are
the subject of a pending request, appeal,
or lawsuit under the Privacy Act.

§102.31 Fees.

SBA offices shall charge fees for
duplication of records under the Privacy
Act in the same way in which they
charge duplication fees under
§102.6(b)(3). No search or review fee
may be charged for any record unless
the record has been exempted from
access under Exemptions (j)(2) or (k)(2)
of the Privacy Act. SBA will waive fees
under $25.00.

§102.32 Notice of court-ordered and
emergency disclosures.

(a) Court-ordered disclosures. When a
record pertaining to an individual is
required to be disclosed by order of a
court of competent jurisdiction, the
office that maintains the record shall
make reasonable efforts to provide
notice of this to the individual. Notice
shall be given within a reasonable time
after the office’s receipt of the order,
except that in a case in which the order
is not a matter of public record, the
notice shall be given only after the order
becomes public. This notice shall be
mailed to the individual’s last known
address and shall contain a copy of the
order and a description of the
information disclosed. Notice shall not
be given if disclosure is made from a
criminal law enforcement system of
records that has been exempted from the
notice requirement.

(b) Emergency disclosures. Upon
disclosing a record pertaining to an
individual made under compelling
circumstances affecting health or safety,
the office shall notify that individual of
the disclosure. This notice shall be
mailed to the individual’s last known

address and shall state the nature of the
information disclosed; the person,
organization, or agency to which it was
disclosed; the date of disclosure; and
the compelling circumstances justifying
the disclosure.

§102.33 Security of systems of records.

(a) Each Program/Support Office Head
or designee shall establish
administrative and physical controls to
prevent unauthorized access to its
systems of records, to prevent
unauthorized disclosure of records, and
to prevent physical damage to or
destruction of records. The stringency of
these controls shall correspond to the
sensitivity of the records that the
controls protect. At a minimum, each
office’s administrative and physical
controls shall ensure that:

(1) Records are protected from public
view;

(2) The area in which records are kept
is supervised during business hours to
prevent unauthorized persons from
having access to them;

(3) Records are inaccessible to
unauthorized persons outside of
business hours; and

(4) Records are not disclosed to
unauthorized persons or under
unauthorized circumstances in either
oral or written form.

(b) Each Program/Support Office Head
or designee shall establish procedures
that restrict access to records to only
those individuals within the SBA who
must have access to those records in
order to perform their duties and that
prevent inadvertent disclosure of
records.

(c) The OCIO shall provide SBA
offices with guidance and assistance for
privacy and security of electronic
systems and compliance with pertinent
laws and requirements.

§102.34 Contracts for the operation of
record systems.

When SBA contracts for the operation
or maintenance of a system of records or
a portion of a system of records by a
contractor, the record system or the
portion of the record affected, are
considered to be maintained by the
SBA, and subject to this subpart. The
SBA is responsible for applying the
requirements of this subpart to the
contractor. The contractor and its
employees are to be considered
employees of the SBA for purposes of
the sanction provisions of the Privacy
Act during performance of the contract.

§102.35 Use and collection of Social
Security Numbers.

Each Program/Support Office Head or
designee shall ensure that collection

and use of SSN is performed only when
the functionality of the system is
dependant on use of the SSN as an
identifier. Employees authorized to
collect information must be aware:

(a) That individuals may not be
denied any right, benefit, or privilege as
a result of refusing to provide their
social security numbers, unless:

(1) The collection is authorized either
by a statute; or

(2) The social security numbers are
required under statute or regulation
adopted prior to 1975 to verify the
identity of an individual; and

(b) That individuals requested to
provide their social security numbers
must be informed of:

(1) Whether providing social security
numbers is mandatory or voluntary;

(2) Any statutory or regulatory
authority that authorizes the collection
of social security numbers; and

(3) The uses that will be made of the
numbers.

§102.36 Privacy Act standards of conduct.

Each Program/Support Office Head or
designee shall inform its employees of
the provisions of the Privacy Act,
including its civil liability and criminal
penalty provisions. Unless otherwise
permitted by law, an employee of the
SBA shall:

(a) Collect from individuals only the
information that is relevant and
necessary to discharge the
responsibilities of the SBA;

(b) Collect information about an
individual directly from that individual
whenever practicable;

(c) Inform each individual from whom
information is collected of:

(1) The legal authority to collect the
information and whether providing it is
mandatory or voluntary;

(2) The principal purpose for which
the SBA intends to use the information;

(3) The routine uses the SBA may
make of the information; and

(4) The effects on the individual, if
any, of not providing the information;

(d) Ensure that the office maintains no
system of records without public notice
and that it notifies appropriate SBA
officials of the existence or development
of any system of records that is not the
subject of a current or planned public
notice;

(e) Maintain all records that are used
by the SBA in making any
determination about an individual with
such accuracy, relevance, timeliness,
and completeness as is reasonably
necessary to ensure fairness to the
individual in the determination;

(f) Except as to disclosures made to an
agency or made under the FOIA, make
reasonable efforts, prior to



17374

Federal Register/Vol.

72, No. 67/Monday, April 9, 2007 /Rules and Regulations

disseminating any record about an
individual, to ensure that the record is
accurate, relevant, timely, and complete;

(g) Maintain no record describing how
an individual exercises his or her First
Amendment rights, unless it is
expressly authorized by statute or by the
individual about whom the record is
maintained, or is pertinent to and
within the scope of an authorized law
enforcement activity;

(h) When required by the Privacy Act,
maintain an accounting in the specified
form of all disclosures of records by the
SBA to persons, organizations, or
agencies;

(i) Maintain and use records with care
to prevent the unauthorized or
inadvertent disclosure of a record to
anyone; and

(j) Notify the appropriate SBA official
of any record that contains information
that the Privacy Act does not permit the
SBA to maintain.

§102.37 Training requirements.

All employees should attend privacy
training within one year of employment
with SBA. All employees with Privacy
Act responsibilities must attend Privacy
Act training, whenever needed, that is
offered by the SBA.

§102.38 Other rights and services.

Nothing in this subpart shall be
construed to entitle any person, as a
right, to any service or to the disclosure
of any record to which such person is
not entitled under the Privacy Act.

§102.39 SBA’s exempt Privacy Act
systems of records.

(a) Systems of records subject to
investigatory material exemption under
5 U.S.C. 552a(k)(2), or 5 U.S.C.
552a(k)(5) or both:

(1) Office of Inspector General
Records Other Than Investigation
Records—SBA 4, contains records
pertaining to audits, evaluations, and
other non-audit services performed by
the OIG;

(2) Equal Employment Opportunity
Complaint Cases—SBA 13, contains
complaint files, Equal Employment
Opportunity counselor’s reports,
investigation materials, notes, reports,
and recommendations;

(3) Investigative Files—SBA 186,
contains records gathered by the OIG in
the investigation of allegations that are
within the jurisdiction of the OIG;

(4) Investigations Division
Management Information System—SBA
17, contains records gathered or created
during preparation for, conduct of, and
follow-up on investigations conducted
by the OIG, the Federal Bureau of
Investigation (FBI), and other Federal,

State, local, or foreign regulatory or law
enforcement agency;

(5) Litigation and Claims Files—SBA
19, contains records relating to
recipients classified as “in litigation”
and all individuals involved in claims
by or against the Agency;

(6) Personnel Security Files—SBA 24,
contains records on active and inactive
personnel security files, employee or
former employee’s name, background
information, personnel actions, OPM,
and/or authorized contracting firm
background investigations;

(7) Security and Investigations Files—
SBA 27, contains records gathered or
created during preparation for, conduct
of, and follow-up on investigations
conducted by OIG, the FBI, and other
Federal, State, local, or foreign
regulatory or law enforcement agencies
as well as other material submitted to or
gathered by OIG in furtherance of its
investigative function; and

(8) Standards of Conduct Files—SBA
29, contains records on confidential
employment and financial statements of
employees Grade 13 and above.

(b) These systems of records are
exempt from the following provisions of
the Privacy Act and all regulations in
this part promulgated under these
provisions:

(1) 552a(c)(3) (Accounting of Certain
Disclosures);

(2) 552a(d) (Access to Records);

(3) 552a(e)(1), 4G, H, and I (Agency
Requirements); and

(4) 552a(f) (Agency Rules).

(c) The systems of records described
in paragraph (a) of this section are
exempt from the provisions of the
Privacy Act described in paragraph (b)
of this section in order to:

(1) Prevent the subject of
investigations from frustrating the
investigatory process;

(2) Protect investigatory material
compiled for law enforcement purposes;

(3) Fulfill commitments made to
protect the confidentiality of sources
and to maintain access to necessary
sources of information; or

(4) Prevent interference with law
enforcement proceedings.

(d) In addition to the foregoing
exemptions in paragraphs (a) through (c)
of this section, the systems of records
described in paragraph (a) of this
section numbered SBA 4, 16, 17, 24, and
27 are exempt from the Privacy Act
except for subsections (b), (c)(1) and (2),
(e)(4)(A) through F, ()(6), (7), (9), (10)
and (11) and (i) to the extent that they
contain:

(1) Information compiled to identify
individual criminal offenders and
alleged offenders and consisting only of
identifying data and notations of arrests,

confinement, release, and parole and
probation status;

(2) Information, including reports of
informants and investigators, associated
with an identifiable individual
compiled to investigate criminal
activity; or

(3) Reports compiled at any stage of
the process of enforcement of the
criminal laws from arrest or indictment
through release from supervision
associated with an identifiable
individual.

(e) The systems of records described
in paragraph (d) of this section are
exempt from the Privacy Act to the
extent described in that paragraph
because they are records maintained by
the Investigations Division of the OIG,
which is a component of SBA which
performs as its principal function
activities pertaining to the enforcement
of criminal laws within the meaning of
5 U.S.C. 552a(j)(2). They are exempt in
order to:

(1) Prevent the subjects of OIG
investigations from using the Privacy
Act to frustrate the investigative
process;

(2) Protect the identity of Federal
employees who furnish a complaint or
information to the OIG, consistent with
section 7(b) of the Inspector General Act
of 1978, 5 U.S.C. app. 3;

(3) Protect the confidentiality of other
sources of information;

(4) Avoid endangering confidential
sources and law enforcement personnel;

(5) Prevent interference with law
enforcement proceedings;

(6) Assure access to sources of
confidential information, including that
contained in Federal, State, and local
criminal law enforcement information
systems;

(7) Prevent the disclosure of
investigative techniques; or

(8) Prevent the disclosure of classified
information.

§102.40 Computer matching.

The OCIO will enforce the computer
matching provisions of the Privacy Act.
The FOI/PA Office will review and
concur on all computer matching
agreements prior to their activation and/
or renewal.

(a) Matching agreements. SBA will
comply with the Computer Matching
and Privacy Protection Act of 1988 (5
U.S.C. 552a(0), 552a notes) . The Privacy
Protection Act establishes procedures
Federal agencies must use if they want
to match their computer lists. SBA shall
not disclose any record which is
contained in a system of records to a
recipient agency or non-Federal agency
for use in a computer matching program
except pursuant to a written agreement
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between SBA and the recipient agency
or non-Federal agency specifying:

(1) The purpose and legal authority
for conducting the program;

(2) The justification for the purpose
and the anticipated results, including a
specific estimate of any savings;

(3) A description of the records that
will be matched, including each data
element that will be used, the
approximate number of records that will
be matched, and the projected starting
and completion dates of the matching
program;

(4) Procedures for providing
individualized notice at the time of
application, and periodically thereafter
as directed by the Data Integrity Board,
that any information provided by any of
the above may be subject to verification
through matching programs to:

(i) Applicants for and recipients of
financial assistance or payments under
Federal benefit programs, and

(ii) Applicants for and holders of
positions as Federal personnel.

(5) Procedures for verifying
information produced in such matching
program as required by paragraph (c) of
this section.

(6) Procedures for the retention and
timely destruction of identifiable
records created by a recipient agency or
non-Federal agency in such matching
program;

(7) Procedures for ensuring the
administrative, technical, and physical
security of the records matched and the
results of such programs;

(8) Prohibitions on duplication and
redisclosure of records provided by SBA
within or outside the recipient agency
or non-Federal agency, except where
required by law or essential to the
conduct of the matching program;

(9) Procedures governing the use by a
recipient agency or non-Federal agency
of records provided in a matching
program by SBA, including procedures
governing return of the records to SBA
or destruction of records used in such
programs;

(10) Information on assessments that
have been made on the accuracy of the
records that will be used in such
matching programs; and

(11) That the Comptroller General
may have access to all records of a
recipient agency or non-Federal agency
that the Comptroller General deems
necessary in order to monitor or verify
compliance with the agreement.

(b) Agreement specifications. A copy
of each agreement entered into pursuant
to paragraph (a) of this section shall be
transmitted to OMB, the Committee on
Governmental Affairs of the Senate and
the Committee on Governmental
Operations of the House of

Representatives and be available upon
request to the public.

(1) No such agreement shall be
effective until 30 days after the date on
which a copy is transmitted.

(2) Such an agreement shall remain in
effect only for such period, not to
exceed 18 months, as the Data Integrity
Board determines is appropriate in light
of the purposes, and length of time
necessary for the conduct, of the
matching program.

(3) Within three (3) months prior to
the expiration of such an agreement, the
Data Integrity Board may without
additional review, renew the matching
agreement for a current, ongoing
matching program for not more than one
additional year if:

(i) Such program will be conducted
without any change; and

(ii) Each party to the agreement
certifies to the Board in writing that the
program has been conducted in
compliance with the agreement.

(c) Verification. In order to protect
any individual whose records are used
in matching programs, SBA and any
recipient agency or non-Federal agency
may not suspend, terminate, reduce, or
make a final denial of any financial
assistance or payment under the Federal
benefit program to such individual, or
take other adverse action against such
individual as a result of information
produced by such matching programs
until such information has been
independently verified.

(1) Independent verification requires
independent investigation and
confirmation of any information used as
a basis for an adverse action against an
individual including, where applicable:

(i) The amount of the asset or income
involved,

(ii) Whether such individual actually
has or had access to such asset or
income or such individual’s own use,
and

(iii) The period or periods when the
individual actually had such asset or
income.

(2) SBA and any recipient agency or
non-Federal agency may not suspend,
terminate, reduce, or make a final denial
of any financial assistance or payment
under a Federal benefit program, or take
other adverse action as a result of
information produced by a matching
program,

(i) Unless such individual has
received notice from such agency
containing a statement of its findings
and information of the opportunity to
contest such findings, and

(ii) Until the subsequent expiration of
any notice period provided by the
program’s governing statute or
regulations, or 30 days. Such

opportunity to contest may be satisfied
by notice, hearing, and appeal rights
governing such Federal benefit program.
The exercise of any such rights shall not
affect rights available under the Privacy
Act.

(3) SBA may take any appropriate
action otherwise prohibited by the
above if SBA determines that the public
health or safety may be adversely
affected or significantly threatened
during the notice period required by
paragraph (c)(2)(ii) of this section.

(d) Sanctions. Notwithstanding any
other provision of law, SBA may not
disclose any record which is contained
in a system of records to a recipient
agency or non-Federal agency for a
matching program if SBA has reason to
believe that the requirements of
paragraph (c) of this section, or any
matching agreement entered into
pursuant to paragraph (b) of this section
or both, are not being met by such
recipient agency.

(1) SBA shall not renew a matching
agreement unless,

(i) The recipient agency or non-
Federal agency has certified that it has
complied with the provisions of that
agreement; and

(ii) SBA has no reason to believe that
the certification is inaccurate.

(e) Review annually each ongoing
matching program in which the Agency
has participated during the year, either
as a source or as a matching agency in
order to assure that the requirements of
the Privacy Act, OMB guidance, and any
Agency regulations and standard
operating procedures, operating
instructions, or guidelines have been
met.

(f) Data Integrity Board. SBA shall
establish a Data Integrity Board (Board)
to oversee and coordinate the
implementation of the matching
program. The Board shall consist of the
senior officials designated by the
Administrator, to include the Inspector
General (who shall not serve as
chairman), and the Senior Agency
Official for Privacy. The Board shall:

(1) Review, approve and maintain all
written agreements for receipt or
disclosure of Agency records for
matching programs to ensure
compliance with paragraph (a) of this
section and with all relevant statutes,
regulations, and guidance;

(2) Review all matching programs in
which SBA has participated during the
year, determine compliance with
applicable laws, regulations, guidelines,
and Agency agreements, and assess the
costs and benefits of such programs;

(3) Review all recurring matching
programs in which SBA has participated
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during the year, for continued
justification for such disclosures;

(4) At the instruction of OMB,
compile a report to be submitted to the
Administrator and OMB, and made
available to the public on request,
describing the matching activities of
SBA, including,

(i) Matching programs in which SBA
has participated;

(ii) Matching agreements proposed
that were disapproved by the Board;

(iii) Any changes in membership or
structure of the Board in the preceding
year;

(iv) The reasons for any waiver of the
requirement described below for
completion and submission of a cost-
benefit analysis prior to the approval of
a matching program;

(v) Any violations of matching
agreements that have been alleged or
identified and any corrective action
taken; and

(vi) Any other information required
by OMB to be included in such report;

(5) Serve as clearinghouse for
receiving and providing information on
the accuracy, completeness, and
reliability of records used in matching
programs;

(6) Provide interpretation and
guidance to SBA offices and personnel
on the requirements for matching
programs;

(7) Review Agency recordkeeping and
disposal policies and practices for
matching programs to assure
compliance with the Privacy Act; and

(8) May review and report on any SBA
matching activities that are not
matching programs.

(g) Cost-benefit analysis. Except as
provided in paragraphs (e)(2) and (3) of
this section, the Data Integrity Board
shall not approve any written agreement
for a matching program unless SBA has
completed and submitted to such Board
a cost-benefit analysis of the proposed
program and such analysis demonstrates
that the program is likely to be cost
effective. The Board may waive these
requirements if it determines, in
writing, and in accordance with OMB
guidelines, that a cost-benefit analysis is
not required. Such an analysis also shall
not be required prior to the initial
approval of a written agreement for a
matching program that is specifically
required by statute.

(h) Disapproval of matching
agreements. If a matching agreement is
disapproved by the Data Integrity Board,
any party to such agreement may appeal
to OMB. Timely notice of the filing of
such an appeal shall be provided by
OMB to the Committee on
Governmental Affairs of the Senate and
the Committee on Government

Operations of the House of
Representatives.

(1) OMB may approve a matching
agreement despite the disapproval of the
Data Integrity Board if OMB determines
that:

(i) The matching program will be
consistent with all applicable legal,
regulatory, and policy requirements;

(ii) There is adequate evidence that
the matching agreement will be cost-
effective; and

(iii) The matching program is in the
public interest.

(2) The decision of OMB to approve
a matching agreement shall not take
effect until 30 days after it is reported
to the committees described in
paragraph (h) of this section.

(3) If the Data Integrity Board and the
OMB disapprove a matching program
proposed by the Inspector General, the
Inspector General may report the
disapproval to the Administrator and to
the Congress.

§102.41

(a) Personnel Records. All SBA
personnel records and files, as
prescribed by OPM, shall be maintained
in such a way that the privacy of all
individuals concerned is protected in
accordance with regulations of OPM (5
CFR parts 293 and 297).

(b) Mailing Lists. The SBA will not
sell or rent an individual’s name or
address. This provision shall not be
construed to require the withholding of
names or addresses otherwise permitted
to be made public.

(c) Changes in Systems. The SBA
shall provide adequate advance notice
to Congress and OMB of any proposal to
establish or alter any system of records
in order to permit an evaluation of the
probable or potential effect of such
proposal on the privacy and other
personal or property rights of
individuals or the disclosure of
information relating to such individuals,
and its effect on the preservation of the
constitutional principles of federalism
and separation of powers.

(d) Medical Records. Medical records
shall be disclosed to the individual to
whom they pertain. SBA may, however,
transmit such information to a medical
doctor named by the requesting
individual. In regard to medical records
in personnel files, see also 5 CFR
297.205.

Other provisions.

Steven C. Preston,

Administrator.

[FR Doc. 07-1651 Filed 4-6-07; 8:45 am)]
BILLING CODE 8025-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2007-27012; Directorate
Identifier 2006—-NM-188-AD; Amendment
39-15017; AD 2007-07-15]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A300 B4-601, A300 B4-603, A300 B4—
605R, A300 C4-605R Variant F, A310-
204, and A310-304 Airplanes Equipped
With General Electric CF6-80C2
Engines

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is superseding an
existing airworthiness directive (AD),
which applies to certain Airbus Model
A300 B4-600, B4-600R, C4-605R
Variant F, and F4-600R (collectively
called A300-600) series airplanes; and
Model A310 series airplanes. That AD
currently requires a one-time inspection
for damage of the integrated drive
generator (IDG) electrical harness and
pyramid arm, and repair if necessary.
This new AD adds new repetitive
inspections, which, when initiated,
terminate the inspection required by the
existing AD. This new AD also requires
repairing damage and protecting the
harness. This new AD also provides for
optional terminating action for the
repetitive inspections. This new AD also
removes certain airplanes from the
applicability of the existing AD. This
AD results from a report of structural
damage on the forward pyramid arm of
an engine pylon due to chafing of the
IDG electrical harness against the
structure of the pyramid arm. We are
issuing this AD to prevent electrical
arcing in the engine pylon, which could
result in loss of the relevant alternating
current (AC) bus bar, reduced structural
integrity of the engine pylon, and
possible loss of control of the airplane.
DATES: This AD becomes effective May
14, 2007.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of May 14, 2007.

On May 13, 2004 (69 FR 23090, April
28, 2004), the Director of the Federal
Register approved the incorporation by
reference of Airbus All Operators Telex
A310-54A2038, dated February 19,
2004; and Airbus All Operators Telex
A300-54A6037, dated February 19,
2004.
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ADDRESSES: You may examine the AD
docket on the Internet at http://
dms.dot.gov or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street,
SW., Nassif Building, Room PL—401,
Washington, DC.

Contact Airbus, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France,
for service information identified in this
AD.

FOR FURTHER INFORMATION CONTACT: Tom
Stafford, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98057—-3356; telephone (425) 227-1622;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Examining the Docket

You may examine the airworthiness
directive (AD) docket on the Internet at
http://dms.dot.gov or in person at the
Docket Management Facility office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the street address stated in the
ADDRESSES section.

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that
supersedes AD 2004—09-01, amendment
39-13590 (69 FR 23090, April 28, 2004).
The existing AD applies to certain
Airbus Model A300 B4-600, B4—600R,
C4-605R Variant F, and F4-600R
(collectively called A300-600) series
airplanes; and Model A310 series
airplanes. That NPRM was published in
the Federal Register on January 26,
2007 (72 FR 3764). That NPRM
proposed to require a one-time
inspection for damage of the integrated
drive generator (IDG) electrical harness
and pyramid arm, and repair if
necessary. That NPRM proposed to add
new repetitive inspections, which,
when initiated, would terminate the
inspection required by the existing AD.
That NPRM also proposed to require
repairing damage and protecting the
harness. That NPRM also proposed to
provide for optional terminating action
for the repetitive inspections. That
NPRM also proposed to remove certain
airplanes from the applicability of the
existing AD.

ESTIMATED COSTS

Comments

We provided the public the
opportunity to participate in the
development of this AD. No comments
have been received on the NPRM or on
the determination of the cost to the
public.

Change to Applicability

We have removed Airbus Model
A310-308 airplanes from the
applicability of this AD. That model is
not listed as an FAA-certified model in
our type certificate data sheets.

Conclusion

We have carefully reviewed the
available data and determined that air
safety and the public interest require
adopting the AD with the change
described previously. We have
determined that this change will neither
increase the economic burden on any
operator nor increase the scope of the
AD.

Costs of Compliance

The following table provides the
estimated costs for U.S. operators to
comply with this AD.

Average
Action X\ézrri; labor rgte C;::t:f Cost per airplane reggtré?gé %firgllasri-es Fleet cost
per hour
One-time inspection 2 $80 $O | $160 oo, 100 e, $16,000.
(from AD 2004-09-01).
Repetitive inspections 4 80 0 | $320, per inspection 100 i, $32,000, per inspection
and harness protection cycle. cycle.
(new requirement).
New optional modification 8 80 2,460 | $3,100 ..coccvveevreerieee Up t0 100 ..evveeeeeeiiinn Up to $310,000.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on

products identified in this rulemaking
action.
Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:
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PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13
by removing amendment 39-13590 (69
FR 23090, April 28, 2004) and by adding
the following new airworthiness
directive (AD):

2007-07-15 Airbus: Amendment 39-15017.
Docket No. FAA-2007-27012;
Directorate Identifier 2006-NM-188—AD.

Effective Date

(a) This AD becomes effective May 14,
2007.

Affected ADs

(b) This AD supersedes AD 2004—09-01.
Applicability

(c) This AD applies to Airbus Model A300
B4-601, A300 B4-603, A300 B4-605R, A300
C4-605R Variant F, A310-204, and A310—
304 airplanes; certificated in any category;
equipped with General Electric CF6—-80C2
engines without full-authority digital
electronic control (FADEC); excluding
airplanes on which Airbus Modification
13184 was done in production.

Unsafe Condition

(d) This AD results from a report of
structural damage on the forward pyramid
arm of an engine pylon due to chafing of the
integrated drive generator (IDG) electrical
harness against the structure of the pyramid
arm. We are issuing this AD to prevent
electrical arcing in the engine pylon, which
could result in loss of the relevant alternating
current (AC) bus bar, reduced structural
integrity of the engine pylon, and possible
loss of control of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Restatement of Certain Requirements of AD
2004-09-01

All Operators Telex Reference

(f) The term ““All Operators Telex,”” or
“AQT,” as used in paragraphs (g), (h), and (j)
of this AD, means the following AOTs, as
applicable:

(1) For Model A300 B4-601, A300 B4—-603,
A300 B4-605R, and A300 C4—605R Variant F
airplanes: Airbus AOT A300-54A6037, dated
February 19, 2004; and

(2) For Model A310-204, and A310-304
airplanes: Airbus AOT A310-54A2038, dated
February 19, 2004.

Inspection

(g) At the applicable time in paragraph
(g)(1) or (g)(2) of this AD, do a one-time
detailed inspection for discrepancies of the
IDG harness, harness bracket, retaining

fasteners, and pyramid arm, in accordance
with the applicable AOT.

(1) For airplanes on which Airbus
Modification 07591 has not been
incorporated as of May 13, 2004 (the effective
date of AD 2004—09-01): Within 10 days after
May 13, 2004.

(2) For airplanes on which Airbus
Modification 07591 has been incorporated as
of May 13, 2004: Within 600 flight hours after
May 13, 2004.

Note 1: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

Related Investigative and Corrective Actions
for Damaged Electrical Harness

(h) If any discrepancy in the IDG electrical
harness, fretting at the convoluted conduits,
or contact between the IDG electrical harness
and the pyramid arms is found during the
inspection required by paragraph (g) of this
AD: Before further flight, do the applicable
related investigative actions and corrective
actions in accordance with the applicable
AOT.

Corrective Action for Damaged Electrical
Harness Bracket, Retaining Fasteners, or
Pyramid Arm

(i) If any discrepancy in the electrical
harness bracket, retaining fasteners, or
pyramid arm is found during the inspection
required by paragraph (g) of this AD: Before
further flight, repair in accordance with a
method approved by the Manager,
International Branch, ANM-116, Transport
Airplane Directorate, FAA; the Direction
Générale de I’Aviation Civile (DGAC) (or its
delegated agent); or the European Aviation
Safety Agency (EASA) (or its delegated
agent). After the effective date of this AD,
repair in accordance with a method approved
by the FAA or the EASA.

No Reporting Requirement for Paragraph (g)
of this AD

(j) Although the referenced AOTs describe
procedures for submitting certain
information to the manufacturer, no report is
required for the inspection required by
paragraph (g) of this AD.

New Requirements of this AD

Repetitive Inspections

(k) Within 6 months after the effective date
of this AD, and thereafter at intervals not to
exceed 12 months: Do a detailed inspection
for damage of the IDG harness and the pylon
pyramid arms, and protect the harness. Do
the actions in accordance with Airbus
Service Bulletin A300-24-6097, dated March
3, 2006 (for Model A300 B4-601, A300 B4—
603, A300 B4-605R, and A300 C4-605R
Variant F airplanes); or A310-24-2100, dated
March 3, 2006 (for Model A310-204, and
A310-304 airplanes). The initial inspection

terminates the requirements of paragraph (g)
of this AD. If any discrepancy is found:
Before further flight, repair in accordance
with the applicable service bulletin; except,
where the service bulletin specifies to contact
the manufacturer for repair instructions, this
AD requires repair using a method approved
by either the Manager, International Branch,
ANM-116; or the EASA (or its delegated
agent).

Report

(1) At the applicable times specified in
paragraphs (1)(1) and (1)(2) of this AD, submit
a report of the findings (both positive and
negative) of each inspection required by
paragraph (k) of this AD. Send the report to
Airbus Customer Services Directorate,
Department AI/SE-E43, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. The report must include the
information specified in Appendix 01 of
Airbus Service Bulletin A300-24-6097 or
A310-24-2100, both dated March 3, 2006, as
applicable. Under the provisions of the
Paperwork Reduction Act (44 U.S.C. 3501 et
seq.), the Office of Management and Budget
(OMB) has approved the information
collection requirements contained in this AD
and has assigned OMB Control Number
2120-0056.

(1) For each inspection done after the
effective date of this AD: Send the report
within 30 days after the inspection.

(2) If an inspection was done before the
effective date of this AD: Send the report
within 30 days after the effective date of this
AD.

Optional Terminating Action

(m) Replacement of the bracket feeder on
the pylons terminates the requirements of
this AD if the bracket feeder is replaced in
accordance with Airbus Service Bulletin
A300-54-6038, dated May 12, 2006 (for
Model A300 B4-601, A300 B4—603, A300
B4-605R, and A300 C4—605R Variant F
airplanes); or A310-54-2039, dated May 12,
2006 (for Model A310-204, and A310-304
airplanes); as applicable.

Alternative Methods of Compliance (AMOCs)

(n)(1) The Manager, International Branch,
ANM-116, has the authority to approve
AMOC:s for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

(2) Before using any AMOC approved in
accordance with §39.19 on any airplane to
which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

Related Information

(0) EASA airworthiness directive 2006—
0155, dated June 1, 2006, also addresses the
subject of this AD.

Material Incorporated by Reference

(p) You must use the service information
identified in Table 1 of this AD to perform
the actions that are required by this AD,
unless the AD specifies otherwise.
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TABLE 1.—REQUIRED MATERIAL
INCORPORATED BY REFERENCE

Airbus Service informa-

tion Date

All Operators Telex
A300-54A6037.

All Operators Telex
A310-54A2038.

Service Bulletin A300—
24-6097, including
Appendix 01.

Service Bulletin A310-
24-2100, including
Appendix 01.

February 19, 2004.
February 19, 2004.

March 3, 2006.

March 3, 2006.

You must use the service information
identified in Table 2 of this AD to perform
the optional terminating action, if
accomplished, unless the AD specifies
otherwise.

TABLE 2.—OPTIONAL MATERIAL
INCORPORATED BY REFERENCE

Airbus Service informa-
tion Date
Service Bulletin A300— | May 12, 2006.
54-6038.
Service Bulletin A310— | May 12, 2006.
54-2039.

(1) The Director of the Federal Register
approved the incorporation by reference of
the service information identified in Table 3
of this AD in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51.

TABLE 3.—NEW MATERIAL
INCORPORATED BY REFERENCE

Airbus Service Bulletin Date

A300-24-6097, includ-
ing Appendix 01.
A300-54-6038 .............
A310-24-2100, includ-
ing Appendix 01.
A310-54-2039 .............

March 3, 2006.

May 12, 2006.
March 3, 2006.

May 12, 2006.

(2) On May 13, 2004 (69 FR 23090, April
28, 2004), the Director of the Federal Register
approved the incorporation by reference of
Airbus All Operators Telex A310-54A2038,
dated February 19, 2004; and Airbus All
Operators Telex A300-54A6037, dated
February 19, 2004.

(3) Contact Airbus, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France, for a
copy of this service information. You may
review copies at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal-register/
cfr/ibr-locations.html.

Issued in Renton, Washington, on March
28, 2007.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E7—6450 Filed 4—6—-07; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39

[Docket No. FAA—-2005-20944; Directorate
Identifier 2003—NE-64—-AD; Amendment 39—
15018; AD 2007-08-01]

RIN 2120-AA64

Airworthiness Directives; General
Electric Company CT7-5, -7, and -9
Series Turboprop Engines

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is superseding an
existing airworthiness directive (AD) for
General Electric Company (GE) CT7-
5A2,-5A3, -7A, -7A1, -9B, —9B1, and
—9B2, —9C, -9C3, —9D, and —9D2
turboprop engines, with certain part
number (P/N) and serial number stage 2
turbine aft cooling plates installed. That
AD currently requires a onetime eddy
current inspection (ECI) of boltholes in
certain P/N stage 2 turbine aft cooling
plates. This AD expands the population
of affected CT7 turboprop engine
models, but reduces the number of
cooling plates affected. It also requires
a onetime ECI of boltholes in certain P/
N stage 2 turbine aft cooling plates with
specific serial numbers. This AD results
from the manufacturer expanding the
list of affected engine models and
identifying the affected stage 2 turbine
aft cooling plates by serial number. We
are issuing this AD to prevent
separation of the stage 2 turbine aft
cooling plate, resulting in uncontained
engine failure and damage to the
airplane.

DATES: This AD becomes effective May
14, 2007. The Director of the Federal
Register approved the incorporation by
reference of certain publications listed
in the regulations as of May 14, 2007.
ADDRESSES: You can get the service
information identified in this AD from
General Electric Aircraft Engines CT7
Series Turboprop Engines, 1000
Western Ave, Lynn, MA 01910;
telephone (781) 594—-3140, fax (781)
594-4805.

You may examine the AD docket on
the Internet at http://dms.dot.gov or in
Room PL—401 on the plaza level of the
Nassif Building, 400 Seventh Street,
SW., Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Mark Bouyer, Engine Certification
Office, FAA, Engine and Propeller
Directorate, 12 New England Executive
Park, Burlington, MA 01803; telephone
(781) 238-7755; fax (781) 238-7199.

SUPPLEMENTARY INFORMATION: The FAA
proposed to amend 14 CFR part 39 with
a proposed AD. The proposed AD
applies to GE CT7-5A2, -5A3, -7A,
—7A1,-9B, -9B1, and —9B2 turboprop
engines, with certain P/N and serial
number stage 2 turbine aft cooling plates
installed. We published the proposed
AD in the Federal Register on March 31,
2006 (71 FR 16248). That action
proposed to expand the population of
affected CT7 turboprop engine models
required to undergo a onetime ECI of
boltholes in certain P/N stage 2 turbine
aft cooling plates. That action also
proposed to reduce the number of
cooling plates affected by identifying
the serial numbers.

Examining the AD Docket

You may examine the docket that
contains the AD, any comments
received, and any final disposition in
person at the Docket Management
Facility between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
(800) 647-5227) is located on the plaza
level of the Department of
Transportation Nassif Building at the
street address stated in ADDRESSES.
Comments will be available in the AD
docket shortly after the DMS receives
them.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments received.

Clarification of ECI Requirements

GE suggests that we clarify paragraph
(f) of this AD to limit the required ECI
to stage 2 turbine aft cooling plates that
are being returned to service. This
change would eliminate any
requirement to ECI cooling plates that
are not going to be reused. We agree. If
the cooling plate is not going to be
reused, there is no need to ECI it
immediately after it is removed.
Paragraph (h) of this AD requires an ECI
of all cooling plates affected by this AD
before they are returned to service. We
made the clarification to paragraph (f).
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Clarification of Onetime Inspection

GE proposes that we add a
terminating action statement to clarify
that the ECI is a onetime inspection and
repetitive inspections of the stage 2
turbine aft cooling plate is unnecessary.
We do not agree. This information is
already included in paragraph (f), which
specifies that the inspection is a
onetime ECI. We did not change the AD.

Question on Compliance Threshold of
6,000 Cycles-in-Service (CIS)

GE also questions whether the
calculated compliance threshold of
6,000 CIS is viable given the amount of
time required to publish the AD. We do
not agree. The number of engine cycles
that will accumulate during the AD
review process will not change the
safety assessment that is based on the
calculated compliance time. We did not
change the AD.

Conclusion

We have carefully reviewed the
available data, including the comments
received, and determined that air safety
and the public interest require adopting
the AD with the changes described
previously. We have determined that
these changes will neither increase the
economic burden on any operator nor
increase the scope of the AD.

Costs of Compliance

We estimate that this AD will affect
494 engines installed on airplanes of
U.S. registry. We also estimate that it
will take about 1 work-hour per engine
to perform the actions, and that the
average labor rate is $80 per work-hour.
Based on the number of cracks found in
the inspected engines, we estimate that
2.5 percent of the 494 engines will
require replacing stage 2 turbine aft
cooling plates because of rejection by
the onetime ECI. Required parts will
cost about $17,000 per engine. Based on
these figures, we estimate the total cost
of the AD to U.S. operators to be
$243,520.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations

for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD and placed it in
the AD Docket. You may get a copy of
this summary at the address listed
under ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends 14 CFR part 39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by

removing Amendment 39-14247 70 FR

54835, September 19, 2005, and by

adding a new airworthiness directive,

Amendment 39-15018, to read as

follows:

2007-08-01 General Electric Company:
Amendment 39-15018. Docket No.
FAA—-2005-20944; Directorate Identifier
2003-NE-64—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective May 14, 2007.

Affected ADs

(b) This AD supersedes AD 2005-18-01,
Amendment 39-14247.
Applicability

(c) This AD applies to General Electric
Company (GE) CT7-5A2/-5A3/-7A/-7A1/-
9B/-9B1/-9B2/-9C/-9C3/-9D/-9D2
turboprop engines with stage 2 turbine aft
cooling plates, part number (P/N)
6064T07P01, 6064T07P02, 6064T07P05, or
6068T36P01 installed. These engines are
installed on, but not limited to,
Construcciones Aeronauticas, SA CN-235
series and SAAB Aircraft AB SF340 series
airplanes.

Unsafe Condition

(d) This AD results from the manufacturer
expanding the list of affected engine models
and identifying the affected stage 2 turbine
aft cooling plates by serial number. We are
issuing this AD to prevent separation of the
stage 2 turbine aft cooling plate, resulting in
uncontained engine failure and damage to
the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed at the
next engine or hot section module shop visit,
but before accumulating an additional 6,000
cycles-in-service after the effective date of the
AD, unless already done.

Onetime Eddy Current Inspection (ECI)

(f) Perform a onetime ECI of the stage 2
turbine aft cooling plates P/N 6064T07P01,
6064T07P02, 6064T07P05, or 6068T36P01,
that are listed by serial number in Section 4,
Appendix A, of GE Alert Service Bulletin
(ASB) No. CT7-TP S/B 72—A0464, Revision
04, dated December 12, 2005, and that will
be returned to service. Use 3.B.(1) through
3.B.(3) of GE ASB No. CT7-TP S/B 72—
A0464, Revision 4, dated December 12, 2005
to perform the inspection.

(g) For stage 2 turbine aft cooling plates
that do not pass the Return to Service
Criteria, do either of the following:

(1) Replace the stage 2 turbine aft cooling
plate with a new cooling plate that has a
serial number that is not listed in Section 4,
Appendix A, of GE ASB No. CT7-TP S/B 72—
A0464, Revision 04, dated December 12,
2005, or

(2) Replace the stage 2 turbine aft cooling
plate with a cooling plate that meets the
acceptance criteria of 3.B.(1) through 3.B.(3)
of GE ASB No. CT7-TP S/B 72—-A0464,
Revision 4, dated December 12, 2005.

(h) After the effective date of this AD, do
not install any stage 2 turbine aft cooling
plates with serial numbers identified in
Section 4, Appendix A, without inspecting
the cooling plate as specified in 3.B.(1)
through 3.B.(3) of GE ASB No. CT7-TP S/B
72—A0464 Revision 04, December 12, 2005.

Previous Credit

(i) Eddy current inspections of the stage 2
turbine aft cooling plate boltholes done
before the effective date of this AD that use
GE ASB No. CT7-TP S/B 72—-A0464, dated
February 25, 2003; or Revision 1, dated
March 12, 2003; or Revision 2, dated May 9,
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2003; or Revision 3, dated July 23, 2004,
comply with the requirements specified in
this AD.

Definition of Engine or Hot Section Module
Shop Visit

(j) For the purposes of this AD, an engine
or hot section module shop visit is defined
as the introduction of the engine or hot
section module into a shop that includes
separating major case flanges.

Alternative Methods of Compliance

(k) The Manager, Engine Certification
Office, has the authority to approve
alternative methods of compliance for this
AD if requested using the procedures found
in 14 CFR 39.19.

Related Information

(1) Contact Mark Bouyer, Engine
Certification Office, FAA, Engine and
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803; e-
mail: mark.bouyer@faa.gov; telephone (781)
238-7755; fax (781) 238—7199, for more
information about this AD.

Material Incorporated by Reference

(m) You must use General Electric Alert
Service Bulletin No. CT7—TP S/B 72—-A0464,
Revision 04, dated December 12, 2005, to
perform the actions required by this AD. The
Director of the Federal Register approved the
incorporation by reference of this service
bulletin in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Contact General Electric
Aircraft Engines CT7 Series Turboprop
Engines, 1000 Western Ave, Lynn, MA
01910; telephone (781) 594-3140; fax (781)
5944805 for a copy of this service
information. You may review copies at the
FAA, New England Region, Office of the
Regional Counsel, 12 New England Executive
Park, Burlington, MA; or at the National
Archives and Records Administration
(NARA). For information on the availability
of this material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/federal-
register/cfr/ibr-locations.html.

Issued in Burlington, Massachusetts, on
April 2, 2007.
Peter A. White,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. E7—6446 Filed 4—6—07; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Office of the Secretary

14 CFR Part 331
[Docket OST-2006—-25906]
RIN 2105-AD61

Procedures for Reimbursement of
General Aviation Operators and
Service Providers in the Washington,
DC Area

AGENCY: Office of the Secretary, DOT.

ACTION: Final rule.

SUMMARY: This rule provides
reimbursement to fixed-base general
aviation operators and providers of
general aviation ground support services
at five metropolitan Washington, DC
area airports, for the direct and
incremental financial losses they
incurred while the airports were closed
due to Federal government actions taken
after the terrorist attacks on September
11, 2001. The airports are: Ronald
Reagan Washington National Airport;
College Park Airport in College Park,
Maryland; Potomac Airfield in Fort
Washington, Maryland; Washington
Executive/Hyde Field in Clinton,
Maryland; and Washington South
Capitol Street Heliport in Washington,
DC.

DATES: This rule is effective May 9,
2007.

FOR FURTHER INFORMATION CONTACT:
Interested persons with questions about
this regulation should contact James R.
Dann, U.S. Department of
Transportation, Office of General
Counsel, 400 7th Street, SW., Room
10102, Washington, DC 20590;
telephone 202-366—-9154. Interested
persons with questions about how to
apply for assistance, the status of
application reviews, etc. should contact
Tim Carmody, U.S. Department of
Transportation, Office of Aviation
Analysis, 400 7th Street, SW., Room
6417, Washington, DC 20590; telephone
202-366-2348. Application materials
and data sources that may assist
applicants in preparing applications are
available at the Department of
Transportation, Office of the Secretary’s
Web site at http://ostpxweb.dot.gov/
aviation/index.html under ‘“‘Programs,”
and then “General Aviation Operator
and Services Reimbursement:
Procedures for Reimbursement of
General Aviation Operators and Service
Providers in the Washington, DC Area.”
SUPPLEMENTARY INFORMATION: Following
the terrorist attacks on the United States
on September 11, 2001, general aviation
activity in the Washington, DC
metropolitan area was suspended. Five
airports were most affected: Ronald
Reagan Washington National Airport
(DCA); College Park Airport in College
Park, Maryland; Potomac Airfield in
Fort Washington, Maryland;
Washington Executive/Hyde Field in
Clinton, Maryland; and Washington
South Capitol Street Heliport in
Washington, DC. While DCA and the
three Maryland airports have since been
reopened to transient general aviation
traffic, the volume of general aviation
activity has not returned to

pre-September 11, 2001 levels due to
continuing security restrictions, and the
South Capitol Street Heliport was not
reopened to general aviation traffic and
is now used exclusively by the
Washington DC Metropolitan Police.
Because of the reduction in general
aviation activity at these locations, the
fixed-base operators and service
providers that supported general
aviation were also affected, with many
claiming that they were incurring
sustained and significant financial
losses due to the closures.

These fixed-base operators and
service providers were not eligible for
either compensation or loan guarantees
under the Air Transportation Safety and
System Stabilization Act, Pub. L. 107—
42 (Sept. 22, 2001), which had been
enacted to provide compensation to “air
carriers” who had incurred financial
losses due to the terrorist attacks. Under
that program, approximately $4.6 billion
has been paid to qualifying air carriers.

In 2003, the United States House of
Representatives Committee on
Appropriations requested that the
Department of Transportation (DOT)
prepare a report detailing the
documented financial losses by holders
of real property leases at the five
affected airports that were attributable
to the Federal actions since September
11, 2001. (House Report 108243, July
30, 2003, p. 8.) The Committee stated
that such a report would assist the
Congress in considering “‘potential
federal reimbursement for a portion of
these unusual financial losses.” In
October 2005, the Secretary of
Transportation submitted to the
Committee the requested report, which
was entitled: Estimated Financial Losses
to Selected General Aviation Entities in
the Washington, DC Area Final Report
(October 2005 DOT study). A copy of
this Report has been placed onto the
Office of the Secretary’s Web site, at the
address noted above. (See FOR FURTHER
INFORMATION CONTACT).

The October 2005 DOT study
identified sixteen general aviation
leaseholders at the five airports, and
estimated the financial losses that each
incurred during its study period (which
ran from September 11, 2001 to January
23, 2004) due to the Federal actions
taken after the terrorist attacks. The
estimates reflected the difference in net
income stated on a pre-tax basis
between what the companies projected
for the study period and the actual pre-
tax net income for that period, and
included both losses in pre-tax net
income and one-time costs attributable
directly to compliance with new
restrictions or regulations resulting from
the terrorist attacks. In formulating its
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estimates, the Department’s consultant
relied primarily on voluntary
information provided by each entity,
and while interviews were conducted to
confirm the general reasonableness and
consistency of the numbers provided,
no independent analysis, audit or
certification was conducted. Therefore,
the October 2005 DOT study advised
that these estimates were merely
preliminary and meant solely to inform
Congress in determining whether and in
what amount to appropriate funds to
reimburse these general aviation
entities. The October 2005 DOT study
also indicated that, if compensation
were to be made available, “the
financial data establishing the basis for
any payment, especially forecast
revenue, cost and net income, should

* * * be subject to a more rigorous
verification regime.” (Estimated
Financial Losses to Selected General
Aviation Entities in the Washington, DC
Area Final Report, at fn. 3.)

The total estimated financial losses
for the period reviewed were
$10,443,936, with more than half of that
amount being reported for one firm,
Signature Flight Support. The estimates
were in current dollars and reflected no
consideration for the time value of
money.

On November 30, 2005, the
Transportation, Treasury, Housing and
Urban Development, the Judiciary, the
District of Columbia, and Independent
Agencies Appropriation Act, 2006,
became law. Section 185 of the Act
provides for the reimbursement of
“fixed-base general aviation operators
and the providers of general aviation
ground support services” at the five
cited airports for the “direct and
incremental financial losses incurred
while such airports were closed to
general aviation operations, or as of the
date of enactment of this provision in
the case of airports that have not
reopened to such operations, by these
operators and service providers solely
due to actions of the Federal
government following the terrorist
attacks on the United States that
occurred on September 11, 2001.” The
Act provides up to $17 million to
reimburse these general aviation
entities; however, it states that, of the
$17 million provided, an amount not to
exceed $5 million, if necessary, is to be
available on a pro rata basis to fixed-
base general aviation operators and the
providers of general aviation ground
support services located at the three
Maryland airports: College Park Airport
in College Park, Maryland; Potomac
Airfield in Fort Washington, Maryland;
and Washington Executive/Hyde Field
in Clinton, Maryland.

Section 185 further states that the
appropriated funds included the cost of
“an independent verification regime”’;
that no funds shall be obligated or
distributed to such general aviation
entities until an independent audit is
completed; that losses incurred as the
result of violations of law, or through
fault or negligence of such entities or of
third parties (including airports) are not
eligible for reimbursement; and that the
obligation and expenditure of funds are
conditional upon full release of the
United States Government for all claims
for financial losses resulting from such
actions.

On October 4, 2006, the Department
published in the Federal Register a
Notice of Proposed Rulemaking (NPRM)
in order to implement this Act (71 FR
58546 et seq.). There, the Department
proposed definitions of various terms
found in the Act; the eligibility
requirements for applicants; the
methodology for determining the losses
to be reimbursed, including the forms
by which applications would be made;
the time periods at each airport for
which reimbursement of losses would
be made; the procedures for verifying
and auditing claims; and various other
matters. The Department invited
comments on its proposals, and 16
responsive comments were received.

Below, we summarize the comments
that we received and describe our
response to those comments, including,
where appropriate, the modifications we
are making based upon those comments.

Eligibility of Airports Per Se To Apply
for Reimbursement

One commenter, a small airport,
contended that airports should be
eligible for reimbursement for their
losses under the Rule, because they
“provide leaseholds to those who
operate, service, and otherwise support
general aviation aircraft,” and simply by
doing so provide “‘general aviation
ground support services.”

DOT Response: DOT believes that
Section 185 should not be read, and was
not meant to be read, to include airports
per se as “‘providers of general aviation
ground support services” eligible for
reimbursement under this program.
First, providing a facility that others
may use for general aviation support is
not the same as itself providing
“services” to general aviation, and the
latter formulation represents an
interpretation that is more faithful to the
language Congress actually used.
Second, Congress clearly knows what an
“airport” is, and if it intended that
airports ‘““as airports’” be reimbursed for
losses it surely would have plainly
provided for that in Section 185, rather

than using the less direct “providers of
general aviation services” language it
chose. Finally, Congress, DOT, and
other public authorities have used other
vehicles to provide financial assistance
to airports to reflect increased security
and other requirements after the
September 11 terrorist attacks, under
which we understand various airports
here recovered at least some elements of
their added costs. The history of this
legislation indicates that it was designed
to assist those general aviation entities
who were not eligible under other
programs to recover their losses after 9/
11.

Of course, if an airport here can show
that it served as a fixed-base operator, or
provider of general aviation ground
support services as those terms are
defined in Section 331.3 of the Rule,
then it would qualify in that capacity for
reimbursement under this program.

Eligibility of General Aviation Entities
That Did Not Operate at One of the Five
Airports on September 11, 2001

Glenwood Aviation, a leaseholder and
fixed-base general aviation operator at
the South Capitol Street Heliport who
initiated operations there after the
September 11 attacks (specifically, on
October 1, 2002), expressed concern that
certain language in the NPRM preamble,
proposed rule, and application forms
could be construed as precluding it from
qualifying for reimbursement. DOT’s
language causing this concern generally
referenced eligible applicants as limited
to those that had operations at one or
more of the five airports on September
11, 2001. The commenter stated that, in
fact, Section 185 imposes no such
restriction, and should be read more
broadly to include the commenter
within the class eligible for
reimbursement.

DOT Response: The relevant language
of Section 185 appropriates funds to
reimburse general aviation operators
and the providers of general aviation
ground support services “at” the five
airports for direct and incremental
financial losses, incurred while the
airports were closed solely due to the
actions of the Federal government after
the terrorist attacks of September 11,
2001. Thus, the commenter is correct in
asserting that the legislative language
does not limit general aviation entities
eligible for reimbursement to those
operating at one or more of the airports
on September 11, 2001.

The commenter does not disclose, in
its comment, how it became the fixed-
base operator at South Capitol Street,
and in particular, whether it has any
contractual relationship with its
predecessor, Air Pegasus. Air Pegasus
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abandoned its lease to operate at that
facility on September 30, 2002, and
Glenwood Aviation states that it began
its operations on October 1, 2002, the
following day. If Glenwood is simply
asserting rights to reimbursement based
on an assignment of these rights to it by
Air Pegasus, the Department would
consider its application so long as there
is a full disclosure of this basis for doing
so, the necessary information from Air
Pegasus was supplied, and copies of the
contractual documents are attached.

However, if the commenter’s theory of
recovery is not as an assignee, there is
a further issue: Section 185 limits
reimbursement to those losses that were
incurred “‘solely due to the actions of
the Federal government following the
terrorist attacks on the United States
that occurred on September 11, 2001
(emphasis supplied). On October 1,
2002, when the commenter began its
operations at South Capitol Street, the
Federal government had already taken
its actions to close that facility to
general aviation operations. The
commenter knew or had constructive
knowledge of that closure, and
presumptively assumed the risk when it
negotiated the lease and began its
operations that security or other
considerations could require that the
facility remain closed for some time,
and perhaps never be reopened at all.
Further, the status and uncertain future
of the heliport should have permitted
one then negotiating for a lease to obtain
terms reflecting this risk-laden situation.
Thus, in these instances, the notion that
a “loss”” was incurred “solely” due to
actions taken by the Federal government
following the attacks—and not due at
least in part to miscalculation of risk or
failure to adequately provide for it—is
difficult to envision.

Nonetheless, because the statute itself
does not foreclose reimbursement to
applicants that were not operating at
one of the airports on September 11, we
will not foreclose reimbursement to this
or other similarly-situated parties
without affording them an opportunity
to demonstrate, to DOT’s satisfaction,
that they can meet the other
requirements of the statute and
regulation. To meet those requirements,
they would still need to supply an
actual or, if none exists, a reasonable
forecast showing post-9/11 business
expectations absent the actions of the
Federal government following the
September 11 terrorist attacks, and show
further that any claimed losses were
solely due to those actions.

DOT will therefore modify § 331.5 to
read as follows: “If you are or were a
fixed-base general aviation operator or
provider of general aviation ground

support services (collectively “operators
or providers”) at an eligible airport or
airports in the Washington, DC area, and
incurred direct or incremental losses
during the applicable reimbursement
periods stated at § 331.13 that were
solely due to the actions of the Federal
government following the terrorist
attacks on the United States on
September 11, 2001, you may apply for
reimbursement under this part * * *.”

DOT will also modify the application
form item 3 on Appendix A to read “At
which of the following airports did the
applicant operate as a fixed-base
operator or provider of general aviation
ground support services during the
eligible period for reimbursement?”’

These modifications do not reflect any
change to the reimbursement
methodology that will be employed, or
to the showing of loss and sole cause for
loss that will be necessary to have an
application approved.

Reimbursement Methodology

A number of commenters raised
concerns about the inclusiveness of the
rule’s methodology for determining the
eligibility of losses. They maintained
that losses due to foreclosure on homes,
loss in value of real property, the
adverse effect on their credit, fixed
expenses, required maintenance, the
cost of loans, personal savings invested
in the business, and debts and wages
that had gone unpaid should constitute
eligible losses for which there would be
reimbursement. Several also indicated
that DOT’s “‘lost profits” approach
failed to recognize that some GA entities
were small businesses, which tended to
reinvest in the business rather than
“take profits.”

DOT Response: As background, the
reimbursement methodology proposed
by DOT in the NPRM relied on an
applicant’s forecast of revenues and
expenses had the 9/11 attacks not
occurred, which would then be
compared with the actual revenues and
expenses that occurred for the period of
eligibility. As proposed, the claimant
would generally be reimbursed for the
difference in forecast revenues and
expenses and actual revenues and
expenses for the period.

Some of the loss items asked about by
commenters would be addressed within
this reimbursement scheme. For
example, their forecasts would
presumably itemize their projected
“fixed expenses,” ‘““maintenance,”
“wages,” etc., and their actual expenses
for those same items over the
reimbursement period would be tallied.
However, personal (as opposed to
business) losses are not compensable
under Section 185, nor can DOT

reimburse for speculative losses or for
losses that were not fully borne, in the
normal course of business, during the
allowable eligibility period.

As to debt and equity investment
represented by loans and use of
personal funds, these would normally
be reported as “debt and equity
investment” on the balance sheet of the
business as offsets to increased cash in
compliance with accounting principles.
The reimbursement methodology
proposed by DOT would permit
carrying the interest on the loan as a
non-operating business expense on the
income statement. This expense, along
with other non-operating expenses and
operating expenses would be, in
essence, subtracted from forecast
revenues to produce an adjusted
income, to be compared against forecast
income in determining the amount of
any loss. Funds “reinvested” back into
a company constitute an investment that
would be carried as additional capital
invested (an increase in equity), or
retained earnings, on the balance sheet.
These retained earnings or additional
invested capital increase the value of
the firm that inures to the benefit of
equity holders on a continuing basis,
and so would not be reimbursed as a
loss within the proposed methodology.

DOT believes its methodology for
determining loss is appropriately
comprehensive and fully satisfies the
intent of Congress. We therefore are not
proposing any modifications to it as a
result of the comment process.

Tax Treatment Issues

One commenter questioned whether
the intent of the legislation is to
reimburse for damages rather than
replacement of income, in which case
the Rule should specify that any
reimbursements should be tax-free.
Another commenter urged that the
Department’s reference to net income be
clarified to specify income before taxes,
and that any other calculations of
amount should be based on income
before tax.

DOT Response: DOT does not view
the language or intent of the legislation
as providing reimbursement for
damages, and disagrees that payments
under the reimbursement program
should be tax-free. DOT agrees with the
second comment, viewing Section 185
as providing for reimbursement of losses
through payments that essentially serve
as replacement revenues to offset the
losses incurred while the airports were
closed due to Federal government
actions. These replacement revenues,
like normal business revenues, would
be subject to taxes. Since the
reimbursements granted here would be
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subject to taxation, they should not be
calculated on the basis of taxes that
have already been paid. For
clarification, we are therefore revising
§ 331.7 to change four references to “net
income” to read “net income before
taxes” instead, and, in the application
form, modifying the reimbursement
claim form by using the term “adjusted
income,” which reflects the net of
operating revenues and expenses and
certain prescribed non-operating
expenses and revenues upon which
taxes are calculated.

Mitigation of Losses

One commenter, who had been able to
recapture some losses by moving
operations to another, non-impacted
airport, argued that “although it is
possible to estimate, it would be
complex and somewhat judgmental for
[it] to attempt to measure secondary
effects at other locations, not reflected
in any financial documents, that may be
attributable in part to the closure by the
government of operations at DCA and to
determine how this may or may not
have affected [its] DCA’s losses.” It
further asserted that, as a company with
operations around the world, it engaged
in many aviation and non-aviation
income-producing activities before and
after September 11, 2001, which have
no relationship with the shutdown of
DCA and should not be a factor relating
to its reimbursement.

DOT Response: DOT is proposing no
change to the Rule in this regard. If an
applicant was able to derive increased
profits at another airport or airports as
a result of diversion of traffic due to
closure of one or more of the eligible
airports, then those increases should
serve to offset its reimbursable losses.
While quantifying that offset amount
may be “complex and somewhat
judgmental,” the commenter conceded
that it was possible to estimate, and
DOT staff and, if necessary, an
independent audit can help to ensure
that an appropriate adjustment is made.
If a narrower methodology were
adopted, focusing only on an entity’s
revenues and expenses associated with
an eligible airport and ignoring the fact
that some operations had migrated to
another airport and produced income
there, it could produce a windfall profit
for the entity that DOT believes was not
intended by Congress.

Time Value of Money

The intent of Congress was to
reimburse eligible claimants for ‘“‘the
direct and incremental financial losses
incurred.” In the NPRM, we proposed
that applicants would report forecasted
net income for the applicable

reimbursement period and actual net
income earned for that period. We
explicitly excluded from the
reimbursement the time value of money
through the payment of interest on lost
profits for the period of time the funds
were available for use, tentatively
determining that, as a legal matter, the
Department is precluded from payment
of interest under the circumstances
present here. See, e.g., United States v.
Alcea Bank of Tillamooks, 341 U.S. 48,
49 (1951). While several commentators
asserted that interest should be
reimbursable in the context of
compensation paid pursuant to a
governmental taking, such as the closure
of airports, we do not believe that this
comparison is valid. As noted below,
the analogy to a governmental taking is
inapt. A closer analogy is to the
compensation paid under the Air
Transportation Safety and System
Stabilization Act, Pub. Law 107—42.
That compensation, which was
distributed in up to three tranches over
time, did not include interest payments
in any of the three distributions,
including payments made even into
2004 and 2005. While the time period
for applicants under Section 185 does
differ from the time periods for
applicants under the Stabilization Act,
we believe that the payment of interest
should be excluded here as it was there.

One commenter asserted that,
however the Department must treat
interest, ‘‘time value of money”’
represents a different concept and may
and should be paid. In its view, the time
value of money reflects the erosion in
the value of money due to inflation, as
well as the fact that funds available for
use today can be put to productive use
that will increase returns in the future.
However, the erosion in the value of
money is compensated for by paying
interest, and, as explained, DOT is
precluded by law from paying interest.
However, as to lost capital earnings, the
reimbursement calculus does permit an
applicant to receive compensation if it
can successfully demonstrate that its
forecast showed a likely increase in net
income that was planned for further
investment at a reasonable rate, which
increase and investment did not occur
due to Federal government actions after
September 11. In doing so, applicants
must provide suitable supporting
documentation for their specific claims
because it would be highly speculative
to hypothesize as to how earnings
would have been reinvested and how
those investments would fare, especially
in the volatile economic climate after
September 11. DOT will not simply
provide a generalized ‘“‘time value”

percentage to all claims, which would
effectively be a payment in lieu of
interest.

Fifth Amendment Taking

A large fixed-base operator argued
that reimbursement under this program
should follow just compensation
principles of the Fifth Amendment,
specifically in the payment of interest.
This commenter asserted that the intent
of Section 185 was to reimburse
claimants for the effective taking of their
property, in accordance with the Fifth
Amendment to the Constitution.

DOT Response: DOT has not used a
Fifth Amendment takings approach in
proposing its methodology for
reimbursing eligible GA entities. This
action is consistent with and follows
from the decision of the United States
Court of Appeals for the Federal Circuit,
in Air Pegasus of DC, Inc. v. United
States, 424 F. 3d 1206 (2005). In
affirming a decision by the United
States Court of Federal Claims, the
Federal Circuit there found that the
Federal regulations restricting aviation
activity in the District of Columbia area
did not effect a taking of the private
property of Air Pegasus, a lessee of real
property at the South Capitol Street
Heliport. Fifth Amendment takings
precedents are thus not applicable to
our Rulemaking here.

Lobbying Expenses

One commenter questioned the
NPRM’s general preclusion of legal and
lobbying expenses as eligible for
reimbursement. The commenter argued
that general lobbying and legal expenses
are reasonable expenses, and a
necessary cost of doing business.
However, it allowed that lobbying
expenses specifically incurred in an
effort to “obtain funding for the
shutdown” may be excluded by law.

DOT Response: The Department
believes this comment has merit, and
accordingly will modify § 331.7(g) of the
Rule to read: “Lobbying and attorneys”
fees incurred to promote reimbursement
for losses resulting from the terrorist
attacks or enact Section 185 of Pub. L.
109-115 are not eligible for
reimbursement.” The Department will
also modify § 331.21(i) of the Rule to
change “lobbying expenses” to
“lobbying expenses incurred to promote
reimbursement for losses resulting from
the terrorist attacks or enact Section 185
of Pub. L. 109-115.”

Eligible Reimbursement Period

Section 185 provides reimbursement
for losses incurred while the five
airports “were closed to general aviation
operations, or [up to] the date of
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enactment of this provision [i.e.,
November 30, 2005] in the case of
airports that have not reopened to such
operations. * * *” Only one airport,
the South Capitol Street Heliport,
remained closed to general aviation
traffic through November 30, 2005. The
other four airports were reopened to
general aviation in stages: (1) First, after
September 11, 2001, but only via special
waiver, (2) then, opened to limited
general aviation operations for based
aircraft, (3) and then, opened to include
transient traffic. Due to continuing
security restrictions, in no case has
general aviation activity reached the
same level as it had before September
11, 2001. Because the statute speaks in
terms of binary “closed”” and
“reopened” airports, admitting of no
intermediate stages, the issue arises as
to what point during the reopening
process the airports ceased to be
“closed” and should be considered
“reopened” for purposes of determining
the ending date for any reimbursement
payments.

The NPRM addressed the issue at
length. It proposed that the airports be
considered reopened for purposes of the
statute as of the date that transient
traffic was permitted back. Under that
proposal, the ending date for eligibility
for reimbursement at Ronald Reagan
Washington National Airport would be
October 18, 2005; for College Park,
Potomac, and Washington Executive/
Hyde Field would be February 13, 2005;
and for the South Capitol Street
Heliport, since it was never reopened to
transient general aviation traffic, the
date of enactment of the Act, or
November 30, 2005.

Three commenters with interests at
one of the Maryland airports, and one
national association on behalf of Ronald
Reagan Washington National Airport,
argued that general aviation activity at
these airports remains subject to
security restrictions and that the
airports are not operating at their pre-9/
11 levels. While not contesting the fact
that the four airports allow transient
traffic to land, these commenters urged
that the eligibility period be extended to
the latest possible ending date in
recognition of the fact general aviation
aircraft do not have the same practical
access to these airports as they did
before September 11, 2001.

DOT Response: DOT agrees that the
levels of general aviation activity at
none of the five airports have returned
to those experienced prior to September
11, 2001. However, it is clear that, aside
from the South Capitol Street heliport,
the airports are no longer closed to
general aviation traffic and have
reopened to some degree; the question

is whether they have “reopened” in the
sense that Congress provided in the Act.
The commenters did not address the
Department’s reasoning, in the NPRM,
that Congress must not have considered
all five airports to be “‘closed” at the
time it passed the statute. Had it done
so, Congress would have simply
provided for reimbursement through the
date of enactment of the Act for each of
the airports, and not provided for a case-
by-case determination as to when each
“reopened.” Congress of course was
aware of the continuing security
requirements and operational
restrictions at the airports, and nothing
in relevant legislative history indicates
any basis other than airport “reopening”
as the point at which eligibility for
reimbursement was to terminate. The
Department believes that the
interpretation it proposed in the NPRM
is the one most consistent with the Act’s
language, and provides for a reasonably
generous and consistent treatment
among the airports. As a result, we have
not modified the ending dates for the
reimbursement periods in this Final
Rule.

Hyde Field Closure

A number of commenters having their
businesses or interests at Hyde Field
argued that excluding any
reimbursements for the period that
airport was closed for the second time
due to a security violation is not in
keeping with the intent of the legislation
and would create an undue hardship for
them. Typically, they further asserted
that they were not responsible for any
violations, that the closure was for a
minor security violation that should
have taken but a few days to resolve,
and that the length of the closure was
due to government delay.

DOT Response: Section 185 states,
“That losses incurred as a result of
violations of law, or through fault or
negligence, of such operators and
service providers or of third parties
(including airports) are not eligible for
reimbursements.” While the
commenters may be correct that they
themselves may not have been at fault
or otherwise responsible for the security
violation that closed the airport, neither
was the United States, and the statute
authorizes reimbursement only for
losses that were “solely due to the
actions of the Federal government
following the terrorist attacks on the
United States that occurred on
September 11, 2001.” Moreover, the
exclusionary language is directed at a
situation like the one at Hyde Field, and
the legislative intent is clear that
reimbursements not be available if the
losses were proximately caused by third

parties and not the United States. As a
consequence, the Department
determines that Hyde Field and its
general aviation service providers will
not be eligible for reimbursement during
the period that the airport was closed as
a result of violations of the law.

Washington, DC Air Defense
Identification Zone (ADIZ)

One comment raised concerns about
the economic impact of the Washington,
DC Air Defense Zone (ADIZ) on other
airports and businesses in the
Washington, DC metropolitan area. The
comment further proposed that the
ADIZ should be rescinded or modified
to reduce the economic impact on
airports.

DOT Response: Any losses that are
not covered by Section 185 of the 2006
Appropriations Act are outside the
scope of this rule and compensation for
such losses is beyond the authority of
the Department. Modifications to the
ADIZ, the flight restrictions and
maintenance of the ADIZ security zone
are also not within the scope of this
Rule.

Independent Audit Costs

The NPRM preamble stated that
“larger claims, and any questioned
claims, would be subject to audit,” and
that the Department is “proposing to
retain the flexibility to recover the costs
of the audit from the amount of
reimbursement.” While the NPRM did
not go on to explain the reasoning
behind the latter proposal, it was
intended to provide an incentive for
applicants to resolve their
reimbursement claims short of an audit.
It would also prevent audit costs from
always being spread as overhead across
the entire program, which could
unfairly reduce reimbursements on a
pro rata basis for small entities whose
applications did not give rise to any
issues on review.

One commenter, a large entity,
asserted that the large size of a claim
should not dictate that it must be
audited, and that audits should only
occur where claims are unresolved after
DOT consultation. It also argued that
Section 185 provides funding for both
audits and reimbursement of all eligible
losses up to the $17 million ceiling.
Thus, in its view, “Full reimbursement
should be made for any accepted claim
unless all the funds available have been
expended and the Department has no
choice but to reimburse an applicant for
less than its accepted claim for losses.”
Several other commenters asserted that
Section 185 does not provide for any
reductions in reimbursement for audit
costs, one adding that the costs of an
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audit can be substantial, and if this
offset principle were effectuated it could
swallow up the entire amount of a
claim.

DOT Response: While larger claims
are more likely to involve significant
issues and to require an audit, the
decision to audit a claim will be based
on the Department’s evaluation of the
completeness and reasonableness of a
claimant’s entire application. While
DOT has the flexibility to offset the cost
of an audit against the reimbursement
amount, it will do so only when
reimbursements would need to be
reduced because ceiling amounts have
been reached, and where the reason for
the audit involved questioned amounts
that could not be resolved informally.
Moreover, the maximum offset would be
one-third of the total audit cost incurred
by the Department. A reduction by one-
third is considered sufficient to achieve
the aims of dissuading unsupported
claims and encouraging cooperation
during the resolution process.

It is, of course, entirely possible that
an audit would sustain the full amount
of an applicant’s claim, in which case
the claim would be paid in full (subject
of course to the overall $17 million
ceiling). Only applicants whose claims
are not supported by audits would have
their verified reimbursement allocations
reduced, by a maximum of one-third of
their total Departmental audit costs.

Reimbursement for Professional Fees
Used in the Application Process

A trade association argued that fees
for professional service used in the
application process for reimbursement
should be eligible for repayment by the
Federal government. The association
stated that many of the applicants are
small businesses that do not have the
resources to outsource attorney or
accountant services to assist in the
application process, and that the
application process required activities
that would not be necessary absent the
events of September 11 and the
subsequent airport closures.

DOT Response: Upon review, DOT
agrees that the application process
would benefit, overall, if claimants were
able to utilize the services of
professionals familiar with accounting
standards and rules in submitting their
applications. Particularly where
applicants are subject to audit and,
potentially, to have to pay the costs of
that audit if any part of their claim is
rejected, DOT believes they should have
professionals available to them to help
ensure that their applications comply
with generally accepted accounting
standards and thereby meet the
Department’s requirements.

Accordingly, we are amending the
application form to include a separate
line item for professional accounting
services required in the submission of
the application, which DOT may
reimburse at 80%. (A sharing of cost
will reduce the prospect for the
provision of unnecessary services.) No
reimbursements will be made for more
general accounting or other legal or
professional services, and all claims will
be subject to a review for
reasonableness. Invoices for services
rendered must be attached to the
application form to allow for prompt
determinations to be made on
allowability. The reimbursement would
also be capped at a maximum amount
of $2,000, which should be more than
sufficient in at least the great majority
of cases for an accountant to provide the
services needed.

Submission Period

Several commenters requested an
extension of our proposed submission
deadline of 30 calendar days from the
effective date of the Final Rule. Two
suggested a minimum submission
period of 90 days. We recognize that
some small claimants may need
additional time to compile their
supporting data; however, consideration
of giving extra time must also factor in
other concerns that potential applicants
are interested in receiving their
reimbursement as soon as possible. On
this point, a trade association had
complained that DOT had already taken
considerable time to publish the NPRM,
and called for the remainder of the
process to be “clear, concise, and
timely.” In order to balance these
competing concerns, and also to provide
sufficient time for accounting
professionals to assist applicants, we are
establishing a submission period of 60
calendar days from the effective date of
the final rule. We believe that this
extension will benefit potential
applicants that require additional time
without burdening all applications with
90-day waits.

Funds Available if Set-Aside
Reimbursements Underrun $5 Million

Section 185 requires at least $5
million to be set aside for claims
originating from College Park Airport,
Potomac Airpark, and Washington
Executive/Hyde Field. One commenter
requested that DOT clarify what it will
do with any funds remaining after all
claims are processed from these three
airports.

DOT Response: Under the statutory
language, after the claims from these
designated airports are processed, if
there are any funds remaining from the

$5 million set-aside, then that money

will be available to reimburse valid

claims originating from other airports.

To clarify this point in the Rule, DOT
will add a Section 331.37, to read as
follows:

§331.37. What will happen to any remaining
funds if operators and providers at the
three Maryland airports make reimbursable
claims totaling less than $5 million?

If the operators and providers who are
eligible for the $5 million set-aside do not
exhaust the funds designated under the set-
aside, then any remaining money from the
set-aside will be made available for other
valid claims made under this Part.

Assistance Available During the
Application Process

A trade association commented that
many of the applicants eligible for
reimbursement are small businesses and
do not regularly develop full financial
statements and forecasts. The
association therefore requested that
Departmental staff be flexible and
provide as much assistance as possible
to the applicants that need help.

DOT Response: As discussed above,
DOT will provide fee reimbursements,
to a limited degree, to enable small
businesses to obtain professional
assistance in preparing their
applications. We have also posted other
potentially useful information on DOT’s
Web site. DOT personnel will, to the
extent resources permit, answer general
questions and provide information on
such matters as reimbursement
eligibility and processing status.
However, DOT staff will not be able to
assist in the actual preparation of the
applications, or provide tax or
accounting advice or interpretations.

Regulatory Analyses and Notices

Executive Order 12866 and DOT
Regulatory Policies and Procedures

This rule is nonsignificant for
purposes of Executive Order 12866 and
the Department of Transportation’s
Regulatory Policies and Procedures. The
rule establishes procedures to provide
reimbursement to eligible applicants
from funds appropriated by Congress.
The Department administers a number
of programs entailing similar
procedures. This rule therefore does not
represent a significant departure from
existing regulations and policy.
Furthermore, once implemented, this
rule would have only minimal cost
impacts on regulated parties.

Federalism

This rule does not directly affect the
States, the relationship between the
national government and the States, or
the distribution of power among the
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national government and the States,
such that consultation with the States
and local governments is required under
Executive Order 13132.

Regulatory Flexibility Act

The Department certifies that this rule
would not have significant economic
effects on a substantial number of small
entities. Many of the applicants for
reimbursements are likely to be small
entities. However, the overall benefits to
be provided to applicants are modest in
size and application costs themselves
are likely to be low. In the aggregate, the
cost among all applicants for gathering
information and submitting an
application should range from $2,501 to
$5,003.

Paperwork Reduction Act

This rule contains information
collection requirements subject to the
Paperwork Reduction Act of 1995,
specifically the application documents
that fixed-base general aviation
operators and providers of general
aviation ground support services must
submit to the Department to obtain
compensation. The title, description,
and respondent description of the
information collections are shown
below as well as an estimate of the
annual recordkeeping and periodic
reporting burden. Included in the
estimate is the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.

Title: Procedures (and Form) for
Reimbursement of General Aviation
Operators and Service Providers in
Washington, DC Area.

Need for Information: The
information is required to administer
the requirements of the Act.

Use of Information: The Department
of Transportation will use the data
submitted by the fixed-base general
aviation operators and providers of
general aviation ground support services
to determine their reimbursement for
direct and incremental financial losses
incurred while the airports were closed
due to Federal government actions taken
after the terrorist attacks on September
11, 2001.

Frequency: For this final rule, the
Department will collect the information
once from fixed-base general aviation
operators and providers of general
aviation ground support services.

Respondents: The respondents
include an estimated 24 fixed-base
general aviation operators and providers
of general aviation ground support
service. This estimate is based on the
number of fixed-base general aviation

operators and providers of general
aviation ground support services
identified in the October 2005 DOT
study.

Burden Estimate: Total applicant
burden of between $2,501 and $5,003
based on a burden of between three (3)
and six (6) hours per applicant and a
weighted average cost per hour of
$34.74.

Form(s): The data will be collected on
the Form entitled, “Application Form
for Reimbursement Under Section 185
of Public Law 109-115,” and referenced
in this part.

Average Burden Hours per
Respondent: A weighted average of four
(4) hours per application. The
Department has requested approval
from the Office of Management and
Budget for this information collection.

Other Statutes and Executive Orders

There are a number of other statutes
and Executive Orders that apply to the
rulemaking process that the Department
must consider in all rulemakings, but
which the Department has determined
are not sufficiently implicated by this
rule to require further action.
Specifically, this rule does not impact
the human environment under the
National Environmental Policy Act,
does not concern constitutionally
protected property rights such that
Executive Order 12630 is implicated,
does not involve policies with tribal
implications such that Executive Order
13175 is invoked, does not concern civil
justice reform under Executive Order
12988, does not involve the protection
of children from environmental risks
under Executive Order 13045, and will
not result in expenditures by State,
local, and tribal governments, in the
aggregate, or by the private sector, of
$100 million or more in any one year.

List of Subjects in 14 CFR Part 331

Air Transportation, Airports,
Airspace, Claims, Grant programs,
Reporting and recordkeeping
requirements.

Issued this 28th day of March, 2007, at
Washington DC.

Mary E. Peters,
Secretary of Transportation.

m For the reasons set forth in the
preamble, the Department adds 14 CFR
part 331 to read as follows:

PART 331—PROCEDURES FOR
REIMBURSEMENT OF GENERAL
AVIATION OPERATORS AND SERVICE
PROVIDERS IN THE WASHINGTON, DC
AREA

Subpart A—General Provisions
Sec.

331.1 What is the purpose of this part?

331.3 What do the terms used in this part
mean?

331.5 Who may apply for reimbursement
under this part?

331.7 What losses will be reimbursed?

331.9 What funds will the Department
distribute under this part?

331.11 What are the limits on
reimbursement to operators or providers?

331.13 What is the eligible reimbursement
period under this part?

331.15 How will other grants, subsidies, or
incentives be treated by the Department?

331.17 How will the Department verify and
audit claims under this part?

331.19 Who is the final decision maker on
eligibility for, and amounts of
reimbursement?

Subpart B—Application Procedures

331.21 What information must operators or
providers submit in their applications for
reimbursement?

331.23 In what format must applications be
submitted?

331.25 To what address must operators or
providers send their applications?

331.27 When are applications due under
this part?

Subpart C—Set-Aside for Operators and

Providers at Certain Airports

331.31 What funds are available to
applicants under this subpart?

331.33 Which operators and providers are
eligible for the set-aside under this
subpart?

331.35 What is the basis upon which
operators and providers will be
reimbursed through the set-aside under
this subpart?

331.37 What will happen to any remaining
funds if operators and providers at the
three Maryland airports make
reimbursable claims totaling less than $5
million?

Appendix to Part 331—Application Form for

Reimbursement Under Section 185 of Public

Law 109-115

Authority: 49 U.S.C. 322(a).

Subpart A—General Provisions

§331.1 What is the purpose of this part?

The purpose of this part is to establish
procedures to implement section 185 of
the Transportation, Treasury, Housing
and Urban Development, the Judiciary,
the District of Columbia, and
Independent Agencies Appropriation
Act, 2006 (“the Act” or “the 2006
Appropriation Act”’), Public Law 109—
115, 119 Stat. 2396. Section 185 is
intended to reimburse certain fixed-base
general aviation operators or providers
of general aviation ground support
services at five airports in the
Washington, DC metropolitan area for
direct and incremental losses due to the
actions of the Federal government to
close airports to general aviation
operations following the terrorist attacks
of September 11, 2001.
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§331.3 What do the terms used in this part
mean?

The following terms apply to this
part:

Airport means Ronald Reagan
Washington National Airport; College
Park Airport in College Park, Maryland;
Potomac Airfield in Fort Washington,
Maryland; Washington Executive/Hyde
Field in Clinton, Maryland; or
Washington South Capitol Street
Heliport in Washington, DC.

Closed or closure means the period of
time until the first general aviation
operations were generally permitted at
Ronald Reagan Washington National
Airport; until November 30, 2005 at
Washington South Capitol Street
Heliport; or the earliest that transient
traffic was generally permitted to return
to the three Maryland airports.

Department means the U.S.
Department of Transportation and all its
components, including the Office of the
Secretary (OST) and the Federal
Aviation Administration (FAA).

Direct and incremental losses means
losses incurred by a fixed-base general
aviation operator or a provider of
general aviation ground support services
as a result of the Federal government’s
closure of an airport following the
terrorist attacks against the United
States on September 11, 2001. These
losses do not include any losses that
would have been incurred had the
terrorist attacks on the United States of
September 11, 2001 not occurred.

Fixed-base general aviation operator
means an entity based at a particular
airport that provides services to and
support for general aviation activities,
including the provision of fuel and oil,
aircraft storage and tie-down, airframe
and engine maintenance, avionics
repair, baggage handling, deicing, and
the provision of air charter services. The
term does not include an entity that
exclusively provides products for
general aviation activities (e.g. a parts
supplier).

Forecast or forecast data means a
projection of revenue and expenses
during the eligible reimbursement
period had the attacks of September 11,
2001 not occurred.

Incurred means to become liable or
subject to (as in “to incur a debt”).

Loss means something that is gone
and cannot be recovered.

Provider of general aviation ground
support services means an entity that
does not qualify as a fixed-base general
aviation operator but operates at a
particular airport and supplies services,
either exclusively or predominantly, to
support general aviation activities,
including flight schools or security
services. The term does not include an

entity that exclusively provides
products for general aviation activities
(e.g. a parts or equipment supplier).

You means fixed-base general aviation
operators or providers of general
aviation ground support services.

§331.5 Who may apply for reimbursement
under this part?

If you are or were an eligible fixed-
base general aviation operator or
provider of general aviation ground
support services (collectively “operators
or providers”) at an eligible airport or
airports in the Washington, DC area, and
incurred direct or incremental losses
during the applicable reimbursement
periods stated at § 331.13 that were
solely due to the actions of the Federal
government following the terrorist
attacks on the United States on
September 11, 2001, you may apply for
reimbursement under this part. If you
are applying for reimbursement based
on losses at more than one airport, then
you must submit separate applications
for each airport. For example, if you are
a provider of general aviation ground
support services at Ronald Reagan
Washington National Airport and
Potomac Airfield in Fort Washington,
Maryland, you must submit two
separate applications.

§331.7 What losses will be reimbursed?
(a) You may be reimbursed an amount
up to the difference between the
adjusted income you actually or
reasonably forecasted for the eligible
reimbursement period and the actual
adjusted income you earned during the
eligible reimbursement period. If you
did not forecast for the eligible
reimbursement period or any part of the
eligible reimbursement period, you may
be reimbursed for the difference
between what you can show you would
have reasonably expected to earn as
adjusted income during that period had
the airport at which you are or were an
operator or provider not been closed as
the result of Federal government
actions, and the actual adjusted income
you earned during the eligible
reimbursement period. Adjusted income
is calculated on a pretax basis. It is the
total of Operating Profit or Loss (i.e.,
Total Operating Revenues minus Total
Operating Expenses) and Nonoperating
Income (Loss); however, it excludes
certain expenses, including lobbying
expenses that were incurred to promote
reimbursement for losses after the
terrorist attacks or enact what became
Section 185 of Pub. L. 109-115.
Extraordinary, non-recurring, or
unusual adjustments, and capital losses
are normally ineligible for
reimbursement. If you wish to claim for

such an adjustment or loss, you must
demonstrate that such adjustments were
solely attributable to the Federal
government’s closure of the five
Washington-area airports, are in
conformity with Generally Accepted
Accounting Principles, were fully borne
within the statutory reimbursement
period, that the loss was not
discretionary in nature, and that
reimbursement would not be
duplicative of other relief.

(b) A temporary loss that you
recovered after the attacks of September
11, 2001, or that you expect to recover,
is not eligible for reimbursement under
this part. You will not be reimbursed for
those losses incurred through your own
fault, negligence, or violation of law, or
because of the actions of a third party
(e.g. an airport).

(c) If you engaged in any non-aviation
income-producing activities after
September 11, 2001, such income must
be reported under question number 5 in
the appendix to this part.

(d) So called “cost savings” claims
(i.e. increasing the claimed amount of
reimbursement by reducing actual
expenses to “adjust” for savings in
expense categories asserted not to have
been affected by the terrorist attacks) are
not eligible for reimbursement.

(e) You cannot claim reimbursement
for the lost time value of money (i.e.
interest on lost profits for the period of
time the funds were not available for
your use).

(f) Lobbying fees and attorneys’ fees
incurred to promote reimbursement for
losses after the terrorist attacks or enact
Section 185 of Pub. L. 109-115 are not
eligible for reimbursement.

(g) Your calculation of revenues,
expenses and income must be based on
financial documents maintained in the
ordinary course of business that were
prepared for the eligible reimbursement
period, such as income statements,
statements of operations, profit-and-loss
statements, operating forecasts, budget
documents or other similar documents.

§331.9 What funds will the Department
distribute under this part?

The Department will distribute the
full amount of reimbursement it
determines is payable to you under
section 185 of the Act. Payment may be
made in one or more installments.

§331.11 What are the limits on
reimbursement to operators or providers?
(a) You are eligible to receive
reimbursement subject to the set-aside
(subpart C of this part) for eligible
operators or providers at College Park
Airport in College Park, Maryland;
Potomac Airfield in Fort Washington,
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Maryland; and Washington Executive/
Hyde Field in Clinton, Maryland. The
amount available to you as
reimbursement may be reduced to cover
the cost of independent verification and
auditing, as set forth in § 331.17.

(b) If you receive more reimbursement
than the amount to which you are
entitled under section 185 of the Act or
the subpart C set-aside, the Department
will notify you of the basis for the
determination and the amount that you
must repay to the Department. The
Department will follow collection
procedures under the Federal Claims
Collection Act of 1966 (31 U.S.C. 3701
et seq.) to the extent required by law, in
recovering such overpayments.

(c) Payment will not be made to you
until you have agreed to release the
United States Government for all claims
for financial losses resulting from the
closure of the five airports in the
Washington, DC area. The Department
will provide a release form to applicants
that must be completed before any
payment is made under Section 185 of
the Act.

§331.13 What is the eligible
reimbursement period under this part?

The eligible reimbursement period for
direct and incremental losses differs by
airport:

(a) For Ronald Reagan Washington
National Airport the eligibility period
for reimbursement is from September
11, 2001 until October 18, 2005.

(b) For College Park Airport in College
Park, Maryland, the eligibility period for
reimbursement is from September 11,
2001 until February 13, 2005.

(c) For Potomac Airfield in Fort
Washington, Maryland, the eligibility
period for reimbursement is from
September 11, 2001 until February 13,
2005.

(d) For the Washington South Capitol
Street Heliport in Washington, DC, the
eligibility period for reimbursement is
from September 11, 2001 to November
30, 2005.

(e) For Washington Executive/Hyde
Field in Clinton, Maryland, there are
two eligibility periods for
reimbursement. The first period is from
September 11, 2001 until May 16, 2002.
The second period is from September
29, 2002 until February 13, 2005.

§331.15 How will other grants, subsidies,
or incentives be treated by the Department?
Grants, subsidies, or incentives that

you have received during the eligible
reimbursement period, either directly or
indirectly, from Federal, State, and local
entities, to reimburse you for the cost of
operations and capital improvements
associated with implementing security

programs, or maintaining or providing
general aviation services and facilities,
will be considered revenues and should
be reported as such on your application.

§331.17 How will the Department verify
and audit claims under this part?

Departmental staff will initially
review each claim in detail, and contact
you should questions arise. If they are
unable to satisfactorily resolve the
matter following consultation with you,
your claim will be forwarded to the
Office of the Inspector General, or
another independent auditor, for
verification and, if necessary, an audit.
In addition, the Department may consult
with, or make referrals to, other
government agencies, including the
Department of Justice. If an audit is
necessary, a ceiling amount reached,
and the audit does not support the
claimed amount, your reimbursement
may be reduced to cover one-third the
cost of the audit.

§331.19 Who is the final decision maker
on eligibility for, and amounts of
reimbursement?

The Assistant Secretary of Aviation
and International Affairs will make a
final determination of your eligibility
and the amount of reimbursement you
will receive.

Subpart B—Application Procedures

§331.21 What information must operators
or providers submit in their applications for
reimbursement?

(a) You must submit the Application
Form for Reimbursement under Section
185 of Public Law 109-115
(“Application Form”), located in the
appendix to this part, along with the
profit and loss statements, forecasts, or
other financial documents (collectively
“supporting financial documents”)
generated as a routine matter for the
purposes of managing your business,
and relied upon in completing your
ap%lication.

(b) To the extent that your calculation
of revenues, expenses and incomes are
based on monthly records, you must
adjust your calculation, on a pro-rata
basis, to conform to the eligibility
period. For example, if you utilize a
monthly financial record to prepare a
calculation of your September 2001
revenues, you should apportion your
results for the period between
September 11 and September 30, 2001.

(c) If multiple forecasts were prepared
for the same period, you must utilize the
one most recently approved, prior to
September 11, 2001, so long as it is
otherwise objective and reliable.

(d) If you provided information to the
Department as part of its study entitled

Estimated Financial Losses to Selected
General Aviation Entities in the
Washington, DC Area (Oct. 2005) (2005
General Aviation Study”), you should
not simply reiterate the same data
provided to the Department at that time;
you must provide the most current
information that is available to you. If
you do reiterate that same data provided
to the Department for the 2005 General
Aviation Study, the basis for your
estimates must be verifiable from the
supporting financial documents that
you submit with your application.

(e) Failure to include all required
information will delay consideration of
your application by the Department and
may result in a rejection. You have the
burden to document and substantiate
your claim; the Department will provide
reimbursement only if it is satisfied that
payment is fully supported.

(f) If, prior to September 11, 2001, you
did not prepare a forecast covering the
entire eligible reimbursement period, or
if the forecast you completed is not
relevant to the information required by
this part, you may submit an “after-the-
fact” estimate of the amount that you
would have reasonably expected to
accrue as adjusted income had the
airport at which you are or were an
operator or provider not closed. “After-
the-fact” estimates must consider items
particular to your business, including
labor agreements and the terms of
contracts in place at the time of the
eligible reimbursement period, short-
term or long-term budget documents,
documents submitted in support of
applications for loans or lines-of-credit,
and other similar documents. You must
explain the methodology that you used
when preparing your reconstructed
forecast.

(g) You must certify that the
information on the application in the
appendix to this part and all of the
supporting financial documents that
you are submitting is true and accurate
under penalty of law and that you
acknowledge that falsification of
information may result in prosecution
and the imposition of a fine and/or
imprisonment.

(h) You must retain all materials you
relied upon to establish your claim for
losses.

(i) You must provide mitigating
expenses, lobbying expenses incurred to
promote reimbursement for losses after
the terrorist attacks or enact Section 185
of the Act, and special expenses, as well
as extraordinary adjustments, as
instructed in the appendix to this part.

(j) If you need professional accounting
services to assist in the preparation of
your application, you may claim
reimbursement for 80% of the actual
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amount you paid for such services, up
to a maximum reimbursement of $2,000.
You may claim reimbursement only for
professional services; your own time in
applying for reimbursement is not
reimbursable. Any claim for
professional accounting services must
be accompanied with appropriate
documentation as to the nature and
extent of services performed, the
amount billed, and payment.
Employment or use of such professional
services does not relieve you of the
responsibility for the accuracy and
completeness of the application.

(k) If you believe that the release of
financial information provided to the
Department in support of your
application would cause you substantial
harm if released by the Department to
the public upon an appropriately made
request, you may request that the
Department hold portions of your
application as confidential. Your
request must specify the portions of
your application that should be held by
the Department as confidential, and you
must provide an explanation as to how
the release of such information would
cause you substantial harm.

§331.23 In what format must applications
be submitted?

(a) The Application Form, located in
the appendix to this part, must be
submitted in hardcopy format and, if
possible, in electronic format. The
Department has made available an
electronic version of this form at the
following Web site: http://
ostpxweb.dot.gov/aviation/index.html.
(Click on “Programs” and scroll to
“General Aviation Operator and Service
Provider Reimbursement.”

(b) All supporting financial
documents must be submitted in hard
copy. In addition, you may submit
financial and accounting tabular data in
Excel spreadsheet format, utilizing a
3.5” floppy disk, compact disk, or flash
memory device, and doing so may
expedite the processing of your claim.

(c) Faxed and e-mailed applications
are not acceptable and will not be
considered.

§331.25 To what address must operators
or providers send their applications?

(a) You must submit your application
and all required supporting information,
to the following address: U.S.
Department of Transportation, Office of
Aviation Analysis (X—50)Aviation Relief
Desk, Room 6401, 400 7th Street, SW.,
Washington, DC 20590.

(b) Your application must be
submitted via courier or an express
package service, such as registered U.S.

Postal Service, Federal Express, UPS, or
DHL.

(c) If complete applications are not
submitted to the address in paragraph
(a) of this section, they will not be
accepted by the Department.

§331.27 When are applications due under
this part?

You must submit your application by
June 8, 2007.

Subpart C—Set-Aside for Operators or
Providers at Certain Airports

§331.31 What funds are available to
applicants under this subpart?

The Department is setting aside a sum
of $5 million to reimburse eligible
operators or providers, as set forth in
section 185 of the Act.

§331.33 Which operators and providers
are eligible for the set-aside under this
subpart?

Operators or providers at the
following three airports during the
eligible reimbursement periods are
eligible for the set-aside:

(a) College Park Airport in College
Park, Maryland;

(b) Potomac Airfield in Fort
Washington, Maryland; and

(c) Washington Executive/Hyde Field
in Clinton, Maryland.

§331.35 What is the basis upon which
operators or providers will be reimbursed
through the set-aside under this subpart?

Operators or providers eligible under
this subpart will be reimbursed
pursuant to the same procedures set
forth in subpart B of this part. If total
losses for all eligible claims at the three
airports set forth in § 331.31 of this part
are less than $5 million, then such
claims will be paid in full. If the total
losses for all eligible claims at the three
airports set forth in § 331.31 of this part
exceed $5 million, then the total losses
will be divided on a pro rata basis, and
a proportionate amount for each claim
will be distributed to applicants.

§331.37 What will happen to any
remaining funds if operators and providers
at the three Maryland airports make
reimbursable claims totaling less than $5
million?

If the operators and providers who are
eligible for the $5 million set-aside do
not exhaust the funds designated under
the set-aside, then any remaining money
from the set-aside will be made
available for other valid claims made
under this part.

Appendix to Part 331—Application
Form for Reimbursement Under Section
185 of Public Law 109-115

1. Applicant name:

2. Applicant address:

3. At which of the following airports did
the applicant operate as a fixed-base operator
or provider of general aviation ground
support services during the eligible period
for reimbursement?

e Ronald Reagan Washington National
Airport

e College Park Airport in College Park,
Maryland

e Potomac Airfield

ington, Maryland

Washington Executive/Hyde Field in

Clinton, Maryland

Washington South Capitol St. Heli-

port, Washington, DC

in Fort Wash-

O 0o o o o

4. Briefly describe the nature of the
applicant’s operations as a fixed-base general
aviation operator or a provider of general
aviation ground support services at each
airport during the eligible period for
reimbursement.

5. Did the applicant or any part of it
conduct non-fixed-base general aviation
activities or provide non-aviation ground
support services during the 2001 through
2005 period?

O Yes. Briefly describe the non-fixed-base
general aviation activities and non-
aviation ground support services.

O No.

6. Briefly describe how the events of
September 11, 2001 affected the applicant’s
operations as a fixed-base general aviation
operator or a provider of general aviation
ground support services.

7. In response to the events of September
11, 2001, did the applicant take any action
to lessen or offset the impact of those events?
O Yes. Briefly describe those actions and

the effect they had on the applicant.

D. No. .
8. Has the applicant filed income taxes for
any period between 1999 and 20057
O Yes. Specify the filing status under
which the applicant filed (corporation,
partnership, sole proprietorship, etc.)

O No.

9. Baseline Financial Data and Forecasts.
Attach to this Appendix copies of your profit
and loss statements, or such financial records
as you generated as a routine matter for the
use of management, for the periods 1999
through 2005, that show your actual financial
results. Similarly, attach copies of any actual
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forecasts that you prepared for both these
baseline periods and for any part of the
reimbursement periods that were prepared
prior to September 11, 2001.

10. The requested amount of
reimbursement claimed below must be based
on a comparison of actual operating results
(revenues, expenses and profits or losses),
adjusted as indicated, with a similarly

adjusted company forecast/budget of
operating results that existed prior to
September 11, 2001 if such a forecast/budget
was actually prepared. If the applicant did
not prepare any such pre-September 11
forecasts, or prepared them for less than the
full reimbursement period, an after-the-fact
estimate of what the applicant can document
can reasonably be expected to earn during

the remaining eligible period may be
submitted. If such an after-the-fact estimate is
used, describe below the period for which it
applies and the methodology that was used
to determine it.

11. Reimbursement Claim

Financial Data

Column C

ble period*.

Column A Column B
Pre 9-11-01 Forecast or after- | Actual results for the eligible
the-fact estimate for the eligi- period*.

Column A minus Column B

Line 1—Total Operating Revenues

Line 2—Total Operating Expenses

Line 3—Operating Profit or (Loss)

Line 4—Nonoperating Revenue

Line 5—Nonoperating Expenses.

Line 6—Nonoperating income (loss)
before taxes.

Line 7—Professional Application Fee
(@80%, max. $2000).

Total—Adjusted Income Line 3
plus line 6 and line 7 in the last
column.

The table above applies to the period 9—
11-01 through 2—13-05 for the three
Maryland airports, including Washington
Executive/Hyde Field. However, for Hyde
Field please prepare separate claims for the
periods before, during and after the ineligible
period, 5-17-02 through 9-28-02. For
Ronald Reagan Washington National Airport,
the eligible period is from 9-11-02 through
10-18-05 and for Washington South Capitol
Street Heliport, the period is from 9-11-01
through 11-30-05.

Lobbying expenses incurred to promote
reimbursement for losses after the terrorist
attacks or enact Section 185 of Public Law
109-115 are to be excluded from both
Columns A and B.

12. Has the applicant or any of its
subsidiaries or affiliates received grants,
subsidies, incentives or similar payments
from local, state, or Federal governmental
entities in support of the security,
maintenance and provision of general
aviation services and facilities furnished in
response to the events of September 11,
20017 (This includes payments under the
Aviation Transportation Security Act (ATSA)
Public Law 107-71 November 19, 2001, and
the Airport Improvement Program (AIP)).

0 Yes. Enter amount = §
O No.

13. Has the applicant or any of its
subsidiaries or affiliates incurred lobbying
expenses, mitigating expenses, or special
expenses (as described in the section
captioned “What information must operators

or providers submit in their applications for
reimbursement?”’), or extraordinary, non-
recurring, or unusual adjustments?

O Yes. Briefly describe these expenses and
the amount of each, and state if they
have been included in or excluded from
the totals in the table at item number 11.

O No.

14. Certification. I certify the above
information and all attached documents as
true and accurate under penalty of law, and
acknowledge that falsification of information
may result in prosecution and imposition of
a fine and/or imprisonment.

Signature of Company Official (must be
President, CEO, COO, or CFO)

Printed Name of Company Official

Position (President, CEO, COQO, or CFO) of
Company Official

Phone Number of Company Official:
(voice)

(fax)

Date

Name of Contact Person (if different from
above)

Position of Contact Person (if different from
above)
Phone Number of Contact Person:

(voice)

(fax)
E-mail Address of Contact Person:

Instructions for Completing Application
Form for Reimbursement Under Section 185
of Public Law 109-115

1. Applicant name.

This is the person or legal entity who
undertakes to act as a fixed-base general
aviation operator or who provides general
aviation ground support services, directly or
by a lease or any other arrangement.

2. Applicant address.

The applicant address is that location
within the local tax authority jurisdiction
that is held out to the public as the business
or airport address.

3. Airport of operation on September 11,
2001.

This question asks the applicant to identify
those airports in the Washington, DC area
where it provided either fixed-base general
aviation services or general aviation ground
support services on September 11, 2001.
Check as many airports as you served on
September 11, 2001.

4. Briefly describe the nature of the
applicant’s operations as a fixed-base general
aviation operator or a provider of general
aviation ground support services at each
airport during the eligible period for
reimbursement.
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You should describe the specific fixed-base
general aviation services or general aviation
ground support services that you provided at
each of the airports.

5. Did the applicant or any part of it
conduct non-fixed-base general aviation
activities or provide non-aviation ground
support services during the 2001 through
2005 period?

Check “Yes” if you conducted any non-
fixed-base general aviation activities or
provided non-aviation ground support
services during the 2001 through 2005
period. Describe the activities that you
undertook during this period that did not
directly support general aviation at the
airport.

6. Briefly describe how the events of
September 11, 2001 affected the applicant’s
operations as a fixed-base general aviation
operator or a provider of general aviation
ground support services.

You should describe how the level and
conduct of your operations as a fixed-base
general aviation operator or your operations
as a provider of general aviation ground
support services were changed as a result of
September 11, 2001 and the ensuing security
restrictions that were imposed by the Federal
government.

7. Did the applicant undertake any actions
to lessen or offset the impact of the Federal
government’s closure of airports in the
Washington, DC area following the attacks of
September 11, 20017

Check “Yes” if you attempted to minimize
the impact that the terrorist attacks of
September 11, 2001 had on your business.
Briefly describe your actions and the effect
that they had on you. Include any activities
or services undertaken after September 11,
2001 that did not provide support for general
aviation but that did provide revenues to
sustain your business.

8. Has the applicant filed income taxes for
any period between 1999 and 2005?

Check “Yes” if you filed income taxes
during this period, and indicate the filing
status under which you filed your income tax
returns.

9. Baseline Financial Data and Forecasts.
Attach to this Appendix copies of your profit
and loss statements, or such financial records
as you generated as a routine matter for the
use of management, for the periods 1999
through 2005, that show your actual financial
results. Similarly, attach copies of any actual
forecasts that you prepared for both these
baseline periods and for any part of the
reimbursement periods that were prepared
prior to September 11, 2001.

This question directs applicants to provide
the Department with certain financial
documents in order to verify and substantiate
their claims. Documents that you have
already prepared should be sufficient. When
necessary, you should supplement these
documents with footnotes or explanations
that are pertinent to your reimbursement
claim. The financial data may include such
documents as income statements, statements
of operations, forecasts of operating results,
income projections, pro forma budget
projections, budget documents, tax
preparation support material, information
presented in investment perspectives and

registrations, or other similar information
that in whole or in part cover the period from
1999 through 2005.

10. The requested amount of
reimbursement claimed below must be based
on a comparison of actual operating results
(revenues, expenses and profits or losses)
(adjusted as shown), with a similarly
adjusted company forecast of operating
results that existed prior to September 11,
2001 if such a forecast was actually prepared.
If the applicant did not prepare any such pre-
September 11 forecasts, or prepared them for
less than the full reimbursement period, an
after-the-fact estimate of what the applicant
can document that it reasonably expected to
earn during the remaining eligible period
may be submitted. If such an after-the-fact
estimate is used, describe below the period
for which it applies and the methodology
that was used to determine it.

Indicate here whether an “after-the-fact”
forecast was prepared, and briefly describe
the methodology used in preparing the
forecast. Your methodology must take into
account items relevant to your businesses,
such as the terms of existing contracts, short-
term or long-term budget documents,
documents submitted in support of
applications for loans or lines-of-credit,
existing labor agreements and leasing
agreements, and other similar types of
documents.

In preparing your “after-the-fact” forecast,
you may wish to consult a July 2001 report
prepared for the FAA, entitled Forecasting
Aviation Activity by Airport. This report was
prepared by GRA, Incorporated (GRA), for
the FAA’s Office of Aviation Policy Plans
Statistical and Forecast Branch (APO-110).
While the Department recognizes that fixed-
base general aviation operators and providers
of general aviation ground support services
are different entities than larger airports at
which scheduled service is provided, the
Department believes that this document
offers relevant guidance to applicants who do
not prepare forecasts as part of regular
business operations. This July 2001 report
may be accessed at: http://www.faa.gov/
data_statistics/aviation_data_statistics/
forecasting/media/AF1.doc.

The July 2001 report explains the basic
steps usually utilized in preparing forecasts,
including: Identifying parameters and
measures to forecast; collecting forecast
information of expected revenues or
expenses, including budgets; gathering and
evaluating data; selecting a forecast method
(such as regression and trend analysis, share
analysis, or exponential smoothing); applying
methods and evaluating results; and
summarizing and documenting the results.

Additionally, data sources to assist you in
making adjustments to your forecast are
available from the Department’s Web site at
http://ostpxweb.dot.gov/aviation/index.html
(Click on “Programs” and scroll down to
“General Aviation Operator and Service
Provider Reimbursement”). The Department
notes that, while it can answer questions for
applicants that might arise while applicants
develop forecasts, the Department is not in a
position to propose or develop projections for
applicants.

11. Reimbursement Claim.

For purposes of completing the
information in the reimbursement claim
table, total operating revenues (line 1)
include the inflow of funds to the applicant
resulting from the sale of goods and services
related to the activities of a fixed-base
operator or a provider of general aviation
services. Examples include, but are not
limited to, monetary amounts or value
received for providing: aircraft fuel or oil;
delivery of aircraft fuel or oil; transient and
long-term storing, tie down parking and
sheltering of aircraft; maintenance,
inspection, checking, upgrading of aircraft
and aircraft related equipment and for
polishing and cleaning property and
equipment; providing flight instruction
services and materials; and miscellaneous
items for purchase such as maps, books,
flight clothing, sectional charts, devices and
parts for aircraft, food services, hospitality
services, auto rentals, aircraft custodial and
sanitation services, assistance grants from
state and Federal government agencies,
insurance payments, and revenues derived
from the business activities conducted at
alternative airports to those that were closed.

Total operating expenses (line 2) include
the cost to the applicant of providing the
goods and services related to the activities of
a fixed-base operator or a provider of general
aviation services. Examples include, but are
not limited to: Labor costs for all categories
of employees (including compensation,
vacation and sick leave pay, medical benefits,
workmen’s compensation contributions,
accruals or annuity payments to pension
funds, training reimbursements, professional
fees, licensing fees, educational or
recreational activities for the benefit of the
employee, stock incentives, etc.); the cost of
fuel and oil including nonrefundable aircraft
fuel and oil taxes; insurance; flight and
ground equipment parts; general services
purchased for flight or ground equipment
maintenance; depreciation of flight and
ground equipment; amortization of
capitalized leases for flight and ground
equipment; provisions for obsolescence and
deterioration of spare parts; insurance
premiums; and rental expenses of flight and
ground equipment expenses associated with
business activities conducted at alternative
airports to those that were closed.
Advertising, promotion and publicity
expenses, landing fees, clearance, customs
and duties, utilities, bookkeeping,
accounting, recordkeeping and legal services
are also part of the total operating expenses.

Operating profit or loss is calculated by
subtracting the total operating expenses from
the total operating revenues. If the total
operating revenues exceed the total operating
expenses, the calculation results in an
operating profit. If the total operating
expenses exceed the total operating revenues,
the calculation results in an operating loss.

Nonoperating income and expenses
include: income and loss incident to
commercial ventures not inherently related
to the direct provision of fixed-base operator
services or general aviation ground support
services; other revenues and expenses
attributable to financing or other activities
that are extraneous to and not an integral part
of general aviation services; and special
recurrent items of a nonperiod nature.
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Examples of non-operating income
include, but are not limited to: Interest
income; foreign exchange gains; equity
investment in an investor controlled
company; intercompany transactions;
dividend income; and net unrealized gains
on marketable equity securities.

Examples of non-operating expenses
include, but are not limited to: Interest on
long-term debt and capital leases; interest on
short-term debt; imputed interest capitalized;
amortization of discount and expense on
debt; foreign exchange losses; fines or
penalties imposed by governmental
authorities; costs related to property held for
future use; donations to charities, social and
community welfare purposes; losses on
reacquired and retired or resold debt
securities; and losses on uncollectible non-
operating receivables.

For reasons set forth elsewhere in § 331.7
of this part, you may not include lobbying
expenses that were incurred to promote
reimbursement for losses after the terrorist
attacks or enact Section 185 of Pub. L. 109—
115. Non-operating income is the result of
subtracting the non-operating expenses from
the non-operating revenues. Professional
application fees provide for reimbursement
of 80 percent of the cost of professional
accounting services required in the
preparation and submission of the
application. Adjusted Income for each of the
Columns A and B is the sum of the Operating
profit (or loss) (line 3) plus line 6, Non-
operating income (loss). Each line of Column
C is the result of subtracting Column B from
Column A, except on line 7, Professional
Application Fees, where the claimant may
enter 80 percent of professional application
fees (up to a maximum of $2,000). The
Adjusted Income figure on the Total line of
Column C represents the amount claimed as
total reimbursement; it may of course be
adjusted as the result of Department review.
All Adjusted Income figures do not reflect
taxes due in the current period, as a
consequence, reimbursements will be pre-tax
and income taxes may be due on reimbursed
funds.

The difference between column A and B is
the basis for column C. This constitutes the
total amount of your claim for
reimbursement. As the eligibility periods, for
the most part, begin and end on days other
than the first or last days of the month,
quarter or year, data from already existing
financial statements must be adjusted, on a
pro rata basis, to reflect the eligibility
periods. For example, the period of eligibility
for all applicants begins on September 11,
2001 and therefore, the only time period
during the month of September that is
eligible for reimbursement is September 11
through September 30, a period of 20 days.
Applicants should be prepared to show both
how they apportioned such financial data
into the reimbursement periods, and why
they chose the apportionment approach used.
Applicants can then use these estimates for
the specified periods at the beginning and
end of the eligible period to add to the
financial amounts for 2002, 2003, and 2004
to calculate the total amounts sought in
Appendix A.

12. Has the applicant or any of its
subsidiaries or affiliates received grants,

subsidies, incentives or similar payments
from local, state, or Federal governmental
entities in support of the security,
maintenance and provision of general
aviation services and facilities furnished in
response to the events of September 11,
20017 (This includes payments under the
Aviation and Transportation Security Act of
2001 (Public Law 107-38) and the Airport
Improvement Program under the Airport and
Airway Improvement Act of 1982 (Public
Law 97-248).)

This question requires that you disclose all
grants, subsidies, or incentives that you
received during the eligible reimbursement
period, either directly or indirectly, from
Federal, State, and local entities, to
reimburse you for the cost of operations and
capital improvements associated with
implementing security programs, or
maintaining or providing general aviation
services and facilities.

13. Has the applicant or any of its
subsidiaries or affiliates incurred lobbying
expenses, mitigating expenses, or special
expenses (as described in the section
captioned ‘“What information must operators
or providers submit in their applications for
reimbursement?”’), or extraordinary
adjustments?

Check “Yes” if you incurred any such
expenses or experienced any such
adjustments. You must briefly describe the
nature of such expenses and adjustments,
including the amounts. Additionally, you
must indicate whether or not such expenses
or adjustments have been included in or
excluded from the totals in the table at item
number 11.

Lobbying includes any amount paid to any
person for influencing or attempting to
influence an officer or employee of any
agency, a Member of Congress, an officer or
employee of Congress, or an employee of a
Member of Congress.

Mitigating expenses include the utilization
of property, the provision of services and the
sale of goods that were undertaken to
mitigate losses arising from the Federal
government’s closure of airports attendant to
the September 11, 2001 attack. These could
include expenses incurred for the provision
of services and sale of goods moved from
restricted airports to unrestricted airports or
compensation for non-aviation oriented
goods and services provided at restricted
airports. Mitigating expenses may also
include operating expenses for aviation-
related fixed assets or capital utilized outside
of the restricted airport.

Special expenses include, but are not
limited to, moving expenses, additional
security equipment and facilities, and loss on
sales of assets that arose from the direct
imposition of restrictions during the period
September 11, 2001 through the applicable
eligible date. Any item reported under
Special Expenses shall not also be expensed
in other expense categories that are reflected
in the calculation of the reimbursement
claim. Details regarding special expenses
should be noted in footnotes.

Extraordinary adjustments are events or
transactions that are material to your
business and unusual in nature and
infrequent in occurrence.

14. Certification.

You must certify that all information
contained on the Background and Eligibility
Form and the documents submitted in
support of your application (e.g., profit and
loss statements, actual forecasts, after-the-fact
forecasts, etc.) are accurate. This certification
is made under penalty of law. Falsification
may be grounds for monetary and/or criminal
sanctions. This certification must be made by
a company President, CEO, COO, or CFO.

[FR Doc. E7-6350 Filed 4—6—07; 8:45 am]
BILLING CODE 4910-9X-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 101

[Docket No. RM04—12-000]

Accounting and Financial Reporting
for Public Utilities Including RTOs;
Notice of Extension of Time

April 2, 2007.

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Final rule: notice of extension of
time.

SUMMARY: On December 16, 2005, the
Commission issued Order No. 668, a
Final Rule amending the Commission’s
regulations to update the accounting
and reporting requirements for public
utilities and licensees, including
independent system operators and
RTOs. Because the Commission has
updated the submission software used
to file FERC Form Nos. 1 and 1-F, the
Commission is issuing a notice
extending the filing deadline for the
filing of 2006 FERC Form Nos. 1 and 1—
F.

DATES: The filing deadline for 2006
FERC Form Nos. 1 and 1-F is extended
to May 18, 2007.

FOR FURTHER INFORMATION CONTACT:
Brenda D. Devine, Division of Financial
Regulation, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426, (202) 502—8522.

SUPPLEMENTARY INFORMATION:

Notice Granting Extension of Time for
Filing FERC Form Nos. 1 and 1-F

On December 16, 2005, the
Commission issued Order No. 668, a
Final Rule amending the Commission’s
regulations to update the accounting
and reporting requirements for public
utilities and licensees, including
independent system operators and
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regional transmission organizations.?
Order No. 668 amended FERC Form
Nos. 1 and 1-F by adding new
schedules and revising existing
schedules in the forms. The
Commission updated the submission
software used to file FERC Form Nos. 1
and 1-F to reflect the new financial
reporting requirements of Order No.
668.

The annual filing date for FERC Form
Nos. 1 and 1-F is April 18. However, in
light of the software changes made to
implement Order No. 668, the filing
deadline for the 2006 FERC Form Nos.
1 and 1-F is extended until May 18,
2007.

Philis J. Posey,
Acting Secretary.

[FR Doc. E7-6511 Filed 4-6-07; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 179

[Docket No. 2003F-0088 (formerly 03F—
0088)]

Irradiation in the Production,
Processing and Handling of Food

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; response to
objections and denial of requests for a
hearing.

SUMMARY: The Food and Drug
Administration (FDA) is responding to
objections and is denying requests that
it has received for a hearing on the final
rule that amended the food additive
regulations by establishing a new
maximum permitted energy level of x-
rays for treating food of 7.5 million
electron volts (MeV) provided that the
x-rays are generated from machine
sources that use tantalum or gold as the
target material, with no change in the
maximum permitted dose levels or uses
currently permitted by FDA’s food
additive regulations. After reviewing the
objections to the final rule and the
requests for a hearing, the agency has
concluded that the objections do not
raise issues of material fact that justify
a hearing or otherwise provide a basis
for removing the amendment to the
regulation.

1 Accounting and Financial Reporting for Public
Utilities Including RTOs, Order No. 668, FERC
Stats. & Regs. 131,199 (2005), reh’g denied, Order
No. 668—A, FERC Stats. & Regs. 131,215 (2006),
reh’g denied, 117 FERC {61,066 (2006).

FOR FURTHER INFORMATION CONTACT:
Andrew J. Zajac, Center for Food Safety
and Applied Nutrition (HFS-265), Food
and Drug Administration, 5100 Paint
Branch Pkwy., College Park, MD 20740-
3835, 301-436-1267.

SUPPLEMENTARY INFORMATION:

I. Introduction

FDA published a notice in the Federal
Register of March 13, 2003 (68 FR
12087), announcing the filing of food
additive petition, FAP 3M4745, by Ion
Beam Applications to amend the food
additive regulations in § 179.26 Ionizing
radiation for the treatment of food (21
CFR 179.26) by increasing the maximum
permitted energy level of x-rays for
treating food from 5 to 7.5 MeV. The
rights to this petition were subsequently
transferred to Sterigenics International,
Inc. In response to this petition, FDA
issued a final rule in the Federal
Register of December 23, 2004 (69 FR
76844) permitting the safe use of 7.5
MeV x-rays for treating food provided
that the x-rays are generated from
machine sources that use tantalum or
gold as the target material, with no
change in the maximum permitted dose
levels or uses currently permitted by
FDA'’s food additive regulations (the 7.5
MeV x-ray final rule). The preamble to
the final rule advised that objections to
the final rule and requests for a hearing
were due within 30 days of the
publication date (i.e., by January 24,
2005).

II. Objections and Requests for a
Hearing

Section 409(f) of the Federal Food,
Drug, and Cosmetic Act (the act) (21
U.S.C. 348(f)) provides that, within 30
days after publication of an order
relating to a food additive regulation,
any person adversely affected by such
order may file objections, specifying
with particularity the provisions of the
order “‘deemed objectionable, stating
reasonable grounds therefore, and
requesting a public hearing upon such
objections.” FDA may deny a hearing
request if the objections to the
regulation do not raise genuine and
substantial issues of fact that can be
resolved at a hearing (Community
Nutrition Institute v. Young, 773 F.2d
1356, 1364 (D.C. Cir. 1985), cert. denied,
475 U.S. 1123 (1986)).

Under the food additive regulations at
21 CFR 171.110, objections and requests
for a hearing are governed by part 12 (21
CFR part 12) of FDA’s regulations.
Under § 12.22(a), each objection must
meet the following conditions: (1) Must
be submitted on or before the 30th day
after the date of publication of the final
rule; (2) must be separately numbered;

(3) must specify with particularity the
provision of the regulation or proposed
order objected to; (4) must specifically
state each objection on which a hearing
is requested; failure to request a hearing
on an objection constitutes a waiver of
the right to a hearing on that objection;
and (5) must include a detailed
description and analysis of the factual
information to be presented in support
of the objection if a hearing is requested;
failure to include a description and
analysis for an objection constitutes a
waiver of the right to a hearing on that
objection.

Following publication of the 7.5 MeV
x-ray final rule, FDA received about 100
objections within the 30-day objection
period. All but one of these submissions
expressed general opposition to
increasing the maximum permitted
energy level of x-rays used to irradiate
food and to food irradiation. Most of
these objections were form letters,
identically worded, urging FDA to
conduct additional studies on the effects
of 7.5 MeV x-rays on food and objecting
“to the agency’s decision knowing that
some amount of radioactivity could be
created in food treated with 7.5 MeV.”
While most of these objections
requested a hearing, no evidence was
submitted in support of these objections
that could be considered in an
evidentiary hearing. These submissions
expressing general opposition raise no
factual issue for resolution and,
therefore, do not justify a hearing.? The
one submission raising specific
objections was a letter from Public
Citizen with six objections to the 7.5
MeV x-ray final rule. The letter
requested a hearing on issues raised by
each objection. These objections are
addressed in section IV of this
document.

IIL. Standards for Granting a Hearing

Specific criteria for deciding whether
to grant or deny a request for a hearing
are set out in § 12.24(b). Under that
regulation, a hearing will be granted if
the material submitted by the requester
shows, among other things, the
following: (1) There is a genuine and
substantial factual issue for resolution at
a hearing; a hearing will not be granted
on issues of policy or law; (2) the factual
issue can be resolved by available and
specifically identified reliable evidence;
a hearing will not be granted on the
basis of mere allegations or denials or
general descriptions of positions and

1A large number of these form letters were
submitted after the close of the objection period.
Tardy objections fail to satisfy the requirements of
21 U.S.C. 348(f)(1) and need not be considered by
the agency (ICMAD v. HEW, 574 F.2d 553, 558 n.8
(D.C. Cir), cert. denied, 439 U.S. 893 (1978)).
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contentions; (3) the data and
information submitted, if established at
a hearing, would be adequate to justify
resolution of the factual issue in the way
sought by the requestor; a hearing will
be denied if the data and information
submitted are insufficient to justify the
factual determination urged, even if
accurate; (4) resolution of the factual
issue in the way sought by the person

is adequate to justify the action
requested; a hearing will not be granted
on factual issues that are not
determinative with respect to the action
requested (e.g., if the action would be
the same even if the factual issue were
resolved in the way sought); (5) the
action requested is not inconsistent with
any provision in the act or any FDA
regulation; and (6) the requirements in
other applicable regulations, e.g., 21
CFR 10.20, §§12.21, and 12.22, and in
the notice issuing the final regulation or
the notice of opportunity for hearing are
met.

A party seeking a hearing is required
to meet a ““‘threshold burden of
tendering evidence suggesting the need
for a hearing” (Costle v. Pacific Legal
Foundation, 445 U.S. 198, 214-215
(1980), reh. denied, 446 U.S. 947 (1980),
citing Weinberger v. Hynson, Westcott &
Dunning, Inc., 412 U.S. 609, 620-621
(1973)). An allegation that a hearing is
necessary to ‘“sharpen the issues” or to
“fully develop the facts’” does not meet
this test (Georgia Pacific Corp. v. EPA,
671 F.2d 1235, 1241 (9th Cir. 1982)). If
a hearing request fails to identify any
factual evidence that would be the
subject of a hearing, there is no point in
holding one. In judicial proceedings, a
court is authorized to issue summary
judgment without an evidentiary
hearing whenever it finds that there are
no genuine issues of material fact in
dispute and a party is entitled to
judgment as a matter of law (see Rule
56, Federal Rules of Civil Procedure).
The same principle applies in
administrative proceedings (see § 12.28).

A hearing request must not only
contain evidence, but that evidence
should raise a material issue of fact
concerning which a meaningful hearing
might be held (Pineapple Growers Ass’n
v. FDA, 673 F.2d 1083, 1085 (9th
Cir.1982)). Where the issues raised in
the objection are, even if true, legally
insufficient to alter the decision, the
agency need not grant a hearing (see
Dyestuffs and Chemicals, Inc. v.
Flemming, 271 F.2d 281 (8th Cir. 1959),
cert. denied, 362 U.S. 911 (1960)). FDA
need not grant a hearing in each case
where an objector submits additional
information or posits a novel
interpretation of existing information
(see United States v. Consolidated

Mines & Smelting Co., 455 F.2d 432 (9th
Cir. 1971)). In other words, a hearing is
justified only if the objections are made
in good faith and if they “draw in
question in a material way the
underpinnings of the regulation at
issue” (Pactra Industries v. CPSC, 555
F.2d 677 (9th Cir. 1977)). Finally, courts
have uniformly recognized that a
hearing need not be held to resolve
questions of law or policy (see Citizens
for Allegan County, Inc. v. FPC, 414
F.2d 1125 (D.C. Cir. 1969); Sun Oil Co.
v. FPC, 256 F.2d 233, 240 (5th Cir.), cert.
denied, 358 U.S. 872 (1958)).

Even if the objections raise material
issues of fact, FDA need not grant a
hearing if those same issues were
adequately raised and considered in an
earlier proceeding. Once an issue has
been so raised and considered, a party
is estopped from raising that same issue
in a later proceeding without new
evidence. The various judicial doctrines
dealing with finality can be validly
applied to the administrative process. In
explaining why these principles “self
evidently” ought to apply to an agency
proceeding, the U.S. Court of Appeals
for the District of Columbia Circuit
wrote: “The underlying concept is as
simple as this: Justice requires that a
party have a fair chance to present his
position. But overall interests of
administration do not require or
generally contemplate that he will be
given more than a fair opportunity.”
Retail Clerks Union, Local 1401 v.
NLRB, 463 F.2d 316, 322 (D.C. Cir.
1972). (See Costle v. Pacific Legal
Foundation, supra at 215-220. See also
Pacific Seafarers, Inc. v. Pacific Far East
Line, Inc., 404 F.2d 804 (D.C. Cir. 1968),
cert. denied, 393 U.S. 1093 (1969).))

In summary, a hearing request must
present sufficient credible evidence to
raise a material issue of fact and the
evidence must be adequate to resolve
the issue as requested and to justify the
action requested.

IV. Analysis of Objections and
Response to Hearing Requests

The letter from Public Citizen raises
six issues that they believe to be factual
and requests a hearing based on these
objections. FDA addresses each of the
objections in the following paragraphs,
as well as the evidence and information
filed in support of each, comparing each
objection and the information submitted
in support of it to the standards for
granting a hearing in § 12.24.

(1) Public Citizen contends that FDA
did not adequately account for the fact
that an electron beam on an x-ray target
is not monoenergetic, and that a
significant portion of the beam may be
higher than the nominal energy,

resulting in higher neutron production
in the food and more activity. Public
Citizen cites a published paper in the
petition in which the authors note that
measurements and calculations of a 7.5
MeV setting actually correspond to 8.1
MeV 0.8 MeV.

The objection does not raise a genuine
and substantial issue of fact for
resolution at a hearing. Contrary to the
objection, the final rule does not set a
“nominal energy” limit. The final rule
sets out 7.5 MeV as the maximum
energy permitted. X-rays from machine
sources at energies exceeding 7.5 MeV
are not permitted by the final rule.

Further, the objection provides no
evidence to support the contention that
safety concerns regarding inherent
limitations on the precision of setting
and measuring voltage were not
considered. The paper referred to in the
objection, Gregoire, O., Cleland, M.L.,
Wakeford, Mittendorfer, et al.,
“Radiological Safety of Food Irradiation
With High Energy X-Rays: Theoretical
Expectations and Experimental
Evidence,” 2002, was included as a
reference in the final rule and counters
the objection. The paper discusses the
radiological implications of irradiating
meat with 7.5 MeV x-rays to an x-ray
dose of 15 kGy, which is more than
twice the maximum dose allowed for
meat irradiation (4.5 kGy maximum for
refrigerated meat and 7.0 kGy maximum
for frozen meat) (see §179.26(b)).
Experiments were performed with x-ray
machines that use two different types of
electron accelerators, one delivering
electrons with a narrow electron energy
spread, the other delivering a broad
energy spread. The Gregoire paper
concluded that risk to individuals from
intake of food irradiated with x-rays
from 7.5 MeV electrons, even with a
broad energy spread, would be trivial.

In the experiments discussed in the
Gregoire paper, the equipment was set
to achieve a voltage of 7.5 MeV.
Measurements (including calculations)
to verify the precision of the settings
estimated that the machine produced
electrons at an energy of approximately
8.1 MeV, with an uncertainty margin of
0.8 MeV. In other words, within the
limits of precision of the measurements,
the energy of the electrons used to
produce the x-rays was shown to be
greater than 7.3 MeV but less than 8.9
MeV. FDA notes that even though the
equipment in this experiment produced
a higher energy level than permitted by
the regulation, the results show that any
radioactivity that might be induced at
that higher energy level is trivially
small.

Public Citizen has not raised a
genuine and substantial issue of fact and
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has not provided any information that
contradicts the agency’s safety
determination. Thus, a hearing is not
justified based on this objection

(§ 12.24(b)(1) and (2)).

(2) Public Citizen claims that FDA has
concluded that any induced activity in
food from treating it with 7.5 MeV x-
rays is safe without a standard for a
“safe’” level of induced activity in food
and further objects to any additional
radiation level in treated food.

The objection does not cite any
support for its contention that FDA
must establish a general standard for a
safe level of induced activity in food
beyond the act’s requirements for food
additive approvals. The use of x-rays to
treat food is a food additive under the
act’s definition of “food additive,”
which includes any source of radiation
intended for use in producing,
manufacturing, packing, processing,
preparing, treating, packaging,
transporting, or holding food (section
201(s) of the act) (21 U.S.C. 321(s)).
Section 409 of the act requires that a
regulation approving a food additive
must prescribe, with respect to the
proposed uses of the additive, the
conditions under which the additive
may be safely used. Further, section 409
of the act sets out that no such
regulation can issue if a fair evaluation
of the data fails to establish that the
proposed use of the food additive, under
the conditions of use to be specified in
the regulation, will be safe. FDA has
defined “safe’” and “‘safety”” by
regulation to mean that “there is a
reasonable certainty in the minds of
competent scientists that the substance
is not harmful under the intended
conditions of use.” (21 CFR 170.3(1)).

In accordance with the requirements
of section 409 of the act and the food
additive regulations, FDA determined
that food treated with 7.5 MeV x-rays is
safe by comparing the total annual dose
from eating irradiated foods with the
annual dose from naturally occurring
radionuclides in the food. FDA’s
determination was based on its review
of the data in the record, including the
reports referenced in the final rule from
the International Atomic Energy
Agency, Gregoire et al., and the
independent evaluation of the data by
Oak Ridge National Laboratory. FDA
concluded based on these analyses that
any radioactivity that may be induced in
any food treated with 7.5 MeV x-rays
will be trivially low and that any
potential human exposure due to
consumption of irradiated food will be
inconsequential compared to that from
radionuclides that are present naturally
in food.

Public Citizen’s objection presents no
factual evidence that FDA has
overlooked in reaching the decision that
7.5 MeV x-rays are safe for treating food
under the conditions of use specified in
the regulation. Thus, Public Citizen has
failed to justify a hearing on this issue
(§12.24(b)(2)).

(3) Public Citizen objects to the
agency’s approval of 7.5 MeV x-rays for
treating food without assessing the risk
of getting cancer from eating food with
added radioactivity. The objection
points to a paper by Ari Brynjolfsson,
cited by the petitioner, which estimates
the lifetime cancer risk from eating
foods irradiated with 7.5 MeV x-rays to
be 0.8 per million.2

FDA disagrees with Public Citizen’s
assertion that it did not consider the risk
of getting cancer from eating food
treated with 7.5 MeV x-rays during its
review of FAP 3M4745. As stated in the
preamble of the rule, FDA contracted
with Oak Ridge National Laboratory
(ORNL) to perform an independent
evaluation of the data in the
administrative record, including an
evaluation of cancer risk. The ORNL
evaluation was placed in the docket
when the rule published. ORNL
concluded that because the factors used
in the data in the administrative record
to estimate cancer risk are based on
much higher doses than permitted in
the rule, the data in the administrative
record, including the data in the
Brynjolfsson paper, cannot be applied
with any credibility to extrapolate
cancer risk to the extremely low
potential doses that a person might
receive from consuming food treated
with 7.5 MeV x-rays. The extrapolations
that would be required would yield
estimated risks far too small to reliably
measure or verify. FDA agrees with this
conclusion.

The only evidence referenced by
Public Citizen in support of its assertion
is the Brynjolfsson paper, which was
part of the administrative record and
was considered in ORNL’s evaluation of
the data and FDA’s safety
determination. Therefore, Public Citizen
has not identified any evidence to
support its assertion that was not
already considered by FDA in its safety
determination. A hearing will not be
granted on the basis of mere allegations
or denials or general descriptions of
positions and contentions (21 CFR
12.24(b)(2)).

(4) Public Citizen asserts that FDA did
not comply with §170.22 (21 CFR
170.22), which states that a food

2Public Citizen incorrectly states in their
objection that the cancer risk estimated by the
author is 0.08 per million.

additive will not be granted a tolerance
that will exceed 1/100th of the
maximum amount demonstrated to be
without harm to experimental animals
unless evidence is submitted which
justifies use of a different safety factor.
Public Citizen expresses the view that
this non-compliance includes not only
the failure to conduct any animal
experiments using foods irradiated with
7.5 MeV x-rays, but also the failure to
calculate a 100-to-1 safety factor or
submit evidence that justifies the use of
a different safety factor.

The objection does not include any
evidence or support for the contention
that animal experiments are required to
be conducted to determine whether a
proposed use of a food additive is safe.
The safety criteria that must be
considered by the agency before a food
additive regulation is issued are listed
in 21 U.S.C. 348(c)(5). The act does not
prescribe what safety tests should be
performed to determine whether an
additive is safe. Public Citizen’s
objection references the regulation in
§ 170.22 which sets out a safety factor of
100-to-1 in applying animal
experimentation data to man (that is, the
additive will not be approved for use in
an amount greater than 1/100th of the
maximum amount demonstrated to be
without harm to experimental animals),
unless evidence is submitted which
justifies use of a difference safety factor.
That regulation concerns how to apply
animal experimentation data when it
exists. It does not, however, require that
animal testing be done in all food
additive safety determinations.

Because of the extremely low levels of
induced radioactivity in food from the
use of 7.5 MeV x-rays, it would not be
possible to measure any toxicological
effects from this induced activity in
food fed to animals even with the most
sensitive toxicological testing.
Consequently, animal testing is neither
necessary nor helpful to demonstrate
the safety of food treated with 7.5 MeV
x-rays. Rather, safety was demonstrated
by showing that calculated estimates of
radiation exposure from induced
activity in food from the use of 7.5 MeV
x-rays is far below the exposure from
activity resulting from radionuclides
that are present naturally in food. FDA
concluded that such an analysis
provides information that is far more
sensitive to potential effects than can be
obtained from the use of animal studies.
Public Citizen has submitted no
information to establish that the animal
and other testing it recommended is
required to demonstrate safety, or even
that such testing would be valid to
assess safety. Because Public Citizen
provided no evidence to consider in
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support of its assertion, FDA is denying
the request for a hearing on this point
because a hearing will not be granted on
the basis of mere allegations or denials
or general descriptions of positions and
contentions (21 CFR 12.24(b)(2)).

(5) Public Citizen asserts that by FDA
failing to comply with § 170.22, FDA
did not comply with §170.20 (21 CFR
170.20), which states that “the
Commissioner will be guided by the
principles and procedures for
establishing the safety of food additives
stated in current publications of the
National Academy of Sciences National
Research Council.”

Section 170.22 pertains to safety
factors to be applied to animal
experimentation data in determining
whether a proposed use of a food
additive is safe. As discussed previously
in item 4, no animal studies were
necessary nor were any conducted to
demonstrate that the use of 7.5 MeV x-
rays is safe for treating food. Because the
provisions of § 170.22 do not apply to
the agency’s review of FAP 3M4745,
Public Citizen’s assertion that FDA did
not comply with § 170.20 because it did
not comply with §170.22 is without
merit. Therefore, this objection is not a
basis for a hearing because there is no
genuine and substantial issue of fact for
resolution (§12.24(b)(1)).

(6) Public Citizen asserts that FDA did
not comply with 21 U.S.C. 348(c)(3)(A),
which states that “No such regulation
shall issue if a fair evaluation of the data
before the Secretary—(A) fails to
establish that the proposed use of the
food additive, under the conditions of
use to be specified in the regulation,
will be safe: Provided, That no additive
shall be deemed to be safe if it is found
to induce cancer when ingested by
man.” Nor has FDA complied with
§170.3(i), which defines ‘“safe” as
“there is a reasonable certainty in the
minds of competent scientists that the
substance is not harmful under the
intended conditions of use.”

Public Citizen has not provided any
evidence to support these allegations or
that contradicts or challenges the
agency’s safety determination. The
agency finds that this objection is
merely a general description of Public
Citizen’s position, and that it does not
raise a factual issue for resolution at a
hearing. Therefore, FDA is denying the
requests for a hearing on this point
because there is no genuine and
substantial issue of fact for resolution at
a hearing, and a hearing will not be
granted on the basis of mere allegations
or denials or general descriptions of
positions and contentions (§ 12.24(b)(1)
and (b)(2)).

V. Summary and Conclusions

Section 409 of the act requires that a
food additive be shown to be safe prior
to marketing. Under § 170.3(i), a food
additive is “‘safe” if there is a reasonable
certainty in the minds of competent
scientists that the substance is not
harmful under the intended conditions
of use. In the final rule approving the
use of 7.5 MeV x-rays for treating food,
FDA concluded, based on its evaluation
of the data submitted in the petition and
other relevant material, that the use of
7.5 MeV x-rays proposed in the petition
for treating food is safe under the
conditions set forth in the regulation
codified at § 179.26. The petitioner has
the burden to demonstrate the safety of
the additive in order to gain FDA
approval. Once FDA makes a finding of
safety, the burden shifts to an objector,
who must come forward with evidence
that calls into question FDA’s
conclusion (American Cyanamid Co. v.
FDA, 606 F.2d 1307, 1314-1315 (D.C.
Cir. 1979)).

None of the objections received
contained evidence to support a genuine
and substantial issue of fact. Nor has
any objector established that the agency
overlooked significant information in
reaching its conclusion. Therefore, the
agency has determined that the
objections that requested a hearing do
not raise any substantial issue of fact
that would justify an evidentiary
hearing (§ 12.24(b)). Accordingly, FDA
is not making any changes in response
to the objections and is denying the
requests for a hearing.

Dated: March 27, 2007.
Jeffrey Shuren,
Assistant Commissioner for Policy.
[FR Doc. E7—-6646 Filed 4—6—-07; 8:45 am]
BILLING CODE 4160-01-S
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21 CFR Parts 803, 814, 820, 821, 822,
874, 886, 1002, 1005, and 1020

[Docket No. 2007N-0104]

Medical Devices; Technical
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AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; technical
amendment.

SUMMARY: The Food and Drug
Administration (FDA) is amending
certain medical device regulations to
correct typographical errors and to

ensure accuracy and clarity in the
agency’s regulations.

EFFECTIVE DATE: April 9, 2007.

FOR FURTHER INFORMATION CONTACT:
Philip Desjardins, Center for Devices
and Radiological Health (HFZ-215),
Food and Drug Administration, 1350
Piccard Dr., Rockville, MD 20850, 240—
276—2343.

SUPPLEMENTARY INFORMATION: FDA is
amending its regulations in parts 803,
814, 820, 821, 822, 874, 886, 1002, 1005,
and 1020 to correct typographical errors,
and update addresses, telephone
numbers, and wording to ensure
accuracy and clarity in the agencies
medical device regulations.

Publication of this document
constitutes final action on these changes
under the Administrative Procedure Act
(5 U.S.C. 553). FDA has determined that
notice and public comment are
unnecessary because these errors are
nonsubstantive.

I. Highlights of the Final Rule

FDA is making changes to correct
typographical and other minor errors in
certain device regulations in parts 803,
814, 820, 821, 822, 874, 886, 1002, 1005,
and 1020 (21 CFR 803, 814, 820, 821,
822, 874, 886, 1002, 1005, and 1020).

1. FDA is revising § 803.11 and
replacing “301-443-8818"" with “240-
276-3151.”

2. FDA is revising § 803.11 and
replacing “http://www.fda.gov/cdrh/
mdr/mdr-forms.htmI” with “http://
www.fda.gov/medwatch/getforms.htm.”

3. FDA is revising § 803.21(a) and
replacing ““301-443-8818" with “240-
276-3151.”

4. FDA is revising § 803.21(a) and
replacing “http://www.fda.gov/cdrh/
mdr/373.htm!” with “http://
www.fda.gov/cdrh/mdr/mdr-
forms.html.”

5. FDA is revising § 814.20(g) and
replacing “FDA has issued a PMA
guidance document to assist the
applicant in the arrangement and
content of a PMA. This guidance
document is available on the Internet at
http://www.fda.gov/cdrh/dsma/
pmaman/front.html. This guidance
document is also available upon request
from the Center for Devices and
Radiological Health, Division of Small
Manufacturers Assistance (HFZ-220),
1350 Piccard Dr., Rockville, MD 20850,
FAX 301-443-8818” with ““Additional
information on FDA policies and
procedures, as well as links to PMA
guidance documents, is available on the
Internet at http://www.fda.gov/cdrh/
devadvice/pma/.”

6. FDA is revising § 820.1(e) and
replacing “Division of Small
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Manufacturers Assistance (HFZ-220),
1350 Piccard Dr., Rockville, MD 20850,
U.S.A., telephone 1-800-638-2041 or
1-301-443-6597, FAX 301-443-8818”
with “Division of Small Manufacturers,
International and Consumer Assistance
(HFZ-220), 1350 Piccard Dr., Rockville,
MD 20850, U.S.A., telephone 1-800—
638-2041 or 240-276—-3150, FAX 240-
276-3151.”

7. FDA is revising § 821.2(c) and
removing the words “and Surveillance.”

8. FDA is revising § 822.7(b) and
replacing “(www.fda.gov/cdrh/
resolvingdisputes), and from the CDRH
Facts-on-Demand system (800-899—
0381 or 301-827-0111)” with “(http://
www.fda.gov/cdrh/ombudsman/
dispute.html).”

9. FDA is revising § 822.15 and
replacing “You may obtain guidance
regarding dispute resolution procedures
from the Center for Devices and
Radiological Health’s (CDRH) Web site
(www.fda.gov/cdrh/resolvingdisputes/
ombudsman.html) and from the CDRH
Facts-on-Demand system (800-899—
0381 or 301-827-0111, document
number 1121)” with “You may obtain
guidance regarding dispute resolution
procedures from the Center for Devices
and Radiological Health’s (CDRH’s) Web
site (www.fda.gov/cdrh/ombudsman/).”

10. FDA is revising § 822.22(b) and
replacing “You may obtain guidance
documents that discuss these
mechanisms from the CDRH Web site
and from the CDRH Facts-on-Demand
System (800-899—-0381 or 301-827—
0111)” with ““You may obtain guidance
documents that discuss these
mechanisms from the Center for Devices
and Radiological Health’s (CDRH’s) Web
site.”

11. FDA is revising § 874.4420 and
replacing “tonsil suction tub” with
“tonsil suction tube.”

12. FDA is revising § 874.4420 and
replacing “‘ear suction tub” with “ear
suction tube.”

13. FDA is revising the section title in
§886.1090 and replacing ‘“Haidlinger”
with “Haidinger.”

14. FDA is revising § 886.1090(a) and
replacing “Haidlinger” with
“Haidinger.”

15. FDA is revising § 1002.7 and
replacing “‘shall be addressed to the
Center for Devices and Radiological
Health, Electronic Product Reports,
Office of Compliance (HFZ-307), 2098
Gaither Rd., Rockville, MD 20850”" with
““shall be addressed to the Center for
Devices and Radiological Health, ATTN:
Electronic Product Reports, Radiological
Health Document Control (HFZ-309),
Office of Communication, Education,
and Radiation Programs, 9200 Corporate
Blvd, Rockville, MD 20850.

16. FDA is revising § 1002.10 and
replacing “Center for Devices and
Radiological Health, Electronic Product
Reports, Office of Compliance (HFZ—
307), 2098 Gaither Rd., Rockville, MD
20850” with “Center for Devices and
Radiological Health, ATTN: Electronic
Product Reports, Radiological Health
Document Control (HFZ-309), Office of
Communication, Education, and
Radiation Programs, 9200 Corporate
Blvd, Rockville, MD 20850.”

17. FDA is revising § 1002.20(b) and
replacing “Director, Center for Devices
and Radiological Health, 5600 Fishers
Lane, Rockville, MD 20857 with
“Center for Devices and Radiological
Health, ATTN: Accidental Radiation
Occurrence Reports (HFZ-240), Office
of Communication, Education, and
Radiation Programs, 9200 Corporate
Boulevard, Rockville, MD 20850.”

18. FDA is revising § 1002.50(c)(3)
and replacing “Office of Compliance
(HFZ-307)” with “Office of
Communication, Education, and
Radiation Programs (HFZ-240).”

19. FDA is revising § 1005.11 and
replacing 5600 Fishers Lane, Rockville,
MD 20857 with “(HFZ-204), 9200
Corporate Blvd., Rockville, MD 20857.”

20. FDA is revising § 1005.25(b) and
adding “(HFZ-240).”

21. FDA is revising § 1020.30(c) and
replacing “Office of Compliance and
Surveillance” with “Office of
Communication, Education, and
Radiation Programs.”

II. Environmental Impact

The agency has determined under 21
CFR 25.30(i) that this final rule is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
was required.

III. Analysis of Impacts

FDA has examined the impacts of the
final rule under Executive Order 12866,
the Regulatory Flexibility Act (5 U.S.C.
601-612), and the Unfunded Mandates
Reform Act of 1995 (Public Law 104—4).
Executive Order 12866 directs agencies
to assess all costs and benefits of
available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
agency believes that this final rule is not
a significant regulatory action under the
Executive order.

The Regulatory Flexibility Act
requires agencies to analyze regulatory

options that would minimize any
significant impact of a rule on small
entities. Because this rule corrects only
typographical and nonsubstantive errors
in existing regulations and does not
change in any way how devices are
regulated, the agency certifies that the
final rule will not have a significant
economic impact on a substantial
number of small entities.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that agencies prepare a written
statement, which includes an
assessment of anticipated costs and
benefits, before proposing “any rule that
includes any Federal mandate that may
result in the expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100,000,000
or more (adjusted annually for inflation)
in any one year.” The current threshold
after adjustment for inflation is $122
million, using the most current (2005)
Implicit Price Deflator for the Gross
Domestic Product. FDA does not expect
this final rule to result in any 1-year
expenditure that would meet or exceed
this amount.

IV. Paperwork Reduction Act of 1995

FDA has determined that this final
rule contains no collections of
information. Therefore, clearance by the
Office of Management and Budget under
the Paperwork Reduction Act of 1995 is
not required.

V. Federalism

FDA has analyzed this final rule in
accordance with the principles set forth
in Executive Order 13132. FDA has
determined that the rule does not
contain policies that have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Accordingly, the
agency has concluded that the rule does
not contain policies that have
federalism implications as defined in
the Executive order and, consequently,
a federalism summary impact statement
is not required.

VI. The Technical Amendments

This rule updates and corrects
existing regulations to ensure accuracy
and clarity. This administrative action is
limited to correcting typographical
errors; updating changes in addresses,
web site locations, and telephone
numbers; and clarifying regulation
terminology. It makes no changes in
substantive requirements.

For the effective date of this final rule
see EFFECTIVE DATE. Because this final
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rule is an administrative action, FDA
has determined that it has no
substantive impact on the public. It
imposes no costs, and merely makes
technical administrative changes in the
Code of Federal Regulations (CFR) for
the convenience of the public. FDA,
therefore, for good cause, finds under 5
U.S.C. 553(b)(3)(B) and (d)(3) that notice
and public comment are unnecessary.

List of Subjects
21 CFR Part 803
Imports, Medical devices, Reporting
and recordkeeping requirements.
21 CFR Part 814

Administrative practice and
procedure, Confidential business
information, Medical devices, Medical
research, Reporting and recordkeeping
requirements.

21 CFR Part 820

Medical devices, Reporting and
recordkeeping requirements.
21 CFR Part 821

Imports, Medical devices, Reporting
and recordkeeping requirements.
21 CFR Part 822

Medical devices, Reporting and
recordkeeping requirements.

21 CFR Part 874
Medical devices.
21 CFR Part 886

Medical devices, Ophthalmic goods
and services.

21 CFR Part 1002

Electronic products, Radiation
protection, Reporting and recordkeeping
requirements.

21 CFR Part 1005

Administrative practice and
procedure, Electronic products, Imports,
Radiation protection, Surety bonds.

21 CFR Part 1020

Electronic products, Medical devices,
Radiation protection, Reporting and
recordkeeping requirements, Television,
X-rays.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act, and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR parts 803,
814, 820, 821, 822, 874, 886, 1002, 1005,
and 1020 are amended as follows:

PART 803—MEDICAL DEVICE
REPORTING

m 1. The authority section for part 803
continues to read as follows:

Authority: 21 U.S.C. 352, 360, 360i, 360j,
371, 374.
m 2. Section 803.11 is revised to read as
follows:

§803.11 What form should | use to submit
reports of individual adverse events and
where do | obtain these forms?

If you are a user facility, importer, or
manufacturer, you must submit all
reports of individual adverse events on
FDA MEDWATCH Form 3500A or in an
electronic equivalent as approved under
§803.14. You may obtain this form and
all other forms referenced in this section
from any of the following:

(a) The Consolidated Forms and
Publications Office, Beltsville Service
Center, 6351 Ammendale Rd., Landover,
MD 20705;

(b) FDA, MEDWATCH (HF-2), 5600
Fishers Lane, Rockville, MD 20857,
301-827-7240;

(c) Division of Small Manufacturers,
International, and Consumer Assistance,
Office of Communication, Education,
and Radiation Programs, Center for
Devices and Radiological Health (CDRH)
(HFZ-220), 1350 Piccard Dr. Rockville,
MD 20850, by e-mail:
DSMICA@CDRH.FDA.GOV, or FAX:
240-276-3151;

(d) On the Internet at http://
www.fda.gov/medwatch/getforms.htm.
m 3.In § 803.21, paragraph (a) is revised
to read as follows:

§803.21 Where can | find the reporting
codes for adverse events that | use with
medical device reports?

(a) The MEDWATCH Medical Device
Reporting Code Instruction Manual
contains adverse event codes for use
with FDA Form 3500A. You may obtain
the coding manual from CDRH’s Web
site at http://www.fda.gov/cdrh/mdr/
mdr-forms.html; and from the Division
of Small Manufacturers, International,
and Consumer Assistance, Center for
Devices and Radiological Health, 1350
Piccard Dr., Rockville, MD 20850, FAX:
240-276-3151, or e-mail to
DSMICA@CDRH.FDA.GOV.

* * * * *

PART 814—PREMARKET APPROVAL
OF MEDICAL DEVICES

m 4. The authority section for part 814
continues to read as follows:

Authority: 21 U.S.C. 351, 352, 353, 360,
360c—-360j, 371, 372, 373, 374, 375, 379, 379,
381.

m 5. In § 814.20, paragraph (g) is revised
to read as follows:

§814.20 Application.

* * * * *

(g) Additional information on FDA
policies and procedures, as well as links

to PMA guidance documents, is
available on the Internet at http://
www.fda.gov/cdrh/devadvice/pma/.

* * * *

PART 820—QUALITY SYSTEMS
REGULATION

m 6. The authority section for part 820
continues to read as follows:

Authority: 21 U.S.C. 351, 352, 360, 360c,
360d, 360e, 360h, 3601, 360j, 3601, 371, 374,
381, 383.

m 7.In § 820.1, paragraph (e)(1) is
revised to read as follows:

§820.1 Scope.
* * * * *

(e) Exemptions or variances. (1) Any
person who wishes to petition for an
exemption or variance from any device
quality system requirement is subject to
the requirements of section 520(f)(2) of
the act. Petitions for an exemption or
variance shall be submitted according to
the procedures set forth in § 10.30 of
this chapter, the FDA’s administrative
procedures. Guidance is available from
the Center for Devices and Radiological
Health, Division of Small
Manufacturers, International and
Consumer Assistance (HFZ-220), 1350
Piccard Dr., Rockville, MD 20850,
U.S.A., telephone 1-800-638-2041 or
240-276-3150, FAX 240-276-3151.

* * * * *

PART 821—MEDICAL DEVICE
TRACKING REQUIREMENTS

m 8. The authority section for part 821
continues to read as follows:

Authority: 21 U.S.C. 331, 351, 352, 360,
360e, 360h, 360i, 371, 374.
m 9.In § 821.2, paragraph (c) is revised
to read as follows:

§821.2 Exemptions and variances.
* * * * *

(c) An exemption or variance is not
effective until the Director, Office of
Compliance, CDRH, approves the
request under § 10.30(e)(2)(i) of this
chapter.

PART 822—POSTMARKET
SURVEILLANCE

m 10. The authority section for part 822
continues to read as follows:

Authority: 21 U.S.C. 331, 352, 360i, 3601,
371, 374.
m 11.In § 822.7, paragraph (b) is revised
to read as follows:

§822.7 What should | do if | do not agree
that postmarket surveillance is
appropriate?

* * * * *
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(b) You may obtain guidance
documents that discuss these
mechanisms from the Center for Devices
and Radiological Health’s (CDRH’s) Web
site (http://www.fda.gov/cdrh/
ombudsman/dispute.html).

W 12. Section 822.15 is revised to read
as follows:

§822.15 How long must | conduct
postmarket surveillance of my device?
The length of postmarket surveillance
will depend on the postmarket
surveillance question identified in our
order. We may order prospective
surveillance for a period up to 36
months; longer periods require your
agreement. If we believe that a
prospective period of greater than 36
months is necessary to address the
surveillance question, and you do not
agree, we will use the Medical Devices
Dispute Resolution Panel to resolve the
matter. You may obtain guidance
regarding dispute resolution procedures
from the Center for Devices and
Radiological Health’s (CDRH’) Web site
(www.fda.gov/cdrh/ombudsman/). The
36-month period refers to the
surveillance period, not the length of
time from the issuance of the order.
m 13.In § 822.22, paragraph (b) is
revised to read as follows:

§822.22 What recourse do | have if | do
not agree with your decision?
* * * * *

(b) You may obtain guidance
documents that discuss these
mechanisms from the Center for Devices
and Radiological Health’s (CDRH’s) Web
site.

PART 874—EAR, NOSE, AND THROAT
DEVICES

m 14. The authority section for part 874
continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360j, 371.
m 15.In § 874.4420, paragraph (a) is
revised to read as follows:

§874.4420 Ear, nose, and throat manual
surgical instrument.

(a) Identification. An ear, nose, and
throat manual surgical instrument is one
of a variety of devices intended for use
in surgical procedures to examine or
treat the bronchus, esophagus, trachea,
larynx, pharynx, nasal and paranasal
sinus, or ear. This generic type of device
includes the esophageal dilator; tracheal
bistour (a long, narrow surgical knife);
tracheal dilator; tracheal hook; laryngeal
injection set; laryngeal knife; laryngeal
saw; laryngeal trocar; laryngectomy
tube; adenoid curette; adenotome; metal
tongue depressor; mouth gag; oral

screw; salpingeal curette; tonsillectome;
tonsil guillotine; tonsil screw; tonsil
snare; tonsil suction tube; tonsil
suturing hook; antom reforator; ethmoid
curette; frontal sinus-rasp; nasal curette;
nasal rasp; nasal rongeur; nasal saw;
nasal scissors; nasal snare; sinus
irrigator; sinus trephine; ear curette; ear
excavator; ear rasp; ear scissor, ear
snare; ear spoon; ear suction tube;
malleous ripper; mastoid gauge;
microsurgical ear chisel; myringotomy
tube inserter; ossici holding clamp;
sacculotomy tack inserter; vein press;
wire ear loop; microrule; mirror;
mobilizer; ear, nose, and throat punch;
ear, nose and throat knife; and ear, nose,

and throat trocar.
* * * * *

PART 886—OPHTHALMIC DEVICES

m 16. The authority section for part 886
continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360§, 371.
m 17.1In §886.1090, the section title and
paragraph (a) are revised to read as
follows:

§886.1090 Haidinger brush.

(a) Identification. A Haidinger brush
is an AC-powered device that provides
two conical brushlike images with
apexes touching which are viewed by
the patient through a Nicol prism and
intended to evaluate visual function. It
may include a component for measuring

macular integrity.
* * * * *

PART 1002—RECORDS AND
REPORTS

m 18. The authority section for part 1002
continues to read as follows:

Authority: 21 U.S.C. 352, 360, 3601, 360j,
360hh—360ss, 371, 374.
m 19.In §1002.7, the introductory text
is revised to read as follows:

§1002.7 Submission of data and reports.

All submissions such as reports, test
data, product descriptions, and other
information required by this part, or
voluntarily submitted to the Director,
Center for Devices and Radiological
Health, shall be filed with the number
of copies as prescribed by the Director,
Center for Devices and Radiological
Health, and shall be signed by the
person making the submission. The
submissions required by this part shall
be addressed to the Center for Devices
and Radiological Health, ATTN:
Electronic Product Reports, Radiological
Health Document Control (HFZ-309),
Office of Communication, Education,

and Radiation Programs, 9200 Corporate
Blvd., Rockville, MD 20850.

* * * * *

m 20.In § 1002.10, the introductory text
is revised to read as follows:

§1002.10 Product reports.

Every manufacturer of a product or
component requiring a product report as
set forth in table 1 of §1002.1 shall
submit a product report to the Center for
Devices and Radiological Health, ATTN:
Electronic Product Reports, Radiological
Health Document Control (HFZ-309),
Office of Communication, Education,
and Radiation Programs, 9200 Corporate
Blvd., Rockville, MD 20850, prior to the
introduction of such product into
commerce. The report shall be distinctly
marked ‘“Radiation Safety Product
Report of (name of manufacturer)” and

shall:

* * * * *

m 21.In § 1002.20, paragraph (b) is
revised to read as follows:

§1002.20 Reporting of accidental radiation
occurrences.

* * * * *

(b) Such reports shall be addressed to
the Center for Devices and Radiological
Health, ATTN: Accidental Radiation
Occurrence Reports (HFZ-240), Office
of Communication, Education, and
Radiation Programs, 9200 Corporate
Blvd., Rockville, MD 20850, and the
reports and their envelopes shall be
distinctly marked ‘“‘Report on 1002.20”
and shall contain all of the following
information where known to the
manufacturer:

(1) The nature of the accidental
radiation occurrence;

(2) The location at which the
accidental radiation occurrence
occurred;

(3) The manufacturer, type, and
model number of the electronic product
or products involved;

(4) The circumstances surrounding
the accidental radiation occurrence,
including causes;

(5) The number of persons involved,
adversely affected, or exposed during
the accidental radiation occurrence, the
nature and magnitude of their exposure
and/or injuries and, if requested by the
Director, Center for Devices and
Radiological Health, the names of the
persons involved;

(6) The actions, if any, which may
have been taken by the manufacturer, to
control, correct, or eliminate the causes
and to prevent reoccurrence; and
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(7) Any other pertinent information
with respect to the accidental radiation

occurrence.
* * * * *

m 22.In § 1002.50, paragraph (c)(3) is
revised to read as follows:

§1002.50 Special exemptions.

* * * * *

(C) * *x *

(3) Such conditions as are deemed
necessary to protect the public health
and safety. Copies of exemptions shall
be available upon request from the
Center for Devices and Radiological
Health, Office of Communication,
Education, and Radiation Programs
(HFZ-240), 9200 Corporate Blvd.,
Rockville, MD 20850.

* * * * *

PART 1005—IMPORTATION OF
ELECTRONIC PRODUCTS

m 23. The authority section for part 1005
continues to read as follows:

Authority: 42 U.S.C. 263d, 263h.

W 24. Section 1005.11 is revised to read
as follows:

§1005.11 Payment for samples.

The Department of Health and Human
Services will pay for all import samples
of electronic products rendered
unsalable as a result of testing, or will
pay the reasonable costs of repackaging
such samples for sale, if the samples are
found to be in compliance with the
requirements of the Radiation Control
for Health and Safety Act of 1968.
Billing for reimbursement shall be made
by the owner or consignee to the Center
for Devices and Radiological Health
(HFZ-204), 9200 Corporate Blvd.,
Rockville, MD 20857. Payment for
samples will not be made if the sample
is found to be in violation of the Act,
even though subsequently brought into
compliance pursuant to terms specified
in a notice of permission issued under
§1005.22.

m 25.In § 1005.25, paragraph (b) is
revised to read as follows:

§1005.25 Service of process on
manufacturers.
* * * * *

(b) A manufacturer designating an
agent must address the designation to
the Center for Devices and Radiological
Health (HFZ-240), 9200 Corporate
Blvd., Rockville, MD 20850. It must be
in writing and dated; all signatures must
be in ink. The designation must be made
in the legal form required to make it
valid and binding on the manufacturer
under the laws, corporate bylaws, or
other requirements governing the

making of the designation by the
manufacturer at the place and time
where it is made, and the persons or
person signing the designation shall
certify that it is so made. The
designation must disclose the
manufacturer’s full legal name and the
name(s) under which the manufacturer
conducts the business, if applicable, the
principal place of business, and mailing
address. If any of the products of the
manufacturer do not bear his legal
name, the designation must identify the
marks, trade names, or other
designations of origin which these
products bear. The designation must
provide that it will remain in effect until
withdrawn or replaced by the
manufacturer and shall bear a
declaration of acceptance duly signed
by the designated agent. The full legal
name and mailing address of the agent
must be stated. Until rejected by the
Secretary, designations are binding on
the manufacturer even when not in
compliance with all the requirements of
this section. The designated agent may
not assign performance of his function

under the designation to another.
* * * * *

PART 1020—PERFORMANCE
STANDARDS FOR IONIZING
RADIATION EMITTING PRODUCTS

m 26. The authority section for part 1020
continues to read as follows:

Authority: 21 U.S.C. 351, 352, 360e—360j,
360gg—360ss, 371, 381.
m 27.In §1020.30, paragraph (c) is
revised to read as follows:

§1020.30 Diagnostic x-ray systems and
their major components.
* * * * *

(c) Manufacturers’ responsibility.
Manufacturers of products subject to
§§1020.30 through 1020.33 shall certify
that each of their products meet all
applicable requirements when installed
into a diagnostic x-ray system according
to instructions. This certification shall
be made under the format specified in
§1010.2 of this chapter. Manufacturers
may certify a combination of two or
more components if they obtain prior
authorization in writing from the
Director of the Office of
Communication, Education, and
Radiation Programs of the Center for
Devices and Radiological Health.
Manufacturers shall not be held
responsible for noncompliance of their
products if that noncompliance is due
solely to the improper installation or
assembly of that product by another
person; however, manufacturers are
responsible for providing assembly
instructions adequate to assure

compliance of their components with
the applicable provisions of §§1020.30
through 1020.33.

* * * * *

Dated: March 28, 2007.
Jeffrey Shuren,
Assistant Commissioner for Policy.
[FR Doc. E7-6290 Filed 4-6—07; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF JUSTICE

Drug Enforcement Administration

21 CFR Parts 1300 and 1313
[Docket No. DEA-292I]
RIN 1117-AB06

Implementation of the Combat
Methamphetamine Epidemic Act of
2005; Notice of Transfers Following
Importation or Exportation

AGENCY: Drug Enforcement
Administration (DEA), Justice.

ACTION: Interim Final Rule with Request
for Comment.

SUMMARY: This regulation implements
section 716 of the Combat
Methamphetamine Epidemic Act
(CMEA) of 2005 (21 U.S.C. 971 as
amended), which was enacted on March
9, 2006. DEA is amending its regulations
to require additional reporting for
import, export, and international
transactions involving all List I and List
II chemicals. This rule implements
section 716 of the CMEA which extends
current reporting requirements for
importations, exportations, and
international transactions involving List
I and List IT chemicals.

DATES: This rule is effective May 9,
2007. Written comments must be
postmarked, and electronic comments
must be sent, on or before May 9, 2007.
ADDRESSES: To ensure proper handling
of comments, please reference “Docket
No. DEA-292" on all written and
electronic correspondence. Written
comments being sent via regular mail
should be sent to the Deputy Assistant
Administrator, Office of Diversion
Control, Drug Enforcement
Administration, Washington, DC 20537,
Attention: DEA Federal Register
Representative/ODL. Written comments
sent via express mail should be sent to
DEA Headquarters, Attention: DEA
Federal Register Representative/ODL,
2401 Jefferson-Davis Highway,
Alexandria, VA 22301. Comments may
be directly sent to DEA electronically by
sending an electronic message to
dea.diversion.policy@usdoj.gov.
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Comments may also be sent
electronically through http://
www.regulations.gov using the
electronic comment form provided on
that site. An electronic copy of this
document is also available at the http://
www.regulations.gov Web site. DEA will
accept attachments to electronic
comments in Microsoft Word,
WordPerfect, Adobe PDF, or Excel file
formats only. DEA will not accept any
file formats other than those specifically
listed here.

FOR FURTHER INFORMATION CONTACT:
Mark W. Caverly, Chief, Liaison and
Policy Section, Office of Diversion
Control, Drug Enforcement
Administration, Washington, DC 20537
at (202) 307-7297.

SUPPLEMENTARY INFORMATION:
DEA’s Legal Authority

DEA implements the Comprehensive
Drug Abuse Prevention and Control Act
of 1970, often referred to as the
Controlled Substances Act (CSA) and
Controlled Substances Import and
Export Act (21 U.S.C. 801 et seq.), as
amended. DEA publishes the
implementing regulations for this
statute in Title 21 of the Code of Federal
Regulations (CFR), Parts 1300 to end.
These regulations are designed to ensure
that there is a sufficient supply of
controlled substances for legitimate
medical purposes and to deter the
diversion of controlled substances to
illegal purposes. The CSA mandates that
DEA establish a closed system of control
for manufacturing, distributing, and
dispensing controlled substances. Any
person who manufactures, distributes,
dispenses, imports, exports, or conducts
research or chemical analysis with
controlled substances must register with
DEA (unless exempt) and comply with
the applicable requirements for the
activity. The CSA as amended also
requires DEA to regulate the
manufacture and distribution of
chemicals that may be used to
manufacture controlled substances.
Listed chemicals that are classified as
List I chemicals are important to the
manufacture of controlled substances.
Those classified as List II chemicals may
be used to manufacture controlled
substances.

On March 9, 2006, the President
signed the CMEA of 2005, which is Title
VII of the USA PATRIOT Improvement
and Reauthorization Act of 2005 (Pub.
L. 109-177). DEA is promulgating this
rule as an interim final rule rather than
a proposed rule because the changes
being made merely codify statutory
provisions. Much of the statute is self-
implementing; the changes discussed in

this rule became effective on March 9,
2006. An agency may find good cause to
exempt a rule from certain provisions of
the Administrative Procedure Act (APA)
(5 U.S.C. 553), including Notice of
Proposed Rulemaking and the
opportunity for public comment, if it is
determined to be unnecessary,
impracticable, or contrary to the public
interest. The requirements of the CMEA
of 2005 included in this rulemaking
were set out in such detail as to be self-
implementing. Therefore the changes in
this rulemaking provide conforming
amendments to make the language of
the regulations consistent with that of
the law. DEA has no authority to revise
the changes and is simply
implementing, and making its
regulations conform to, the statute.

Combat Methamphetamine Epidemic
Act of 2005

The portion of the CMEA being
implemented in this rulemaking
addresses the importation, exportation,
and international transactions of all List
I and List IT chemicals. Section 716 of
the CMEA (21 U.S.C. 971 as amended)
closes a loophole in the current
regulatory system for imports, exports,
and international transactions of listed
chemicals used in the illicit
manufacture of controlled substances.
Prior to enactment of the CMEA, a
company that wanted to import or
export any List I or List IT chemical was
required to either: (1) Notify the
Department of Justice 15 days in
advance of the import or export; or (2)
be a company that previously imported
or exported a listed chemical and that
was proposing to import from or export
the chemicals to a customer with whom
the company had previously dealt. (See
21 U.S.C. 971(a), (b))

A problem can arise, however, when
the sale that the importer or exporter
originally planned falls through. When
this happens, the importer or exporter
must quickly find a new buyer for the
chemicals on what is called the “spot
market”’—a wholesale market. Sellers
are often under presure to find a buyer
in a short amount of time, meaning that
they may be tempted to entertain bids
from companies without a strong record
of preventing diversion. More
importantly, DEA is not made aware of,
and has no opportunity to review, such
transactions in advance in order to
suspend them if there is a danger of
diversion to the clandestine
manufacture of a controlled substance.

Section 716 of the CMEA extends the
current reporting requirements—as well
as the current exemption for regular
importers and regular customers—to
post-import and post-export

transactions of List I and List II
chemicals. Importers, exporters, brokers,
and traders are now required to notify
DEA, before the transaction is to take
place, of certain information regarding
their downstream customers. If the
person to whom the chemical is being
transferred is not a regular customer, the
importer, exporter, broker, or trader
must notify DEA no later than 15 days
before the transaction is to take place;
upon receipt, DEA will have 15 days to
review the notification. Specifically, the
United States importer or exporter must
provide the name and address of each
person to whom the listed chemicals
will be transferred, and the name and
quantity of the listed chemicals to be
transferred, including package
information. This person is referred to
as the “transferee” of the United States
importer or exporter. The spot market
reporting requirements also apply, to a
limited extent, to United States brokers
and traders that arrange international
transactions (i.e., transactions between
customers in two foreign countries).

For a United States exporter, the
transferee is the foreign importer. Thus,
this aspect of the new requirement does
not represent a change for United States
exporters, who have previously notified
DEA of information on their purchasers.
For a United States broker or trader, the
transferee is the foreign customer
purchasing the listed chemicals. Again,
this requirement is not a change for
brokers and traders, who have
previously notified DEA of information
on their purchasers.

The requirement is, however, a
change for United States importers. For
a United States importer, the
“transferee” is the person to whom the
importer transfers the listed chemicals—
the downstream customer. Until the
CMEA, importers were required to
provide information regarding their
suppliers, but not regarding the parties
purchasing the chemicals in the United
States. Under the CMEA, importers will
have to list both the foreign supplier
and each United States customer for the
imported chemical.

The provision of customer
information by the importer provides
DEA with an opportunity to evaluate the
transaction. DEA will have 15 days from
the time the customer information is
submitted to review the transaction and
determine whether it may be diverted to
the clandestine manufacture of a
controlled substance. If DEA determines
that the transaction does not pose an
unacceptable risk of diversion, DEA will
take no action. The importer will thus
be granted regular importer status for
transactions involving the specific
chemical to be imported to the specific
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customer. The transferee—the
downstream customer—will be granted
regular customer status for imports of
the specified chemical by the specified
importer. DEA must review each import
transaction based not only on the
chemical to be imported, but also on the
transferee to whom the chemical will be
transferred.

If, after submission of the initial DEA
Form 486, Import/Export Declaration,
the importer, exporter, broker, or trader
will not be transferring the listed
chemical to the person initially named
on the DEA Form 486, or if the importer
or exporter will be transferring a greater
quantity than originally indicated on the
DEA Form 486, then the importer,
exporter, broker, or trader must file an
amended DEA Form 486 reporting the
change. This is a new requirement for
both United States importers and
exporters, as well as brokers and traders.
This amendment must provide the name
of the new prospective customer and/or
the greater quantity of the listed
chemical to be transferred. The
requirement to notify DEA of a change
in the transferee or an increase in the
quantity of the chemical to be
transferred applies to amended DEA
Forms 486 in the same manner that it
applies to original submissions.

Thus, if an importer, exporter, broker,
or trader is required to file an initial
advance notice with DEA 15 days before
the transaction is to take place, and the
originally planned sale falls through, the
importer, exporter, broker, or trader is
required to file a second advance notice
with DEA, identifying the new proposed
purchaser. DEA will again have 15 days
to review the new transaction and
determine whether it may be diverted to
the clandestine manufacture of a
controlled substance. In the case of a
transaction reported by a broker or
trader, DEA cannot suspend the
transaction, but could alert authorities
in the foreign country involved in the
transaction of the risk of diversion. In

addition, even if an importer or exporter
did not have to file an initial
notification—either because he is a
regular importer selling to a regular
customer, or an exporter selling to a
regular customer—if the newly arranged
spot market sale is to a new customer
(i.e., not a “regular customer”), the
importer or exporter must file an
advance notice 15 days prior to
transferring the chemical to the new
customer. As is the case under existing
law, a suspension can be appealed
through an administrative hearing. (See
21 U.S.C. 971(c)(2))

If, however, the new proposed
purchaser qualifies as a “regular
customer” under existing law, the
importer or exporter is not required to
file a second advance notice 15 days
prior to the transfer of the listed
chemical. Rather, notice must be filed
on or before the date of the transfer.
Note that the second notice may occur
after importation or exportation.
(Brokers and traders are required to
report all regulated international
transactions.)

If DEA determines that a listed
chemical shipment handled by a regular
importer or a regular customer
(including a regular customer who is
substituted for the original customer
listed on the original advance
notification) may be diverted to the
clandestine manufacture of a controlled
substance, DEA may disqualify the
regular importer or regular customer
status of such importer or customer and
may suspend the shipment. If the
importer or customer (including a new
proposed customer) is not a regular
importer or customer, then DEA may
suspend the shipment, since there
would be no regular importer or regular
customer status to disqualify. The
procedures are set forth in the new
regulatory text at 21 CFR 1313.16(d).
Similarly, in the case of an export of a
listed chemical that may be diverted to
the clandestine manufacture of a

controlled substance, DEA may
disqualify the regular customer status of
the transferee and suspend the
shipment. See 21 CFR 1313.26(d).

Finally, within 30 days after the
importation, exportation, or
international transaction is completed,
the importer, exporter, broker, or trader
must send DEA a return declaration
containing information regarding the
transaction, including the name of the
transferee, date the import or export and
any subsequent transfer occurred, the
name of the chemical transferred, the
actual quantity transferred, the
container, and any other information
that DEA may specify. This is a new
requirement for United States importers,
exporters, brokers, and traders. For
importers, a single return declaration
may include the information for both
the importation and distribution. If the
importer has not distributed all
chemicals imported by the end of the
initial 30-day period, the importer must
file supplemental return declarations no
later than 30 days from the date of any
further distribution, until the
distribution or other disposition of all
chemicals imported under the import
notification or any update are accounted
for. In addition, if an importer, exporter,
broker, or trader files a DEA Form 486,
but the transfer covered fails to take
place (e.g., the import or export is
canceled prior to shipment), the person
must file an amended DEA Form 486 to
notify DEA of the cancellation. These
additional filings will ensure that DEA
has an accurate record of importations,
exportations, and international
transactions.

Summary of Changes Made by This
Interim Final Rule

The table below provides a
comparison of the previous
requirements regarding imports,
exports, and international transactions
with the new requirements of the
CMEA:

TABLE 1.—COMPARISON OF PREVIOUS AND NEW REQUIREMENTS

Requirement Previous rule New rule
Notify DEA prior to import/export/international tranSaCtioNS ............oceiiiiiiieiiii e Yes.
Identify source of imports/international transactions ............. Yes.
Identify transferees of exports/international transactions .. Yes.
Identify transferees (downstream customers) of imports Yes.
Notify DEA of change in transferees of exports and international transactions prior to transaction ............ccccceceeeen. Yes.
Notify DEA of change in transferees (downstream customers) of imports prior to transaction ...........ccccccecviniiiceennen. Yes.
Notify DEA of increase in chemical quantity transferred for exports and international transactions prior to trans- Yes.
action.
Notify DEA of increase in chemical quantity transferred for import transactions prior to transaction .............cccccceeeee. Yes.
File return declaration when imports/exports and international transactions are distributed ...................... Yes.
File subsequent return declaration if entire quantity of import not distributed within 30 days of importation ................ Yes.
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Specific Changes Made by This Interim
Final Rule

In this interim final rule, DEA is
incorporating the provisions of section
716 of the CMEA into Title 21 of the
Code of Federal Regulations. Specific
changes are discussed below.

Certain definitions relating to listed
chemicals in section 1300.02 are being
revised or amended. The definition of
“‘established business relationship” is
being revised to remove language
regarding foreign customers; this
definition is now a general definition
relating to any business relationship,
either import or export. Further, parts of
this definition are moved to new
Section 1313.05, requirements of an
established business relationship. The
definition of “established record as an
importer” is being revised by moving
certain information into new Section
1313.08. Finally, the definition of
“regular customer” is being revised to
update the cross reference.

As noted previously, Section 1313.05
is added to specify requirements of an
established business relationship.
Information in this section was
previously found in the definition of
“established business relationship.”

As noted previously, Section 1313.08
is added to specify requirements for
establishing a record as an importer.
Information in this section was
previously found in the definition of
“established record as an importer.”
Section 1313.15(a) is being amended to
update the cross reference accordingly.

Section 1313.12, requirement of
authorization to import, is amended by
revising paragraph (c) to add the
requirement that, to qualify for a waiver
of the 15 day advance notice, not only
does the importer have to be known to
DEA as a regular importer, but also that
the customer must meet the
requirements in Section 1313.05 to be
regarded as a regular customer. The
effect of this new requirement is that,
effective May 9, 2007, all persons
previously granted regular importer
status will be required to provide
advance notification of imports with
information regarding transferees, even
for customers that they did business
with in the past. This advance
notification will provide DEA the
opportunity to review and approve the
customer as a regular customer (see the
new definition in Section 1300.02 and
the requirements in new Section
1313.05). If the 15-day notification
period elapses without DEA taking
action, then that importer is granted
regular importer status for all imports of
that particular chemical intended for the
specified customer.

Section 1313.13, contents of import
declaration, is amended by requiring the
importer to provide information
regarding the person or persons to
whom the importer intends to transfer
the chemical.

Section 1313.16 is added to specify
requirements regarding transfers after
importation, Section 1313.26 is added to
specify requirements regarding transfers
after exportation, and Section 1313.32 is
amended to specify requirements for
brokers and traders regarding
international transactions. These
requirements specify what the U.S.
importer, the U.S. exporter, or the U.S.
broker or trader must do if an originally
planned sale falls through and the
importer or exporter arranges a
subsequent spot market sale, as
explained earlier in the preamble. For
brokers and traders, the situation is
somewhat more complicated because
the broker or trader does not control the
sale. If a transaction is not completed,
the broker or trader could be asked to
find another buyer for the chemical or
the broker or trader may not be involved
in arranging the subsequent sale. If the
broker or trader arranges a subsequent
sale to replace the previously arranged
transaction, this transaction is a new
transaction and must be reported as
such; a return declaration must be filed
when the transaction is completed.

Sections 1313.17(a), 1313.27(a), and
1313.35(a) are added to specify the
requirement that within 30 days of the
completion of a transaction, the
importer, exporter, broker, or trader
must send DEA a return declaration
containing information regarding the
transaction, including the name of the
transferee, date the import, export, or
international transaction and any
subsequent transfer occurred, the name
of the chemical transferred, the actual
quantity transferred, the container, and
any other information that DEA may
specitfy.

Sections 1313.17(b), 1313.27(b), and
1313.35(b) are added to specify the
requirement that if an importation,
exportation, or international transaction
reported on a DEA Form 486 fails to be
completed, the importer, exporter,
broker, or trader must file an
amendment to the Form 486 to notify
DEA.

Revision of DEA Form 486: Import/
Export Declaration for Precursor and
Essential Chemicals

To comply with the changes made to
the Controlled Substances Act by the
Combat Methamphetamine Epidemic
Act of 2005, DEA is revising the existing
DEA Form 486, Import/Export
Declaration. DEA notes that this form

has not been revised or amended since
its inception in 1989. Thus, this form
has not kept pace with subsequent
legislation including the Domestic
Chemical Diversion Control Act of 1993,
the Comprehensive Methamphetamine
Control Act of 1996, and the
Methamphetamine Anti-Proliferation
Act of 2000. Therefore, some of the
changes DEA is making to this form are
not directly related to the CMEA.
However, these changes are necessary
for ease of use and clarity of the form.

Changes being made include the
following:

¢ Changing the title of the form to:
“Import/Export Declaration for List I
and List I Chemicals” to more
accurately characterize the use of the
form.

e Adding a check box for
“international transaction” in addition
to existing fields for “import” and
“export.”

¢ Adding fields for DEA registration
number and company identifier, if
applicable.

¢ Adding a field for the foreign
permit number, if applicable.

¢ Adding check boxes for the type of
submission of the form: “original,”
“amended,” and “withdrawn.”

¢ Adding fields for the actual date
and quantity imported.

e Adding fields for reporting by
importers of the person to whom the
listed chemical will be transferred, the
downstream customer, per requirements
of the CMEA.

e Adding fields regarding return
declaration by importers and exporters.
e Removing the certification by the

Customs District Director; this
certification is now the responsibility of
the importer or exporter as part of the
return declaration.

¢ Eliminating a number of fields,
including: gross weight of chemicals
imported/exported; intermediate
carriers; address of intermediate
consignees.

¢ Reorganizing layout for clarity.

Implementation of This Rule

Effective May 9, 2007, all United
States importers and exporters of List I
and List IT chemicals must use the
revised DEA Form 486 to notify DEA of
their imports and exports. This revised
form will be available on the Diversion
Control Program Web site, http://
www.deadiversion.usdoj.gov.

Effective May 9, 2007, all persons
previously granted regular importer
status will no longer hold that status.
Every import of a List I and List IT
chemical must be reported to DEA not
later than 15 days prior to the proposed
importation. This report must include
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the name of the person to whom the
chemical is proposed to be transferred
and the amount of the chemical
proposed to be transferred. DEA will
evaluate each proposed importation
based not only on the chemical to be
imported but on the transferee
information supplied by the importer as
well. This process will allow for the
establishment of regular customer status
by transferees of United States
importers, and for establishment of
regular importer status by importers
importing a specific listed chemical
intended for sale to a specific customer.
Effective May 9, 2007, all persons
importing and exporting List I and List
II chemicals must provide the above
discussed return declarations to DEA.

Note Regarding Importation of the
List I Chemicals Ephedrine,
Pseudoephedrine, and
Phenylpropanolamine

This rulemaking addresses all List I
and List IT chemicals. While ephedrine,
pseudoephedrine, and
phenylpropanolamine are List I
chemicals and are covered by these
regulations, other provisions of section
721 of the CMEA require the reporting
of certain information regarding the
foreign chain of distribution of these
three List I chemicals. Other provisions
of the CMEA require that these three
List I chemicals be imported only if
there is a medical, scientific, or other
legitimate purpose for these chemicals.
DEA is addressing these provisions in a
separate rulemaking. Persons importing
ephedrine, pseudoephedrine, and
phenylpropanolamine are required to
comply with the provisions of this rule
until such time as the rulemaking
regarding provision of information
about the foreign chain of distribution is
promulgated. At that time, persons
importing these three List I chemicals
will then be subject to those additional
requirements.

Further, since the CMEA requires that
these three List I chemicals be imported
only if there is a medical, scientific, or
other legitimate purpose for these
chemicals, DEA must establish import
quotas for ephedrine, pseudoephedrine,
and phenylpropanolamine. DEA is
addressing these provisions in separate
rulemakings.

Regulatory Certifications

Administrative Procedure Act (5 U.S.C.
553)

The Administrative Procedure Act
(APA) generally requires agencies to
publish a notice of proposed rulemaking
and allow for a period of public
comment prior to implementing new

rules. The APA also provides, however,
that agencies can be excepted from these
requirements when “the agency for good
cause finds (and incorporates the
finding and a brief statement of reasons
therefor in the rules issued) that notice
and public procedure thereon are
impracticable, unnecessary, or contrary
to the public interest.” (5 U.S.C.
553(b)(B).

DEA has concluded that “‘good cause”
exists to promulgate this rule as an
interim final rule rather than a proposed
rule because the mandates of the CMEA
were set forth in such detail as to be
self-implementing. The changes
announced in this interim final rule
render DEA’s regulations consistent
with the new provisions of the CMEA.
Since DEA is without authority to revise
this rule based on public comments,
DEA finds that notice and opportunity
for comment are unnecessary and
impracticable under the APA (5 U.S.C.
553(b)(B)).

DEA is cognizant of the fact that
exceptions to the APA’s notice and
comment procedures are to be
“narrowly construed and only
reluctantly countenanced.” American
Federation of Government Employees v.
Block, 655 F2d 1153, 1156 (D.C. Cir.
1981) (quoting New Jersey Department
of Environmental Protection v. EPA, 626
F2d 1038, 1045 (D.C. Cir. 1980)). Based
on the detailed requirements set forth in
the CMEA which give no discretion in
their implementation, however, DEA
finds that the invocation of the “good
cause” exception, and the issuance of
this rule as an interim final rule, is
justified.

Regulatory Flexibility Act

The Deputy Administrator hereby
certifies that this rulemaking has been
drafted in accordance with the
Regulatory Flexibility Act (RFA) (5
U.S.C. 605(b)). The RFA applies to rules
that are subject to notice and comment.
Because this rule is simply codifying
statutory provisions, DEA has
determined, as explained above, that
public notice and comment are not
necessary. Consequently, the RFA does

not apply.
Executive Order 12866

The Deputy Administrator further
certifies that this rulemaking has been
drafted in accordance with the
principles in Executive Order 12866
§ 1(b). It has been determined that this
is “‘a significant regulatory action.”
Therefore, this action has been reviewed
by the Office of Management and
Budget (OMB). As discussed above, this
action is codifying statutory provisions
and involves no agency discretion. This

statutory change imposes minimal costs
on United States importers, exporters,
brokers, and traders; they simply have
to file a form with DEA in advance of
spot market transactions. They must
also provide a return declaration after
the import or export has occurred.

Paperwork Reduction Act

As discussed previously, the DEA is
revising an information collection by
revising the information collected on
DEA Form 486: Import/Export
Declaration for List I and List II
Chemicals [OMB information collection
1117-0023]. Those changes have been
discussed above, and are necessary for
DEA to implement the provisions of the
CMEA of 2005.

The Department of Justice, DEA, has
submitted the following information
collection request to the OMB for review
and clearance in accordance with
review procedures of the Paperwork
Reduction Act of 1995. The information
collection is published to obtain
comments from the public and affected
agencies.

All comments and suggestions, or
questions regarding additional
information, to include obtaining a copy
of the information collection instrument
with instructions, should be directed to
Mark W. Caverly, Chief, Liaison and
Policy Section, Office of Diversion
Control, Drug Enforcement
Administration, Washington, DC 20537.

Written comments and suggestions
from the public and affected agencies
concerning the collection of information
are encouraged. Your comments on the
information collection-related aspects of
this rule should address one or more of
the following four points:

(1) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility;

(2) Evaluate the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submission of
responses.

Overview of this information
collection:
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(1) Type of Information Collection:
revision of an existing collection.

(2) Title of the Form/Collection:
Import/Export Declaration for List I and
List IT Chemicals.

(3) Agency form number, if any, and
the applicable component of the
Department of Justice sponsoring the
collection:

Form Number: DEA Form 486.

Office of Diversion Control, Drug
Enforcement Administration, U.S.
Department of Justice.

(4) Affected public who will be asked
or required to respond, as well as a brief
abstract:

Primary: business or other for-profit.
Other: none.

Abstract: Persons importing,
exporting, and conducting international
transactions with List I and List II
chemicals must notify DEA of those
transactions in advance of their
occurrence, including information
regarding the person(s) to whom the
chemical will be transferred and the

quantity to be transferred. For
importations, persons must also provide
return declarations, confirming the date
of the importation and transfer, and the
amounts of the chemical transferred.
This information is used to prevent
shipments not intended for legitimate
purposes.

(5) An estimate of the total number of
respondents and the amount of time
estimated for an average respondent to
respond:

Number of Number of Average time
respondents responses per regponse Total hours
FOrmM 486 (EXPOI) ..uveeeiiiiieiieeeeieeeertee e ete e e seee e et e e e s e e e e st e e s sneeeesnaeeeanneeeens 225 7,917 | 0.2 hour 1,583.4 hours.
(12 minutes)
Form 486 (export return declaration) .........cccccveeiiererieiesiie e 225 7,917 | 0.08 hour 659.75 hours.
(5 minutes)
FOrm 486 (IMPOI) ...ooeeeiiieeeieeceee e eree et e e e e e et e e e e e e e naeeennneeeens 216 2,278 | 0.25 hour 569.5 hours.
(15 minutes)
Form 486 (import return declaration)” .........cccccveeiiereriiee e 216 2,506 | 0.08 hour 208.8 hours.
(5 minutes)
Form 486 (international transaction) ..........cccccccveeeiieeerieie s e e 9 111 | 0.2 hour 22.2 hours.
(12 minutes)
Form 486 (international transaction return declaration) ...........ccccceeevveviienne 9 111 | 0.08 hour 9.25 hours.
(5 minutes)
Quarterly reports for imports of acetone, 2-butanone, and toluene .............. 110 440 | 0.5 hour 220 hours.
(30 minutes)
I ] = PP P TR 225 | e | e 3,272.9 hours.

*DEA assumes 10% of all imports will not be transferred in the first thirty days and will necessitate submission of a subsequent return

declaration.

(6) An estimate of the total public
burden (in hours) associated with the
collection: DEA estimates that this
collection will take 3,272.9 hours
annually.

If additional information is required,
contact: Lynn Bryant, Department
Clearance Officer, Information
Management and Security Staff, Justice
Management Division, Department of
Justice, Patrick Henry Building, Suite
1600, 601 D Street, NW., Washington,
DC 20530.

Executive Order 12988

This regulation meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988, Civil
Justice Reform.

Executive Order 13132

This rulemaking does not preempt or
modify any provision of State law; nor
does it impose enforcement
responsibilities on any State; nor does it
diminish the power of any State to
enforce its own laws. Accordingly, this
rulemaking does not have federalism
implications warranting the application
of Executive Order 13132.

Unfunded Mandates Reform Act of 1995

This rule will not result in the
expenditure by State, local, and tribal

governments, in the aggregate, or by the
private sector, of $118,000,000 or more
in any one year, and will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Congressional Review Act

This rule is not a major rule as
defined by § 804 of the Small Business
Regulatory Enforcement Fairness Act of
1996 (Congressional Review Act). This
rule will not result in an annual effect
on the economy of $100,000,000 or
more; a major increase in costs or prices;
or significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

List of Subjects
21 CFR Part 1300

Chemicals, Drug traffic control.

21 CFR Part 1313

Administrative practice and
procedure, Drug traffic control, Exports,

Imports, Reporting and recordkeeping
requirements.

m For the reasons set out above, 21 CFR
parts 1300 and 1313 are amended as
follows:

PART 1300—DEFINITIONS

m 1. The authority citation for part 1300
continues to read as follows:

Authority: 21 U.S.C. 802, 871(b), 951,
958(f).

m 2. Section 1300.02 is amended by
revising paragraphs (b)(12), (b)(13), and
(b)(25) to read as follows:

§1300.02 Definitions related to listed
chemicals.
* * * * *

(b) * ok %

(12) The term established business
relationship means the regulated person
has imported or exported a listed
chemical at least once within the past
six months, or twice within the past
twelve months from or to a foreign
manufacturer, distributor, or end user of
the chemical that has an established
business with a fixed street address. A
person or business that functions as a
broker or intermediary is not a customer
for purposes of this definition.
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(13) The term established record as an
importer means that the regulated
person has imported a listed chemical at
least once within the past six months,
or twice within the past twelve months
from a foreign supplier.

* * * * *

(25) The term regular customer means
a person with whom the regulated
person has an established business
relationship for a specified listed
chemical or chemicals that has been
reported to the Administration subject
to the criteria established in part 1313
of this chapter.

* * * * *

PART 1313—IMPORTATION AND
EXPORTATION OF LIST | AND LIST Il
CHEMICALS

m 3. The authority citation for part 1313
continues to read as follows:

Authority: 21 U.S.C. 802, 830, 871(b), 971.

m 4. The heading of part 1313 is revised
to read as set forth above.

m 5. Section 1313.05 is added to read as
follows:

§1313.05 Requirements for an established
business relationship.

To document that an importer or
exporter has an established business
relationship with a customer, the
importer or exporter must provide the
Administrator with the following
information in accordance with the
waiver of 15-day advance notice
requirements of § 1313.15 or § 1313.24:

(a) The name and street address of the
chemical importer or exporter and of
each regular customer;

(b) The telephone number, contact
person, and where available, the
facsimile number for the chemical
importer or exporter and for each
regular customer;

(c) The nature of the regular
customer’s business (i.e., importer,
exporter, distributor, manufacturer,
etc.), and if known, the use to which the
listed chemical or chemicals will be
applied;

(d) The duration of the business
relationship;

(e) The frequency and number of
transactions occurring during the
preceding 12-month period;

(f) The amounts and the listed
chemical or chemicals involved in
regulated transactions between the
chemical importer or exporter and
regular customer;

(g) The method of delivery (direct
shipment or through a broker or
forwarding agent); and

(h) Other information that the
chemical importer or exporter considers

relevant for determining whether a
customer is a regular customer.

m 6. Section 1313.08 is added to read as
follows:

§1313.08 Requirements for establishing a
record as an importer.

To establish a record as an importer,
the regulated person must provide the
Administrator with the following
information in accordance with the
waiver of the 15-day advance notice
requirements of § 1313.15:

(a) The name, DEA registration
number (where applicable), street
address, telephone number, and, where
available, the facsimile number of the
regulated person and of each foreign
supplier; and

(b) The frequency and number of
transactions occurring during the
preceding 12 month period.

m 7. Section 1313.12 is amended by
revising paragraph (c) to read as follows:

§1313.12 Requirement of authorization to
import.
* * * * *

(c) The 15-day advance notification
requirement for listed chemical imports
may be waived for the following:

(1) Any importation that meets both of
the following requirements:

(i) The regulated person has satisfied
the requirements for reporting to the
Administration as a regular importer of
the listed chemicals.

(ii) The importer intends to transfer
the listed chemicals to a person who is
a regular customer for the chemical, as
defined in § 1300.02 of this chapter.

(2) A specific listed chemical, as set
forth in paragraph (f) of this section, for
which the Administrator determines
that advance notification is not
necessary for effective chemical
diversion control.

* * * * *

m 8. Section 1313.13 is amended by
revising paragraph (c)(4) and adding
paragraph (c)(5) to read as follows:

§1313.13 Contents of import declaration.
* * * * *

(C] * % %

(4) The name, address, telephone
number, telex number, and, where
available, the facsimile number of the
consigner in the foreign country of
exportation; and

(5) The name, address, telephone
number, and where available, the
facsimile number of the person or
persons to whom the importer intends
to transfer the listed chemical and the
quantity to be transferred to each
transferee.

m 9. Section 1313.15 is amended by
revising paragraph (a) to read as follows:

§1313.15 Waiver of 15-day advance notice
for regular importers.

(a) Each regulated person seeking
designation as a “‘regular importer”
shall provide, by certified mail return
receipt requested, to the Administration
such information as is required under
§ 1313.08 documenting their status as a

regular importer.
* * * * *

m 10. Section 1313.16 is added to read
as follows:

§1313.16 Transfers following importation.

(a) In the case of a notice under
§ 1313.12(a) submitted by a regulated
person, if the transferee identified in the
notice is not a regular customer, the
importer may not transfer the listed
chemical until after the expiration of the
15-day period beginning on the date on
which the notice is submitted to the
Administration.

(b) After a notice under § 1313.12(a)
or (d) is submitted to the
Administration, if circumstances change
and the importer will not be transferring
the listed chemical to the transferee
identified in the notice, or will be
transferring a greater quantity of the
chemical than specified in the notice,
the importer must update the notice to
identify the most recent prospective
transferee or the most recent quantity or
both (as the case may be) and may not
transfer the listed chemical until after
the expiration of the 15-day period
beginning on the date on which the
update is submitted to the
Administration, except that the 15-day
restriction does not apply if the
prospective transferee identified in the
update is a regular customer. The
preceding sentence applies with respect
to changing circumstances regarding a
transferee or quantity identified in an
update to the same extent and in the
same manner as the sentence applies
with respect to changing circumstances
regarding a transferee or quantity
identified in the original notice under
§1313.12(a) or (d).

(c) In the case of a transfer of a listed
chemical that is subject to a 15-day
restriction, the transferee involved shall,
upon the expiration of the 15-day
period, be considered to qualify as a
regular customer, unless the
Administration otherwise notifies the
importer involved in writing.

(d) With respect to a transfer of a
listed chemical with which a notice or
update referred to in § 1313.12(a) or (d)
is concerned:

(1) The Administration—

(i) May, in accordance with the same
procedures as apply under §§ 1313.51
through 1313.57, order the suspension
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of the transfer of the listed chemical by
the importer involved, except for a
transfer to a regular customer, on the
ground that the chemical may be
diverted to the clandestine manufacture
of a controlled substance (without
regard to the form of the chemical that
may be diverted, including the
diversion of a finished drug product to
be manufactured from bulk chemicals to
be transferred), subject to the
Administration ordering the suspension
before the expiration of the 15-day
period with respect to the importation
(in any case in which such a period
applies); and

(ii) May, for purposes of this
paragraph (d), disqualify a regular
customer on that ground.

(2) From and after the time when the
Administration provides written notice
of the order under paragraph (d)(1)(i) of
this section (including a statement of
the legal and factual basis for the order)
to the importer, the importer may not
carry out the transfer.

(e) For purposes of this section:

(1) The term transfer, with respect to
a listed chemical, includes the sale of
the chemical.

(2) The term transferee means a
person to whom an importer transfers a
listed chemical.

m 11. Section 1313.17 is added to read
as follows:

§1313.17 Return declaration or
amendment to Form 486 for imports.

(a) Within 30 days after a transaction
is completed, the importer must send to
the Administration a return declaration
containing particulars of the transaction,
including the date, quantity, chemical,
container, name of transferees, and any
other information as the Administration
may specify. A single return declaration
may include the particulars of both the
importation and distribution. If the
importer has not distributed all
chemicals imported by the end of the
initial 30-day period, the importer must
file supplemental return declarations no
later than 30 days from the date of any
further distribution, until the
distribution or other disposition of all
chemicals imported under the import
notification or any update are accounted
for.

(b) If an importation for which a Form
486 has been filed fails to take place, the
importer must file an amended Form
486 notifying the Administration that
the importation did not occur.

m 12. Section 1313.26 is added to read
as follows:

§1313.26 Transfers following exportation.
(a) In the case of a notice under
§ 1313.21(a) submitted by a regulated

person, if the transferee identified in the
notice, i.e., the foreign importer, is not

a regular customer, the regulated person
may not transfer the listed chemical
until after the expiration of the 15-day
period beginning on the date on which
the notice is submitted to the
Administration.

(b) After a notice under §1313.21(a) is
submitted to the Administration, if
circumstances change and the exporter
will not be transferring the listed
chemical to the transferee identified in
the notice, or will be transferring a
greater quantity of the chemical than
specified in the notice, the exporter
must update the notice to identify the
most recent prospective transferee or the
most recent quantity or both (as the case
may be) and may not transfer the listed
chemical until after the expiration of the
15-day period beginning on the date on
which the update is submitted to the
Administration, except that the 15-day
restriction does not apply if the
prospective transferee identified in the
update is a regular customer. The
preceding sentence applies with respect
to changing circumstances regarding a
transferee or quantity identified in an
update to the same extent and in the
same manner as the sentence applies
with respect to changing circumstances
regarding a transferee or quantity
identified in the original notice under
paragraph (a) of this section.

(c) In the case of a transfer of a listed
chemical that is subject to a 15-day
restriction, the transferee involved shall,
upon the expiration of the 15-day
period, be considered to qualify as a
regular customer, unless the
Administration otherwise notifies the
exporter involved in writing.

(d) With respect to a transfer of a
listed chemical with which a notice or
update referred to in § 1313.21(a) is
concerned:

(1) The Administration—

(i) May, in accordance with the same
procedures as apply under §§ 1313.51
through 1313.57, order the suspension
of the transfer of the listed chemical by
the exporter involved, except for a
transfer to a regular customer, on the
ground that the chemical may be
diverted to the clandestine manufacture
of a controlled substance (without
regard to the form of the chemical that
may be diverted, including the
diversion of a finished drug product to
be manufactured from bulk chemicals to
be transferred), subject to the
Administration ordering the suspension
before the expiration of the 15-day
period with respect to the exportation
(in any case in which such a period
applies); and

(ii) May, for purposes of this
paragraph (d), disqualify a regular
customer on that ground.

(2) From and after the time when the
Administration provides written notice
of the order under paragraph (d)(1)(i) of
this section (including a statement of
the legal and factual basis for the order)
to the exporter, the exporter may not
carry out the transfer.

(e) For purposes of this section:

(1) The term transfer, with respect to
a listed chemical, includes the sale of
the chemical.

(2) The term transferee means a
person to whom an exporter transfers a
listed chemical.

m 13. Section 1313.27 is added to read
as follows:

§1313.27 Return declaration or
amendment to Form 486 for exports.

(a) Within 30 days after a transaction
is completed, the exporter must send to
the Administration a return declaration
containing particulars of the transaction,
including the date, quantity, chemical,
container, name of transferees, and any
other information as the Administration
may specify.

(b) If an exportation for which a Form
486 has been filed fails to take place, the
exporter must file an amended Form
486 notifying the Administration that
the exportation did not occur.

m 14. Section 1313.32 is amended by
adding paragraphs (d) and (e) to read as
follows:

§1313.32 Requirement of authorization for
international transactions.
* * * * *

(d) After a notice under paragraph (a)
of this section is submitted to the
Administration, if circumstances change
and the broker or trader will not be
transferring the listed chemical to the
transferee identified in the notice, or
will be transferring a greater quantity of
the chemical than specified in the
notice, the broker or trader must update
the notice to identify the most recent
prospective transferee or the most recent
quantity or both (as the case may be).
The preceding sentence applies with
respect to changing circumstances
regarding a transferee or quantity
identified in an update to the same
extent and in the same manner as the
sentence applies with respect to
changing circumstances regarding a
transferee or quantity identified in the
original notice under paragraph (a) of
this section.

(e) For purposes of this section:

(1) The term transfer, with respect to
a listed chemical, includes the sale of
the chemical.
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(2) The term transferee means a
person to whom an exporter transfers a
listed chemical.

m 15. Section 1313.35 is added to read
as follows:

§1313.35 Return declaration or
amendment to Form 486 for international
transactions.

(a) Within 30 days after a transaction
is completed, the broker or trader must
send to the Administration a return
declaration containing particulars of the
transaction, including the date,
quantity, chemical, container, name of
transferees, and any other information
as the Administration may specify.

(b) If a transaction for which a Form
486 has been filed fails to take place, the
broker or trader must file an amended
Form 486 notifying the Administration
that the transaction did not occur.

Dated: March 30, 2007.
Michele M. Leonhart,
Deputy Administrator.
[FR Doc. 07—1718 Filed 4—-6—07; 8:45 am]
BILLING CODE 4410-09-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 160
[USCG-2006-25150; Correction]
RIN 1625-ZA08

Navigation and Navigable Waters;
Technical, Organizational, and
Conforming Amendments

AGENCY: Coast Guard, DHS.

ACTION: Final rule; correcting
amendments.

SUMMARY: This document contains a
correction to the section addressing
appeals for orders issued pursuant to
the Coast Guard’s regulations
implementing the Ports and Waterways
Safety Act (USCG—2006-25150)
published on July 12, 2006, in the
Federal Register (71 FR 39206).

DATES: This correction is effective April
9, 2007.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG—-2006-25150 and are
available for inspection or copying at
the Docket Management Facility, U.S.
Department of Transportation, room PL—
401, 400 Seventh Street SW.,
Washington, DC, between 9 a.m. and 5
p.m., Monday through Friday, except

Federal holidays. You may also find this
docket on the Internet at http://
dms.dot.gov.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call
Commander Michael Cunningham,
Coast Guard, telephone 202-372—-1129.
If you have questions on viewing the
docket, call Ms. Renee V. Wright,
Program Manager, Docket Operations,
telephone 202-493-0402.

SUPPLEMENTARY INFORMATION: Each year
Title 33 of the Code of Federal
Regulations is updated on July 1. On
July 12, 2006, the Coast Guard
published a final rule (USCG-2006—
25150) to make technical,
organizational, conforming amendments
and other editorial corrections
throughout Title 33. (71 FR 39206) Due
to a drafting error in the July 12th final
rule the appeals process in § 160.7 is
now deficient. The July 12th final rule
ascribes authorities not within the realm
of the Area Commander and does not
clearly allow for an appeal of Area
Commander decisions to Coast Guard
Headquarters. This correction document
makes corrections to the revisions in
§160.7 found in the July 12th final rule.

List of Subjects in 33 CFR Part 160

Administrative practice and
procedure, Harbors, Hazardous
materials transportation, Marine safety,
Navigation (water), Reporting and
recordkeeping requirements, Vessels,
Waterways.

m Accordingly, 33 CFR part 160 is
corrected by making the following
correcting amendments:

PART 160—PORTS AND WATERWAYS
SAFETY—GENERAL

m 1. The authority citation for part 160
continues to read as follows:

Authority: 33 U.S.C. 1223, 1231; 46 U.S.C.
Chapter 701; Department of Homeland
Security Delegation No. 0170.1. Subpart C is
also issued under the authority of 33 U.S.C.
1225 and 46 U.S.C. 3715.

m 2. Amend § 160.7 to revise paragraphs
(c) and (d) to read as follows:

§160.7 Appeals.

* * * * *

(c) Any person directly affected by the
establishment of a safety zone or by an
order or direction issued by, or on
behalf of, a District Commander, or who
receives an unfavorable ruling on an
appeal taken under paragraph (b) of this
section may appeal to the Area
Commander through the District
Commander. The appeal must be in
writing, except as allowed under
paragraph (e) of this section, and shall

contain complete supporting
documentation and evidence which the
appellant wishes to have considered.
Upon receipt of the appeal, the Area
Commander may direct a representative
to gather and submit documentation or
other evidence which would be
necessary or helpful to a resolution of
the appeal. A copy of this
documentation and evidence is made
available to the appellant. The appellant
is afforded five working days from the
date of receipt to submit rebuttal
materials. Following submission of all
materials, the Area Commander issues a
ruling, in writing, on the appeal. Prior
to issuing the ruling, the Area
Commander may, as a matter of
discretion, allow oral presentation on
the issues.

(d) Any person who receives an
unfavorable ruling on an appeal taken
under paragraph (c) of this section, may
appeal through the Area Commander to
the Assistant Commandant for
Prevention (formerly known as the
Assistant Commandant for Marine
Safety, Security and Environmental
Protection), U.S. Coast Guard,
Washington, DC 20593. The appeal
must be in writing, except as allowed
under paragraph (e) of this section. The
Area Commander forwards the appeal,
all the documents and evidence which
formed the record upon which the order
or direction was issued or the ruling
under paragraph (c) of this section was
made, and any comments which might
be relevant, to the Assistant
Commandant for Prevention. A copy of
this documentation and evidence is
made available to the appellant. The
appellant is afforded five working days
from the date of receipt to submit
rebuttal materials to the Assistant
Commandant for Prevention. The
decision of the Assistant Commandant
for Prevention is based upon the
materials submitted, without oral
argument or presentation. The decision
of the Assistant Commandant for
Prevention is issued in writing and
constitutes final agency action.

* * * * *

Dated: March 27, 2007.
Stefan G. Venckus,

Chief, Office of Regulations and
Administrative Law, United States Coast
Guard.

[FR Doc. E7-6099 Filed 4—6—07; 8:45 am]
BILLING CODE 4910-15-P
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GENERAL SERVICES
ADMINISTRATION

41 CFR Part 302-17

[FTR Amendment 2007-02; FTR Case 2007—-
302; Docket 2007-0002, Sequence 2]

RIN 3090-AI35

Federal Travel Regulation; Relocation
Income Tax (RIT) Allowance Tax
Tables—2007 Update

AGENCY: Office of Governmentwide
Policy, GSA.
ACTION: Final rule.

SUMMARY: This rule updates the Federal,
State, and Puerto Rico tax tables for
calculating the relocation income tax
(RIT) allowance, to reflect changes in
Federal, State, and Puerto Rico income
tax brackets and rates. The Federal,
State, and Puerto Rico tax tables
contained in this rule are for use in
calculating the 2007 RIT allowance to be
paid to relocating Federal employees.
DATES: Effective Date: This final rule is
effective April 9, 2007.

Applicability date: This final rule
provides tax information for filing 2006
Federal and State income taxes.

FOR FURTHER INFORMATION CONTACT: The
Regulatory Secretariat (VIR), Room
4035, GSA Building, Washington, DC
20405, telephone (202) 501-4755, for
information pertaining to status or
publication schedules. For clarification
of content, contact Ed Davis, Office of
Governmentwide Policy, Travel
Management Policy (MTT), Washington,
DC 20405, telephone (202) 208-7638.
Please cite FTR Amendment 2007—-02,
FTR case 2007-302.

SUPPLEMENTARY INFORMATION:

A. Background

Section 5724b of Title 5, United States
Code, provides for reimbursement of
substantially all Federal, State, and local
income taxes incurred by a transferred
Federal employee on taxable moving
expense reimbursements. Policies and
procedures for the calculation and
payment of the RIT allowance are
contained in the Federal Travel
Regulation (41 CFR part 302-17). GSA
updates Federal, State, and Puerto Rico
tax tables for calculating RIT allowance
payments yearly to reflect changes in
Federal, State, and Puerto Rico income
tax brackets and rates.

This amendment also provides a tax
table necessary to compute the RIT
allowance for employees who received
reimbursement for relocation expenses
in 2006.

B. Executive Order 12866

This regulation is excepted from the
definition of “‘regulation” or “rule”
under Section 3(d)(3) of Executive Order
12866, Regulatory Planning and Review,
dated September 30, 1993 and,
therefore, was not subject to review
under Section 6(b) of that Executive
Order.

C. Regulatory Flexibility Act

This final rule is not required to be
published in the Federal Register for
notice and comment as per the
exemption specified in 5 U.S.C.
553(a)(2); therefore, the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
does not apply.

D. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because this final rule does

not impose recordkeeping or
information collection requirements, or
the collection of information from
offerors, contractors, or members of the
public that require the approval of the
Office of Management and Budget under
44 U.S.C. 3501 et seq.

E. Small Business Regulatory
Enforcement Fairness Act

This final rule is also exempt from
Congressional review prescribed under
5 U.S.C. 801 since it relates solely to
agency management and personnel.

List of Subjects in 41 CFR Part 302-17

Government employees, Income taxes,
Relocation allowances and entitlements,
Transfers, Travel and transportation
expenses.

Dated: March 23, 2007.
Lurita Doan,
Administrator of General Services.

m For the reasons set forth in the
preamble, under 5 U.S.C. 5738, GSA
amends 41 CFR part 302—17 as set forth
below:

PART 302-17—RELOCATION INCOME
TAX (RIT) ALLOWANCE

m 1. The authority citation for 41 CFR
part 302—17 continues to read as
follows:

Authority: 5 U.S.C. 5738; 20 U.S.C. 905(a);
E.O. 11609, 36 FR 13747, 3 CFR, 1971-1975
Comp., p. 586.

m 2. Revise Appendices A, B, C, and D
to part 302—17 to read as follows:

Appendix A to Part 302-17—Federal
Tax Tables for RIT Allowance

FEDERAL MARGINAL TAX RATES BY EARNED INCOME LEVEL AND FILING STATUS—TAX YEAR 2006

[Use the following table to compute the RIT allowance for Federal taxes, as prescribed in § 302-17.8(e)(1), on Year 1 marginal taxable
reimbursements received during calendar year 2006]

Marginal tax rate Single taxpayer Head of household Married filing jointly/ Married filing sepa-
qualifying widows & rately
widowers
But not But not
Percent Over over Over over o But not Over But not
ver over
over

$8,739 $16,560 $16,538 | $27,374 | $24,163 | $38,534 | $12,036 $19,194
16,560 41,041 27,374 59,526 38,534 86,182 19,194 43,330
41,041 88,541 59,526 128,605 86,182 154,786 43,330 79,441
88,541 175,222 128,605 203,511 154,786 224,818 79,441 114,716
175,222 360,212 203,511 375,305 224,818 374,173 114,716 188,184
360,212 | ..o 375,305 | .o, 374173 | oo 188,184 | ..o

Appendix B to Part 302-17—State Tax
Tables for RIT Allowance



Federal Register/Vol. 72, No. 67/Monday, April 9, 2007 /Rules and Regulations

17411

STATE MARGINAL TAX RATES BY EARNED INCOME LEVEL—TAX YEAR 2006

[Use the following table to compute the RIT allowance for State taxes, as prescribed in § 302—-17.8(e)(2), on taxable reimbursements received
during calendar year 2006. The rates on the first line for each State are for employees who are married and file jointly; if there is a second
line for a State, it displays the rates for employees who file as single. For more additional information, such as State rates for other filing
statuses, please see the 2007 State Tax Handbook, pp. 255-270, available from CCH Inc., http://tax.cchgroup.com/Books/default.]

Marginal tax rates (stated in percents) for the earned income amounts specified in each column.?23

_— 20,000— 25,000— 50,000— 75,000 &
State (or District) TS IEpos s S
AlBDAMA ..ot 5.00 5.00 5.00 5.00
AJBSKA .ttt 0.00 0.00 0.00 0.00
ArZONA ..o 3.04 3.04 3.55 3.55
If single status, . . 3.04 3.55 4.48 4.48
ATKANSAS ...ttt 6.00 7.00 7.00 7.00
CaAlIfOrNMIA .o 2.00 6.00 9.30 9.30
If single status, married filing separately > .. 6.00 8.00 9.30 9.30
Colorado .....coeiciiiiiii 4.63 4.63 4.63 4.63
Connecticut .... 5.00 5.00 5.00 5.00
Delaware .......ccccoc... 5.20 5.55 5.95 5.95
District of Columbia . . 7.00 7.00 8.70 8.70
[T 1o = U T PSPPSR 0.00 0.00 0.00 0.00
[C LYo (o - PP PP PP 6.00 6.00 6.00 6.00
HaWai oo 6.40 7.60 7.90 8.25
If single status, . . 7.60 7.90 8.25 8.25
[AANO < 7.40 7.80 7.80 7.80
If single status, 7.80 7.80 7.80 7.80
lllinois 3.00 3.00 3.00 3.00
Indiana .. . 3.40 3.40 3.40 3.40
JOW@ ettt 6.48 7.92 8.98 8.98
KANSAS ..o s 6.25 6.45 6.45 6.45
Kentucky .. 5.80 5.80 5.80 6.00
LOUISIANA .....oeiiiiiiieice e 2.00 4.00 6.00 6.00
If single status, married filing separately5 ..... 4.00 6.00 6.00 6.00
MaINE .o 7.00 8.50 8.50 8.50
If single status, married filing separately5 .. 8.50 8.50 8.50 8.50
Maryland ..o 4.75 4.75 4.75 4.75
Massachusetts .. 5.30 5.30 5.30 5.30
Michigan ......... 3.90 3.90 3.90 3.90
MINNESOta ....ooviiiiiiiie e . 5.35 7.05 7.05 7.05
If single status, married filing separately5 ..............cccooiiiiiiinnnn. 7.05 7.05 7.85 7.85
MISSISSIPPI vttt 5.00 5.00 5.00 5.00
Missouri 6.00 6.00 6.00 6.00
Montana ... . 6.90 6.90 6.90 6.90
NEDIasKa .......ccuoiiiiiiii 3.57 6.84 6.84 6.84
If single status, married filing separately .........c..ccccooiiiiiiiinnenn. 5.12 6.84 6.84 6.84
NEVAA ....ccvriiiirieeeecee e 0.00 0.00 0.00 0.00
New Hampshire 0.00 0.00 0.00 0.00
New Jersey ........ 1.75 1.75 3.50 5.525
If single status, . 1.75 5.525 5.525 6.370
NEW MEXICO ..oevveieiireeeieeeeie e 5.30 5.30 5.30 5.30
NEW YOIK oo 5.25 6.85 6.85 6.85
If single status, married filing separately5 ..... 6.85 6.85 6.85 6.85
North Caroling .........cccceciiiiiiiienicce e, 7.00 7.00 7.00 7.00
If single status, married filing separately5 .. 7.00 7.00 7.75 7.75
North Dakota ........ccccceeiiiiiiiiieiee e, 2.10 2.10 3.92 3.92
If single status, married filing separately 5 ..... 2.10 3.92 4.34 4.34
ORIO e 4.083 4.083 4.764 5.444
Oklahoma . . 6.25 6.25 6.25 6.25
(O 7= (o] RSSO PRSUPRRPPN 9.00 9.00 9.00 9.00
PeNNSYIVANIA ....c..eeiiiieiie e s 3.07 3.07 3.07 3.07
Rhode Island® ... 3.75 7.00 7.00 7.00
If single status, married filing separately5 .. . 3.75 7.00 7.00 7.75
SOUth CaroliNa .......coieiiiiiiiieie e 7.00 7.00 7.00 7.00
SOULh DAKOTA ..ottt 0.00 0.00 0.00 0.00
Tennessee ..... 0.00 0.00 0.00 0.00
Texas .......... 0.00 0.00 0.00 0.00
Utah ...... 6.98 6.98 6.98 6.98
Vermont ... 3.60 3.60 7.20 7.20
If single status, . 3.60 7.20 8.50 8.50
Virginia .oo.eooeeeeeieeeseeeseeee e 5.75 5.75 5.75 5.75
Washington ... 0.00 0.00 0.00 0.00
West Virginia .. . 4.00 6.00 6.50 6.50
WISCONSIN ..o 6.50 6.50 6.50 6.50
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STATE MARGINAL TAX RATES BY EARNED INCOME LEVEL—TAX YEAR 2006—Continued

[Use the following table to compute the RIT allowance for State taxes, as prescribed in § 302—-17.8(e)(2), on taxable reimbursements received
during calendar year 2006. The rates on the first line for each State are for employees who are married and file jointly; if there is a second
line for a State, it displays the rates for employees who file as single. For more additional information, such as State rates for other filing
statuses, please see the 2007 State Tax Handbook, pp. 255-270, available from CCH Inc., http://tax.cchgroup.com/Books/default.]

Marginal tax rates (stated in percents) for the earned income amounts specified in each column.?23

N $20,000— $25,000— $50,000— $75,000 &
State (or District) $24,999 $49,999 $74,999 over#
WYOMING wevrvrerees e eeeeeee e eeeeeee e eeees oo eener e 0.00 0.00 0.00 0.00

[The above table/column headings established by IRS.]

1Earned income amounts that fall between the income brackets shown in this table (e.g., $24,999.45, $49,999.75) should be rounded to the
nearest dollar to determine the marginal tax rate to be used in calculating the RIT allowance.

2|f the earned income amount is less than the lowest income bracket shown in this table, the employing agency shall establish an appropriate
marginal tax rate as provided in § 302—17.8(e)(2)(ii).

3|f two or more marginal tax rates of a State overlap an income bracket shown in this table, then the highest of the two or more State marginal
tax rates is shown for that entire income bracket. For more specific information, see the 2007 State Tax Handbook, pp. 255-270, CCH, Inc.,
http://tax.cchgroup.com/Books/default.

4This is an estimate. For earnings over $100,000, and for filing statuses other than those above, please consult actual tax tables. See 2007
State Tax Handbook, pp. 255-270, CCH, Inc., http://tax.cchgroup.com/Books/default.

5This rate applies only to those individuals certifying that they will file under a single or married filing separately status within the states where
they will pay income taxes.

6The income tax rate for Rhode Island is 25 percent of Federal income tax rates, including capital gains rates and any another other special
rates for other types of income. Rates shown as a percent of Federal income tax liability must be converted to a percent of income as provided
in §302—-17.8(e)(2)(iii). Effective for the 2006 tax year, tax payers may elect to compute income tax liability based on a graduated rate schedule
or an alternative flat tax equal to 8%.

Appendix C to Part 302-17—Federal
Tax Tables for RIT Allowance—Year 2

ESTIMATED RANGES OF WAGE AND SALARY INCOME CORRESPONDING TO FEDERAL STATUTORY MARGINAL INCOME TAX
RATES BY FILING STATUS IN 2007
[The following table is to be used to determine the Federal marginal tax rate for Year 2 for computation of the RIT allowance as prescribed in

§302—-17.8(e)(1). This table is to be used for employees whose Year 1 occurred during calendar years 1997, 1998, 1999, 2000, 2001, 2002,
2003, 2004, 2005, or 2006]

Marginal tax rate Single taxpayer Head of household Married filing jointly/ Married filing sepa-
qualifying widows & rately
widowers
But not But not
Percent Over over Over over o But not Over But not
ver over
over

$9,287 $17,545 $18,060 $29,399 $26,173 $41,393 $14,049 $21,441
17,545 43,394 29,399 62,576 41,393 91,201 21,441 45,388
43,394 93,101 62,576 138,856 91,201 162,117 45,388 81,616
93,101 183,867 138,856 216,022 162,117 233,656 81,616 119,660
B8 s 183,867 376,616 216,022 389,045 233,656 387,765 119,660 197,483
B e 376,616 | ...ccevveeeee. 389,045 | ....cceeeeee. 387,765 | .o 197,483 | ..o

Appendix D to Part 302-17—Puerto
Rico Tax Tables for RIT Allowance

PUERTO RICO MARGINAL TAX RATES BY EARNED INCOME LEVEL—TAX YEAR 2006

[Use the following table to compute the RIT allowance for Puerto Rico taxes, as prescribed in § 302—-17.8(e)(4)(i), on taxable reimbursements
received during calendar year 2006.]

For married person living with For married person living with
spouse and filing jointly, married | spouse and filing separately
person not living with spouse,
Marginal tax rate single person, or head of
household Over But not over
Over But not over
$2,000 $17,000 $1,000 $8,500
17,000 30,000 8,500 15,000
30,000 50,000 15,000 25,000
50,000 | .eooeieereieeeene 25,000 | .oooeeeeeeeeeene

Source: Individual Income Tax Return 2006—Long Form; Commonwealth of Puerto Rico, Department of the Treasury, P.O. Box 9022501, San

Juan, PR 00902-2501; http.//www.hacienda.gobierno.pr/planillas_y_formularios/formularios.html|.
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[FR Doc. E7-6729 Filed 4-6—07; 8:45 am]
BILLING CODE 6820-14-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency, DHS.
ACTION: Final rule.

SUMMARY: Base (1% annual chance)
Flood Elevations (BFEs) and modified
BFEs are made final for the
communities listed below. The BFEs
and modified BFEs are the basis for the
floodplain management measures that
each community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

DATES: The date of issuance of the Flood
Insurance Rate Map (FIRM) showing
BFEs and modified BFEs for each
community. This date may be obtained
by contacting the office where the maps
are available for inspection as indicated
on the table below.

ADDRESSES: The final BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The

respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT:
William R. Blanton, Jr., Engineering
Management Section, Mitigation
Division, Federal Emergency
Management Agency, 500 C Street, SW.,
Washington, DC 20472, (202) 646—3151.
SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) makes the final determinations
listed below for the modified BFEs for
each community listed. These modified
elevations have been published in
newspapers of local circulation and
ninety (90) days have elapsed since that
publication. The Mitigation Division
Director of FEMA has resolved any
appeals resulting from this notification.

This final rule is issued in accordance
with section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR part 67. FEMA has
developed criteria for floodplain
management in floodprone areas in
accordance with 44 CFR part 60.

Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance Study and FIRM
available at the address cited below for
each community. The BFEs and
modified BFEs are made final in the
communities listed below. Elevations at
selected locations in each community
are shown.

National Environmental Policy Act.
This final rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Consideration. An
environmental impact assessment has
not been prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This final rule involves no policies that
have federalism implications under
Executive Order 13132.

Executive Order 12988, Civil Justice
Reform. This final rule meets the
applicable standards of Executive Order
12988.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

m Accordingly, 44 CFR part 67 is
amended as follows:

PART 67—[AMENDED]

m 1. The authority citation for part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.11 [Amended]

m 2. The tables published under the
authority of §67.11 are amended as
follows:

#Depth in feet
above ground
* Elevation in

State City/town/county Source of flooding Location feet (NGVD)
+Elevation in
feet (NAVD)

Modified
City of New York, New York
Docket No.: FEMA-D-7678
New York ......ccoocveveenns New York (City) ............ Amboy Road Wetland Entire shoreline within the community ...... *50
(Staten Island).
Arbutus Creek (Staten Is- | Approximately 530 feet upstream of *16
land). Hylan Boulevard.
Approximately 980 feet upstream of *57
Amboy Road.
Blue Heron Main Branch Approximately 100 feet upstream of *17
(Staten Island). Hylan Boulevard.
Approximately 1,700 feet upstream of *70
Tallman Street.
Blue Heron Tributary At the confluence with Blue Heron Main *36
(Staten Island). Branch.
Approximately 35 feet upstream of *70
Holbridge Avenue.
Bronx River (Bronx) .......... Approximately 600 feet upstream of *15
Tremont Street.
Approximately 1,650 feet upstream of *74

East 24th Street.
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#Depth in feet
above ground
* Elevation in
State City/town/county Source of flooding Location feet (NGVD)

+Elevation in
feet (NAVD)

Modified
Butler Manor (Staten Is- Approximately 75 feet upstream of the *10
land). confluence with Raritan Bay.
Approximately 0.6 mile upstream of the *33
confluence with Raritan Bay.
Cleveland Avenue Wet- Entire shoreline within the community ...... *58
land (Staten Island).
Colon Tributary (Staten Is- | At the confluence with Sweet Brook ........ *15
land).
Approximately 145 feet upstream of Pem- *441
berton Avenue.
D Street Brook (Staten Is- | At D Street ....ccceevveveeciie e *97
land).
Approximately 1,530 feet upstream of D *155
Street.
Denise Tributary (Staten Approximately 260 feet upstream of the *18
Island). confluence of Arbutus Creek.
Approximately 1,205 feet upstream of *49
Jansen Street.
Eibs Pond (Staten Island) | Entire shoreline within the community ...... *87
Eltingville Tributary (Staten | At the confluence with Sweet Brook ........ *38
Island).
Approximately 406 feet upstream of *45
Katan Avenue.
Foresthill Road Brook Approximately 1,450 feet downstream of *5
(Staten Island). Foresthill Road.
Approximately 3,070 feet upstream of *74
Alaska Place.
Hillside Avenue Wetland Entire shoreline within the community ...... *56
(Staten Island).
Jacks Pond (Staten Is- Entire shoreline within the community ...... *52
land).
Jansen Tributary (Staten Approximately 330 feet upstream of con- *25
Island). fluence with Arbutus Creek.
Approximately 1,340 feet upstream of *41
confluence with Arbutus Creek.
Lemon Creek (Staten Is- Approximately 40 feet upstream of Staten *17
land). Island Rapid Transit Bridge.
Approximately 350 feet upstream of *101
Rossville Avenue.
Mill Creek (Staten Island) | Approximately 80 feet downstream of *11
Richmond Valley Road.
Approximately 1,320 feet upstream of *77
West Veterans Road.
Mill Creek Tributary 1 At the confluence with Mill Creek ............. *41
(Staten Island).
Approximately 230 feet from the down- *60
stream side of the West Shore Ex-
pressway.
Mill Creek Tributary 2 At the confluence with Mill Creek ............. *10
(Staten Island).
At the confluence of Mill Creek Tributary *13
3.
Mill Creek Tributary 3 At the confluence with Mill Creek Tribu- *13
(Staten Island). tary 2.
Approximately 860 feet upstream of con- *22
fluence with Mill Creek Tributary 2.
Richmond Creek (Staten Approximately 510 feet downstream of *6
Island). Richmond Hill Road.
Approximately 0.86 mile upstream of *254
Rockland Avenue.
Sandy Brook (Staten Is- Approximately 190 feet upstream of Rich- *39
land). mond Parkway (Drumgoole Avenue).
Approximately 1,100 feet upstream of *84
Bloomingdale Road.
Stump Pond (Staten Is- Entire shoreline within the community ...... *271
land).
Sweet Brook (Staten Is- Approximately 3,200 feet downstream of *12

land).

Genesee Avenue.
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State

City/town/county

Source of flooding

Location

#Depth in feet
above ground
* Elevation in
feet (NGVD)
+Elevation in
feet (NAVD)

Island).

Modified
Approximately 1,050 feet upstream of *99
Richmond Avenue/Drumgoogle Avenue.

Wolfes Pond (Staten Is- Approximately 1,175 feet upstream of *10
land). Seguine Avenue.

Approximately 175 feet upstream of *21
Hylan Boulevard.

Wood Duck Pond (Staten | Entire shoreline within the community ...... *54

# Depth in feet above ground.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

ADDRESSES

Maps are available for inspection at the New York City Planning Department, Waterfront and Open Space Division, 22 Reade Street, Room 6E,

New York, New York.

Flooding source(s)

Location of referenced elevation

* Elevation in
feet (NGVD)
+ Elevation in
feet (NAVD)
# Depth in feet
above ground
Modified

Communities
affected

Burke County, North Carolina and Incorporated Areas
Docket Nos.: FEMA-D-7676 and FEMA-D-7680

Back Creek .....cccceeevevcnvveeeeeenn,

Bailey Fork ......ccooiieiiiiiiiiiee.

Bristol Creek ......c.coeeevvveeeeeennn.

Tributary 1

Camp CreekK .....coecevecieviiiiieens

Canoe CreekK .....ccccecuveeeeneeeennen.

Carroll Creek .....cccvveeeeeeecnnnneen.

Catawba River ........cccccecveeeneen.

Tributary 1

At the confluence with Irish Creek .......cccccoeeiiviieiieeiicinine,

Approximately 0.5 mile upstream of the confluence with
Irish Creek.
Approximately 0.8 mile upstream of [-40 ............ccccceeieene

Approximately 100 feet downstream of U.S. 64 .................
At the confluence with Lower Creek .......cccccoeeviiveiniiinenns

Approximately 200 feet downstream of Burke/Caldwell
County boundary.
At the confluence with Bristol Creek .......c..ccoceeiiiiieeneenne

Approximately 0.4 mile upstream of the confluence with
Bristol Creek.
At Burke/Catawba County boundary ..........cccocceeniiniiennennns

Approximately 800 feet
County boundary.
At the confluence with Catawba River ...........cccccveevceeeennns

upstream of Burke/Catawba

Approximately 0.4 mile upstream of SR 1254 ....................
At the confluence with Parks Creek .......cccoccoeeiiiiiiiiinnennes

Approximately 1,700 feet upstream of the confluence with
Parks Creek.
At the Burke/Catawba County boundary .........cc.ccceceeeieenne

Approximately 2.7 miles upstream of Burke/McDowell
County boundary.
At the confluence with Catawba River ...........ccccoceeieeiiene

Approximately 0.5 mile upstream of SR 1223 ....................

+1,116
+1,135
+1,036
+1,047
+1,019
+1,144
+1,019
+1,019
+1,020
+1,023
+1,024
+1,289
+1,047
+1,055

+936

+1,206
+1,069

+1,094

Burke County (Unincor-
porated Areas).

Burke County (Unincor-
porated Areas), City of
Morganton.

Burke County (Unincor-
porated Areas).

Burke County (Unincor-
porated Areas).

Burke County (Unincor-
porated Areas).

Burke County (Unincor-
porated Areas), City of
Morganton.

Burke County (Unincor-
porated Areas).

Burke County (Unincor-
porated Areas), City of
Hickory, City of Mor-
ganton, Town of Glen Al-
pine, Town of Rhodhiss,
Town of Rutherford Col-
lege, Town of Valdese.

Burke County (Unincor-
porated Areas).
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Flooding source(s)

Location of referenced elevation

* Elevation in

feet (NGVD)

+ Elevation in
feet (NAVD)
#Depth in feet
above ground

Communities
affected

Modified
Tributary 2 ..., At the confluence with Catawba River .............c.cccccoeene. +1,206 | Burke County (Unincor-
porated Areas).
Approximately 2.8 miles upstream of the confluence with +1,236
Catawba River.
Clear CreekK .......cccoevecueirieirciecns Approximately 100 feet upstream of the confluence with +1,046 | Burke County (Unincor-
Silver Creek. porated Areas).
Approximately 400 feet upstream of U.S. 64 ..........ccccceeee +1,111
Cub Creek ...c.oovverieeiieeieeeieens At the confluence with Henry FOrk .........ccoooeviiininieiinnnns +996 | Burke County (Unincor-
porated Areas).
Approximately 1.0 mile upstream of SR 1001 +1,230
Double Branch .........ccccccevenee. At the confluence with McGalliard Creek .........ccccccveverenenee. +1,097 | Burke County (Unincor-
porated Areas), Town of
Valdese.
Approximately 1,100 feet upstream of SR 1737 +1,231
Tributary 1 ..o At the confluence with Double Branch .............ccoccovieeieene +1,110 | Burke County (Unincor-
porated Areas).
Approximately 2,000 feet upstream of SR 1722 ................ +1,197
Douglas Creek ........ccooevceenenunnns Approximately 100 feet downstream of Burke/Catawba +1,046 | Burke County (Unincor-
County boundary. porated Areas).
Approximately 1,400 feet upstream of Burke/Catawba +1,064
County boundary.
Drowning CreekK ........ccccoeeveennee. At the confluence with Catawba River ............cccocvieenienne +938 | Burke County (Unincor-
porated Areas).
Approximately 1.7 miles upstream of SR 1758 ................. +1,527
Tributary 1 ..o Approximately 800 feet upstream of Wilson Road ............. +1,025 | Town of Hildebran.
Approximately 1,750 feet upstream of Cline Park Drive .... +1,103
Tributary 2 ......cocciiiiens Approximately 0.4 mile downstream of SR 1680 ............... +1,045 | Burke County (Unincor-
porated Areas).
Approximately 200 feet downstream of Railroad ................ +1,079
Tributary 2B ......cccovviiees At the confluence with Drowning Creek Tributary 2 ........... +1,046 | Burke County (Unincor-
porated Areas).
Approximately 150 feet downstream of Railroad ................ +1,077
Dye Branch ........cccccviiiennenee. At the confluence with McGalliard Creek ..........c.cceovreennns +1,078 | Burke County (Unincor-
porated Areas), Town of
Valdese.
Approximately 655 feet upstream of Praley Street ............. +1,193
Hall Creek ......ccooveevviiiiinenens At the confluence with Silver Creek ........cccoceviniiniieennns +1,119 | Burke County (Unincor-
porated Areas).
Approximately 2,000 feet upstream of U.S. 64 ................... +1,203
Henry FOrk ......ccoooveviinicininne Approximately 200 feet downstream of the Burke/Catawba +930 | Burke County (Unincor-
County boundary. porated Areas).
Approximately 0.9 mile upstream of SR 1918 +1,422
Howard Creek ........cccooevvenenuenns At the confluence with Catawba River ...........ccccoceviniencns +1,005 | Burke County (Unincor-
porated Areas), Town of
Drexel.
Approximately 750 feet downstream of SR 1536 ............... +1,009
Tributary 1 ..o Approximately 200 feet upstream of the confluence with +1,085 | Burke County (Unincor-
Howard Creek. porated Areas), Town of
Drexel.
Approximately 700 feet upstream of Railroad +1,192
Hoyle Creek ......ccceovrviceencnnnns At the confluence with Catawba River ...........ccccoceviriencns +1,005 | Burke County (Unincor-
porated Areas), Town of
Rutherford College, Town
of Valdese.
Approximately 1,600 feet upstream of the confluence of +1,081
Micol Creek.
Tributary 1 ..o At the confluence with Hoyle Creek ........cccocevinieninicnicnns +1,005 | Burke County (Unincor-
porated Areas), Town of
Rutherford College, Town
of Valdese.
Approximately 0.9 mile upstream of the confluence with +1,164
Hoyle Creek.
Tributary 2 ... At the confluence with Hoyle Creek ........cccocevinieninicncnns +1,005 | Burke County (Unincor-
porated Areas), Town of
Rutherford College, Town
of Valdese.
Approximately 0.7 mile upstream of the confluence with +1,106

Hoyle Creek.
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Flooding source(s)

Location of referenced elevation

* Elevation in

feet (NGVD)

+ Elevation in
feet (NAVD)
#Depth in feet
above ground

Communities
affected

Modified
Hunting Creek ........ccoovveiienns At the confluence with Catawba River ............c..cccccooene +1,014 | Burke County (Unincor-
porated Areas), City of
Morganton.
Approximately 1,050 feet upstream of SR 2002 ................. +1,149
Tributary 2 .....ccoviiiiieens Approximately 650 feet upstream of the confluence with +1,080 | Burke County (Unincor-
Hunting Creek. porated Areas), City of
Morganton.
Approximately 0.7 mile upstream of Walker Road ............. +1,151
Tributary 3 ..o At the confluence with Hunting Creek .........ccccooviriiiiienns +1,105 | Burke County (Unincor-
porated Areas), City of
Morganton.
Approximately 0.4 mile upstream of the confluence with +1,115
Hunting Creek.
Irish Creek ......cooveciiniiiiienen. At the confluence with Warrior Fork and Upper Creek ...... +1,030 | Burke County (Unincor-
porated Areas).
Approximately 900 feet upstream of the confluence of +1,146
Reedys Fork Creek.
Tributary 1 ..o At the confluence with Irish Creek ........cccoooeiiiiiniiicnninnne +1,108 | Burke County (Unincor-
porated Areas).
Approximately 50 feet downstream of SR 1240 ................. +1,127
Island CreekK .......cccocovevveenieennnn. Approximately 1.0 mile upstream of the confluence with +1,005 | Burke County (Unincor-
Catawba River. porated Areas), Town of
Connelly Springs, Town of
Rutherford College.
Approximately 0.9 mile upstream of 1-40 ............ccceeeeeeeee +1,331
Jacob Fork ......ccccoviiiniiicnnn, At Burke/Catawba County boundary ..........cccccceenirieennnnnne +1,047 | Burke County (Unincor-
porated Areas).
Approximately 400 feet upstream of SR 1904 +1,194
Johns River .......ccoocoeviiiiicenenn. At the confluence with Catawba River ...........ccccoceeieeiiene +1,013 | Burke County (Unincor-
porated Areas), City of
Morganton.
At Burke/Caldwell County boundary .... +1,053
Laurel Creek ......cccoevirievnncnne. At the confluence with Henry FOrk ........c.coooviciiniiniciincnns +1,015 | Burke County (Unincor-
porated Areas).
Approximately 1.2 miles upstream of Shouppe Way .......... +1,302
Linville River .......ccccocveiivnincnnen. At the confluence with Catawba River ...........ccccoccviienienns +1,206 | Burke County (Unincor-
porated Areas).
At Avery/Burke County boundary ..........ccooeeiieniinieennennne +3,215
Little Silver Creek ........cccceueeeee. Approximately 0.6 mile upstream of Causby Road (SR +1,115 | Burke County (Unincor-
1147). porated Areas), City of
Morganton, Town of Glen
Alpine.
Approximately 1.1 miles upstream of Ceramic Tile Drive .. +1,226
Lower Creek .....cccocevvicivenineennn. At the confluence with Catawba River ..........cccccceiiiinnnns +1,011 | Burke County (Unincor-
porated Areas).
At Burke/Caldwell County boundary .......cc.cccocceeviinieenneenne +1,028
McGalliard Creek ........cccceeuenn. At the confluence with Catawba River ..........cccococeviiinnnns +1,005 | Burke County (Unincor-
porated Areas), Town of
Valdese.
Approximately 450 feet upstream of SR 1722 .................... +1,212
Tributary 1 ..o Approximately 300 feet upstream of the confluence with +1,062 | Burke County (Unincor-
McGalliard Creek. porated Areas), Town of
Valdese.
Approximately 1,900 feet upstream of Louise Avenue +1,232
Northeast.
Tributary 2 .....ccoviiiieens Approximately 100 feet upstream of the confluence with +1,089 | Burke County (Unincor-
McGalliard Creek. porated Areas), Town of
Drexel.
Approximately 650 feet downstream of [-40 ...........cccceeee +1,250
Tributary 2A ... At the confluence with McGalliard Creek Tributary 2 ......... +1,110 | Burke County (Unincor-
porated Areas), Town of
Drexel.
Approximately 800 feet upstream of Drexel. Road ............. +1,164
Tributary 2B ......cccoeiieee At the confluence with McGalliard Creek Tributary 2 ......... +1,149 | Burke County (Unincor-
porated Areas), Town of
Drexel.
Approximately 200 feet downstream of SR 1721 ............... +1,205
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Flooding source(s)

Location of referenced elevation

* Elevation in

feet (NGVD)

+ Elevation in
feet (NAVD)
#Depth in feet
above ground

Communities
affected

Modified
Micol CreekK ......c.ceoeiiiieencienns At the confluence with Hoyle Creek ... +1,068 | Burke County (Unincor-
porated Areas), Town of
Valdese.
Approximately 300 feet downstream of [-40 ...........cccceeeee +1,252
Tributary 1 ..o At the confluence with Micol Creek ........ccccociiniiiniiinnenans +1,117 | Burke County (Unincor-
porated Areas), Town of
Rutherford College, Town
of Valdese.
Approximately 0.5 mile upstream of Montanya View Drive +1,526
Tributary 1A ... At the confluence with Micol Creek Tributary 1A ............... +1,165 | Burke County (Unincor-
porated Areas), Town of
Rutherford College, Town
of Valdese.
Approximately 100 feet downstream of SR 1001 +1,229
Tributary 1A1 ..o At the confluence with Micol Creek Tributary 1A +1,169 | Burke County (Unincor-
porated Areas), Town of
Rutherford College.
Approximately 1,800 feet upstream of Rutherford College +1,229
Road.
Muddy Creek .......cccceevceveeiieennn. At the confluence with Old Catawba River ...........ccccceeneee +1,083 | Burke County (Unincor-
porated Areas).
Approximately 0.4 mile upstream of Burke/McDowell +1,089
County boundary.
Nolden Creek .......ccccveveeneninnns Approximately 1.0 mile upstream of the confluence with +1,004 | Burke County (Unincor-
Catawba River. porated Areas), Town of
Connelly Springs.
Approximately 0.9 mile upstream of SR 1614 .................... +1,201
Old Catawba River ..........cc....... At the confluence with Catawba River ............cccocevieeneenne +1,066 | Burke County (Unincor-
porated Areas).
At Catawba Dam ........c.ccocevivivennnnennn. +1,098
Paddy Creek .......cccocoveiericunnn. At the confluence with Catawba River +1,206 | Burke County (Unincor-
porated Areas).
Approximately 2.9 miles upstream of SR 1237 +1,815
Parks Creek .....ccccocovenivrneennnen. At the confluence with Johns River .........cccccceviniiininnns +1,044 | Burke County (Unincor-
porated Areas).
Approximately 100 feet downstream of SR 1405 ............... +1,050
Pearcy Creek ......ccoovevvenieninnnn. At the confluence with Parks Creek ..........ccoceveniininicnnnns +1,046 | Burke County (Unincor-
porated Areas).
Approximately 1.1 miles upstream of SR 1405 .................. +1,154
Tributary 1 ..o At the confluence with Pearcy Creek .........cccccoeeviirieennenne +1,077 | Burke County (Unincor-
porated Areas).
Approximately 50 feet downstream of SR 1405 .. +1,116
Reedys Fork Creek ........cc....... At the confluence with Irish Creek ..........cccoeoeiiniieniiicncns +1,141 | Burke County (Unincor-
porated Areas).
Approximately 0.5 mile upstream of the confluence with +1,159
Irish Creek.
Roses Creek .......cccceveveenieninnne. At the confluence with Irish Creek ..........ccceoveiiniiniiiicncns +1,057 | Burke County (Unincor-
porated Areas).
Approximately 0.6 mile upstream of the confluence of +1,345
Roses Creek Tributary 1.
Tributary 1 ..o At the confluence with Roses Creek ..........ccceverieniieencnns +1,297 | Burke County (Unincor-
porated Areas).
Approximately 0.6 mile upstream of the confluence with +1,382
Roses Creek.
Russell Creek .......ccooovvveverneenne. At the confluence with Irish Creek ..........ccoeoeviniiiniiicncns +1,115 | Burke County (Unincor-
porated Areas).
Approximately 1,550 feet upstream of SR 1241 ................. +1,209
Sandy Run .....ccoeiiiiiiiiiieee Approximately 1.7 miles upstream of the confluence with +1,113 | Burke County (Unincor-
Hunting Creek. porated Areas).
Approximately 2.4 miles upstream of the confluence with +1,156
Hunting Creek.
Secrets Creek ....cccccvveevcvveeennen. Approximately 150 feet upstream of the confluence with +1,011 | Burke County (Unincor-
Howard Creek. porated Areas), Town of
Drexel.
Approximately 0.7 mile upstream of South Main Street ..... +1,213
Silver CreeK .....coevevviieireiiiieens At the confluence with Catawba River ............cccocevieeiienne +1,023 | Burke County (Unincor-

porated Areas), City of
Morganton.
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* Elevation in
felgt (NtGVD)
+ Elevation in .
Flooding source(s) Location of referenced elevation feet (NAVD) Cog;fr:éltrgges
#Depth in feet
above ground
Modified
Approximately 1,900 feet upstream of U.S. 64 .................. +1,226
Tributary 1 ..o At the confluence with Silver Creek ........ccccoviiiniiiieiiiene +1,023 | City of Morganton.
Approximately 1,050 feet upstream of Golf Course Road .. +1,025
Simpson Creek .......cccoeeveveniene At the confluence with Roses Creek .......c.ccoooeeniiriieennenne +1,089 | Burke County (Unincor-
porated Areas).
Approximately 1.5 miles upstream of the confluence with +1,185
Roses Creek.
Smokey Creek ......cccvvecevrienen. At the confluence with Catawba River ...........ccccocevirienenns +1,006 | Burke County (Unincor-
porated Areas).
At Burke/Caldwell County boundary ...........ccccccoveviieennene +1,100
Tributary 1 ..o At the confluence with Smokey Creek +1,043 | Burke County (Unincor-
porated Areas).
Approximately 0.4 mile upstream of the confluence with +1,079
Smokey Creek.
South Muddy Creek .................. Approximately 1,200 feet downstream of Burke/McDowell +1,092 | Burke County (Unincor-
County boundary. porated Areas).
At Burke/McDowell County boundary ..........cccceeevirieenneene +1,098
Tributary 1 ..o At Burke/McDowell County boundary ..........cccooveviiinnennn. +1,121 | Burke County (Unincor-
porated Areas).
Approximately 1,000 feet upstream of Burke/McDowell +1,144
County boundary.
Tims CreekK ...coovevveveneerieeenn At the confluence with Henry FOrk ........cccoooviiiiniiniennnene +977 | Burke County (Unincor-
porated Areas).
Approximately 1.6 miles upstream of SR 1786 .................. +1,234
Upper CreeK ......coevvveireennenne. At the confluence with Warrior Fork and Irish Creek ......... +1,030 | Burke County (Unincor-
porated Areas).
Approximately 0.5 mile upstream of SR 1405 ..........c......... +1,093
Warrior Fork .......ccoeovenieeicnnnnn. At the confluence with Catawba River ...........ccccoceviniienenne +1,018 | Burke County (Unincor-
porated Areas), City of
Morganton.
At the confluence of Upper Creek and Irish Creek ............ +1,030
Wilson Creek ......ccccevvevveieenienne At the confluence with Warrior Fork ..........cccoooiiiininiienne +1,018 | Burke County (Unincor-
porated Areas), City of
Morganton.
Approximately 0.7 mile upstream of the confluence with +1,018
Warrior Fork.

*National Geodetic Vertical Datum.
# Depth in feet above ground.
+North American Vertical Datum.

ADDRESSES
City of Hickory
Maps are available for inspection at the Hickory City Hall, 76 North Center Street, Hickory, North Carolina.
City of Morganton

Maps are available for inspection at the Morganton. Town Hall, Community Development Department, 305 East Union Street, Morganton, North
Carolina.

Town of Connelly Springs
Maps are available for inspection at the Connelly Springs Town Hall, 1030 U.S. Highway 70, Connelly Springs, North Carolina.
Town of Drexel
Maps are available for inspection at the Drexel Town Hall, 202 Church Street, Drexel, North Carolina.
Town of Glen Alpine
Maps are available for inspection at the Glen Alpine Town Hall, 103 Pitts Street, Glen Alpine, North Carolina.
Town of Hildebran
Maps are available for inspection at the Hildebran Town Hall, 202 South Center Street, Hildebran, North Carolina.
Town of Rhodhiss
Maps are available for inspection at the Rhodhiss Town Hall, 200 Burke Street, Rhodhiss, North Carolina.
Town of Rutherford College
Maps are available for inspection at the Rutherford College Town Hall, 950 Malcolm Boulevard, Rutherford College, North Carolina.
Town of Valdese
Maps are available for inspection at the Valdese Town Hall, 121 Faet Street, Valdese, North Carolina.
Unincorporated Areas of Burke County

Maps are available for inspection at the Burke County Planning and Development Department, 110 North Green Street, Morganton, North Caro-
lina.
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Flooding source(s)

Location of referenced elevation

* Elevation in
feet (NGVD)
+ Elevation in
feet (NAVD)
#Depth in feet
above ground
Modified

Communities
affected

Catawba County, North Carolina and Incorporated Areas
Docket Nos.: FEMA-D-7668 and FEMA-D-7680

Bakers Creek Tributary .............

Tributary 1

Balls Creek

Barger Branch ............ccoeeenee.

Tributary 1

Tributary 2

Tributary 3

Betts Branch ........cccoccecieeeennnn.

Bills Branch .......ccccovviiiiveenenenn.

Camp Creek ....ccoceeveveeeeeeeeeenen.

Catawba River ........cccccecveeneen.

Tributary 1

Clarks Creek .....cccccccvveeeveeeennen.

Cline Creek .....coovevcveeeeceeeennen.

Cline Creek North ........cceen.e.

Tributary 1

Cline Creek Tributary 1

Approximately 400 feet upstream of the confluence with
Bakers Creek.

Approximately 1.4 miles upstream of Swinging Bridge
Road.

Approximately 300 feet upstream of the confluence with
Bakers Creek.

Approximately 0.7 mile upstream of Stratford Drive ...........

Approximately 600 feet downstream of Kale Road (State
Route 1832).

Approximately 970 feet upstream of Little Mountain Road

At the confluence with Henry Fork ...

Approximately 200 feet upstream of 8th Avenue South-
east.

At the confluence with Barger Branch ............cccccoeiiiee

Approximately 800 feet upstream of 8th Avenue South-
east.

At the confluence with Barger Branch Tributary 1 ..............

Approximately 1,040 feet upstream of the confluence with
Barger Branch Tributary 1.

At the confluence with Barger Branch .............ccccoeiiie

Approximately 130 feet upstream of 8th Avenue South-
east.

At the confluence with Clarks Creek .......cc.ccoceeviirieennennns

Approximately 1,900 feet upstream of the confluence with
Clarks Creek.
At the confluence with Clarks Creek .......c.ccoooveniiriieennennns

Approximately 0.5 mile upstream of U.S. 321 South

Approximately 0.5 mile upstream of the confluence with
Jacob Fork.

At the Burke/Catawba County boundary ..........cccccerveeniene

Approximately 0.4 mile above the confluence of Balls
Creek.

At the Burke/Caldwell/Catawba County boundary
At the confluence with the Catawba River ............ccccoceeee

Approximately 1,100 feet upstream of 31st Avenue North-
west.
Approximately 850 feet downstream of U.S. 321

Approximately 2.5 miles upstream of [-40
At the confluence with Clarks Creek .......cc.ccooveeniirieennennns

Approximately 150 feet downstream of 1-40 ......................
At the confluence with Lyle Creek ........cccooviiieniiiieeinennne

Approximately 2.0 miles upstream of the confluence with
Cline Creek North Tributary 1.
At the confluence with Cline Creek North .........c.cccccvveeene

Approximately 0.5 mile upstream of Rifle Range Road .....
At the confluence with Cline Creek .........cccoceovveeieicncnennn.
Approximately 450 feet upstream of 1-40 ..........cccceveenee

+891
+980
+891

+1,040
+762

+1,034
+861

+1,064

+987
+1,083

+991
+1,033

+1,005
+1,082

+812
+812
+813
+844
+915
+1,020

+762

+936
+936
+1,026

+790

+1,049
+864

+908
+869
+1,047
+896
+1,105

+886
+903

Catawba County (Unincor-
porated Areas).

Catawba County (Unincor-
porated Areas).

Catawba County (Unincor-
porated Areas).

Catawba County (Unincor-
porated Areas), City of
Hickory, Town of
Brookford.

City of Hickory.

City of Hickory.

City of Hickory.

Catawba County (Unincor-
porated Areas).

Catawba County (Unincor-
porated Areas), City of
Newton.

Catawba County (Unincor-
porated Areas).

Catawba County (Unincor-
porated Areas), City of
Hickory.

Catawba County (Unincor-
porated Areas), City of
Hickory.

Catawba County (Unincor-
porated Areas), City of
Hickory, City of Newton,
Town of Maiden.

Catawba County (Unincor-
porated Areas), City of
Conover, City of Newton.

Catawba County (Unincor-
porated Areas).

Catawba County (Unincor-
porated Areas).

City of Conover.
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Flooding source(s)

Location of referenced elevation

* Elevation in

feet (NGVD)

+ Elevation in
feet (NAVD)
#Depth in feet
above ground

Communities
affected

Modified
Tributary 2 ..., At the confluence with Cline Creek .........ccccooeviiiiiinnnn. +898 | City of Conover, Catawba
County (Unincorporated
Areas).
Approximately 1,300 feet upstream of 1-40 ............cccceeee +911
Conover Creek ......cccovveeeeruenen. At the confluence with Lyle Creek .........ccooeviiiiniiennncne. +868 | Catawba County (Unincor-
porated Areas), City of
Conover.
Approximately 30 feet upstream of 5th Street Place North- +953
east.
Cow Branch .......cccccevvvivnennen. At the confluence with Pott Creek .........cccooeeviieencneencne. +861 | Catawba County (Unincor-
porated Areas).
Approximately 0.8 mile upstream of Grace Church Road +910
(State Route 2030).
Cripple Creek .....cccvecevrieirnieene At the confluence with Frye Creek and Horseford Creek ... +995 | City of Hickory.
Approximately 1,070 feet upstream of 4th Street Drive +1,067
Northwest.
Tributary 1 ... At the confluence with Cripple Creek ..........ccccovivviceiennn. +1,029 | City of Hickory.
Approximately 1,900 feet upstream of the confluence with +1,055
Cripple Creek.
Douglas CreekK .......ccccceeeeninnene At the confluence with Jacob Fork ...........cc.cooeiiiiinnn. +1,011 | Catawba County (Unincor-
porated Areas).
Approximately 200 feet upstream of the Burke/Catawba +1,048
County boundary.
Falling Creek ......cccocoveveriiieannnnn. At the confluence with Lake Hickory .........cccoccoiiiiiiiiiies +936 | Catawba County (Unincor-
porated Areas), City of
Hickory.
Approximately 50 feet downstream of 14th Avenue North- +1,093
east.
Dellinger Creek .......ccccecvnenuens At the confluence with Elk Shoal Creek ..........cccccovveennne. +851 | Catawba County (Unincor-
porated Areas).
Approximately 725 feet upstream of Rest Home Road ...... +960
East Tributary McLin Creek ...... At the confluence with McLin Creek .........cccoovreenvieennenne. +943 | Catawba County (Unincor-
porated Areas), City of
Conover.
Approximately 1,000 feet upstream of Keisler Road +982
Southeast.
Falling Creek Tributary 1 .......... Approximately 400 feet upstream of the confluence with +1,015 | City of Hickory.
Falling Creek.
Approximately 275 feet upstream of 12th Avenue North- +1,088
east.
Tributary 2 ..., At the confluence with Falling Creek ..........ccccoooiiiinnn. +1,052 | City of Hickory.
Approximately 380 feet upstream of 12th Avenue North- +1,095
east.
Fitz Creek ....ccoooiiiiiiiieie At the confluence with Cripple Creek ..........cccoviviiceennn. +1,013 | City of Hickory.
Approximately 30 feet upstream of the confluence with +1,013
Cripple Creek.
Frye Creek .....ccooovviveniiiieeen. At the confluence with Horseford Creek and Cripple Creek +995 | City of Hickory, Town of
Long View.
Approximately 50 feet downstream of 34th Street North- +1,119
west.
Geitner Branch ........cccceeeneee. At the confluence with Henry FOrk ..........ccooeviiiiiiiniies +890 | City of Hickory, Catawba
County (Unincorporated
Areas).
Approximately 1,900 feet upstream of 7th Avenue South- +1,080
west.
Tributary 1 ..o, At the confluence with Geitner Branch ............cccccevveenenne. +1,019 | City of Hickory.
Approximately 1,250 feet upstream of the confluence with +1,043
Geitner Branch.
Elk Shoal Creek .........ccceeueune. Approximately 2,750 feet upstream of the confluence with +849 | Catawba County (Unincor-
Catawba River. porated Areas).
Approximately 2,000 feet upstream of Rest Home Road ... +943
Geitner Branch Tributary 2 ....... At the confluence with Geitner Branch ...........cccoccovieeieene +983 | City of Hickory.
Approximately 1,700 feet upstream of 7th Avenue South- +1,074
west.
Haas Creek .......ccceveerieenennnne. At the confluence with Pott Creek .........ccooeiiiiiiiiieiniee +814 | Catawba County (Unincor-
porated Areas).
Approximately 0.3 mile upstream of Bill and Beulah Lane +910
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Henry FOrk ......ccoooveniiiieenennne. Approximately 1,250 feet upstream of the confluence with +821 | Catawba County (Unincor-
Jacob Fork and South Fork Catawba River. porated Areas), City of
Hickory, City of Newton,
Town of Brookford.
At the Catawba/Burke County boundary .........ccccceeeeeieene +930
Tributary 1 ..o At the confluence with Henry FOrk ........cccoooviiiniinieninnnnns +846 | Catawba County (Unincor-
porated Areas), City of
Hickory.
Approximately 0.5 mile upstream of Catawba Valley Bou- +974
levard SE.
Tributary 2 .....ccoooiiiieens At the confluence with Henry FOrk .........ccooeiiiininicennennne +889 | Town of Brookford, City of
Hickory.
Approximately 1,830 feet upstream of Brookford Boule- +921
vard.
Tributary 3 ... At the confluence with Henry Fork ..........ccocooiiiiiiinnn. +821 | Catawba County (Unincor-
porated Areas).
Approximately 0.4 mile upstream of Robinson Road ......... +855
Herman Branch Creek .............. At the confluence with Lyle Creek ........cccoooviiieniiiieeneennne +913 | Catawba County (Unincor-
porated Areas), City of
Conover.
Approximately 175 feet upstream of the confluence with +914
Lyle Creek.
Hildenbran CreekK ...........ccceu.... At the confluence with Clarks Creek .......c.ccooieniirieenneanne +838 | City of Newton.
Approximately 150 feet upstream of A.C. Little Drive ........ +953
Holdsclaw Creek ........cccccevueeee. At the upstream side of Railroad ............ccoceeiiiniiiieinieens +798 | Catawba County (Unincor-
porated Areas).
Approximately 1,500 feet upstream of the confluence of +798
Holdsclaw Creek Tributary 1.
Tributary 1 ..o At the confluence with Holdsclaw Creek .........cccccoeveenneeen. +798 | Catawba County (Unincor-
porated Areas).
Approximately 1,450 feet upstream of the confluence with +803
Holdsclaw Creek.
Holly Branch .......cccooiiiiininnne. Approximately 220 feet downstream of the confluence of +821 | Catawba County (Unincor-
Holly Branch Tributary 1 and Shady Branch. porated Areas), Town of
Maiden.
At the confluence of Holly Branch Tributary 1 and Shady +824
Branch.
Tributary 1 ..o At the confluence with Holly Branch ... +824 | Catawba County (Unincor-
porated Areas), Town of
Maiden.
Approximately 200 feet upstream of South Main Avenue .. +870
Hop Creek .....cccovvevevieviieeneene At the confluence with Jacob FOrk ..........cceeviiniinieenennnns +835 | Catawba County (Unincor-
porated Areas).
Approximately 2.7 miles upstream of the confluence with +917
Jacob Fork.
Horseford Creek ......cccceevneeenn. At the confluence with the Catawba River .........ccccccoeenee +936 | City of Hickory.
At the confluence with Frye Creek and Cripple Creek ....... +995
Howards Creek ........cccccenennnns At the Catawba/Lincoln County boundary ..........cccccceeennee. +972 | Catawba County (Unincor-
porated Areas).
Approximately 500 feet upstream of the Catawba/Lincoln +977
County boundary.
Indian Creek .....cccocvevviiieennnen. At the Catawba/Lincoln County boundary ...........cccceveeene +1,011 | Catawba County (Unincor-
porated Areas).
Approximately 550 feet upstream of the Catawba/Lincoln +1,014
County boundary.
Jacob Fork ......ccovviiiniiniiinn. Approximately 175 feet upstream of Providence Church +915 | Catawba County (Unincor-
Road (State Route 1116). porated Areas).
At the Catawba/Burke County boundary .........cc.cceeeeveenne +1,057
Tributary 1 ... At the confluence with Jacob Fork ..........cccccooeiiiiinnn. +1,022 | Catawba County (Unincor-
porated Areas).
Approximately 1.3 miles upstream of Cooksville Road ...... +1,078
Lippard Creek ......cccccvvveerennnnee At the Lincoln/Catawba County boundary ............ccccceveene +869 | Catawba County (Unincor-
porated Areas).
Approximately 1,870 feet upstream of the Lincoln/Ca- +876

tawba County boundary.
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Communities
affected

Mountain Creek Tributary 3.

Modified
Long Creek ......ccocceevvveiieennnnnne. At the confluence with McLin Creek .......cc.ccocieniiiieinicens +860 | City of Conover, City of
Claremont, Catawba
County (Unincorporated
Areas).
Approximately 1,400 feet upstream of Railroad ................. +988
Long Shoal Creek ..........cccueu.e. Approximately 0.5 mile downstream of Sulphur Springs +935 | Catawba County (Unincor-
Road (State Route 1529). porated Areas), City of
Hickory.
Approximately 0.4 mile upstream of Pinecrest Drive North- +1,037
east.
Long View CreekK .........ccceeuenee At the confluence with Henry Fork ........cccoocviiiiiiiniinnnne +891 | Catawba County (Unincor-
porated Areas), City of
Hickory, Town of Long
View.
Approximately 1,500 feet upstream of U.S. 70 Southwest +1,081
Tributary 1 ... At the confluence with Long View Creek ...........ccccceveennne. +990 | City of Hickory.
Approximately 80 feet downstream of U.S. 70 ................... +1,061
Tributary 2 ..o Approximately 140 feet upstream of the confluence with +1,038 | Town of Long View.
Long View Creek.
Approximately 1,460 feet upstream of the confluence with +1,053
Long View Creek.
Lyle Creek .....cccorveveeneneenenenns At the confluence with the Catawba River ...........ccccoeeenene +773 | Catawba County (Unincor-
porated Areas), City of
Hickory, Town of Catawba.
Approximately 550 feet upstream of 18th Avenue North- +1,116
east.
Lyle Creek Tributary ................. At the downstream side of Shock Road (State Route +831 | Catawba County (Unincor-
1711). porated Areas).
Approximately 2,000 feet upstream of Community Road ... +892
Tributary 1 ..o Approximately 1,600 feet upstream of the confluence with +820 | Catawba County (Unincor-
Lyle Creek. porated Areas).
Approximately 1.0 mile upstream of Crossing Creek Drive +931
Maiden Creek .......cccovvceenenunnns Approximately 1.3 miles upstream of Providence Mill +864 | Catawba County (Unincor-
Road. porated Areas).
Approximately 80 feet downstream of North Olivers Cross +905
Road.
McLin CreekK ......coceeevneiceenennnns Approximately 500 feet upstream of East 20th Street ........ +940 | City of Conover.
Approximately 0.6 mile upstream of the confluence of +970
East Tributary McLin Creek.
Tributary 1 ..o Approximately 750 feet upstream of the confluence with +857 | Catawba County (Unincor-
McLin Creek. porated Areas), City of
Claremont.
Approximately 1,250 feet upstream of Frazier Drive .......... +936
Miller Branch ........cccccevieeneeenee At the downstream side of 12th Avenue Southeast ........... +894 | Catawba County (Unincor-
porated Areas), City of
Hickory.
Approximately 1.9 miles upstream of the confluence with +982
Clarks Creek.
Mountain Creek .......cccccenenuenns At the upstream side of Slanting Bridge Road ................... +760 | Catawba County (Unincor-
porated Areas).
Approximately 1.6 miles upstream of the confluence of +776
Mountain Creek Tributary 3.
Tributary 2 ... At the confluence with Mountain Creek .........c.ccocevirienicns +760 | Catawba County (Unincor-
porated Areas).
Approximately 1.6 miles upstream of the confluence with +803
Mountain Creek.
Tributary 2A ... At the confluence with Mountain Creek Tributary 2 ........... +760 | Catawba County (Unincor-
porated Areas).
Approximately 1.4 miles upstream of the confluence with +763
Mountain Creek Tributary 2.
Tributary 3 ... At the confluence with Mountain Creek ..........ccocevvnienicns +760 | Catawba County (Unincor-
porated Areas).
Approximately 1.0 mile upstream of the confluence with +778
Mountain Creek.
Tributary 3A ..o At the confluence with Mountain Creek Tributary 3 ........... +767 | Catawba County (Unincor-
porated Areas).
Approximately 0.5 mile upstream of the confluence with +804
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Muddy Creek ......cccoovviievnnnnnne. Approximately 1,900 feet upstream of the confluence with +835 | Catawba County (Unincor-
Henry Fork. porated Areas).
At the confluence of Muddy Creek Tributaries 2 and 3 ...... +838
Tributary 1 ..o At the confluence with Muddy Creek ........ccccocvrvienieneencnne. +837 | Catawba County (Unincor-
porated Areas).
Approximately 0.7 mile upstream of Robinwood Road ...... +873
Tributary 2 ..., At the confluence with Muddy Creek ..........cccccoeviiiicennnn. +838 | Catawba County (Unincor-
porated Areas).
Approximately 0.6 mile upstream of Robinwood Road ...... +863
Tributary 3 .....ccoooiiiees At the confluence with Muddy Creek ........ccccocvreeniiiennenne. +838 | Catawba County (Unincor-
porated Areas), City of
Hickory.
Approximately 1.3 miles upstream of the confluence with +872
Muddy Creek.
Mull CreekK ......coevvvvevivinieeeenne Approximately 1,000 feet upstream of the confluence with +819 | Catawba County (Unincor-
Lyle Creek. porated Areas), City of
Conover, City of Clare-
mont.
Approximately 500 feet upstream of 9th Avenue Northeast +1,002
Mundy Creek .......ccccvvvceenennns At the confluence with Reed Creek .........ccocevvreenicieenenne. +760 | Catawba County (Unincor-
porated Areas).
Approximately 500 feet upstream of Lineberger Road ....... +776
Tributary 1 ... At the confluence with Mundy Creek ..........cccccooeeiiicnnnnn. +760 | Catawba County (Unincor-
porated Areas).
Approximately 1,400 feet upstream of Grassy Creek Road +781
Naked Creek .......ccccvnvrceeneninns Approximately 2,000 feet downstream of the St. Peters +936 | Catawba County (Unincor-
Church Road (State Route 1453). porated Areas).
Approximately 0.5 mile upstream of Timber Ridge Road ... +1,015
Pinch Gut Creek .......c.cceeueeneeee. Approximately 120 feet upstream of St. James Church +851 | Catawba County (Unincor-
Road. porated Areas), Town of
Maiden.
Approximately 0.9 mile upstream of St. James Church +883
Road.
Tributary 1 ..o At the confluence with Pinch Gut Creek .........ccccevvieennee. +852 | Catawba County (Unincor-
porated Areas).
Approximately 0.5 mile upstream of the confluence with +886
Pinch Gut Creek.
Pott Creek .....ccoevevvenievieienene, Approximately 1,200 feet downstream of the confluence of +801 | Catawba County (Unincor-
Rhodes Mill Creek. porated Areas).
Approximately 1.9 miles upstream of Plateau Road (State +928
Route 2036).
Propst Creek .......cccceevvvenuenennnn. Approximately 0.4 mile downstream of Sipe Road (State +988 | Catawba County (Unincor-
Route 1492). porated Areas), City of
Hickory.
Approximately 75 feet downstream of Sipe Road (State +1,005
Route 1492).
Reed Creek .....ccccevcvvenvincieeenn. At the confluence with Mountain Creek ...........cccccoeveennene +760 | Catawba County (Unincor-
porated Areas).
Approximately 1.1 miles upstream of Mount Pleasant +790
Road.
Rhodes Mill Creek ........ccceueee. At the confluence with Pott Creek ..........coceiciiiiiniiinieens +802 | Catawba County (Unincor-
porated Areas).
Approximately 1,100 feet upstream of Leatherman Road +855
(State Route 2025).
Tributary 1 ..o At the confluence with Rhodes Mill Creek .........cccocceeeennne +815 | Catawba County (Unincor-
porated Areas).
Approximately 0.4 mile upstream of the confluence with +825
Rhodes Mill Creek.
Shady Branch ........cccccoveiiienne At the confluence with Holly Branch and Holly Branch +824 | Catawba County (Unincor-
Tributary 1. porated Areas), Town of
Maiden.
Approximately 500 feet upstream of South 11th Avenue ... +959
Tributary 1 ..o At the confluence with Sandy Branch ..........cccccooeiiiinnenne. +872 | Catawba County (Unincor-
porated Areas), Town of
Maiden.
Approximately 1,800 feet upstream of South 8th Avenue .. +927
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Smyre Creek .......cceevvveciinnen. At the confluence with Clarks Creek ...........cccoceviiininnennn. +831 | Catawba County (Unincor-
porated Areas), City of
Newton.
Approximately 50 feet downstream of NC—16 .................... +875
Tributary 1 ..o At the confluence with Smyre Creek .......ccccocveviiiiiinneens +868 | Catawba County (Unincor-
porated Areas), City of
Newton.
Approximately 1,500 feet upstream of the confluence with +877
Smyre Creek.
SNOW Creek .....cceeveveieerieeieeens At the confluence with the Catawba River ............cccceeeee +935 | Catawba County (Unincor-
porated Areas), City of
Hickory.
Approximately 1,040 feet upstream of 15th Avenue North- +1,097
east.
Snow Hill Branch ...........cccoue..... At the downstream side of State Route 16/East D Street .. +868 | City of Newton.
Approximately 1,100 feet upstream of East 11th Street ..... +944
South Fork Catawba River ....... At the Catawba/Lincoln County boundary ............ccccceueeee. +793 | Catawba County (Unincor-
porated Areas), City of
Newton.
Approximately 125 feet downstream of NC—10 .................. +816
Tributary 6 ..o At the confluence with South Fork Catawba River ............. +794 | Catawba County (Unincor-
porated Areas).
Approximately 530 feet upstream of Herter Road (State +800
Route 2022).
Tributary 7 ..o At the confluence with South Fork Catawba River ............. +800 | Catawba County (Unincor-
porated Areas).
Approximately 0.9 mile upstream of the confluence with +811
South Fork Catawba River.
Tributary 8 ..o At the confluence with South Fork Catawba River ............. +802 | Catawba County (Unincor-
porated Areas).
Approximately 0.7 mile upstream of Wilfong Road ............ +829
Tributary 9 .....ccoceeiiiins At the confluence with South Fork Catawba River ............. +806 | Catawba County (Unincor-
porated Areas).
Approximately 1.1 miles upstream of US-321 .................. +822
Tributary 9A ... At the confluence with South Fork Catawba River Tribu- +806 | Catawba County (Unincor-
tary 9. porated Areas).
Approximately 1,500 feet upstream of the confluence with +806
South Fork Catawba River Tributary 9.
Terrapin Creek ....c.ccevvvrieennn. Approximately 500 feet upstream of Mollys Backbone +762 | Catawba County (Unincor-
Road. porated Areas).
Approximately 1.2 miles upstream of the confluence of +792
Terrapin Creek Tributary 1.
Tributary 1 ..o At the confluence with Terrapin Creek ........cccccoovrieevnenne +766 | Catawba County (Unincor-
porated Areas).
Approximately 1.0 mile upstream of the confluence with +790
Terrapin Creek.
Town Branch .......ccccceviiiiiennnen. At the confluence with the Catawba River ............ccccoceee +773 | Catawba County (Unincor-
porated Areas), Town of
Catawba.
Approximately 0.5 mile upstream of 2nd Street Southwest +894
Town Creek .....ococvvcevenveriieennnen. Approximately 1,400 feet upstream of St. James Church +871 | Catawba County (Unincor-
Road. porated Areas), City of
Newton.
Approximately 0.8 mile upstream of State Route 10 .......... +943
Tributary to Lyle Creek At the confluence with Lyle Creek Tributary ....................... +875 | Catawba County (Unincor-
Tributary. porated Areas).
Approximately 0.7 mile upstream of the confluence with +921

Lyle Creek Tributary.

*National Geodetic Vertical Datum.

# Depth in feet above ground.

+North American Vertical Datum.

City of Claremont

ADDRESSES

Maps available for inspection at the City of Claremont Planning Department, 3288 East Main Street, Claremont, North Carolina.

City of Conover

Maps available for inspection at the Conover City Hall, 101 First Street East, Conover, North Carolina.
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City of Hickory

Maps available for inspection at the Hickory City Hall, 76 North Center Street, Hickory, North Carolina.

City of Newton

Maps available for inspection at the City of Newton Planning Department, 401 North Main Avenue, Newton, North Carolina.

Town of Brookford

Maps available for inspection at the Brookford Town Hall, 1700 South Center Street, Brookford, North Carolina.

Town of Catawba

Maps available for inspection at the Catawba Town Hall, 102 1st Street Northwest, Catawba, North Carolina.

Town of Long View

Maps available for inspection at the Long View Town Hall, 2404 1st Avenue Southwest, Hickory, North Carolina.

Town of Maiden

Maps are available for inspection at the Maiden Town Hall, 113 West Main Street, Maiden, North Carolina.

Catawba County (Unincorporated Areas)

Maps available for inspection at the Catawba County Planning and Zoning Department, 100 A Southwest Boulevard, Newton, North Carolina.

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance.”)

Dated: March 20, 2007.
David I. Maurstad,
Director, Mitigation Division, Federal
Emergency Management Agency, Department
of Homeland Security.
[FR Doc. E7-6557 Filed 4—6-07; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency, DHS.
ACTION: Final rule.

SUMMARY: Base (1% annual chance)
Flood Elevations (BFEs) and modified
BFEs are made final for the
communities listed below. The BFEs
and modified BFEs are the basis for the
floodplain management measures that
each community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

DATES: The date of issuance of the Flood
Insurance Rate Map (FIRM) showing
BFEs and modified BFEs for each
community. This date may be obtained
by contacting the office where the maps
are available for inspection as indicated
on the table below.

ADDRESSES: The final BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT:
William R. Blanton, Jr., Engineering
Management Section, Mitigation
Division, Federal Emergency
Management Agency, 500 C Street, SW.,
Washington, DC 20472, (202) 646—3151.
SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) makes the final determinations
listed below for the modified BFEs for
each community listed. These modified
elevations have been published in
newspapers of local circulation and
ninety (90) days have elapsed since that
publication. The Mitigation Division
Director of FEMA has resolved any
appeals resulting from this notification.

This final rule is issued in accordance
with section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR part 67. FEMA has
developed criteria for floodplain
management in floodprone areas in
accordance with 44 CFR part 60.

Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance Study and FIRM
available at the address cited below for
each community. The BFEs and
modified BFEs are made final in the
communities listed below. Elevations at
selected locations in each community
are shown.

National Environmental Policy Act.
This final rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Consideration. An

environmental impact assessment has
not been prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This final rule involves no policies that
have federalism implications under
Executive Order 13132.

Executive Order 12988, Civil Justice
Reform. This final rule meets the
applicable standards of Executive Order
12988.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

m Accordingly, 44 CFR part 67 is
amended as follows:

PART 67—[AMENDED]

m 1. The authority citation for part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.11 [Amended]

m 2. The tables published under the
authority of §67.11 are amended as
follows:
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#Depth in feet
above ground.
*Elevation in feet
State City/town/county Source of flooding Location (NGVD)
+Elevation in feet
(NAVD)
Modified
Town of Whitehall, Montana
Docket No.: FEMA-B-7472
Montana .........ccoceeeuennee Town of Whitehall ........ Whitetail Creek ................. Approximately 1.98 miles downstream of +4,333
Highway 55.
Approximately 1.1 miles upstream of +4,386
Interstate 90 West Bound.

*National Geodetic Vertical Datum.
# Depth in feet above ground.
+North American Vertical Datum.
ADDRESSES
Maps are available for inspection at: Town Hall, 2 North Whitehall, Whitehall, MT.

*Elevation in feet
(NGVD)
+Elevation in feet

Flooding source(s) Location of referenced elevation (NAVD)

# Depth in feet

above ground
Modified

Communities
affected

Marengo County, Alabama, and Incorporated Areas
Docket No.: FEMA-B-7472

Falling Creek .......ccccovevvirciienenene Approximately 3250 feet downstream of Whitfield Canal ... +150
Approximately 500 feet downstream of Whitfield Canal ..... +154
Tombigbee River .........c..c......... Demopolis Lock and Dam ..........cccceviiiiiiiiiniiicicieee +94
Confluence with Short Creek ..........cccoooeviiiiiiciee +94

City of Demopolis.

City of Demopolis.

*National Geodetic Vertical Datum.
# Depth in feet above ground.
+North American Vertical Datum.

ADDRESSES
City of Demopolis
Maps are available for inspection at 211 N. Walnut Avenue, Demopolis, AL 36732.

Fremont County, Colorado and Incorporated Areas
Docket No.: FEMA-B-7464

Arkansas River ..........cccceeeeeen. Approximately 0.19 miles downstream of State Rt. 115 .... +5,096
Approximately 0.53 miles upstream of confluence of Sand +5,364
Creek.
Chandler CreekK .........ccceeeuvnneeen.. Confluence with Arkansas RiVer .........cccccccoeeviiveeeeeeecciinenns +5,174
Approximately 0.30 miles upstream of County Rd. 11A ..... +5,387
Coal Creek .....cocovvvevveieciiiiieens Approximately 0.22 miles upstream of confluence with Ar- +5,153
kansas River.
Approximately 1.19 miles upstream of Railroad Street ...... +5,231
Coal Creek East Overflow ........ Approximately 0.44 miles above confluence with Arkansas +5,134
River.
Approximately 600 feet upstream of Robinson Avenue at +5,180
divergence from Coal Creek Main Channel.
Coal Creek West Overflow ....... Approximately 0.34 miles above confluence with Arkansas +5,153
River.
Divergence from Coal Creek Main Channel ....................... +5,188
Forked Gulch ........ccccovvveninnnnne At confluence with Arkansas River ...........ccccooiiiiiieninnne +5,336
Confluence with West Forked Gulch ................ +5,451

Minnequa Canal ..........c.ccceeeene Approximately 760 feet above Lock Avenue +5,199

Confluence of Oak Creek .......cceeeeevecuveeeeeeeieciiieee e eeecinees +5,209

City of Florence, Fremont
County (Unincorporated
Areas), City of Canon City.

Fremont County (Unincor-
porated Areas), Town of
Williamsburg.

City of Florence, Fremont
County (Unincorporated
Areas).

City of Florence, Fremont
County (Unincorporated
Areas).

City of Florence, (Fremont
County Unincorporated
Areas).

City of Canon City.
City of Florence, Fremont

County (Unincorporated
Areas).
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Flooding source(s)

Location of referenced elevation

*Elevation in feet
(NGVD)
+Elevation in feet
(NAVD)

# Depth in feet
above ground

Communities
affected

Modified
Northeast Canon Drainage East | At Confluence with Arkansas River ... +5,301 | City of Canon City, Fremont
Branch. County (Unincorporated
Areas).
Approximately 0.85 miles upstream of Tennessee Avenue +5,548
Northeast Canon Drainage Confluence with East Branch .........cccccooiiiiiiiniicee +5,320 | City of Canon City, Fremont
West Branch. County (Unincorporated
Areas).
Approximately 0.62 miles upstream of Washington Street +5,501
0ak Creek ....coeceeeveeenieeiieeieene Approximately 325 feet above confluence with Arkansas +5,156 | City of Florence, Fremont
River. County (Unincorporated
Areas), Town of Williams-
burg, City of Canon City.
Approximately 550 feet upstream of Quincy Street ............ +5,341
Oak Creek Right Over Bank ..... Approximately 600 feet downstream of West Seventh +5,154 | City of Florence.
Street.
Approximately 150 feet upstream of Second Street ........... +5,190
Sand Creek ....ccooveeeeerieceeniennnn. At confluence with Arkansas River ..........ccccccovveiiiinieciinene +5,356 | City of Canon City.
Approximately 0.92 miles upstream of confluence with Ar- +5,431
kansas River.
Southeast Canon Drainage ...... At confluence with Arkansas RiVer .........cccccoooeniiiienneennne +5,312 | City of Canon City.
Approximately 0.60 miles upstream of confluence with Ar- +5,368
kansas River.
West Forked Gulch ................... Confluence with Forked GuICh .........cccoooiiiiiiiiiniiiieeeee +5,452 | City of Canon City.
Approximately 500 Feet upstream of confluence with +5,474
Forked Gulch.
West Forked Guich ................... Approximately 0.59 miles upstream of the confluence with +5,529 | City of Canon City.
Forked Gulch.
Approximately 0.973 miles upstream of confluence with +5,573

Forked Gulch.

*National Geodetic Vertical Datum.

# Depth in feet above ground.

+North American Vertical Datum.

ADDRESSES

Fremont County (Unincorporated Areas)

Maps are available for inspection at: The Administration Building, 615 Macon Avenue, Room 105, Canon City, Colorado.

City of Canon City

Maps are available for inspection at: City Hall, 128 Main Street, Canon City, Colorado.

City of Florence

Maps are available for inspection at: The Municipal Building, 300 West Main St, Florence, Colorado.

City of Williamsburg

Maps are available for inspection at: City Hall, 1 John Street, Williamsburg, Colorado.

Carroll County, Georgia and Incorporated Areas

Docket No.: FEMA-B-7701

Beulah Creek

Buffalo Creek Tributary 1

Chandler’'s Spring Creek ..........

Curtis CreekK ....ccoeeveveeeecrieeenen.

Little Tallapoosa River ..............

Little Tallapoosa River Tributary

Sweetwater Creek

Tanyard Branch

At the confluence with Little Tallapoosa River ....................
At Columbia Drive
At Strickland Road
Approximately 900 feet upstream of Strickland Road
At the confluence with Little Tallapoosa River ....................
Just upstream of William Street ...........ccocvriiiiiiiiinciene
At the confluence with Little Tallapoosa River ....................
At Lake Carroll Dam ........ccccceeiiiriiinieiiesecereese e
Approximately 2,275 feet upstream of confluence of Buck
Creek.
Approximately 2,800 feet upstream of Northside Drive ......
At the confluence with Little Tallapoosa River ....................
Approximately 2,870 feet upstream of confluence with Lit-
tle Tallapoosa River.
At Carroll/Douglas County boundary

Approximately 1,510 feet upstream of the Carroll/Douglas
county boundary.

At confluence with Little Tallapoosa River ............ccceeeee

Approximately 135 feet upstream of River Drive ................

+988
+988
+1043
+1043
+992
+992
+994
+994
+978

+995
+993
+993
+979
+982

+992
+992

City of Carrollton.
City of Carrollton.
City of Carrollton.
City of Carrollton.

City of Carrollton.

City of Carrollton.

Carroll County (Unincor-

porated Areas).

City of Carrollton.
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Flooding source(s)

Location of referenced elevation

*Elevation in feet
(NGVD)
+Elevation in feet
(NAVD)

# Depth in feet
above ground
Modified

Communities
affected

*National Geodetic Vertical Datum.

# Depth in feet above ground.
+North American Vertical Datum.

ADDRESSES

Carroll County (Unincorporated Areas)

Maps are available for inspection at the Community Map Repository, Carroll County Engineering Department, 315 Bradley Street, Carrollton,

Georgia 30117.
City of Carrollton

Maps are available for inspection at the Community Map Repository, Carroll County Engineering Department, 315 Bradley Street, Carrollton,

Georgia 30117.

Columbia County, Georgia, and Incorporated Areas

Docket No.: FEMA-B-7472

Bonaire Heights Tributary
Furys Ferry Road Tributary

East.

Gibbs Road Tributary

Holiday Park Tributary ..............
Jones CreekK .......cceceveviircieennen.
Tributary No. 2

Tributary No. 3

Owens Road Tributary ..............

Seaboard Railroad Tributary ....

Watery Branch Tributary ...........

Westhampton Tributary No. 1 ..

Westhampton Tributary No. 2 ..

Westhampton Tributary No. 3 ..

At the confluence with Wynngate Tributary

Approximately 375 feet upstream of the confluence
Wynngate Tributary.

At the confluence with Reed Creek ........ccoccoviieiiiiiiiiinne

Approximately 100 feet upstream of the confluence
Reed Creek.

At the confluence with Bettys Branch ..........cccccocivieiinenne

Approximately 130 feet upstream of the confluence
Bettys Branch.

At the confluence with Reed Creek ........ccccoceverieninicncns

Approximately 1,450 feet upstream of the confluence with
Reed Creek.

At the confluence with Savannah River ..........cccccocveiieae

Approximately 3,290 feet upstream of the confluence with
Savannah River.

At the confluence with Jones Creek ........ccccocveviiiieiincens

Approximately 70 feet upstream of the confluence
Jones Creek.

At the confluence with Jones Creek .........c.cccoovrveiiicenncnne.

Approximately 20 feet upstream of the confluence
Jones Creek.

At the confluence with Holiday Park Tributary ..........c.........

Approximately 210 feet upstream of the confluence
Holiday Park Tributary.

At the confluence with Jones Creek .........cccevviiieenieneinnn.

Approximately 300 feet upstream of the confluence
Jones Creek.

At the confluence with Watery Branch ............c.cccceviiee

Approximately 10 feet upstream of the confluence
Watery Branch.
At the confluence with Bowen Pond Tributary ....................

Approximately 75 feet upstream of the confluence
Bowen Pond Tributary.
At the confluence with Bowen Pond Tributary ....................

Approximately 20 feet upstream of the confluence
Bowen Pond Tributary.
At the confluence with Bowen Pond Tributary ..........c.........

Approximately 70 feet upstream of the confluence
Bowen Pond Tributary.

+272
+272
+210
+210
+291
+291
+301
+301
+193
+193
+259
+259
+269
+269
+322
+322
+225
+227
+197
+197
+249
+249
+258
+258
+269

+269

Columbia County (Unincor-
porated Areas).

Columbia County (Unincor-
porated Areas).

Columbia County (Unincor-
porated Areas).

Columbia County (Unincor-
porated Areas).

Columbia County (Unincor-
porated Areas).

Columbia County (Unincor-
porated Areas).

Columbia County (Unincor-
porated Areas).

Columbia County (Unincor-
porated Areas).

Columbia County (Unincor-
porated Areas).

Columbia County (Unincor-
porated Areas).

Columbia County (Unincor-
porated Areas).

Columbia County (Unincor-
porated Areas).

Columbia County (Unincor-
porated Areas).

*National Geodetic Vertical Datum.
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*Elevation in feet

(NGVD)
+Elevation in feet .
Flooding source(s) Location of referenced elevation (NAVD) Communities

# Depth in feet affected

above ground
Modified

# Depth in feet above ground.
+ North American Vertical Datum.
ADDRESSES
Columbia County (Unincorporated Areas)
Maps are available for inspection at the Community Map Repository, Engineering & Environmental Services Division, P.O. Box 498, 630 Ronald
Reagan Drive, Building A, Evans, GA 30809.

Forsyth County, Georgia and Incorporated Areas
Docket No.: FEMA-B-7701

Hurricane CreekK .........ccccevneenee At the confluence with Settingdown Creek ...........cccceeveeenne +970 | Forsyth County (Unincor-
porated Areas).
Approximately 1,010 feet upstream of the confluence with +970
Settingdown Creek.
James Creek ......ccoocvevieiieeninnn. At the confluence with Chattahoochee River ...................... +918 | Forsyth County (Unincor-
porated Areas).
Approximately 2,400 feet upstream of the confluence with +918
Chattahoochee River.
Tributary G ..o At the confluence with Settingdown Creek .........cccccceveene +1,140 | Forsyth County (Unincor-
porated Areas).
Approximately 100 feet upstream of the confluence with +1,140
Settingdown Creek.
Tributary J ..o At the confluence with Settingdown Creek ............ccccc.ee... +1,156 | Forsyth County (Unincor-
porated Areas).
Approximately 60 feet upstream of the confluence with +1,156
Settingdown Creek.

*National Geodetic Vertical Datum.
# Depth in feet above ground.
+North American Vertical Datum.
ADDRESSES
Forsyth County (Unincorporated Areas)

Maps are available for inspection at 110 East Main Street, Suite 100, Cumming, Georgia 30040.

Whitfield County, Georgia and Incorporated Areas
Docket No.: FEMA-B-7701

Poplar Springs Creek ...............

Approximately 660 feet downstream of Poplar Springs
Road.

+747 | Whitfield County (Unincor-

porated Areas).

Approximately 1,270 feet upstream of Reed Pond Road +771
Northwest.
*National Geodetic Vertical Datum.
# Depth in feet above ground.
+ North American Vertical Datum.
ADDRESSES
Whitfield County (Unincorporated Areas)
Maps are available for inspection at 1407 Burleyson Drive, Dalton, Georgia 30720.
Frederick County, Maryland and Incorporated Areas
Docket No.: FEMA-B-7456
Ballenger Creek .........ccccceeenns Confluence with Monocacy River ..., +249 | Frederick County (Unincor-
porated Areas).
Approximately 0.2 mile downstream of Mt. Phillip Road .... +422
Bush Creek ......ccocoevvniiicncnnnns Confluence with Monocacy RiVer ..........cccccoeevinieneiennene. +255 | Frederick County (Unincor-
porated Areas).
Approximately 0.2 mile upstream of Green Valley Road ... +413
Butterfly Branch (Tributary No. | Confluence with Ballenger Creek ..........ccoveeviiieniiiiieenennnne +307 | Frederick County (Unincor-
116). porated Areas).
Approximately 0.3 mile upstream of Jefferson Pike +388
Carroll CreekK ........ccecvrveceernnnnen. Confluence with Monocacy River ............ccccccooviieienns +266 | Frederick County (Unincor-
porated Areas).
Approximately 2.0 miles upstream of the confluence of +702
Silver Spring Branch (Tributary No. 95).
Claggett Run (Tributary No. Confluence with Rocky Fountain Run .........cccccoooinieininns +243 | Frederick County (Unincor-
129). porated Areas).
Approximately 0.4 mile upstream of Fingerboard Road ..... +297
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Flooding source(s)

Location of referenced elevation

*Elevation in feet
(NGVD)
+Elevation in feet
(NAVD)

# Depth in feet
above ground

Communities
affected

Modified
Clifford Branch (Tributary No. Confluence with Tuscarora Creek ..........ccooevvvveeneirieennennns +367 | Frederick County (Unincor-
87). porated Areas).
Approximately 0.3 mile upstream of Hamburg Road .......... +644
Clifford Branch (Tributary No. Confluence with Rock Creek ........cccooeeiieniiiniiiiniiieeeee +354 | Frederick County (Unincor-
98). porated Areas).
Approximately 0.4 mile upstream of Mt. Phillip Road ......... +433
Detrick Branch (Tributary No. 9) | Confluence with Monocacy RiVer ...........cccoceveneeicnennene. +268 | Frederick County (Unincor-
porated Areas).
Approximately 0.1 mile upstream of N. Market Street ........ +286
Dublin Branch .........cc.cccceeinees Confluence with Glade Creek .........ccooeviiciiiiiiiccee +279 | Frederick County (Unincor-
porated Areas).
Approximately 1.4 miles upstream of confluence with +331
Glade Creek.
Edison Branch ........ccccccveieeen. Confluence with Carroll Creek ........cccoooeviiviiieniiiiieiieee +328 | Frederick County (Unincor-
porated Areas).
Downstream side of Christophers Crossing ...........cccceeuee. +375
Glade CreekK ......ccocevvveeneinieeene Approximately 0.2 mile downstream of Devilbliss Bridge +279 | Frederick County (Unincor-
Road. porated Areas).
Approximately 0.8 mile upstream of Glade Road ............... +359
Horsehead Run .........ccccoeevuenee. Confluence with Rocky Fountain Run .........cccccooiiniiiiienns +247 | Frederick County (Unincor-
porated Areas).
Approximately 1.2 miles upstream of confluence with +265
Rocky Fountain Run.
Israel Creek .....ccccovvevivnieennnnn. Confluence with Monocacy RiVer .........cccoveiiiiiniinieeiiee +273 | Frederick County (Unincor-
porated Areas).
Just downstream of Water Street +298
King Branch (Tributary No. 118) | Confluence with Ballenger Creek +271 | Frederick County (Unincor-
porated Areas).
Just downstream of Arbor Road +291
Linganore Creek ........ccceveennee. Confluence with Monocacy River +264 | Frederick County (Unincor-
porated Areas).
Just downstream of Gashouse Pike ..........c.cccccvveiiiiennnns +327
Little Tuscarora Creek .............. Confluence with Tuscarora Creek ..........cccoveevineenenennenne. +296 | Frederick County (Unincor-
porated Areas).
0.1 mile upstream of Yellow Springs Road ..........cccccenunee. +509
Monocacy River .........cccccoveenee. Confluence with Potomac RiVer ..........cccciiiiiiniinieciiene +210 | Frederick County (Unincor-
porated Areas).
0.6 mile upstream of Devilbliss Bridge Road .... +288
Park Branch (Tributary No. 8/ Confluence with Monocacy RiVer ..........cccccooevineeiiiennene. +267 | Frederick County (Unincor-
99). porated Areas).
Downstream side of East Street +286
Pike Branch (Tributary No. 117) | Confluence with Ballenger Creek +277 | Frederick County (Unincor-
porated Areas).
Just upstream of Ballenger Creek Road .........ccccceeveerncene +314
Rock Creek .....ccoevvevereeniinienne Confluence with Carroll Creek ........cccocevereenineencieeee +310 | Frederick County (Unincor-
porated Areas).
Just Downstream of Baltimore National Parkway (US 40) +432
Rocky Fountain Run ................. Confluence with Monocacy RiVer ........c.cccoevviiiniiniieiiee +243 | Frederick County (Unincor-
porated Areas).
0.2 mile downstream of New Design Road ... +310
Shookstown Creek (Tributary Confluence of Carroll Creek ........cococvreerineeiicneeeieeee +316 | Frederick County (Unincor-
No. 96). porated Areas).
Approximately 0.4 mile upstream of Oakmont Drive .......... +774
Silver Spring Branch (Tributary | Confluence with Carroll Creek ........ccccoviriiiieiniiinienienne +347 | Frederick County (Unincor-
No. 95). porated Areas).
Approximately 400 feet downstream of Edgewood Church +716
Road.
Tributary No. 122 to Horsehead | Confluence with Horsehead Run ..........ccccoviiiiiininnicennn. +265 | Frederick County (Unincor-
Run. porated Areas).
Approximately 1.1 miles upstream of confluence with +298
Horsehead Run.
Tributary No. 123 to Horsehead | Confluence with Horsehead Run ...........cccooviiiiiininnicenn. +265 | Frederick County (Unincor-
Run. porated Areas).
Approximately 1.0 mile upstream of confluence with +310
Horsehead Run.
Tributary No. 124 to Horsehead | Confluence with Horsehead Run ..........ccccoviviiiiniinicennn. +264 | Frederick County (Unincor-
Run. porated Areas).
Approximately 0.1 mile upstream of Manor Woods Road .. +284
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Tributary No. 125 to Horsehead | Confluence with Horsehead Run ..........ccccooiiiiiiinicnnne +2583 | Frederick County (Unincor-
Run. porated Areas).
Approximately 0.4 mile upstream of confluence with +274
Horsehead Run.
Tributary No. 126 to Tributary 0.4 mile upstream of outlet to Horsehead Run ................... +274 | Frederick County (Unincor-
No. 125 to Horsehead Run. porated Areas).
Just downstream of New Design Road ...........cccccoeveieene +287
Tributary No. 127 to Rocky Confluence with Rocky Fountain Run .........cccccooviniiiiens +246 | Frederick County (Unincor-
Fountain Run. porated Areas).
Approximately 1.1 miles upstream of confluence with +291
Rocky Fountain Run.
Tributary No. 128 to Rocky Confluence with Rocky Fountain Run .........cccccooviniiiiens +243 | Frederick County (Unincor-
Fountain Run. porated Areas).
Just downstream of Baltimore and Ohio Railroad .............. +279
Tributary No. 5 to Rock Creek Confluence with Rock Creek ........cccccerieiiniiiiiiiccieeee, +328 | Frederick County (Unincor-
porated Areas).
Approximately 0.1 mile upstream of West Patrick Street ... +395
Tributary No. 6 to Carroll Creek | Confluence with Carroll Creek ..........ccccovirveeniieenienniieeenn. +293 | Frederick County (Unincor-
porated Areas).
Just downstream of Butterfly Lane ...........ccccevviiieinnnnenne +410
Tributary No. 89 to Little Tusca- | Confluence with Little Tuscarora Creek ..........cccceevevernenen. +314 | Frederick County (Unincor-
rora Creek. porated Areas).
Just downstream of Springhill Drive ..........cccccocviiiiniencns +359
Tributary to Glade Creek .......... Confluence with Glade Creek ........ccccovieiniiiiiiniiiiieieee +292 | Frederick County (Unincor-
porated Areas).
Just downstream of Devilbliss Bridge Road ..........cc.ccc...... +334
Tributary to Tributary No. 89 to | Confluence with Tributary No. 89 to Little Tuscarora +355 | Frederick County (Unincor-
Little Tuscarora Creek. Creek. porated Areas).
Just upstream of Christophers Crossing ..........ccocevereeneenne +402
Tuscarora Creek ......cccceevueenneen. Confluence with Monocacy RiVer .........cccoveiiiiiiniinieciiene +274 | Frederick County (Unincor-
porated Areas).
Confluence of Clifford Branch ..........cccccooviviiiiciciceee. +367
Two Mile Run (Tributary No. Just downstream of Worman’s Mill Court .........c.ccccceveennene +269 | Frederick County (Unincor-
10/93). porated Areas).
Confluence with Monocacy RiVer ...........ccccooevineeiiiennene. +269
Worman’s Run (Tributary No. Confluence with Monocacy RiVer .........cccooveeiiiiniiiieeiiee +269 | Frederick County (Unincor-
11). porated Areas).
Just Upstream of North Market Street ........cccccoecvvveciinenns +269

*National Geodetic Vertical Datum.

# Depth in feet above ground.

+North American Vertical Datum.

ADDRESSES

Frederick County (Unincorporated Areas)

Maps are available for inspection at the Planning and Zoning Department, Winchester Hall, 12 East Church Street, Frederick, Maryland 21701.

City of Frederick

Maps are available for inspection at the Engineering Department, City Hall, 101 North Court Street, Frederick, Maryland 21701.

Town of Walkersville

Maps are available for inspection at the Town Hall, 21 West Frederick Street, Walkersville, Maryland 21793.

Blount County, Tennessee and Incorporated Areas

Docket No.: FEMA-B-7700

Brown Creek ......cccoceveevveeennennn.
Cross Creek ....cccceeecveeeecnveeennen.

Culton Creek .....ccoeeevveeevveeeennen.

Duncan Branch

Laurel Bank Branch

At confluence with Pistol Creek
At Grandview Dr ........cc.ccceeennenn
At confluence with Pistol Creek .
At Oxford Hills Dr
At confluence with Pistol Creek

At Middlesettlements Rd ...
At U.S. 129 bypass
At confluence with Brown Creek
At Middlesettlements Rd

At Big Springs Rd ..o

+880
+961
+956
+1002
+848

+858
+906
+929
+856

+871

City of Maryville.

City of Maryville.

City of Alcoa, Blount County
(Unincorporated Areas),
City of Maryville.

City of Maryville.

Blount County (Unincor-

porated Areas), City of
Maryville.
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Little River ... At Wildwood Bridge .......ccccoeiieeiiiieeiecee e +859 | Blount County (Unincor-
porated Areas), City of
Townsend.
At Webb ROAd .....cceiiiiiiiice e +1045
Pistol Creek .....cccceeveviiiieenenen. At Carpenter's Grade Rd ........ccoociiviiiienincene +957 | City of Alcoa.
At Campground Bridge/Davey Crockett Drive .................... +1112
Russell Branch ...........ccccccenee. At Confluence with Little River ... +826 | City of Rockford.
At Wright Rd ....oooeiiiiiiiee +911
Springfield Branch .................... At Eagleton Rd +846 | City of Maryville.
At Old KNoxXVille PIKE .....cceeiiriiiinieienece e +869
Unnamed Tributary to Brown At confluence with Brown Creek ..........ccccooviiiiiicncnnn. +919 | City of Maryville.
Creek.
At Amering Rd ..o +1002
Unnamed Tributary to Laurel At confluence with Laurel Bank Branch ..............ccccceeeee +871 | Blount County (Unincor-
Bank Branch. porated Areas), City of
Maryville.
At U.S. HWY 129 e +1008
Unnamed Tributary to Spring- At confluence with Springfield Branch ..........cccccccevvieenenne. +842 | City of Maryville.
field Branch.
At Harding St ....oooiieeecee e +859

*National Geodetic Vertical Datum.
#Depth in feet above ground.
+North American Vertical Datum.

ADDRESSES
Blount County (Unincorporated Areas)

Maps are available for inspection at: Blount County Zoning Department, 1006 East Lamar Alexander Parkway, Maryville, Tennessee 37804.

City of Alcoa

Maps are available for inspection at: City of Alcoa Planning And Codes Department, 223 Associate Blvd., Alcoa, Tennessee 37701.

City of Maryville

Maps are available for inspection at: City of Maryville Engineering Department, 416 West Broadway Avenue, Maryville, Tennessee 37801.

City of Rockford

Maps are available for inspection at: Rockford Town Hall, 3719 Little River Road, Rockford, Tennessee 37853.

City of Townsend

Maps are available for inspection at: Townsend City Hall, 133 Tiger Drive, Townsend, Tennessee 37882.

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance.”)

Dated: March 26, 2007.
David I. Maurstad,

Director, Mitigation Division, Federal
Emergency Management Agency, Department
of Homeland Security.

[FR Doc. E7-6556 Filed 4-6—07; 8:45 am]

BILLING CODE 9110-12-P

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration

49 CFR Part 211
[Docket No. FRA-2006—-24838]
RIN 2130-AB79

Establishment of Emergency Relief
Dockets and Procedures for Handling
Petitions for Emergency Waiver of
Safety Regulations

AGENCY: Federal Railroad
Administration (FRA), Department of
Transportation (DOT).

ACTION: Final rule.

and emergency waiver procedures is to
provide an expedited process for FRA to
address the needs of the public and the
railroad industry during emergency
situations or events.

DATES: This final rule is effective April
9, 2007; petitions for reconsideration
must be received on or before June 8,
2007. Petitions received after that date
will be considered to the extent possible
without incurring additional expense or
delay.

ADDRESSES: Petitions for
reconsideration: Any petitions for
reconsideration related to Docket No.
FRA—-2006-24838, may be submitted by
any of the following methods:

SUMMARY: FRA is issuing procedures
governing the creation of Emergency
Relief Dockets (ERD) as well as
procedures for obtaining waivers from a
safety rule, regulation, or standard
during an emergency situation or event.
FRA'’s purpose for establishing the ERD

e Web Site: http://dms.dot.gov.
Follow the instructions for submitting
comments on the DOT electronic docket
site.

e Fax:1-202-493-2251.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
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Room PL—401, Washington, DC 20590—
001.

e Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC between 9 a.m. and 5 p.m. Monday
through Friday, except Federal
Holidays.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

Instructions: All petitions for
reconsideration must include the agency
name and docket number or Regulatory
Identification Number (RIN) for this
rulemaking. Note that all comments
received will be posted without change
to http://dms.dot.gov including any
personal information. Please see the
General Information heading in the
“Supplementary Information” section of
this document for Privacy Act
information related to any submitted
petitions.

Docket: For access to the docket to
read background documents or
comments received, go to http://
dms.dot.gov at any time or to PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC between 9 a.m. and 5 p.m. Monday
through Friday, except Federal
Holidays.

FOR FURTHER INFORMATION CONTACT:
Grady C. Cothen, Jr., Deputy Associate
Administrator for Safety Standards and
Program Development, FRA, 1120
Vermont Avenue, NW., RRS-2, Mail
Stop 25, Washington, DC 20590
(Telephone 202—-493-6302), or Michael
Masci, Trial Attorney, Office of Chief
Counsel, FRA, 1120 Vermont Avenue,
NW., Mail Stop 10, Washington, DC
20590 (Telephone 202—-493-6037).

SUPPLEMENTARY INFORMATION:
Background

On August 30, 2006, FRA published
an interim final rule (IFR) establishing
emergency waiver procedures that
further the agency’s ability to quickly
address waiver requests in emergency
situations while providing an
opportunity for public input in the
process. See 71 FR 51517. Based on
comments received in response to the
IFR and lessons learned from Hurricane
Katrina, FRA is establishing procedures
that allow the agency to expeditiously
handle waiver requests that are directly
related to an emergency situation or
event. This will permit FRA to provide
railroads necessary operational relief in
a more timely manner during
emergencies while at the same time
maintaining public safety.

Due to the catastrophic and
devastating damage inflicted on the
southern portion of the United States in
the aftermath of Hurricane Katrina, FRA
published a notice in the Federal
Register establishing a temporary means
for handling petitions for waiver from
the Federal rail safety regulations that
were directly related to the effects of the
hurricane or were necessary to
effectively address the relief efforts
being undertaken in the area. See 70 FR
53413 (September 8, 2005). FRA
recognized that these types of petitions
had to be afforded special consideration
and had to be handled expeditiously in
order to ensure that the emergency
operational needs of the railroads were
addressed while at the same time
ensuring the safety of the public,
including railroad employees. Such
emergency waivers would help ensure
that routine safety regulations would
not stand in the way of railroad efforts
to cope with the emergency and to
provide timely relief and recovery
efforts. FRA’s procedures prior to the
August 30, 2006 IFR related to the
handling of petitions for waiver from
the Federal rail safety regulations
contained in 49 CFR part 211, did not
lend themselves to quick and immediate
decisions by the agency, nor were they
intended to. The previous procedures
contained in 49 CFR part 211,
established a process whereby FRA
publishes a notice of any petition for
waiver in the Federal Register. This
notice then allows interested parties a
period of time in which to comment on
any such petition, generally thirty (30)
days, and provides for a public hearing
should one be requested. This process
generally takes several months to
accomplish. Accordingly, FRA
instituted a temporary set of expedited
procedures for handling petitions for
waivers that were directly related to the
effects and aftermath of Hurricane
Katrina. The subsequent IFR was based
on those procedures.

To prepare for future emergencies,
FRA is issuing procedures for handling
petitions for waivers in emergency
situations. These procedures are based
on the temporary procedures that were
instituted in response to Hurricane
Katrina. FRA believes that the
emergency procedures contained in this
final rule provide the agency with the
ability to promptly and effectively
address waiver requests directly related
to an emergency while ensuring that the
public and all interested parties are
afforded proper notice of any such
request, and are provided a sufficient
opportunity to comment on any such
request.

When faced with a sudden emergency
event or situation the Administrator
may activate the emergency waiver
procedures contained in this final rule.
FRA will consider local, state and
federal declarations of emergency when
determining whether circumstances
qualify as an emergency event. To
declare that the emergency waiver
procedures are in effect, the
Administrator will issue a statement in
the Document Management System
(DMS) at http://dms.dot.gov. The DMS
will automatically notify parties that
have signed up for the Emergency
Waiver Listserv. (Instructions on how to
sign up for automatic notification of
additions to a docket are found at
http://dms.dot.gov.) In addition, FRA
will make every effort to post the
statement on its Web site
(http://www.fra.dot.gov/). FRA will also
publish a notice in the Federal Register
alerting interested parties that the
emergency waiver procedures will be
utilized. FRA anticipates that the
circumstances that constitute the
occurrence of, or imminent threat of an
emergency event will occur
infrequently.

The types of emergency events
intended to be covered by this final rule
could be local, regional, national or
international in scope and could
include natural and manmade disasters,
such as hurricanes, floods, earthquakes,
mudslides, forest fires, snowstorms,
terrorist acts, increased threat levels,
chemical or biological attacks,
pandemic outbreaks, releases of
dangerous radiological, chemical, or
biological material, or war-related
activities. Not only will our Nation’s
railroads be directly affected by many
emergency events, they will also play a
key role in the aftermath of those events,
by providing necessary supplies and by
moving displaced families and relief
personnel and supplies to and from an
affected areas. Although the type of
relief that might be granted under these
provisions would vary greatly based on
the type of emergency event involved, it
is expected that the relief would
generally involve such things as:
Temporary postponement of required
maintenance, repair, or inspection
related to railroad equipment, track, and
signals; temporary relief from certain
record keeping or reporting
requirements; or short-term relief from
various operational requirements. Relief
granted will not extend for more than
nine months. For matters that may
significantly impact the missions of the
Department of Homeland Security
(DHS), FRA will consult and coordinate
with DHS as soon as practicable.
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FRA will establish a new ERD each
calendar year. FRA will publish a notice
in the Federal Register identifying the
new docket number by January 31st of
each year. When the Administrator
determines the occurrence of, or
imminent threat of, an emergency event,
FRA will accept emergency waiver
petitions for review. If FRA determines
that a petition is directly related to an
emergency situation, the petition will be
placed in the ERD for that year. FRA
will receive comments on a petition for
72 hours from the close of business on
the day that the petition is posted on the
ERD. During that time, FRA will arrange
a telephone conference for any party
that requests a public hearing. If, after
the telephone conference, a public
hearing is still desired, then FRA will
arrange for such a hearing pursuant to
49 CFR part 211 as soon as practicable.
FRA may grant a petition for waiver
prior to conducting a public hearing if
such petition is in the public interest
and consistent with safety. These
procedures are intended to balance the
need for expedited waiver procedures
during an emergency event to ensure
public safety, and the need for adequate
time to allow full public participation.
The ERD and emergency waiver
procedures contained in this final rule
do not waive any regulatory
requirements. They only reduce the
length of the notice and comment
period to permit FRA to act on the
request as quickly as possible.

FRA solicited written comments from
the public based on the IFR in
accordance with the Administrative
Procedures Act (APA) 5 U.S.C. 553.
Consideration of public comment allows
FRA to access additional viewpoints
from interested parties and include
them when appropriate. By the close of
the comment period on October 30,
2006, one set of comments was received.
The comments were received on
September 6, 2006 from the
Brotherhood of Locomotive Engineers
and Trainmen (BLET). The comments
raise questions regarding two IFR
sections: 49 CFR 211.45(i) providing a
72-hour period from when the petition
is filed for interested parties to request
a hearing; and, 49 CFR 211.45(g)
describing the treatment of petitions for
emergency waiver that do not meet the
threshold requirements for
consideration under 49 CFR 211.45. The
BLET’s comments are addressed in the
relevant regulatory paragraphs of the
section-by-section analysis below.

Section-by-Section Analysis

Processing of Emergency Waivers
§211.45

Section 211.45(a). This paragraph
makes clear that the emergency waiver
procedures are intended to go into effect
when there is an occurrence of, or
imminent threat of, an emergency event
and public safety would benefit from
providing the railroad industry with
operational relief. The types of
emergency events intended to be
covered by this final rule could be local,
regional, national or international in
scope and could include natural and
manmade disasters, such as hurricanes,
floods, earthquakes, mudslides, forest
fires, snowstorms, terrorist acts,
increased threat levels, chemical or
biological attacks, pandemic releases of
dangerous radiological, chemical, or
biological material, or war-related
activities.

Section 211.45(b). This paragraph
contains information regarding FRA’s
creation of ERDs. Establishing a new
ERD each year allows FRA to receive
petitions for emergency waivers as soon
as the occurrence of, or imminent threat
of an emergency event is determined to
have occurred. A yearly ERD is also a
convenient way to organize the
emergency waiver petitions and related
documents. For reference purposes any
petition can be located by the year in
which the emergency event or situation
occurred. The docket system will also
provide notice to interested parties. The
DMS Internet site that is identified in
this final rule allows any interested
party to subscribe, without fee, to the
Emergency Waiver Listserv which will
automatically notify the party via e-mail
when documents are added to the
designated ERD. This paragraph also
makes clear that FRA will publish by
January 31st of each year, a Federal
Register notice identifying the ERD for
that year. This will inform interested
parties where to find petitions for
emergency waiver during an emergency
and will allow such parties to subscribe
to the DMS Emergency Waiver Listserv.
Publishing a notice in the previous
year’s ERD will allow the parties
interested in the prior year to
automatically receive the new docket
number.

Section 211.45(c). This paragraph
identifies the Administrator as the
individual responsible for determining
when the emergency waiver procedures
will be utilized. The Administrator is
the appropriate person to determine
whether a situation or set of
circumstances constitutes an emergency
for purposes of FRA’s use of the
emergency waiver procedures. The

Administrator has a unique familiarity
with the rail-industry through oversight
of the following: Managing
comprehensive safety programs and
regulatory initiatives; enforcement of
FRA safety regulations; development
and implementation of national freight
and passenger rail policy; and oversight
of diverse research and development
activities in support of improved
railroad safety. During significant
emergencies the Administrator has
extensive interaction with the DHS,
Director of National Intelligence, the
Federal Bureau of Investigation, the
Surface Transportation Board and other
Federal agencies responsible for
addressing public safety, health,
security and welfare. In addition, the
Administrator maintains
contemporaneous communication with
relevant rail transportation entities,
including passenger and freight
railroads. This experience and
interaction provides a basis from which
the Administrator can assess whether a
situation or set of circumstances rises to
the level of an emergency event that
would necessitate activation of the
emergency waiver procedures. FRA’s
statement declaring that emergency
procedures are in effect will be issued
in the appropriate ERD. The DMS
Internet site that is identified in the rule
text allows any subscribing interested
party to subscribe, without fee, to the
Emergency Waiver Listserv application
which automatically notifies the party
via e-mail when documents are added to
the appropriate ERD. The
Administrator’s determination that
emergency waiver procedures are in
effect, would be one of those documents
automatically transmitted to interested
parties via e-mail. In determining
whether an emergency exists the
Administrator may consider states of
emergency issued by a local, State, or
Federal official, and determinations by
the Federal government that a credible
threat of a terrorist attack exists. A
determination made by one of these
officials that a state of emergency exists,
indicates that special attention is
needed to address the situation, and
railroad operations may be implicated.
The Administrator will consider
whether such emergencies significantly
affect railroad operations, and whether
it would be beneficial to activate the
emergency waiver procedures.

Section 211.45(d). This paragraph
identifies other methods by which
interested parties may be notified of
FRA’s determination to utilize the
emergency waiver procedures. If
conditions permit, FRA will issue the
Administrator’s determination on FRA’s
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Web site to quickly notify the public.
FRA will also publish a notice in the
Federal Register as soon as possible
after the Administrator’s determination
to ensure full notification to all
interested parties.

Section 211.45(e). This paragraph
identifies the required content of a
petition for emergency waiver. To be
considered under the emergency waiver
procedures, FRA must first determine
that the petition is directly related to the
occurrence of, or imminent threat of an
emergency event. FRA will base its
determination on the information
provided in the petition. Thus, the
petition should contain information that
sufficiently demonstrates the
relationship between the emergency
event and the waiver relief being sought.

Section 211.45(f). This paragraph
instructs the public how to submit a
petition under the emergency waiver
procedures. FRA is permitting
submission by e-mail, fax, or mail.
Permitting a variety of methods for
submitting petitions for emergency
waiver is intended to enhance the
convenience and effectiveness of the
process during the occurrence of, or
imminent threat of an emergency event.

Section 211.45(g). This paragraph
contains information regarding FRA’s
handling of waiver petitions under the
emergency waiver procedures. After the
FRA declares that the emergency
procedures are in effect, it will accept
petitions for emergency waivers.
Petitions that are determined to be
directly related to an emergency will be
placed in the ERD for that year. The
DMS numbers each document that is
added to a docket. Thus, each petition
submitted to the ERD will have a unique
document number. For reference
purposes, this document number should
be identified on all communications
related to that particular waiver
petition.

One comment asserts that FRA’s
handling of petitions that do not qualify
for emergency procedures under this
paragraph will be different than the
current requirements for non-emergency
petitions under 49 CFR 211.9.
Specifically, the commenter is
concerned that 49 CFR 211.9(c) will not
apply to the these petitions, because
compliance with that provision is not
required as part of a petition for
emergency waiver under 49 CFR
211.45(e). FRA believes that the IFR rule
text explaining that non-emergency
petitions will be processed “under
normal waiver procedures of this
subpart” addresses the commenter’s
concern. The IFR did not intend to
change the content required for
petitions under 49 CFR 211.9. The

information requirements under 49 CFR
211.9(c) remain unchanged. The
requirements will apply equally to
petitions that are submitted initially
under 49 CFR 211.45, as it will for
petitions submitted directly under 49
CFR 211.9.

Section 211.45(h). This paragraph
explains the comment process. FRA
believes that 72 hours is a reasonable
length of time to consider comments in
an emergency situation. During
Hurricane Katrina, public safety was
well served by FRA’s expedited
emergency waiver procedures.
Similarly, during future emergency
situations the public interest will
require an expedited review process to
ensure public safety. FRA believes that
the emergency waiver procedures and
the need to quickly address these types
of waiver petitions fall within the good
cause exemption under section 553 of
the APA relating to providing prior
notice and comment. Nonetheless, FRA
is providing notice to interested parties
and is permitting a short comment
period prior to taking any agency action.
Moreover, FRA is providing an
opportunity for a public hearing as soon
as practicable after initial consideration
of an emergency waiver petition.

Section 211.45(i). FRA is clarifying
the calculation of the 72-hour period as
intended in this paragraph. A comment
to the IFR noted that it would be
difficult to ascertain the proper deadline
for comments, because the DMS Web
site indicates the date a filing is
published, and not the time.
Recognizing this limitation, FRA
intends to receive comments on a
petition for 72 hours from the close of
business (5 p.m. eastern time) on the
day that the petition is posted on the
ERD. Consequently, the comment period
will end at 5 p.m. on the third day of
the comment period. Weekends and
holidays will be included in the
calculation.

FRA continues to believe that a 72-
hour period is a sufficient amount of
time to allow for public comment on
petitions for emergency waiver.
Allowing additional time would
jeopardize the safety of the general
public affected by the emergency. Some
potential commenters may be unable to
comment because of exposure to the
emergency. FRA understands that this is
a concern, but anticipates that other
safeguards and options, as well as other
parties with similar interests would
likely be available during an emergency.
These various available resources would
be utilized to help determine
appropriate relief from Federal
regulations. The interim rule also
provided multiple methods for

submitting comments to accommodate
interested parties with limited
capability to comment.

This paragraph describes how FRA
will handle requests for hearing. FRA
believes that a telephone conference
will provide interested parties with an
opportunity to present evidence
regarding a particular petition to a
neutral decision maker. If a party
requests a public hearing after the
telephone conference, FRA will provide
one as soon as practicable. During an
emergency the public interest requires
that an expedited waiver process be
utilized.

Section 211.45(j). This paragraph
identifies the process by which FRA
will make decisions on emergency
waivers including: FRA’s consideration
of the petition; notification to the public
of FRA’s decision; and the limits of any
relief granted under the procedures. The
ability to grant or deny a petition
without delay is essential to ensuring
public safety during an emergency. The
opportunity to reconsider a petition
after the initial decision is made will
ensure a robust deliberation. Under
circumstances where reconsideration is
appropriate, FRA will utilize additional
time to consider the parties’ input.

FRA’s understanding of an emergency
may change as the emergency event
develops. Accordingly, the public will
benefit from FRA’s ability to reconsider
decisions, and make appropriate
adjustments based on further
information. This will also ensure that
FRA has the opportunity to address all
relevant arguments made by interested
parties anytime after its initial
consideration of a petition. During an
emergency it is a priority to address
petitions for emergency waiver and
make a decision without delay. Relevant
comments may be submitted after the
72-hour comment period, and the public
will benefit from ensuring that FRA has
the opportunity to address those
comments as soon as practicable.

Posting the decision letters in the
appropriate ERD will provide notice to
interested parties. The DMS Internet site
that is identified in the rule text allows
any interested party to subscribe,
without fee, to its list serve application
which will automatically notify the
party via e-mail when documents are
added, including the Administrator’s
determination that emergency waiver
procedures are in effect, to the
designated ERD.

This paragraph also makes clear that
any relief granted under these
procedures will be limited to no more
than 9 months. If relief is needed for a
period of time beyond 9 months, a
petition can be submitted through the
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traditional waiver process. Where issues
of safety and security overlap it may be
necessary for FRA to coordinate with
DHS.

General Information

This rule finalizes the interim rule
that expedited the already-existing
waiver process during an emergency
with one minor clarification to the rule
text in 49 CFR 211.45(i). Considering
that the ERD and procedures for
emergency waiver petitions were
procedural modifications that did not
change any regulatory requirements,
together with the need to issue the
procedural changes as soon as possible
since we had entered the official
hurricane season, FRA issued the IFR
with a request for comments on August
30, 2006. Congress authored a good
cause exemption to the informal
rulemaking procedures to address
emergencies (such as a response to a
natural disaster) that might arise
justifying issuance of a rule without
prior public participation. As hurricane
season began again, unfortunately,
another emergency event could have
occurred immediately. The public
benefits from having the emergency
waiver procedures in place before
another emergency exists. Delay in the
adoption of these procedures for
expediting waivers could have caused
serious harm to the public and the rail
industry. In contrast to the potential
harm that could be caused by delay, the
impact of the procedural modifications
on the public were minimal.
Consequently, pursuant to 5 U.S.C.
553(b)(3)(B), FRA asserted its belief that
good cause existed for finding that prior
public notice of this action is both
impracticable and unnecessary.
However, FRA did request written
comments on the content of the IFR and
addressed the comment in the section-
by-section portion of this document.

Privacy

All potential petitioners for
reconsideration should be aware that
anyone is able to search the electronic
form of all comments received into any
agency docket by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (Volume 65, Number 70; Pages
19477-78) or you may visit http://
dms.dot.gov.

Regulatory Impact

Executive Order 12866 and DOT
Regulatory Policies and Procedures

This final rule has been evaluated in
accordance with Executive Order 12866
and DOT policies and procedures. The
modifications contained in this final
rule are not considered significant
because they are intended to merely
institute an emergency relief docket,
and establish internal FRA procedures
for handling waivers directly related to
an emergency. This final rule will not
change any regulatory requirements.
The economic impact of the procedures
and establishment of the docket
contained in this final rule will not
affect the cost of compliance with the
existing regulations.

Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980
(5 U.S.C. 601 et seq.) requires a review
of rules to assess their impact on small
entities. FRA certifies that this final rule
does not have a significant impact on a
substantial number of small entities.
Because the procedures and the
establishment of an emergency docket
contained in this rule does not change
regulatory requirements, FRA has
concluded that there are no substantial
economic impacts on small units of
government, businesses, or other
organizations.

Paperwork Reduction Act

This final rule does not change any of
the information collection requirements.

Environmental Impact

FRA has evaluated this final rule in
accordance with its “Procedures for
Considering Environmental Impacts”
(FRA’s Procedures) (64 FR 28545, May
26, 1999) as required by the National
Environmental Policy Act (42 U.S.C.
4321 et seq.), other environmental
statutes, Executive Orders, and related
regulatory requirements. FRA has
determined that this document is not a
major FRA action (requiring the
preparation of an environmental impact
statement or environmental assessment)
because it is categorically excluded from
detailed environmental review pursuant
to section 4(c) of FRA’s Procedures.

Federalism Implications

FRA believes it is in compliance with
Executive Order 13132. Because the
emergency docket and procedures for
emergency waiver petitions will not
change any regulatory requirements,
this document will not have a
substantial effect on the States, on the
relationship between the national
government and the States, or on the

distribution of power and
responsibilities among the various
levels of government. This final rule
will not have federalism implications
that impose any direct compliance costs
on State and local governments.

Unfunded Mandates Reform Act of 1995

Pursuant to Section 201 of the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4, 2 U.S.C. 1531), each
federal agency “‘shall, unless otherwise
prohibited by law, assess the effects of
Federal regulatory actions on State,
local, and tribal governments, and the
private sector (other than to the extent
that such regulations incorporate
requirements specifically set forth in
law).” Section 202 of the Act (2 U.S.C.
1532) further requires that “before
promulgating any general notice of
proposed rulemaking that is likely to
result in the promulgation of any rule
that includes any Federal mandate that
may result in expenditure by State,
local, and tribal governments, in the
aggregate, or by the private sector, of
$128,100,000 or more in any 1 year, and
before promulgating any final rule for
which a general notice of proposed
rulemaking was published, the agency
shall prepare a written statement”
detailing the effect on State, local, and
tribal governments and the private
sector. Because the ERD and procedures
for emergency waiver petitions will not
change any regulatory requirements,
this document will not result in the
expenditure, in the aggregate, of
$128,100,000 or more in any one year,
and thus preparation of such a
statement is not required.

Energy Impact

Executive Order 13211 requires
Federal agencies to prepare a Statement
of Energy Effects for any “significant
energy action.” 66 FR 28355 ( May 22,
2001). Under the Executive Order, a
“significant energy action” is defined as
any action by an agency (normally
published in the Federal Register) that
promulgates or is expected to lead to the
promulgation of a final rule or
regulation, including notices of inquiry,
advance notices of proposed
rulemaking, and notices of proposed
rulemaking: (1)(i) That is a significant
regulatory action under Executive Order
12866 or any successor order, and (ii) is
likely to have a significant adverse effect
on the supply, distribution, or use of
energy; or (2) that is designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. FRA has
evaluated the final rule in accordance
with Executive Order 13211. Because
the emergency docket and procedures
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for emergency waiver petitions will not
change any regulatory requirements,
FRA has determined that this document
will not have a significant adverse effect
on the supply, distribution, or use of
energy. Consequently, FRA has
determined that this regulatory action is
not a “‘significant energy action” within
the meaning of Executive Order 13211.

List of Subjects in 49 CFR Part 211

Administrative practice and
procedure, Railroad safety.

Adoption of the Amendment

m In consideration of the foregoing, the
interim rule amending part 211 of
Chapter II of Title 49 of the Code of
Federal Regulations published at 71 FR
51521 on August 30, 2006 is adopted as
a final rule with the following change:

PART 211—RULES OF PRACTICE

m 1. The authority citation for part 211
continues to read as follows:

Authority: 49 U.S.C. 20103, 20107, 20114,
20306, 20502—20504, and 49 CFR 1.49.

m 2. Section 211.45 is revised to read as
follows:

§211.45 Petitions for emergency waiver of
safety rules.

(a) General. This section applies only
to petitions for waiver of a safety rule,
regulation, or standard that FRA
determines are directly related to the
occurrence of, or imminent threat of, an
emergency event. For purposes of this
section an emergency event could be
local, regional, or national in scope and
includes a natural or manmade disaster,
such as a hurricane, flood, earthquake,
mudslide, forest fire, significant
snowstorm, terrorist act, biological
outbreak, release of a dangerous
radiological, chemical, or biological
material, war-related activity, or other
similar event.

(b) Emergency Relief Docket. Each
calendar year FRA creates an Emergency
Relief Docket (ERD) in the publicly
accessible DOT Document Management
System (DMS). The DMS can be
accessed 24 hours a day, seven days a
week, via the Internet at the docket
facility’s Web site at http://dms.dot.gov.
All documents in the DMS are available
for inspection and copying on the Web
site or are available for examination at
the DOT Docket Management Facility,
Room PL—401 (Plaza Level), 400 7th
Street, SW., Washington, DC 20590
during regular business hours (9 a.m.—
5 p.m.). By January 31st of each year,
FRA publishes a notice in the Federal
Register identifying by docket number
the ERD for that year. A notice will also

be published in the previous year’s ERD
identifying the new docket number.

(c) Determining the existence of an
emergency event. If the Administrator
determines that an emergency event
identified in paragraph (a) of this
section has occurred, or that an
imminent threat of it occurring exists,
and determines that public safety or
recovery efforts require that the
provisions of this section be
implemented, the Administrator will
activate the Emergency Relief Docket
identified in paragraph (d) of this
section. In determining whether an
emergency exists, the Administrator
may consider declarations of emergency
made by local, State, or Federal officials,
and determinations by the Federal
government that a credible threat of a
terrorist attack exists.

(d) Additional notification. When
possible, FRA will post the FRA
Administrator’s determination
described in paragraph (b)(1) of this
section on its website at http://
www.fra.dot.gov. FRA will also publish
a notice in the Federal Register alerting
interested parties of the FRA
Administrator’s determination as soon
as practicable.

(e) Content of petitions for emergency
waivers. Petitions submitted to FRA
pursuant to this section should
specifically address how the petition is
related to the emergency, and to the
extent practicable, contain the
information required under § 211.9(a)
and (b). The petition should at a
minimum describe the following: how
the petitioner or public is affected by
the emergency (including the impact on
railroad operations); what FRA
regulations are implicated by the
emergency (e.g. movement of defective
equipment); how waiver of the
implicated regulations would benefit
petitioner during the emergency; and
how long the petitioner expects to be
affected by the emergency.

(f) Filing requirements. Petitions filed
under this section, shall be submitted
using any of the following methods:

(1) Direct e-mail to FRA at:
RRS.Correspondence@fra.dot.gov;

(2) Direct fax to FRA at: 202—493—
6309; or

(3) To FRA Docket Clerk, Office of
Chief Counsel, RCC-10, Mail Stop 10,
1120 Vermont Avenue, NW.,
Washington, DC 20590, fax no. (202)
493-6068.

(g) FRA Handling and Initial Review.
Upon receipt and initial review of a
petition for waiver, to verify that it
meets the criteria for use of these
emergency procedures, FRA will add
the petition to the ERD. The DMS
numbers each document that is added to

a docket. (For example, the first
document submitted to the docket in
2006 will be identified as FRA-2006—
XXX~-1.) Thus, each petition submitted
to the ERD will have a unique document
number which should be identified on
all communications related to petitions
contained in this docket. If FRA
determines that the petition does not
meet the criteria for use of these
emergency procedures, FRA will notify
the petitioner and will process the
petition under normal waiver
procedures of this subpart.

(h) Comments. Comments should be
submitted within 72 hours from the
close of business on the day that the
petition is entered into and available on
the DMS. Any comment received after
that period will be considered to the
extent practicable. All comments should
identify the appropriate ERD and should
identify the specific document number
of the petition designated by the DMS
in the ERD. Interested parties
commenting on a petition under this
section should also include in their
comments to the ERD telephone
numbers at which their representatives
may be reached. Interested parties may
submit their comments using any of the
following methods:

(1) Direct e-mail to FRA at:
RRS.Correspondence@fra.dot.gov.

(2) Direct fax to FRA at: 202—493—
6309.

(3) Submission of comments to the
Docket Clerk, DOT Docket Management
Facility, Room PL—401 (Plaza Level),
400 7th Street, SW., Washington, DC
20590 or electronically via the internet
at http://dms.dot.gov. Any comments or
information sent directly to FRA will be
immediately provided to the DOT DMS
for inclusion in the ERD.

(i) Request for hearing. Parties
desiring a public hearing on any
petition being processed under this
section must notify FRA through the
comment process identified in
paragraph (h) of this section within 72
hours from the close of business on the
day that the petition is entered into and
available on the DMS. In response to a
request for a public hearing, FRA will
arrange a telephone conference between
all interested parties to provide an
opportunity for oral comment. The
conference will be arranged as soon as
practicable. After such conference, if a
party stills desires a public hearing on
the petition, then a public hearing will
be arranged as soon as practicable
pursuant to the provisions contained in
49 CFR part 211.

(j) Decisions. FRA may grant a
petition for waiver prior to conducting
a public hearing if such action is in the
public interest and consistent with
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safety or in situations where a hearing
request is received subsequent to the 72-
hour comment period. In such an
instance, FRA will notify the party
requesting the public hearing of its
decision and will arrange to conduct
such hearing as soon as practicable.

(1) FRA reserves the right to reopen
any docket and reconsider any decision
made pursuant to these emergency
procedures based upon its own

initiative or based upon information or
comments received subsequent to the
72-hour comment period or at a later
scheduled public hearing.

(2) FRA decision letters, either
granting or denying a petition, will be
posted in the appropriate ERD and will
reference the document number of the
petition to which it relates.

(3) Relief granted shall not extend for
more than nine months.

(4) For matters that may significantly
impact the missions of the Department
of Homeland Security, FRA consults
with the Department of Homeland
Security as soon as practicable.

Joseph H. Boardman,

Federal Railroad Administrator.

[FR Doc. 07-1667 Filed 4—6-07; 8:45 am]
BILLING CODE 4910-06-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 73
[Docket No. PRM-73-13]

Union of Concerned Scientists;
Receipt of Petition for Rulemaking

AGENCY: U.S. Nuclear Regulatory
Commission.

ACTION: Petition for rulemaking; notice
of receipt.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is publishing for
public comment a notice of receipt of a
petition for rulemaking, dated February
21, 2007, which was filed with the
Commission by David Lochbaum,
Director, Nuclear Safety Project, on
behalf of the Union of Concerned
Scientists. The petition was docketed by
the NRC on February 23, 2007, and has
been assigned Docket No. PRM-73-13.
The petitioner requests that the NRC
amend its regulations to close a
loophole in current regulations that
would enable persons who do not meet
trustworthiness and reliability standards
for unescorted access to protected areas
of nuclear power plants the permission
to enter protected areas with an
unarmed escort. The petitioner believes
that current regulations create a security
vulnerability that could potentially
compromise public health and safety.

DATES: Submit comments by June 25,
2007. Comments received after this date
will be considered if it is practical to do
so, but the Commission is able to assure
consideration only for comments
received on or before this date.

ADDRESSES: You may submit comments
by any one of the following methods.
Please include PRM-73-13 in the
subject line of your comments.
Comments on petitions submitted in
writing or in electronic form will be
made available for public inspection.
Because your comments will not be
edited to remove any identifying or
contact information, the NRC cautions
you against including any information

in your submission that you do not want
to be publicly disclosed.

Mail comments to: Secretary, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555—0001, ATTN:
Rulemakings and Adjudications Staff.

E-mail comments to: SECY@nrc.gov. If
you do not receive a reply e-mail
confirming that we have received your
comments, contact us directly at (301)
415-1966. You may also submit
comments via the NRC’s rulemaking
Web site at http://ruleforum.lInl.gov.
Address questions about our rulemaking
Web site to Carol Gallagher (301) 415—
5905; e-mail cag@nrc.gov. Comments
can also be submitted via the Federal
eRulemaking Portal http://
www.regulations.gov.

Hand deliver comments to: 11555
Rockville Pike, Rockville, Maryland
20852, between 7:30 a.m. and 4:15 p.m.
Federal workdays. (Telephone (301)
415-1966).

Fax comments to: Secretary, U.S.
Nuclear Regulatory Commission at (301)
415-1101.

Publicly available documents related
to this petition may be viewed
electronically on the public computers
located at the NRC’s Public Document
Room (PDR), Room O1 F21, One White
Flint North, 11555 Rockville Pike,
Rockville, Maryland. The PDR
reproduction contractor will copy
documents for a fee. Selected
documents, including comments, may
be viewed and downloaded
electronically via the NRC rulemaking
Web site at http://ruleforum.llnl.gov.

Publicly available documents created
or received at the NRC after November
1, 1999, are available electronically at
the NRC’s Electronic Reading Room at
http://www.nrc.gov/reading-rm/
adams.html. From this site, the public
can gain entry into the NRC’s
Agencywide Document Access and
Management System (ADAMS), which
provides text and image files of NRC’s
public documents. If you do not have
access to ADAMS or if there are
problems in accessing the documents
located in ADAMS, contact the PDR
Reference staff at 1-800-397—4209, 301—
415-4737 or by e-mail to pdr@nrc.gov.
FOR FURTHER INFORMATION CONTACT:
Michael T. Lesar, Chief, Rulemaking,
Directives and Editing Branch, Division
of Administrative Services, Office of
Administration, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—

0001, Telephone: 301-415-7163 or Toll
Free: 800—-368-5642.

SUPPLEMENTARY INFORMATION:
The Petitioner

The petitioner is the Union of
Concerned Scientists. The petitioner
states that it is a nonprofit partnership
of scientists and citizens that combines
scientific analysis, policy development,
and citizen advocacy to achieve
practical environmental solutions. In
2002, the Union of Concerned Scientists
had 61,300 members.

The petitioner states that the Union of
Concerned Scientists has been an active
participant in the past in public
meetings conducted by NRC regarding
security regulations, and that the
petitioner continues to articulate
potential problems and recommended
solutions in various public arenas.

Background

Current regulations at 10 CFR part 73
contain requirements for the physical
protection of nuclear power plants and
materials. Specifically, §§ 73.55(d),
73.56(b), and 73.57(b) outline
procedures for granting access to
protected areas of nuclear power plants.
Section 73.55 (d)(6) states that a person
who has not been granted unescorted
access to protected areas may be granted
access with an escort. Section 73.56(b)
requires that licensees establish and
maintain an access authorization
program granting individuals
unescorted access to protected and vital
areas with the objective of providing
high assurance that individuals granted
unescorted access are trustworthy and
reliable. Section 73.57 requires the
fingerprinting of persons who have been
granted unescorted access.

The petitioner states that while
current regulations require access
control to protected areas, including
fingerprinting and background
clearances, § 73.55(d)(6) would allow
access to protected areas by persons
who do not meet trustworthiness and
reliability standards for unescorted
access to the protected area. The
petitioner further states that current
regulations enable persons who do not
meet trustworthiness and reliability
standards for unescorted access to the
protected area to be escorted through
protected areas by unarmed persons that
may not be members of the security
force. The petitioner believes that this is
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a loophole that creates a security
vulnerability that could potentially
compromise public health and safety.

The Proposed Amendments

The petitioner requests that 10 CFR
part 73 be amended to require that
licensees implement procedures to
ensure that: (1) When information
becomes known to a licensee about an
individual that would prevent that
individual from gaining unescorted
access to the protected area of a nuclear
power plant, the licensee will
implement measures to ensure the
individual does not enter the protected
area, whether escorted or not; and (2)
when sufficient information is not
available to a licensee about an
individual to determine whether the
criteria for unescorted access are
satisfied, the licensee will implement
measures to allow that individual to
enter the protected area only when
escorted at all times by an armed
member of the security force who
remains in periodic communication
with security supervision. In the case of
the first proposal, the petitioner believes
that when it is known that a person’s
trustworthiness and reliability do not
meet the prescribed standards identified
in § 73.56(b), access to protected areas,
either escorted or unescorted, should be
denied. In the case of the second
proposal, the petitioner recognizes that
it is impractical and burdensome to
conduct background investigations of
every person requiring access to a
protected area, noting persons may need
one-time access. With that in mind, the
petitioner proposes granting these
persons access to protected areas, but
only when escorted by an armed
member of the security force and only
when this armed member is in periodic
communication with security
supervision.

Conclusion

The petitioner believes that current
regulations create a security
vulnerability that could potentially
compromise public health and safety.
The petitioner believes that its proposed
amendments to 10 CFR part 73 will
address this vulnerability in current
regulations that enables persons who do
not meet trustworthiness and reliability
standards for unescorted access to
protected areas of nuclear power plants
permission to enter protected areas with
an unarmed escort. Accordingly, the
petitioner requests that the NRC amend
its regulations related to the physical
protection of nuclear power plants and
materials as described previously in the
section titled, “The Proposed
Amendments.”

Dated at Rockville, Maryland, this 3rd day
of April 2007.

Kenneth R. Hart,

Acting Secretary of the Commission.

[FR Doc. E7-6644 Filed 4-6—-07; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM366 Special Conditions No.
25-07-03-SC]

Special Conditions: Boeing Model 787—
8 Airplane; Composite Wing and Fuel
Tank Structure—Fire Protection
Requirements

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed special
conditions.

SUMMARY: This notice proposes special
conditions for the Boeing Model 7878
airplane. This airplane will have novel
or unusual design features when
compared to the state of technology
envisioned in the airworthiness
standards for transport category
airplanes. These novel or unusual
design features are associated with
composite materials chosen for the
construction of the fuel tank skin and
structure. For these design features, the
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for wing and fuel tank
structure with respect to post-crash fire
safety. These proposed special
conditions contain the additional safety
standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the existing airworthiness standards.
Additional special conditions will be
issued for other novel or unusual design
features of the Boeing Model 787-8
airplanes.

DATES: Comments must be received on
or before May 24, 2007.

ADDRESSES: Comments on this proposal
may be mailed in duplicate to: Federal
Aviation Administration, Transport
Airplane Directorate, Attention: Rules
Docket (ANM-113), Docket No. NM366,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; or delivered in
duplicate to the Transport Airplane
Directorate at the above address. All
comments must be marked Docket No.
NM366. Comments may be inspected in
the Rules Docket weekdays, except
Federal holidays, between 7:30 a.m. and
4 p.m.

FOR FURTHER INFORMATION CONTACT:
Mike Dostert, FAA, Propulsion/
Mechanical Systems, ANM-112,
Transport Airplane Directorate, Aircraft
Certification Service, 1601 Lind
Avenue, SW., Renton, Washington
98057—-3356; telephone (425) 227-2132;
facsimile (425) 227-1320.
SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites interested persons to
participate in this rulemaking by
submitting written comments, data, or
views. The most helpful comments
reference a specific portion of the
special conditions, explain the reason
for any recommended change, and
include supporting data. We ask that
you send us two copies of written
comments.

We will file in the docket all
comments we receive as well as a report
summarizing each substantive public
contact with FAA personnel concerning
these proposed special conditions. The
docket is available for public inspection
before and after the comment closing
date. If you wish to review the docket
in person, go to the address in the
ADDRESSES section of this notice
between 7:30 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.

We will consider all comments we
receive on or before the closing date for
comments. We will consider comments
filed late if it is possible to do so
without incurring expense or delay. We
may change the proposed special
conditions based on comments we
receive.

If you want the FAA to acknowledge
receipt of your comments on this
proposal, include with your comments
a pre-addressed, stamped postcard on
which the docket number appears. We
will stamp the date on the postcard and
mail it back to you.

Background

On March 28, 2003, Boeing applied
for an FAA type certificate for its new
Boeing Model 787-8 passenger airplane.
The Boeing Model 787-8 airplane will
be an all-new, two-engine jet transport
airplane with a two-aisle cabin. The
maximum takeoff weight will be
476,000 pounds, with a maximum
passenger count of 381 passengers.

Type Certification Basis

Under provisions of 14 CFR 21.17,
Boeing must show that Boeing Model
787-8 airplanes (hereafter referred to as
“the 787”’) meet the applicable
provisions of 14 CFR part 25, as
amended by Amendments 25—1 through
25-117, except §§ 25.809(a) and 25.812,
which will remain at Amendment 25—
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115. If the Administrator finds that the
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for the 787 because of
a novel or unusual design feature,
special conditions are prescribed under
provisions of 14 CFR 21.16.

In addition to the applicable
airworthiness regulations and special
conditions, the 787 must comply with
the fuel vent and exhaust emission
requirements of 14 CFR part 34 and the
noise certification requirements of part
36. In addition, the FAA must issue a
finding of regulatory adequacy pursuant
to section 611 of Pub. L. 92-574, the
“Noise Control Act of 1972.”

Special conditions, as defined in
§11.19, are issued in accordance with
§11.38 and become part of the type
certification basis in accordance with
§21.17(a)(2).

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same or similar novel
or unusual design feature, the special
conditions would also apply to the other
model under the provisions of § 21.101.

Novel or Unusual Design Features

The 787 will incorporate a number of
novel or unusual design features.
Because of rapid improvements in
airplane technology, the applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for these design features. These
proposed special conditions for the 787
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to that established by the
existing airworthiness standards.

The 787 will be the first large
transport category airplane that will not
be fabricated primarily with aluminum
materials for the fuel tank structure.
Instead it will use predominantly
composite materials for the structural
elements and skin of the wings and fuel
tanks. Conventional airplanes with
aluminum skin and structure provide a
well understood level of safety during
post-crash fire scenarios with respect to
fuel tanks. This is based on service
history and extensive full-scale fire
testing. Composites may or may not
have capabilities equivalent to
aluminum, and current regulations do
not provide objective performance
requirements for wing and fuel tank
structure with respect to post-crash fire
safety. Because the use of composite
structure is new and novel compared to
the designs envisioned when the
applicable regulations were written,

additional substantiation by test and
analysis will be required to show that
the 787 provides an acceptable level of
safety with respect to the performance
of the wings and fuel tanks during an
external fuel-fed fire.

Although the FAA has previously
approved fuel tanks made of composite
materials that are located in the
horizontal stabilizer of some airplanes,
the composite wing structure of the 787
will introduce a new fuel tank
construction into service. Advisory
Circular (AC) 20-107A, Composite
Aircraft Structure, under the topic of
flammability, states: “The existing
requirements for flammability and fire
protection of aircraft structure attempt
to minimize the hazard to the occupants
in the event ignition of flammable fluids
or vapors occurs. The use of composite
structure should not decrease this
existing level of safety.” The relevance
to the wing structure is that post-crash
fire passenger survivability is dependent
on the time available for passenger
evacuation prior to fuel tank breach or
structural failure. Structural failure can
be a result of degradation in load-
carrying capability in the upper or lower
wing surface caused by a fuel-fed
ground fire. Structural failure can also
be a result of over-pressurization caused
by ignition of fuel vapors in the fuel
tank.

The FAA has historically developed
rules with the assumption that the
material of construction for wing and
fuselage would be aluminum. As a
representative case, § 25.963 was
developed as a result of a large fuel-fed
fire following the failures of fuel tank
access doors caused by uncontained
engine failures. During the subsequent
Aviation Rulemaking Advisory
Committee (ARAC) harmonization
process with the JAA,! the structures
group attempted to harmonize the
requirements of § 25.963 regarding the
impact and fire resistance of fuel tank
access panels. Both authorities
recognized that existing aluminum wing
structure provided an acceptable level
of safety. Further rulemaking has not yet
been pursued.

As with previous Boeing airplane
designs with under-wing mounted
engines, the wing tanks and center tanks

1The JAA is the Joint Aviation Authority of
Europe and the JAR is its Joint Aviation
Requirements, the equivalent of our Federal
Aviation Regulations. In 2003, the European
Aviation Safety Agency (EASA) was formed, and
EASA is now the principal aviation regulatory
agency in Europe. We intend to work with EASA
to ensure that our rules are also harmonized with
its Certification Specifications (CS). But since these
efforts in developing harmonization of § 25.963
occurred before EASA was formed, it was the JAA
that was involved with them.

are located in proximity to the
passengers and near the engines. Past
experience indicates post crash
survivability is greatly influenced by the
size and intensity of any fire that occurs.
The ability of aluminum wing surfaces
wetted by fuel on their interior surface
to withstand post-crash fire conditions
has been demonstrated by tests
conducted at the FAA Technical Center.
These tests have verified adequate
dissipation of heat across wetted
aluminum fuel tank surfaces so that
localized hot spots do not occur, thus
minimizing the threat of explosion. This
inherent capability of aluminum to
dissipate heat also allows the wing
lower surface to retain its load carrying
characteristics during a fuel-fed ground
fire. It significantly delays wing collapse
or burn-through for a time interval that
usually exceeds evacuation times. In
addition, as an aluminum fuel tank is
heated with significant quantities of fuel
inside, fuel vapor accumulates in the
ullage space, exceeding the upper
flammability limit relatively quickly
and thus reducing the threat of a fuel
tank explosion prior to fuel tank burn-
through. Service history of conventional
aluminum airplanes has shown that fuel
tank explosions caused by ground fires
have been rare on airplanes configured
with flame arrestors in the fuel tank
vent lines. Fuel tanks constructed with
composite materials may or may not
have equivalent capability.

Current regulations were developed
and have evolved under the assumption
that wing construction would be of
aluminum materials, which provide
inherent properties. Current regulations
may not be adequate when applied to
airplanes constructed of different
materials. Aluminum has the following
properties with respect to fuel tanks and
fuel-fed external fires.

e Aluminum is highly thermally
conductive. It readily transmits the heat
of a fuel-fed external fire to fuel in the
tank. This has the benefit of rapidly
driving the fuel tank ullage to exceed
the upper flammability limit prior to
burn-through of the fuel tank skin or
heating of the wing upper surface above
the auto-ignition temperature. This
greatly reduces the threat of fuel tank
explosion.

e Aluminum panels at thicknesses
previously used in wing lower surfaces
of large transport category airplanes
have been fire resistant as defined in
CFR 14 part 1 and AC 20-135.

e The heat capacity of aluminum and
fuel will prevent burn-through or wing
collapse for a time interval that will
generally exceed the passenger
evacuation time.
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The extensive use of composite
materials in the design of the 787 wing
and fuel tank structure is considered a
major change from conventional and
traditional methods of construction.
This will be the first large transport
category airplane to be certificated with
this level of composite material for these
purposes. The applicable airworthiness
regulations do not contain specific
standards for post-crash fire safety
performance of wing and fuel tank skin
or structure.

Discussion of Proposed Special
Conditions

In order to provide the same level of
safety as exists with conventional
airplane construction, Boeing must
demonstrate that the 787 has sufficient
post-crash survivability, in the event
that the wings are exposed to a large
fuel-fed fire, to enable occupants to
safely evacuate. Factors in fuel tank
survivability are the structural integrity
of the wing and tank, flammability of
the tank, burnthrough resistance of the
wing skin, and the presence of auto-
ignition threats during exposure to a
fire. The FAA assessed post crash
survival time during the adoption of
amendment 25-111 for fuselage
burnthrough protection. Studies
conducted by and on behalf of the FAA
indicated that, following a survivable
accident, prevention of fuselage burn-
through for approximately 5 minutes
can significantly enhance survivability.
( See report numbers DOT/FAA/AR-99/
57 and DOT/FAA/AR-02/49.) Beyond
five minutes, there is little benefit, due
to the effects of the fuel fire itself. That
assessment was carried out based on
accidents involving airplanes with
conventional fuel tanks, and
considering the ability of ground
personnel to rescue occupants. In
addition, AC20-135 indicates that,
when aluminum is used for fuel tanks,
the tank should withstand the effects of
fire for 5 minutes without failure.
Therefore, to be consistent with existing
capability and related requirements, the
787 fuel tanks must be capable of
resisting a post crash fire for at least 5
minutes. In demonstrating compliance,
Boeing must address a range of fuel
loads from minimum to maximum, as
well as any other critical fuel load.

Applicability

As discussed above, these proposed
special conditions are applicable to the
787. Should Boeing apply at a later date
for a change to the type certificate to
include another model incorporating the
same novel or unusual design features,
these proposed special conditions

would apply to that model as well
under the provisions of § 21.101.

Conclusion

This action affects only certain novel
or unusual design features of the 787. It
is not a rule of general applicability, and
it affects only the applicant that applied
to the FAA for approval of these features
on the airplane.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
Special Conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704,

The Proposed Special Conditions

Accordingly, the Administrator of the
Federal Aviation Administration (FAA)
proposes the following special
conditions as part of the type
certification basis for the Boeing Model
787-8 airplane.

In addition to complying with part 25
regulations governing the fire-safety
performance of the fuel tanks, wings, and
nacelle, the Boeing Model 787-8 must
demonstrate acceptable post-crash
survivability in the event the wings are
exposed to a large fuel-fed ground fire.
Boeing must demonstrate that the wing and
fuel tank design can endure an external fuel-
fed pool fire for at least 5 minutes. This shall
be demonstrated for minimum fuel loads (not
less than reserve fuel levels) and maximum
fuel loads (maximum range fuel quantities),
and other identified critical fuel loads.
Considerations shall include fuel tank
flammability, burn-through resistance, wing
structural strength retention properties, and
auto-ignition threats during a ground fire
event for the required time duration.

Issued in Renton, Washington, on March
30, 2007.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E7-6542 Filed 4-6—-07; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39

[Docket No. FAA—-2007-27806; Directorate
Identifier 2006-NM-287-AD]

RIN 2120-AA64

Airworthiness Directives; Dassault
Model Mystere-Falcon 50 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above. This proposed
AD results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

* * * discovery of interferences between
the power wire supplying the galley’s coffee-
maker and the surrounding structure. These
interferences might, by chafing and
degrading the wire insulation, generate short
circuits between the wire and the aircraft
ground through the composite cabinet
structure, without activation of the Circuit
Breaker (C/B). Several hot spots may then be
created and generate a large amount of thick
smokes just behind the cockpit.

The proposed AD would require
actions that are intended to address the
unsafe condition described in the MCAL
DATES: We must receive comments on
this proposed AD by May 9, 2007.
ADDRESSES: You may send comments by
any of the following methods:

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Fax: (202) 493-2251.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC 20590—
0001.

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DG, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov; or in
person at the Docket Management
Facility between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
proposed AD, the regulatory evaluation,
any comments received, and other
information. The street address for the
Docket Office (telephone (800) 647—
5227) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
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98057-3356; telephone (425) 227-1137;
fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Streamlined Issuance of AD

The FAA is implementing a new
process for streamlining the issuance of
ADs related to MCAL This streamlined
process will allow us to adopt MCAI
safety requirements in a more efficient
manner and will reduce safety risks to
the public. This process continues to
follow all FAA AD issuance processes to
meet legal, economic, Administrative
Procedure Act, and Federal Register
requirements. We also continue to meet
our technical decision-making
responsibilities to identify and correct
unsafe conditions on U.S.-certificated
products.

This proposed AD references the
MCALI and related service information
that we considered in forming the
engineering basis to correct the unsafe
condition. The proposed AD contains
text copied from the MCAI and for this
reason might not follow our plain
language principles.

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include ‘“Docket No.
FAA-2007-27806; Directorate Identifier
2006-NM-287—AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Emergency Airworthiness Directive
2006-0329-E, dated October 25, 2006
(referred to after this as ‘“the MCAI”), to
correct an unsafe condition for the
specified products. The MCALI states:

This Airworthiness Directive (AD) is
issued following discovery of interferences
between the power wire supplying the
galley’s coffee-maker and the surrounding
structure. These interferences might, by
chafing and degrading the wire insulation,
generate short circuits between the wire and

the aircraft ground through the composite
cabinet structure, without activation of the
Circuit Breaker (C/B). Several hot spots may
then be created and generate a large amount
of thick smokes just behind the cockpit.
This AD aims to prevent this kind of
incident, mandating a wire inspection [for
damaged wire sleeves], a check for a proper
clearance and if necessary a wire re-routing.

The MCAI also requires disabling the
galley’s coffee-maker, and, in addition
to wire re-routing, any required
corrective actions. (Corrective actions
include replacing worn or defective
wire sleeves and shortening wires.) You
may obtain further information by
examining the MCAI in the AD docket.

Relevant Service Information

Dassault has issued Service Bulletins
F50-471 and F50-456, both dated
October 25, 2006. The actions described
in this service information are intended
to correct the unsafe condition
identified in the MCAI.

FAA'’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a NOTE within the
proposed AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 44 products of U.S. registry.
We also estimate that it would take
about 46 work-hours per product to
comply with the basic requirements of

this proposed AD. The average labor
rate is $80 per work-hour. Based on
these figures, we estimate the cost of the
proposed AD on U.S. operators to be
$161,920, or $3,680 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ‘“‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:



Federal Register/Vol. 72, No. 67/Monday, April 9, 2007 /Proposed Rules

17445

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

Dassault Aviation: Docket No. FAA-2007—
27806; Directorate Identifier 2006—NM—
287—-AD.

Comments Due Date

(a) We must receive comments by May 9,
2007.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Dassault Model
Mystere-Falcon 50 airplanes; certificated in
any category; with serial number 275 through
293 and 295 through 303 and 305 through
330 inclusive, with the exception of airplanes
which have already embodied the Dassault
Service Bulletin F50—-456.

Subject

(d) Electrical Power; Equipment/
Furnishings.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

This Airworthiness Directive (AD) is
issued following discovery of interferences
between the power wire supplying the
galley’s coffee-maker and the surrounding
structure. These interferences might, by
chafing and degrading the wire insulation,
generate short circuits between the wire and
the aircraft ground through the composite
cabinet structure, without activation of the
Circuit Breaker (C/B). Several hot spots may
then be created and generate a large amount
of thick smoke just behind the cockpit.

This AD aims to prevent this kind of
incident, mandating a wire inspection [for
damaged wire sleeves], a check for a proper
clearance and if necessary a wire re-routing.

The MCAI also requires disabling the galley’s
coffee-maker, and, in addition to wire re-
routing, any required corrective actions.
(Corrective actions include replacing worn or
defective wire sleeves and shortening wires.)

Actions and Compliance

(f) Unless already done, do the following
actions.

(1) Within 50 flight hours or 1 month after
the effective date of this AD, whichever
occurs first, disable the galley’s coffee-maker
by pulling and locking out the circuit breaker
710HG, as instructed in Dassault Service
Bulletin F50-471, dated October 25, 2006.

(2) Within 1,530 flight hours or 24 months
after the effective date of this AD, whichever
occurs first, inspect for damaged wire
sleeves, check their proper clearance, and if
a discrepancy is found, prior to next flight,
proceed to all applicable corrective actions as
indicated in the Accomplishment

Instructions of Dassault Service Bulletin
F50-456, dated October 25, 2006. Doing the
actions specified in this paragraph terminates
the requirements of paragraph (f)(1) of this
AD, and after the actions have been done, the
circuit breaker collar required by paragraph
(f)(1) of this AD may be removed.

FAA AD Differences

Note: This AD differs from the MCAI and/
or service information as follows: The MCAI
does not indicate that doing the actions
specified in Dassault Service Bulletin F50-
456, dated October 25, 2006, terminates the
requirement to disable the coffee-maker. This
AD indicates that doing the actions specified
in Dassault Service Bulletin F50-456,
terminates the requirements to disable the
coffee-maker, and after the actions have been
done, the circuit breaker collar may be
removed.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOGs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Tom Rodriguez,
Aerospace Engineer, 1601 Lind Avenue, SW.,
Renton, Washington 98057-3356, telephone
(425) 227-1137; fax (425) 227-1149. Before
using any AMOC approved in accordance
with § 39.19 on any airplane to which the
AMOC applies, notify the appropriate
principal inspector in the FAA Flight
Standards Certificate Holding District Office.

(2) Airworthy Product: For any
requirement in this AD to obtain corrective
actions from a manufacturer or other source,
use these actions if they are FAA-approved.
Corrective actions are considered FAA-
approved if they are approved by the State
of Design Authority (or their delegated
agent). You are required to assure the product
is airworthy before it is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI European Aviation
Safety Agency Emergency Airworthiness
Directive 2006—0329-E, dated October 25,
2006; Dassault Service Bulletin F50-471,
dated October 25, 2006; and Dassault Service
Bulletin F50-456, dated October 25, 2006; for
related information.

Issued in Renton, Washington, on March
30, 2007.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E7—6590 Filed 4—6—07; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2007-27439; Airspace
Docket No. 07-AAL-04]

Proposed Revision of Class E
Airspace; Red Dog, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This action proposes to revise
Class E airspace at Red Dog, AK. A
review of controlled airspace for two
new Area Navigation (RNAV) Required
Navigation Performance (RNP) Special
Instrument Approach Procedures
(SIAPs) and an RNAV RNP Special
Departure Procedure (DP), after a recent
action (06—AAL—40) revealed that a
small area of controlled airspace is
required for the Red Dog Airport.
Adoption of this proposal would result
in revision of existing Class E airspace
upward from 1,200 feet (ft.) above the
surface at Red Dog Airport, AK.

DATES: Comments must be received on
or before May 24, 2007.

ADDRESSES: Send comments on the
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2007-27439/
Airspace Docket No. 07-AAL-04, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
Nassif Building at the above address.
An informal docket may also be
examined during normal business hours
at the office of the Manager, Safety,
Alaska Flight Service Operations,
Federal Aviation Administration, 222
West 7th Avenue, Box 14, Anchorage,
AK 99513-7587.
FOR FURTHER INFORMATION CONTACT: Gary
Rolf, Federal Aviation Administration,
222 West 7th Avenue, Box 14,
Anchorage, AK 99513-7587; telephone
number (907) 271-5898; fax: (907) 271—
2850; e-mail: gary.ctr.rolf@faa.gov.
Internet address: http://
www.alaska.faa.gov/at.

SUPPLEMENTARY INFORMATION:
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Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: ‘“‘Comments to
Docket No. FAA-2007-27439/Airspace
Docket No. 07-AAL—-04.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this notice may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of Notice of Proposed
Rulemakings (NPRMs)

An electronic copy of this document
may be downloaded through the
Internet at http://dms.dot.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s web
page at http://www.faa.gov or the
Superintendent of Documents’ Web

page at http://www.access.gpo.gov/nara.

Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation
Administration, Office of Air Traffic
Airspace Management, ATA—400, 800
Independence Avenue, SW.,
Washington, DC 20591 or by calling
(202) 267—-8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRMs should contact the FAA’s Office
of Rulemaking, (202) 267-9677, to
request a copy of Advisory Circular No.
11-2A, Notice of Proposed Rulemaking

Distribution System, which describes
the application procedure.

The Proposal

The FAA is considering an
amendment to the Code of Federal
Regulations (14 CFR Part 71), which
would revise the Class E airspace at Red
Dog Airport, AK. The intended effect of
this proposal is to revise Class E
airspace upward from 1,200 ft. above
the surface to contain Instrument Flight
Rules (IFR) operations at Red Dog
Airport, AK.

A recent controlled airspace review
revealed an additional small area of
controlled airspace is necessary for two
new Special RNAV RNP instrument
approaches and one Special RNAV RNP
departure procedure for the Red Dog
Airport. The discovery was made too
late to correct the recent rulemaking
action associated with Red Dog Airport
(06—AAL—40). The new approaches are
(1) the Area Navigation (RNAV)
Required Navigation Performance (RNP)
Runway (RWY) 05 and (2) the RNAV
RNP RWY 20. The departure procedure
is the IHOPO ONE RNAV RNP
Departure. Class E controlled airspace
extending upward from 1,200 ft. above
the surface within the Red Dog Airport
area would be revised by this action.
The proposed airspace is sufficient in
size to contain aircraft executing the
Special SIAPs at the Red Dog Airport.
The current rulemaking action slated for
charting (06—AAL—40) will still take
place on May 10, 2007.

The area would be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
The Class E airspace areas designated as
700/1200 foot transition areas are
published in paragraph 6005 in FAA
Order 7400.9P, Airspace Designations
and Reporting Points, dated September
1, 2006, and effective September 15,
2006, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designations listed in this
document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) Is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will

only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle 1, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart 1, Section
40103, Sovereignty and use of airspace.
Under that section, the FAA is charged
with prescribing regulations to ensure
the safe and efficient use of the
navigable airspace. This regulation is
within the scope of that authority
because it proposes to create Class E
airspace sufficient in size to contain
aircraft executing instrument
procedures at the Red Dog Airport and
represents the FAA’s continuing effort
to safely and efficiently use the
navigable airspace.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71— DESIGNATION OF CLASS
A, CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9P, Airspace
Designations and Reporting Points,
dated September 1, 2006, and effective
September 15, 2006, is to be amended
as follows:

* * * * *
Paragraph 6005 Class E airspace extending
upward from 700 feet or more above the

surface of the earth.
* * * * *

AAL AK E5 Red Dog, AK [Revised]

Red Dog Airport, AK



Federal Register/Vol. 72, No. 67/Monday, April 9, 2007 /Proposed Rules

17447

(Lat. 68°01’53” N., long. 162°54’11” W.)
Noatak NDB/DME, AK

(Lat. 67°34'19” N., long. 162°58'26” W.)
Selawik VOR/DME, AK

(Lat. 66°36’00” N., long. 159°59°30” W.)

That airspace extending upward from 700
feet above the surface within a 6.3-mile
radius of the Red Dog Airport, AK; and that
airspace extending upward from 1,200 ft.
above the surface within a 14-mile radius of
the Red Dog Airport, AK, and within 5 miles
either side of a line from the Selawik VOR/
DME, AK, to lat. 67°38’06” N., long.
162°21’42” W., to lat. 67°54’30” N., long.
163°00°00” W., and within 5 miles either side
of a line from the Noatak NDB/DME, AK, to
lat. 67°50°20” N, long. 163°19°16” W., and
within 8 miles either side of the 219° bearing
of the Red Dog NDB, AK, extending from the
14-mile radius from the Red Dog NDB, AK,
to 30 miles southwest of the Red Dog Airport,
AK.

* * * * *

Issued in Anchorage, AK, on March 30,
2007.

Michael A. Tarr,

Acting Manager, Alaska Flight Services
Information Area Group.

[FR Doc. E7-6539 Filed 4-6-07; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Highway Administration

23 CFR Part 637

[FHWA Docket No. FHWA-2006-26501]
RIN 2125-AF21

Crash Test Laboratory Requirements

for FHWA Roadside Safety Hardware
Acceptance

AGENCY: Federal Highway
Administration (FHWA), DOT.

ACTION: Notice of proposed rulemaking;
request for comments.

SUMMARY: The FHWA proposes to revise
its regulation that establishes the
general requirements for quality
assurance procedures for construction
on all Federal-aid highway projects on
the National Highway System (NHS).1
Specifically, the FHWA proposes to
require accreditation of laboratories that
conduct crash tests on roadside
hardware by an accrediting body that is
recognized by the National Cooperation
for Laboratory Accreditation (NCLA) or
is a signatory to an International
Laboratory Accreditation Cooperation

1The National Highway System (NHS) includes
the Interstate Highway System as well as other
roads important to the nation’s economy, defense,
and mobility. See 23 U.S.C. 103(b). The NHS was
developed by the Department of Transportation
(DOT) in cooperation with the States, local officials,
and metropolitan planning organizations (MPOs).

(ILAC) Mutual Recognition
Arrangement (MRA), an Asia Pacific
Laboratory Accreditation Cooperation
(APLAC) MRA, or another comparable
accreditation body approved by FHWA.
The objective of this proposed rule is to
improve the agency’s ability to
determine that crash test laboratories are
qualified to conduct and evaluate tests
intended to determine the
crashworthiness of roadside safety
features. Laboratory accreditation is
widely recognized as a reliable indicator
of technical competence.

DATES: Comments must be received on
or before June 8, 2007.

ADDRESSES: Mail or hand deliver
comments to the U.S. Department of
Transportation, Dockets Management
Facility, Room PL—401, 400 Seventh
Street, SW., Washington, DC 20590—
0001, or submit electronically at
http://dmses.dot.gov/submit or fax
comments to (202) 493—-2251.
Alternatively, comments may be
submitted via the Federal eRulemaking
Portal at http://www.regulations.gov. All
comments must include the docket
number that appears in the heading of
this document. All comments received
will be available for examination and
copying at the above address from 9
a.m. to 5 p.m., e.t.,, Monday through
Friday, except Federal holidays. Those
desiring notification of receipt of
comments must include a self-
addressed, stamped postcard or you
may print the acknowledgment page
that appears after submitting comments
electronically. Anyone is able to search
the electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (Volume
65, Number 70, Pages 19477-78) or you
may visit http://dms.dot.gov.

FOR FURTHER INFORMATION CONTACT: Matt
Lupes, Office of Safety Design, HSSD,
202-366—6994, Nicholas Artimovich,
Office of Safety Design, HSSD, 202—
366—1331, or Raymond Cuprill, Office of
the Chief Counsel, (202) 366—-0791,
Federal Highway Administration, 400
Seventh Street, SW., Washington, DC
20590-0001. Office hours are from 7:45
a.m. to 4:15 p.m., Monday through
Friday, except Federal holidays.
SUPPLEMENTARY INFORMATION:

Electronic Access

You may submit or retrieve comments
online through the Document
Management System (DMS) at: http://

dms.dot.gov/submit. The DMS is
available 24 hours each day, 365 days
each year. Electronic submission and
retrieval help and guidelines are
available under the help section of the
Web site. An electronic copy of this
document may be downloaded from the
Federal Register’s home page at:
http://www.archives.gov and the
Government Printing Office’s database
at: http://www.access.gpo.gov/nara.
Please note that even after the
comment closing date, we will continue
to file relevant information in the
Docket as it becomes available. Further,
some people may submit late comments
and we will consider all late comments
to the extent practicable. Accordingly,
we recommend that you periodically
check the Docket for new material.

Background

Section 109(c) of title 23, United
States Code, as amended by section 304
of the National Highway System
Designation Act of 1995 (Pub. L. 104—
59; 109 Stat. 188; Nov. 28, 1995),
requires the Secretary, in cooperation
with the State transportation
departments, to approve design and
construction standards on the NHS,
regardless of funding source. These
design standards include not only
elements pertaining to the roadway
itself, but also to any appurtenances
installed along the roadway, such as
traffic barriers (roadside and median
barriers, and bridge railings), sign and
luminaire supports and crash cushions.

Statement of the Problem. The
roadside safety hardware sector has
evolved since the 1960’s and now
includes additional crash test
laboratories that are not sponsored by an
academic institution. During the same
period, the FHWA funding of roadside
safety hardware testing at crash test
laboratories and direct observation of
crash test laboratories have decreased.
There are about 10 laboratories within
the United States that conduct, or have
conducted, the types of vehicle/
hardware tests needed to establish
crashworthiness. Additionally, there are
more manufacturers and increasing
types of roadside safety hardware
devices available. The FHWA
recognized that most State DOT
personnel were not experienced in
assessing test laboratory reports to
determine if the hardware was subjected
to all required tests and if all tests met
the appropriate evaluation criteria.
Therefore, as a service to the State
transportation departments, and to the
highway safety industry in general, the
FHWA began reviewing test reports,
upon request, and providing written
acknowledgements that specific



17448

Federal Register/Vol. 72, No. 67/Monday, April 9, 2007 /Proposed Rules

appurtenances were crashworthy and
thus eligible for use on the NHS. These
“FHWA Acceptance Letters’ quickly
became essential to the manufacturers
and widely recognized by the States.
The FHWA Office of Safety Design
reviews such requests for acceptance
and currently maintains listings of
crashworthy barriers, bridge railings,
transitions to bridge railings, barrier
terminals, crash cushions, truck
mounted attenuators, breakaway
luminaire support hardware, breakaway
sign supports, work zone devices, and
other hardware. Hardware approved
through acceptance letters are posted on
the FHWA Safety Web site at http://
safety.fhwa.dot.gov/report350hardware.
Similar to the individual State DOTs,
the FHWA does not have adequate
personnel or resources to continuously
verify, on-site, the capabilities of the
established test laboratories to conduct
required tests, to calibrate recording
devices used to collect and analyze data,
and to determine compliance with
evaluation criteria. Should new
laboratories be established in the future,
the FHWA would be similarly limited in
its ability to assess their competence to
set up, run, and evaluate full-scale
vehicular tests. The objective of this rule
would be to provide increased
confidence in roadside hardware safety
by ensuring that all crash test
laboratories are capable of conducting
crash tests and analyzing and reporting
test results. The FHWA believes that
appropriate stewardship requires that
we establish minimum accreditation
requirements for these laboratories.

General Discussion of the Proposal

The FHWA is proposing to amend 23
CFR 637.209 by adding 637.209(a)(5)
that would require all laboratories that
perform crash testing for acceptance of
roadside safety hardware to be
accredited by an accreditation body that
is recognized by NACLA or is a
signatory to the APLAC MRA, ILAC
MRA, or another comparable
accreditation body approved by FHWA.
To FHWA'’s knowledge, NACLA and
laboratory accreditation bodies that are
members of ILAC and APLAC are the
only laboratory accreditation bodies that
exist. Information on accrediting bodies
that are signatories to APLAC’s MRA
and ILAC’s MRA, including estimated
costs and application procedures for
laboratory accreditation, can be found at
their respective Web sites
http:llwww.aplac.org and http://
www.ilac.org; similar information on
NACLA’s accrediting bodies can be
found at http://nacla.net. Formal
accreditation assesses factors such as
the technical competency of laboratory

personnel, the validity of test methods,
the calibration and maintenance of test
equipment, and the quality assurance of
calibration and test data.

Laboratory accreditation will be
assessed according to the current
International Standard ISO/IEC
17025:2005, General Requirements for
the Competence of Testing and
Calibration of Laboratories. The ISO/IEC
17025:2005 standard is divided into
management and technical requirements
that ensure the competence of the
laboratory to produce valid data and
results. Many other countries require
organizations and testing laboratories to
be accredited to the ISO/IEC 17025
standard for any test results used for
establishing compliance. The FHWA
acknowledges the ISO/IEC 17025: 2005
standard as the benchmark for assessing
the competence of the testing and
calibration laboratories

This rulemaking proposes to provide
a 2-year phase-in period from the date
of final rule to allow adequate time to
prepare documentation and budgeting
for formal accreditation. Based on the
experience of the two accredited labs
operating in the U.S., we estimate that
adequate preparation for accreditation
could vary depending on the size of the
lab and could take 2 to 6 months. We
welcome your comments on what
burdens this proposed accreditation
would impose on a laboratory and if the
proposed 2-year phase-in period is
sufficient.

Rulemaking Analyses and Notices

All comments received before the
close of business on the comment
closing date indicated above will be
considered and will be available for
examination using the docket number
appearing at the top of this document in
the docket room at the above address.
The FHWA will file comments received
after the comment closing date and will
consider late comments to the extent
practicable. In addition to late
comments, the FHWA will also
continue to file in the docket relevant
information becoming available after the
comment closing date, and interested
persons should continue to examine the
docket for new material. A final rule
may be published at any time after the
close of the comment period.

Executive Order 12866 (Regulatory
Planning and Review) and DOT
Regulatory Policies and Procedures

The FHWA has determined
preliminarily that this action would not
be a significant regulatory action within
the meaning of Executive Order 12866
or would not be significant within the
meaning of U.S. Department of

Transportation regulatory policies and
procedures. It is anticipated that the
economic impact of this rulemaking
would be minimal. Currently, two of the
test laboratories in the U.S. are already
accredited and this proposed regulation
would have no effect on those entities.
The two currently accredited
laboratories, E-Tech Testing Services
Incorporated in Rocklin, California and
Safe Technologies Incorporated in Rio
Vista, California provided an estimate of
direct time and costs incurred to receive
initial accreditation as 480 to 960
person-work hours to prepare
documentation and $9,000 in direct
costs. The initial fee of $9,000 included
a one-time registration fee of $5,000, a
3-day on-site assessment visit costing
$3,000, and materials and equipment
costs of $1,000. It is expected that the
amount of person work hours and costs
associated with document preparation
will vary depending on the size of the
laboratory and the extent to which its
operating procedures are already
formalized. We believe the time and
cost to gain accreditation is not a
burden. Laboratory accreditation
renewal is required bi-annually and
includes an annual review. The two
laboratories mentioned above cite
recurring annual costs of maintaining
formal accreditation to be 160 person
work hours and only $3,000 annually.

This rulemaking proposes to provide
a 2-year phase-in period from the date
of final rule to allow adequate time to
prepare documentation and budgeting
for formal accreditation. We believe 2
years is more than adequate time for
laboratories to obtain the necessary
accreditation. These proposed changes
would not adversely affect, in a material
way, any sector of the economy. In
addition, these changes would not
interfere with any action taken or
planned by another agency and would
not materially alter the budgetary
impact of any entitlements, grants, user
fees, or loan programs. Consequently, a
full regulatory evaluation is not
required.

Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act (Pub. L. 96-354, 5 U.S.C.
601-612), the FHWA has evaluated the
effects of this proposed action on small
entities, including small governments.
The FHWA certifies that this proposed
action would not have a significant
economic impact on a substantial
number of small entities. As noted
above, there are about ten (10) agencies
that test roadside hardware for
crashworthiness and two of these have
already been certified as proposed
herein. Estimated time and cost for an
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initial certification is 3 days on-site and
$ 9,000. Re-certification is required bi-
annually at an estimated annual cost of
$3,000.

Executive Order 13132 (Federalism)

The FHWA analyzed this proposed
amendment in accordance with the
principles and criteria contained in
Executive Order 13132, dated August 4,
1999, and the FHWA has determined
that this proposed action would not
have a substantial direct effect or
sufficient federalism implications on
States and local governments that would
limit the policy making discretion of the
States and local governments.

Unfunded Mandates Reform Act

This proposed rule would not impose
unfunded mandates as defined by the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4, March 22, 1995; 109
Stat. 48). This proposed rule will not
result in the expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $128.1
million or more in any one year (2
U.S.C. 1532).

Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (PRA) (44 U.S.C. 3501, et seq.),
Federal agencies must obtain approval
from the Office of Management and
Budget (OMB) for each collection of
information they conduct, sponsor, or
require through regulations. The FHWA
has determined that this proposed
action does not contain a collection of
information requirement for the
purposes of the PRA.

Executive Order 12988 (Civil Justice
Reform)

This proposed action meets
applicable standards in Sections 3(a)
and 3(b)(2) of Executive Order 12988,
Civil Justice Reform, to minimize
litigation, to eliminate ambiguity, and to
reduce burden.

Executive Order 13045 (Protection of
Children)

The FHWA has analyzed this
proposed action under Executive Order
13045, Protection of Children from
Environmental Health Risks and Safety
Risks. This is not an economically
significant proposed action and does not
concern an environmental risk to health
or safety that may disproportionately
affect children.

Executive Order 12630 (Taking of
Private Property)

This proposed action would not affect
a taking of private property or otherwise
have taking implications under

Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Executive Order 13211 (Energy Effects)

The FHWA has analyzed this
proposed action under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that this is not a significant
energy action under this order because
it is not a significant regulatory action
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. Therefore, a Statement of Energy
Effects under Executive Order 13211 is
not required.

Executive Order 13175 (Tribal
Consultation)

Since none of the existing test
laboratories are owned, operated, or in
any way controlled by Indian tribes, the
FHWA believes that it will not have any
direct effects on one or more Indian
tribes; will not impose substantial direct
compliance costs on Indian tribal
governments; and will not preempt
tribal law. Therefore, a tribal summary
impact statement is not required.

National Environmental Policy Act

The agency has analyzed this
proposed action for the purpose of the
National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.) and has
determined that it would not have any
effect on the quality of the environment.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies. This proposed rule
uses voluntary consensus standards.

Regulation Identification Number

A regulation identification number
(RIN) is assigned to each regulatory
action listed in the Unified Agenda of
Federal Regulations. The Regulatory
Information Service Center publishes

the Unified Agenda in April and
October of each year. The RIN contained
in the heading of this document can be
used to cross-reference this action with
the Unified Agenda.

List of Subjects in 23 CFR Part 637

Construction inspection and approval;
Highways and roads.

Issued on: March 30, 2007.
J. Richard Capka,
Federal Highway Administrator.

In consideration of the foregoing, the
FHWA proposes to amend, title 23,
Code of Federal Regulations, part 637,
as set forth below:

PART 637—QUALITY ASSURANCE
PROCEDURES FOR CONSTRUCTION

1. The authority citation for part 637
continues to read as follows:

Authority: Sec. 1307, Pub. L. 105-178, 112
Stat. 107; 23 U.S.C. 109, 114, and 315; 49
CFR 1.48(b).

2.In §637.209, add paragraph (a)(5) to
read as follows:

§637.209 Laboratory and sampling and
testing personnel qualifications

(a) * *x %

(5) After [insert date two years after
the date of publication of the final rule
in the Federal Register], laboratories
that perform crash testing for acceptance
of roadside hardware by the FHWA
shall be accredited by a laboratory
accreditation body that is recognized by
the National Laboratory Accreditation
Cooperation (NACLA), is a signatory to
the Asia Pacific Laboratory
Accreditation Cooperation (APLAC)
Mutual Recognition Arrangement
(MRA), is a signatory to the
International Laboratory Accreditation
Cooperation (ILAC) Mutual Recognition
Arrangement (MRA), or another
accreditation body acceptable to FHWA.

* * * * *

[FR Doc. E7-6533 Filed 4-6-07; 8:45 am]
BILLING CODE 4910-22-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 946

[VA-123-FOR]
Virginia Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.
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ACTION: Proposed rule; public comment
period and opportunity for public
hearing on proposed amendment.

SUMMARY: We are announcing receipt of
a proposed amendment to the Virginia
regulatory program under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA or the Act). Virginia is
proposing to revise its remining
regulations to make three provisions
permanent by deleting a termination
date of September 30, 2004, from the
regulations. The amendments are
intended to render the State’s
regulations consistent with recent
amendments to SMCRA.

DATES: We will accept written
comments on this amendment until 4
p-m. (local time), on May 9, 2007. If
requested, we will hold a public hearing
on the amendment on May 4, 2007. We
will accept requests to speak at a
hearing until 4 p.m. (local time), on
April 24, 2007.

ADDRESSES: You may submit comments,
identified by VA-123-FOR, by any of
the following methods:

e E-mail: tdieringer@osmre.gov.
Include VA-123-FOR in the subject line
of the message.

e Mail/Hand Delivery: Mr. Tim
Dieringer, Director, Knoxville Field
Office, Office of Surface Mining
Reclamation and Enforcement, 1941
Neeley Road, Suite 201, Compartment
116, Big Stone Gap, Virginia 24219.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Instructions: All submissions received
must include the agency docket number
for this rulemaking. For detailed
instructions on submitting comments
and additional information on the
rulemaking process, see the “Public
Comment Procedures” heading in the
SUPPLEMENTARY INFORMATION section of
this document. You may also request to
speak at a public hearing by any of the
methods listed above or by contacting
the individual listed under FOR FURTHER
INFORMATION CONTACT.

Docket: You may review copies of the
Virginia program, this amendment, a
listing of any scheduled public hearings,
and all written comments received in
response to this document at the
addresses listed below during normal
business hours, Monday through Friday,
excluding holidays. You may receive
one free copy of the amendment by
contacting OSM’s Big Stone Gap Area
Office.

Mr. Tim Dieringer, Director, Knoxville
Field Office, Office of Surface Mining
Reclamation and Enforcement, 1941
Neeley Road, Suite 201, Compartment
116, Big Stone Gap, Virginia 24219,

Telephone: (276) 523—4303. E-mail:
tdieringer@osmre.gov.

Mr. Leslie S. Vincent, Virginia
Division of Mined Land Reclamation,
P. O. Drawer 900, Big Stone Gap,
Virginia 24219, Telephone: (276) 523—
8100. E-mail: Isv@mme.state.va.us.

FOR FURTHER INFORMATION CONTACT: Mr.
Tim Dieringer, Director, Knoxville Field
Office; Telephone: (276) 523—4303. E-
mail: tdieringer@osmre.gov.
SUPPLEMENTARY INFORMATION:

I. Background on the Virginia Program

II. Description of the Proposed Amendment
III. Public Comment Procedures

IV. Procedural Determinations

I. Background on the Virginia Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its program
includes, among other things, “. . . a
State law which provides for the
regulation of surface coal mining and
reclamation operations in accordance
with the requirements of the Act. . .;
and rules and regulations consistent
with regulations issued by the Secretary
pursuant to the Act.” See 30 U.S.C.
1253(a)(1) and (7). On the basis of these
criteria, the Secretary of the Interior
conditionally approved the Virginia
program on December 15, 1981. You can
find background information on the
Virginia program, including the
Secretary’s findings, the disposition of
comments, and conditions of approval
of the Virginia program in the December
15, 1981, Federal Register (46 FR
61088). You can also find later actions
concerning Virginia’s program and
program amendments at 30 CFR 946.12,
946.13, and 946.15.

IL. Description of the Proposed
Amendment

By letter dated February 13, 2007
(Administrative Record Number VA—
1058), the Virginia Department of
Mines, Minerals and Energy (DMME)
submitted an amendment to the Virginia
program. In its letter, the DMME stated
that the program amendment revises
Virginia Coal Surface Mining
Reclamation Regulations to reflect the
deletion from SMCRA at section 510(e)
of the termination date of section 510(e)
of September 30, 2004.

Section 510 of SMCRA concerns
permit approval or denial. Subsection
510(e) provides an exception to the
prohibition of subsection (c) , which
prohibits the issuance of a permit where
any surface coal mining operation
owned or controlled by an applicant is
currently in violation of SMCRA or such

other laws referenced at subsection
510(c). Prior to being amended by the
Tax Relief and Health Care Act of 2006,
subsection 510(e) provided as follows:

(e) After the date of enactment of this
subsection, the prohibition of subsection (c)
shall not apply to a permit application due
to any violation resulting from an
unanticipated event or condition at a surface
coal mining operation on lands eligible for
remining under a permit held by the person
making such application. As used in this
subsection, the term ‘“‘violation” has the same
meaning as such term has under subsection
(c). The authority of this subsection and
section 515(b)(20)(B) shall terminate on
September 30, 2004.

The effect of the deletion of the
termination date in the quoted
paragraph above (the entire last
sentence was deleted) is twofold: (1) To
make permanent the authority at
subsection 510(e) of SMCRA to approve
a permit application for surface coal
mining and reclamation
notwithstanding the existence of a
violation resulting from an
unanticipated event or condition at the
site, and (2) to make permanent the two-
year revegetation responsibility period
for lands eligible for remining at
subsection 515(b)(20)(B) of SMCRA.

In the proposed program amendments
identified below, Virginia is deleting the
termination date of September 30, 2004,
from three of its program regulations
concerning remining.

1.4 VAC 25-130-785.25. Lands eligible
for remining

This provision is proposed to be
amended by deleting subsection (c) in
its entirety. Currently, 4 VAC 25-130-
785.25 provides as follows:

(a) This section contains permitting
requirements to implement 4VAC25-130—
773.15(b)(4). Any person who submits a
permit application to conduct a surface coal
mining operation on lands eligible for
remining must comply with this section.

(b) Any application for a permit under this
section shall be made according to all
requirements of this subchapter applicable to
surface coal mining and reclamation
operations. In addition, the application shall:

(1) To the extent not otherwise addressed
in the permit application, identify potential
environmental and safety problems related to
prior mining activity at the site and that
could be reasonably anticipated to occur.
This identification shall be based on a due
diligence investigation which shall include
visual observations at the site, a record
review of past mining at the site, and
environmental sampling tailored to current
site conditions.

(2) With regard to potential environmental
and safety problems referred in subdivision
(b)(1) of this section, describe the mitigative
measures that will be taken to ensure that the
applicable reclamation requirements of this
chapter can be met.
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(c) The requirements of this section shall
not apply after September 30, 2004.

In its submittal letter, the DMME
stated that the deletion of subsection (c)
containing the termination date of
September 30, 2004, is intended to
reflect the deletion of that same
termination date at subsection 510(e) of
SMCRA.

2. 4VAC25-130-816.116 and 817.116.
Revegetation; Standards for Success

These provisions are proposed to be
amended by deleting the phrase
“included in permits issued before
September 30, 2004, or any renewals
thereof”” at the end of the first sentence
in subparts (c)(2)(ii). Currently, 4 VAC
25—130-816.116(c) and 817.116(c)
provide as follows:

(c) (1) The period of extended
responsibility for successful revegetation
shall begin after the last year of augmented
seeding, fertilizing, irrigation, or other work,
excluding husbandry practices that are
approved by the division in accordance with
subdivision (c)(3) of this section.

(2) The period of responsibility shall
continue for a period of not less than:

(i) Five full years except as provided in
subdivision (c)(2)(ii) of this section. The
vegetation parameters identified in
subsection (b) of this section for grazing land
or pastureland and cropland shall equal or
exceed the approved success standard during
the growing seasons of any two years of the
responsibility period, except the first year.
Areas approved for the other uses identified
in subsection (b) of this section shall equal
or exceed the applicable success standard
during the growing season of the last year of
the responsibility period.

(ii) Two full years for lands eligible for
remining included in permits issued before
September 30, 2004, or any renewals thereof.
To the extent that the success standards are
established by subdivision (b)(5) of this
section, the lands shall equal or exceed the
standards during the growing season of the
last year of the responsibility period.

(3) The division may approve selective
husbandry practices, excluding augmented
seeding, fertilization, or irrigation, without
extending the period of responsibility for
revegetation success and bond liability, if
such practices can be expected to continue as
part of the postmining land use or if
discontinuance of the practices after the
liability period expires will not reduce the
probability of permanent revegetation
success. Approved practices shall be normal
conservation practices within the region for
unmined lands having land uses similar to
the approved postmining land use of the
disturbed area, including such practices as
disease, pest, and vermin control; and any
pruning, reseeding and/or transplanting
specifically necessitated by such actions.

In its submittal letter, the DMME
stated that the deletion of the September
30, 2004, termination date at subparts
(c)(2)(ii) is intended to reflect the

deletion of that same termination date at
subsection 510(e) of SMCRA.

As amended, 4VAC25-130—
816.116(c)(2)(ii) and 817.116(c)(2)(ii)
provide as follows:

(ii) Two full years for lands eligible for
remining. To the extent that the success
standards are established by subdivision
(b)(5) of this section, the lands shall equal or
exceed the standards during the growing
season of the last year of the responsibility
period.

I11. Public Comment Procedures

Under the provisions of 30 CFR
732.17(h), we are seeking your
comments on whether the amendment
satisfies the applicable program
approval criteria of 30 CFR 732.15. If we
approve the amendment, it will become
part of the Virginia program.

Written Comments

Send your written or electronic
comments to OSM at the address given
above. Your written comments should
be specific, pertain only to the issues
proposed in this rulemaking, and
include explanations in support of your
recommendations. We may not consider
or respond to your comments when
developing the final rule if they are
received after the close of the comment
period (see DATES). We will make every
attempt to log all comments into the
administrative record, but comments
delivered to an address other than the
Big Stone Gap Area Office may not be
logged in.

Electronic Comments

Please submit Internet comments as
an E-mail or Word file avoiding the use
of special characters and any form of
encryption. Please also include Attn:
SATS NO. VA-123-FOR and your name
and return address in your Internet
message. If you do not receive a
confirmation that we have received your
Internet message, contact the Big Stone
Gap Area office at (276) 523—-4303.

Availability of Comments

Before including your address, phone
number, e-mail address, or other
personal identifying information in your
comment, you should be aware that
your entire comment—including your
personal identifying information—may
be made publicly available at any time.
While you can ask us in your comment
to withhold your personal identifying
information from public review, we
cannot guarantee that we will be able to
do so.

Public Hearing

If you wish to speak at the public
hearing, contact the person listed under

FOR FURTHER INFORMATION CONTACT by 4
p-m. (local time), on April 24, 2007. If
you are disabled and need special
accommodations to attend a public
hearing, contact the person listed under
FOR FURTHER INFORMATION CONTACT. We
will arrange the location and time of the
hearing with those persons requesting
the hearing. If no one requests an
opportunity to speak, we will not hold
a hearing.

To assist the transcriber and ensure an
accurate record, we request, if possible,
that each person who speaks at the
public hearing provide us with a written
copy of his or her comments. The public
hearing will continue on the specified
date until everyone scheduled to speak
has been given an opportunity to be
heard. If you are in the audience and
have not been scheduled to speak and
wish to do so, you will be allowed to
speak after those who have been
scheduled. We will end the hearing after
everyone scheduled to speak and others
present in the audience who wish to
speak, have been heard.

Public Meeting

If only one person requests an
opportunity to speak, we may hold a
public meeting rather than a public
hearing. If you wish to meet with us to
discuss the amendment, please request
a meeting by contacting the person
listed under FOR FURTHER INFORMATION
CONTACT. All such meetings will be
open to the public and, if possible, we
will post notices of meetings at the
locations listed under ADDRESSES. We
will make a written summary of each
meeting a part of the Administrative
Record.

IV. Procedural Determinations

Executive Order 12630—Takings

This rule does not have takings
implications. This determination is
based on the analysis performed for the
counterpart Federal regulation.

Executive Order 12866—Regulatory
Planning and Review

This rule is exempt from review by
the Office of Management and Budget
under Executive Order 12866.

Executive Order 12988—Civil Justice
Reform

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988 and
has determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
because each program is drafted and
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promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

Executive Order 13132—Federalism

This rule does not have Federalism
implications. SMCRA delineates the
roles of the Federal and State
governments with regard to the
regulation of surface coal mining and
reclamation operations. One of the
purposes of SMCRA is to “establish a
nationwide program to protect society
and the environment from the adverse
effects of surface coal mining
operations.” Section 503(a)(1) of
SMCRA requires that State laws
regulating surface coal mining and
reclamation operations be “in
accordance with” the requirements of
SMCRA, and section 503(a)(7) requires
that State programs contain rules and
regulations “consistent with”
regulations issued by the Secretary
pursuant to SMCRA.

Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

In accordance with Executive Order
13175, we have evaluated the potential
effects of this rule on Federally-
recognized Indian tribes and have
determined that the rule does not have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
The basis for this determination is our
decision is on a State regulatory
program and does not involve a Federal
regulation involving Indian lands.

Executive Order 13211—Regulations
That Significantly Affect The Supply,
Distribution, Or Use Of Energy

On May 18, 2001, the President issued
Executive Order 13211 which requires
agencies to prepare a Statement of
Energy Effects for a rule that is (1)
Considered significant under Executive
Order 12866, and (2) likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Because
this rule is exempt from review under
Executive Order 12866 and is not

expected to have a significant adverse
effect on the supply, distribution, or use
of energy, a Statement of Energy Effects
is not required.

National Environmental Policy Act

This rule does not require an
environmental impact statement
because section 702(d) of SMCRA (30
U.S.C. 1292(d)) provides that agency
decisions on proposed State regulatory
program provisions do not constitute
major Federal actions within the
meaning of section 102(2)(C) of the
National Environmental Policy Act (42
U.S.C. 4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal,
which is the subject of this rule, is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities. In
making the determination as to whether
this rule would have a significant
economic impact, the Department relied
upon the data and assumptions for the
counterpart Federal regulations.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule: (a) Does not have an annual
effect on the economy of $100 million;
(b) Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; and (c) Does not
have significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises. This
determination is based upon the
analysis performed under various laws
and executive orders for the counterpart
Federal regulations.

Unfunded Mandates

This rule will not impose an
unfunded mandate on State, local, or

tribal governments or the private sector
of $100 million or more in any given
year. This determination is based upon
the analysis performed under various
laws and executive orders for the
counterpart Federal regulations.

List of Subjects in 30 CFR Part 948
Intergovernmental relations, Surface
mining, Underground mining.
Dated: March 2, 2007.
H. Vann Weaver,
Acting Regional Director, Appalachian
Region.
[FR Doc. E7—-6577 Filed 4—6-07; 8:45 am]
BILLING CODE 4310-05-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 946

[VA-124-FOR]

Virginia Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Proposed rule; public comment

period and opportunity for public
hearing on proposed amendments.

SUMMARY: We are announcing receipt of
a proposed amendment to the Virginia
regulatory program under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA or the Act). The program
amendment revises the Virginia Coal
Surface Mining Reclamation
Regulations concerning the distribution
of topsoil and subsoil materials,
revegetation standards for success, and
to allow approval of natural stream
restoration channel design, as
developed in consultation with the
Army Corps of Engineers.

DATES: We will accept written
comments on this amendment until 4
p-m. (local time), on May 9, 2007. If
requested, we will hold a public hearing
on the amendment on May 4, 2007. We
will accept requests to speak at a
hearing until 4 p.m. (local time), on
April 24, 2007.

ADDRESSES: You may submit comments,
identified by VA-124-FOR, by any of
the following methods:

e E-mail: tdieringer@osmre.gov.
Include VA—-124-FOR in the subject line
of the message.

e Mail/Hand Delivery: Mr. Tim
Dieringer, Director, Knoxville Field
Office, Office of Surface Mining
Reclamation and Enforcement, 1941
Neeley Road, Suite 201, Compartment
116, Big Stone Gap, Virginia 24219.
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e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Instructions: All submissions received
must include the agency docket number
for this rulemaking. For detailed
instructions on submitting comments
and additional information on the
rulemaking process, see the “Public
Comment Procedures” heading in the
SUPPLEMENTARY INFORMATION section of
this document. You may also request to
speak at a public hearing by any of the
methods listed above or by contacting
the individual listed under FOR FURTHER
INFORMATION CONTACT.

Docket: You may review copies of the
Virginia program, this amendment, a
listing of any scheduled public hearings,
and all written comments received in
response to this document at the
addresses listed below during normal
business hours, Monday through Friday,
excluding holidays. You may receive
one free copy of the amendment by
contacting OSM’s Big Stone Gap Area
Office.

Mr. Tim Dieringer, Director, Knoxville
Field Office, Office of Surface Mining
Reclamation and Enforcement, 1941
Neeley Road, Suite 201, Compartment
116, Big Stone Gap, Virginia 24219,
Telephone: (276) 523—4303. E-mail:
tdieringer@osmre.gov.

Mr. Leslie S. Vincent, Virginia
Division of Mined Land Reclamation,
P.O. Drawer 900, Big Stone Gap,
Virginia 24219, Telephone: (276) 523—
8100. E-mail: Isv@mme.state.va.us.

FOR FURTHER INFORMATION CONTACT: Mr.
Tim Dieringer, Director, Knoxville Field
Office; Telephone: (276) 523—-4303. E-
mail: tdieringer@osmre.gov.

SUPPLEMENTARY INFORMATION:

1. Background on the Virginia Program

II. Description of the Proposed Amendment
1II. Public Comment Procedures

IV. Procedural Determinations

I. Background on the Virginia Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its program
includes, among other things, “* * *a
State law which provides for the
regulation of surface coal mining and
reclamation operations in accordance
with the requirements of the Act* * *;
and rules and regulations consistent
with regulations issued by the Secretary
pursuant to the Act.” See 30 U.S.C.
1253(a)(1) and (7). On the basis of these
criteria, the Secretary of the Interior
conditionally approved the Virginia
program on December 15, 1981. You can

find background information on the
Virginia program, including the
Secretary’s findings, the disposition of
comments, and conditions of approval
of the Virginia program in the December
15, 1981, Federal Register (46 FR
61088). You can also find later actions
concerning Virginia’s program and
program amendments at 30 CFR 946.12,
946.13, and 946.15.

II. Description of the Proposed
Amendment

By letter dated February 13, 2007
(Administrative Record Number VA—
1059), the Virginia Department of
Mines, Minerals and Energy (DMME)
submitted an amendment to the Virginia
program. In its letter, the DMME stated
that the program amendment reflects
revisions of the Virginia rules to be
consistent with the Federal rules to
allow approval of natural stream
restoration channel design, as
developed in consultation with the
Army Corp of Engineers.

Specifically, the following
amendments are proposed:

1. 4VAC 25-130-816.22 and 817.22
Topsoil and Subsoil

Subsections (d), concerning
redistribution of topsoil and subsoil
materials are proposed to be revised.
Subsections (d) currently provide as
follows:

(d) Redistribution.

(1) Topsoil materials removed under
Paragraph (a) of this section shall be
redistributed in a manner that—

(i) Achieves an approximately uniform,
stable thickness consistent with the
approved postmining land use, contours,
and surface-water drainage systems;

(ii) Prevents excess compaction of the
materials; and

(iii) Protects the materials from wind and
water erosion before and after seeding
and planting.

Subparts (d)(1) are proposed to be
amended by inserting the words “and
substitutes” between the word
“materials” and the word “removed.”
Also, the phrase “and (b)” is added
immediately after the phrase “under
subpart (a).” Subparts (d)(1)(i) are
amended by adding the word “when”’
between the word “thickness’” and the
word “consistent.” Also, the following
sentence is added at the end of subparts
(d)(1)(1): “Soil thickness may also be
varied to the extent such variations help
meet the specific revegetation goals
identified in the permit.”

As amended, 4VAC 25-130-816.22(d)
and 817.22(d) provide as follows:

(d) Redistribution.
(1) Topsoil materials and substitutes removed
under Paragraphs (a) and (b) of this

section shall be redistributed in a
manner that—

(i) Achieves an approximately uniform,
stable thickness when consistent with
the approved postmining land use,
contours, and surface-water drainage
systems. Soil thickness may also be
varied to the extent such variations help
meet the specific revegetation goals
identified in the permit;

(i) Prevents excess compaction of the
materials; and

(iii) Protects the materials from wind and
water erosion before and after seeding
and planting.

In its submittal letter, the DMME
stated that these changes in the Virginia
rules will ensure they are consistent
with the corresponding and applicable
Federal rules at 30 CFR Parts 816 and
817; see Federal Register Vol. 71, No.
168, pages 51684 through 51706, which
became final on August 30, 2006. In that
Federal Register notice, OSM finalized
changes to its regulations to improve the
quality and diversity of revegetation in
the reclamation of coal mined lands.
The revised Federal provisions govern
topsoil redistribution and revegetation
success standards.

2. 4VAC25-130-816.43 and 817.43
Diversions

Subsections (a), concerning general
requirements, are proposed to be
amended by revising subparts (a)(4) and
deleting subparts (a)(5) in their entirety.
Currently, subparts (a)(4) and (a)(5)
provide as follow:

(a) General requirements.
* * * * *

(4) Diversions which convey water
continuously or frequently shall be lined
with rock rip rap to at least the normal flow
depth, including an allowance for freeboard.
Diversions constructed in competent bedrock
and portions of channels above normal flow
depth shall comply with the velocity
limitations of Paragraph (5) below.

(5) The maximum permissible velocity for
the following methods of stabilization are:
Vegetated channel constructed in soil: 3.5

feet per second;

Vegetated channel with jute netting: 5.0 feet
per second;

Rock rip rap lined channel: 16.0 feet per
second;

Channel constructed in competent bedrock:

No limit.

* * * * *

Subparts (a)(4) are amended by
deleting the second sentence and by
revising the first sentence. In the first
sentence, all the words following the
phrase “continuously or frequently shall
be” are deleted and are replaced by the
words “designed by a qualified
registered professional engineer and
constructed to ensure stability and
compliance with the standards of this
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Part and any other criteria set by the
Division.”

As amended, 4VAC 25-130—
816.43(a)(4) and 817.43(a)(4) provide as
follows:

(4) Diversions which convey water
continuously or frequently shall be designed
by a qualified registered professional
engineer and constructed to ensure stability
and compliance with the standards of this
Part and any other criteria set by the
Division.

In its submittal letter, the DMME
stated that these changes to the Virginia
rules will allow the approval of natural
stream restoration channel design
approved by the U.S. Army Corps of
Engineers and will ensure they are
consistent with the corresponding and
applicable Federal rules at 30 CFR Parts
816 and 817; see Federal Register Vol.
71, No. 168, pages 51684 through 51706,
which became final on August 30, 2006.
In that Federal Register notice, OSM
finalized changes to its regulations to
improve the quality and diversity of
revegetation in the reclamation of coal
mined lands. The Federal provisions
govern topsoil redistribution and
revegetation success standards.

3. 4VAC25-130-816.116 and 817.116
Revegetation; Standards for Success

Subsections (a), concerning ground
cover, production, or stocking, are
proposed to be amended by revising
subpart (a)(2). Subsections (b),
concerning standards for success, are
proposed to be amended by revising
subparts (b)(3)(v)(C). Currently, subparts
(a)(2) and (b)(3)(v)(C) provide as follows:

(a) Success of revegetation shall be judged
on the effectiveness of the vegetation for the
approved postmining land use, the extent of
cover compared to the cover occurring in
natural vegetation of the area, and the general
requirements of 4VAC25-130-816.111.

(1) Statistically valid sampling techniques
shall be used for measuring success.

(2) Ground cover, production, or stocking
shall be considered equal to the approved
success standard when they are not less than
90% of the success standard. The sampling
techniques for measuring success shall use a
90% statistical confidence interval (i.e., one-
sided test with a 0.10 alpha error). Sampling
techniques for measuring woody plant
stocking, ground cover, and production shall
be in accordance with techniques approved
by the division.

* * * * *

(b) Standards for success shall be applied
in accordance with the approved postmining
land use and, at a minimum, the following
conditions:

* * * * *

(3) For areas to be developed for fish and
wildlife habitat, recreation, shelter belts, or
forest products, success of vegetation shall be
determined on the basis of tree and shrub

stocking and vegetative ground cover. Such
parameters are described as follows:
* * * * *

(v) Where woody plants are used for
wildlife management, recreation, shelter
belts, or forest uses other than commercial
forest land:

(A) The stocking of trees, shrubs, half-
shrubs and the ground cover established on
the revegetated area shall approximate the
stocking and ground cover on the
surrounding unmined area and shall utilize
local and regional recommendations
regarding species composition, spacing and
planting arrangement;

(B) Areas planted only in herbaceous
species shall sustain a vegetative ground
cover of 90%;

(C) Areas planted with a mixture of
herbaceous and woody species shall sustain
a herbaceous vegetative ground cover of 90%
and an average of 400 woody plants per acre.
At least 40 of the woody plants for each acre
shall be wildlife food-producing shrubs
located suitably for wildlife enhancement,
which may be distributed or clustered on the
area.

* * * * *

Subparts (a)(2) are amended by
deleting the existing “90% " success
standard and replacing that standard
with a “70%’ success standard. In
addition, the following phrase is added
to the end of the first sentence: “except
as provided by (b) of this section.” Also,
the following parenthetical sentence is
deleted: “The sampling techniques for
measuring success shall use a 90%
statistical confidence interval (i.e., one-
sided test with a 0.10 alpha error.”

Subparts (b)(3)(v)(C) are amended by
deleting the “90% " success standard
and replacing that standard with a
“70%” success standard.

As amended, 4VAC 25-130-816/
817.116(a)(2) and (b)(3)(v)(C) provide as
follows:

(a) Success of revegetation shall be judged
on the effectiveness of the vegetation for the
approved postmining land use, the extent of
cover compared to the cover occurring in
natural vegetation of the area, and the general
requirements of 4VAC25-130-816.111.

(1) Statistically valid sampling techniques
shall be used for measuring success.

(2) Ground cover, production, or stocking
shall be considered equal to the approved
success standard when they are not less than
70% of the success standard, except as
provided by (b) of this section. Sampling
techniques for measuring woody plant
stocking, ground cover, and production shall
be in accordance with techniques approved
by the division.

* * * * *

(b) Standards for success shall be applied
in accordance with the approved postmining
land use and, at a minimum, the following
conditions:

* * * * *

(3) For areas to be developed for fish and
wildlife habitat, recreation, shelter belts, or

forest products, success of vegetation shall be
determined on the basis of tree and shrub
stocking and vegetative ground cover. Such
parameters are described as follows:

* * * * *

(v) Where woody plants are used for
wildlife management, recreation, shelter
belts, or forest uses other than commercial
forest land:

(A) The stocking of trees, shrubs, half-
shrubs and the ground cover established on
the revegetated area shall approximate the
stocking and ground cover on the
surrounding unmined area and shall utilize
local and regional recommendations
regarding species composition, spacing and
planting arrangement;

(B) Areas planted only in herbaceous
species shall sustain a vegetative ground
cover of 90%;

(C) Areas planted with a mixture of
herbaceous and woody species shall sustain
a herbaceous vegetative ground cover of 70%
and an average of 400 woody plants per acre.
At least 40 of the woody plants for each acre
shall be wildlife food-producing shrubs
located suitably for wildlife enhancement,
which may be distributed or clustered on the
area.

* * * * *

In its submittal letter, the DMME
stated that these changes in the Virginia
rules will ensure they are consistent
with the corresponding and applicable
Federal rules at 30 CFR Parts 816 and
817; see Federal Register Vol. 71, No.
168, pages 51684 through 51706, which
became final on August 30, 2006. In that
Federal Register notice, OSM finalized
changes to its regulations to improve the
quality and diversity of revegetation in
the reclamation of coal mined lands.
The revisions govern topsoil
redistribution and revegetation success
standards.

III. Public Comment Procedures

Under the provisions of 30 CFR
732.17(h), we are seeking your
comments on whether the amendment
satisfies the applicable program
approval criteria of 30 CFR 732.15. If we
approve the amendment, it will become
part of the Virginia program.

Written Comments

Send your written or electronic
comments to OSM at the address given
above. Your written comments should
be specific, pertain only to the issues
proposed in this rulemaking, and
include explanations in support of your
recommendations. We may not consider
or respond to your comments when
developing the final rule if they are
received after the close of the comment
period (see DATES). We will make every
attempt to log all comments into the
administrative record, but comments
delivered to an address other than the
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Big Stone Gap Area Office may not be
logged in.

Electronic Comments

Please submit Internet comments as
an E-mail or Word file avoiding the use
of special characters and any form of
encryption. Please also include Attn:
SATS NO. VA-124-FOR and your name
and return address in your Internet
message. If you do not receive a
confirmation that we have received your
Internet message, contact the Big Stone
Gap Area office at (276) 523—4303.

Availability of Comments

Before including your address, phone
number, e-mail address, or other
personal identifying information in your
comment, you should be aware that
your entire comment—including your
personal identifying information—may
be made publicly available at any time.
While you can ask us in your comment
to withhold your personal identifying
information from public review, we
cannot guarantee that we will be able to
do so.

Public Hearing

If you wish to speak at the public
hearing, contact the person listed under
FOR FURTHER INFORMATION CONTACT by 4
p-m. (local time), on April 24, 2007. If
you are disabled and need special
accommodations to attend a public
hearing, contact the person listed under
FOR FURTHER INFORMATION CONTACT. We
will arrange the location and time of the
hearing with those persons requesting
the hearing. If no one requests an
opportunity to speak, we will not hold
a hearing.

To assist the transcriber and ensure an
accurate record, we request, if possible,
that each person who speaks at the
public hearing provide us with a written
copy of his or her comments. The public
hearing will continue on the specified
date until everyone scheduled to speak
has been given an opportunity to be
heard. If you are in the audience and
have not been scheduled to speak and
wish to do so, you will be allowed to
speak after those who have been
scheduled. We will end the hearing after
everyone scheduled to speak and others
present in the audience who wish to
speak, have been heard.

Public Meeting

If only one person requests an
opportunity to speak, we may hold a
public meeting rather than a public
hearing. If you wish to meet with us to
discuss the amendment, please request
a meeting by contacting the person
listed under FOR FURTHER INFORMATION
CONTACT. All such meetings will be

open to the public and, if possible, we
will post notices of meetings at the
locations listed under ADDRESSES. We
will make a written summary of each
meeting a part of the Administrative
Record.

IV. Procedural Determinations
Executive Order 12630—Takings

This rule does not have takings
implications. This determination is
based on the analysis performed for the
counterpart Federal regulation.

Executive Order 12866—Regulatory
Planning and Review

This rule is exempt from review by
the Office of Management and Budget
under Executive Order 12866.

Executive Order 12988—Civil Justice
Reform

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988 and
has determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
because each program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

Executive Order 13132—Federalism

This rule does not have Federalism
implications. SMCRA delineates the
roles of the Federal and State
governments with regard to the
regulation of surface coal mining and
reclamation operations. One of the
purposes of SMCRA is to “‘establish a
nationwide program to protect society
and the environment from the adverse
effects of surface coal mining
operations.” Section 503(a)(1) of
SMCRA requires that State laws
regulating surface coal mining and
reclamation operations be “in
accordance with” the requirements of
SMCRA, and section 503(a)(7) requires
that State programs contain rules and
regulations ‘“‘consistent with”
regulations issued by the Secretary
pursuant to SMCRA.

Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

In accordance with Executive Order
13175, we have evaluated the potential
effects of this rule on Federally-
recognized Indian tribes and have
determined that the rule does not have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
The basis for this determination is our
decision is on a State regulatory
program and does not involve a Federal
regulation involving Indian lands.

Executive Order 13211—Regulations
That Significantly Affect the Supply,
Distribution, or Use of Energy

On May 18, 2001, the President issued
Executive Order 13211 which requires
agencies to prepare a Statement of
Energy Effects for a rule that is (1)
Considered significant under Executive
Order 12866, and (2) likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Because
this rule is exempt from review under
Executive Order 12866 and is not
expected to have a significant adverse
effect on the supply, distribution, or use
of energy, a Statement of Energy Effects
is not required.

National Environmental Policy Act

This rule does not require an
environmental impact statement
because section 702(d) of SMCRA (30
U.S.C. 1292(d)) provides that agency
decisions on proposed State regulatory
program provisions do not constitute
major Federal actions within the
meaning of section 102(2)(C) of the
National Environmental Policy Act (42
U.S.C. 4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal,
which is the subject of this rule, is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
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substantial number of small entities. In
making the determination as to whether
this rule would have a significant
economic impact, the Department relied
upon the data and assumptions for the
counterpart Federal regulations.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule: (a) Does not have an annual
effect on the economy of $100 million;
(b) Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; and (c) Does not
have significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises. This
determination is based upon the
analysis performed under various laws
and executive orders for the counterpart
Federal regulations.

Unfunded Mandates

This rule will not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of $100 million or more in any given
year. This determination is based upon
the analysis performed under various
laws and executive orders for the
counterpart Federal regulations.

List of Subjects in 30 CFR Part 948
Intergovernmental relations, Surface
mining, Underground mining.
Dated: March 2, 2007.
H. Vann Weaver,
Acting Regional Director, Appalachian
Region.
[FR Doc. E7—-6578 Filed 4—6-07; 8:45 am]
BILLING CODE 4310-05-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[CGD05-07-029]

RIN 1625-AA08

Special Local Regulation for Marine

Events; Roanoke River, Plymouth,
North Carolina

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish special local regulations

during the “Plymouth Drag Boat Race
Series”, a series of power boat races to
be held on the waters of the Roanoke
River, Plymouth, North Carolina. These
special local regulations are necessary to
provide for the safety of life on
navigable waters during the event. This
action is intended to restrict vessel
traffic in portions of the Roanoke River
adjacent to Plymouth, North Carolina
during the power boat race.

DATES: Comments and related material
must reach the Coast Guard on or before
May 9, 2007.

ADDRESSES: You may mail comments
and related material to Commander
(dpi), Fifth Coast Guard District, 431
Crawford Street, Portsmouth, Virginia,
23704-5004, hand deliver them to room
415 at the same address between 9 a.m.
and 2 p.m., Monday through Friday,
except Federal holidays, fax them to
(757) 391-8149, or e-mail them to
Dennis.M.Sens@uscg.mil. The
Inspections and Investigations Branch,
Fifth Coast Guard District, maintains the
public docket for this rulemaking.
Comments and material received from
the public, as well as documents
indicated in this preamble as being
available in the docket, will become part
of this docket and will be available for
inspection or copying at the Federal
Building, Fifth Coast Guard District
between 9 a.m. and 2 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
CWO Christopher Humphrey,
Prevention Department, Sector North
Carolina, at (252) 247—-4525 or via e-mail
to Christopher.D.Humphrey@uscg.mil.
SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking [CCGD05-07-029],
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 82 by 11 inches,
suitable for copying. If you would like
to know they reached us, please enclose
a stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period. We may change
this proposed rule in view of them.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to the address

under ADDRESSES explaining why one
would be beneficial. If we determine
that one would aid this rulemaking, we
will hold one at a time and place
announced by a later notice in the
Federal Register.

Background and Purpose

The Outboard Drag Boat Association
will be sponsoring a series of seven (7)
power boat racing events titled the
“Plymouth Drag Boat Race”. The power
boat races will be held on the following
dates: June 24, July 22, August 11, 12,
19, September 30 and October 21, 2007.
The races will be held on the Roanoke
River immediately adjacent to
Plymouth, North Carolina. The power
boat races will consist of approximately
(30) vessels conducting high speed
straight line runs along the river and
parallel with the shoreline. A fleet of
spectator vessels are expected to gather
near the event site to view the
competition. To provide for the safety of
participants, spectators and other
transiting vessels, the Coast Guard will
temporarily restrict vessel traffic in the
event area during the power boat races.

Discussion of Proposed Rule

The Coast Guard proposes to establish
special local regulations on specified
waters of the Roanoke River, in the
vicinity of Plymouth, NC. The regulated
area includes a section of the Roanoke
River approximately one mile long and
bounded in width by each shoreline,
immediately adjacent to Plymouth, NC.
The effect of this regulation would be to
restrict general navigation in the
regulated area during the drag boat
races. This special local regulation will
be enforced from 10 a.m. to 8:30 p.m. on
June 24, July 22, August 11, 12, 19,
September 30 and October 21, 2007.
Except for persons or vessels authorized
by the Coast Guard Patrol Commander,
no person or vessel may enter or remain
in the regulated area. Non-participating
vessels will be allowed to transit the
regulated area between races, when the
Coast Guard Patrol Commander
determines it is safe to do so. This
regulation is needed to control vessel
traffic during the event to enhance the
safety of participants, spectators and
transiting vessels.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order.
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We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation is
unnecessary. Although this regulation
will prevent traffic from transiting a
portion of the Roanoke River during the
event, the effect of this regulation will
not be significant due to the limited
duration that the regulated area will be
in effect and the extensive advance
notification that will be made to the
maritime community via marine
information broadcast, local radio
stations and area newspapers so
mariners can adjust their plans
accordingly. Additionally, the regulated
area has been narrowly tailored to
impose the least impact on general
navigation yet provide the level of safety
deemed necessary. Vessel traffic will be
able to transit the regulated area
between heats, when the Coast Guard
Patrol Commander deems it is safe to do
s0.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities: owners or operators of vessels
intending to transit this section of the
Roanoke River from 10 a.m. to 8:30 p.m.
on June 24, July 22, August 11, 12, 19,
September 30 and October 21, 2007.
This proposed rule would not have
significant economic impact on a
substantial number of small entities for
the following reasons. Although the
regulated area will apply to a one mile
segment of the Roanoke River, traffic
may be allowed to pass through the
regulated area with the permission of
the Coast Guard Patrol Commander. In
the case where the Patrol Commander
authorizes passage through the
regulated area during the event, vessels
shall proceed at the minimum speed
necessary to maintain a safe course that
minimizes wake near the race course.
The Patrol Commander will allow non-
participating vessels to transit the area
between races. Before the enforcement
period, we will issue maritime
advisories so mariners can adjust their
plans accordingly.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact U.S. Coast
Guard Sector North Carolina, listed at
the beginning of this rule. The Coast
Guard will not retaliate against small
entities that question or complain about
this rule or any policy or action of the
Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with

Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
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procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Commandant Instruction
M16475.1D and Department of
Homeland Security Management
Directive 5100.1, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have made a preliminary determination
that there are no factors in this case that
would limit the use of a categorical
exclusion under section 2.B.2 of the
Instruction. Therefore, we believe that
this rule should be categorically
excluded, under figure 2—1, paragraph
(34)(h), of the instruction, an
“Environmental Analysis Check List” is
not required for this rule. Comments on
this section will be considered before
we make the final decision on whether
this rule should be categorically
excluded from further environmental
review.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR Part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

1. The authority citation for Part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

2. Add temporary § 100.35-T05-029 to
read as follows:

§100.35-T05-029 Roanoke River,
Plymouth, North Carolina.

(a) Regulated area. The regulated area
includes all waters of Roanoke River
commencing at the north river bank at
latitude 350°5220” N, longitude
0760°44’47” W, thence a line 180
degrees due south across the river to the
shoreline thence west along the
shoreline to a position located at
latitude 35°51"43” N, longitude
076°43’45” W, thence 000 degrees due
north across the river to the shoreline
thence east along the shoreline to the
point of origin. All coordinates
reference Datum NAD 1983.

(b) Definitions. (1) Coast Guard Patrol
Commander means a commissioned,

warrant, or petty officer of the Coast
Guard who has been designated by the
Commander, Coast Guard Sector North
Carolina.

(2) Official Patrol means any vessel
assigned or approved by Commander,
Coast Guard Sector North Carolina with
a commissioned, warrant, or petty
officer on board and displaying a Coast
Guard ensign.

(c) Special local regulations. (1)
Except for persons or vessels authorized
by the Coast Guard Patrol Commander,
no person or vessel may enter or remain
in the regulated area.

(2) The operator of any vessel in the
regulated area shall:

(i) Stop the vessel immediately when
directed to do so by any Official Patrol.

(ii) Proceed as directed by any official
patrol.

(d) Enforcement period. This section
will be enforced from 10 a.m. to 8:30
p-m. on June 24, July 22, August 11, 12,
19, September 30 and October 21, 2007.

Dated: March 20, 2007.
Larry L. Hereth,

Rear Admiral, U.S. Coast Guard, Commander,
Fifth Coast Guard District.

[FR Doc. 07-1621 Filed 4-6—-07; 8:45 am|
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD05-07-010]

RIN 1625-AA00

Safety Zone; Patapsco River,

Northwest and Inner Harbors,
Baltimore, MD

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish a permanent safety zone upon
certain waters of the Patapsco River,
Northwest Harbor, and Inner Harbor
during the movement of the historic
sloop-of-war USS CONSTELLATION,
annually, on the Friday following Labor
Day. This action is necessary to provide
for the safety of life on navigable waters
during the tow of the vessel from its
berth at the Inner Harbor in Baltimore,
Maryland, to a point on the Patapsco
River near the Fort McHenry National
Monument and Historic Shrine in
Baltimore, Maryland, and return. This
action will restrict vessel traffic in
portions of the Patapsco River,
Northwest Harbor, and Inner Harbor
during the event.

DATES: Comments and related material
must reach the Coast Guard on or before
June 8, 2007.

ADDRESSES: You may mail comments
and related material to Commander,
U.S. Coast Guard Sector Baltimore, 2401
Hawkins Point Road, Building 70,
Waterways Management Division,
Baltimore, Maryland, 21226—-1791. Coast
Guard Sector Baltimore, Waterways
Management Division, maintains the
public docket for this rulemaking.
Comments and material received from
the public, as well as documents
indicated in this preamble as being
available in the docket, will become part
of this docket and will be available for
inspection or copying at Commander, U.
S. Coast Guard Sector Baltimore, 2401
Hawkins Point Road, Building 70,
Waterways Management Division,
Baltimore, Maryland, 21226-1791
between 8 a.m. and 3 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: Mr.
Ronald Houck, at Coast Guard Sector
Baltimore, Waterways Management
Division, at (410) 576—2674 or (410)
576—-2693.

SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking (CGD05-07-010),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 8%z by 11 inches,
suitable for copying. If you would like
to know they reached us, please enclose
a stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period. We may change
this proposed rule in view of them.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to Coast Guard
Sector Baltimore, Waterways
Management Division, at the address
under ADDRESSES explaining why one
would be beneficial. If we determine
that one would aid this rulemaking, we
will hold one at a time and place
announced by a later notice in the
Federal Register.

Background and Purpose

Each year, the USS CONSTELLATION
Museum conducts a “turn-around”
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ceremony involving the sloop-of-war
USS CONSTELLATION in Baltimore,
Maryland on the Friday following Labor
Day. The annual turning of the USS
CONSTELLATION aids in the
maintenance of the historic ship by
ensuring even weathering of her hull.
Planned events include a three-hour,
round-trip tow of the CONSTELLATION
in the Port of Baltimore, with an
onboard salute with navy pattern
cannon while the historic vessel is
positioned off Fort McHenry National
Monument and Historic Site. The
historic sloop-of-war USS
CONSTELLATION will be towed “dead
ship,” which means that the vessel will
be underway without the benefit of
mechanical or sail propulsion. The
return dead ship tow of the
CONSTELLATION to its berth in the
Inner Harbor is expected to occur
immediately upon execution of a tug-
assisted turn-around of the
CONSTELLATION on the Patapsco
River near Fort McHenry. The Coast
Guard anticipates a large recreational
boating fleet during this event.
Operators should expect significant
vessel congestion along the planned
route.

The purpose of this rule is to promote
maritime safety and protect participants
and the boating public in the Port of
Baltimore immediately prior to, during,
and after the scheduled event. The rule
will provide for a clear transit route for
the participating vessels, and provide a
safety buffer around the participating
vessels while they are in transit. The
rule will impact the movement of all
vessels operating upon certain waters of
the Patapsco River, Northwest Harbor
and Inner Harbor.

Discussion of Proposed Rule

The historic sloop-of-war USS
CONSTELLATION is towed ‘“‘dead
ship” annually on the Friday following
Labor Day, from its berth at Pier 1 in
Baltimore’s Inner Harbor to a point on
the Patapsco River near Fort McHenry
National Monument and Historic
Shrine, Baltimore, Maryland. The
voyage takes place along a planned
route of approximately four nautical
miles one-way, which includes waters
of the Patapsco River, Northwest Harbor
and Inner Harbor. After being turned-
around, the USS CONSTELLATION is
returned to its original berth at Pier 1,
Inner Harbor, Baltimore, Maryland.

The safety of dead ship tow
participants requires that persons and
vessels be kept at a safe distance from
the intended route during this
evolution. The Coast Guard proposes to
establish a moving safety zone around
the USS CONSTELLATION dead ship

tow participants annually, between 2
p-m. and 7 p.m., local time, on the
Friday following Labor Day, to ensure
the safety of participants and spectators
immediately prior to, during, and
following the dead ship tow.
Interference with normal port
operations will be kept to the minimum
considered necessary to ensure the
safety of life on the navigable waters
immediately before, during, and after
the scheduled event.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action’” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS).

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. This proposed rule would affect
the following entities, some of which
might be small entities: The owners or
operators of vessels intending to
operate, remain or anchor within certain
waters of the Patapsco River, Northwest
Harbor and Inner Harbor, in Baltimore,
Maryland, from 2 p.m. through 7 p.m.,
local time, annually on the Friday
following Labor Day. Because the zone
is of limited size and duration, it is
expected that there will be minimal
disruption to the maritime community.
Before the effective period, the Coast
Guard will issue maritime advisories
widely available to users of the river
and harbors to allow mariners to make
alternative plans for transiting the
affected areas. In addition, smaller

vessels not constrained by their draft,
which are more likely to be small
entities, may transit around the safety
zone.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed under FOR FURTHER INFORMATION
CONTACT. The Coast Guard will not
retaliate against small entities that
question or complain about this rule or
any policy or action of the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
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have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are

technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Commandant Instruction
M16475.1D and Department of
Homeland Security Management
Directive 5100.1, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-43701f), and
have made a preliminary determination
that there are no factors in this case that
would limit the use of a categorical
exclusion under section 2.B.2 of the
Instruction. Therefore, we believe that
this rule should be categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction, from further
environmental documentation because
the rule establishes a safety zone.

A preliminary “Environmental
Analysis Check List” is available in the
docket where indicated under
ADDRESSES. Comments on this section
will be considered before we make the
final decision on whether this rule
should be categorically excluded from
further environmental review.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04-1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

2. Add §165.512 to read as follows:

§165.512 Safety Zone; Patapsco River,
Northwest and Inner Harbors, Baltimore,
MD.

(a) Definitions. For the purposes of
this section:

(1) Captain of the Port, Baltimore,
Maryland means the Commander, Coast
Guard Sector Baltimore or any Coast

Guard commissioned, warrant, or petty
officer who has been authorized by the
Captain of the Port, Baltimore, Maryland
to act on his or her behalf.

(2) USS CONSTELLATION *“‘turn-
around” participants means the USS
CONSTELLATION, its support craft and
the accompanying towing vessels.

(b) Location. The following area is a
moving safety zone: all waters, from
surface to bottom, within 200 yards
ahead of or 100 yards outboard or aft of
the historic sloop-of-war USS
CONSTELLATION, while operating in
the Inner Harbor, the Northwest Harbor
or the Patapsco River.

(c) Regulations. (1) The general
regulations governing safety zones,
found in § 165.23, apply to the safety
zone described in paragraph (b) of this
section.

(2) With the exception of USS
CONSTELLATION *“‘turn-around”
participants, entry into or remaining in
this zone is prohibited, unless
authorized by the Captain of the Port,
Baltimore, Maryland.

(3) Persons or vessels requiring entry
into or passage through the moving
safety zone must first request
authorization from the Captain of the
Port, Baltimore, Maryland. The Captain
of the Port, Baltimore, Maryland can be
contacted at telephone number (410)
576—2693. The Coast Guard vessels
enforcing this section can be contacted
on Marine Band Radio VHF Channel 16
(156.8 MHz). Upon being hailed by a
U.S. Coast Guard vessel by siren, radio,
flashing light, or other means, persons
or vessels shall proceed as directed. If
permission is granted, all persons or
vessels must comply with the
instructions of the Captain of the Port,
Baltimore, Maryland, and proceed at the
minimum speed necessary to maintain a
safe course while within the zone.

(d) Enforcement. The U.S. Coast
Guard may be assisted in the patrol and
enforcement of the zone by Federal,
State and local agencies.

(e) Enforcement period. This section
will be enforced from 2 p.m. through 7
p.m., local time, annually on the Friday
following Labor Day.

Dated: March 22, 2007.
Jonathan C. Burton,

Commander, U.S. Coast Guard, Acting
Captain of the Port, Baltimore, Maryland.

[FR Doc. E7-6537 Filed 4—6—07; 8:45 am]
BILLING CODE 4910-15-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R05-OAR-2006—0772; FRL-8296-2]
Approval and Promulgation of Air

Quality Implementation Plans;
Minnesota

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
revisions to the Minnesota State
Implementation Plan (SIP) for sulfur
dioxide (SO,). Specifically, the revisions
involve Flint Hills Resources, L.P. (Flint
Hills) of Dakota County, Minnesota. In
these revisions, Flint Hills is expanding
operations at its petroleum refinery. To
account for the increased SO, emissions
from the expansion, Flint Hills is
closing its sulfuric acid plant. An
analysis of the revisions shows that the
area air quality will be protected.
Minnesota has also included additional
monitoring requirements in the
revisions.

DATES: Comments must be received on
or before May 9, 2007.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R05—
OAR-2006—0772, by one of the
following methods:

o www.regulations.gov: Follow the
on-line instructions for submitting
comments.

e E-mail: mooney.john@epa.gov.

e Fax: (312)886-5824.

e Mail: John M. Mooney, Chief,
Criteria Pollutant Section, Air Programs
Branch, (AR-18]J), U.S. Environmental
Protection Agency, 77 West Jackson
Boulevard, Chicago, Illinois 60604.

e Hand Delivery: John M. Mooney,
Chief, Criteria Pollutant Section, Air
Programs Branch (AR-18]), U.S.
Environmental Protection Agency, 77
West Jackson Boulevard, Chicago,
Ilinois 60604. Such deliveries are only
accepted during the Regional Office
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information. The
Regional Office official hours of
business are Monday through Friday,
8:30 a.m. to 4:30 p.m. excluding Federal
holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R05-OAR-2006—
0772. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless

the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or e-mail. The www.regulations.gov Web
site is an ‘‘anonymous access’’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an e-mail
comment directly to EPA without going
through www.regulations.gov your e-
mail address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses. For additional instructions
on submitting comments, go to Section
I of the SUPPLEMENTARY INFORMATION
section of this document.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Region 5, Air and Radiation Division, 77
West Jackson Boulevard, Chicago,
Illinois 60604. This Facility is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. We recommend that you
telephone Matt Rau, Environmental
Engineer, at (312) 886—6524 before
visiting the Region 5 office.

FOR FURTHER INFORMATION CONTACT: Matt
Rau, Environmental Engineer, Criteria
Pollutant Section, Air Programs Branch
(AR-18J), Environmental Protection
Agency, Region 5, 77 West Jackson
Boulevard, Chicago, Illinois 60604,
(312) 886—6524, rau.matthew@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever

“we,” “us,” or “our” is used, we mean

EPA. This supplementary information
section is arranged as follows:

1. What Should I Consider as I Prepare My
Comments for EPA?

II. What Is EPA Proposing?

III. What Is the Background for This Action?

IV. What Is EPA’s Analysis of the State
Submission?

V. What Are the Environmental Effects of
This Action?

VI. What Action Is EPA Taking?

VII. Statutory and Executive Order Reviews

I. What Should I Consider as I Prepare
My Comments for EPA?

When submitting comments,
remember to:

1. Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

2. Follow directions—The EPA may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

3. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

4. Describe any assumptions and
provide any technical information and/
or data that you used.

5. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

6. Provide specific examples to
illustrate your concerns, and suggest
alternatives.

7. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

8. Make sure to submit your
comments by the comment period
deadline identified.

II. What Is EPA Proposing?

EPA is proposing approval of
revisions to SO, emission limits at the
Flint Hills facility. Minnesota submitted
its Findings and Order Amendment
Eight on July 24, 2006. Flint Hills is
expanding operations at its petroleum
refinery. This expansion includes
adding a new heater, emissions unit
25H—4. Modifications to two heaters,
25H-1 and 25H-3, are also allowed.
Potential SO, emissions from the new
heater and the two modified heaters are
restricted by the 878 tons per year
facility-wide limit on fuel gas
combustion units.

Minnesota is also requiring Flint Hills
to install a continuous monitor on either
the fuel gas from the 45 mix drum or the
heater firing that fuel gas. The monitor
will measure reduced sulfur in the fuel
gas or SO, emissions exhausting from
the heater.



17462

Federal Register/Vol. 72, No. 67/Monday, April 9, 2007 /Proposed Rules

III. What Is the Background for This
Action?

Flint Hills operates a petroleum
refinery in the Minneapolis-Saint Paul
metropolitan area. Flint Hills is
expanding its crude oil processing
operations. The expansion will increase
the crude oil unit’s gasoline production
capacity from 100,000 to 150,000 barrels
per day. Minnesota amended its
Findings and Order to allow the
revisions necessary for the expansion.
This is the eighth amendment to the
Flint Hills Findings and Order.

Minnesota held a public hearing
regarding Findings and Order
Amendment Eight on May 25, 2006. No
comments on the Flint Hills revisions
were received at the public meeting or
during the 30-day public comment
period.

IV. What Is EPA’s Analysis of the State
Submission?

Minnesota included air dispersion
modeling results in its submission. The
modeling analysis includes all Flint
Hills SO, emissions sources, including
the additional and modified sources.
Other significant SO, sources in the area
were also included. The modeling
analysis examined the impact of the
revisions on the SO; air quality
standards. The primary SO, National
Ambient Air Quality Standard (NAAQS)
has both an annual and 24-hour
averaging period. The secondary
NAAQS has a 3-hour averaging period.

Flint Hills used the ISCST3
dispersion model in the regulatory
mode. Five years of surface
meteorological data from the
Minneapolis-Saint Paul International
Airport and upper air data from Saint
Cloud were used. Building downwash
effects from the new and existing
structures were accounted for in the
modeling. The analysis found that the
predicted annual SO, concentration is
38.5 ng/m3 compared to the standard of
80 ug/m3. The modeled 24-hour level of
266.8 nug/m3 is under the 365 ug/ms3
NAAQS. Similarly, the predicted 3-hour
average is 726.2 ug/m3 which is under
the secondary standard of 1300 ug/m3.

V. What Are the Environmental Effects
of This Action?

Sulfur dioxide causes breathing
difficulties and aggravation of existing
cardiovascular disease. It is also a
precursor of acid rain and fine
particulate matter formation. Sulfate
particles are a major cause of visibility
impairment in America. Acid rain
damages lakes and streams impairing
aquatic life and causes damage to
buildings, sculptures, statues, and

monuments. Sulfur dioxide also causes
the loss of chloroform leading to
vegetation damage.

The expansion of the Flint Hills
facility includes an additional source
and revised limits on several sources
that results in higher SO, emissions.
The projected increase in SO, emissions
from this project is 315 tons per year.
However, overall SO, emissions from
Flint Hills have been reduced. When
considering all sources at the facility
there is no increase in SO, emissions, in
fact there is a projected decrease of 99.6
tons per year. Therefore, the “net
emissions increase” is below the
Prevention of Significant Deterioration
(PSD) significant threshold for SO, of 40
tons per year. This project is not subject
to PSD requirements.

The effects of the expansion were
analyzed. Both the projected SO»
emissions from the Flint Hills facility
and the reductions from other area
facilities were considered. That analysis
showed that the maximum predicted
ambient SO, concentrations are below
the primary and secondary NAAQS.
This indicates that public health and
welfare in Dakota County, Minnesota
should be protected. The additional
monitoring requirements placed on the
heater combusting the fuel gas from the
45 mix drum will also help protect the
air quality.

VI. What Action Is EPA Taking?

EPA is proposing to approve revisions
to SO, emissions regulations for Flint
Hills Resources, L.P. of Dakota County,
Minnesota. The revisions authorize
adding a new heater, modifying two
heaters, and additional monitoring.

VII. Statutory and Executive Order
Reviews

Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735, September 30, 1993), this action
is not a “‘significant regulatory action”
and, therefore, is not subject to review
by the Office of Management and
Budget.

Paperwork Reduction Act

This proposed rule does not impose
an information collection burden under
the provisions of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

Regulatory Flexibility Act

This proposed action merely proposes
to approve state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this

proposed rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.).

Unfunded Mandates Reform Act

Because this rule proposes to approve
pre-existing requirements under state
law and does not impose any additional
enforceable duty beyond that required
by state law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4).

Executive Order 13132: Federalism

This action also does not have
Federalism implications because it does
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
proposes to approve a state rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act.

Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This proposed rule also does not have
tribal implications because it will not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000).

Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

This proposed rule also is not subject
to Executive Order 13045 ‘“‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant.

Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

Because it is not a “‘significant
regulatory action” under Executive
Order 12866 or a ‘‘significant regulatory
action,” this action is also not subject to
Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
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Distribution, or Use” (66 FR 28355, May
22,2001).

National Technology Transfer
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), 15 U.S.C. 272,
requires Federal agencies to use
technical standards that are developed
or adopted by voluntary consensus to
carry out policy objectives, so long as
such standards are not inconsistent with
applicable law or otherwise impractical.
In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. Absent a prior
existing requirement for the state to use
voluntary consensus standards, EPA has
no authority to disapprove a SIP
submission for failure to use such
standards, and it would thus be
inconsistent with applicable law for
EPA to use voluntary consensus
standards in place of a program
submission that otherwise satisfies the
provisions of the Clean Air Act.
Therefore, the requirements of section
12(d) of the NTTA do not apply.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Reporting and recordkeeping
requirements, Sulfur oxides.

Dated: March 19, 2007.

Bharat Mathur,

Acting Regional Administrator, Region 5.
[FR Doc. E7-6619 Filed 4-6—07; 8:45 am]
BILLING CODE 6560-50-P

ACTION: Proposed rule.

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

[Docket No. FEMA-B-7713]

Proposed Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency, DHS.

SUMMARY: Technical information or
comments are requested on the
proposed Base (1% annual chance)
Flood Elevations (BFEs) and proposed
BFEs modifications for the communities
listed below. The BFEs are the basis for
the floodplain management measures
that the community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

DATES: The comment period is ninety
(90) days following the second
publication of this proposed rule in a
newspaper of local circulation in each
community.

ADDRESSES: The proposed BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.
FOR FURTHER INFORMATION CONTACT:
William R. Blanton, Jr., Engineering
Management Section, Mitigation
Division, Federal Emergency
Management Agency, 500 C Street SW.,
Washington, DC 20472, (202) 646—3151.
SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) proposes to make
determinations of BFEs and modified
BFEs for each community listed below,
in accordance with section 110 of the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4104, and 44 CFR 67.4(a).
These proposed BFEs and modified
BFEs, together with the floodplain
management criteria required by 44 CFR
60.3, are the minimum that are required.
They should not be construed to mean
that the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, State or regional entities. These
proposed elevations are used to meet
the floodplain management
requirements of the NFIP and are also
used to calculate the appropriate flood

insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in these
buildings.

National Environmental Policy Act.
This proposed rule is categorically
excluded from the requirements of 44
CFR part 10, Environmental
Consideration. An environmental
impact assessment has not been
prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Regulatory Classification. This
proposed rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 13132, Federalism.
This proposed rule involves no policies
that have federalism implications under
Executive Order 13132.

Executive Order 12988, Civil Justice
Reform. This proposed rule meets the

applicable standards of Executive Order
12988.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Accordingly, 44 CFR part 67 is
proposed to be amended as follows:

PART 67—[AMENDED]

1. The authority citation for part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.4 [Amended]

2. The tables published under the
authority of § 67.4 are proposed to be
amended as follows:
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Flooding source(s)

Location of referenced elevation

*Elevation in feet
(NGVD)
+Elevation in feet
(NAVD)

# Depth in feet above
ground.

Effective Modified

Communities affected

Letcher County, Kentucky, and Incorporated Areas

North Fork Kentucky River ...

Approximately 0.29 miles downstream of Hazard Road ...

Approximately 0.14 miles downstream of the CSX Rail-
road (City of Whitesburg Corporate Limits).

Approximately 0.16 miles downstream of State Route 15
near Piedmont Drive (City of Whitesburg Corporate
Limits).

Approximately 0.14 miles upstream of State Route 15
near the confluence with Pert Creek.

*National Geodetic Vertical Datum.

#Depth in feet above ground.

+North American Vertical Datum.

ADDRESSES

None +1124
None +1137
None +1161
None +1176

Letcher County (Unincorporated Areas)
Maps are available for inspection at 156 Main Street, Whitesburg, KY 41858
Send comments to The Honorable Jim Ward, Letcher County Judge Executive, 156 Main Street, Suite 107, Whitesburg, KY 41858

Letcher County (Unincor-
porated Areas).

Trimble County, Kentucky, and Incorporated Areas

Ohio RiVer .....cccccovveeeeeiieines

Oldham County Line

City of Milton Corporate Limits
Trimble County Limits (Downstream)
City of Milton Corporate Limits ....
Carroll County Line
Trimble County Limits (Upstream)

*National Geodetic Vertical Datum.

#Depth in feet above ground.

+North American Vertical Datum.

ADDRESSES
City of Milton

Maps are available for inspection at 10179 U.S. Highway 421 North, Milton, KY 40045
Send comments to The Honorable Donald Oakley, Mayor, City of Milton, 10179 U.S. Highway 421 North, Milton, KY 40045
Trimble County (Unincorporated Areas):

Maps are available for inspection at 123 Church Street, Bedford, KY 40006
Send comments to The Honorable Randy Stevens, Trimble County Judge Executive, P.O. Box 251, Bedford, KY 40006

None

None +463
*464 +463

None +464

None +464
*465 +464

+457 | Trimble County (Unincor-

porated Areas)

Collin County, Texas, and Incorporated Areas

Cottonwood Creek 1

Doe Branch

East Fork Trinity River ..........

Muddy Creek (Upper Reach)

Rowlett Creek

Stewart Creek Tributary ........

Watters Branch

West Rowlett Creek

Approximately 200 feet downstream from Oxbow Creek
Lane.
Approximately 600 feet upstream from Ash Lane .............

Approximately 2070 feet downstream from County Rd 51

County Road 94 ...

Approximately 3500 feet downstream from Union Pacific
Railroad.

Approximately 1600 feet upstream from County Road
279.

Approximately one mile downstream from FM 544 ...........

Just upstream from Stinson Road .........ccccccceeevcieeeiciieenns

McDermott Drive (FM 2170)

Approximately 3000 feet upstream from Exchange Park-
way.

Approximately 2500 feet downstream from Fossil Ridge
Drive.

Approximately 2800 feet upstream from Woodstream
Drive.

Approximately 2250 feet downstream from Bethany Drive

State Hwy 121

Confluence with Rowlett Creek

*552 +550
None +712
None +624
None +741
None +524
None +570

*486 +487

*573 +569

*609 +606

*626 +627

*659 +660
None +718

*586 +585

*698 +691

*611 +609

City of Allen.

City of McKinney.

City of Parker.

City of Plano.

City of Celina.

Collin County.

(Unincorporated Areas).

City of Mckinney.

City of Melissa.

Collin County (Unincor-
porated Areas).

City of Wylie.

Collin County.

(Unincorporated Areas).

City of Allen.

City of Frisco.

City of Allen.

City of Allen.
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Flooding source(s)

Location of referenced elevation

*Elevation in feet
+Elevation in feet

# Depth in feet above

(NGVD)

(NAVD) Communities affected

*National Geodetic Vertical Datum.
#Depth in feet above ground.
+North American Vertical Datum.

ADDRESSES
City of Allen

Maps are available for inspection at One Butler Circle, Allen, TX 75013
Send comments to The Honorable Stephen Terrell, Mayor, City of Allen, 305 Century Parkway, Allen, TX 75013

City of Celina

Maps are available for inspection at City of Celina, 320 West Walnut, Celina, TX 75009
Send comments to The Honorable Corbett Howard, Mayor, City of Celina, 302 West Walnut, Celina, TX 75009

City of Frisco

Maps are available for inspection at City of Frisco, 6891 Main Street, Frisco, TX 75034
Send comments to The Honorable Michael Simpson, Mayor, City of Frisco, 6101 Frisco Square Blvd, Frisco, TX 75034

City of Lucas

Maps are available for inspection at 151 Country Club Road, Lucas, TX 75002
Send comments to The Honorable Bob Sanders, Mayor, City of Lucas, 151 Country Club Road, Lucas, TX 75002

City of McKinney

ground.
Effective | Modified
Approximately 1000 feet downstream from State Hwy *638 +633 | City of Plano
121. Collin County (Unincor-
porated Areas).

Maps are available for inspection at City of McKinney, 222 North Tennessee Street, McKinney, TX 75070
Send comments to The Honorable Bill Whitfield, Mayor, City of McKinney, 222 North Tennessee, McKinney, TX 75070

City of Melissa

Maps are available for inspection at City of Melissa, 109 U.S. Hwy 121, Melissa, TX 75454
Send comments to The Honorable David Dorman, Mayor, City of Melissa, P.O. Box 409, Melissa, TX 75454

City of Parker

Maps are available for inspection at City of Parker, 5700 East Parker Road, Parker, TX 75002
Send comments to The Honorable Jerry Tartaglino, Mayor, City of Parker, 5700 East Parker Road, Parker, TX 75002

City of Plano

Maps are available for inspection at City of Plano, 1520 Avenue K, Plano, TX 75086
Send comments to The Honorable Pat Evans, Mayor, City of Plano, P.O. Box 860358, Plano, TX 75086

City of Wylie

Maps are available for inspection at City of Wylie, 114 North Ballard Avenue, Wylie, TX 75098
Send comments to The Honorable John Mondy, Mayor, City of Wylie, 2000 Hwy 78 North, Wylie, TX 75098

Collin County (Unincorporated Areas)

Maps are available for inspection at Collin County Department of Public Works, 210 South McDonald Street, McKinney, TX 75069
Send comments to The Honorable Ron Harris, Judge, Collin County, 210 South McDonald, McKinney, TX 75069

(Catalog of Federal Domestic Assistance
No. 83.100, ‘“Flood Insurance.”’)

Dated March 26, 2007.
David I. Maurstad,

Director, Mitigation Division, Federal
Emergency Management Agency, Department
of Homeland Security.

[FR Doc. E7-6555 Filed 4—-6-07; 845 am]|

BILLING CODE 9110-12-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 544

[Docket No.: NHTSA-2007-27240]

RIN 2127-AJ98

Insurer Reporting Requirements; List
of Insurers Required To File Reports

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).
ACTION: Notice of proposed rulemaking.

SUMMARY: This document proposes to
amend Appendices A, B, and C of 49
CFR Part 544, insurer reporting
requirements. The appendices list those

passenger motor vehicle insurers that
are required to file reports on their
motor vehicle theft loss experiences. An
insurer included in any of these
appendices would be required to file
three copies of its report for the 2004
calendar year before October 25, 2007.
If the passenger motor vehicle insurers
remain listed, they must submit reports
by each subsequent October 25. We are
proposing to add and remove several
insurers from relevant appendices.

DATES: Comments must be submitted
not later than June 8, 2007. Insurers
listed in the appendices are required to
submit reports on or before October 25,
2007.

ADDRESSES: You may submit comments,
identified by docket number: NHTSA—
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2007-27240 and/or RIN number: 2127—
AJ98, by any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Agency Web Site: http://
dms.dot.gov. Follow the instructions for
submitting comments on the Docket
Management System.

e Fax:(202) 493—-2251.

e Mail: Dockets, 400 7th Street, SW.,
Washington, DC 20590.

e Hand Delivery/Courier: Plaza Level
Room 401, (PL #401), of the Nassif
Building, 400 7th Street, SW.,
Washington, DC 20590. Telephone: 1-
800-647-5527.

You may visit the Docket from 10 a.m.
to 5 p.m., Monday through Friday.

FOR FURTHER INFORMATION CONTACT:
Rosalind Proctor, Office of International
Vehicle, Fuel Economy and Consumer
Standards, NHTSA, 400 Seventh Street,
SW., Washington, DC 20590, by
electronic mail to
rosalind.proctor@dot.gov. Ms. Proctor’s
telephone number is (202) 366—0846.
Her fax number is (202) 493—2290.
SUPPLEMENTARY INFORMATION:

I. Background

Pursuant to 49 U.S.C. 33112, Insurer
reports and information, NHTSA
requires certain passenger motor vehicle
insurers to file an annual report with the
agency. Each insurer’s report includes
information about thefts and recoveries
of motor vehicles, the rating rules used
by the insurer to establish premiums for
comprehensive coverage, the actions
taken by the insurer to reduce such
premiums, and the actions taken by the
insurer to reduce or deter theft. Under
the agency’s regulation, 49 CFR Part
544, the following insurers are subject to
the reporting requirements:

(1) Issuers of motor vehicle insurance
policies whose total premiums account
for 1 percent or more of the total
premiums of motor vehicle insurance
issued within the United States;

(2) Issuers of motor vehicle insurance
policies whose premiums account for 10
percent or more of total premiums
written within any one state; and

(3) Rental and leasing companies with
a fleet of 20 or more vehicles not
covered by theft insurance policies
issued by insurers of motor vehicles,
other than any governmental entity.

Pursuant to its statutory exemption
authority, the agency exempted certain
passenger motor vehicle insurers from
the reporting requirements.

A. Small Insurers of Passenger Motor
Vehicles

Section 33112(f)(2) provides that the
agency shall exempt small insurers of

passenger motor vehicles if NHTSA
finds that such exemptions will not
significantly affect the validity or
usefulness of the information in the
reports, either nationally or on a state-
by-state basis. The term ‘“‘small insurer”
is defined, in Section 33112(f)(1)(A) and
(B), as an insurer whose premiums for
motor vehicle insurance issued directly
or through an affiliate, including
pooling arrangements established under
state law or regulation for the issuance
of motor vehicle insurance, account for
less than 1 percent of the total
premiums for all forms of motor vehicle
insurance issued by insurers within the
United States. However, that section
also stipulates that if an insurance
company satisfies this definition of a
‘“small insurer,” but accounts for 10
percent or more of the total premiums
for all motor vehicle insurance issued in
a particular state, the insurer must
report about its operations in that state.

In the final rule establishing the
insurer reports requirement (52 FR 59;
January 2, 1987), 49 CFR Part 544,
NHTSA exercised its exemption
authority by listing in Appendix A each
insurer that must report because it had
at least 1 percent of the motor vehicle
insurance premiums nationally. Listing
the insurers subject to reporting, instead
of each insurer exempted from reporting
because it had less than 1 percent of the
premiums nationally, is
administratively simpler since the
former group is much smaller than the
latter. In Appendix B, NHTSA lists
those insurers required to report for
particular states because each insurer
had a 10 percent or greater market share
of motor vehicle premiums in those
states. In the January 1987 final rule, the
agency stated that it would update
Appendices A and B annually. NHTSA
updates the appendices based on data
voluntarily provided by insurance
companies to A.M. Best.! A.M. Best,
publishes in its State/Line Report each
spring. The agency uses the data to
determine the insurers’ market shares
nationally and in each state.

B. Self-Insured Rental and Leasing
Companies

In addition, upon making certain
determinations, NHTSA grants
exemptions to self-insurers, i.e., any
person who has a fleet of 20 or more
motor vehicles (other than any
governmental entity) used for rental or
lease whose vehicles are not covered by
theft insurance policies issued by

1 A.M. Best Company is a well-recognized source
of insurance company ratings and information. 49
U.S.C. 33112(i) authorizes NHTSA to consult with
public and private organizations as necessary.

insurers of passenger motor vehicles, 49
U.S.C. 33112(b)(1) and (f). Under 49
U.S.C. 33112(e)(1) and (2), NHTSA may
exempt a self-insurer from reporting, if
the agency determines:

(1) The cost of preparing and
furnishing such reports is excessive in
relation to the size of the business of the
insurer; and 33112(e)(1) and (2),

(2) the insurer’s report will not
significantly contribute to carrying out
the purposes of Chapter 331.

In a final rule published June 22, 1990
(55 FR 25606), the agency granted a
class exemption to all companies that
rent or lease fewer than 50,000 vehicles,
because it believed that the largest
companies’ reports sufficiently
represent the theft experience of rental
and leasing companies. NHTSA
concluded that smaller rental and
leasing companies’ reports do not
significantly contribute to carrying out
NHTSA'’s statutory obligations and that
exempting such companies will relieve
an unnecessary burden on them. As a
result of the June 1990 final rule, the
agency added Appendix C, consisting of
an annually updated list of the self-
insurers subject to Part 544. Following
the same approach as in Appendix A,
NHTSA included, in Appendix C, each
of the self-insurers subject to reporting
instead of the self-insurers which are
exempted.

NHTSA updates Appendix C based
primarily on information from
Automotive Fleet Magazine and Auto
Rental News.?2

C. When a Listed Insurer Must File a
Report

Under Part 544, as long as an insurer
is listed, it must file reports on or before
October 25 of each year. Thus, any
insurer listed in the appendices must
file a report before October 25, and by
each succeeding October 25, absent an
amendment removing the insurer’s
name from the appendices.

II. Proposal

1. Insurers of Passenger Motor Vehicles

Appendix A lists insurers that must
report because each had 1 percent of the
motor vehicle insurance premiums on a
national basis. The list was last
amended in a final rule published on
September 5, 2006 (71 FR 52291).
Subsequent to publishing the listing, the
agency was informed that Travelers
Property Casualty Corporation merged
with St Paul Companies, officially
becoming St Paul Travelers Companies

2 Automotive Fleet Magazine and Auto Rental
News are publications that provide information on
the size of fleets and market share of rental and
leasing companies.
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on April 1, 2004. Therefore, the agency

proposes to remove Travelers PC Group
and add St Paul Travelers Companies to
Appendix A.

Each of the 18 insurers listed in
Appendix A are required to file a report
before October 25, 2007, setting forth
the information required by Part 544 for
each State in which it did business in
the 2004 calendar year. As long as these
18 insurers remain listed, they will be
required to submit reports by each
subsequent October 25 for the calendar
year ending slightly less than 3 years
before.

Appendix B lists insurers required to
report for particular States for calendar
year 2004, because each insurer had a
10 percent or greater market share of
motor vehicle premiums in those States.
Based on the 2004 calendar year data for
market shares from A.M. Best, we
propose to remove Arbella Mutual
Insurance (Massachusetts) and add the
Farm Bureau of Idaho Group (Idaho) to
Appendix B.

The nine insurers listed in Appendix
B are required to report on their
calendar year 2004 activities in every
State where they had a 10 percent or
greater market share. These reports must
be filed by October 25, 2007, and set
forth the information required by Part
544. As long as these nine insurers
remain listed, they would be required to
submit reports on or before each
subsequent October 25 for the calendar
year ending slightly less than 3 years
before.

2. Rental and Leasing Companies

Appendix C lists rental and leasing
companies required to file reports.
Based on information in Automotive
Fleet Magazine and Auto Rental News
for 2004, NHTSA proposes to add
Emkay Inc. Each of the 8 companies
(including franchisees and licensees)
listed in Appendix C would be required
to file reports for calendar year 2004 no
later than October 25, 2007, and set
forth the information required by Part
544. As long as those 8 companies
remain listed, they would be required to
submit reports before each subsequent
October 25 for the calendar year ending
slightly less than 3 years before.

III. Regulatory Impacts
1. Costs and Other Impacts

This notice has not been reviewed
under Executive Order 12866. NHTSA
has considered the impact of this
proposed rule and determined that the
action is not “significant” within the
meaning of the Department of
Transportation’s regulatory policies and
procedures. This proposed rule

implements the agency’s policy of
ensuring that all insurance companies
that are statutorily eligible for
exemption from the insurer reporting
requirements are in fact exempted from
those requirements. Only those
companies that are not statutorily
eligible for an exemption are required to
file reports.

NHTSA does not believe that this
proposed rule, reflecting current data,
affects the impacts described in the final
regulatory evaluation prepared for the
final rule establishing Part 544 (52 FR
59; January 2, 1987). Accordingly, a
separate regulatory evaluation has not
been prepared for this rulemaking
action. Using the Bureau of Labor
Statistics Consumer Price Index for 2006
(see http://www.bls.gov/cgi-bin/
surveymost), the cost estimates in the
1987 final regulatory evaluation were
adjusted for inflation. The agency
estimates that the cost of compliance is
$100,800 for any insurer added to
Appendix A, $40, 320 for any insurer
added to Appendix B, and $11,632 for
any insurer added to Appendix C. If this
proposed rule is made final, for
Appendix A, the agency would propose
to remove one company and add one
company; for Appendix B, the agency
would propose to remove one company
and add one company; and for
Appendix C, the agency would propose
to add one company. The agency
estimates that the net effect of this
proposal, if made final, would be a cost
increase to insurers, as a group of
approximately $11,632.

Interested persons may wish to
examine the 1987 final regulatory
evaluation. Copies of that evaluation
were placed in Docket No. T86-01;
Notice 2. Any interested person may
obtain a copy of this evaluation by
writing to NHTSA, Docket Section,
Room 5109, 400 Seventh Street, SW.,
Washington, DC 20590, or by calling
(202) 366—4949.

2. Paperwork Reduction Act

The information collection
requirements in this proposed rule were
submitted and approved by the Office of
Management and Budget (OMB)
pursuant to the requirements of the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.). This collection of
information is assigned OMB Control
Number 2127-0547 (“Insurer Reporting
Requirements”’) and approved for use
through August 31, 2009, and the
agency will seek to extend the approval
afterwards.

3. Regulatory Flexibility Act

The agency also considered the effects
of this rulemaking under the Regulatory

Flexibility Act (RFA) (5 U.S.C. 601 et
seq.). I certify that this proposed rule
will not have a significant economic
impact on a substantial number of small
entities. The rationale for the
certification is that none of the
companies proposed for Appendices A,
B, or C are construed to be a small entity
within the definition of the RFA. “Small
insurer” is defined, in part under 49
U.S.C. 33112, as any insurer whose
premiums for all forms of motor vehicle
insurance account for less than 1
percent of the total premiums for all
forms of motor vehicle insurance issued
by insurers within the United States, or
any insurer whose premiums within any
State, account for less than 10 percent
of the total premiums for all forms of
motor vehicle insurance issued by
insurers within the State. This notice
would exempt all insurers meeting
those criteria. Any insurer too large to
meet those criteria is not a small entity.
In addition, in this rulemaking, the
agency proposes to exempt all “self
insured rental and leasing companies”
that have fleets of fewer than 50,000
vehicles. Any self-insured rental and
leasing company too large to meet that
criterion is not a small entity.

4. Federalism

This action has been analyzed
according to the principles and criteria
contained in Executive Order 12612,
and it has been determined that the
proposed rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

5. Environmental Impacts

In accordance with the National
Environmental Policy Act, NHTSA has
considered the environmental impacts
of this proposed rule and determined
that it would not have a significant
impact on the quality of the human
environment.

6. Regulation Identifier Number (RIN)

The Department of Transportation
assigns a regulation identifier number
(RIN) to each regulatory action listed in
the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. You may use the RIN contained in
the heading, at the beginning, of this
document to find this action in the
Unified Agenda.

7. Plain Language

Executive Order 12866 and the
President’s memorandum of June 1,
1998, require each agency to write all
rules in plain language. Application of
the principles of plain language
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includes consideration of the following
questions:

e Have we organized the material to
suit the public’s needs?

¢ Are the requirements in the
proposal clearly stated?

e Does the proposal contain technical
language or jargon that is not clear?

e Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the rule easier to
understand?

e Would more (but shorter) sections
be better?

¢ Could we improve clarity by adding
tables, lists, or diagrams?

e What else could we do to make the
proposal easier to understand?

If you have any responses to these
questions, you can forward them to me
several ways:

a. Mail: Rosalind Proctor, Office of
International Vehicle, Fuel Economy
and Consumer Standards, NHTSA, 400
Seventh Street, SW., Washington, DC
20590;

b. E-mail: rosalind.proctor@dot.gov;
or

c. Fax: (202) 493—-2290.

IV. Comments
Submission of Comments

1. How Can I Influence NHTSA’s
Thinking on This Proposed Rule?

In developing our rules, NHTSA tries
to address the concerns of all our
stakeholders. Your comments will help
us improve this rule. We invite you to
provide views on our proposal, new
data, a discussion of the effects of this
proposal on you, or other relevant
information. We welcome your views on
all aspects of this proposed rule. Your
comments will be most effective if you
follow the suggestions below:

e Explain your views and reasoning
clearly.

¢ Provide solid technical and cost
data to support your views.

¢ If you estimate potential costs,
explain how you derived the estimate.

e Provide specific examples to
illustrate your concerns.

o Offer specific alternatives.

¢ Include the name, date, and docket
number with your comments.

2. How Do I Prepare and Submit
Comments?

Your comments must be written in
English. To ensure that your comments
are correctly filed in the Docket, please
include the docket number of this
document in your comments.

Your comments must not exceed 15
pages long (49 CFR 553.21). We
established this limit to encourage you
to write your primary comments

concisely. You may attach necessary
documents to your comments. We have
no limit on the attachments’ length.

Please submit two copies of your
comments, including the attachments,
to Docket Management at the address
given above under ADDRESSES.

Comments may also be submitted to
the docket electronically by logging onto
the Dockets Management System Web
site at http://dms.dot.gov. Click on
“Help & Information” or “‘Help/Info” to
obtain instructions for filling the
document electronically.

3. How Can I Be Sure That My
Comments Were Received?

If you wish Docket Management to
notify you, upon its receipt of your
comments, enclose a self-addressed,
stamped postcard in the envelope
containing your comments. Upon
receiving your comments, Docket
Management will mail the postcard.

4. How Do I Submit Confidential
Business Information?

If you wish to submit any information
under a confidentiality claim, you
should submit three copies of your
complete submission, including the
information you claim as confidential
business information, to the Chief
Counsel, Office of Chief Counsel,
NHTSA, 400 Seventh Street, SW.,
Washington, DC 20590. In addition, you
should submit two copies, from which
you have deleted the claimed
confidential business information, to
Docket Management at the address
given above under ADDRESSES. When
you send a comment containing
information claimed to be confidential
business information, you should
include a cover letter addressing the
information specified in our
confidential business information
regulation (49 CFR Part 512).

5. Will the Agency Consider Late
Comments?

NHTSA will consider all comments
that Docket Management receives before
the close of business on the comment
closing date indicated above under
DATES. To the extent possible, we will
also consider comments that Docket
Management receives after that date. If
Docket Management receives a comment
too late for us to consider, in developing
a final rule (assuming that one is
issued), we will consider that comment
as an informal suggestion for future
rulemaking action.

6. How Can I Read the Comments
Submitted by Other People?

You may read the comments received
by Docket Management at the address

given above under ADDRESSES. The
hours of the Docket are indicated above,
in the same location. You may also see
the comments on the Internet. To read
the comments on the Internet, take the
following steps:

1. Go to the Docket Management
System (DMS) Web page of the
Department of Transportation (http://
dms.dot.gov/).

2. On that page, click on “search.”

3. On the next page (http://
dms.dot.gov/search/), type in the four-
digit docket number shown at the
beginning of this document. Example: If
the docket number was “NHTSA 1998—
1234,” you would type “1234.” After
typing the docket number, click on
“search.”

4. On the next page, which contains
docket summary information for the
docket you selected, click on the desired
comments. The “pdf” versions of the
documents are word searchable.

V. Conclusion

Based on the foregoing, we are
proposing to amend Appendices A, B,
and C of 49 CFR 544, Insurer Reporting
Requirements. We are also amending
§544.5 to revise the example given the
recent update to the reporting
requirements.

List of Subjects in 49 CFR Part 544

Crime insurance, insurance, insurance
companies, motor vehicles, reporting
and recordkeeping requirements.

In consideration of the foregoing, 49
CFR Part 544 is proposed to be amended
as follows:

PART 544—[AMENDED]

1. The authority citation for part 544
continues to read as follows:

Authority: 49 U.S.C. 33112; delegation of
authority at 49 CFR 1.50.

2. Paragraph (a) of § 544.5 is revised
to read as follows:

§544.5 General requirements for reports.

(a) Each insurer to which this part
applies shall submit a report annually
before October 25, beginning on October
25, 1986. This report shall contain the
information required by § 544.6 of this
part for the calendar year 3 years
previous to the year in which the report
is filed (e.g., the report due by October
25, 2007, will contain the required
information for the 2004 calendar year).
* * * * *

3. Appendix A to Part 544 is revised
to read as follows:
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Appendix A—Insurers of Motor Vehicle
Insurance Policies Subject to the
Reporting Requirements in Each State
in Which They Do Business

Allstate Insurance Group

American Family Insurance Group

American International Group

Auto-Owners Insurance Group

CNA Insurance Companies

Erie Insurance Group

Berkshire Hathaway/GEICO Corporation
Group

Hartford Insurance Group

Liberty Mutual Insurance Companies

Metropolitan Life Auto & Home Group

Mercury General Group

Nationwide Group

Progressive Group

Safeco Insurance Companies

State Farm Group

St Paul Travelers Companies !

USAA Group

Farmers Insurance Group

4. Appendix B to Part 544 is revised
to read as follows:

Appendix B—Issuers of Motor Vehicle
Insurance Policies Subject to the
Reporting Requirements Only in
Designated States

Alfa Insurance Group (Alabama)

Auto Club (Michigan)

Commerce Group, Inc. (Massachusetts)

Farm Bureau of Idaho Group (Idaho)*

Kentucky Farm Bureau Group (Kentucky)

New Jersey Manufacturers Group (New
Jersey)

Safety Group (Massachusetts)

Southern Farm Bureau Group (Arkansas,
Mississippi)

Tennessee Farmers Companies (Tennessee)
5. Appendix C to Part 544 is revised

to read as follows:

Appendix C—Motor Vehicle Rental and
Leasing Companies (Including
Licensees and Franchisees) Subject to
the Reporting Requirements of Part 544

Cendant Car Rental

Dollar Thrifty Automotive Group

EmKay, Inc. 1

Enterprise Rent-A-Car

Enterprise Fleet Services

Hertz Rent-A-Car Division (subsidiary of The
Hertz Corporation)

U-Haul International, Inc. (Subsidiary of
AMERCO)

Vanguard Car Rental USA

Issued on: March 30, 2007.
Stephen R. Kratzke,
Associate Administrator for Rulemaking.
[FR Doc. E7-6519 Filed 4-6—07; 8:45 am]
BILLING CODE 4910-59-P

1Indicates a newly listed company, which must
file a report beginning with the report due October
25, 2007.

1Indicates a newly listed company, which must
file a report beginning with the report due October
25, 2007.

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660

[Docket No. 070323069-7069—01;1.D.
031907A]

RIN 0648—-AV46

Pacific Coast Groundfish Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS issues a proposed rule
to establish catch accounting
requirements for persons who receive,
buy, or accept Pacific whiting (whiting)
deliveries of 4,000 pounds (Ib) (1.18 mt)
or more from vessels using mid-water
trawl gear during the primary whiting
season. This action would improve
NMFS'’s ability to effectively monitor
the whiting fishery such that catch of
whiting and incidentally caught species,
including overfished groundfish
species, do not result in a species’
optimum yield (OY), harvest guideline,
allocations, or bycatch limits being
exceeded. This action would also
provide for timely reporting of Chinook
salmon take as specified in the
Endangered Species Act (ESA) Section 7
Biological Opinion for Chinook salmon
catch in the Pacific groundfish fishery.
This action is consistent with the
conservation goals and objectives of the
Pacific Coast Groundfish Fishery
Management Plan (FMP).

DATES: Comments must be received by
April 24, 2007.

ADDRESSES: You may submit comments,
identified by I.D. 031907A by any of the
following methods:

e E-mail:
HakeProcessors.nwr@noaa.gov: Include
1.D 031907A in the subject line of the
message.

e Federal eRulemaking Portal: hitp://
www.regulations.gov. Follow the
instructions for submitting comments.

e Fax: 206-526—6736, Attn: Becky
Renko

e Mail: D. Robert Lohn,
Administrator, Northwest Region,
NMFS, 7600 Sand Point Way NE,
Seattle, WA 98115-0070, Attn: Becky
Renko

Copies of the Environmental
Assessment/Regulatory Impact Review/
Initial Regulatory Flexibility Analysis
(EA/RIR/IRFA) prepared for this action
may be obtained from the Northwest

Region, NMFS, 7600 Sand Point Way
N.E., BIN C15700, Bldg. 1, Seattle, WA
98115-0070. Written comments
regarding the burden-hour estimates or
other aspects of the collection-of-
information requirements contained in
this proposed rule may be submitted to
the Northwest Region (see Addresses)
and by e-mail to

David Rostker@omb.eop.gov, or fax to
(202) 395—-7285 Send comments on
collection-of-information requirements
to the NMFS address above and to the
Office of Information and Regulatory
Affairs (OIRA), Office of Management
and Budget (OMB), Washington DC
20503 (Attn: NOAA Desk Officer).

FOR FURTHER INFORMATION CONTACT:
Becky Renko, phone: 206-526-6110,
fax: 206-526—6736, or e-mail:
becky.renko@noaa.gov.

Electronic Access: This proposed rule
is accessible via the Internet at the
Office of the Federal Register’s Web site
at http://www.access.gpo.gov/su__docs/
aces/aces140.html. Background
information and documents are
available at the NMFS Northwest Region
Web site at http://www.nwr.noaa.gov/
Groundfish-Halibut/Groundfish-Fishery-
Management/index.cfmand at the
Council’s Web site at http://
www.pcouncil.org.

SUPPLEMENTARY INFORMATION: The
proposed action is to provide for
electronic catch accounting and other
monitoring improvements for the shore-
based sector of the whiting fishery. The
proposed action defines requirements
for recordkeeping, reporting, catch
sorting, and scale use for persons who
receive, buy, or accept unsorted
deliveries (generally processors or
transporters) of 4,000 1b (1.8 mt) or more
of whiting from vessels using midwater
trawl gear during the primary season for
the shore-based sector. This action is
intended to address difficulties that
occurred during the 2006 whiting
season that could compromise the
ability to account for the catch of target,
incidental and prohibited species, and
which could compromise the ability to
manage groundfish species OYs, trip
limits, bycatch limits, and Chinook
salmon take in relation to Biological
Opinion specifications.

The shore-based whiting fishery
needs to have a catch reporting system
in place that: provides timely reporting
of catch data so that whiting, overfished
species and Chinook salmon can be
adequately monitored and accounted for
inseason; and, specifies catch sorting
and weight requirements necessary to
maintain the integrity of fish ticket
values used to manage groundfish
species OYs, trip limits, and bycatch
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limits. This proposed rule is part of an
ongoing process to develop a maximized
retention program for the shoreside
whiting sector. The rule is intended to
address shoreside monitoring that will
be implemented in 2007 in conjunction
with the issuance of exempted fishing
permits (EFPs) to vessels. At its April
2007 meeting, the Council will consider
recommending a rulemaking for 2008
and beyond for a related action titled “A
Maximized Retention and Monitoring
Program for the Whiting Shoreside
Fishery.”

Each year since 1992, EFPs have been
issued to vessels in the whiting
shoreside fishery to allow unsorted
catch to be retained and landed at
shoreside processing facilities. The EFPs
have specified the terms and conditions
that participating vessels must follow to
be included in the EFP program. The
EFPs have routinely required vessels to
deliver EFP catch to state-designated
processors. Designated processors were
identified by each of the states and were
processors that had signed written
agreements that specified the standards
and procedures they agreed to follow
when receiving EFP catch.

The whiting fishery is managed under
a “‘primary” season structure where
vessels harvest whiting until the sector
allocation is reached and the fishery is
closed. This is different from most West
Coast groundfish fisheries, which are
managed under a “trip limit” structure,
where catch limits are specified by gear
type and species (or species group) and
vessels can land catch up to the
specified limits. Incidental catch of
groundfish in the whiting fishery,
however, is managed under a trip limit
structure. Vessels fishing under the
whiting EFPs are allowed to land
unsorted catch at shoreside processing
facilities, including species in excess of
the trip limits and species such as
salmon that would otherwise be illegal
to have on board the vessel. Without an
EFP, groundfish regulations at 50 CFR
660.306(a)(2) and (a)(6) require vessels
to sort their catch at sea and discard as
soon as practicable all prohibited
species (including salmon and halibut),
protected species, and groundfish
species in excess of cumulative limits at
sea.

Overall management of the salmon
and groundfish fisheries has
significantly changed since the early
1990’s, when EFPs were first used in the
whiting fishery. Since the beginning of
the shore-based whiting fishery in 1992,
new salmon Evolutionarily Significant
Unit (ESUs) have been listed under the
ESA, and several groundfish species
that are incidentally taken in the
whiting fishery have been declared

overfished. In addition, “‘bycatch limit”
management of overfished species has
been used to allow the whiting fishery
full access to the whiting OY. With the
bycatch limit management approach, a
bycatch limit amount is specified for an
overfished species and the whiting
fishery is allowed incidental catch of
that species up to that amount. If a
bycatch limit for any one of the species
limits is reached before the whiting
allocations are attained, all non-tribal
commercial sectors of the whiting
fishery must be closed.

The Shoreside Whiting Observation
Program (SHOP), a coordinated
monitoring effort by the States of
Oregon, Washington, and California,
was established to provide catch data
from vessels fishing under the EFPs.
Although the program’s structure and
priorities have changed over the years,
the SHOP has had the primary
responsibility of monitoring the shore-
based whiting fishery and providing
catch data to NMFS for management of
the fishery. In 2006, SHOP experienced
ongoing difficulties in obtaining timely
catch reports from some designated
processors. Delays in catch reports can
compromise the ability to adequately
monitor the catch of whiting, bycatch
limits, and in particular the bycatch
limits for the overfished species that are
most frequently encountered in the
whiting fishery. Having the ability to
closely monitor bycatch limits and close
the whiting fishery if a limit is reached
prevents the whiting fishery from
affecting the other groundfish fisheries
and reduces the risk of exceeding
overfished species OYs.

In 2007, the shore-based whiting
fishery will be managed under an EFP,
similar to what was in place in 2006.
Therefore, NMFS believes that it is
necessary to implement this rule to
prevent catch accounting difficulties
experienced in 2006. During 2007,
NMEFS and the Council will continue to
develop the Maximized Retention and
Monitoring Program for the whiting
Shoreside Fishery, which is intended to
be implemented by regulation before the
2008 fishery.

This proposed rule would require
persons called “first receivers” who
receive, buy, or accept whiting
deliveries of 4,000 1b (1.8 mt) or more
from vessels using mid-water trawl gear
during the primary whiting season
(generally, these are whiting shoreside
processing facilities, but also include
entities that truck whiting to other
facilities) to have and use a NMFS-
approved electronic fish ticket program
and to send daily catch reports to the
Pacific States Marine Fish Commission
(PSMFQ). The electronic fish tickets are

used to collect information similar to
the information currently required in
state fish receiving tickets or landing
receipts (state fish tickets). The daily
reports would be used to track catch
allocations, bycatch limits and
prohibited species catch. First receivers
would provide the computer hardware,
software (Microsoft Office with Access
2003 or later,) and internet access
necessary to support the electronic fish
ticket program and daily e-mail
transmissions. Electronic fish tickets
must be submitted within 24 hours from
the date the catch is received upon
landing. Because 2007 will be the first
year that the electronic fish ticket
program will be used, the proposed
action includes waiver provisions and
defines alternative means for submitting
fish tickets to meet the daily reporting
needs of the fishery, should there be
performance issues with software or
other system failures beyond a receiver’s
control.

Federal regulations would not replace
any state recordkeeping or reporting
requirements. Regulations at 50 CFR
660.303 would continue to require
vessels to make and/or file, retain, or
make available any and all reports (i.e.,
logbooks, fish tickets, etc.) of groundfish
harvests and landings as required by the
applicable state law. At this time, only
the State of Oregon allows printed and
signed copies of the electronic fish
tickets to be submitted as the official
state fish ticket. The States of
Washington and California could
continue to require the submission of
paper forms as issued by the state.

In addition to the sorting
requirements specified at
§§660.306(a)(7) and 660.370(h)(6)(i),
sorting requirements would be specified
for whiting catch received by first
receivers, since these deliveries may
contain groundfish in excess of trip
limits, unmarketable groundfish,
prohibited species, and protected
species that are not addressed by
current groundfish regulations. In
addition, Federal groundfish regulations
would be revised to require that
deliveries from vessels participating in
the whiting shoreside fishery must be
adequately sorted by species or species
group and the catch weighed following
offloading from the vessel and prior to
transporting the catch. If sorting and
weighing requirements specified in
Federal regulation are more specific
than state fish ticket requirements, the
first receivers would be required to
record the species that are sorted and
weighed on all electronic fish ticket
submissions.

First receivers would be required to
report, on electronic fish tickets, actual
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and accurate weights derived from
scales. Though there are considerable
differences in the requirements between
states, each state has requirements for
scale performance and testing
established by state agencies for weights
and measures. How these requirements
apply to seafood processors varies
between states.

Classification

NMEFS has determined that the
proposed rule is consistent with the
FMP and has preliminarily determined
that the rule is consistent with the
Magnuson-Stevens Fishery
Conservation and Management Act and
other applicable laws.

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

An initial regulatory flexibility
analysis (IRFA) was prepared, as
required by section 603 of the RFA
(RFA). The IRFA describes the
economic impact this proposed rule, if
adopted, would have on small entities.
A description of the action, why it is
being considered, and the legal basis for
this action are contained at the
beginning of this section in the
preamble and in the SUMMARY section
of the preamble. A copy of the IRFA is

available from NMFS (see ADDRESSES).

A summary of the analysis follows:
The whiting shoreside fishery has
been managed under an EFPs since
1992. However, an EFP is supposed to
be a short-term, temporary and
exploratory response to issues that
potentially should be addressed by
permanent regulations. The proposed
action (Alternative 2) would be the first
step towards replacing the EFP with
permanent regulations as it would put
in place new Federal catch accounting
requirements. Although EFPs will
continue to be issued in 2007, the
proposed regulations are intended to
supplement EFP activities with
regulations that mainly affect the
processors or other first receivers of
whiting EFP catch. The proposed
regulations will require the submission
of electronic fish tickets within 24 hours
of landing, the sorting of catch at time
of offload and prior to transporting
catch from the port of fish landing, the
use of state approved scales with
appropriate accuracy ranges for the
amount of fish being weighed, and that
all weights reported on the electronic
fish tickets be from such scales. The
proposed Federal regulations mirror or
enhance existing state regulations and
associated paper-based fish ticket
systems or put into Federal regulation
provisions associated with current EFP
management. This action is expected to

provide more timely reporting and
improved estimates of the catch of
whiting, ESA listed salmon species, and
overfished groundfish species. The
whiting shoreside fishery needs to have
a catch reporting system in place to:
adequately track the incidental take of
Chinook salmon as required in the ESA
Section 7 Biological Opinion for
Chinook salmon catch in the whiting
fishery; and to track the catch of target
and overfished groundfish species such
that the fishing industry is not
unnecessarily constrained and that the
sector allocation and bycatch limits are
not exceeded. This action is intended to
address catch accounting concerns that
occurred during the 2006 season that
compromised the ability to account for
the catch of target, incidental and
prohibited species.

In 2006 there were 23 processors that
purchased whiting from fishermen with
ten of these processors purchasing from
4 1b (2 kg) to 8,000 b (3,629 kg) of
whiting. The other thirteen processors
all processed at least 1 million 1b (454
mt) of whiting each. During 2006 these
thirteen processors purchased 280
million 1b (127,007 mt) of whiting worth
$17.4 million ex-vessel, and 110 million
1b (49,896 mt) of other fish and shellfish
worth $78.5 million. Over the 2000-
2006 period there were seventeen
different facilities that processed at least
1 million 1b (454 mt) in any one year.
These processors can be classified into
“Main” and “Other” plants. Over this
period there were eight “Main”
processors that processed 1 million lb
(454 mt) in at least seven of the eight
years during this period. Because of
entry and exit of the processors, the
composition of the “Other” processor
group changes significantly in most
years. In 2005, there were no “Other”
processors while in 2006, five new
processors entered, only one of which
had operated before. Over the 2000—
2006 period, the “Main” processors
typically harvest 90 to 100 percent of
the whiting.

The Small Business Administration
(SBA) has established size criteria for all
major industry sectors in the U.S.
including fish harvesting entities, for-
hire entities, fish processing businesses,
and fish dealers. A business involved in
fish harvesting is a small business if it
is independently owned and operated
and not dominant in the field of
operation (including its affiliates) and if
it has combined annual receipts not in
excess of $3.5 million for all its
affiliated operations worldwide. For-
hire vessels are considered small
entities, if they have annual receipts not
in excess of $6 million. A seafood
processor is a small business if it is

independently owned and operated, not
dominant in its field of operation, and
employs 500 or fewer persons on a full-
time, part-time, temporary, or other
basis, at all its affiliated operations
world wide. Finally, a wholesale
business servicing the fishing industry
(fish dealer) is a small business if it
employs 100 or few persons on a full
time, part-time, temporary, or other
basis, at all its affiliated operations
worldwide.

The SBA has established “principles
of affiliation” to determine whether a
business concern is “independently
owned and operated.” In general,
business concerns are affiliates of each
other when one concern controls or has
the power to control the other, or a third
party controls or has the power to
control both. The SBA considers factors
such as ownership, management,
previous relationships with or ties to
another concern, and contractual
relationships, in determining whether
affiliation exists. Individuals or firms
that have identical or substantially
identical business or economic interests,
such as family members, persons with
common investments, or firms that are
economically depen