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SMALL BUSINESS ADMINISTRATION
2 CFR Part 2700

13 CFR Parts 134 and 145

RIN 3245-AF63

Small Business Administration
Implementation of OMB Guidance on
Nonprocurement Debarment and
Suspension

AGENCY: U.S. Small Business
Administration.

ACTION: Direct final rule.

SUMMARY: The U.S. Small Business
Administration (SBA) is moving its
regulations on nonprocurement
debarment and suspension from their
current location in title 13 of the Code
of Federal Regulations (CFR) to title 2 of
the CFR, and is adopting the format
established by the Office of Management
and Budget (OMB). This rule establishes
anew 2 CFR part 2700 that adopts
OMB’s final government-wide guidance
on nonprocurement debarment and
suspension and contains supplemental
SBA nonprocurement debarment and
suspension provisions. In addition, this
rule removes the existing SBA
nonprocurement debarment and
suspension regulations and makes a
conforming change and minor
procedural clarifications. These changes
constitute an administrative
simplification that makes no substantive
change in SBA policy or procedures for
nonprocurement debarment and
suspension. SBA is also amending a
provision in its Rules of Procedure
Governing Cases Before the Office of
Hearings and Appeals (13 CFR
134.102(p)) to update the reference to
SBA’s nonprocurement debarment and
suspension regulations.

DATES: Effective Date: This rule is
effective September 18, 2007 without
further action.

FOR FURTHER INFORMATION CONTACT:
Kevin Harber, Office of General
Counsel, U.S. Small Business
Administration, 409 Third St., SW., Ste.
5700, Washington, DC 20416, telephone
202-619-1602 and e-mail:
Kevin.Harber@sba.gov.

SUPPLEMENTARY INFORMATION:

I. Introduction

On May 11, 2004, OMB established
title 2 of the CFR with two subtitles (69
FR 2627). Subtitle A, “Government-
wide Grants and Agreements,” contains
OMB policy guidance to Federal
agencies on grants and agreements.
Subtitle B, “Federal Agency Regulations
for Grants and Agreements,” contains
Federal agencies’ regulations
implementing the OMB guidance, as it
applies to grants and other financial
assistance agreements and
nonprocurement transactions.

On August 31, 2005, OMB published
interim final guidance for government-
wide nonprocurement debarment and
suspension in the Federal Register (70
FR 51863). The guidance was located in
title 2 of the CFR as new subtitle A,
chapter 1, part 180. The interim final
guidance updated previous OMB
guidance that was issued pursuant to
Executive Order 12549, “‘Debarment and
Suspension” (February 18, 1986), which
gave government-wide effect to each
agency’s nonprocurement debarment
and suspension actions. Section 6 of the
Executive Order authorized OMB to
issue guidance to Executive agencies on
nonprocurement debarment and
suspension, including provisions
prescribing government-wide criteria
and minimum due process procedures.
Section 3 directed Executive agencies to
issue regulations implementing the
Executive Order that are consistent with
the OMB guidelines. The interim final
guidance at 2 CFR part 180 conforms the
OMB guidance with the Federal
agencies’ November 26, 2003, update to
the common rule on nonprocurement
debarment and suspension (see 70 FR
51864). Although substantively the
same as the common rule, OMB’s
interim final guidance was published in
a form suitable for agency adoption,
thus eliminating the need for each
agency to repeat the full text of the OMB
government-wide guidance in its
implementing regulations. This new
approach is intended to make it easier
for recipients of covered transactions or

respondents in suspension or debarment
actions to discern agency-to-agency
variations from the common rule
language; reduce the volume of Federal
regulations in the CFR; and streamline
the process for updating the
government-wide requirements on
nonprocurement debarment and
suspension (70 FR 51864). On
November 15, 2006, OMB published a
final rule adopting the interim final
guidance with changes (71 FR 66431).

This direct final rule places SBA’s
nonprocurement debarment and
suspension regulations in subtitle B of
title 2 of the CFR, along with other
agencies’ nonprocurement debarment
and suspension rules. This action was
required by the OMB interim final
guidance, which was made final on
November 15, 2006 (see 2 CFR 180.20,
180.25, 180.30 and 180.35). The new
CFR part 2700 adopts the OMB
guidelines with additions and
clarifications that SBA made to the
common rule on nonprocurement
debarment and suspension in the SBA
rule published on November 26, 2003
(68 FR 66544—70). The substance of
SBA’s nonprocurement debarment and
suspension is unchanged. SBA is
removing 13 CFR part 145, which was
last revised as part of the November
2003 common rule.

SBA is not soliciting public comment
on this rule and is instead issuing this
rule as a direct final rule. Under 5
U.S.C. 553(b)(3)(A) agencies are not
required to undergo notice and
comment procedure for “‘interpretative
rules, general statements of policy, or
rules of agency organization, procedure,
or practice.” Because this rule adopts
OMB’s published guidelines, which
followed notice and comment
procedures, and collocates SBA’s
specific nonprocurement suspension
and debarment rules to title 2 of the
CFR, we believe that it falls under the
exception cited above.

Compliance With Executive Orders
13132, 12988 and 12866, the Regulatory
Flexibility Act (5 U.S.C. 601-602), and
the Paperwork Reduction Act (44 U.S.C.
Ch. 35)

This regulation will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
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levels of government. Therefore, for the
purposes of Executive Order 13132,
SBA determines that this rule has no
federalism implications warranting
preparation of a federalism assessment.

OMB has determined this rule is not
a “significant regulatory action” under
Executive Order 12866.

This action meets applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988, Civil
Justice Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden. The action does not have
retroactive or preemptive effect.

SBA has determined that this rule
does not impose additional reporting or
recordkeeping requirements under the
Paperwork Reduction Act, 44 U.S.C.
Chapter 35.

The Regulatory Flexibility Act (RFA),
5 U.S.C. 601, requires administrative
agencies to consider the effect of their
actions on small entities, small non-
profit enterprises, and small local
governments. Pursuant to the RFA,
when an agency issues a rulemaking,
the agency must prepare a regulatory
flexibility analysis which describes the
impact of the rule on small entities.
However, section 605 of the RFA allows
an agency to certify a rule, in lieu of
preparing an analysis, if the rulemaking
is not expected to have a significant
economic impact on a substantial
number of small entities. Within the
meaning of the RFA, SBA certifies that
this rule will not have a significant
economic impact on a substantial
number of small entities because the
rule imposes no direct requirements on
small entities.

List of Subjects
2 CFR Part 2700

Administrative practice and
procedure, Debarment and suspension,
Grant programs, Reporting and
recordkeeping requirements.

13 CFR Part 134

Administrative practice and
procedure, Claims, Equal access to
justice, Lawyers, Organizations and
functions (Government agencies).

13 CFR Part 145

Administrative practice and
procedure, Government contracts, Grant
programs, Loan programs, Reporting
and recordkeeping requirements.

m Accordingly, under the authority of 15
U.S.C. 634, SBA amends the Code of
Federal Regulations, Title 2, Subtitle B,
and Title 13, Chapter 1, as follows:

Title 2—Grants and Agreements

m 1. Add Chapter XXVII, consisting of
Part 2700 to Subtitle B to read as
follows:

Chapter XXVII—Small Business
Administration

PART 2700—NONPROCUREMENT
DEBARMENT AND SUSPENSION

Sec.

2700.10 What does this part do?

2700.20 Does this part apply to me?

2700.30 What policies and procedures must
I follow?

Subpart A—General

2700.137 Who in the Small Business
Administration may grant an exception
to let an excluded person participate in
a covered transaction?

Subpart B—Covered Transactions
2700.220 What contracts and subcontracts,

in addition to those listed in 2 CFR
180.220, are covered transactions?

Subpart C—Responsibilities of Participants

Regarding Transactions

2700.332 What methods must I use to pass
requirements down to participants at
lower tiers with whom I intend to do
business?

Subpart D—Responsibilities of Federal

Agency Officials Regarding Transactions

2700.437 What method do I use to
communicate to a participant the
requirements described in the OMB
guidance at 2 CFR 180.4357

Subpart E-F—[Reserved]

Subpart G—Suspension

2700.765 How may I appeal my
suspension?

Subpart H—Debarment

2700.890 How may I appeal my debarment?

Subpart I—Definitions
2700.930 Debarring official
2700.995 Principal

2700.1010 Suspending official

Subpart J—[Reserved]

Authority: Sec. 2455, Pub. L. 103-355, 108
Stat. 3327 (31 U.S.C. 6101 note); E.O. 12549
(3 CFR, 1986 Comp., p. 189); E.O. 12689 (3
CFR, 1989, 1986 Comp., p. 235); 15 U.S.C.
634(b)(6).

§2700.10 What does this part do?

This part adopts the Office of
Management and Budget (OMB)
guidance in subparts A through I of 2
CFR part 180, as supplemented by this
part, as the SBA policies and procedures
for nonprocurement debarment and
suspension. It thereby gives regulatory
effect for SBA to the OMB guidance as
supplemented by this part. This part
satisfies the requirements in section 3 of
Executive Order 12549, “Debarment and
Suspension” (3 CFR 1986 Comp., p.

189); Executive Order 12689,
“Debarment and Suspension” (3 CFR
1989 Comp., p. 235); and section 2455
of the Federal Acquisition Streamlining
Act of 1994, Pub. L. 103-355 (31 U.S.C.
6101 note).

§2700.20 Does this part apply to me?

This part and, through this part,
pertinent portions of the OMB guidance
in subparts A through I of 2 CFR part
180 (see table at 2 CFR 180.100(b))
apply to you if you are a—

(a) Participant or principal in a
“covered transaction” (see subpart B of
2 CFR part 180 and the definition of
“nonprocurement transaction” at 2 CFR
180.970);

(b) Respondent in an SBA suspension
or debarment action;

(c) SBA debarment or suspension
official; or

(d) SBA grants officer, agreements
officer, or other official authorized to
enter into any type of nonprocurement
transaction that is a covered transaction.

§2700.30 What policies and procedures
must | follow?

The SBA policies and procedures you
must follow are the policies and
procedures specified in each applicable
section of the OMB guidance in subparts
A through I of 2 CFR part 180, as that
section is supplemented by the section
in this part with the same section
number. The contracts that are covered
transactions, for example, are specified
by section 220 of the OMB guidance
(i.e., 2 CFR 180.220) as supplemented
by section 220 of this part (i.e.,
§2700.220). For any section of OMB
guidance in Subparts A through I of 2
CFR 180 that has no corresponding
section in this part, SBA policies and
procedures are those in the OMB
guidance.

Subpart A—General

§2700.137 Who in the Small Business
Administration may grant an exception to
let an excluded person participate in a
covered transaction?

The Director of the Office of Lender
Oversight may grant an exception
permitting an excluded person to
participate in a particular covered
transaction under SBA’s financial
assistance programs. For all other
Agency programs, the Director of the
Office of Business Operations may grant
such an exception.

Subpart B—Covered Transactions

§2700.220 What contracts and
subcontracts, in addition to those listed in
2 CFR 180.220, are covered transactions?
In addition to the contracts covered
under 2 CFR 180.22(b) of the OMB
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guidance, this part applies to any
contract, regardless of tier, that is
awarded by a contractor, subcontractor,
supplier, consultant, or its agent or
representative in any transaction, if the
contract is to be funded or provided by
the SBA under a covered
nonprocurement transaction and the
amount of the contract is expected to
equal or exceed $25,000. This extends
the coverage of the SBA
nonprocurement suspension and
debarment requirements to all lower
tiers of subcontracts under covered
nonprocurement transactions, as
permitted under the OMB guidance at 2
CFR 180.200(c) (see optional lower tier
coverage in the figure in the Appendix
to 2 CFR part 180)

Subpart C—Responsibilities of
Participants Regarding Transactions

§2700.332 What methods must | use to
pass requirements down to participants at
lower tiers with whom | intend to do
business?

You, as a participant, must include a
term or condition in lower-tier
transactions requiring lower-tier
participants to comply with subpart C of
the OMB guidance in 2 CFR part 180,
as supplemented by this part.

Subpart D—Responsibilities of Federal
Agency Officials Regarding
Transactions

§2700.437 What method do | use to
communicate to a participant the
requirements described in the OMB
guidance at 2 CFR 180.435?

To communicate to a participant the
requirements described in 2 CFR
180.435 of the OMB guidance, you must
include a term or condition in the
transaction that requires the
participant’s compliance with subpart C
of 2 CFR part 180, as supplemented by
subpart C of this part, and requires the
participant to include a similar term or
condition in lower-tier covered
transactions.

Subpart E-F—[Reserved]

Subpart G—Suspension

§2700.765 How may | appeal my
suspension?

(a) If the SBA suspending official
issues a decision under § 180.755 to
continue your suspension after you
present information in opposition to
that suspension under § 180.720, you
may ask for review of the suspending
official’s decision in two ways:

(1) You may ask the suspending
official to reconsider the decision for
material errors of fact or law that you

believe will change the outcome of the
matter; or

(2) You may request that the SBA
Office of Hearings and Appeals (OHA)
review the suspending official’s
decision to continue your suspension
within 30 days of your receipt of the
suspending official’s decision under
§180.755 or paragraph (a)(1) of this
section. However, OHA may reverse the
suspending official’s decision only
where OHA finds that the decision is
based on a clear error of material fact or
law, or where OHA finds that the
suspending official’s decision was
arbitrary, capricious, or an abuse of
discretion. You may appeal the
suspending official’s decision without
requesting reconsideration, or you may
appeal the decision of the suspending
official on reconsideration. The
procedures governing OHA appeals are
set forth in 13 CFR part 134.

(b) A request for review under this
section must be in writing; state the
specific findings you believe to be in
error; and include the reasons or legal
bases for your position.

(c) OHA, in its discretion, may stay
the suspension pending review of the
suspending official’s decision.

(d) The SBA suspending official and
OHA must notify you of their decision
under this section, in writing, using the
notice procedures set forth at §§180.615
and 180.975.

Subpart H—Debarment

§2700.890 How may | appeal my
debarment?

(a) If the SBA debarring official issues
a decision under § 180.870 to debar you
after you present information in
opposition to a proposed debarment
under § 180.815, you may ask for review
of the debarring official’s decision in
two ways:

(1) You may ask the debarring official
to reconsider the decision for material
errors of fact or law that you believe will
change the outcome of the matter; or

(2) You may request that the SBA
Office of Hearings and Appeals (OHA)
review the debarring official’s decision
to debar you within 30 days of your
receipt of the debarring official’s
decision under § 180.870 or paragraph
(a)(1) of this section. However, OHA
may reverse the debarring official’s
decision only where OHA finds that the
decision is based on a clear error of
material fact or law, or where OHA
finds that the debarring official’s
decision was arbitrary, capricious, or an
abuse of discretion. You may appeal the
debarring official’s decision without
requesting reconsideration, or you may
appeal the decision of the debarring

official on reconsideration. The
procedures governing OHA appeals are
set forth in 13 CFR part 134.

(b) A request for review under this
section must be in writing; state the
specific findings you believe to be in
error; and include the reasons or legal
bases for your position.

(c) OHA, in its discretion, may stay
the debarment pending review of the
debarring official’s decision.

(d) The SBA debarring official and
OHA must notify you of their decision
under this section, in writing, using the
notice procedures set forth at §§180.615
and 180.975.

Subpart I—Definitions

§2700.930 Debarring official (SBA
supplement to government-wide definition
at 2 CFR 180.930).

For SBA, the debarring official for
financial assistance programs is the
Director of the Office of Lender
Oversight; for all other programs, the
debarring official is the Director of the
Office of Business Operations.

§2700.995 Principal (SBA supplement to
government-wide definition at 2 CFR
180.995).

Principal means—

(a) Other examples of individuals who
are principals in SBA covered
transactions include:

(1) Principal investigators.

(2) Securities brokers and dealers
under the section 7(a) Loan, Certified
Development Company (CDC) and
Small Business Investment Company
(SBIC) programs.

(3) Applicant representatives under
the section 7(a) Loan, CDC, SBIC, Small
Business Development Center (SBDC),
and section 7(j) programs.

(4) Providers of professional services
under the section 7(a) Loan, CDC, SBIC,
SBDC, and section 7(j) programs.

(5) Individuals that certify,
authenticate or authorize billings.

(b) [Reserved]

§2700.1010 Suspending official (SBA
supplement to government-wide definition
at 2 CFR 180.1010).

For SBA, the suspending official for
financial assistance programs is the
Director of the Office of Lender
Oversight; for all other programs, the
suspending official is the Director of the
Office of Business Operations.
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Subpart J—[Reserved]

Title XIII—Business Credit and
Assistance; Chapter [—Small Business
Administration

PART 134—RULES OF PROCEDURE
GOVERNING CASES BEFORE THE
OFFICE OF HEARINGS AND APPEALS

m 2. The authority citation for part 134
continues to read as follows:

Authority: 5 U.S.C. 504; 15 U.S.C. 632,
634(b)(6), 637(a), 648(1), 656(i), and 687(c);
E.O. 12549, 51 FR 6370, 3 CFR, 1986 Comp.,
p. 189.

§134.102 [Amended]

m 3. Section 134.102(p) of subpart B is
amended by removing “‘part 145 of this
chapter” and adding “2 CFR parts 180
and 2700” in its place.

PART 145—[REMOVED]

m 4. Under the authority of 15 U.S.C.

634, 13 CFR part 145 is removed.
Dated: July 12, 2007.

Steven C. Preston,

Administrator.

[FR Doc. E7-14035 Filed 7-19-07; 8:45 am]

BILLING CODE 8025-01-P

DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration

7 CFR Parts 800 and 810

RIN 0580-AA91

United States Standards for Sorghum

AGENCY: Grain Inspection, Packers and
Stockyards Administration, USDA.
ACTION: Final rule.

SUMMARY: We are revising the United
States Standards for Sorghum to amend
the definitions of the classes Sorghum,
White sorghum, and Tannin sorghum,
and to amend the definition of nongrain
sorghum. We are amending the grade
limits for broken kernels and foreign
material (BNFM), and the subfactor
foreign material (FM). Additionally, we
are inserting a total count limit for other
material into the standards and revising
the method of certifying test weight
(TW). Further, we are changing the
inspection plan tolerances for BNFM
and FM. These changes will help
facilitate the marketing of sorghum.
DATES: Effective Date: June 1, 2008.

FOR FURTHER INFORMATION CONTACT:
Patrick McCluskey at GIPSA, USDA,
Suite 180 STOP 1404, 6501 Beacon
Drive, Kansas City, MO, 64133;

Telephone (816) 823—4639; fax (816)
823-4644.
SUPPLEMENTARY INFORMATION:

Background

The United States Grain Standards
Act (USGSA) authorizes the Secretary of
Agriculture to establish official
standards of kind and class, quality and
condition for sorghum and other grains
(7 U.S.C. 76). The United States
Standards for Grain serve as the starting
point to define grain quality in the
marketplace. The United States
Standards for Sorghum are in the
regulations at 7 CFR 810.1401—
810.1405.

On September 24, 2003, GIPSA was
asked by the National Sorghum
Producers (NSP, formerly National
Grain Sorghum Producers) to initiate a
review of the sorghum standards.
Accordingly, in the December 17, 2003
Federal Register (68 FR 70201), through
an Advance Notice of Proposed
Rulemaking (ANPR) we requested views
and comments on the sorghum
standards. We received 35 comments to
the ANPR. In the March 29, 2006
Federal Register (71 FR 15633—-15639)
we invited comments to our proposed
rule identifying changes to the United
States Standards for Sorghum to:

(1) Delete the reference to tannin
content from definitions of Sorghum,
Tannin sorghum and White sorghum,
and define these classes based on the
presence or absence of a pigmented testa
(subcoat);

(2) Revise the definition of nongrain
sorghum by deleting sorghum-
sudangrass hybrids, sorgrass, and
adding language referencing seeds of
Sorghum bicolor (L.) Moench that
appear atypical of grain sorghum;

(3) Reduce the grading limits for
broken kernels and foreign material
(BNFM) and the subfactor foreign
material (FM);

(4) Insert a total count limit of 10 for
other material used to determine sample
grade factors;

(5) Report the certification of sorghum
test weight in tenths of a pound per
bushel; and

(6) Revise the sorghum breakpoints
and associated grade limits for U.S. Nos.
1, 2, 3, and 4 BNFM and FM.

Comment Review

We received 11 comments expressing
a variety of views during the 60 day
comment period for the proposed rule.
We received comments from sorghum
producers, producer and other industry
organizations, grain handlers, and a
sorghum researcher.

Overall, the comments supported all
or a significant portion of the changes.

A few commenters opposed specific
portions of the changes. Some
commenters requested additional
changes beyond the scope of the
proposed rule: Deleting the separate
reference to FM but retaining the
standard for total BNFM in the sorghum
standard; deleting the reference to other
grains from the definition of Damaged
Kernels and Heat-damaged Kernels; and
standardizing feed grain standards. We
will consider these comments for future
work on the standards.

Sorghum Class Definitions

We proposed removing the reference
to tannin content from definitions of
Sorghum, Tannin sorghum and White
sorghum, and define these classes based
on the presence or absence of a
pigmented testa (subcoat). We received
nine comments on the proposal to
remove the word tannin from the class
definitions of Sorghum, Tannin
sorghum, and White sorghum. Eight
commenters directly supported the
proposal as written and the other
commenter did not oppose the proposal
as written. No comments were received
opposing the proposal. Of the
supporting comments, most used
identical language to state that defining
sorghum based on the lack of a
pigmented testa (subcoat) addressed the
concerns of sorghum marketing
organizations. Accordingly, we are
amending the sorghum standards to
remove the reference to tannin content
from definitions of Sorghum, Tannin
sorghum and White sorghum, and
define these classes based on the
presence or absence of a pigmented testa
(subcoat), as set forth in the proposal.

Nongrain Sorghum Definition

We proposed changing the definition
of nongrain sorghum by (1) removing
sorgrass and sorghum-sudangrass
hybrids by (2) adding the words “‘seeds
of Sorghum bicolor (L.) Moench that
appear atypical of grain sorghum.” No
commenters opposed or supported the
proposal as written. Sorghum-
sudangrass hybrids (botanically,
Sorghum bicolor (L.) Moench), despite
being grown as a forage crop, can either
produce kernels which appear typical of
grain sorghum or kernels that appear
atypical of grain sorghum. We continue
to believe that there is no reason to
count kernels which appear typical of
grain sorghum as nongrain sorghum,
and this proposed change is made final
herein.

Comments were received supporting
the removal of sweet sorghum (sorgo)
from the definition of nongrain sorghum
because botanically, sweet sorghum is
Sorghum bicolor (1.) Moench, as is grain
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sorghum and sorghum-sudangrass
hybrid. We discussed removing sweet
sorghum (sorgo) from the definition of
nongrain sorghum in the proposed rule
but did not propose it as a change to the
standards, taking into account
comments received as a result of the
ANPR. Sweet sorghum plants can
produce kernels that appear either
typical or atypical of grain sorghum.
Using the same rationale applied to
sorghum-sudangrass hybrids, we believe
there is no reason to count sweet
sorghum kernels which appear typical
of grain sorghum as nongrain sorghum.
Further, the additional wording “and
seeds of Sorghum bicolor (L.) Moench
that appear atypical of grain sorghum”
will allow sweet sorghum kernels which
appear atypical of grain sorghum to be
counted as nongrain sorghum.
Therefore, based on the comments
received, we will delete sweet sorghum
(sorgo) from the definition of nongrain
sorghum.

Finally, comments noted that
producers appear to be restricted from
receiving any program support from
USDA because of the continuing
classification of sweet sorghum as a
nongrain. However, market conditions
drive standards development and
amendment, not eligibility for program
support from USDA. Nonetheless, the
definition of nongrain sorghum will be
changed, but not because of this
comment.

BNFM and FM Grade Limits

We proposed reducing the grade
limits for BNFM and the subfactor FM.
Comments noted that proposed
revisions to the limits for BNFM and the
subfactor FM would make it very
difficult to achieve U.S. Number 1. We
carefully considered the technical
constraints and concerns raised as a
result of this proposed change.
Currently, U.S. Number 2 is the
common trading standard and our
analysis showed virtually no difference
in the percentage of sorghum receiving
the Number 2 grade (BNFM: 100.0
percent versus 99.8 percent; FM: 99.9
percent versus 95.8 percent) as a result
of reducing the grade limits. We believe
there will be no aggregate negative
impact on the export sorghum market.
Likewise, we believe changes to the
sorghum standards must serve to
improve market efficiency and
encourage the production and delivery
of high quality sorghum. Therefore, we
are making no changes based on this
comment.

Total Other Material Count

We proposed limiting the total
number of pieces of other material upon

which sample grade factor
determinations are made. Eight
comments were received supporting the
proposal specifically or by inference. No
comments were received opposing the
proposal. Sorghum is used as a food
grain in much of the world, thus the
sample grade limit for sorghum should
be consistent with the sample grade
limits for other grains used as food.
Accordingly, we are amending the
sorghum standards to include a
maximum count limit of 10 for the total
of other material used to determine
sample grade factors.

Test Weight Certification

We proposed revising the certification
of sorghum test weight from TW from
whole and half pounds, with a fraction
of a half pound disregarded, to
certification in tenths of a pound. One
comment was received in support of the
proposal, and no comments were
received opposing the proposal as
written. Accordingly, as set forth in the
proposal, we are amending the grain
standards to revise the certification of
sorghum test weight.

Inspection Plan Tolerances

Shiplots, unit trains, and lash barge
lots are inspected with a statistically
based inspection plan. Inspection
tolerances, commonly referred to as
Breakpoints (BP), are used to determine
acceptable quality. The revisions to the
sorghum standards require revisions to
some breakpoints. Accordingly, we are
revising Table 15 of section 800.86(c)(2)
to reflect the corresponding changes in
the established inspection plan
tolerances. The grade limits (GL) for
sorghum are also revised in Table 15.

Effective Date

As specified in the USGSA (7 U.S.C.
76(b)), amendments to the standards
cannot become effective less than one
calendar year after public notification,
unless in the judgment of the Secretary,
the public health, interest, or safety
require that they become effective
sooner. In accordance with that section
of the Act, it is determined that it is in
the public interest to have this final rule
effective on June 1, 2008, in order to
coincide with the start of the 2008
sorghum harvest, and to facilitate
domestic and export marketing of
sorghum.

Executive Order 12866 and Regulatory
Flexibility Act

This action has been determined to be
exempt for the purposes of Executive
Order 12866, and therefore has not been
reviewed by the Office of Management
and Budget.

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 601 et seq.) requires agencies
to consider the economic impact of each
rule on small entities and evaluate
alternatives that would accomplish the
objectives of the rule without unduly
burdening small entities or erecting
barriers that would restrict their ability
to compete in the market.

We are amending the grain standards
to change the definition of sorghum
classes by deleting references to tannin
and adding language referencing the
presence or absence of a pigmented
testa. We are amending the definition of
nongrain sorghum by removing
sorghum-sudangrass hybrids, sorgrass,
and sweet sorghum (sorgo), and adding
language referencing seeds of Sorghum
bicolor (L.) Moench that appear atypical
of grain sorghum. We are amending the
grade and grade requirements for
sorghum by reducing the grading limits
for broken kernels and foreign material
(BNFM) and the subfactor foreign
material (FM), and inserting a total
count limit of 10 for other material used
to determine sample grade factors. We
are amending the grain standards to
report the certification of test weight in
tenths of a pound. The changes made to
the sorghum standards in this final rule
are needed to ensure market-relevant
standards and grades and facilitate the
marketing of grain.

Under the provisions of the USGSA,
grain exported from the United States
must be officially inspected and
weighed. The regulations and standards
are applied equally to all entities.

We provide mandatory inspection and
weighing services at 33 export elevators
(including four floating elevators). All of
these facilities are owned by multi-
national corporations, large
cooperatives, or public entities that do
not meet the requirements for small
entities established by the Small
Business Administration.

The U.S. sorghum industry, including
producers (approximately 40,000
(USDA-2002 Census of Agriculture)),
handlers, processors, and merchandisers
are the primary users of the U.S.
Standards for Sorghum and utilize the
official standards as a common trading
language to market grain sorghum. We
assume that some of the entities may be
small.

In addition to GIPSA, there are 55
official agencies that perform official
services under the USGSA. Most users
of the official inspection and weighing
services, and the entities that perform
these services, do not meet the
regulations for small entities.

The USGSA (7 U.S.C. 87f-1) requires
the registration of all persons engaged in
the business of buying, handling,
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weighing, or transporting grain for sale
in foreign commerce. The USGSA
regulations (7 CFR 800.30) define a
foreign commerce grain business as
persons who regularly engage in buying
for sale, handling, weighing, or
transporting grain totaling 15,000 metric
tons or more during the preceding or
current calendar year. At present, there
are 92 registrants who account for
practically 100 percent of U.S. sorghum
exports, which for fiscal year (FY) 2005
totaled approximately 3,138,580 metric
tons (MT). While most of the 89
registrants are large businesses, we
assume some may be small.

GIPSA determined that this final rule
will not have a significant economic
impact on a substantial number of small
entities, as defined in the Regulatory
Flexibility Act.

Paperwork Reduction Act

Pursuant to the Paperwork Reduction
Act of 1995, the existing information
collection requirements are approved
under OMB Number 0580-0013. No
additional collection or recordkeeping
requirements are imposed on the public
by this final rule. Accordingly, OMB
clearance is not required by section
350(h) of the Paperwork Reduction Act,
44 U.S.C. 3501 et seq., or OMB’s

TABLE 15.—GRADE LIMITS (GL) AND BREAKPOINTS (BP)

implementing regulation at 5 CFR part
1320.

E-Government Compliance

We are committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

Executive Order 12988

Executive Order 12988, Civil Justice
Reform, instructs each executive agency
to adhere to certain requirements in the
development of new and revised
regulations in order to avoid unduly
burdening the court system. The final
rule was reviewed under this Executive
Order and no additional related
information has been obtained since
then. This final rule is not intended to
have a retroactive effect. The United
States Grain Standards Act provides in
Section 87g that no State or subdivision
may require or impose any requirements
or restrictions concerning the
inspection, weighing, or description of
grain under the USGSA. Otherwise, this
final rule will not preempt any State or
local laws, regulations, or policies,
unless they present any irreconcilable
conflict with this rule. There are no

administrative procedures which must
be exhausted prior to any judicial
challenge to the provisions of this final
rule.

List of Subjects
7 CFR Part 800

Administrative practice and
procedure, Conflict of interests, Exports,
Freedom of information, Grains,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements.

7 CFR Part 810

Exports, Grains.

m For reasons set out in the preamble, 7
CFR parts 800 and 810 are amended as
follows:

PART 800—GENERAL REGULATIONS
m 1. Revise the authority citation for part
800 to read as follows:

Authority: 7 U.S.C. 71-87k.

m 2.In §800.86(c)(2), revise table 15 to
read as follows:

§800.86 Inspection of shiplot, unit train
and lash barge grain in single lots.
* * * * *

(C) * *x %

(2) * x %

FOR SORGHUM

Maximum limits of—
Minimum test Broken kernels and foreign
weight per Damaged kernels material
Grade bushel

(pounds) Total Foreign
Heat-damaged Total (percent) material

(percent) (percent) P (percent)
GL BP GL BP GL BP GL BP GL BP
570 -04 0.2 0.1 2.0 1.1 3.0 0.5 1.0 0.4
55.0 —-0.4 05 -04 5.0 1.8 6.0 0.6 2.0 0.5
53.0 -04 1.0 0.5 10.0 2.3 8.0 0.7 3.0 0.6
51.0 -04 3.0 0.8 15.0 2.8 10.0 0.8 4.0 0.7

1Sorghum that is distinctly discolored shall be graded not higher than U.S. No. 3.

PART 810—OFFICIAL UNITED STATES
STANDARDS FOR GRAIN

m 3. Revise the authority citation for part
810 to read as follows:
Authority: 7 U.S.C. 71-87k.

m 4.In § 810.102, revise paragraph (d) to
read as follows:

§810.102 Definition of other terms.
* * * * *

(d) Test Weight per bushel. The
weight per Winchester bushel (2,150.42
cubic inches) as determined using an
approved device according to

procedures prescribed in FGIS
instructions. Test weight per bushel in
the standards for corn, mixed grain,
oats, sorghum, and soybeans is
determined on the original sample. Test
weight per bushel in the standards for
barley, flaxseed, rye, sunflower seed,
triticale, and wheat is determined after
mechanically cleaning the original
sample. Test weight per bushel is
recorded to the nearest tenth pound for
corn, rye, sorghum, soybeans, triticale,
and wheat. Test weight per bushel for
all other grains, if applicable, is
recorded in whole and half pounds with
a fraction of a half pound disregarded.

Test weight per bushel is not an official
factor for canola.
* * * * *

m 5.In §810.1402, revise paragraphs
(c)(1) through (c)(3) and (h) to read as
follows:

§810.1402 Definition of other terms.
* * * * *

(C) * x %

(1) Sorghum. Sorghum which lacks a
pigmented testa (subcoat) and contains
less than 98.0 percent White sorghum
and not more than 3.0 percent Tannin
sorghum. The pericarp color of this
class may appear white, yellow, red,
pink, orange or bronze.
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(2) Tannin sorghum. Sorghum which
has a pigmented testa (subcoat) and
contains not more than 10 percent of
kernels without a pigmented testa.

(3) White sorghum. Sorghum which
lacks a pigmented testa (subcoat) and
contains not less than 98.0 percent
kernels with a white pericarp, and
contains not more than 2.0 percent of

sorghum of other classes. This class
includes sorghum containing spots that,
singly or in combination, cover 25.0
percent or less of the kernel.

* * * * *

(h) Nongrain sorghum. Seeds of
broomcorn, Johnson-grass, Sorghum
almum Parodi, and sudangrass; and

seeds of Sorghum bicolor (L.) Moench
that appear atypical of grain sorghum.

* * * * *

m 6. Revise § 810.1404 to read as
follows:

§810.1404 Grades and grade requirements
for sorghum.

Grading factors

Grades U.S. Nos. 1

1 ‘ 2 ‘ 3 4
Minimum pound limits of
Test Weight Per DUSNEI ... e e s ene ‘ 57.0 ‘ 55.0 ‘ 53.0 ‘ 51.0
Maximum percent limits of
Damaged kernels:

Heat (part of total) .. 0.2 0.5 1.0 3.0

o =L PSPPI 2.0 5.0 10.0 15.0
Broken kernels and foreign material:

Foreign material (part of total) 1.0 2.0 3.0 4.0

o] €= LTS U PP UPT SR PPURTRPRN 3.0 6.0 8.0 10.0
Other material:

PN a1 = VI 111 USSP PRRTPRO 9 9 9 9
Castor beans ... 1 1 1 1
Crotalaria seeds 2 2 2 2
L= 7SR 1 1 1 1
S (o]0 YRR 7 7 7 7
Unknown foreign substance ... 3 3 3 3
Cockleburs .......cccoeviiiieennenne 7 7 7 7
o] €= PRSP 10 10 10 10

U.S. Sample grade is sorghum that:

(a) Does not meet the requirements for U.S. Nos. 1, 2, 3, or 4; or
(b) Has a musty, sour, or commercially objectionable foreign odor (except smut odor); or
(c) Is badly weathered, heating, or distinctly low quality.

1 Sorghum which is distinctly discolored shall not grade higher than U.S. No. 3.
2 Aggregate weight of stones must also exceed 0.2 percent of the sample weight.
3Includes any combination of animal filth, castor beans, crotalaria seeds, glass, stones, unknown foreign substance or cockleburs.

David R. Shipman,

Acting Administrator, Grain Inspection,
Packers and Stockyards Administration.

[FR Doc. 07-3554 Filed 7-19-07; 8:45 am]
BILLING CODE 3410-KD-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 171

Annual Fees for Reactor Licenses and
Fuel Cycle Licenses and Materials
Licenses, Including Holders of
Certificates of Compliance,
Registrations, and Quality Assurance
Program Approvals and Government
Agencies Licensed by the NRC

CFR Correction

In Title 10 of the Code of Federal
Regulations, Parts 51 to 199, revised as
of January 1, 2007, in §171.16, on page

742, paragraph (e) is reinstated to read
as follows:

§171.16 Annual fees: Materials licensees,
holders of certificates of compliance,
holders of sealed source and device
registrations, holders of quality assurance
program approvals, and government
agencies licensed by the NRC.

* * * * *

(e) The activities comprising the
surcharge are as follows:

(1) LLW disposal generic activities;

(2) Activities not directly attributable
to an existing NRC licensee or class(es)
of licenses (e.g., international
cooperative safety program and
international safeguards activities;
support for the Agreement State
program; decommissioning activities for
unlicensed sites; and activities for
unregistered general licensees); and

(3) Activities not currently assessed
licensing and inspection fees under 10
CFR part 170 based on existing law or

Commission policy (e.g., reviews and
inspections of nonprofit educational
institutions and reviews for Federal
agencies; activities related to
decommissioning and reclamation; and
costs that would not be collected from
small entities based on Commission
policy in accordance with the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq.).

[FR Doc. 07-55509 Filed 7-19-07; 8:45 am]
BILLING CODE 1505-01-D
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2007-27594; Airspace
Docket No. 07-AS0O-3]

Establishment of Class D and E
Airspace; Aguadilla, PR; Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Correcting amendment.

SUMMARY: This document contains a
correction to the final rule (FAA—2007—
27594; 07-AS0-3), which was
published in the Federal Register of
May 8, 2007, (72 FR 25962), establishing
Class D and E airspace at Aguadilla, PR.
This action corrects errors in the
summary and legal description for the
Class E4 airspace at Aguadilla, PR.

DATES: Effective Date: Effective 0901
UTC, July 5, 2007. The Director of the
Federal Register approves this
incorporation by reference action under
title 1, Code of Federal Regulations, part
51, subject to the annual revision of
FAA Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Mark D. Ward, Manager, System
Support Group, Eastern Service Center,
Federal Aviation Administration, P.O.
Box 20636, Atlanta, Georgia 30320;
telephone (404) 305-5627.

SUPPLEMENTARY INFORMATION:
Background

Federal Register Document 07—-2250,
Docket No. FAA-2007-27594; 07-ASO—
3, published May 8, 2007, (72 FR
25962), establishes Class D and E4
airspace at Aguadilla, PR. Errors were
discovered in the summary and legal
description describing the Class E4
airspace area. In line 13 of the summary,
Class E should read Class D. In the legal
description for the Class E4 airspace, the
navigation aid, Borinquen VORTAC,
and geographical coordinates, Lat.
18°29'53” N, long. 67°06"30” W, were
omitted. This action corrects those
errors. Class E airspace designations for
airspace areas designated as an
extension to a Class D surface area are
published in Paragraph 6004 of FAA
Order 7400.9P, Airspace Designations
and Reporting Points, dated September
1, 2006, and effective September 15,
2006, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designation listed in this
document will be published
subsequently in the Order.

Need for Correction

As published, the final rule contains
errors in the summary and legal
description of the Class E4 airspace
area. Accordingly, pursuant to the
authority delegated to me, the summary
and legal description for the Class E4
airspace area at Aguadilla, PR,
incorporated by reference at § 71.1, 14
CFR 71.1, and published in the Federal
Register on May 8, 2007, (72 FR 25962),
is corrected by making the following
correcting amendment.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).
m In consideration of the foregoing, the
Federal Aviation Administration
corrects the adopted amendment, 14
CFR part 71, by making the following
correcting amendment:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Corrected]

m 2. The incorporation by reference in

14 CFR 71.1 of Federal Aviation
Administration Order 7400.9P, Airspace
Designations and Reporting Points,
dated September 1, 2006, and effective
September 15, 2006, is amended as
follows:

Paragraph 6004 Class E Airspace Areas
Designated as an Extension to a Class D
Surface Area.

* * * * *

ASO PR E4 Aguadilla, PR [Corrected]

Rafael Hernandez Airport, PR

(Lat. 18°29°42” N., long. 67°07°46” W.)
Borinquen VORTAC

(Lat. 18°29'53” N., long. 67°06"30” W.)

That airspace extending upward from the
surface within 2.4 miles each side of the
Borinquen VORTAC 257° radial extending
from the 4.5 mile radius to 7 miles west of
the VORTAC. This Class E airspace area is
effective during the specific days and times
established in advance by a Notice to
Airmen. The effective days and times will
thereafter be continuously published in the
Airport/Facility Directory.

* * * * *

On page 25962, column 2, line 13 of the
Summary, correct the Class E and Class E4,
changing “Class E and Class E4” to “Class D
and E4”.

* * * * *

Issued in College Park, Georgia, on April
26, 2007.

Mark D. Ward,

Group Manager, System Support Group,
Eastern Service Center.

[FR Doc. 07-3503 Filed 7-19-07; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9342]
RIN 1545-BE85

Guidance Under Section 1502;
Amendment of Tacking Rule
Requirements of Life-Nonlife
Consolidated Regulations

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations and removal of
temporary regulations.

SUMMARY: This document contains final
regulations under section 1502
concerning the requirements for
including insurance companies in a life-
nonlife consolidated return. These
regulations conform the consolidated
return rules to certain changes in law.
These regulations affect corporations
filing life-nonlife consolidated returns.

DATES: Effective Date: These regulations
are effective July 20, 2007.

Applicability Date: For dates of
applicability, see §§1.1502—47(b) and
1.1502—76(d).

FOR FURTHER INFORMATION CONTACT: Ross
Poulsen (202) 622—7790 or Marcie
Barese (202) 622—7790 (not toll-free
numbers).

SUPPLEMENTARY INFORMATION:
Background

Section 1504(c) of the Internal
Revenue Code permits life companies to
join in the filing of a consolidated return
with nonlife corporations with certain
restrictions, the principal one of which
is that a life company must be a member
of the affiliated group (without regard to
section 1504(b)(2)) for five taxable years
before it may join in the filing of the
consolidated group’s return. Section
1.1502—-47 contains an exception to this
requirement (the tacking rule) for
transactions that meet certain
conditions. The original tacking rule
contained five conditions, including
“the separation condition.”

Before 1981, section 843 required all
insurance companies taxed under
Subchapter L to adopt a calendar year
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tax year. The consolidated return
regulations required all members of a
consolidated group to adopt the tax year
of the common parent, but, in order to
accommodate section 843, required a
fiscal-year consolidated group to change
its tax year to a calendar year if, on the
last day of its fiscal year, it included an
insurance company required by section
843 to use a calendar year (Old
§1.1502-76(a)(2)). In 1981, an
amendment to section 843 became
effective, providing that, under
regulations prescribed by the Secretary,
an insurance company joining in the
filing of a consolidated return may
adopt the fiscal year of the common
parent corporation.

On April 25, 2006, temporary
regulations (TD 9258) were published in
the Federal Register (71 FR 23856)
amending the tacking rule of the life-
nonlife consolidated return regulations
and the regulations relating to taxable
years of members of a consolidated
group. A notice of proposed rulemaking
(REG-133036-05) cross-referencing
those temporary regulations was
published in the Federal Register (71
FR 23882) on the same day. The
temporary regulations removed the
separation condition of the tacking rule
and Old § 1.1502-76(a)(2).

On May 30, 2006, temporary
regulations (TD 9264) were published in
the Federal Register (71 FR 30591), in
part, amending the regulations relating
to taxable years of members of a
consolidated group. A notice of
proposed rulemaking (REG-134317-05)
cross-referencing those temporary
regulations was published in the
Federal Register (71 FR 30640) on the
same day. The temporary regulations
eliminated impediments to the
electronic filing of the statement made
under § 1.1502-76(b)(2)(ii).

The IRS and Treasury Department
considered several comments
responding to the proposed and
temporary regulations. After
consideration of these comments, the
final regulations adopt the provisions of
the proposed regulations without
substantive change and the
corresponding temporary regulations are
removed.

Explanation and Summary of
Comments

Effective Date of § 1.1502-47

The IRS received two comments from
the public relating to the effective date
of Prop. Reg. § 1.1502—47 and Temp.
Reg. §1.1502—47T. The proposed and
temporary regulations are effective for
taxable years for which the due date
(without extensions) for filing returns is

after April 25, 2006, (their date of
publication). Several commentators
noted that the preamble to the
temporary regulations indicated that the
purpose of the separation condition was
largely eliminated in 1984 after
Congress repealed the three phase
system of life insurance company
taxation, and it became even less
relevant after Congress suspended
taxation on distributions from
policyholders surplus accounts made
during 2005 and 2006. On that basis,
these commentators requested that the
effective date of the final regulations be
applicable retroactively for all open tax
years. While making this request,
however, the commentators recognized
that retroactive application of the
regulations would present serious
administrative concerns. The IRS and
Treasury Department agree with the
commentators that retroactive
application of the final regulations
raises significant questions of
administrability. Therefore, in the
interest of sound tax administration, the
IRS and Treasury Department decline to
adopt this suggestion.

Alternatively, the commentators
requested that these final regulations be
applicable for returns due after the
effective date of the temporary
regulations. We agree with this
suggestion. Accordingly, the temporary
regulations are applicable to returns due
(without extensions) after April 25,
2006, and on or before the effective date
of these final regulations. These final
regulations are applicable to returns due
(without extensions) after their effective
date.

Comments on Prop. Reg. § 1.1502-76
and Temp. Reg. § 1.1502-76T

One commentator raised several
concerns with the proposal to remove
0Old §1.1502-76(a)(2). First, the
commentator reads both the language of
section 843 and the legislative history of
the amendment to section 843 as
demonstrating congressional intent to
create a choice, when an insurance
company joins a fiscal-year consolidated
group, of whether the group remains on
the fiscal year (requiring the joining
insurance member to adopt the fiscal
year) or adopts a calendar year tax year.
Amended section 843 provides that
(under regulations) an insurance
company joining in the filing of a
consolidated return ‘“may adopt” the
taxable year of the common parent
corporation. The legislative history of
amended section 843 acknowledges that
“[s]lome life companies may not want to
adopt a [fiscal] year * * *.” S. Rep. No.
94-938, at 455-56 (1976).

The IRS and Treasury Department do
not agree with the commentator’s
interpretation of the statute or the
legislative history. The election
discussed in the legislative history is the
election under section 1504(c) allowing
a life company to join in the
consolidated return of a nonlife group.
The legislative history notes that “[ilf
this election is not made, existing law
will continue to apply.” The legislative
history goes on to state:

It is understood that although generally
companies will probably desire to file
consolidated returns with the life or other
mutual insurance companies, some may
choose to continue to file separate returns
under existing law. Where this occurs, it is
likely to arise from the fact that the parent
corporation (whose year the other members
joining in the filing of the consolidated
return must follow) uses a fiscal year as its
taxable year. Some life companies may not
want to adopt a taxable year other than a
calendar year since filings with State
insurance commissioners are required by
these life companies on a calendar year basis.

S. Rep. No. 94-938, at 455-56 (1976).

Rather than suggesting that the group
has an election to change its taxable
year when a newly-joining life company
does not desire to adopt the group’s
fiscal year, the legislative history
suggests that Congress expected, in such
cases, that no section 1504(c) election
would be made and the life company
would continue filing separately.
Further, the legislative history is clear
that Congress amended section 843 in
order to accommodate the consolidated
return rules relating to taxable years of
members of consolidated groups, not to
modify or override them.

The sole purpose of Old § 1.1502—
76(a)(2) was to conform the
consolidated rules to section 843. Once
section 843 was amended, not only was
the purpose of Old § 1.1502—76(a)(2)
eliminated, but Old § 1.1502—-76(a)(2)
was no longer operative because it only
applies to groups with “an includible
insurance company required by section
843 to file its return on the basis of a
calendar year * * *.” For these reasons,
the IRS and Treasury Department
decline to create a regulatory election
allowing fiscal-year consolidated groups
to switch to a calendar year upon
including an insurance company in its
consolidated group.

Another comment noted that the
legislative history of the amendment to
section 843 contemplates that the
Secretary will write regulations that
require insurance companies adopting
the fiscal year of a consolidated group
to maintain adequate records
reconciling all of the items on its fiscal
year tax return with the corresponding
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items on its calendar year statements
filed with State insurance
commissioners. Since the amendment to
section 843, the input received by the
IRS and Treasury Department from
taxpayers has not suggested a need for
guidance in this area. However, the IRS
and Treasury Department welcome
comments on this topic.

The final comment suggested that a
rule be added allowing an insurance
company that joins a fiscal-year
consolidated group and leaves the group
before the end of the group’s tax year to
maintain its calendar year. The
comment observed that, without such a
rule, § 1.1502-76T(a) and section 843
create unnecessary work for such an
insurance company because upon
joining the group, the insurance
company would be required to adopt
the common parent’s fiscal year under
§1.1502-76T(a)(1) and upon leaving the
group, the insurance company would
have to readopt a calendar year under
section 843.

The IRS and Treasury Department
decline to adopt this suggestion because
they believe that the number of
taxpayers affected by such a scenario
would be too minimal to justify the
creation of a special rule.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required.
Pursuant to 5 U.S.C. 553(d)(3) it has
been determined that a delayed effective
date is unnecessary because this rule
finalizes currently effective temporary
rules regarding including life insurance
companies in a life-nonlife consolidated
return. It is hereby certified that these
regulations will not have a significant
economic impact on a substantial
number of small entities. This
certification is based on the fact that
these regulations primarily affect
affiliated groups of corporations with
one or more life insurance company
members, which tend to be larger
businesses. Moreover, the number of
taxpayers affected is minimal.
Therefore, a Regulatory Flexibility
Analysis under the Regulatory
Flexibility Act (5 U.S.C. chapter 6) is
not required. Pursuant to section 7805(f)
of the Internal Revenue Code, the notice
of proposed rulemaking preceding these
regulations was submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Drafting Information

The principal author of these
regulations is Marcie Barese, Office of
Associate Chief Counsel (Corporate).
However, other personnel from the IRS
and Treasury Department participated
in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

m Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 is amended by removing the
entries for §§1.1502—47T and 1.1502—
76T to read, in part, as follows:

Authority: 26 U.S.C. 7805 * * *
Section 1.1502—-47 also issued under 26
U.S.C. 1502, 1503(c) and 1504(c). * * *

m Par. 2. Section 1.1502—47 is amended
by revising paragraphs (b)(2) and
(d)(12)(v).

The revisions read as follows:

§1.1502-47 Consolidated returns by life-
nonlife groups.

* * * * *

(b) * * *

(2) Tacking rule effective dates—(i) In
general. Paragraph (d)(12)(v) of this
section applies to any original
consolidated Federal income tax return
due (without extensions) after July 20,
2007.

(ii) Prior law. For original
consolidated Federal income tax returns
due (without extensions) after April 25,
2006, and on or before July 20, 2007, see
§1.1502—47T as contained in 26 CFR
part 1 in effect on April 1, 2007. For
original consolidated Federal income
tax returns due (without extensions) on
or before April 25, 2006, see § 1.1502—
47 as contained in 26 CFR part 1 in
effect on April 1, 2006.

(d)* L
(12]* E

(v) Tacking rule. The period during
which an old corporation is in existence
and a member of the group engaged in
active business is included in (or tacks
onto) the period for the new corporation
if the following four conditions listed in
this paragraph (d)(12)(v) are met. For
purposes of this paragraph (d)(12)(v), a
new corporation is a corporation
(whether or not newly organized) during
the period its eligibility depends upon
the tacking rule. The four conditions are
as follows—

(A) The first condition is that, at any
time, 80 percent or more of the new
corporation’s assets it acquired (other
than in the ordinary course of its trade
or business) were acquired from the old
corporation in one or more transactions
described in section 351(a) or 381(a).
This asset test is applied by using the
fair market values of assets on the date
they were acquired and without regard
to liabilities. Assets acquired in the
ordinary course of business will be
excluded from total assets only if they
were acquired after the new corporation
became a member of the group
(determined without section 1504(b)(2)).
In addition, assets that the old
corporation acquired from outside the
group in transactions not conducted in
the ordinary course of its trade or
business are not included in the 80
percent (but are included in total assets)
if the old corporation acquired those
assets within five calendar years before
the date of their transfer to the new
corporation.

(B) The second condition is that at the
end of the taxable year during which the
first condition is first met, the old
corporation and the new corporation
must both have the same tax character.
For purposes of this paragraph (d)(12),

a corporation’s tax character is the
section under which it would be taxed
(i.e., sections 11, 802, 821, or 831) if it
filed a separate return. If the old
corporation is not in existence (or
adopts a plan of complete liquidation) at
the end of that taxable year, this
paragraph (d)(12)(v)(B) will apply to the
old corporation’s taxable year
immediately preceding the beginning of
the taxable year during which the first
condition is first met.

(C) The third condition is that, at the
end of the taxable year during which the
first condition is first met, the new
corporation does not undergo a
disproportionate asset acquisition under
paragraph (d)(12)(viii) of this section.

(D) The fourth condition is that, if
there is more than one old corporation,
the first two conditions apply to all of
the corporations. Thus, the second
condition (tax character) must be met by
all of the old corporations transferring
assets taken into account in meeting the
test in paragraph (d)(12)(v)(A) of this
section.

* * * * *

§1.1502-47T [Removed]

m Par. 3. Section 1.1502—47T is
removed.
m Par. 4. Section 1.1502-76 is amended
by revising paragraphs (a), (b)(2)(ii)(D),
and (d).

The revisions read as follows:
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§1.1502-76 Taxable year of members of
group.

(a) Taxable year of members of group.
The consolidated return of a group must
be filed on the basis of the common
parent’s taxable year, and each
subsidiary must adopt the common
parent’s annual accounting period for
the first consolidated return year for
which the subsidiary’s income is
includible in the consolidated return. If
any member is on a 52-53-week taxable
year, the rule of the preceding sentence
shall, with the advance consent of the
Commissioner, be deemed satisfied if
the taxable years of all members of the
group end within the same 7-day
period. Any request for such consent
shall be filed with the Commissioner of
Internal Revenue, Washington, DC
20224, not later than the 30th day before
the due date (not including extensions
of time) for the filing of the consolidated
return.

(b) * *x %

(2) * *x %

(il) L

(D) Election—(1) Statement. The
election to ratably allocate items under
this paragraph (b)(2)(ii) must be made in
a separate statement entitled, “THIS IS
AN ELECTION UNDER § 1.1502—
76(b)(2)(ii) TO RATABLY ALLOCATE
THE YEAR’S ITEMS OF [INSERT
NAME AND EMPLOYER
IDENTIFICATION NUMBER OF THE
MEMBER].” The election must be filed
by including a statement on or with the
returns including the items for the years
ending and beginning with S’s change
in status. If two or more members of the

same consolidated group, as a
consequence of the same plan or
arrangement, cease to be members of
that group and remain affiliated as
members of another consolidated group,
an election under this paragraph
(b)(2)(i1)(D)(1) may be made only if it is
made by each such member. Each
statement must also indicate that an
agreement, as described in paragraph
(b)(2)(11)(D)(2) of this section, has been
entered into. Each party signing the
agreement must retain either the
original or a copy of the agreement as
part of its records. See § 1.6001-1(e).

(2) Agreement. For each election
under this paragraph (b)(2)(ii), the
member and the common parent of each
affected group must sign and date an
agreement. The agreement must—

(1) Identify the extraordinary items,
their amounts, and the separate or
consolidated returns in which they are
included;

(i) Identify the aggregate amount to be
ratably allocated, and the portion of the
amount included in the separate and
consolidated returns; and

(ii7) Include the name and employer
identification number of the common
parent (if any) of each group that must

take the items into account.
* * * * *

(d) Effective/applicability date—(1)
Taxable years of members of group
effective date. (i) In general. Paragraph
(a) of this section applies to any original
consolidated Federal income tax return
due (without extensions) after July 20,
2007.

(ii) Prior law. For original
consolidated Federal income tax returns
due (without extensions) after April 25,
2006, and on or before July 20, 2007, see
§1.1502-76T as contained in 26 CFR
part 1 in effect on April 1, 2007. For
original consolidated Federal income
tax returns due (without extensions) on
or before April 25, 2006, see § 1.1502—
76 as contained in 26 CFR part 1 in
effect on April 1, 2006.

(2) Election to ratably allocate items
effective date—(i) In general. Paragraph
(b)(2)(ii)(D) of this section applies to any
original consolidated Federal income
tax return due (without extensions) after
July 20, 2007.

(ii) Prior law. For original
consolidated Federal income tax returns
due (without extensions) after May 30,
2006, and on or before July 20, 2007, see
§1.1502-76T as contained in 26 CFR
part 1 in effect on April 1, 2007. For
original consolidated Federal income
tax returns due (without extensions) on
or before May 30, 2006, see § 1.1502-76
as contained in 26 CFR part 1 in effect
on April 1, 2006.

§1.1502-76T [Removed]

m Par. 5. Section 1.1502-76T is
removed.

§1.502-35 [Amended]

§1.502-76 [Amended]

m Par. 6. For each entry in the
“Location” column of the following
table, remove the language in the
“Remove” column and add the language
in the “Add” column in its place:

Location

Remove

Add

§ 1.1502-35(c)(4)(ii)(B)
§1.1502-76(b)(2)(ii)(A)(2)

§1.1502-76T(b)(2)(ii)(D)

paragraph (b)(2)(ii)(D) of § 1.1502—-76T

§1.1502-76(b)(2)(ii)(D).
paragraph (b)(2)(ii)(D) of this section.

Kevin M. Brown,

Deputy Commissioner for Services and
Enforcement.

Approved: July 16, 2007.
Eric Solomon,

Assistant Secretary of the Treasury (Tax
Policy).

[FR Doc. E7-14084 Filed 7-19-07; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 301
[TD 9344]
RIN 1545-BG24

Change to Office to Which Notices of
Nonjudicial Sale and Requests for
Return of Wrongfully Levied Property
Must Be Sent

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final and temporary
regulations.

SUMMARY: This document contains final
and temporary regulations relating to
the discharge of liens under section

7425 and return of wrongfully levied
upon property under section 6343 of the
Internal Revenue Code (Code) of 1986.
These temporary regulations clarify that
such notices and claims should be sent
to the IRS official and office specified in
the relevant IRS publications. The
temporary regulations will affect parties
seeking to provide the IRS with notice
of a nonjudicial foreclosure sale and
parties making administrative requests
for return of wrongfully levied property.
The text of the temporary regulations
also serves as the text of the proposed
regulations set forth in the notice of
proposed rulemaking on this subject in
the Proposed Rules section in this issue
of the Federal Register.
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DATES: Effective/applicability Date:
These regulations are effective August
20, 2007.

FOR FURTHER INFORMATION CONTACT:
Robin M. Ferguson, (202) 622-3610 (not
a toll-free call).

SUPPLEMENTARY INFORMATION:
Background

This document contains amendments
to the Procedure and Administration
Regulations (26 CFR part 301) relating to
the giving of notice of nonjudicial sales
under section 7425(b) of the Code. Final
regulations (TD 7430) were published
on August 20, 1976, in the Federal
Register (41 FR 35174). This document
also contains amendments to the
Procedure and Administration
Regulations relating to requests for
return of wrongfully levied property
under section 6343(b) of the Code. Final
regulations (TD 8587) were published
on January 3, 1995, in the Federal
Register (60 FR 33).

For notices of nonjudicial foreclosure
sale under Section 7425(b) and requests
for return of property wrongfully levied
upon under Section 6343(b), the
existing regulations direct the notices
and requests to be sent to the “district
director (marked for the attention of the
Chief, Special Procedures Staff).” The
offices of the district director and
Special Procedures were eliminated by
the IRS reorganization implemented
pursuant to the IRS Restructuring and
Reform Act of 1998, Public Law 105—
206 (RRA 1998), creating uncertainty as
to the timeliness of notices and requests
under these provisions.

Explanation of Provisions

Section 7425(b) provides for the
discharge of a junior federal tax lien by
a nonjudicial sale, if proper notice is
provided to the IRS. Treas. Reg.
§301.7425-2(a). Notice of a nonjudicial
sale is required if notice of the federal
tax lien has been properly filed more
than 30 days before the nonjudicial sale.
Section 7425(b)(1). A party holding a
nonjudicial sale must provide written
notification to the IRS at least 25 days
prior to the scheduled sale of the
property or the federal tax lien remains
on the property after the sale. Section
7425(c)(1). When the notice is properly
sent, and the federal tax lien discharged,
the IRS may redeem the property within
120 days from the date of sale or any
longer period allowed under state law.
Section 7425(d). If the notice is not
properly sent, the nonjudicial sale is
made subject to and without disturbing
the federal tax lien. Section 7425(b);
Treas. Reg. § 301.7425-2(a); Tompkins
v. United States, 946 F.2d 817, 820

(11th Cir. 1991); Simon v. United States,
756 F.2d 696, 697—98 (9th Cir. 1985).

Treas. Reg. §301.7425-3(a)(1)
specifies that notice ‘““shall be given, in
writing by registered or certified mail or
by personal service * * * to the district
director (marked for the attention of the
chief, special procedures staff) for the
Internal Revenue district in which the
sale is to be conducted.” The regulation
further provides that such notice of sale
is not effective if given to a district
director other than the district director
for the Internal Revenue district in
which the sale is to be conducted.

In light of the IRS reorganization
subsequent to RRA 1998, the district
and special procedures offices
referenced in the regulations no longer
exist. Notices of sale, if addressed to an
office other than that stated in the
regulation, may be misdirected. As a
result, the IRS office responsible for
evaluating notices of nonjudicial sale
may not receive notice of the sale and
the IRS may not have the opportunity to
timely redeem. In Glasgow Realty, LLC
v. Withington, 345 F. Supp. 2d 1025
(E.D. Mo. 2004), the court held that the
federal tax lien was discharged by a
nonjudicial sale under section 7425(b)
where the notice of sale was addressed
to a local IRS taxpayer assistance center
rather than the district director’s office.
Glasgow Realty demonstrates the
confusion that resulted from attempts to
comply with the current regulation in
light of the IRS reorganization. An
amendment is necessary to both assist
the public so as to prevent further
confusion on where to send notices of
nonjudicial foreclosure sales, and to
prevent the possible loss of proceeds
that the IRS could acquire from
redemptions if the proper office has
timely notice of the sale.

Similar problems arise with respect to
requests for return of wrongfully levied
property under section 6343(b).
Requests for the return of the amount of
money levied upon or received from the
sale of property must be filed within
nine months from the date of the levy.
Treas. Reg. § 301.6343-2(a)(2). The nine
month period for filing a wrongful levy
suit is extended by the filing of a timely
administrative claim. Section 6532(c).

As is the case with notices of
nonjudicial sale, the regulations specify
that the request for return of wrongfully
levied property be addressed to the
district director (marked for the
attention of the Chief, Special
Procedures Staff) for the Internal
Revenue district in which the levy is
made. Treas. Reg. § 301.6343-2(b). The
elimination of these offices by the IRS
reorganization can similarly result in
misdirected requests. An amendment is

necessary to assist the public in filing
timely requests with the proper office.

In order to account for the IRS’s
current organizational structure and to
allow for future reorganizations of the
IRS, the temporary regulations remove
the title “district director” throughout
Treas. Reg. §§301.7425-3 and
301.6343-2. The title is not replaced
with any specific official or office.
Instead, the public is directed to refer to
the current relevant IRS publications or
their successor publications for where to
send notices or claims. The temporary
regulations provide the web address for
the IRS Internet site which may be used
to obtain copies of IRS publications. The
current publications for nonjudicial
foreclosure sales are IRS Publication
786, “Instructions for Preparing a Notice
of Nonjudicial Sale of Property and
Application for Consent to Sale,” and
IRS Publication 4235, “Technical
Services (Advisory) Group Addresses.”
According to Publication 786, the
application or notice should be
addressed to the Technical Services
Group Manager for the area in which the
notice of federal tax lien was filed.
Publication 786 then instructs the
reader to use Publication 4235 to
determine where to mail the request.
Publication 4235 lists the addresses for
the Technical Services offices. The
current publication for requests for
return of wrongfully levied property is
IRS Publication 4528, “Making an
Administrative Wrongful Levy Claim
Under Internal Revenue Code (IRC)
Section 6343(b).”” According to
Publication 4528, the claim should be
marked for the attention of the Advisory
Territory Manager for the area where the
taxpayer whose tax liability was the
basis for the levy or seizure resides.
Publication 4528 then instructs the
reader to use Publication 4235 to locate
the mailing address for the appropriate
Advisory Territory Manager.

Effective Date

These temporary regulations apply to
any notice of sale filed or request for
return of property made after August 20,
2007.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required.
For applicability of the Regulatory
Flexibility Act, please refer to the cross-
reference notice of proposed rulemaking
published elsewhere in this Federal
Register. Pursuant to section 7805(f) of
the Internal Revenue Code, these
regulations have been submitted to the
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Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Drafting Information

The principal author of these
regulations is Robin M. Ferguson, Office
of Associate Chief Counsel, Procedure
and Administration (Collection,
Bankruptcy and Summonses Division).

List of Subjects in 26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

Amendments to the Regulations

m Accordingly, 26 CFR part 301 is
amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

m Paragraph 1. The authority citation
for part 301 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 301.6343-2 is
amended as follows:
m 1. Paragraphs (a)(1) introductory text
and (b) introductory text are revised.
m 2. Paragraphs (a)(4), (c), (d)(1), and
(d)(2) are amended by removing the
language “director” and adding the
language “IRS” in its place wherever it
appears.
m 3. Paragraph (b)(4), is amended by
removing the language “Internal
Revenue district” and adding the
language “IRS office” in its place.
m 4. Paragraph (e) is revised.

The revisions and addition read as
follows:

§301.6343—-2 Return of wrongfully levied
upon property.

(a) * * * (1) [Reserved]. For further
guidance, See § 301.6343—-2T(a)
introductory text.

* * * * *

(b) [Reserved]. For further guidance,
See § 301.6343—2T(b) introductory text.
* * * * *

(e) [Reserved]. For further guidance,
See §301.6343-2T(e).

m Par. 3. Section 301.6343—-2T is added
to read as follows:

§301.6343-2T Return of wrongfully levied
upon property.

(a) Return of property— (1) General
rule. If the Internal Revenue Service
(IRS) determines that property has been
wrongfully levied upon, the IRS may
return—

(a)(1)(i) through (a)(4) [Reserved]. For
further guidance, see § 301.6343—
2(a)(1)(i) through (a)(4).

(b) Request for return of property. A
written request for the return of
property wrongfully levied upon must
be given to the IRS official, office and
address specified in IRS Publication
4528, “Making an Administrative
Wrongful Levy Claim Under Internal
Revenue Code (IRC) Section 6343(b),” or
its successor publication. The relevant
IRS publications may be downloaded
from the IRS Internet site at http://
www.irs.gov. Under this section, a
request for the return of property
wrongfully levied upon is not effective
if it is given to an office other than the
office listed in the relevant publication.
The written request must contain the
following information—

(b)(1) through (d)(2) [Reserved]. For
further guidance see § 301.6343-2(b)(1)
through (d)(2).

(e) Effective/applicability date. This
section applies to any request for return
of wrongfully levied property that is
filed after August 20, 2007.

m Par. 4. Section 301.7425-3 is
amended as follows:
m 1. Paragraphs (a)(1), (b)(1), (b)(2),
(c)(1), (d)(2), (d)(3), and (d)(4) are
revised.
m 2. Paragraphs (a)(2)(i), (a)(2)(ii)(C), and
(a)(2)(iii) Examples 1, 2, and 3 are
amended by removing the language
“district director” and adding the
language “IRS” in its place wherever it
appears.
m 3. Paragraph (d)(1)(ii)(A) is amended
by removing the language “internal
revenue district” and adding the
language “IRS office” in its place.
m 4. Paragraph (e) is added.

The revisions and addition read as
follows:

§301.7425-3 Discharge of liens; special
rules.

(a) * * * (1) [Reserved]. For further
guidance, See §301.7425-3T(a)(1).

(b) * * * (1) [Reserved]. For further
guidance, See § 301.7425-3T(b)(1).
* * * * *

(2) [Reserved]. For further guidance,
See §301.7425-3T(b)(2).

(c) * * * (1) [Reserved]. For further
guidance, See § 301.7425-3T(c)(1).
* * * * *

(d) * * *(2) [Reserved]. For further
guidance, See § 301.7425-3T(d)(2).

(3) [Reserved]. For further guidance,
See §301.7425-3T(d)(3).

(4) [Reserved]. For further guidance,
See §301.7425-3T(d)(4).

(e) [Reserved]. For further guidance,
See §301.7425-3T(e).
m Par. 5. Section 301.7425-3T is added
to read as follows:

§301.7425-3T Discharge of liens; special
rules.

(a) Notice of sale requirements—(1) In
general. Except in the case of the sale of
perishable goods described in paragraph
(c) of this section, a notice (as described
in paragraph (d) of this section) of a
nonjudicial sale shall be given, in
writing by registered or certified mail or
by personal service, not less than 25
days prior to the date of sale
(determined under the provisions of
§301.7425-2(b)), to the Internal
Revenue Service (IRS) official, office
and address specified in IRS Publication
786, “Instructions for Preparing a Notice
of Nonjudicial Sale of Property and
Application for Consent to Sale,” or its
successor publication. The relevant IRS
publications may be downloaded from
the IRS Internet site at http://
www.irs.gov. Under this section, a
notice of sale is not effective if it is
given to an office other than the office
listed in the relevant publication. The
provisions of sections 7502 (relating to
timely mailing treated as timely filing)
and 7503 (relating to time for
performance of acts where the last day
falls on Saturday, Sunday, or a legal
holiday) apply in the case of notices
required to be made under this
paragraph.

(a)(2) [Reserved]. For further
guidance, see § 301.7425-3(a)(2).

(b) Consent to sale—(1) In general.
Notwithstanding the notice of sale
provisions of paragraph (a) of this
section, a nonjudicial sale of property
shall discharge or divest the property of
the lien and title of the United States if
the IRS consents to the sale of the
property free of the lien or title.
Pursuant to section 7425(c)(2), where
adequate protection is afforded the lien
or title of the United States, the IRS
may, in its discretion, consent with
respect to the sale of property in
appropriate cases. Such consent shall be
effective only if given in writing and
shall be subject to such limitations and
conditions as the IRS may require.
However, the IRS may not consent to a
sale of property under this section after
the date of sale, as determined under
§301.7425-2(b). For provisions relating
to the authority of the IRS to release a
lien or discharge property subject to a
tax lien, see section 6325 and the
section 6325 regulations.

(2) Application for consent. Any
person desiring the IRS’s consent to sell
property free of a tax lien or a title
derived from the enforcement of a tax
lien of the United States in the property
shall submit to the IRS, at the office and
address specified in the relevant IRS
publications, a written application, in
triplicate, declaring that it is made
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under penalties of perjury, and
requesting that such consent be given.
The application shall contain the
information required in the case of a
notice of sale, as set forth in paragraph
(d)(1) of this section, and, in addition,
shall contain a statement of the reasons
why the consent is desired.

(c) Sale of perishable goodS—(1) In
general. A notice (as described in
paragraph (d) of this section) of a
nonjudicial sale of perishable goods (as
defined in paragraph (c)(2) of this
section) shall be given in writing, by
registered or certified mail or delivered
by personal service, at any time before
the sale, to the IRS official and office
specified in the relevant IRS
publications, at the address specified in
such publications. Under this section, a
notice of sale is not effective if it is
given to an office other than the office
listed in the relevant publication. If a
notice of a nonjudicial sale is timely
given in the manner described in this
paragraph, the nonjudicial sale shall
discharge or divest the tax lien, or a title
derived from the enforcement of a tax
lien, of the United States in the
property. The provisions of sections
7502 (relating to timely mailing treated
as timely filing) and 7503 (relating to
time for performance of acts where the
last day falls on Saturday, Sunday, or a
legal holiday) apply in the case of
notices required to be made under this
paragraph. The seller of the perishable
goods shall hold the proceeds (exclusive
of costs) of the sale as a fund, for not
less than 30 days after the date of the
sale, subject to the liens and claims of
the United States, in the same manner
and with the same priority as the liens
and claims of the United States had
with respect to the property sold. If the
seller fails to hold the proceeds of the
sale in accordance with the provisions
of this paragraph and if the IRS asserts
a claim to the proceeds within 30 days
after the date of sale, the seller shall be
personally liable to the United States for
an amount equal to the value of the
interest of the United States in the fund.
However, even if the proceeds of the
sale are not so held by the seller, but all
the other provisions of this paragraph
are satisfied, the buyer of the property
at the sale takes the property free of the
liens and claims of the United States. In
the event of a postponement of the
scheduled sale of perishable goods, the
seller is not required to notify the IRS
of the postponement. For provisions
relating to the authority of the IRS to
release a lien or discharge property
subject to a tax lien, see section 6325
and the regulations.

(c)(2) through (d)(1) [Reserved]. For
further guidance, see § 301.7425-3(c)(2)
through (d)(1).

(d)(2) Inadequate notice. Except as
otherwise provided in this paragraph, a
notice of sale described in paragraph (a)
of this section which does not contain
the information described in paragraph
(d)(1) of this section shall be considered
inadequate by the IRS. If the IRS
determines that the notice is inadequate,
the IRS will give written notification of
the items of information which are
inadequate to the person who submitted
the notice. A notice of sale which does
not contain the name and address of the
person submitting such notice shall be
considered to be inadequate for all
purposes without notification of any
specific inadequacy. In any case where
a notice of sale does not contain the
information required under paragraph
(d)(1)(ii) of this section with respect to
a Notice of Federal Tax Lien, the IRS
may give written notification of such
omission without specification of any
other inadequacy and such notice of
sale shall be considered inadequate for
all purposes. In the event the IRS gives
notification that the notice of sale is
inadequate, a notice complying with the
provisions of this section (including the
requirement that the notice be given not
less than 25 days prior to the sale in the
case of a notice described in paragraph
(a) of this section) must be given.
However, in accordance with the
provisions of paragraph (b)(1) of this
section, in such a case the IRS may, in
its discretion, consent to the sale of the
property free of the lien or title of the
United States even though notice of the
sale is given less than 25 days prior to
the sale. In any case where the person
who submitted a timely notice which
indicates his name and address does not
receive, more than 5 days prior to the
date of sale, written notification from
the IRS that the notice is inadequate, the
notice shall be considered adequate for
purposes of this section.

(3) Acknowledgment of notice. If a
notice of sale described in paragraph (a)
or (c) of this section is submitted in
duplicate to the IRS with a written
request that receipt of the notice be
acknowledged and returned to the
person giving the notice, this request
will be honored by the IRS. The
acknowledgment by the IRS will
indicate the date and time of the receipt
of the notice.

(4) Disclosure of adequacy of notice.
The IRS is authorized to disclose, to any
person who has a proper interest,
whether an adequate notice of sale was
given under paragraph (d)(1) of this
section. Any person desiring this
information should submit to the IRS a

written request which clearly describes
the property sold or to be sold,
identifies the applicable notice of lien,
gives the reasons for requesting the
information, and states the name and
address of the person making the
request. The request should be
submitted to the IRS official, office and
address specified in IRS Publication
4235, “Technical Services (Advisory)
Group Addresses,” or its successor
publication. The relevant IRS
publications may be downloaded from
the IRS internet site at http://
WWW.IT'S.gov.

(e) Effective/applicability date. This
section applies to any notice of sale that
is filed after August 20, 2007.

Kevin M. Brown,

Deputy Commissioner for Services and
Enforcement.

Approved: July 11, 2007.
Eric Solomon,

Assistant Secretary of the Treasury (Tax
Policy).

[FR Doc. E7—-14053 Filed 7-19-07; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF DEFENSE

Department of the Army

32 CFR Part 650

Environmental Protection and
Enhancement

AGENCY: Department of the Army, DoD.
ACTION: Final rule; removal.

SUMMARY: This action removes 32 CFR
part 650, Environmental Protection and
Enhancement, published in the Federal
Register, December 29, 1977 (42 FR
65026). The rule is being removed
because it is now obsolete and does not
affect the general public.

DATES: Effective July 20, 2007.
ADDRESSES: Headquarters, Department
of the Army, Office of the Assistant
Chief of Staff for Installation
Management, ATTN: DAIM—-ED, 600
Army Pentagon, Washington, DC
20310-0600.

FOR FURTHER INFORMATION CONTACT: Mr.
Douglas Warnock, (703) 601-1573.
SUPPLEMENTARY INFORMATION: The Office
of the Assistant Chief of Staff for
Installation Management, is the
proponent for the regulation represented
in 32 CFR part 650, and has concluded
this regulation is obsolete. This
regulation has been extensively revised
and has been determined that the
procedures prescribed in the regulation
are for Army officials, and not intended
to be enforced against any member of
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the public. As a result, the regulation
does not affect the general public.
Therefore, it would be helpful in
avoiding confusion with the public if 32
CFR part 650, is removed.

List of Subjects in 32 CFR Part 650

Air pollution control, Environmental
protection, Federal buildings and
facilities, Hazardous substances,
Historic preservation, Noise control,
Waste treatment and disposal, Water
pollution control.

PART 650—[REMOVED]

m Accordingly, for reasons stated in the
preamble, under the authority of 10
U.S.C. 3012, 32 CFR part 650,
Environmental Protection and
Enhancement, is removed in its entirely.

Brenda S. Bowen,

Army Federal Register Liaison Officer.

[FR Doc. 07-3538 Filed 7-19-07; 8:45 am]
BILLING CODE 3710-08-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R06-OAR-2006—0849; FRL-8442-8]
Approval and Promulgation of
Implementation Plans; Louisiana;

Clean Air Interstate Rule Sulfur Dioxide
Trading Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking a direct final
action to approve a revision to the
Louisiana State Implementation Plan
(SIP) submitted on September 22, 2006,
enacted at Louisiana Administrative
Code, Title 33, Part III, Chapter 5,
Section 506(C) (LAC 33:I11.506(C)). This
revision addresses the requirements of
EPA’s Clean Air Interstate Rule (CAIR)
Sulfur Dioxide (SO,) Trading Program,
promulgated on May 12, 2005 and
subsequently revised on April 28, 2006.
EPA is approving the SIP revision as
fully implementing the CAIR SO,
requirements for Louisiana. Therefore,
as a consequence of this SIP approval,
EPA will also withdraw the CAIR
Federal Implementation Plan (CAIR FIP)
concerning SO, emissions for Louisiana.
The CAIR FIPs for all States in the CAIR
region were promulgated on April 28,
2006 and subsequently revised on
December 13, 2006.

CAIR requires States to reduce
emissions of SO, and nitrogen oxides
(NOx) that significantly contribute to,

and interfere with maintenance of, the
national ambient air quality standards
for fine particulates and/or ozone in any
downwind state. CAIR establishes State
budgets for SO, and NOx and requires
States to submit SIP revisions that
implement these budgets in States that
EPA concluded did contribute to
nonattainment in downwind states.
States have the flexibility to choose
which control measures to adopt to
achieve the budgets, including
participating in the EPA-administered
cap-and-trade programs. In this SIP
revision that EPA is approving, EPA
finds that Louisiana meets CAIR SO,
requirements by participating in the
EPA-administered cap-and-trade
program addressing SO» emissions.

The intended effect of this action is to
reduce SO, emissions from the State of
Louisiana that are contributing to
nonattainment of the PM, s National
Ambient Air Quality Standard (NAAQS
or standard) in downwind states. This
action is being taken under section 110
of the Federal Clean Air Act (the Act or
CAA).

DATES: This rule is effective on
September 18, 2007 without further
notice, unless EPA receives relevant
adverse comment by August 20, 2007. If
EPA receives such comment, EPA will
publish a timely withdrawal in the
Federal Register informing the public
that this rule will not take effect.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R06—
OAR-2006-0849, by one of the
following methods:

(1) www.regulations.gov: Follow the
on-line instructions for submitting
comments.

(2) E-mail: Mr. Jeff Robinson at
robinson.jeffrey@epa.gov. Please also cc
the person listed in the FOR FURTHER
INFORMATION CONTACT paragraph below.

(3) U.S. EPA Region 6 “Contact Us”
Web site: http://epa.gov/region6/
r6coment.htm. Please click on “6PD”
(Multimedia) and select “Air”’ before
submitting comments.

(4) Fax: Mr. Jeff Robinson, Chief, Air
Permits Section (6PD-R), at fax number
214-665-6762.

(5) Mail: Mr. Jeff Robinson, Chief, Air
Permits Section (6PD-R), Environmental
Protection Agency, 1445 Ross Avenue,
Suite 1200, Dallas, Texas 75202—2733.

(6) Hand or Courier Delivery: Mr. Jeff
Robinson, Chief, Air Permits Section
(6PD-R), Environmental Protection
Agency, 1445 Ross Avenue, Suite 1200,
Dallas, Texas 75202—-2733. Such
deliveries are accepted only between the
hours of 8:30 a.m. and 4:30 p.m.
weekdays except for legal holidays.
Special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R06-OAR-2006—
0849. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
the disclosure of which is restricted by
statute. Do not submit information
through http://www.regulations.gov or
e-mail, if you believe that it is CBI or
otherwise protected from disclosure.
The http://www.regulations.gov Web
site is an “anonymous access’’ system,
which means that EPA will not know
your identity or contact information
unless you provide it in the body of
your comment. If you send an e-mail
comment directly to EPA without going
through http://www.regulations.gov,
your e-mail address will be
automatically captured and included as
part of the comment that is placed in the
public docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment along with any disk or CD-
ROM submitted. If EPA cannot read
your comment due to technical
difficulties and cannot contact you for
clarification, EPA may not be able to
consider your comment. Electronic files
should avoid the use of special
characters and any form of encryption
and should be free of any defects or
viruses. For additional information
about EPA’s public docket, visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information the disclosure of which is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Air Permits Section (6PD-R),
Environmental Protection Agency, 1445
Ross Avenue, Suite 700, Dallas, Texas
75202-2733. The file will be made
available by appointment for public
inspection in the Region 6 FOIA Review
Room between the hours of 8:30 a.m.
and 4:30 p.m. weekdays except for legal
holidays. Contact the person listed in
the FOR FURTHER INFORMATION CONTACT
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paragraph below to make an
appointment. If possible, please make
the appointment at least two working
days in advance of your visit. A 15 cent
per page fee will be charged for making
photocopies of documents. On the day
of the visit, please check in at the EPA
Region 6 reception area on the seventh
floor at 1445 Ross Avenue, Suite 700,
Dallas, Texas.

The State submittal related to this SIP
revision, and which is part of the EPA
docket, is also available for public
inspection at the State Air Agency listed
below during official business hours by
appointment:

Louisiana Department of
Environmental Quality, Office of
Environmental Quality Assessment, 602
N. Fifth Street, Baton Rouge, Louisiana
70802.

FOR FURTHER INFORMATION CONTACT: If
you have questions concerning today’s
proposal, please contact Ms. Adina
Wiley, Air Permits Section (6PD-R),
Environmental Protection Agency,
Region 6, 1445 Ross Avenue, Suite
1200, Dallas, TX 75202—-2733. The
telephone number is (214) 665—-2115.
Ms. Wiley can also be reached via
electronic mail at wiley.adina@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document wherever,
any reference to “we,” “us,” or “our” is
used, we mean EPA.

Table of Contents
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I. What Action Is EPA Taking?

EPA is taking direct final action to
approve a revision to Louisiana’s SIP,
submitted on September 22, 2006,
enacted at Louisiana Administrative
Code, Title 33, Part III, Chapter 5,
Section 506(C) (LAC 33:II1.506(C)). In its
SIP revision, Louisiana would meet
CAIR SO; requirements by requiring
certain electric generating units (EGUs)
to participate in the EPA-administered
CAIR cap-and-trade program addressing
SO- emissions. The SIP as revised that
EPA is approving meets the applicable
requirements of CAIR. Our detailed
analysis of this SIP revision is in the
Technical Support Document (TSD) for

the Louisiana CAIR SO, Trading
Program. The TSD is available as
specified in the section of this
document identified as ADDRESSES. As a
consequence of the SIP approval, the
Administrator of EPA will also issue a
final rule to withdraw the FIP
concerning SO, emissions for Louisiana.
This action will delete and reserve 40
CFR 52.985 in part 52. The withdrawal
of the CAIR FIP for Louisiana is a
conforming amendment that must be
made once the SIP is approved because
EPA’s authority to issue the FIP was
premised on a deficiency in the SIP for
Louisiana. Once the SIP is fully
approved, EPA no longer has authority
for the FIP. Thus, EPA will not have the
option of maintaining the FIP following
the full SIP approval. Accordingly, EPA
does not intend to offer an opportunity
for a public hearing or an additional
opportunity for written public comment
on the withdrawal of the FIP.

We are publishing this rule without
prior proposal because we view this as
a noncontroversial amendment and
anticipate no relevant adverse
comments. However, in the proposed
rules section of this Federal Register
publication, we are publishing a
separate document that will serve as the
proposal to approve the SIP revision if
relevant adverse comments are received.
This rule will be effective on September
18, 2007 without further notice unless
we receive relevant adverse comment by
August 20, 2007. If we receive relevant
adverse comments, we will publish a
timely withdrawal in the Federal
Register informing the public that the
rule will not take effect. We will address
all public comments in a subsequent
final rule based on the proposed rule.
We will not institute a second comment
period on this action. Any parties
interested in commenting must do so
now. Please note that if we receive
adverse comment on an amendment,
paragraph, or section of this rule and if
that provision may be severed from the
remainder of the rule, we may adopt as
final those provisions of the rule that are
not the subject of an adverse comment.

II. What Is the Regulatory History of
CAIR and the CAIR FIPs?

The Clean Air Interstate Rule (CAIR)
was published by EPA on May 12, 2005
(70 FR 25162). In this rule, EPA
determined that 28 States and the
District of Columbia contribute
significantly to nonattainment and
interfere with maintenance of the
national ambient air quality standards
(NAAQS) for fine particles (PM> s) and
/or 8-hour ozone in downwind States in
the eastern part of the country. As a
result, EPA required those upwind

States to revise their SIPs to include
control measures that reduce emissions
of SO,, which is a precursor to PM, s
formation, and/or NOx, which is a
precursor to both ozone and PM, 5
formation. For jurisdictions that
contribute significantly to downwind
PM, 5 nonattainment, CAIR sets annual
State-wide emission reduction
requirements (i.e., budgets) for SO, and
annual State-wide emission reduction
requirements for NOx. Similarly, for
jurisdictions that contribute
significantly to 8-hour ozone
nonattainment, CAIR sets State-wide
emission reduction requirements for
NOx for the ozone season (defined at 40
CFR 97.302 as May 1st to September
30th). Under CAIR, States may
implement these reduction
requirements by participating in the
EPA-administered cap-and-trade
programs or by adopting any other
control measures. Louisiana was found
to significantly contribute to
nonattainment of the PM5 s standard in
Alabama and the 8-hour ozone standard
in Texas, resulting in Louisiana being
subject to the SO, annual NOx, and
ozone season NOx CAIR requirements.

CAIR explains to subject States what
must be included in SIPs to address the
requirements of section 110(a)(2)(D) of
the Clean Air Act (CAA) with regard to
interstate transport with respect to the
8-hour ozone and PM, s NAAQS. EPA
made national findings, effective on
May 25, 2005, that the States had failed
to submit SIPs meeting the requirements
of section 110(a)(2)(D). The SIPs were
due in July 2000, 3 years after the
promulgation of the 8-hour ozone and
PM,s NAAQS. These findings started a
2-year clock for EPA to promulgate a
Federal Implementation Plan (FIP) to
address the requirements of section
110(a)(2)(D). Under CAA section
110(c)(1), EPA may issue a FIP anytime
after such findings are made and must
do so within two years unless a SIP
revision correcting the deficiency is
approved by EPA before the FIP is
promulgated.

On April 28, 2006, EPA promulgated
CAIR FIPs for all States covered by
CAIR in order to ensure the emissions
reductions required by CAIR are
achieved on schedule. See 40 CFR 52.35
and 52.36. Each CAIR State is subject to
the FIP until the State fully adopts, and
EPA approves, a SIP revision meeting
the requirements of CAIR. The CAIR
FIPs require certain EGUs to participate
in the EPA-administered CAIR SO,
NOx annual, and NOx ozone season
trading programs, as appropriate, found
at 40 CFR part 97. The CAIR FIPs’ SO,,
NOx annual, and NOx ozone season
trading programs impose essentially the
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same requirements as, and are
integrated with, the respective CAIR SIP
trading programs. The integration of the
CAIR FIP and SIP trading programs
means that these trading programs will
work together to create effectively a
single trading program for each
regulated pollutant (SO,, NOx annual,
and NOx ozone season) in all States
covered by the CAIR FIPs’ or SIPs’
trading program for that pollutant. The
CAIR FIPs also allow States to submit
abbreviated SIP revisions that, if
approved by EPA, will automatically
replace or supplement certain CAIR FIP
provisions, while the CAIR FIPs remain
in place for all other provisions.

On April 28, 2006, EPA published
two additional CAIR-related final rules
that added the States of Delaware and
New Jersey to the list of States subject
to CAIR for PM s and announced EPA’s
final decisions on reconsideration of
five issues, without making any
substantive changes to the CAIR
requirements. On December 13, 2006,
EPA published minor, non-substantive
revisions that serve to clarify CAIR and
the CAIR FIPs.

III. What Are the General Requirements
of CAIR and the CAIR FIPs?

CAIR establishes State-wide emission
budgets for SO, and NOx and is to be
implemented in two phases. The first
phase of NOx reductions starts in 2009
and continues through 2014, while the
first phase of SO, reductions starts in
2010 and continues through 2014. The
second phase of reductions for both
NOx and SO starts in 2015 and
continues thereafter. CAIR requires
States to implement the budgets by
either: (1) Requiring EGUs to participate
in the EPA-administered cap-and-trade
programs; or (2) adopting other control
measures of the State’s choosing and
demonstrating that such control
measures will result in compliance with
the applicable State SO, and NOx
budgets.

The May 12, 2005 and April 28, 2006
CAIR rules provide model rules that
States must adopt (with certain limited
changes, if desired) if they want to
participate in the EPA-administered
trading programs. The December 13,
2006, revisions to CAIR and the CAIR
FIPs were non-substantive and,
therefore, do not affect EPA’s evaluation
of a State’s SIP revision.

With two exceptions, only States that
choose to meet the requirements of
CAIR through methods that exclusively
regulate EGUs are allowed to participate
in the EPA-administered trading
programs. One exception is for States
that adopt the opt-in provisions of the
model rules to allow non-EGUs

individually to opt into the EPA-
administered trading programs. The
other exception is for States that include
all non-EGUs from their NOx SIP Call
trading programs in their CAIR NOx
ozone season trading programs.
Louisiana was not subject to the NOx
SIP Call requirements; therefore this
exception is not available to the State.

IV. What Are the Types of CAIR SIP
Submittals?

States have the flexibility to choose
the type of control measures they will
use to meet the requirements of CAIR.
EPA anticipates that most States will
choose to meet the CAIR requirements
by selecting an option that requires
EGUs to participate in the EPA-
administered CAIR cap-and-trade
programs. For such States, EPA has
provided two approaches for submitting
and obtaining approval for CAIR SIP
revisions. States may submit full SIP
revisions that adopt the model CAIR
cap-and-trade rules. If approved, these
SIP revisions will fully replace the
State’s CAIR FIPs. Alternatively, States
may submit abbreviated SIP revisions.
The provisions in the abbreviated SIP
revision, if approved into a State’s SIP,
will not replace that State’s CAIR FIP;
however, the requirements for the CAIR
FIPs at 40 CFR part 52 incorporate the
provisions of the Federal CAIR trading
programs in 40 CFR part 97. The Federal
CAIR trading programs in 40 CFR part
97 provide that whenever EPA approves
an abbreviated SIP revision, the
provisions in the abbreviated SIP
revision will be used in place of or in
conjunction with, as appropriate, the
corresponding provisions in 40 CFR part
97 of the State’s CAIR FIP.

A State submitting a full SIP revision
may either adopt regulations that are
substantively identical to the model
rules or incorporate by reference the
model rules. CAIR provides that States
may only make limited changes to the
model rules if the States want to
participate in the EPA-administered
trading programs. A full SIP revision
may change the model rules only by
altering their applicability and
allowance allocation provisions to:

(1) Include NOx SIP Call trading
sources that are not EGUs under CAIR
in the CAIR NOx Ozone Season Trading
Program;

(2) Provide for State allocation of NOx
annual or ozone season allowances
using a methodology chosen by the
State;

(3) Provide for State allocation of NOx
annual allowances from the compliance
supplement pool (CSP) using the State’s
choice of allowed, alternative
methodologies; or

(4) Allow units that are not otherwise
CAIR units to opt individually into the
CAIR SO», NOx Annual, or NOx Ozone
Season Trading Programs under the opt-
in provisions in the model rules.

EPA’s authority to issue the CAIR
FIPs was premised on the deficiency of
each State’s SIP in addressing the CAIR
requirements. EPA will not have the
option of maintaining the CAIR FIP
following approval of a full CAIR SIP
revision. Therefore, an approved CAIR
full SIP revision will replace the CAIR
FIP requirements for NOx annual, NOx
ozone season, or SO, emissions, as
applicable, for that State.

V. What Is EPA’s Analysis of the
Louisiana CAIR SO, SIP Submittal?

A. State Budget for SO, Allowance
Allocations

The CAIR State SO, budgets were
derived by discounting the tonnage of
emissions authorized by annual
allowance allocations under the Acid
Rain Program under title IV of the CAA.
Under CAIR, each allowance allocated
in the Acid Rain Program for the years
in Phase 1 of CAIR (2010 through 2014)
authorizes 0.5 ton of SO, emissions in
the CAIR trading program, and each
Acid Rain Program allowance allocated
for the years in Phase 2 of CAIR (2015
and thereafter) authorizes 0.35 ton of
SO; emissions in the CAIR trading
program.

In today’s action, EPA is approving
Louisiana’s SIP revision that
incorporates by reference the SO, model
trading rule as satisfying the budget
requirements of 40 CFR 51.124(e). At 40
CFR 51.124(0)(1) we explain that any
State that incorporates by reference the
CAIR SO; trading program at subparts
AAA through HHH of 40 CFR part 96,
meets the budget obligation under 40
CFR 51.124(e). Therefore, Louisiana’s
SIP revision establishes the State CAIR
SO, budgets as 59,948 tons of SO,
emissions for 2010-2014 and 41,963
tons of SO, emissions in 2015 and
thereafter. Louisiana’s SIP revision sets
these SO, budgets as the total amount of
allowances available for allocation for a
given year under the EPA-administered
SO, cap-and-trade program.

B. CAIR SO- Cap-and-Trade Program

The provisions of the CAIR SO,
model rule are similar to the provisions
of the CAIR NOx annual and ozone
season model rules, which largely
mirror the structure of the NOx SIP Call
model trading rule in 40 CFR part 96,
subparts A through I. However, the SO,
model rule is coordinated with the
ongoing Acid Rain SO, cap-and-trade
program under CAA title IV. The SO,
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model rule uses the title IV allowances
for compliance, with each allowance
allocated for 2010-2014 authorizing
only 0.50 ton of emissions and each
allowance allocated for 2015 and
thereafter authorizing only 0.35 ton of
emissions. Banked title IV allowances
allocated for years before 2010 can be
used at any time in the CAIR SO, cap-
and-trade program, with each such
allowance authorizing 1 ton of
emissions. Title IV allowances are to be
freely transferable among sources
covered by the Acid Rain Program and
sources covered by the CAIR SO, cap-
and-trade program.

EPA also used the CAIR SO, model
trading rule as the basis for the SO,
trading program in the CAIR FIPs. The
CAIR FIPs’ trading rules are virtually
identical to the CAIR model trading
rules, with changes made to account for
federal rather than state
implementation. The CAIR model SO,
trading rules and the respective CAIR
FIPs’ trading rules are designed to work
together as an integrated SO, trading
program.

In the September 22, 2006, SIP
revision, Louisiana chooses to
implement its CAIR SO, budgets by
requiring EGUs to participate in the
EPA-administered cap-and-trade
program for SO, emissions. Louisiana
has adopted a full SIP revision that
incorporates by reference the CAIR
model cap-and-trade rule for SO»
emissions as published at 40 CFR part
96, subparts AAA-HHH on July 1, 2005,
and as revised at 70 FR 25162—-25405,
May 12, 2005, and 71 FR 25162-25405,
April 28, 2006. This SIP revision does
not include subpart III, CAIR SO, Opt-
in Units, and any references to opt-in
units. This SIP revision also does not
include the December 13, 2006,
revisions to the SO, trading rules in the
CAIR and CAIR FIPs.

C. Individual Opt-In Units

The opt-in provisions of the CAIR
model trading rules allow certain non-
EGUs (i.e., boilers, combustion turbines,
and other stationary fossil-fuel-fired
devices) that do not meet the
applicability criteria for a CAIR trading
program to participate voluntarily in
(i.e., opt into) the CAIR trading program.
A non-EGU may opt into one or more
of the CAIR trading programs. In order
to qualify to opt into a CAIR trading
program, a unit must vent all emissions
through a stack and be able to meet
monitoring, recordkeeping, and
reporting requirements of 40 CFR part
75. The owners and operators seeking to
opt a unit into a CAIR trading program
must apply for a CAIR opt-in permit. If
the unit is issued a CAIR opt-in permit,

the unit becomes a CAIR unit, is
allocated allowances, and must meet the
same allowance-holding and emissions
monitoring and reporting requirements
as other units subject to that CAIR
trading program. The opt-in provisions
provide for two methodologies for
allocating allowances for opt-in units,
one methodology that applies to opt-in
units in general and a second
methodology that allocates allowances
only to opt-in units that the owners and
operators intend to repower before
January 1, 2015.

States have several options
concerning the opt-in provisions. States
may adopt the CAIR opt-in provisions
entirely or may adopt them but exclude
one of the methodologies for allocating
allowances. States may also decline to
adopt the opt-in provisions.

Louisiana has chosen not to allow
non-EGUs to opt into the CAIR SO,
trading program. Louisiana incorporated
by reference the CAIR SO, Trading
Program, published at 40 CFR part 96,
subparts AAA-HHH on July 1, 2005,
and as revised at 70 FR 25162—-25405,
May 12, 2005, and 71 FR 25162-25405,
April 28, 2006. This SIP revision does
not include subpart III, CAIR SO, Opt-
in Units, and any references to opt-in
units.

VI. Final Action

We are approving Louisiana’s CAIR
SO, SIP revision submitted on
September 22, 2006, enacted at LAC
33:111.506(C). Under this SIP revision,
Louisiana is choosing to participate in
the EPA-administered cap-and-trade
program for SO, emissions. Our
technical analysis has shown that this
SIP revision is consistent with the
requirements of 40 CFR part 51,
including the specific CAIR SO,
requirements at 40 CFR 51.124 as
published on May 12, 2005, and further
revised on April 28, 2006; and all
applicable requirements of the CAA.
While we are approving the Louisiana
CAIR SO SIP as satisfying the CAIR
SO, requirements, it is important to note
that the Louisiana SIP revision does not
incorporate EPA’s latest revisions to
CAIR made on December 13, 2006, and
any future revisions. We understand
that Louisiana will routinely update its
SIP to reflect this change and any future
EPA actions on the CAIR SO, Trading
Program.

As a consequence of this SIP
approval, the Administrator of EPA will
also issue, without providing an
opportunity for a public hearing or an
additional opportunity for written
public comment, a final rule to
withdraw the CAIR FIP concerning SO,
emissions for Louisiana. This action

will delete and reserve 40 CFR 52.985
in part 52.

VII. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason and because this action will
not have a significant, adverse effect on
the supply, distribution, or use of
energy, this action is also not subject to
Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Act. The EPA interprets Executive Order
13045, “Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997), as
applying only to those regulatory
actions that concern health or safety
risks such that the analysis required
under section 5-501 of the Executive
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Order has the potential to influence the
regulation. This rule is not subject to
Executive Order 13045 because it
approves a state program. Executive
Order 12898 (59 FR 7629, February 16,
1994) establishes federal executive
policy on environmental justice.
Because this rule merely approves a
state rule implementing a Federal
standard, EPA lacks the discretionary
authority to modify today’s regulatory
decision on the basis of environmental
justice considerations.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Act. In this context, in the absence
of a prior existing requirement for the
State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VGS in place of a SIP submission
that otherwise satisfies the provisions of
the Act. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement

Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by September 18, 2007. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental

relations, Nitrogen dioxide, Ozone,
Particulate matter, Reporting and
recordkeeping requirements, Sulfur
oxides.

Dated: July 11, 2007.
Lawrence Starfield,
Acting Regional Administrator, EPA Region
6.

m 40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart T—Louisiana

m 2. Section 52.970 is amended as
follows:

m a. In paragraph (c) the table entitled
“EPA Approved Louisiana Regulations
in the Louisiana SIP” is amended under
Chapter 5—Permit Procedures, by
adding in numerical order a new entry
for “Section 506(c)”.

m b. In paragraph (e) the table entitled
“EPA Approved Louisiana
Nonregulatory Provisions and Quasi-
Regulatory Measures” is amended by
adding a new entry for the “Clean Air
Interstate Rule Sulfur Dioxide Trading
Program”.

§52.970 Identification of plan.
* * * * *
(C) * *x %

EPA APPROVED LOUISIANA REGULATIONS IN THE LOUISIANA SIP

. ] . State ap-
State citation Title/subject proval date EPA approval date Comments
Chapter 5—Permit Procedures
Section 506(C) .......ccooeviiiiiiiinnne Clean Air Interstate Rule Re- 09/20/06 07/20/07, [Insert FR page Sections 506(A), (B), (D), and
quirements—Annual Sulfur number where document (E) NOT in SIP.
Dioxide. begins].
* * * * *

(e] * * %
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EPA APPROVED LOUISIANA NONREGULATORY PROVISIONS AND QUASI-REGULATORY MEASURES

i Applicable geographic or non-  State submittal date/effective EPA ap- :
Name of SIP provision attainment area date proval date Explanation

Clean Air Interstate Rule Sulfur
Dioxide Trading Program.

Statewide .....

09/22/06 ......ocovvviiiieiiiice

07/20/07, Acid Rain Program Provisions
[Insert FR NOT in SIP.
page
number
where
document
begins]

[FR Doc. E7—14068 Filed 7-19-07; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Part 402
[CMS—-6146-F; CMS-6019—F]

RINS 0938-AM98; 0938—-AN48

Medicare Program; Revised Civil
Money Penalties, Assessments,
Exclusions, and Related Appeals
Procedures

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.

ACTION: Final rule.

SUMMARY: This final rule establishes the
procedures for imposing exclusions for
certain violations of the Medicare
program and is based on the procedures
that the Office of Inspector General has
published for civil money penalties,
assessments, and exclusions under their
delegated authority. Implementation of
this final rule protects beneficiaries
from persons (that is, health care
providers and entities) found in
noncompliance with Medicare
regulations, and otherwise improves the
safeguard provisions under the
Medicare statute. This final rule also
establishes procedures that enable a
person targeted for exclusion from the
Medicare program to request the Centers
for Medicare & Medicaid Services to act
on its behalf to recommend to the
Inspector General that the exclusion
from Medicare be waived due to
hardship that would be placed on
Medicare beneficiaries as a result of the
person’s exclusion.

DATES: Effective Date: This final rule is
effective on August 20, 2007.

FOR FURTHER INFORMATION CONTACT: ]oel
Cohen, (410) 786—3349. Joe Strazzire,
(410) 786-2775.

SUPPLEMENTARY INFORMATION:

I. Background

A. Statutory and Regulatory History

Section 2105 of the Omnibus Budget
Reconciliation Act of 1981 (Pub. L. 97—
35) added section 1128A to the Social
Security Act (the Act) to authorize the
Secretary of Health and Human Services
(HHS) to impose civil money penalties
(CMPs), assessments, and exclusions
from the Medicare program for certain
persons (that is, health care facilities,
practitioners, suppliers, or other
entities) under certain circumstances.
Exclusion provides the ultimate
enforcement tool for agencies
attempting to establish compliance with
legal and program standards, and is
used in addition to potential civil,
criminal, and other administrative
proceedings.

Since 1981, the Congress has
significantly increased both the number
and types of circumstances under which
the Secretary may impose the exclusion
of a person from the Medicare and State
health care programs. The Secretary has
delegated the authority for these
provisions to either the Office of the
Inspector General (OIG) or CMS
(October 20, 1994 rule, 59 FR 52967).
The exclusion authorities delegated to
the OIG for the most part address fraud,
misrepresentation, or falsification, while
those that address noncompliance with
programmatic or regulatory
requirements are delegated to CMS.
However, the OIG has the authority to
impose exclusions and to prosecute
cases involving exclusions that were
delegated to CMS, if CMS and the OIG
jointly determine it to be in the interest
of economy, efficiency, or effective
coordination of activities. The
determination may be made either on a
case-by-case basis, or for all cases
brought under a particular listed
authority.

In the December 14, 1998 Federal
Register (63 FR 68687), we published a
final rule entitled “Medicare and
Medicaid Program; Civil Money
Penalties, Assessments, Exclusions, and
Related Appeals Procedures.” That rule
set forth the procedures for pursuing
civil money penalties (CMPs) and
assessments, and added a new part 402
to title 42, chapter IV of the Code of
Federal Regulations (CFR) to
incorporate our CMP and assessment
authorities. However, we did not
address exclusions in that final rule.
Instead, we reserved subpart C for
exclusions so that we could incorporate
the relevant regulations at a future date.

In the December 14, 1998 final rule,
we indicated that our procedures for
imposing the CMPs and assessment
authorities delegated to CMS were based
on the procedures that the OIG had
delineated in 42 CFR part 1003. We also
made the OIG’s hearing and appeal
procedures set forth in 42 CFR part 1005
applicable to the CMP, assessment, and
exclusion authorities delegated to us.

In the July 23, 2004 Federal Register
(69 FR 43956), we published a proposed
rule entitled ‘““Medicare Program;
Revised Civil Money Penalties,
Assessments, Exclusions, and Related
Appeals Procedures.” This proposed
rule would amend subpart C by
establishing the procedures for
imposing exclusions for certain
violations of the Medicare program. The
proposed rule would incorporate the
general requirements and procedures
that are common to the imposition of an
exclusion from the Medicare program.

In the August 4, 2005 Federal
Register (70 FR 44879), we published a
proposed rule entitled “Medicare
Program; Revised Civil Money Penalties,
Assessments, Exclusions and Related
Appeals Procedures” that would
implement section 949 of the Medicare
Prescription Drug, Improvement, and
Modernization Act of 2003 (MMA) (Pub.
L. 108-173). Section 949 of the MMA
amended section 1128(c)(3)(B) of the
Act to indicate that “[s]ubject to
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subparagraph (g), in the case of an
exclusion under subsection (a), the
minimum period of exclusion shall be
not less than 5 years, except that, upon
the request of the administrator of a
Federal health care program (as defined
in section 1128B(f)) who determines
that the exclusion would impose a
hardship on individuals entitled to
benefits under Part A of title XVIII or
enrolled under Part B of such title, or
both, the Secretary may, after consulting
with the Inspector General of the
Department of Health and Human
Services, waive the exclusion under
subsection (a)(1), (a)(3), or (a)(4) with
respect to that program in the case of an
individual or entity that is the sole
community physician or sole source of
essential specialized services in the
community.” The Conference
Agreement accompanying the MMA
clarifies the intent of the statutory
requirement that a hardship
determination be made before a waiver
is approved. In short, we proposed the
general requirements and procedures
that would allow certain providers and
entities identified for exclusion from the
Medicare program to request that we act
on their behalf to recommend to the OIG
that their exclusion from Medicare be
waived because of a hardship that
would result on Medicare beneficiaries.
We also stated in this proposed rule our
intent to respond to the public
comments we received from the July 23,
2004 proposed rule and this proposed
rule in a single final rule.

B. Timelines for Publication of This
Medicare Final Rule

Section 902 of the MMA amended
section 1871(a) of the Act and requires
the Secretary, in consultation with the
Director of the Office of Management
and Budget, to establish and publish
timelines for the publication of
Medicare final rules based on the
previous publication of a Medicare
proposed or interim final rule. Section
902 of the MMA also states that the
timelines for these rules may vary, but
must not exceed 3 years after
publication of the preceding proposed
or interim final rule, except under
exceptional circumstances.

This final rule finalizes provisions set
forth in the July 23, 2004 and the
August 4, 2005 proposed rules. In
addition, this final rule will be
published within the 3-year time limit
imposed by section 902 of the MMA.
Therefore, this final rule will be
published in accordance with the
Congress’ intent for ensuring timely
publication of final rules.

II. Provisions of the Proposed Rules and
Analysis and Responses to Public
Comments

A. Provisions of the July 23, 2004
Proposed Rule

This proposed rule would amend part
402, subpart C, (Exclusions) to
incorporate the rules concerning
exclusions associated with the CMP
violations identified in part 402.
Subpart C contains the general
requirements and procedures that are
common to the imposition of an
exclusion from Medicare, Medicaid, and
(where applicable) other Federal health
care programs. (These regulations do not
materially impact the hearing and
appeals procedures currently available
to any person on whom we could
impose an exclusion.)

We proposed adding the following
provisions under part 402 subpart C.

1. Basis and Purpose (Proposed
§402.200)

Section 402.200 provides the basis
and purpose for the imposition of an
exclusion from Medicare, Medicaid, and
(where applicable) other Federal health
care programs based on noncompliance
with the respective provisions of part
402 subpart A, §402.1(e). This subpart
also sets forth the appeal rights of a
person subject to exclusion, as well as
the procedures for a person’s
reinstatement following an exclusion.
(This subpart is based on § 1003.102,
§1003.105, § 1003.107, and § 1003.109
of the OIG’s regulations.)

2. Length of Exclusion (Proposed
§402.205)

This section describes the duration of
exclusion from Medicare, Medicaid, and
(where applicable) other Federal health
care programs for the applicable
violation. Currently, there are four
general categories for which violations
may cause exclusions. These categories
involve noncompliance with assignment
billings, noncompliance with charge or
service limits, failure to provide
information, or improperly providing
information.

Some exclusion provisions provide
that the exclusion is imposed in
accordance with section 1842(j)(2) of the
Act, which provides for exclusion from
participation in programs under the Act.
These exclusions may not exceed 5
years. For these exclusion provisions,
we propose using our discretion to set
a duration for the exclusion, up to 5
years, after considering aggravating and
mitigating circumstances as described in
the July 23, 2004 proposed rule (69 FR
43956).

By contrast, many other exclusion
provisions extend to all Federal health
care programs, and do not address the
minimum or maximum duration of the
exclusion. Instead, they simply refer to
applying the provisions of section
1128A of the Act or section 1128(c) of
the Act for imposition of the exclusion.
However, neither section 1128A of the
Act, nor section 1128(c) of the Act,
address the specific duration of an
exclusion for any of the title XVIII
exclusion provisions described in this
proposed rule. Therefore, where the
duration of an exclusion is not
specifically addressed by statute for a
specific exclusion provision, we
proposed using our discretion to apply
a time period we believed was justified,
taking into account appropriate
aggravating and mitigating factors that
are described in the July 23, 2004
proposed rule (69 FR 43956).

While several provisions of title XVIII
of the Act refer on their face only to
CMPs, they also make cross-references
to section 1128A of the Act, from which
we assert that our exclusion authority
derives. This is the case with both
sections 1877 and 1882 of the Act. Each
of these provisions incorporates by
reference portions of section 1128A of
the Act, articulating with specificity
which section 1128A provisions are
applicable. In each case, this includes
section 1128A’s exclusion authority
(and, in the case of section 1877 of the
Act, the exclusion authority is made
even more clear with the term
“exclusion” being found in the section
heading). The applicable provision of
section 1128A of the Act is the
provision’s last sentence, explicitly
made applicable to all the foregoing,
which provides that the Secretary “may
make a determination in the same
[CMP] proceeding to exclude the person
from participation in Federal health care
programs.”

3. Factors Considered in Determining
Whether To Exclude, and the Length of
Exclusion (Proposed § 402.208)

The statute specifies the grounds for
imposition of the various exclusions,
but offers little detail regarding the
adjudicatory processes inherent in
administering them. Instead, the statute
vests us with broad administrative
discretion. We are sensitive to the fact
that the nature of grounds for
imposition of exclusions vary widely.

Proposed §402.208 would provide the
specific details of the aggravating and
mitigating circumstances that may be
considered. (This section is based on the
corresponding OIG sections of 42 CFR
parts 1001 and 1003.) We note that our
application of aggravating and
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mitigating factors flows both as a natural
result of a statutory scheme that
contemplates exclusions of varying
lengths, as well as the Secretary’s
rulemaking authority specified in
section 1871 of the Act.

4. Scope and Effect of Exclusion
(Proposed §402.209)

Proposed §402.209 would provide the
general scope and effect of an exclusion.
Generally, an excluded person may not
directly or indirectly submit claims, or
cause claims to be submitted, to the
Medicare program. A person who
submits (or causes to be submitted)
claims during the course of an exclusion
risks other possible sanctions, including
civil and criminal liability. Medicare
will not pay claims for beneficiaries
who elect to see an excluded person,
except, perhaps, for the first claim,
which will be accompanied by a
notification to the beneficiary that the
person has been excluded from
participation in Medicare, and that no
further Medicare payments will be made
on the beneficiary’s behalf. (This section
is based on criteria provided by the OIG
in §1001.1901.) We note in
§402.209(b)(3) that because in some
cases the maximum exclusion time limit
may preclude us from applying the
specified prohibited conduct as the
basis for denying reinstatement to the
Medicare program, the fact that an
excluded person has engaged in
prohibited conduct may give rise to a
new exclusion action by the initiating
agency (CMS or OIG) that will have the
practical effect of denying the person
reinstatement into the Medicare
program.

5. Notice of Exclusion (Proposed
§402.210)

Proposed §402.210 would specify the
contents of respective notices and
specifically, the timing for release of—
(1) the written notice of intent to
exclude (that is, the proposed
determination); and (2) the written
notice of exclusion. At a minimum, the
written notice of intent to exclude
provides the person with information as
to the reason why it is noncompliant
with the statute, the length of the
proposed exclusion, and instructions for
responding to the notice, including
providing argument against exclusion
for the agency to consider. The written
notice to exclude is sent to the person
in the same manner as the written
notice of intent to exclude if the agency
determines that the exclusion is
warranted. This notice would also
provide the person with information on
its appeal rights regarding the exclusion.
(This section is based on criteria

provided by the OIG in § 1001.2001,
§1001.2002, § 1001.2004, and
§1003.109.)

6. Response to Notice of Proposed
Exclusion (Proposed §402.212)

Proposed §402.212 would state the
general process and procedure for a
person to follow when presenting an
oral or written response to the notice of
intent to exclude (that is, the proposed
determination). We would accept for
consideration any supportive
information the person provides. We
would not limit nor suggest what type
of information should be presented. The
burden to present convincing
information is left to the person’s
discretion. Even though this section is
based on the process and procedures
delineated by the OIG in § 1003.109, to
encourage timely communication
between the person and the initiating
agency, we have added an additional
element whereby the initiating agency
would contact the person within 15
days of receipt of the person’s request to
establish a mutually agreed upon time
and place for the oral presentation and
discussion.

7. Appeal of Exclusion (Proposed
§402.214)

Proposed §402.214 would specify the
general appeal process for requesting a
hearing before an administrative law
judge, and details the required elements
of the written request for appeal. (This
section is based on criteria provided by
the OIG in § 1005.) Generally, the
elements of the written request must
include the basis for the disagreement
with the exclusion, the general basis for
the person’s defense, and reasons why
the proposed length of exclusion should
be modified. (This section is based on
criteria provided by the OIG in
§1001.2003 and § 1001.2007.)

8. Request for Reinstatement (Proposed
§402.300)

In proposed § 402.300, we specified
the request for reinstatement. In
§402.300(a), we described the written
request for reinstatement. We stated that
an excluded person may submit a
written request for reinstatement to the
initiating agency no sooner than 120
days prior to the terminal date of
exclusion as specified in the notice of
exclusion. The written request for
reinstatement would be required to
include documentation demonstrating
that the person has met the standards
set forth in §402.302. We also state that
obtaining or reactivating a Medicare
provider number (or equivalent) would
not constitute reinstatement.

Proposed §402.300(b) would specify
that, upon receipt of a written request
for reinstatement, the initiating agency
may require the person to furnish
additional, specific information and
authorization to obtain information from
private health insurers, peer review
organizations, and others, as necessary,
to determine whether reinstatement is
granted.

In §402.300(c), we would state that
failure to submit a written request for
reinstatement or to furnish the required
information or authorization would
result in the continuation of the
exclusion, unless the exclusion has been
in effect for 5 years. In that case,
reinstatement would be automatic.

Proposed §402.300(d) specifies that,
if a period of exclusion is reduced on
appeal (regardless of whether further
appeal is pending), the excluded person
would be permitted to request and
apply for reinstatement within 120 days
of the expiration of the reduced
exclusion period. A written request for
the reinstatement would include the
same standards specified in
§402.300(b). (This section is based on
criteria provided by the OIG in
§1001.3001.)

9. Basis for Reinstatement (Proposed
§402.302)

In proposed § 402.302, we would
specify that the initiating agency would
authorize reinstatement if the agency
determines that—(1) The period of
exclusion has expired; (2) there are
reasonable assurances that the types of
actions that formed the basis for the
original exclusion will not recur; and (3)
there is no additional basis under title
XVIII of the Act that will justify the
continuation of the exclusion.

We also stated that the initiating
agency would not authorize
reinstatement if the basis for denying
reinstatement lies in an excluded person
continuing either to submit claims (or
causing claims to be submitted) or to
receive and accept payments from the
Medicare program for items or services
it has furnished, ordered, or prescribed.
This section would apply, regardless of
whether the excluded person has
obtained a Medicare provider number
(or equivalent), either as an individual
or as a member of a group, before being
reinstated.

In making a determination regarding
reinstatement, the initiating agency
would consider—(1) The conduct of the
excluded provider occurring before the
date of the notice of the exclusion, if
that conduct was not known to the
initiating agency at the time of the
exclusion; (2) the conduct of the
excluded person after the date of the
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exclusion; (3) whether all fines and all
debts due and owing (including
overpayments) to any Federal, State, or
local government that relate to
Medicare, Medicaid, or (where
applicable) any Federal, State, or local
health care program were paid in full,
or alternatively that satisfactory
arrangements were made to fulfill these
obligations; (4) whether the excluded
person complied with, or had made
satisfactory arrangements to fulfill, all of
the applicable conditions of
participation or conditions of coverage
under the Medicare statutes and
regulations; and (5) whether the
excluded person had, during the period
of exclusion, submitted claims (or
caused claims to be submitted) or
payment to be made by Medicare,
Medicaid, and (where applicable) any
other Federal health care program for
items or services furnished, ordered, or
prescribed, and the conditions under
which these actions occurred.

We proposed that reinstatement
would not be effective until the
initiating agency grants the request and
provides notice under § 402.304.
Reinstatement would be effective as
provided in the notice. A determination
for a denial of reinstatement will not be
appealable or reviewable, except as
provided in §402.306.

We also proposed that an AL]J cannot
require reinstatement of an excluded
person according to this chapter as
specified in §402.306(d). (The content
of this section is based on the criteria
provided by the OIG in § 1001.3002.)

10. Approval of Request for
Reinstatement (Proposed §402.304)

With regard to approval of a request
for reinstatement (§ 402.304), we would
state that, if the initiating agency grants
a request for reinstatement, then the
initiating agency would—(1) Give
written notice to the excluded person
specifying the date of reinstatement; and
(2) notify appropriate Federal and State
agencies, and, to the extent possible, all
others that were originally notified of
the exclusion, that the person has been
reinstated into the Medicare program.

A determination by the initiating
agency to reinstate an excluded person
would have no effect if Medicare,
Medicaid, or (where applicable) any
other Federal health care program has
imposed a longer period of exclusion
under its own authorities. (The content
of this section is based on the
procedures provided by the OIG in
§1001.3003.)

11. Denial of Request for Reinstatement
(Proposed §402.306)

In proposed § 402.306, we specified
that if a request for reinstatement is
denied, the initiating agency would
provide written notice to the excluded
person. Within 30 days of the date of
this notice, the excluded person may
submit to the initiating agency: (1)
Documentary evidence and a written
argument challenging the reinstatement
denial; or (2) a written request to
present written evidence or oral
argument to an official of the initiating
agency.

If this written request is received
timely by the initiating agency, the
initiating agency, within 15 days of
receipt of the excluded provider or
entity’s request, would initiate
communication with the excluded
person to establish a time and place for
the requested meeting.

After evaluating any additional
evidence submitted by the excluded
person (or at the end of the 30-day
period described above, if no
documentary evidence or written
request was submitted), the initiating
agency would send written notice to the
excluded person either confirming the
denial, or approving the reinstatement
as set forth in proposed §402.304. If the
initiating agency elects to uphold its
denial decision, the written notice
would also indicate that a subsequent
request for reinstatement would not be
considered until at least 1 year after the
date of the written denial notice.

The decision to deny reinstatement
would not be subject to administrative
review. (The content of this section is
based on the procedures provided by
the OIG in § 1001.3004.)

We received 11 comments related to
the July 23, 2004 proposed rule. The
following is a summary of the comments
received and our responses to them.

Comment: Commenters expressed
concern over the discretion that we may
apply in setting the duration of
exclusion when duration is not
addressed by statute.

Response: The statute does not
specifically set the duration of
exclusion. Therefore, we will consider
any and all factors, as listed in
§402.208, presented when weighing our
decision on the length of the exclusion.
We believe the circumstances and facts
presented will provide a basis for
determining the appropriate duration on
a case-by-case basis.

Comment: Commenters stated that
wrongful conduct that occurred at a
time otherwise barred by the statute of
limitations should not be considered as
a factor.

Response: It is our intent to consider
any and all applicable factors in making
a determination of exclusion from the
Medicare program, including past
wrongful conduct unrelated to the
specific conduct at issue. Unlike the
imposition of civil monetary penalties
that are only applied to the conduct at
issue, we take a different position on
imposing an exclusion from the
Medicare program.

Comment: One commenter indicated
the financial loss to the program
associated as an aggravating or
mitigating factor was too small. The
commenter used as an example a single
hospital claim whereby the value of a
single claim is typically more than the
loss proposed in the rule.

Response: We have drafted this final
rule to be adopted as a generic template
to account for all types of healthcare
providers (for example, hospitals,
physicians, and suppliers). The
financial factors proposed for
aggravating and mitigating
circumstances provide us with the
ability to consider a low dollar tolerance
that would be applicable to both
institutional and non-institutional
providers.

Comment: One commenter suggested
that instead of considering it a
mitigating factor when the
noncompliance resulted from an
unintentional or unrecognized error in a
request for payment, and the person
took prompt corrective steps once the
error was discovered, that this
circumstance should mean that no
exclusion was warranted.

Response: The circumstances
described by the commenter would
most likely result in a favorable
determination. We would likely
consider those particular circumstances
as mitigating factors. We will look at all
factors and degrees of timeliness and
promptness of changing the
noncompliant activity before rendering
a determination on whether to exclude
a person from the Medicare program
and the duration of the exclusion
period.

Comment: One commenter suggested
adding as a mitigating circumstance the
fact that the person has an effective
compliance program in place.

Response: We agree that an effective
compliance program could be
considered a mitigating circumstance
under § 402.208(b)(3). However, the
compliance program would not be
considered effective if a violation
occurred during the time the program
was in effect, and the violation was not
identified and remedied by the person
prior to CMS identifying the
noncompliance. The remedial step of
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establishing an effective compliance
program may result in the period of
exclusion being modified.

Comment: One commenter questioned
the knowledge of furnishing services at
the request of or direction of an
excluded person, and whether, for
example, a hospital has any obligation
to check the list of excluded persons
when furnishing services at the request
of another entity.

Response: We believe the exceptions
described in § 402.209 address how we
view the knowledge factor. With regard
to an obligation to check the list of
excluded persons, we are not aware of
any statutory requirement of this type.
While it is not obligatory to check the
exclusions list, a provider may wish to
voluntarily add this element as part of
its compliance program to ensure that
all claims for services of this type will
be paid.

Comment: One commenter regarded
the provision that the exclusion
effective date would not be delayed if an
appeal was filed timely would deprive
the person of economic existence.
Therefore, the commenter
recommended that the exclusion be
stayed until the appeal process had been
concluded.

Response: As specified in
§402.210(a), before written notice of the
exclusion is sent, the person would
receive a notice of proposed
determination. The person has the
opportunity at this time to present to
CMS documentary evidence and a
written response, or to make an oral
presentation as to why the exclusion
should not be imposed. In response, we
may not impose the exclusion if we find
that the exclusion is unwarranted.
Although the commenter may feel that
the appeal process is unfair because the
exclusion is not delayed, we intend to
remain consistent with the process that
governs the other Federal agencies.

Comment: One commenter suggested
removing or revising the requirement of
providing additional information when
applying for reinstatement, because that
requirement is too onerous, or the
additional information requested may
include protected information.

Response: If we request additional
information, it is the excluded person’s
decision whether to provide the
information. A person who seeks
reinstatement should be prepared to
provide evidence it deems appropriate
to support the reinstatement as defined
in §402.302. However, we would base
our determinations on the information
that we have been provided.

Comment: One commenter requested
that the provision regarding our
upholding the initial appeal

determination to deny reinstatement
should have appeal rights.

Response: In reviewing the provision,
the excluded person has two
opportunities to present evidence to
CMS that may meet the conditions for
reinstatement as set forth in §402.302.
These two opportunities to present
evidence are detailed in §402.300(a)
and §402.306(a). Failing to present
convincing evidence, the excluded
person is again afforded the opportunity
1 year later, as detailed in §402.306(c).
We believe these situations provide an
excluded person with adequate
opportunity to be heard, and decline to
add additional appeal rights.

Comment: One commenter expressed
that there was conflict between
§402.210(a) and §402.212(b) regarding
the time period for submitting a request
for oral argument.

Response: We reviewed the
provisions and have revised the time
period in § 402.212(b) to be consistent
with the 30-day period in § 402.210(a)
for submitting a request to present oral
arguments.

Comment: One commenter suggested
that the exclusions related to the
provisions of section 1882 of the Act are
not intended for issuers of Medigap
insurance or Medigap insurance
policies. The commenter suggested that
the Congress did clearly apply civil
monetary penalties to the provisions,
but made no explicit application or
reference to exclusions.

Response: As we discussed
previously, section 1882 of the Act cross
references section 1128A of the Act,
articulating with specificity the
applicable portions of the latter statute,
which in each case includes section
1128A’s exclusion authority. We believe
that we have the legal authority to
impose exclusions associated with
violations of section 1882 of the Act.

B. Provisions of the August 4, 2005
Proposed Rule

This proposed rule would amend part
402, subpart C, (Exclusions) to set forth
the general requirements and
procedures that would allow persons
targeted for exclusion from the Medicare
program to request that CMS act on their
behalf to recommend to the Inspector
General that their exclusion from
Medicare be waived because of a
hardship that would result on Medicare
beneficiaries. These requirements and
procedures implement section 949 of
the MMA.

We proposed adding the following
provisions under subpart C:

1. Waiver of Exclusions (Proposed
§402.308)

In §402.308, we stated that persons
who have been excluded by the
Inspector General may request that CMS
act on their behalf to recommend to the
Inspector General that their exclusion
from the Medicare program be waived.
We would recommend waiver if we
determine that the person’s exclusion
from the Medicare program would place
a hardship on Medicare beneficiaries.
Our decision to make the
recommendation of a waiver to the
Inspector General is not subject to
administrative or judicial review.
Additionally, our recommendation of
waiver is not tantamount to the
automatic granting of a waiver, because
it is the Inspector General who will
make the final decision on whether a
waiver should be granted to the
excluded person.

We received 2 comments related to
the August 4, 2005 proposed rule (CMS—
6019-P). Below is a summary of the
comments received and our responses to
them.

Comment: One commenter indicated
it was unable to identify the delegation
of section 949 of the MMA waiver
authority from the Secretary to the OIG;
therefore, the commenter is opposed to
the delegation.

Response: Our authority to request a
waiver under section 949 of the MMA
is specified in §402.209 of this final
rule. The authority of the OIG to grant
or deny a request for a waiver is outside
the scope of this final rule.

Comment: One commenter requested
that we provide a definition with greater
clarity for the terms used to describe
persons eligible for the exclusion
waiver.

Response: We have revised
§402.308(a) to refer to § 1001.2 of the
OIG regulations, which define “sole
community physician” and “‘sole source
of essential specialized services” in the
Medicare community.

III. Provisions of the Final Regulations

We are adopting all of the provisions
of the proposed rules as final with the
following changes.

Due to a typographical error, we are
replacing § 402.105(d)(2)(xix) with
§402.105(d)(2)(ix).

In §402.308, we are adding the terms
““sole community physician” and “sole
source of essential specialized services
in the community” to the list of
definitions. For each term, we are
referencing those terms as they are
defined by the OIG regulations at
§1001.2. In addition, in §402.308(b), we
are revising the text, “For purposes of
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this part” to read as “For purposes of
this subpart”.

IV. Collection of Information
Requirements

Under the Paperwork Reduction Act
of 1995, we are required to provide 30-
day notice in the Federal Register and
solicit public comment before a
collection of information requirement is
submitted to the Office of Management
and Budget (OMB) for review and
approval. In order to fairly evaluate
whether an information collection
should be approved by OMB, section
3506(c)(2)(A) of the Paperwork
Reduction Act of 1995 requires that we
solicit comment on the following issues:

¢ The need for the information
collection and its usefulness in carrying
out the proper functions of our agency.

e The accuracy of our estimate of the
information collection burden.

e The quality, utility, and clarity of
the information to be collected.

¢ Recommendations to minimize the
information collection burden on the
affected public, including automated
collection techniques.

Scope and Effect of Exclusion
(§402.209)

Section 402.209(c)(2) states that
payment may be made for certain
emergency items or services furnished
by an excluded person, or under the
medical direction or on the request of an
excluded person during the period of
exclusion. In order to be paid, a claim
for the emergency items or services
must be accompanied by a sworn
statement of the person furnishing the
items or services, specifying the nature
of the emergency and the reason that the
items or services were not furnished by
a person eligible to furnish or order the
items or services.

The burden associated with this
requirement is the time and effort
associated with drafting and submitting
a document containing a sworn
statement that explains the
circumstances under which services
were furnished by an excluded
individual. While this requirement does
impose a burden, we believe it is
exempt from the PRA as defined in 5
CFR 1320.4; information collected
during the conduct of a criminal
investigation or civil action or during
the conduct of an administrative action,
investigation, or audit involving an
agency against specific individuals or
entities is not subject to the PRA.

Response to Notice of Proposed
Determination to Exclude (§ 402.212).

Section 412.212 outlines the
procedures an individual must follow to

submit a response to the notice of intent
to exclude. Specifically, §402.212(a)
states that within 60 days of the receipt
of the notice, a person may present to
the initiating agency a written response
to dispute whether the proposed
exclusion is appropriate. In addition,
the person submitting the written
response to the notice may provide
additional supportive documentation.
The burden associated with this
requirement is the time and effort
associated with drafting and submitting
a written response to the notice.

Section 402.212(b) states that
recipient of a notice of intent to exclude
is also afforded an opportunity to be
heard by the initiating agency in order
to make an oral presentation concerning
whether the proposed exclusion is
warranted. The person must submit the
request for an oral presentation within
60 days of the receipt of the notice. The
burden associated with this requirement
is the time and effort associated with
submitting a request for an oral
presentation.

While the requirements listed in
§402.212(a) and (b) do impose burdens,
we believe they are exempt from the
PRA as defined in 5 CFR 1320.4;
information collected during the
conduct of a criminal investigation or
civil action or during the conduct of an
administrative action, investigation, or
audit involving an agency against
specific individuals or entities is not
subject to the PRA.

Appeal of Exclusion (§ 402.214)

Section 402.214(b) lists the conditions
under which an excluded person may
file a request for a hearing before an
administrative law judge (ALJ). Section
402.214(d) states that an excluded
person must file a request for a hearing
within 60 days from the receipt of the
notice of exclusion. Section 402.214(e)
lists the required content of the written
request for a hearing.

The burden associated with these
requirements is the time and effort
necessary to draft and submit a request
for a hearing with an ALJ as stated in
§402.214(d). In addition, the person
must ensure that the request contains all
of the information outlined in
§402.214(e). While these requirements
do impose burdens, we believe they are
exempt from the PRA as defined in 5
CFR 1320.4; information collected
during the conduct of a criminal
investigation or civil action or during
the conduct of an administrative action,
investigation, or audit involving an
agency against specific individuals or
entities is not subject to the PRA.

Request for Reinstatement (§ 402.300)

Section 402.300(a) explains that an
excluded person may submit a request
for reinstatement to the agency initiating
the exclusion. An excluded person must
submit a written request no sooner than
120 days prior to the terminal date of
exclusion as specified in the notice of
exclusion. Section 402.300(d) explains
the request for reinstatement process for
an excluded person that had the period
of exclusion reduced on appeal. The
excluded person must submit a written
request and apply for reinstatement
within 120 days of the expiration date
of the reduced exclusion period.

The burden associated with these
requirements is the time and effort
necessary to draft and submit the
request for reinstatement and to apply
for reinstatement. While these
requirements do impose burdens, we
believe they are exempt from the PRA
as defined in 5 CFR 1320.4; information
collected during the conduct of a
criminal investigation or civil action or
during the conduct of an administrative
action, investigation, or audit involving
an agency against specific individuals or
entities is not subject to the PRA.

Denial of Request for Reinstatement
(§402.306)

Section 402.306(a) explains that if a
request for reinstatement is denied, the
initiating agency must notify the
excluded person in writing. This section
also states that within 30 days of the
date of the notice of denial, the
excluded person may submit to the
initiating agency—documentary
evidence and a written argument
challenging the reinstatement denial; or
a written request to present written
evidence or oral argument to an official
of the initiating agency.

The burden associated with this
requirement is the time and effort
necessary for the excluded person to
provide the aforementioned
information. While this requirement
imposes burden, we believe it is exempt
from the PRA as defined in 5 CFR
1320.4; information collected during the
conduct of a criminal investigation or
civil action or during the conduct of an
administrative action, investigation, or
audit involving an agency against
specific individuals or entities is not
subject to the PRA.

Waivers of Exclusions (§ 402.308)

Section 402.308 discusses the process
involved in obtaining a waiver of
exclusions. Section 402.308(a) states
that persons may request of CMS to
present, on their behalf, a request to the
Office of the Inspector General (OIG) for
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a waiver of the exclusion. The request
must be in writing and will only be
considered if it meets the criteria listed
in this section. If the individual or
entity meet the criteria, the written
request for a waiver of exclusion must
provide, at a minimum, the information
listed under §402.308(b).

The burden associated with this
requirement is the time and effort
necessary to prepare and submit to CMS
the written document requesting a
waiver of exclusion. While this
requirement imposes burden, we believe
it is exempt from the PRA as defined in
5 CFR 1320.4; information collected
during the conduct of a criminal
investigation or civil action or during
the conduct of an administrative action,
investigation, or audit involving an
agency against specific individuals or
entities is not subject to the PRA.

V. Regulatory Impact Statement

We have examined the impacts of this
final rule as required by Executive
Order 12866 (September 1993,
Regulatory Planning and Review), the
Regulatory Flexibility Act (RFA)
(September 19, 1980, Pub. L. 96—-354),
section 1102(b) of the Social Security
Act, the Unfunded Mandates Reform
Act of 1995 (Pub. L. 104—4), and
Executive Order 13132.

Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
if regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity). A regulatory impact
analysis (RIA) must be prepared for
major rules with economically
significant effects ($100 million or in
any 1 year). This rule does not reach the
economic threshold and thus is not
considered a major rule. Any impact
that may occur would only affect those
limited few persons that engage in
prohibited behavior. We do not
anticipate any savings or costs as a
result of this final rule.

The RFA requires agencies to analyze
options for regulatory relief of small
businesses. For purposes of the RFA,
small entities include small businesses,
nonprofit organizations, and small
government jurisdictions. Most
hospitals and most other providers and
suppliers are small entities, either by
nonprofit status or by having revenues
of $6 million to $29 million in any 1
year. Individuals and States are not
included in the definition of a small
entity. We are not preparing an analysis
for the RFA because we have
determined that this rule will not have

a significant economic impact on a
substantial number of small entities. We
believe that any impact as a result of the
final rule will be minimal, since the
only persons affected would be those
limited few who engage in prohibited
conduct. Since the vast majority of
program participants comply with
statutory and regulatory requirements,
any aggregate economic impact would
not be significant.

In addition, section 1102(b) of the Act
requires us to prepare a regulatory
impact analysis if a rule may have a
significant impact on the operations of
a substantial number of small rural
hospitals. This analysis must conform to
the provisions of section 604 of the
RFA. For purposes of section 1102(b) of
the Act, we define a small rural hospital
as a hospital that is located outside of
a Metropolitan Statistical Area and has
fewer than 100 beds. We are not
preparing an analysis for section 1102(b)
of the Act because we have determined
that this rule will not have a significant
impact on the operations of a substantial
number of small rural hospitals.

Section 202 of the Unfunded
Mandates Reform Act of 1995 also
requires that agencies assess anticipated
costs and benefits before issuing any
rule whose mandates require spending
in any 1 year of $100 million in 1995
dollars, updated annually for inflation.
That threshold is currently
approximately $120 million. This rule
will have no consequential effect on
State, local, or tribal governments, or by
the private sector since the majority of
program participants comply with
statutory and regulatory requirements.

Executive Order 13132 establishes
certain requirements that an agency
must meet when it publishes a final rule
that imposes substantial direct
requirement costs on State and local
governments, preempts State law, or
otherwise has Federalism implications.
Since this regulation does not impose
any costs on State or local governments,
the requirements of E.O. 13132 are not
applicable.

In accordance with the provisions of
Executive Order 12866, the Office of
Management and Budget reviewed this
regulation.

List of Subjects in 42 CFR Part 402

Administrative practice and
procedure, Medicaid, Medicare,
Penalties.

m For the reasons set forth in the
preamble, the Centers for Medicare &
Medicaid Services amends 42 CFR
chapter IV part 402 as set forth below:

PART 402—CIVIL MONEY PENALTIES,
ASSESSMENTS, AND EXCLUSIONS

m 1. The authority citation for part 402
continues to read as follows:

Authority: Sections 1102 and 1871 of the
Social Security Act (42 U.S.C. 1302 and
1395hh).

Subpart A—General Provisions

§402.1 [Amended]

m 2.In §402.3, add the definition of
“initiating agency” in alphabetical order
to read:

§402.3 Definitions.
* * * * *

Initiating agency means whichever
agency (CMS or the OIG) initiates the
interaction with the person.

* * * * *

Subpart B—Civil Money Penalties and
Assessments

m 3.In §402.105, redesignate paragraph
(d)(1)(xix) as paragraph (d)(1)(ix).

m 4. In part 402, add a new subpart C

to read as follows:

Subpart C—Exclusions

Sec.

402.200 Basis and purpose.

402.205 Length of exclusion.

402.208 Factors considered in determining
whether to exclude, and the length of
exclusion.

402.209 Scope and effect of exclusion.

402.210 Notices.

402.212 Response to notice of proposed
determination to exclude.

402.214 Appeal of exclusion.

402.300 Request for reinstatement.

402.302 Basis for reinstatement.

402.304 Approval of request for
reinstatement.

402.306 Denial of request for reinstatement.

402.308 Waivers of exclusions.

Subpart C—Exclusions

§402.200 Basis and purpose.

(a) Basis. This subpart is based on the
sections of the Act that are specified in
§402.1(e).

(b) Purpose. This subpart—

(1) Provides for the imposition of an
exclusion from the Medicare and
Medicaid programs (and, where
applicable, other Federal health care
programs) against persons that violate
the provisions of the Act provided in
§402.1(e) (and further described in
§402.1(c)); and

(2) Sets forth the appeal rights of
persons subject to exclusion and the
procedures for reinstatement following
exclusion.

§402.205 Length of exclusion.

The length of exclusion from
participation in Medicare, Medicaid,
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and, where applicable, other Federal
health care programs, is contingent
upon the specific violation of the
Medicare statute. A full description of
the specific violations identified in the
sections of the Act are cross-referenced
in the regulatory sections listed in the
table in paragraph (a) of this section.

(a) In no event will the

exclusion exceed 5 years for violation of

the following sections of

period of

the Act:

Social Security Act
paragraph

Code of Federal
Regulations
section

1833(h)(5)(D) in repeated
cases.
1833(q)(2)(B) in repeated
cases.
1834(a)(11)(A)
1834(a)(18)(B) ....
1834(b)(5)(C)
1834(c)(4)(C)
1834(h)(3)
1834(j)(4)
1834(Kk)(6) ....
1834(1)(6)
1842(b)(18)(B) ....
1842(k)
1842(1)(3)
1842(m)(3) ...
1842(n)(3)
1842(p)(3)(B) in repeated
cases.
1848(g)(1)(B) in repeated
cases.
1848(g)(3)(B)
1848(g)(4)(B)(ii) in re-
peated cases.
1879(h)

§402.1(c)(1)
§402.1(c)(3)

§402.1(c)(4)
§402.1(c)(5)
§402.1(c)(6)
§402.1(c)(7)
§402.1(c)(8)
§402.1(c)(10)
§402.1(c)(31)
§402.1(c)(32)
§402.1(c)(11)
§402.1(c)(12)
§402.1(c)(13)
§402.1(c)(14)
§402.1(c)(15)
§402.1(c)(16)

§402.1(c)(17)

§402.1(c)(18)
§402.1(c)(19)

§402.1(c)(23)

(b) For violation of the

following

sections, there is no maximum time
limit for the period of exclusion.

Social Security Act
paragraph

Code of Federal
Regulations
section

1834(a)(17)(c) for a pat-
tern of contacts.
1834(h)(8) for a pattern of
contacts.
1877(g)(5)
1882(a)(2) ....
1882(p)(8)
1882(p)(9)(C) ...
1882(q)(5)(C) ...
1882(r)(6)(A) ....
1882(s)(4)
1882(t)(2)

§402.1(e)(2)(i)
§402.1(e)(2)(ii)

§402.1(c)(22)
§402.1(c)(24)
§402.1(c)(25)
§402.1(c)(26)
§402.1(c)(27)
§402.1(c)(28)
§402.1(c)(29)
§402.1(c)(30)

(c) For a person excluded under any

of the grounds specified in paragraph (a)

of this section, notwithstanding any

other requirements in thi
reinstatement occurs—

s section,

(1) At the expiration of the period of

exclusion, if the exclusion was imposed

for a period of 5 years; or

(2) At the expiration of 5 years from

the effective date of the exclusion, if the

exclusion was imposed for a period of

less than 5 years and the initiating
agency did not receive the appropriate
written request for reinstatement as
specified in §402.300.

§402.208 Factors considered in
determining whether to exclude, and the
length of exclusion.

(a) General factors. In determining
whether to exclude a person and the
length of exclusion, the initiating
agency considers the following:

(1) The nature of the claims and the
circumstances under which they were
presented.

(2) The degree of culpability, the
history of prior offenses, and the
financial condition of the person
presenting the claims.

(3) The total number of acts in which
the violation occurred.

(4) The dollar amount at issue
(Medicare Trust Fund dollars or
beneficiary out-of-pocket expenses).

(5) The prior history of the person
insofar as its willingness or refusal to
comply with requests to correct said
violations.

(6) Any other facts bearing on the
nature and seriousness of the person’s
misconduct.

(7) Any other matters that justice may

reqll)lire.

(b) Criteria to be considered. As a
guideline for taking into account the
general factors listed in paragraph (a) of
this section, the initiating agency may
consider any one or more of the
circumstances listed in paragraphs (b)(1)
and (b)(2) of this section, as applicable.
The respondent, in his or her written
response to the notice of intent to
exclude (that is, the proposed
exclusion), may provide information
concerning potential mitigating
circumstances.

(1) Aggravating circumstances. An
aggravating circumstance may be any of
the following:

(i) The services or incidents were of
several types and occurred over an
extended period of time.

(ii) There were numerous services or
incidents, or the nature and
circumstances indicate a pattern of
claims or requests for payment or a
pattern of incidents, or whether a
specific segment of the population was
targeted.

(iii) Whether the person was held
liable for criminal, civil, or
administrative sanctions in connection
with a program covered by this part or
any other public or private program of
payment for health care items or
services at any time before the incident
or whether the person presented any
claim or made any request for payment
that included an item or service subject
to a determination under § 402.1.

(iv) There is proof that the person
engaged in wrongful conduct, other than
the specific conduct upon which
liability is based, relating to government
programs and in connection with the
delivery of a health care item or service.
The statute of limitations governing
civil money penalty proceedings at
section 1128A(c)(1) of the Act does not
apply to proof of other wrongful
conducts as an aggravating
circumstance.

(v) The wrongful conduct had an
adverse impact on the financial integrity
of the Medicare program or its
beneficiaries.

(vi) The person was the subject of an
adverse action by any other Federal,
State, or local government agency or
board, and the adverse action is based
on the same set of circumstances that
serves as a basis for the imposition of
the exclusion.

(vii) The noncompliance resulted in a
financial loss to the Medicare program
of at least $5,000.

(viii) The number of instances for
which full, accurate, and complete
disclosure was not made as required, or
provided as requested, and the
significance of the undisclosed
information.

(2) Mitigating circumstances. A
mitigating circumstance may be any of
the following:

(i) All incidents of noncompliance
were few in nature and of the same type,
occurred within a short period of time,
and the total amount claimed or
requested for the items or services
provided was less than $1,500.

(ii) The claim(s) or request(s) for
payment for the item(s) or service(s)
provided by the person were the result
of an unintentional and unrecognized
error in the person’s process for
presenting claims or requesting
payment, and the person took corrective
steps promptly after the error was
discovered.

(iii) Previous cooperation with a law
enforcement or regulatory entity
resulted in convictions, exclusions,
investigations, reports for weaknesses,
or civil money penalties against other
persons.

(iv) Alternative sources of the type of
health care items or services furnished
by the person are not available to the
Medicare population in the person’s
immediate area.

(v) The person took corrective action
promptly upon learning of the
noncompliance from the person’s
employee or contractor, or by the
Medicare contractor.

(vi) The person had a documented
mental, emotional, or physical
condition before or during the
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commission of the noncompliant act(s)
and that condition reduces the person’s
culpability for the acts in question.

(vii) The completeness and timeliness
of refunding to the Medicare Trust Fund
or Medicare beneficiaries any
inappropriate payments.

(viii) The degree of culpability of the
person in failing to provide timely and
complete refunds.

(3) Other matters as justice may
require. Other circumstances of an
aggravating or mitigating nature are
taken into account if, in the interest of
justice, those circumstances require
either a reduction or increase in the
sanction to ensure achievement for the
purposes of this subpart.

(4) Initiating agency authority.
Nothing in this section limits the
authority of the initiating agency to
settle any issue or case as provided by
§402.17, or to compromise any penalty
and assessment as provided by
§402.115.

§402.209 Scope and effect of exclusion.

(a) Scope of exclusion. Under this
title, persons may be excluded from the
Medicare, Medicaid, and, where
applicable, any other Federal health
care programs.

(b) Effect of exclusion on a person(s).
(1) Unless and until an excluded person
is reinstated into the Medicare program,
no payment is made by Medicare,
Medicaid, and, where applicable, any
other Federal health care programs for
any item or service furnished by the
excluded person or at the direction or
request of the excluded person when the
person furnishing the item or service
knew or had reason to know of the
exclusion, on or after the effective date
of the exclusion as specified in the
notice of exclusion.

(2) An excluded person may not take
assignment of a Medicare beneficiary’s
claim on or after the effective date of the
exclusion.

(3) An excluded person that submits,
or causes to be submitted, claims for
items or services furnished during the
exclusion period is subject to civil
money penalty liability under section
1128A(a)(1)(D) of the Act, and criminal
liability under section 1128B(a)(3) of the
Act. In addition, submission of claims,
or the causing of claims to be submitted
for items or services furnished, ordered,
or prescribed, by an excluded person
may serve as the basis for denying
reinstatement to the Medicare program.

(c) Exceptions. (1) If a Medicare
beneficiary or other person (including a
supplier) submits an otherwise payable
claim for items or services furnished by
an excluded person, or under the
medical direction or on the request of an

excluded person after the effective date
of the exclusion, CMS pays the first
claim submitted by the beneficiary or
other person and immediately notifies
the claimant of the exclusion. CMS does
not pay a beneficiary or other person
(including a supplier) for items or
services furnished by, or under, the
medical direction of an excluded person
more than 15 days after the date on the
notice to the beneficiary or other person
(including a supplier), or after the
effective date of the exclusion,
whichever is later.

(2) Notwithstanding the other
provisions of this section, payment may
be made for certain emergency items or
services furnished by an excluded
person, or under the medical direction
or on the request of an excluded person
during the period of exclusion. To be
payable, a claim for the emergency
items or services must be accompanied
by a sworn statement of the person
furnishing the items or services,
specifying the nature of the emergency
and the reason that the items or services
were not furnished by a person eligible
to furnish or order the items or services.
No claim for emergency items or
services is payable if those items or
services were provided by an excluded
person that, through employment,
contractual, or under any other
arrangement, routinely provides
emergency health care items or services.

§402.210 Notices.

(a) Notice of proposed determination
to exclude. When the initiating agency
proposes to exclude a person from
participation in a Federal health care
program in accordance with this part,
notice of the proposed determination to
exclude must be given in writing, and
delivered or sent by certified mail,
return receipt requested. The written
notice must include, at a minimum—

(1) Reference to the statutory basis for
the exclusion.

(2) A description of the claims,
requests for payment, or incidents for
which the exclusion is proposed.

(3) The reason why those claims,
requests for payments, or incidents
subject the person to an exclusion.

(4) The length of the proposed
exclusion.

(5) A description of the circumstances
that were considered when determining
the period of exclusion.

(6) Instructions for responding to the
notice, including a specific statement of
the person’s right to submit
documentary evidence and a written
response concerning whether the
exclusion is warranted, and any related
issues such as potential mitigating

circumstances. The notice must specify
that—

(i) The person has the right to request
an opportunity to meet with an official
of the initiating agency to make an oral
presentation; and

(ii) The request to make an oral
presentation must be submitted within
30 days of the receipt of the notice of
intent to exclude.

(7) If a person fails, within the time
permitted under § 402.212, to exercise
the right to respond to the notice of
proposed determination to exclude, the
initiating agency may initiate actions for
the imposition of the exclusion.

(b) Notice of exclusion. Once the
initiating agency determines that the
exclusion is warranted, a written notice
of exclusion is sent to the person in the
same manner as described in paragraph
(a) of this section. The exclusion is
effective 20 days from the date of the
notice. The written notice must include,
at a minimum, the following:

(1) The basis for the exclusion.

(2) The length of the exclusion and,
when applicable, the factors considered
in setting the length.

(3) The effect of exclusion.

(4) The earliest date on which the
initiating agency considers a request for
reinstatement.

(5) The requirements and procedures
for reinstatement.

(6) The appeal rights available to the
excluded person under part 1005 of this
title.

(c) Amendment to the notice of
exclusion. No later than 15 days before
the final exhibit exchanges required
under § 1005.8 of this title, the initiating
agency may amend the notice of
exclusion if information becomes
available that justifies the imposition of
a period of exclusion other than the one
proposed in the original written notice.

§402.212 Response to notice of proposed
determination to exclude.

(a) A person that receives a notice of
intent to exclude (that is, the proposed
determination) as described in
§402.210, may present to the initiating
agency a written response stating
whether the proposed exclusion is
warranted, and may present additional
supportive documentation. The person
must submit this response within 60
days of the receipt of notice. The
initiating agency reviews the materials
presented and initiates a response to the
person regarding the argument
presented, and any changes to the
determination, if appropriate.

(b) The person is also afforded an
opportunity to make an oral
presentation to the initiating agency
concerning whether the proposed
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exclusion is warranted and any related
matters. The person must submit this
request within 30 days of the receipt of
notice. Within 15 days of receipt of the
person’s request, the initiating agency
initiates communication with the
person to establish a mutually agreed
upon time and place for the oral
presentation and discussion.

§402.214 Appeal of exclusion.

(a) The procedures in part 1005 of this
title apply to all appeals of exclusions.
References to the Inspector General in
that part apply to the initiating agency.

(b) A person excluded under this
subpart may file a request for a hearing
before an administrative law judge (ALJ)
only on the issues of whether—

(1) The basis for the imposition of the
exclusion exists; and

(2) The duration of the exclusion is
unreasonable.

(c) When the initiating agency
imposes an exclusion for a period of 1
year or less, paragraph (b)(2) of this
section does not apply.

(d) The excluded person must file a
request for a hearing within 60 days
from the receipt of notice of exclusion.
The effective date of an exclusion is not
delayed beyond the date stated in the
notice of exclusion simply because a
request for a hearing is timely filed (see
paragraph (g) of this section).

(e) A timely filed written request for
a hearing must include—

(1) A statement as to the specific
issues or findings of fact and
conclusions of law in the notice of
exclusion with which the person
disagrees.

(2) Basis for the disagreement.

(3) The general basis for the defenses
that the person intends to assert.

(4) Reasons why the proposed length
of exclusion should be modified.

(5) Reasons, if applicable, why the
health or safety of Medicare
beneficiaries receiving items or services
does not warrant the exclusion going
into or remaining in effect before the
completion of an ALJ proceeding in
accordance with part 1005 of this title.

(f) If the excluded person does not file
a written request for a hearing as
provided in paragraph (d) of this
section, the initiating agency notifies the
excluded person, by certified mail,
return receipt requested, that the
exclusion goes into effect or continues
in accordance with the notice of
exclusion. The excluded person has no
right to appeal the exclusion other than
as described in this section.

(g) If the excluded person files a
written request for a hearing, and asserts
in the request that the health or safety
of Medicare beneficiaries does not

warrant the exclusion going into or
remaining in effect before completion of
an ALJ hearing, then the initiating
agency may make a determination as to
whether the exclusion goes into effect or
continues pending the outcome of the
ALJ hearing.

§402.300 Request for reinstatement.

(a) An excluded person may submit a
written request for reinstatement to the
initiating agency no sooner than 120
days prior to the terminal date of
exclusion as specified in the notice of
exclusion. The written request for
reinstatement must include
documentation demonstrating that the
person has met the standards set forth
in §402.302. Obtaining or reactivating a
Medicare provider number (or
equivalent) does not constitute
reinstatement.

(b) Upon receipt of a written request
for reinstatement, the initiating agency
may require the person to furnish
additional, specific information, and
authorization to obtain information from
private health insurers, peer review
organizations, and others as necessary to
determine whether reinstatement is
granted.

(c) Failure to submit a written request
for reinstatement or to furnish the
required information or authorization
results in the continuation of the
exclusion, unless the exclusion has been
in effect for 5 years. In this case,
reinstatement is automatic.

(d) If a period of exclusion is reduced
on appeal (regardless of whether further
appeal is pending), the excluded person
may request and apply for reinstatement
within 120 days of the expiration of the
reduced exclusion period. A written
request for the reinstatement includes
the same standards as noted in
paragraph (b) of this section.

§402.302 Basis for reinstatement.

(a) The initiating agency authorizes
reinstatement if it determines that—

(1) The period of exclusion has
expired;

(2) There are reasonable assurances
that the types of actions that formed the
basis for the original exclusion did not
recur and will not recur; and

(3) There is no additional basis under
title XVIII of the Act that justifies the
continuation of the exclusion.

(b) The initiating agency does not
authorize reinstatement if it determines
that submitting claims or causing claims
to be submitted or payments to be made
by the Medicare program for items or
services furnished, ordered, or
prescribed, may serve as a basis for
denying reinstatement. This section
applies regardless of whether the

excluded person has obtained a
Medicare provider number (or
equivalent), either as an individual or as
a member of a group, before being
reinstated.

(c) In making a determination
regarding reinstatement, the initiating
agency considers the following:

(1) Conduct of the excluded person
occurring before the date of the notice
of the exclusion, if that conduct was not
known to the initiating agency at the
time of the exclusion;

(2) Conduct of the excluded person
after the date of the exclusion;

(3) Whether all fines and all debts due
and owing (including overpayments) to
any Federal, State, or local government
that relate to Medicare, Medicaid, or,
where applicable, any Federal, State, or
local health care program are paid in
full, or satisfactory arrangements are
made to fulfill these obligations;

(4) Whether the excluded person
complies with, or has made satisfactory
arrangements to fulfill, all of the
applicable conditions of participation or
conditions of coverage under the
Medicare statutes and regulations; and

(5) Whether the excluded person has,
during the period of exclusion,
submitted claims, or caused claims to be
submitted or payment to be made by
Medicare, Medicaid, and, where
applicable, any other Federal health
care program, for items or services
furnished, ordered, or prescribed, and
the conditions under which these
actions occurred.

(d) Reinstatement is not effective until
the initiating agency grants the request
and provides notices under § 402.304.
Reinstatement is effective as provided in
the notice.

(e) A determination for a denial of
reinstatement is not appealable or
reviewable except as provided in
§402.306.

(f) An ALJ may not require
reinstatement of an excluded person in
accordance with this chapter.

§402.304 Approval of request for
reinstatement.

(a) If the initiating agency grants a
request for reinstatement, the initiating
agency—

(1) Gives written notice to the
excluded person specifying the date of
reinstatement; and

(2) Notifies appropriate Federal and
State agencies, and, to the extent
possible, all others that were originally
notified of the exclusion, that the person
is reinstated into the Medicare program.

(b) A determination by the initiating
agency to reinstate an excluded person
has no effect if Medicare, Medicaid, or,
where applicable, any other Federal
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health care program has imposed a
longer period of exclusion under its
own authorities.

§402.306 Denial of request for
reinstatement.

(a) If a request for reinstatement is
denied, the initiating agency provides
written notice to the excluded person.
Within 30 days of the date of this notice,
the excluded person may submit to the
initiating agency:

(1) Documentary evidence and a
written argument challenging the
reinstatement denial; or

(2) A written request to present
written evidence or oral argument to an
official of the initiating agency.

(b) If a written request as described in
paragraph (a)(2) of this section is
received timely by the initiating agency,
the initiating agency, within 15 days of
receipt of the excluded person’s request,
initiates communication with the
excluded person to establish a time and
place for the requested meeting.

(c) After evaluating any additional
evidence submitted by the excluded
person (or at the end of the 30-day
period described in paragraph (a) of this
section, if no documentary evidence or
written request is submitted), the
initiating agency sends written notice to
the excluded person either confirming
the denial, or approving the
reinstatement in the manner set forth in
§402.304. If the initiating agency elects
to uphold its denial decision, the
written notice also indicates that a
subsequent request for reinstatement
will not be considered until at least 1
year after the date of the written denial
notice.

(d) The decision to deny
reinstatement is not subject to
administrative review.

§402.308 Waivers of exclusions.

(a) Basis. Section 1128(c)(3)(B) of the
Act specifies that in the case of an
exclusion from participation in the
Medicare program based upon section
1128(a)(1), (a)(3), or (a)(4) of the Act, the
individual may request that CMS
present, on his or her behalf, a request
to the OIG for a waiver of the exclusion.

(b) Definitions. For purposes of this
section:

Excluded person has the same
meaning as a “‘person” as defined in
§402.3 who meets for the purposes of
this subpart, the definition of the term
“exclusion” in § 402.3.

Hardship for purposes of this section
means something that negatively affects
Medicare beneficiaries and results from
the imposition of an exclusion because
the excluded person is the sole
community physician or sole source of

essential specialized services in the
Medicare community.

Sole community physician has the
same meaning as that term is defined
§1001.2 of this title.

Sole source of essential specialized
services in the community has the same
meaning as that term defined by the
§1001.2 of this title.

(c) General rule. If CMS determines
that a hardship as defined in paragraph
(b)(2) of this section results from
exclusion of an affected person from the
Medicare program, CMS may consider
and may make a request to the Inspector
General for waiver of the Medicare
exclusion.

(d) Submission and content of a
waiver of exclusion request. An
excluded person must submit a request
for waiver of exclusion in writing to
CMS that includes the following:

(1) A copy of the exclusion notice
from the OIG.

(2) A statement requesting that CMS
present a waiver of exclusion request to
the OIG on his or her behalf.

(3) A statement that he or she is the
sole community physician or sole
source of essential specialized services
in the community.

(4) Documentation to support the
statement in paragraph (d)(3) of this
section.

(e) Processing of waiver of exclusion
requests. CMS processes a request for a
waiver of exclusion as follows:

(1) Notifies the submitter that the
waiver of exclusion request has been
received.

(2) Reviews and validates all
submitted documents.

(3) During its analysis, CMS may
require additional, specific information,
and authorization to obtain information
from private health insurers, peer
review organizations (including, but not
limited to, Quality Improvement
Organizations), and others as necessary
to determine validity.

(4) Makes a determination regarding
whether or not to submit the waiver of
exclusion request to the OIG based on
review and validation of the submitted
documents.

(5) If CMS elects to submit the waiver
of exclusion request to the OIG, CMS
copies the excluded person on the
request.

(6) If CMS denies the request, then
CMS notifies the excluded person of the
decision and specifies the reason(s) for
the decision.

(f) Administrative or judicial review.
A determination rendered under
paragraph (e)(4) of this section is not
subject to administrative or judicial
review.

(Catalog of Federal Domestic Assistance
Program No. 93.773, Medicare—Hospital
Insurance; and Program No. 93.774,
Medicare—Supplementary Medical
Insurance Program)

Dated: December 14, 2006.
Leslie V. Norwalk,

Acting Administrator, Centers for Medicare
& Medicaid Services.

Approved: March 26 2007.
Michael O. Leavitt,
Secretary.

Editorial Note: This document was
received at the Office of the Federal Register
on July 9, 2007.

[FR Doc. E7—-13535 Filed 7-19-07; 8:45 am]
BILLING CODE 4120-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 0 and 90

[WT Docket No. 02-55, ET Docket No. 00—
258; ET Docket No. 95-18; RM-9498; RM-
10024—FCC 07-102]

Improving Public Safety
Communications in the 800 MHz Band,
et al.

AGENCY: Federal Communications
Commission.

ACTION: Final rule, clarification.

SUMMARY: In the Second Memorandum
Opinion and Order, the Commission
affirms and clarifies various rules
governing the 800 MHz band
reconfiguration process designed to
improve public safety communications.
The Second Memorandum Opinion and
Order addresses various petitions for
reconsideration and clarification asking
the Commission to revisit certain
decisions in the 800 MHz band
reconfiguration proceeding.

DATES: Effective August 20, 2007.

FOR FURTHER INFORMATION CONTACT: John
Evanoff, Public Safety and Homeland
Security Bureau, (202) 418—0848, or via
the Internet at John.Evanoff@fcc.gov.

SUPPLEMENTARY INFORMATION: This
document summarizes the Second
Memorandum Opinion and Order in
WT Docket No. 02-55, adopted on May
24, 2007, and released on May 30, 2007.
The full text of this document is
available for public inspection on the
Commission’s Internet site at http://
www.fcc.gov. It is also available for
inspection and copying during regular
business hours in the FCC Reference
Center (Room CY—-A257), 445 12th
Street, SW., Washington, DC 20554. The
full text of this document also may be
purchased from the Commission’s
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duplication contractor, Best Copy and
Printing Inc., Portals II, 445 12th St.,
SW., Room CY-B402, Washington, DC
20554; telephone (202) 488—5300; fax
(202) 488-5563; e-mail
FCC@BCPIWEB.COM.

Background

1. In the 800 MHz Report and Order,
69 FR 67823, November 22, 2004, the
Commission adopted technical and
procedural measures to address the
ongoing and growing problem of
interference to public safety
communications in the 800 MHz band.
Specifically, the Commission addressed
the ongoing interference problem over
the short-term by adopting technical
standards defining unacceptable
interference in the 800 MHz band and
detailing responsibility for interference
abatement. The Commission further
determined that solving the interference
problem for the long-term necessitated
reconfiguring the 800 MHz band to
separate generally incompatible
technologies whose current proximity to
each other is the identified root cause of
unacceptable interference. Accordingly,
the Commission adopted a new band
plan for the 800 MHz band and
established a transition mechanism for
licensees in the band to relocate to their
new spectrum assignments. The
Commission subsequently issued a
Supplemental Order and Order on
Reconsideration, 70 FR 6758, February
8, 2005, making certain clarifications of,
and changes to, the provisions of the
800 MHz Report and Order and its
accompanying interference mitigation
and band reconfiguration rules. In
October 2005, the Commission released
a Memorandum Opinion and Order (800
MHz M0O&QO), 70 FR 76704, December
28, 2005, making certain further changes
and clarifications to the 800 MHz
interference mitigation and band
reconfiguration rules. In this Order, we
address various petitions for
reconsideration and clarification of the
Commission’s 800 MHz MO&O,
previously unaddressed portions of a
petition for reconsideration of the 800
MHz Report and Order and a petition
for partial waiver of the rebanding rules,
as well as several petitions dealing with
clearing of the 1.9 GHz Broadcast
Auxiliary Services (BAS) band,
including a joint petition for declaratory
ruling and several petitions for
clarification or reconsideration.

Discussion

2. The Second Memorandum Opinion
and Order affirms the eligibility criteria
for relocating licensees to the enhanced
specialized mobile radio (ESMR) band.
In addition to affirming the eligibility

criteria for relocation to the ESMR band,
the order released today also clarifies
the costs that Sprint Nextel Corp.
(Sprint) must pay to relocate non-ESMR
licensees relocating to the ESMR band.

3. The Commission also denied
petitions seeking to require Sprint
Nextel to pay licensees’ post-mediation
litigation costs. The order also clarifies
procedures that are to be used if there
is a shortfall of spectrum in the ESMR
band and outlines steps for a revised
band plan and timetable for the Puerto
Rico market. It also addresses rebanding
for Guam, the Northern Mariana Islands,
American Samoa, and the Gulf of
Mexico and clarifies the 800 MHz
application freeze’s impact on
modification applications. The order
also defines limits on Sprint Nextel
operations that are near public safety
channels before the transition is
completed. The order also denied a
petition filed by Mobile Relay
Associates seeking a partial waiver of
the rebanding rules to allow it to
relocate to the ESMR band. The order
also denies a petition filed by Charles
Guskey as repetitive and untimely.

4. The order also partially grants
petitions asking the FCC to require
Sprint Nextel to relocate broadcast
auxiliary service (BAS) facilities
associated to translator TV stations or
operated by full-power TV stations on a
short-term basis. The Commission said
it will permit, but not require, the
carrier to pay and claim credit for such
costs. The order also delegates to the
Public Safety and Homeland Security
Bureau the authority to adopt rules for
the Canadian and Mexican border
regions once spectrum-sharing
agreements between the U.S. and those
countries are finalized.

Final Regulatory Flexibility
Certification

5. The Regulatory Flexibility Act of
1980, as amended (RFA), requires that a
regulatory flexibility analysis be
prepared for notice-and-comment rule
making proceedings, unless the agency
certifies that ““the rule will not, if
promulgated, have a significant
economic impact on a substantial
number of small entities.” The RFA
generally defines the term ““small
entity” as having the same meaning as
the terms ““small business,” “small
organization,” and ‘“‘small governmental
jurisdiction.” In addition, the term
“small business”” has the same meaning
as the term “‘small business concern”
under the Small Business Act. A “small
business concern” is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria

established by the Small Business
Administration (SBA). In sum, we
certify that the rule changes and actions
in this Second Memorandum Opinion
and Order will not have a significant
economic impact on a substantial
number of small entities.

6. ESMR Band Eligibility. In this
proceeding the Commission divided the
800 MHz band into a cellular portion
(ESMR band) and non-cellular portion
to create spectral separation between
incompatible technologies. Section
90.614 provides that the cellular portion
would be reserved for licensees that
operate cellular high density systems.
Several parties sought reconsideration
of the eligibility and operating
requirements applicable to the cellular
band arguing that these requirements
are overly restrictive. In the 800 MHz
Memorandum Opinion and Order, we
clarified eligibility of licensees to
relocate to the ESMR band to include
low-density cellular operations and
deferred consideration of a petition for
reconsideration filed by Richard M.
Duncan seeking to permit site-based
Specialized Mobile Radio (SMR)
licensees to relocate to the ESMR band.
Sprint Nextel Corporation sought
reconsideration of the provisions of the
800 MHz MO&O that clarified and
expanded the rights of certain licensees
other than Sprint and SouthernLINC to
relocate to the ESMR band. After careful
analysis, we find no reason to upset the
Commission’s balancing of interests that
led to the revised eligibility criteria for
the ESMR band contained in the 800
MHz MO&O. Those criteria are designed
to eliminate potential interference
between incompatible technologies and
to provide ESMR licensees flexibility in
managing their systems. Here, we affirm
the eligibility criteria established in the
800 MHz MO&O for relocation to the
ESMR band and are taking no action
with respect to any entity. Therefore, we
certify that our decision to deny the
Sprint and Duncan petitions will not
have a significant economic impact on
a substantial number of small entities.

7. ESMR Band Plan. In some
Southeastern markets where both
Southern LINC and Sprint offer ESMR
service, insufficient spectrum exists in
the 816—824/861-869 MHz band
segment to accommodate existing ESMR
systems. To accommodate Sprint and
SouthernLING, the Commission created
an expanded ESMR band in the
Southeast. Sprint sought clarification
that the 800 MHz Report and Order
“adopted two remedies in the event
there is insufficient spectrum in the
ESMR segment to accommodate all
eligible licensees in a market: (1)
Expanding the ESMR segment and, in
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the event a channel shortfall remained
(2) distributing the available channels
on a pro rata basis among licensees.”
Although we agree with Sprint that the
Commission has the discretion to
apportion ESMR spectrum, we find no
support for Sprint’s contention that
licensees themselves have similar
discretion. We also clarify that under
limited circumstances, the Commission
may apportion the ESMR band pro rata
to licensees eligible to operate there.
Because our decision merely clarifies
pre-existing rules applicable to the
ESMR Band, we have adopted no new
rule and have taken no other action that
affects any entity. Therefore, we certify
that our decision will not have a
significant economic impact on a
substantial number of small entities.

8. Puerto Rico. The Puerto Rico
market presents a unique situation that
is distinct from other markets. Sprint
holds considerably less spectrum in
Puerto Rico than it does elsewhere, and
there are several other licensees who
have acquired significant EA license
holdings in Puerto Rico at auction and
seek to operate as ESMRs. In addition,
Puerto Rico has numerous site-based
incumbents that will need to be
relocated to the non-ESMR block. Thus,
an alternative band plan is appropriate
here. Accordingly we provide the 800
MHz Transition Administrator (TA)
with specific criteria and direct the TA
to propose an alternative band plan
within 60 days of the release of this
order, including, if necessary, a pro rata
distribution of ESMR spectrum. At this
time, we have no basis for anticipating
that any future decision by the TA in
either proposing an alternative band
plan or proposing a pro rata distribution
would adversely affect any small
entities. Accordingly, at this time, we
certify that our decision will not have a
significant economic impact on a
substantial number of small entities.

9. Furthermore, to the extent that any
action taken in the future might impose
an adverse economic impact in Puerto
Rico, that impact will be borne by
Sprint because Sprint must pay the
costs of 800 MHz band reconfiguration.
Under Small Business Administration
criteria, Sprint is a large entity. Further,
there is no evidence in the record that
non-Sprint licensees in the Puerto Rico
market, including small wireless
cellular, public safety, governmental
entities or other wireless entities, would
suffer adverse economic consequences.

10. Guam, the Northern Mariana
Islands, American Samoa, and the Gulf
of Mexico. Sprint asks that we
reconsider the Commission’s decision in
the 800 MHz MO&O to require band
reconfiguration in areas that have no

associated NPSPAC region. These areas
include American Samoa, Guam, the
Northern Mariana Islands, and the Gulf
of Mexico. Because there are no public
safety entities in the Gulf of Mexico and
Sprint does not hold spectrum rights in
the Gulf of Mexico, we see no risk in the
Gulf of the type of interference to public
safety systems that would require
rebanding. However, we deny Sprint’s
request as it relates to Guam, the
Northern Mariana Islands, and
American Samoa. We believe that
funding band reconfiguration in these
markets does not pose an inequitable
burden on Sprint. We take this position
because Sprint alone will bear the cost
of band reconfiguration in Guam, the
Northern Mariana Islands, and
American Samoa. Therefore, we certify
that this action will not have a
significant economic impact on a
substantial number of small entities.

11. Application Freeze. In the 800
MHz Report and Order, the Commission
imposed a freeze on the acceptance of
800 MHz applications in order to
maintain a stable spectral landscape
during the band relocation process. The
Commission stated, however, that de
minimis modifications to a currently
authorized system are not subject to the
application freeze so long as the
modifications are necessary to effectuate
band reconfiguration. Sprint requests
that we broaden this exception to the
freeze to “‘permit certain license
modifications * * * provided they do
not materially diminish public safety’s
spectral or operational expectancies.”
While Sprint fails to define “spectral or
operational expectancies” we agree that
some flexibility may be appropriate. In
this connection, we clarify that
licensees may seek a waiver of the
application freeze. Because grant of
such a waiver would provide benefits to
public safety service providers and to
the public through improved public
safety communications, we believe that
only benefits will result. Therefore, we
certify that this action will not have a
significant economic impact on a
substantial number of small entities.

12. Post-litigation costs. Under the
800 MHz Report and Order, Sprint is
required to pay the costs of mediation
to resolve disputes associated with a
frequency reconfiguration agreement.
The Wireless Telecommunications
Bureau issued a public notice that
stated: “‘Licensees that enter mediation
with Sprint Nextel are entitled to
reimbursement of ‘reasonable, prudent
and necessary costs and expenses’
associated with reaching a mediated
frequency reconfiguration agreement.
However, licensees who fail to reach a
mediated agreement must bear their

own costs associated [with] all further
administrative or judicial appeals of
band reconfiguration issues, including
de novo review * * * and appeal of any
such review before an A[dministrative]
L[aw] Jludge].” Some parties have filed
petitions for reconsideration suggesting
that the Commission require Sprint to
pay opposing parties’ litigation costs
when they seek de novo review before
the Commission of issues that have not
been resolved by negotiation or TA-
sponsored mediation. We deny those
petitions. Under the Commission’s
orders in this proceeding, Sprint must
pay all licensees’ reasonable costs of
negotiation and TA-sponsored
mediation, regardless of outcome. This
ensures that licensees can take full
advantage of these mechanisms at no
cost to themselves, while at the same
time encouraging resolution of issues by
negotiated agreement and mediation
rather than litigation. However,
requiring Sprint to pay its opponents’
litigation costs before the Commission
and beyond would increase the
likelihood of litigation and add cost and
delay to the rebanding process.
Moreover, the Commission lacks
statutory authority to award such costs
in cases that come before it. While
parties that pursue administrative or
judicial appeals may incur some cost,
such cost would be undertaken
voluntarily. Further, there is no
evidence in the record that a substantial
number of parties will pursue such legal
challenges. Therefore, we certify that
this action will not have a significant
economic impact on a substantial
number of small entities.

13. NPSPAC Band Operational
Restrictions. The Tri-State Radio
Planning Committee, FCC Region 8
(Region 8) asks us to impose operational
restrictions on Sprint in two distinct
situations: (1) When a NPSPAC licensee
has moved one or more of its channels
to the new NPSPAC frequencies and
Sprint has not yet completely vacated
the former General Category channels
and (2) when Sprint wishes to
commence operations in the ESMR
band, but has not fully cleared the
ESMR band of NPSPAC incumbents.
Region 8 is concerned that these
situations, though temporary, could
create the risk of harmful interference
through the interleaving of incompatible
technologies that was the genesis of this
proceeding. To address this risk, Region
8 requests that: (a) We require Sprint to
cease current operation on any channel
1-120 frequency within 25 kHz of
relocated NPSPAC stations within 88
kilometers (km), and (b) Sprint not be
allowed to begin operations on any
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former NPSPAC channel within 88
kilometers of the site of any current
NPSPAC station which has not been
relocated to the new NPSPAC
frequencies. Region 8 asks that we
maintain these limitations in place until
the entire NPSPAC band has been
relocated and all relocated licensees
have finalized the relocation process.
Given that NPSPAC communications
primarily involve the safety of life and
property and because interference with
these communications could have tragic
results, we agree with Region 8’s
concerns. Because these operational
restrictions apply only to Sprint, a large
entity, we certify that this action will
not have a significant economic impact
on a substantial number of small
entities.

14. Charles Guskey Petition. Charles
Guskey, a principal of Preferred
Communications, contends that the 800
MHz MO&O failed to adequately
address his prior petition for
reconsideration of the 800 MHz
Supplemental Order. Guskey contends
that: (1) The Commission undervalued
the 1.9 GHz spectrum by at least a
billion dollars, giving Nextel a windfall;
(2) Preferred be allowed to relocate its
General Category EA channels
(encumbered or not) to clean spectrum
in the ESMR band; and (3) Puerto Rico
needs to be treated as a unique market,
and Preferred awarded the 1.9 GHz
spectrum in Puerto Rico in exchange for
relocating public safety systems in that
market. Because we dismiss the Petition
as repetitive and untimely, we certify
that this action will not have a
significant economic impact on a
substantial number of small entities.

15. Broadcast Auxiliary Service
Facilities. We partially grant petitions to
require Sprint to relocate BAS facilities
associated with translator television
stations or operated by full-power
television stations on a short-term basis
by permitting, but not requiring, Sprint
to pay and claim credit for the costs
incurred in relocating these BAS
facilities. Some parties have filed
petitions for reconsideration and
clarification urging the Commission to
require Sprint to relocate secondary
BAS translator facilities. We instead
permit, but not require, Sprint to
relocate such facilities and to receive
credit for such relocations at the “true-
up,” consistent with Commission
precedent regarding other secondary
BAS stations. Because secondary BAS
operations can be displaced at any time
by primary operations, under well-
established Commission policy the
licensees of such facilities are not
eligible for mandatory relocation
reimbursement. Further, our narrow

decision to permit Sprint to pay for
relocation of secondary BAS facilities
associated with translator and LPTV
stations and short-term BAS facilities
operating under section 74.24 is limited
to the facts present here and may not be
construed in other contexts as a revision
of Commission rules and policies
affecting stations operating pursuant to
secondary authorizations. Also,
allowing Sprint to pay for relocation of
these secondary BAS facilities does not
in any way alter Mobile Satellite Service
licensees’ obligations concerning the
relocation of BAS incumbents with
primary authorizations. Therefore,
because our decision to permit such
relocation affects only Sprint, a large
entity, we certify that our decision to
provide Sprint flexibility in managing
BAS relocation will not have a
significant economic impact on a
substantial number of small entities.

16. Southeast Band Plan. In the 800
MHz MO&O, the Commission updated
Sections 90.617(a), (b) and (d) to reflect
the distribution of channels between the
various categories in the SouthernLINC/
Sprint markets located in the
Southeastern part of the United States.
Specifically, the Commission modified
the band plan for the SouthernLINC/
Sprint markets to reflect a reduced
Expansion Band of one-half megahertz
for those locations within a seventy mile
radius of Atlanta, Georgia. As a result of
this change, there are now two different
band plans for the SouthernLINC/Sprint
markets—one band plan for locations
outside the seventy mile radius and one
band plan for locations within a seventy
mile radius of Atlanta, Georgia. The
Commission inadvertently omitted this
rule change. In this Second
Memorandum Opinion and Order, the
Commission on its own motion revises
Section 90.617(g) and (h) to add a
reference to vacated spectrum in the
Atlanta market. This rule change is
necessary to identify the particular
spectrum that will be available for
public safety and critical infrastructure
industry use within a 70-mile radius of
Atlanta and the spectrum that will be
available outside that radius. We also
remove all language from Section 90.617
which indicates that the agreement
between SouthernLINC and Sprint still
needs to be approved by the Wireless
Telecommunications Bureau.
Responsibility over the 800 MHz band
reconfiguration proceeding has been
delegated to the Public Safety and
Homeland Security Bureau. Because
these rule changes are procedural in
nature and are intended to correct an
inadvertent omission and reflect
organizational changes, we certify that

these changes will not have a significant
economic impact on a substantial
number of small entities.

17. Band Plan. On our own motion,
we modify section 90.203(i)—pertaining
to equipment certification—to reflect
the location of the NPSPAC band after
band reconfiguration. We also correct
the base frequency for one of the
frequencies listed in the table in section
90.613. The Commission inadvertently
failed to update these sections in the
800 MHz Report and Order. Therefore,
we correct these inadvertent omissions
and certify that these changes will not
have a significant economic impact on
a substantial number of small entities.

18. Border Area. Finally, on our own
motion, we address implementation of
800 MHz band plan rules for the
Canadian and Mexican border regions.
We delegate specific authority to the
Public Safety and Homeland Security
Bureau to propose and adopt new 800
MHz band plan rules for U.S. primary
spectrum in the Canadian and Mexican
border regions once the relevant
agreements with Canada and Mexico are
finalized. This is similar to authority
that has been previously delegated to
the Wireless Telecommunications
Bureau. We amend therefore Section
0.392(e) of our rules to provide the Chief
of the Public Safety and Homeland
Security Bureau with the same
delegated authority. Thus this rule
change is purely procedural in nature
and therefore we certify that these
changes will not have a significant
economic impact on a substantial
number of small entities. Therefore, we
certify that the requirements of the
Second Memorandum Opinion and
Order will not have a significant
economic impact on a substantial
number of small entities.

Paperwork Reduction Act Analysis

19. This document does not contain
new or modified information collection
requirements subject to the Paperwork
Reduction Act of 1995 (PRA), Public
Law 104—13. In addition, therefore, it
does not contain any new or modified
“information collection burden for
small business concerns with fewer than
25 employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4).

Report to Congress

20. The Commission will send a copy
of this Report and Order, Second
Memorandum Opinion and Order in a
report to be sent to Congress and the
General Accounting Office pursuant to
the Congressional Review Act. In
addition, the Second Memorandum
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Opinion and Order and this final
certification will be sent to the Chief
Counsel for Advocacy of the Small
Business Administration.

Report to Small Business
Administration

21. The Commission’s Consumer
Information Bureau, Reference
Information Center, shall send a copy of
this Second Memorandum Opinion and
Order including the Regulatory
Flexibility Certification and to the Chief
Counsel for Advocacy of the Small
Business Administration.

Ordering Clauses

22. Accordingly, It is ordered that,
pursuant to Sections 4(i), 303(f), 332,
337 and 405 of the Communications Act
of 1934, as amended, 47 U.S.C. 154(i),
303(f), 332, 337 and 405, this Second
Memorandum Opinion and Order is
hereby adopted.

23. It is further ordered that, pursuant
to Sections 1, 4(i), 303(f) and (r), 332,
and 405 of the Communications Act of
1934, as amended, 47 U.S.C. 1, 154(i),
303(f) and (r), 332, and 405, the Request
for Clarification of Communications &
Industrial Electronics, Inc., North Sight
Communications, Inc. and Ragan
Communications, Inc. on January 27,
2006 is granted to the extent described
herein and denied in all other respects.

24. It is further ordered that the
Petition for Reconsideration of Report
and Order, Fifth Report and Order,
Fourth Memorandum Opinion and
Order, and Order, filed by Richard W.
Duncan d/b/a Anderson
Communications, filed Dec. 22, 2004 is
denied to the extent described herein.

25. It is further ordered that the
Petition for Reconsideration filed by
Charles D. Guskey on January 27, 2006,
the Petition for Partial Reconsideration
and Clarification filed by the Safety and
Frequency Equity Competition Coalition
on January 27, 2006; and the Petition for
Reconsideration filed by Schwaninger &
Associates are dismissed.

26. It is further ordered that the
Petition for Clarification filed by Chair
of the NPSPAC Region 8 Regional
Planning Committee on March 3, 2006
is granted.

It is further ordered that the Petition
for Reconsideration filed by Sprint
Nextel Corporation, on January 27, 2006
is granted in part, denied in part,
dismissed in part and deferred in part
to the extent described herein.

27. 1t is further ordered that the
Petitions for Clarification and/or
Reconsideration filed by the Mohave
County Board of Supervisors, the
Association for Maximum Service
Television, Fox Television Stations Inc.,

KTVK Inc., Multimedia Holdings
Corporation, Meredith Corporation, and
Scripps Howard Broadcasting Company
on January 27, 2006 are granted in part
and denied in part to the extent
described herein.

28. It is further ordered that the
Petition for Clarification filed by Fox
Television Stations Inc. and Gray
Television Licensee Inc. on March 20,
2007 Is granted in part and denied in
part to the extent described herein.

29. It is further ordered pursuant to
the authority of Section 4(i) of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), and sections
1.925 of the Commission’s Rules, 47
CFR 1.925 that the Request for Waiver
submitted by Mobile Relay Associates in
the above-captioned proceeding on
January 24, 2006 is denied.

30. It is further ordered that the
amendments of the Commission’s Rules
as set forth in Appendix B are adopted,
effective August 24, 2007.

31. It Is Further Ordered that the Final
Regulatory Flexibility Analysis,
required by Section 604 of the
Regulatory Flexibility Act, 5 U.S.C. 604,
and as set forth herein is adopted.

List of Subjects
47 CFR Part 0
Commission organization.
47 CFR Part 90
Communications.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Rule Changes

m For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR parts 0 and
90 as follows:

PART 0—COMMISSION
ORGANIZATION

m 1. The authority citation for part 0
continues to read as follows:

Authority: Secs. 5, 48 Stat. 1068, as
amended; 47 U.S.C. 155, 225, unless
otherwise noted.

m 2. Section 0.392(e) is revised to read
as follows:

§0.392 Authority delegated.

* * * * *

(e) The Chief, Public Safety and
Homeland Security Bureau shall not
have authority to issue notices of
proposed rulemaking, notices of
inquiry, or reports or orders arising from
either of the foregoing except such
orders involving ministerial conforming
amendments to rule parts, or orders

conforming any of the applicable rules
to formally adopted international
conventions or agreements where novel
questions of fact, law, or policy are not
involved.

* * * * *

PART 90—PRIVATE LAND MOBILE
RADIO SERVICES

m 3. The authority citation for part 90
continues to read as follows:

Authority: 4(i), 11, 303(g), 303(r), and
302(c)(7) of the Communications Act of 1934,

as amended, 47 U.S.C. 154(i), 161, 303(g),
303(r), 332(c)(7).

W 4. Section 90.203(i) is revised to read
as follows.

§90.203 Certification required.

(i) Equipment certificated after
February 16, 1988 and marketed for
public safety operation in the 806—-809/
851-854 MHz bands must have the
capability to be programmed for
operation on the mutual aid channels as
designated in § 90.617(a)(1) of the rules.
* * * * *

m 5. The frequency table in § 90.613 is
amended by revising the entry for
channel 169 listed in Table of 806—824/
851-869 MHz Channel Designations as
follows.

§90.613 Frequencies available.

* * * * *
Base
Channel No. frequency
(MHz)
169 .2250
* * * * *

m 6. Section 90.617 is amended by
revising the undesignated introductory
text and paragraphs (g) and (h) to read
as follows:

§90.617 Frequencies in the 809.75-824/
854.750-869 MHz, and 896-901/935-940
MHz bands available for trunked,
conventional, or cellular system use in non-
border areas.

The following channels will be
available at locations farther then 110
km (68.4 miles) from the U.S./Mexico
border and 140 km (87 miles) from the
U.S./Canadian border (‘“non-border
areas’’).

* * * * *

(g) In a given NPSPAC region,
channels below 471 listed in Tables 2
and 4B which are vacated by licensees
relocating to channels 551-830 and
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which remain vacant after band
reconfiguration will be available as
indicated in § 90.617(g)(1 through 3).
The only exception will be for the
counties listed in § 90.614(c). At
locations greater then 113 km (70 mi)
from the center city coordinates of
Atlanta, GA within the counties listed
in §90.614(c), the channels listed in
Tables 2A and 4C which are vacated by
licensees relocating to channels 411—
830 and which remain vacant after band
reconfiguration will be available as
indicated in § 90.617(g)(1 through 3). At
locations within 113 km (70 mi) of the
center city coordinates of Atlanta, GA,
the channels listed in Tables 2B and 4D
which are vacated by licensees
relocating to channels 411-830 and
which remain vacant after band
reconfiguration will be available as
follows:

(1) Only to eligible applicants in the
Public Safety Category until three years
after the release of a public notice
announcing the completion of band
reconfiguration in that region;

(2) Only to eligible applicants in the
Public Safety or Critical Infrastructure
Industry Categories from three to five
years after the release of a public notice
announcing the completion of band
reconfiguration in that region;

(3) Five years after the release of a
public notice announcing the
completion of band reconfiguration in
that region, these channels revert back
to their original pool categories.

(h) In a given 800 MHz NPSPAC
region—except for the counties listed in
§90.614(c)—channels below 471 listed
in Tables 2 and 4B which are vacated
by a licensee relocating to channels
511-550 and remain vacant after band
reconfiguration will be available as
follows:

(1) Only to eligible applicants in the
Public Safety Category until three years
after the release of a public notice

announcing the completion of band
reconfiguration in that region;

(2) Only to eligible applicants in the
Public Safety or Critical Infrastructure
Industry Categories from three to five
years after the release of a public notice
announcing the completion of band
reconfiguration in that region;

(3) Five years after the release of a
public notice announcing the
completion of band reconfiguration in
that region, these channels revert back

to their original pool categories.
* * * * *

[FR Doc. E7—14099 Filed 7-19-07; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF ENERGY

48 CFR Part 970
[Docket No. E7-10037]
RIN 1991-AB67

Acquisition Regulation:
Implementation of DOE’s Cooperative
Audit Strategy for Its Management and
Operating Contracts; Correction

AGENCY: Office of Procurement and
Assistance Management, Department of
Energy.

ACTION: Correcting amendments.

SUMMARY: This document corrects a
final rule (FR document E7—10037),
which was published in the Federal
Register of Thursday, May 24, 2007 (72
FR 29077), regarding the Acquisition
Regulation: Implementation of DOE’s
Cooperative Audit Strategy for Its
Management and Operating Contracts.
This correction revises the date of the
clause at 48 CFR 970.5203-1.

DATES: Effective date: July 20, 2007.
FOR FURTHER INFORMATION CONTACT:

Helen Oxberger, (202) 287-1332, e-mail:

Helen.oxberger@hgq.doe.gov.

SUPPLEMENTARY INFORMATION:
Background

The Department of Energy (DOE) in
the final regulation that is the subject of
this correction amended its Acquisition
Regulation (DEAR) by making minor
amendments to existing contractor
internal audit requirements, through the
use of the Cooperative Audit Strategy.

Need for Correction

This correction revises the date of the
clause at 48 CFR 970.5203-1.

List of Subjects in 48 CFR Part 970

Government procurement.

m Accordingly, 48 CFR part 970 is
corrected by making the following
correcting amendment:

PART 970—DOE MANAGEMENT AND
OPERATING CONTRACTS

m 1. The authority citation for part 970
continues to read as follows:

Authority: 42 U.S.C. 2201, 2282a, 2282b,
2282c; 42 U.S.C. 7101 et seq.; 41 U.S.C. 418b;
50 U.S.C. 2401 et seq.

970.5203-1 [Corrected]

m 2. Section 970.5203-1 is amended by
revising the date of the clause to read
“(JUNE 2007)”.

Issued in Washington, DC, on July 16,
2007.
Edward R. Simpson,
Director, Office of Procurement and
Assistance Management, Department of
Energy.
David O. Boyd,
Director, Office of Acquisition and Supply
Management, National Nuclear Security
Administration.
[FR Doc. E7-14060 Filed 7-19-07; 8:45 am]
BILLING CODE 6450-01-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration

7 CFR Chapter VI
RIN 0580—-AB00

The Role of USDA in Differentiating
Grain Inputs for Ethanol Production
and Standardizing Testing of the Co-
Products of Ethanol Production

AGENCY: Grain Inspection, Packers and
Stockyards Administration, USDA.

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: We are inviting comments
from producers, handlers, processors,
livestock feeders, industry
representatives, and other interested
persons on the appropriate government
role with regard to differentiating grain
attributes for ethanol conversion, as
well as standardizing the testing of co-
products of ethanol production,
commonly referred to as distillers
grains. We have monitored the
development of this expanding industry
and believe now is an appropriate time
to seek input from stakeholders in order
to foster collaboration among segments
of this industry and support the
marketing of ethanol co-products.

DATES: We will consider comments that
we receive by September 18, 2007.

ADDRESSES: We invite you to submit
comments on this advance notice of
proposed rulemaking. You may submit
comments by any of the following
methods:

e E-Mail: Send comments via
electronic mail to
comments.gipsa@usda.gov.

e Mail: Send hardcopy written
comments to Tess Butler, GIPSA, USDA,
1400 Independence Avenue, SW., Room
1647-S, Washington, DC 20250-3604.

e Fax:Send comments by facsimile
transmission to: (202) 690-2755.

e Hand Delivery or Courier: Deliver
comments to: Tess Butler, GIPSA,
USDA, 1400 Independence Avenue,

SW., Room 1647-S, Washington, DC
20250-3604.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

e Instructions: All comments should
make reference to the date and page
number of this issue of the Federal
Register.

¢ Read Comments: All comments will
be available for public inspection in the
above office during regular business
hours (7 CFR 1.27 (b)).

FOR FURTHER INFORMATION CONTACT: Eric
Jabs at GIPSA, USDA, 6501 Beacon
Drive, Suite 180 Stop 1404, Kansas City,
MO 64133; Telephone (816) 823—4635;
Fax Number (816) 823—-4644; e-mail
Eric.J.Jabs@usda.gov.

SUPPLEMENTARY INFORMATION:

Executive Order 12866

This advance notice of proposed
rulemaking has been determined to be
not significant for the purposes of
Executive Order 12866, and therefore,
has not been reviewed by the Office of
Management and Budget.

Background

The modern fuel ethanol industry
uses cereal grains, such as corn,
sorghum, and wheat, to convert the
starch in the seeds to ethanol by
fermentation and distillation. GIPSA has
followed the growth of this industry for
several years, focusing on utilization of
grains, the subsequent impact on
supply, and the development of markets
for the co-product known as distillers
grains. Expansion of the fuel ethanol
industry is driven, among other things,
by the Energy Policy Act of 2005 (42
U.S.C. 15801) which mandates that 7.5
billion gallons of renewable fuels are
utilized by 2012 (which has had a
bullish impact on corn prices), the
relationship between ethanol prices and
crude oil futures, and overall
profitability in the ethanol sector. At the
beginning of 2007, there were 110 bio-
refineries or ethanol plants on-line in 19
States with an annual capacity of 5.5
billion gallons. Seventy-three refineries
were under construction and eight were
expanding, creating an additional 6
billions gallons of production capacity
by 2009. Corn is currently the primary
grain for ethanol production (more than
95 percent). In calendar year 2006, 1.8
billion bushels of corn produced 4.9

billion gallons of ethanol and 12 million
metric tons of distillers grains. In
calendar year 2006, the United States
exported 1.25 million metric tons of
distillers dried grains (DDG), primarily
to Mexico, the European Union, Canada,
Japan, Taiwan, and others.

Distillers grains are typically
marketed to feed formulators for
livestock feeding, primarily beef, dairy,
pork, and poultry. Most U.S. ethanol
plants are located in reasonable
proximity to animal feeding operations
to aid logistics. When used locally, the
distillers grains move by truck and are
sold on a “wet” (50—65 percent moisture
content) basis, which saves the cost of
drying. Distillers grains may move by
rail, either to feedlots or to export
facilities. In this case, DDG have a
moisture content of about 11-12 percent
and 75-80 percent of distillers grains
are sold this way. One bushel of corn
produces approximately 2.8 gallons of
ethanol and 17 pounds of distillers
grains.

The grains used for ethanol
production are standardized in 7 CFR
Part 810. Unless exported, there is no
requirement for those grains to be
officially inspected. The Association of
American Feed Control Officials
(AAFCO) has developed definitions for
distillers grains as provided in their
2006 Official Publication. Section 27 of
the Feed Ingredient Definitions provides
definitions for Corn Distillers Dried
Grains (DDG), Corn Distillers Dried
Grains with Solubles (DDGS), Corn
Distillers Wet Grains (DWG) and Corn
Condensed Distillers Solubles (CDS).
(2006 Official Publication, Association
of American Feed Control Officials
Incorporated. Sharon Krebs, Editor.
Oxford, IN. 2006. Distillers Products,
pages 273-274.)

Trading Without Federal Standards

There are well developed markets for
by-products of standardized grain which
trade without government participation.
Examples include soybean meal,
soybean oil, and brewers spent grains.
In the soybean meal market, the
National Oilseed Processors Association
(NOPA) established trading rules in
1933, which were last revised in
February 2007. The rules serve as
guides, and parties to trades are free to
adopt, modify, or disregard the rules.
These rules govern sampling, testing,
and specifications for soybean meal.
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Soybean meal trades on the Chicago
Board of Trade, and the standard
specifications for deliverable grade
define specified levels of protein, fat,
fiber and moisture content. Unlike
distillers grains which are highly
variable, soybean meal is very
consistent because one processing
method is used almost exclusively.

Testing Grain

We contacted industry participants
and heard that price was the focal point
for ethanol processors, while grain
quality and timing of deliveries were
also of concern. Basic quality factors a
processor might consider when sourcing
grain include moisture content, protein
content, and mycotoxins (aflatoxins in
corn for example) content. Additional
factors for testing might include some
aspect of starch quality, nutrient
composition, crude fat, crude fiber; a
test to differentiate a grain specifically
designed for ethanol conversion, such as
grain with a high total fermentable
starch content; or an end-use trait, such
as a specific amino acid characteristic.
Many processors indicated that co-
product quality was of concern when
sourcing grain, and most processors
have grain inspected, either in-house or
by contract with an independent
laboratory. Conversion of grain to
ethanol consumes the starch and leaves
the remainder of the grain as the co-
product. As a general rule, conversion
results in a three-fold concentration in
the residual material (i.e., protein, fat, or
mycotoxins) in the distillers dried
grains. Aflatoxin, Deoxynivalenol,
Fumonisins, Zearalenone, and T2 Toxin
are mycotoxins that can be present in
distiller’s grains by-products if the grain
delivered to the ethanol plant is
contaminated. Mycotoxins are not
destroyed during the ethanol production
process and are not destroyed during
the drying process to produce distillers
grains co-products.

Definitions and Standardization of
Testing for Distillers Grains

While we heard from industry
participants that at this time there is no
need for GIPSA to establish grading
standards for distillers grains (but we
might have a role in minimizing market
inefficiencies caused by inconsistent
testing, either through standardization
or validating tests used by the market),
others have asked that we at least
consider whether there is a need for
official standards. Some stakeholders
told us they do not feel that current
industry-based definitions adequately
describe the products.

Alternately, an industry working
group, including the American Feed

Industry Association (AFIA), the
Renewable Fuels Association, and the
National Corn Growers Association,
states that the current definitions
adequately define the distillers products
of today, preferring a broad definition.
Further, the working group stated that
the AFIA Ingredient Guidelines should
be considered for updating to address
modern processing technologies.

The industry working group also
evaluated empirical methods of analyses
for Distillers Dried Grains with Solubles
(DDGS) for which “there are no
guidelines or recommendations on
which analytical test methods should be
used * * *”, focusing on analytical
methods for moisture, crude protein,
crude fat and crude fiber. DDGS
currently accounts for about half of the
distillers grains industry volume.

Potential Role for GIPSA

GIPSA facilitates the marketing of
livestock, poultry, meat, cereals,
oilseeds, and related agricultural
products, and promotes fair and
competitive trading practices for the
overall benefit of consumers and
American agriculture. We facilitate the
marketing of U.S. grains and oilseeds by
establishing standards for quality
assessments, regulating handling
practices, and managing a network of
Federal, State, and private laboratories
that provide impartial, user-fee funded
official inspection and weighing
services. Recognizing that sampling is
the single largest source of error in the
analysis of grains, we offer sampling
guidelines to the grain handling
industry. Finally, for grains and
commodities which are not
standardized (e.g., hulless oats,
popcorn, corn gluten feed), we provide
official procedures for analysis of
specific factors.

As agricultural crops evolve and
varieties with enhanced traits are
developed, reliable tests must be
developed to quantify the quality traits
important to the market. Rapid tests and
test kits are evaluated that detect
biotechnology derived grains and oil
seeds, analyze protein, moisture, oil,
and mycotoxins. With the development
of such new testing procedures,
reference methods are needed to
validate and improve their accuracy.
This is an area where GIPSA has
experience and expertise, which may
prove valuable in this instance.

Objective grain/co-product quality
assessments (official and unofficial)
require reliable, well-standardized
measurement methods. Inspection
methods can be classified as reference
(direct) methods or secondary (indirect)
methods. Reference methods are those

that “define” the quantity or quality in
question. To provide the market with
rapid, cost-effective quality assessments,
GIPSA develops secondary or rapid
methods, based on national reference
methods, for routine inspection use in
the official system. These secondary
methods make physical, chemical,
electronic, and/or optical measurements
related to the desired quality
characteristics. GIPSA conducts
research to develop, evaluate, and
improve reference methods and
secondary methods for grain and grain
product quality analysis to better meet
global grain inspection and marketing
needs.

In 2001, we took a new approach in
response to the market’s need for testing
the products of agricultural
biotechnology. We established a
voluntary proficiency program to
organizations testing for biotechnology-
derived grains and oilseeds to improve
the reliability of testing. We also
evaluate the performance of rapid tests
developed to detect biotechnology-
derived grains and oilseeds and
mycotoxins, and confirm the tests
operate in accordance with the
manufacturers’ claims.

GIPSA is issuing this advance notice
of proposed rulemaking to invite
comments from all interested persons
on how we can best facilitate the
marketing of distillers grains in today’s
evolving marketplace. We are seeking
comment on market needs and the
feasibility and desirability of GIPSA’s
programs to facilitate the marketing of
these products. All interested persons
are encouraged to comment on the
following issues related to this notice:

1. What should GIPSA’s role, if any,
be in standardizing the testing of inputs
and outputs of ethanol co-product
processing?

2. What factors are currently assessed
on the input grains for ethanol
conversion? Please list the factors by
specific grain. What other factors would
you test input grain for, if a test were
available?

3. What analytes or factors are
currently assessed on co-products of
ethanol production? Please list the
factors by specific co-product type.
What other factors would you test for,
if a test were available?

4. The industry lacks agreement on
reference methods for analysis of co-
product attributes. Should GIPSA play a
role in the standardization of reference
methods? If so, what should that role
be?

5. Secondary or rapid methods are
used by the official inspection system to
determine product quality. Should
GIPSA play a role in the validation or
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standardization of secondary or rapid
methods? Should we limit our
participation to validating the
performance of test kits? Are there rapid
tests in existence other than test kits of
which you are aware?

6. Should we work on developing
reference methods for tests of specific
traits in grains, such as fermentable
starch content? Should GIPSA pursue
standardized, secondary tests for the
presence of specific traits in grains, such
as fermentable starch content?

7. Are co-products of ethanol
production considered cereal products,
according to the European Union
regulations (COMMISSION
REGULATION (EC) No 856/2005) for
mycotoxin limits in cereals and cereal
products? Should GIPSA validate the
performance of test kits for the detection
of mycotoxins in distillers grains? If so,
what are the limits of detection which
should be considered?

We welcome your comments on these
issues as well as any comments or
suggestions related to distillers grains.

Authority: 7 U.S.C. 71-87.

David R. Shipman,

Acting Administrator, Grain Inspection,
Packers and Stockyards Administration.

[FR Doc. E7-14018 Filed 7-19-07; 8:45 am]
BILLING CODE 3410-KD-P

DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration

7 CFR Part 810

RIN 0580-AA96

Request for Public Comment on the
United States Standards for Soybeans

AGENCY: Grain Inspection, Packers and
Stockyards Administration, USDA.
ACTION: Advance notice of proposed
rulemaking; extension of comment
period.

SUMMARY: We published an advance
notice of proposed rulemaking in the
Federal Register on May 1, 2007, (72 FR
23775), initiating a review of the United
States Standards for Soybeans to
determine their effectiveness and
responsiveness to current grain industry
needs. The notice provided an
opportunity for interested parties to
forward written comments to GIPSA
until July 2, 2007. As a result of a
request from the soybean industry, we
are reopening the comment period to
provide interested parties with
additional time in which to comment.

DATES: We will consider comments that
we receive by August 20, 2007.

ADDRESSES: We invite you to submit
comments on this advance notice of
proposed rulemaking. You may submit
comments by any of the following
methods:

e E-Mail: Send comments via
electronic mail to
comments.gipsa@usda.gov

e Mail: Send hardcopy written
comments to Tess Butler, GIPSA, USDA,
1400 Independence Avenue, SW., Room
1647-S, Washington, DC 20250-3604

e Fax: Send comments by facsimile
transmission to: (202) 690-2755

e Hand Delivery or Courier: Deliver
comments to: Tess Butler, GIPSA,
USDA, 1400 Independence Avenue,
SW., Room 1647-S, Washington, DC
20250-3604.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

e Instructions: All comments should
make reference to the date and page
number of this issue of the Federal
Register.

® Read Comments: All comments will
be available for public inspection in the
above office during regular business
hours (7 CFR 1.27(b)).

FOR FURTHER INFORMATION CONTACT:
Marianne Plaus at GIPSA, USDA, 1400
Independence Avenue, SW.,
Washington, DC 20250-3630;
Telephone (202) 720-0228; Fax Number
(202) 720-1015; e-mail
Marianne.Plaus@usda.gov.

SUPPLEMENTARY INFORMATION: GIPSA
published an advance notice of
proposed rulemaking in the Federal
Register on May 1, 2007, (72 FR 23775)
with the intent to obtain public
comment on the United States
Standards for Soybeans (7 CFR Part
810). Our intent is, through the
comments, to determine their
effectiveness and responsiveness to
current grain industry needs. The
comment period of 60 days from the
date of publication closed on July 2,
2007. GIPSA received a request from the
soybean industry to provide interested
parties additional time to comment. As
a result, the comment period is
reopened for a 30 day period.

Authority: 7 U.S.C. 71-87.

Alan Christian,

Acting Administrator, Grain Inspection,
Packers and Stockyards Administration.

[FR Doc. E7—14017 Filed 7-19-07; 8:45 am]
BILLING CODE 3410-KD-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Parts 40 and 41

RIN 3038-AC44

Confidential Information and
Commission Records and Information

AGENCY: Commodity Futures Trading
Commission.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Commodity Futures
Trading Commission is proposing to
amend the procedures for confidential
treatment requests by derivatives
transaction execution facilities (DTEF),
derivatives clearing organizations
(DCO), or designated contract markets
(DCM) for products and rules submitted
via certification procedures or for
Commission review and approval. The
proposed rules will provide the
exclusive means of requesting
confidential treatment for product and
rule submissions filed under Parts 40
and 41 of the Commission’s regulations.
Specifically, DCMs, DTEFs, and DCOs
will be required to follow the customary
procedures of requesting confidential
treatment of information submitted to
the Commission except: The submitter
also will be required to file a detailed
written justification simultaneously
with the request for confidential
treatment; and the submitter will be
required to segregate the material
deemed confidential in an appendix to
the submission. Additionally,
Commission staff may make an initial
determination to grant or deny
confidential treatment to such material
before receiving a request under the
Freedom of Information Act (FOIA). The
Commission is proposing these
amendments to expedite the
confidential treatment review process
and consequently allow the Commission
to provide the public with more
immediate access to non-confidential
information.

DATES: Submit comments on or before
August 20, 2007.

ADDRESSES: You may submit comments
by any of the following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov.

e Mail/Hand Deliver: Eileen A.
Donovan, Acting Secretary of the
Commission, Commodity Futures
Trading Commission, Three Lafayette
Centre, 1155 21st Street, NW.,
Washington, DC 20581.

e E-mail: secretary@cftc.gov.

FOR FURTHER INFORMATION CONTACT: Riva
Adriance, Deputy Director for Market
Review, (202) 418-5494; or David
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Steinberg, Attorney Advisor, (202) 418—
5102, Division of Market Oversight,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581. Electronic mail:
radriance@cftc.gov or
dsteinberg@cftc.gov. This document is
also available at http://
www.regulations.gov.

SUPPLEMENTARY INFORMATION:
I. Background

A. Overview

During the past two years, the
Commission has observed an increase in
the number of registered entity filings
submitted under Parts 40 and 41 of the
Commission’s regulations that are
accompanied by a request for
confidential treatment.? Most of these
requests for confidential treatment have
been submitted to the Commission in
connection with market maker incentive
plans.2 Under current regulation
145.9(d)(10), when the Commission
receives a request for confidential
treatment for material submitted to the
Commission, no determination with
respect to any request for confidential
treatment will be made until the
Commission receives a FOIA request for
the subject material. After receipt of the
FOIA request, Commission Regulation
145.9(e)(1) generally requires the
Assistant Secretary of the Commission
to notify the submitter that the
Commission received a FOIA request for
material subject to the request for
confidential treatment.3 In most cases,

1 A registered entity is defined under Section
1a(29) of the Commodity Exchange Act (Act) as a
DCM under Section 5 of the Act (including Section
5f), a DTEF registered under Section 5a of the Act,
and a DCO registered under Section 5b of the Act.
(Section 5f of the Act, along with Part 41 of the
Commission’s regulations, establishes requirements
for national securities exchanges, national securities
associations and alternative trading systems
registered with the Securities and Exchange
Commission to notice register with the Commission
in order to list security futures products (i.e.,
futures on a single equity security and futures on
narrow-based security indexes)).

2Market maker incentive plans are created by a
registered entity to increase volume of trading and
liquidity, typically for new product launches or in
markets that for other reasons have low trading
volume. In general, registered entities have
requested confidential treatment for the name of the
market maker(s), the compensation provided by the
registered entity to the market maker(s), trade
priorities (i.e., percentage of the order flow), and the
bid/ask spread level.

3Commission Regulation 145.9(e)(1) provides
that if the Assistant Secretary or his or her designee
determines that a FOIA request seeks material for
which confidential treatment has been requested
pursuant to regulation 145.9, the Assistant
Secretary or his or her designee shall require the
submitter to file a detailed written justification of
the confidential treatment request within ten
business days (unless under regulation 145.9(d)(7)

the Assistant Secretary also requests
that the submitter file a detailed written
justification of the confidential
treatment request within ten business
days.*

As a result, both the requirement that
a FOIA request must be received to
trigger the confidentiality review and
the need for submission of a detailed
written justification delays the
Commission’s ability to make a timely
confidentiality determination as to
whether any information should be
made public. Furthermore, in some
cases, the Commission never receives a
FOIA request for the subject material,
which prevents the Commission from
moving forward with the confidential
treatment review process. While the
Commission recognizes limited
circumstances where a registered entity
filing a submission under Parts 40 and
41 may be entitled to confidential
treatment, the Commission has a history
of generally making certified rules and
products and other rule submissions
public and, furthermore, for DCMs,
Designation Criterion 7 and Core
Principle 7 often require such
publication.?

B. Freedom of Information Act

The Freedom of Information Act, 5
U.S.C. 552, provides generally that the
public has a right of access to federal
agency records except to the extent such
records, or portions of them, are
protected from disclosure by one (or
more) of nine exemptions. A submitter
requesting confidential treatment must
request in writing that the Commission
afford confidential treatment under

an extension of time has been granted) of that
determination unless, pursuant to an earlier FOIA
request, a prior determination to release or
withhold the material has been made, the submitter
has already provided sufficient information to grant
the request for confidential treatment, or the
material is otherwise in the public domain.

4Commission Regulation 145.9(d)(7).

5The Commission has been publishing rule
submissions on the Commission’s website since
August of 2003. Prior to this date, Commission staff
had consistently determined that submissions filed
pursuant to Section 5a(a)(12) of the Act were
public, and, pursuant to Appendix A(b)(3) or Part
145, rule filings submitted under Section 5a(a)(12)
were made available in the Commission’s reading
room. Section 5a(a)(12) was removed from the Act
with the passage of the Commodity Futures
Modernization Act of 2000 (CFMA). As a result, the
Commission amended Appendix A (b)(3) to Part
145. Current Appendix A (b)(3) to Part 145 requires
the Office of the Secretariat to make registered
entity filings relating to rules as defined in
Commission Regulation 40.1 available to the public
unless the filing is covered by a request for
confidential treatment. See 69 FR 6750367508
(November 18, 2004). The Commission believes the
submissions now filed under Sections 5c¢(c)(1) and
5¢(c)(2) of the Act should, except in limited
circumstances, continue to be made publicly
available as they generally do not cause any
competitive harm to the registered entity.

FOIA for any information submitted to
the Commission while specifying the
grounds on which confidential
treatment is being requested.® A
registered entity typically asserts that
the information submitted to the
Commission should be exempt from
disclosure pursuant to FOIA exemption
(b)(4), 5 U.S.C. 552 (b)(4), because the
release of such information will cause
competitive harm to the submitter.”
Commission Regulation 145.9 sets forth
the procedures that a submitter of
information to the Commission must
follow in order to obtain confidential
treatment for such information. That
same provision, however, also permits
the Commission to specify “alternative
procedures” for “a particular study,
report, investigation, or other matter.” 8
Consistent with that authority, the
Commission is proposing to specify
alternative procedures for processing
requests for confidential treatment of
registered entity filings submitted under
Parts 40 and 41 of the Commission’s
regulations.

II. Proposed Amendments

A. Procedures for Requesting
Confidential Treatment Under Parts 40
and 41

The Commission is proposing to add
paragraph (c) to Commission Regulation
40.8 to list the procedures that a
registered entity must follow when
filing a request for confidential
treatment. Section 40.8(c) would
provide the exclusive method of
requesting confidential treatment for
information required to be filed under
Parts 40 and 41. In addition, the
proposal would add new regulations
40.2(a)(3)(iv), 40.6(a)(3)(vi), 41.23(a)(7),
and 41.24(a)(6) and amend regulations
40.3(a)(7) and 40.5(a)(8) to direct the

6 Commission Regulation 145.9(d)(1).

7 Exemption (b)(4) of FOIA protects trade secrets
and commercial or financial information obtained
from a person that is privileged or confidential. See
also Commission Regulation 145.9(d)(ii).
Commission Regulation 145.9(d) provides other
grounds for non-disclosure of information,
including information that: (1) Is specifically
exempted by a statute that either requires that the
matters be withheld from the public so as to leave
no discretion on the issue or establishes particular
criteria for withholding or refers to particular types
of matters to be withheld; (2) would constitute a
clearly unwarranted invasion of the submitter’s
personal privacy; (3) would reveal investigatory
records compiled for law enforcement purposes
whose disclosure would constitute an unwarranted
invasion of the personal privacy of the submitter;
and (4) would reveal investigatory records for law
enforcement purposes when disclosure would
interfere with enforcement proceedings or disclose
investigative techniques and procedures, provided
that the claim may be made only by a designated
contract market or registered futures association
with regard to its own investigatory records.

8 Commission Regulation 145.9(b).
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registered entity requesting confidential
treatment to follow the new procedures
specified in Commission Regulation
40.8(c). Proposed regulation 40.8(c)
would further require the registered
entity to follow the procedures in
Commission Regulation 145.9 except
that: (1) A detailed written justification
of the confidential treatment request
must be filed simultaneously with the
submission; and (2) the material deemed
confidential must be filed in an
appendix to the request. Finally, the
proposed rules would allow
Commission staff to make an initial
determination to grant or deny
confidential treatment before receiving a
FOIA request for the subject material.

The requirement that a registered
entity follow the procedures in
proposed new regulation 40.8(c) would
address the absence of guidance in the
Commission’s regulations for a
registered entity when filing a
“‘reasonable justification” along with the
request for confidential treatment for
submissions filed under Parts 40 and 41.
The proposed rules would remove the
reasonable justification requirement
from Commission Regulations 40.3(a)(7)
and 40.5(a)(8) and direct the submitter
to follow the procedures of regulation
40.8(c) with the filing of the detailed
written justification.® Additionally, the
requirement that the registered entity
simultaneously file the detailed written
justification with the request for
confidential treatment would eliminate
the ten-business-day period permitted
under regulation 145.9(e)(1) for the
submitter to file the detailed written
justification after receiving notice that a
FOIA request has been received by the
Commission. With these changes, the
Commission would be able to conduct
a thorough analysis of the detailed
written justification without delay and
weigh, in a more deliberate manner, the
potential harm in releasing any portion
of the submission against allowing the

967 FR 62873-62880 (October 9, 2002).
Amendments to rules 40.3 and 40.5 (which require
the registered entity to identify with particularity
information in the submission that will be subject
to a request for confidential treatment and support
the request for confidential treatment with
reasonable justification) were made to conform with
language in Commission Regulations 37.5(b)(5) and
38.3(a)(5) (which pertain to applicants for DTEF
registration and contract market designation,
respectively) that required the submitter to include
a reasonable justification in support of the request
for confidential treatment. However, Commission
Regulations 37.5(b)(5) and 38.3(a)(5) were amended
by eliminating the reasonable justification
requirement. Instead, these regulations now require
the applicant to follow the procedures in
Commission Regulation 145.9 when requesting
confidential treatment. See 69 FR 67811-67817
(November 22, 2004).

public to have more timely access to the
non-confidential information.

The proposed rules would not affect
the ability of the submitter to object to
the denial of a confidential treatment
request. Thus, the submitter would still
be able to file an appeal of any adverse
determination with the Commission’s
Office of the General Counsel.1° The
Commission also notes that a
determination that any part of the
request for confidential treatment
should be granted may be reconsidered
if a FOIA request is received by the
Commission for the subject material.

The proposed rule requiring material
deemed confidential to be placed in an
appendix to the submission would
enable the Commission to make the
non-confidential information available
to the public as soon as it receives the
submission. The Commission has
observed that registered entities
requesting confidential treatment
sometimes ask for confidentiality for the
entire submission. When this happens,
the Commission is unable to make any
part of the submission immediately
available to the public, even when it is
clear that information contained in the
filing is not confidential and,
furthermore, for DCMs, such publication
may be required under Designation
Criterion 7 and Core Principle 7.11

For example, during the past year,
Commission staff has contacted certain
registered entities that requested
confidential treatment for submissions
containing market maker incentive
plans and requested that they amend
their original submissions by placing
the confidential information in an
appendix. This has enabled the
Commission to make the underlying
submissions containing the non-
confidential information available to the
public. The registered entities have been
receptive to these requests. Based upon
this experience, the Commission does
not believe its proposed amendments
would place an undue burden on
registered entities requesting
confidential treatment. Registered
entities are consequently on notice that
requests for confidential treatment may
only cover the appendix to the
submission while the underlying
submission would be made immediately
available to the public.

10 Commission Regulation 145.9(g).

11 The Commission notes that provisions under
these Parts may not apply to all registered entities.
For example, Section 40.2 applies to all registered
entities while 40.3 applies only to DCMs and DTEFs
and not DCOs.

B. Public Availability of Terms and
Conditions of Products and Mechanisms
for Executing Transactions on or
Through the Facilities of the Contract
Market

The terms and conditions of contracts
must be made available to market
authorities, market participants, and the
public by the DCM under Section
5(d)(7) of the Act.12 Regulations
40.3(a)(7) and 40.5(a)(8) currently
provide that a product’s terms and
conditions, as contained in contents of
a filing of a submission to the
Commission, are publicly available at
the time of their submission. The
Commission believes the requirement
that a product’s terms and conditions be
publicly available at the time of
submission also applies to submissions
containing terms and conditions that are
filed under regulations 40.2, 40.6, 41.23,
and 41.24. In an effort to create a more
logical placement in the Commission’s
regulations for the public availability of
a product’s terms and conditions, the
Commission proposes to relocate this
provision to new paragraph 40.8(d)
under the Availability of Public
Information section of Part 40. This
would ensure that registered entities are
fully aware, and the public would be on
notice that this information is available.

The mechanisms for executing
transactions on or through the facilities
of the contract market must also be
made available to market authorities,
market participants, and the public by
the DCM under Section 5(d)(7) of the
Act. The Commission proposes adding
language to new paragraph 40.8(d) to
make clear to registered entities that this
information is public and to inform the

1267 FR 62874-75 (Oct. 9, 2002). Product terms
and conditions that are made publicly available at
the time of their submission to the Commission
enable the Commission to obtain the views of
market participants and others to ascertain whether
the proposed product would be readily susceptible
to manipulation, or otherwise violate the Act.
Commission staff routinely conduct trade
interviews when reviewing novel instruments to
ascertain the relative susceptibility of a product to
being manipulated. To be meaningful, these
interviews require the release of the proposed
instrument’s terms and conditions. Generally, the
Commission intends to continue its long-standing
practice of requesting public comment on the terms
and conditions of new products under review for
Commission approval by publication of notices in
the Federal Register. In instances where notice in
the Federal Register is impracticable or otherwise
unnecessary, notice of a submission for voluntary
approval and of the public availability of the
proposed product’s terms and conditions will be
through the Commission’s internet Web site
(http://www.cftc.gov).

The terms and conditions of products eligible for
trading by self-certification will be available from
the Commission, at the time that the exchange
legally could commence trading—the beginning of
the business day following certification to the
Commission.
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public that this information is also
available. The Commission notes that
mechanisms for executing transactions
on or through the facilities of the
contract market generally include such
information as trading algorithms and
information from an exchange’s
rulebook that pertain to trading.
Moreover, the Commission notes that
requests for confidential treatment
covering the mechanisms for executing
transactions on or through the facilities
of the contract market and a product’s
terms and conditions will not be
processed.

III. Cost-Benefit Analysis

Section 15(a) of the Act, as amended
by section 119 of the CFMA, requires
the Commission to consider the costs
and benefits of its action before issuing
a new regulation under the Act. By its
terms, section 15(a) as amended does
not require the Commission to quantify
the costs and benefits of a new
regulation or to determine whether the
benefits of the regulation outweigh its
costs. Rather, section 15(a) simply
requires the Commission to “consider
the costs and benefits” of its action.

Section 15(a) of the Act further
specifies that costs and benefits shall be
evaluated in light of five broad areas of
market and public concern: Protection
of market participants and the public;
efficiency, competitiveness, and
financial integrity of futures markets;
price discovery; sound risk management
practices; and other public interest
considerations. Accordingly, the
Commission could, in its discretion,
give greater weight to any one of the five
enumerated areas and could, in its
discretion, determine that,
notwithstanding its costs, a particular
regulation was necessary or appropriate
to protect the public interest or to
effectuate any of the provisions or to
accomplish any of the purposes of the
Act.

The Commission is considering the
costs and benefits of these proposed
regulations in light of the specified
provisions of section 15(a) of the Act:

1. Protection of market participants
and the public. The proposed
amendments should have no effect on
the Commission’s ability to protect
market participants and the public.

2. Efficiency and competition. The
proposed amendments are expected to
benefit efficiency by making the non-
confidential information from registered
entity submissions available to the
public in a more timely manner. The
Commission anticipates that the costs of
compliance with the confidential
treatment procedures will be minimal.
The proposed amendments should have

no effect, from the standpoint of
imposing costs or creating benefits, on
competition in the futures and options
markets.

3. Financial integrity of futures
markets and price discovery. The
amendments should have no effect,
from the standpoint of imposing costs or
creating benefits, on the financial
integrity or price discovery function of
the futures and options markets.

4. Sound risk management practices.
The amendments being proposed herein
should have no effect on the risk
management practices of the futures and
options industry.

5. Other public considerations. No
additional public considerations could
be determined.

After considering these factors, the
Commission has determined to propose
the rules and rule amendments set forth
below. The Commission invites public
comment on its application of the cost-
benefit provision. Commenters also are
invited to submit any data that they may
have quantifying the costs and benefits
of the proposal with their comment
letters.

IV. Related Matters
A. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
5 U.S.C. 601 et seq. (2000), requires
federal agencies, in proposing
regulations, to consider the impact of
those regulations on small entities. The
regulations proposed herein would
affect derivatives transaction execution
facilities, designated contract markets,
and derivatives clearing organizations.
The Commission has previously
determined that the foregoing entities
are not small entities for purposes of the
RFA.13 Accordingly, the Acting
Chairman, on behalf of the Commission,
hereby certifies pursuant to 5 U.S.C.
605(b) that the proposed regulations
will not have a significant economic
impact on a substantial number of small
entities.

B. Paperwork Reduction Act of 1995

This proposed rulemaking contains
information collection requirements. As
required by the Paperwork Reduction
Act (PRA) of 1995 (44 U.S.C. 3504(h)),
the Commission has submitted a copy of
this section to the Office of Management
and Budget (OMB) for its review.

Collection of Information: Rules
Relating to Part 40, Provisions Common

1347 FR 18618, 18619 (April 30, 1982) discussing
contract markets; 66 FR 42256, 42268 (August 10,
2001) discussing exempt boards of trade, exempt
commercial markets and derivatives transaction
execution facilities; 66FR 45605, 45609 (August 29,
2001) discussing derivatives clearing organizations.

to DCMs, DTEFs, and DCOs, OMB
Control Number 3038-0022.

The expected effect of the proposed
amended regulations will be to increase
the burden previously approved by
OMB for this collection of information
by 16 hours as it will result in the filing
of approximately five additional pages
when a registered entity files a detailed
written justification and confidential
appendix under Commission
Regulations 40.2, 40.3, 40.4, 40.5, and
40.6.

The estimated burden was calculated
as follows:

Estimated number of respondents: 12.

Annual responses by each
respondent: .30.

Total annual responses: 4.

Estimated average hours per response:
4.

Annual reporting burden: 16.

Collection of Information: Rules
Relating to Part 41, Security Futures
Products, OMB Control Number 3038—
0059.

The expected effect of the proposed
amended regulations will be to increase
the burden previously approved by
OMB for this collection of information
by 3.6 hours as it will result in the filing
of approximately five additional pages
when a registered entity files a detailed
written justification and confidential
appendix under Commission
Regulations 41.23 and 41.24.

Estimated number of respondents: 3.

Annual responses by each
respondent: .30.

Total annual responses: .90.

Estimated average hours per response:
4.

Annual reporting burden: 3.6.

Organizations and individuals
desiring to submit comments on the
information collection requirements
should direct them to the Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Room 10202, New Executive Office
Building, 725 17th Street, NW.,
Washington, DC 20503; Attention: Desk
Officer for the Commodity Futures
Trading Commission.

In compliance with the PRA, the
Commission, through these proposed
regulations, solicits comments to: (1)
Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Commission, including
whether the information will have a
practical use; (2) evaluate the accuracy
of the Commission’s estimate of the
burden of the proposed collection of
information, including the validity of
the methodology and assumptions used;
(3) enhance the quality, usefulness, and
clarity of the information to be
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collected; and (4) minimize the burden
of collecting information on those who
are to respond, including through the
use of appropriate automated electronic,
mechanical, or other technological
collection techniques or other forms of
information technology, e.g., permitting
electronic submission responses.

OMB is required to make a decision
concerning the collection of information
contained in these proposed regulations
between 30 and 60 days after
publication of this document in the
Federal Register. Therefore, a comment
to OMB is best assured of having its full
effect if OMB receives it within 30 days
of publication. This does not affect the
deadline for the public to comment to
the Commission on the proposed
regulations. Copies of the information
collection submission to OMB are
available from the CFTC Clearance
Officer, 1155 21st Street, NW.,
Washington DC 20581, (202) 418-5160.

List of Subjects
17 CFR Part 40

Commodity futures, Contract markets,
Designation application, Reporting and
recordkeeping requirements.

17 CFR Part 41

Security futures.

For the reasons stated in the
preamble, the Commission proposes to
amend 17 CFR parts 40 and 41 as
follows:

PART 40—PROVISIONS COMMON TO
CONTRACT MARKETS, DERIVATIVES
TRANSACTION EXECUTION
FACILITIES AND DERIVATIVES
CLEARING ORGANIZATIONS

1. The authority for part 40 continues
to read as follows:

Authority: 7 U.S.C. 1a, 2, 5, 6, 6c, 7, 7a,
8 and 12a, as amended by appendix E of Pub.
L. 106-554, 114 Stat. 2763A-365.

2. Section 40.2 is amended by adding
paragraph (a)(3)(v) to read as follows:

§40.2 Listing products for trading by
certification.

(a) * % %

(3) * % *

(v) A request for confidential
treatment as permitted under the
procedures of § 40.8.

* * * * *

3. Section 40.3 is amended by revising
paragraph (a)(7) to read as follows:

§40.3 Voluntary submission of new
products for Commission review and
approval.

(a)* EE

(7) Include a request for confidential
treatment as permitted under the
procedures of § 40.8.

* * * * *

4. Section 40.5 is amended by revising
paragraph (a)(8) to read as follows:

§40.5 Voluntary submission of rules for
Commission review and approval.

(a] * * %

(8) Include a request for confidential
treatment as permitted under the
procedures of § 40.8.

* * * * *

5. Section 40.6 is amended by adding
new paragraph (a)(3)(vi) to read as
follows:

§40.6 Self-certification of rules by
designated contract markets and registered
derivatives clearing organizations.

(a] * * %

(3) * * %

(vi) A request for confidential
treatment as permitted under the
procedures of §40.8.

* * * * *

6. Section 40.8 is amended by adding
new paragraphs (c) and (d) to read as
follows:

§40.8 Availability of public information.

* * * * *

(c) A registered entity’s filing of new
products under the self-certification
procedures, new products for
Commission review and approval, new
rules and rule amendments for
Commission review and approval, and
new rules and rule amendments
submitted under the self-certification
procedures will be treated as public
information unless covered by a request
for confidential treatment. If a registered
entity files a request for confidential
treatment, the procedures in § 145.9 of
this chapter shall apply with the
following exceptions:

(1) A detailed written justification of
the confidential treatment request must
be filed simultaneously with the request
for confidential treatment;

(2) The material deemed confidential
must be segregated in an appendix to
the submission; and

(3) Commission staff may make an
initial determination with respect to the
request for confidential treatment before
receiving a request under the Freedom
of Information Act for the material for
which confidential treatment is being
sought.

(d) A registered entity’s filing
regarding a product’s terms and
conditions and the mechanisms for
executing transactions on or through the
facilities of the contract market will be
made publicly available at the time of
submission and requests for confidential

treatment covering this information will
be denied.

PART 41—SECURITY FUTURES
PRODUCTS

7. The authority citation for part 41
continues to read as follows:

Authority: Sections 206, 251 and 252, Pub.
L. 106-554, 114 Stat. 2763, 7 U.S.C. 1a, 2, 6f,
6j, 7a—2, 12a; 15 U.S.C. 78g(c)(2).

8. Section 41.23 is amended by
adding new paragraph (a)(7) to read as
follows:

§41.23 Listing of security futures
products for trading.

(a) * x %

(7) Includes a request for confidential
treatment as permitted under the
procedures of §40.8.

* * * * *

9. Section 41.24 is amended by
adding new paragraph (a)(6) to read as
follows:

§41.24 Rule amendments to security
futures products.

(a) * k%

(6) Includes a request for confidential
treatment as permitted under the
procedures of §40.8.

* * * * *

Issued in Washington, DC, on July 17, 2007
by the Commission.

Eileen A. Donovan,

Acting Secretary of the Commission.

[FR Doc. E7—14103 Filed 7-19-07; 8:45 am]
BILLING CODE 6351-01-P

AGENCY FOR INTERNATIONAL
DEVELOPMENT

22 CFR Part 215
RIN 0412-AA61

Privacy Act of 1974, Implementation of
Exemptions

AGENCY: United States Agency for
International Development.

ACTION: Proposed rule.

SUMMARY: The United States Agency for
International Development (USAID) is
concurrently establishing a new system
of records pursuant to the provisions of
the Privacy Act of 1974 (5 U.S.C. 552a),
entitled the “Partner Vetting System”
(PVS). In this proposed rulemaking,
USAID proposes to exempt portions of
this system of records from one or more
provisions of the Privacy Act because of
criminal, civil, and administrative
enforcement requirements.

DATES: Submit comments on or before
September 18, 2007.
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ADDRESSES: You may submit comments,
identified by RIN 0412—-AA61, by any of
the following methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Mail: U.S. Agency for International
Development, Chief Privacy Officer,
1300 Pennsylvania Avenue NW., Room
2.12-003, Washington, DC 20523-2120.

Instructions: All submissions must
include the title of the proposed action,
and Regulatory Information Number
(RIN) for this rulemaking. Please
include your name, title, organization,
postal address, telephone number, and
e-mail address in the text of the
message.

FOR FURTHER INFORMATION CONTACT: Jeff
Denale, Coordinator for
Counterterrorism, Office of Security,
United States Agency for International
Development, Ronald Reagan Building,
1300 Pennsylvania Avenue, NW.,
Washington, DC 20523 by phone (202)
712-1264.

SUPPLEMENTARY INFORMATION:
A. Background

In accordance with the Privacy Act of
1974, 5 U.S.C. 552a, USAID is
publishing a new system of records
notice for the Office of Security named
Partner Vetting System (PVS). The PVS
will support the vetting of directors,
officers, or other employees of non-
governmental organizations who apply
for USAID contracts, grants, cooperative
agreements or other funding and those
who apply for registration with USAID
as Private Voluntary Organizations. The
information collected from these
individuals will be used to conduct
screening to ensure USAID funds and
USAID-funded activities are not
purposefully or inadvertently used to
provide support to entities or
individuals deemed to be a risk to
national security. As these individuals
and organizations are not employees or
job applicants, nor would they be
eligible for or require security
clearances, traditional employment or
security clearance investigative
mechanisms are not authorized or
appropriate for the stated purposes.

USAID proposes to exempt this
system, in part, from certain provisions
of the Privacy Act and to add the PVS
system to 22 CFR 215.14, Specific
Exemptions. USAID needs this
exemption in order to protect
information related to investigations
from disclosure to subjects of
investigations and to protect classified
information related to the government’s
national security programs. Specifically,
the exemptions are required to preclude

subjects of investigations from
frustrating the investigative process; to
avoid disclosure of investigative
techniques; protect the identities and
physical safety of confidential
informants and of law enforcement
personnel; ensure the Office of
Security’s ability to obtain information
from third parties and other sources;
protect the privacy of third parties; and
safeguard classified information.

Aside form the specific protections
afforded classified information that may
underpin the screening mechanisms
involved, USAID must also protect the
names of organizations and individuals
within this system. Because the results
of screening on any particular
organization or individual may be
derived from classified and sensitive
law enforcement and intelligence
information, USAID cannot confirm or
deny whether an individual “passed” or
“failed” screening. The nondisclosure of
the information protects the
government’s operational
counterterrorism and
counterintelligence missions, as well as
the personal safety of those involved in
counterterrorism investigations.

B. Regulatory Planning and Review

This is not a significant regulatory
action and, therefore, is not subject to
review under Section 6(b) of Executive
Order 12866, Regulatory Planning and
Review, dated September 30, 1993. This
rule is not a major rule under 5 U.S.C.
804.

C. Regulatory Flexibility Act

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.), USAID has
considered the economic impact of the
rule and has determined that its
provisions would not have a significant
economic impact on a substantial
number of small entities.

D. Paperwork Reduction Act

The Paperwork Reduction Act does
apply because the proposed changes
impose information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501 et seq.

List of Subjects in 22 CFR Part 215

Freedom of Information,
Investigations, Privacy.

For the reasons stated in the
preamble, the USAID proposes to
amend 22 CFR part 215 as follows:

PART 215—REGULATIONS FOR
IMPLEMENTATION OF PRIVACY ACT
OF 1974

1. The authority citation for 22 CFR
part 215 is revised to read as follows:

AuthOI‘ity: Pub. L. 93-579, 88 Stat. 1896 (5
U.S.C. 553, (b), (c) and (e).

2. Amend §215.13 by adding
paragraph (c)(2) to read as follows:

§215.13 General exemptions.
* * * * *

(C) * *x %

(2) Partner Vetting System. This
system is exempt from sections (c)(3)
and (4); (d); (e) (1), (2), and (3); (e) (4)
(G), (H), and (I); (e) (5) and (8); (1), (g),
and (h) of 5 U.S.C. 552a. These
exemptions are necessary to insure the
proper functioning of the law
enforcement activity, to protect
confidential sources of information, to
fulfill promises of confidentiality, to
maintain the integrity of the law
enforcement procedures, to avoid
premature disclosure of the knowledge
of criminal activity and the evidentiary
bases of possible enforcement actions, to
prevent interferences with law
enforcement proceeding, to avoid the
disclosure of investigative techniques,
to avoid endangering the law
enforcement personnel, to maintain the
ability to obtain candid and necessary
information, to fulfill commitments
made to sources to protect the
confidentiality of information, to avoid
endangering these sources, and to
facilitate proper selection or
continuance of the best applicants or
persons for a given position or contract.
Although the primary functions of
USAID are not of a law enforcement
nature, the mandate to ensure USAID
funding is not purposefully or
inadvertently used to provide support to
entities or individuals deemed to be a
risk to national security necessarily
requires coordination with law
enforcement and intelligence agencies
as well as use of their information. Use
of these agencies’ information
necessitates the conveyance of these
other systems exemptions to protect the
information as stated.

3. Amend 22 CFR 215.14 by adding
the heading “Note to paragraph (c)(5)”
to the undesignated text at the end of
the section and paragraph (c)(6) to read
as follows:

§215.14 Specific exemptions.

(C) * x %

(6) Partner Vetting System. This
system is exempt under 5 U.S.C. 552a
k)(1), (k)(2), and (k)(5) from the
provision of 5 U.S.C. 552a (c)(3); (d);
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(e)(1); (e)(4) (G), (H), (I); and (f). These
exemptions are claimed to protect the
materials required by executive order to
be kept secret in the interest of national
defense of foreign policy, to prevent
subjects of investigation from frustrating
the investigatory process, to insure the
proper functioning and integrity of law
enforcement activities, to prevent
disclosure of investigative techniques,
to maintain the ability to obtain candid
and necessary information, to fulfill
commitments made to sources to protect
the confidentiality of information, to
avoid endangering these sources, and to
facilitate proper selection or
continuance of the best applicants or
persons for a given position or contract.

Philip M. Heneghan,
Chief Privacy Officer.
[FR Doc. 07-3331 Filed 7-19-07; 8:45 am]
BILLING CODE 6116-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-143601-06]
RIN 1545-BG30

Mortality Tables for Determining
Present Value; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to notice of proposed
rulemaking.

SUMMARY: This document contains
corrections to notice of proposed
rulemaking that was published in the
Federal Register on Tuesday, May 29,
2007 (72 FR 29456) providing mortality
tables to be used in determining present
value or making any computation for
purposes of applying certain pension
funding requirements.

FOR FURTHER INFORMATION CONTACT:
Bruce Perlin, Lauson C. Green, or Linda
S.F. Marshall at (202) 622—6090.

SUPPLEMENTARY INFORMATION:
Background

The notice of proposed rulemaking
(REG-143601-06) that is the subject of
these corrections is under sections 412,
430, and 431 of the Internal Revenue
Code.

Need for Correction

As published, the notice of proposed
rulemaking (REG-143601-06) contains
errors that may prove to be misleading
and are in need of clarification.

Correction of Publication

Accordingly, the notice of proposed
rulemaking (REG-143601-06) that was
the subject of FR Doc. 07-2631 is
corrected as follows:

1. On page 29457, column 3, in the
preamble, line 4 of footnote number 2,
the language “XLVII (1995), p. 819. The
RP-2000 Mortality Table” is corrected
to read “XLVII (1995), p. 819. The RP—
2000 Mortality Tables”.

2. On page 29460, column 3, in the
preamble, second full paragraph of the
column, line 7 from the bottom of the
paragraph, the language “improvement
factor is equal to (1—" is corrected to
read “improvement factor is equal to
(1-".

§1.430(h)(3)-2 [Corrected]

3. On page 29471, § 1.430(h)(3)-
2(d)(4)()(E), column 3, last line of the
paragraph, the language “§ 1.430(h)-
1(a)(3)).” is corrected to read
“§1.430(h)(3)-1(a)(3)).”

LaNita Van Dyke,

Branch Chief, Publications and Regulations
Branch, Legal Processing Division, Associate
Chief Counsel (Procedure and
Administration).

[FR Doc. E7-13494 Filed 7-19-07; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[REG-144859-04]

RIN 1545-BD72

Section 1367 Regarding Open Account
Debt; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Cancellation of notice of public
hearing on proposed rulemaking.

SUMMARY: This document cancels a
public hearing on proposed regulations
under section 1367 of the Internal
Revenue Code relating to the treatment
of open account debt between S
corporations and their shareholders.
DATES: The public hearing, originally
scheduled for July 31, 2007, at 10 a.m.,
is cancelled.

FOR FURTHER INFORMATION CONTACT:
Richard A. Hurst of the Publications and
Regulations Branch, Legal Processing
Division, Associate Chief Counsel
(Procedure and Administration), at
Richard.A.Hurst@irscounsel.treas.gov.

SUPPLEMENTARY INFORMATION: A notice
of public hearing that appeared in the

Federal Register on Thursday, April 12,
2007 (72 FR 18417), announced that a
public hearing was scheduled for July
31, 2007, at 10 a.m., in the IRS
Auditorium, Internal Revenue Building,
1111 Constitution Avenue, NW.,
Washington, DC. The subject of the
public hearing is under section 1367 of
the Internal Revenue Code.

The public comment period for these
regulations expired on July 11, 2007.
The notice of proposed rulemaking and
notice of public hearing instructed those
interested in testifying at the public
hearing to submit a request to speak and
an outline of the topics to be addressed.
As of Tuesday, July 17, 2007, no one has
requested to speak. Therefore, the
public hearing scheduled for July 31,
2007, is cancelled.

LaNita Van Dyke

Chief, Publications and Regulations Branch,
Legal Processing Division, Associate Chief
Counsel (Procedure and Administration).
[FR Doc. E7-14082 Filed 7-19-07; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[REG-103842-07]

RIN 1545-BG33

Qualified Films Under Section 199;
Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to notice of proposed
rulemaking.

SUMMARY: This document contains
corrections to a notice of proposed
rulemaking that was published in the
Federal Register on Thursday, June 7,
2007 (72 FR 31478). These regulations
involve the deduction for income
attributable to domestic production
activities under section 199 and affect
taxpayers who produce qualified films
under section 199(c)(4)(A)(i)(II) and
(c)(6) and taxpayers who are members of
an expanded affiliated group under
section 199(d)(4).

FOR FURTHER INFORMATION CONTACT:
Concerning § 1.199-3(k) of the proposed
regulations, David McDonnell at (202)
622—3040; Concerning § 1.199-7 of the
proposed regulations, Ken Cohen (202)
622—7790 (not toll-free numbers).
SUPPLEMENTARY INFORMATION:

Background

The notice of proposed rulemaking
(REG-103842—07) that is the subject of
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the correction is under section 199 of
the Internal Revenue Code.

Need for Correction

As published, the notice of proposed
rulemaking (REG-103842-07) contains
errors that may prove to be misleading
and are in need of clarification.

Correction of Publication

Accordingly, the publication of the
notice of proposed rulemaking (REG—
103842-07), that is the subject of FR
Doc. E7-10821, is corrected as follows:

1. On page 31480, column 2, in the
preamble, under the paragraph heading
“Expanded Affiliated Groups”, second
paragraph of the column, lines 25
through 28, the language ““assume that
X and Y each have $60 of taxable
income and QPAI in 2007, Z has $170
of taxable income and QPAI in 2008,
and that X, Y, and Z each have” is
corrected to read ‘“assume that X and Y
each has $60 of taxable income and
QPAI in 2007, Z has $170 of taxable
income and QPAI in 2008, and that X,
Y, and Z each has”.

§1.199-3 [Corrected]

2. On page 31482, column 1, § 1.199—
3(k)(7)@d), line 2 from the bottom of the
paragraph, the language ‘Paragraph
(g)(4)(ii)(A) of this section” is corrected
to read “Paragraph (g)(3)(ii)(A) of this
section”.

§1.199-7 [Corrected]

3. On page 31482, column 3, §1.199—
7(e) Example 10. paragraph (i), line 5 of
the paragraph, the language “B each use
the section 861 method for” is corrected
to read “B each uses the section 861
method for”.

4. On page 31482, column 3, §1.199—
7(e) Example 10. paragraph (iii), line 8
of the paragraph, the language “B
becomes a non-member of the
consolidated” is corrected to read “B
becomes a nonmember of the
consolidated”.

5. On page 31483, column 1, § 1.199—
7(g)(3) Example. paragraph (i), lines 9
through 11 of the paragraph, the
language ““year, neither X, Y, nor Z join
in the filing of a consolidated Federal
income tax return. Assume that X, Y,
and Z each have W-2" is corrected to
read “‘year, neither X, Y, nor Z joins in
the filing of a consolidated Federal
income tax return. Assume that X, Y,
and Z each has W-2".

6. On page 31483, column 1, § 1.199—
7(g)(3) Example. paragraph (ii), line 5
from the bottom of the column, the
language ‘““allocated $96 of the
deduction. For the” is corrected to read

“allocated $96 of the EAG’s section 199
deduction. For the”.

LaNita Van Dyke,

Chief, Publications and Regulations Branch,
Legal Processing Division, Associate Chief
Counsel (Procedure and Administration).
[FR Doc. E7-14080 Filed 7-19-07; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 301
[REG-148951-05]
RIN 1545-BF54

Change to Office To Which Notices of
Nonjudicial Sale and Requests for
Return of Wrongfully Levied Property
Must Be Sent

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
by cross-reference to temporary
regulations.

SUMMARY: In the Rules and Regulations
section of this issue of the Federal
Register, the IRS is issuing temporary
regulations relating to the discharge of
liens under section 7425 and return of
wrongfully levied upon property under
section 6343 of the Internal Revenue
Code (Code) of 1986. Those regulations
clarify that such notices and claims
should be sent to the IRS official and
office specified in the relevant IRS
publications. The regulations will affect
parties seeking to provide the IRS with
notice of a nonjudicial foreclosure sale
and parties making administrative
requests for return of wrongfully levied
property. The text of those regulations
also serves as the text of these proposed
regulations.

DATES: Written or electronic comments
and requests for a public hearing must
be received by October 18, 2007.
ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG-148951-05), Room
5203, Internal Revenue Service, PO Box
7604, Ben Franklin Station, Washington,
DC 20044. Submissions may be hand-
delivered to CC:PA:LPD:PR (REG—
148951-05), Courier’s Desk, Internal
Revenue Service, 1111 Constitution
Avenue, NW., Washington, DC 20224.
Alternatively, taxpayers may submit
comments electronically to the IRS
Internet site via the Federal
eRulemaking Portal at
www.regulations.gov (IRS REG-148951—
05).

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,

Robin M. Ferguson, (202) 622—3610;
concerning submissions of comments,
the hearing, call Kelly Banks, (202) 622—
7180 (not toll-free numbers).

SUPPLEMENTARY INFORMATION:
Background

Temporary regulations in the Rules
and Regulations section of this issue of
the Federal Register contain
amendments to the Procedure and
Administration Regulations (26 CFR
part 301) relating to the giving of notice
of nonjudicial sales under section
7425(b) of the Code and requests for
return of wrongfully levied property
under section 6343(b) of the Code. The
text of those regulations also serves as
the text of these proposed regulations.
The preamble to the temporary
regulations explains the temporary
regulations and these proposed
regulations.

Proposed Effective Date

These regulations are proposed to
apply to any notice of sale filed or
request for return of property made after
the date that these regulations are
published as final regulations in the
Federal Register.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and because the
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, this regulation has been
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Comments and Requests for Public
Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
electronic and written comments (a
signed original and eight (8) copies) or
electronic comments that are submitted
timely to the IRS. The IRS and Treasury
Department specifically request
comments on the clarity of the proposed
rules and how they may be made easier
to understand. All comments will be
available for public inspection and
copying. A public hearing will be
scheduled if requested in writing by any
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person that timely submits written
comments. If a public hearing is
scheduled, notice of the date, time, and
place for the public hearing will be
published in the Federal Register.

Drafting Information

The principal author of these
regulations is Robin M. Ferguson, Office
of Associate Chief Counsel, Procedure
and Administration (Collection,
Bankruptcy and Summonses Division).

List of Subjects in 26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 301 is
proposed to be amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

Paragraph 1. The authority citation
for part 301 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 301.6343-2 is
amended by revising paragraphs (a)(1)
introductory text, (b) introductory text,
and (e) to read as follows:

§301.6343—2 Return of wrongfully levied
upon property.

(a)(1) [The text of the proposed
amendment for § 301.6343-2(a)(1)
introductory text is the same as the text
of §301.6343-2T(a)(1) introductory text
published elsewhere in this issue of the
Federal Register].

* * * * *

(b) [The text of the proposed
amendment for § 301.6343-2(b)
introductory text is the same as the text
of § 301.6343-2T(b) introductory text
published elsewhere in this issue of the
Federal Register].

* * * * *

(e) [The text of the proposed
amendment for § 301.6343—-2(e) is the
same as the text of §301.6343—-2T(e)
published elsewhere in this issue of the
Federal Register].

Par. 3. Section 301.7425-3 is
amended by revising paragraphs (a)(1),
(b)(1), (b)(2), (c)(1), (d)(2), (d)(3), and
(d)(4), and adding paragraph (e) to read
as follows:

§301.7425-3 Discharge of liens; special
rules.

(@) * * * (1) [The text of the proposed
amendment for § 301.7425-3(a)(1) is the
same as the text of § 301.7425-3T(a)(1)

published elsewhere in this issue of the
Federal Register].

(b) * * * (1) [The text of the proposed
amendment for § 301.7425-3(b)(1) is the
same as the text of § 301.7425-3T(b)(1)
published elsewhere in this issue of the
Federal Register].

(2) [The text of the proposed
amendment for § 301.7425-3(b)(2) is the
same as the text of § 301.7425-3T(b)(2)
published elsewhere in this issue of the
Federal Register].

(c) * * * (1) [The text of the proposed
amendment for § 301.7425-3(c)(1) is the
same as the text of § 301.7425-3T(c)(1)
published elsewhere in this issue of the
Federal Register].

(d) * * *(2) [The text of the proposed
amendment for § 301.7425-3(d)(2) is the
same as the text of § 301.7425-3T(d)(2)
published elsewhere in this issue of the
Federal Register].

(3) [The text of the proposed
amendment for § 301.7425-3(d)(3) is the
same as the text of § 301.7425-3T(d)(3)
published elsewhere in this issue of the
Federal Register].

(4) [The text of the proposed
amendment for § 301.7425-3(d)(4) is the
same as the text of § 301.7425-3T(d)(4)
published elsewhere in this issue of the
Federal Register].

(e) [The text of the proposed
amendment for § 301.7425-3(e) is the
same as the text of §301.7425-3T(e)
published elsewhere in this issue of the
Federal Register].

Kevin M. Brown,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. E7-14051 Filed 7-19-07; 8:45 am]
BILLING CODE 4830-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R06-OAR-2006—-0849; FRL-8442-7]
Approval and Promulgation of
Implementation Plans; Louisiana;

Clean Air Interstate Rule Sulfur Dioxide
Trading Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a revision to the Louisiana State
Implementation Plan (SIP) submitted on
September 22, 2006, enacted at
Louisiana Administrative Code, Title
33, Part III, Chapter 5, Section 506(C)
(LAC 33:I11.506(C)). This revision

addresses the requirements of EPA’s
Clean Air Interstate Rule (CAIR) Sulfur
Dioxide (SO,) Trading Program,
promulgated on May 12, 2005 and
subsequently revised on April 28, 2006.
EPA is proposing to determine that the
SIP revision fully implements the CAIR
SO, requirements for Louisiana.
Therefore, as a consequence of the SIP
approval, EPA will also withdraw the
CAIR Federal Implementation Plan
(CAIR FIP) concerning SO, emissions
for Louisiana. The CAIR FIPs for all
States in the CAIR region were
promulgated on April 28, 2006 and
subsequently revised on December 13,
2006.

CAIR requires States to reduce
emissions of SO, and nitrogen oxides
(NOx) that significantly contribute to,
and interfere with maintenance of, the
national ambient air quality standards
for fine particulates and/or ozone in any
downwind state. CAIR establishes State
budgets for SO, and NOx and requires
States to submit SIP revisions that
implement these budgets in States that
EPA concluded did contribute to
nonattainment in downwind states.
States have the flexibility to choose
which control measures to adopt to
achieve the budgets, including
participating in the EPA-administered
cap-and-trade programs. In the SIP
revision that EPA is proposing to
approve, Louisiana would meet CAIR
SO, requirements by participating in the
EPA-administered cap-and-trade
program addressing SO, emissions.

The intended effect of this action is to
reduce SO, emissions from the State of
Louisiana that are contributing to
nonattainment of the PM, s National
Ambient Air Quality Standard (NAAQS
or standard) in downwind states. This
action is being taken under section 110
of the Federal Clean Air Act (the Act or
CAA).

DATES: Comments must be received on
or before August 20, 2007.

ADDRESSES: Comments may be mailed to
Mr. Jeff Robinson, Chief, Air Permits
Section (6PD-R), Environmental
Protection Agency, 1445 Ross Avenue,
Suite 1200, Dallas, Texas 75202—2733.
Comments may also be submitted
electronically or through hand delivery/
courier by following the detailed
instructions in the ADDRESSES section of
the direct final rule located in the rules
section of this Federal Register.

FOR FURTHER INFORMATION CONTACT: If
you have questions concerning today’s
proposal, please contact Ms. Adina
Wiley (6PD-R), Air Permits Section,
Environmental Protection Agency,
Region 6, 1445 Ross Avenue (6PD-R),
Suite 1200, Dallas, TX 75202-2733. The



Federal Register/Vol. 72, No. 139/Friday, July 20, 2007 /Proposed Rules

39773

telephone number is (214) 665—2115.
Ms. Wiley can also be reached via
electronic mail at wiley.adina@epa.gov.

SUPPLEMENTARY INFORMATION: In the
final rules section of this Federal
Register, EPA is approving the State’s
SIP submittal as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no relevant
adverse comments. A detailed rationale
for the approval is set forth in the direct
final rule. If no relevant adverse
comments are received in response to
this action, no further activity is
contemplated. If EPA receives relevant
adverse comments, the direct final rule
will be withdrawn and all public
comments received will be addressed in
a subsequent final rule based on this
proposed rule. EPA will not institute a
second comment period. Any parties
interested in commenting on this action
should do so at this time. Please note
that if EPA receives adverse comment
on an amendment, paragraph, or section
of the rule, and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

For additional information, see the
direct final rule which is located in the
rules section of this Federal Register.

Dated: July 11, 2007.
Lawrence Starfield,
Acting Regional Administrator, EPA Region
6.

[FR Doc. E7-14067 Filed 7-19-07; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[Region Il Docket No. EPA-R02-OAR-2007—-
0368, FRL—-8442-3]

Approval and Promulgation of
Implementation Plans; New York
Emission Statement Program

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve
the State Implementation Plan (SIP)
revision submitted by the State of New
York on July 7, 2006 for the purpose of
enhancing an existing Emission
Statement Program for stationary
sources in New York. The SIP revision
consists of amendments to Title 6 of the
New York Codes Rules and Regulations,
Chapter III, Part 202, Subpart 202-2,

Emission Statements. The SIP revision
was submitted by New York to satisfy
the ozone nonattainment provisions of
the Clean Air Act. These provisions
require states in which all or part of any
ozone nonattainment area is located to
submit a revision to its SIP which
requires owner/operators of stationary
sources of volatile organic compounds
(VOC) and oxides of nitrogen (NOx) to
provide the State with a statement, at
least annually, of the source’s actual
emissions of VOC and NOx.

The Emission Statement SIP revision
EPA proposes to approve enhances the
reporting requirements for VOC and
NOx and expands the reporting
requirement, based on specified
emission thresholds, to include carbon
monoxide (CO), sulfur dioxides (SO,),
particulate matter measuring 2.5
microns or less (PM, s), particulate
matter measuring 10 microns or less
(PM;0), ammonia (NHs), lead (Pb) and
lead compounds and hazardous air
pollutants (HAPS). The intended effect
is to obtain improved emissions related
data from facilities located in New York,
allowing New York to more effectively
plan for and attain the national ambient
air quality standards (NAAQS). The
Emission Statement rule also improves
EPA’s and the public’s access to facility-
specific emission related data.

DATES: Comments must be received on
or before August 20, 2007.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R02—
OAR-2006-0368, by one of the
following methods:
www.regulations.gov: Follow the on-
line instructions for submitting
comments.

E-mail: Werner.Raymond@epa.gov

Fax:212-637-3901

Mail: Raymond Werner, Chief, Air
Programs Branch, Environmental
Protection Agency, Region 2 Office, 290
Broadway, 25th Floor, New York, New
York 10007-1866.

Hand Delivery: Raymond Werner,
Chief, Air Programs Branch,
Environmental Protection Agency,
Region 2 Office, 290 Broadway, 25th
Floor, New York, New York 10007—
1866. Such deliveries are only accepted
during the Regional Office’s normal
hours of operation. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30
excluding Federal holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R02-OAR-2006—
0368. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any

personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or e-mail. The www.regulations.gov Web
site is an ““anonymous access’’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an e-mail
comment directly to EPA without going
through www.regulations.gov your e-
mail address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

FOR FURTHER INFORMATION CONTACT:
Raymond K. Forde, Air Programs
Branch, Environmental Protection
Agency, 290 Broadway, 25th Floor, New
York, New York 10007-1866, (212) 637—
3716, forde.raymond@epa.gov.

Copies of the State submittals are
available at the following addresses for
inspection during normal business
hours:

Environmental Protection Agency,
Region 2 Office, Air Programs Branch,
290 Broadway, 25th Floor, New York,
New York 10007-1866.

New York State Department of
Environmental Conservation, Division
of Air Resources, 625 Broadway, 2nd
Floor, Albany, New York 12233.

SUPPLEMENTARY INFORMATION: The
following table of contents describes the
format for this section:

1. What Is the Nature of EPA’s Action?

II. What Are the Emissions Reporting
Required by the Clean Air Act and How
Does New York’s Regulation Address
Them?

III. What Was Included in New York’s
Submittal?

IV. What Is EPA’s Conclusion?

V. Statutory and Executive Order Reviews
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1. What Is the Nature of EPA’s Action?

EPA is proposing to approve the State
Implementation Plan (SIP) revision
submitted by the State of New York on
July 7, 2006 for the purpose of
enhancing an existing Emission
Statement program for stationary
sources in New York. The SIP revision
consists of amendments to Title 6 of the
New York Codes Rules and Regulations
(NYCRR), Chapter III, Part 202, Subpart
202—2, Emission Statements (Emission
Statement rule).

The SIP revision was submitted by
New York to satisfy the ozone
nonattainment provisions of the Clean
Air Act. These provisions require states
in which all or part of any ozone non-
attainment area is located to submit a
revision to its SIP which requires
owner/operators of stationary sources of
volatile organic compounds (VOC) and
oxides of nitrogen (NOx) to provide the
State with a statement, at least annually,
of the source’s actual emissions of VOC
and NOx.

II. What Are the Emissions Reporting
Required by the Clean Air Act and How
Does New York’s Regulation Address
Them?

Emission Statements (Annual Reporting
of VOC and NOx)

The air quality planning and SIP
requirements for ozone nonattainment
and transport areas are established in
Subparts 1 and 2 of Part D of Title I of
the Clean Air Act, as amended in 1990
(the Act). EPA has published a “General
Preamble” and “Appendices to the
General Preamble” (see 57 FR 13498
(April 16, 1992), and 57 FR 18070 (April
28, 1992)) describing how EPA intends
to review SIPs submitted under Title I
of the Act.

EPA has also issued a draft guidance
document, entitled “Guidance on the
Implementation of an Emission
Statement Program” (Emission
Statement Guidance), dated July 1992,
which describes the minimum
requirements for approvable emission
statement programs.

Section 182(a)(3)(B)(i) of the Act
requires states in which all or part of
any ozone non-attainment area is
located to submit SIP revisions to EPA
by November 15, 1992, which require
owner/operators of stationary sources of
VOC and NOx to provide the state with
a statement, at least annually, of the
source’s actual emissions of VOC and
NOx. Sources were to submit the first
emission statements to their respective
states by November 15, 1993. Pursuant
to the Emission Statement Guidance, if
the source emits either VOC or NOx at
or above levels for which the State

Emission Statement rule requires
reporting, the other pollutant (VOC or
NOx) from the same facility should be
included in the emission statement,
even if the pollutant is emitted at levels
below the minimum reporting level.

Section 182(a)(3)(B)(ii) of the Act
allows states to waive, with EPA
approval, the requirement for an
emission statement for classes or
categories of sources located in
nonattainment areas, which emit less
than 25 tons per year of actual plant-
wide VOC and NOx, provided the class
or category is included in the base year
and periodic inventories and emissions
are calculated using emission factors
established by EPA (such as those found
in EPA publication AP—42) or other
methods acceptable to EPA.

EPA has determined that New York’s
Emission Statement rule, which requires
facilities to report information for the
criteria pollutants and the associated
precursors listed above, satisfies the
federal emission statement reporting
requirements for major sources.

Consolidated Emission Reporting Rule
(Annual Reporting for All Criteria
Pollutants)

In order to consolidate reporting
requirements by the states to EPA, on
June 10, 2002 (See 67 FR 39602), EPA
published the final Consolidated
Emissions Reporting Rule (CERR). The
purpose of the CERR is to simplify the
states’ annual reporting, to EPA, of
criteria pollutants (VOC, NOx, SO,
PM,y, PM, 5, CO, Pb) for which National
Ambient Air Quality Standards
(NAAQS) have been established, and
annual reporting of NH3, a precursor
pollutant. The CERR also provides
options for data collection and
exchange, and unified reporting dates
for various categories of criteria
pollutant emission inventories. The
CERR requires states to report annually
to EPA on emissions of NOx, CO, VOC,
Pb, SO, and PM,, for industrial point
sources, based on specific emission
thresholds. The CERR emissions reports
for calendar year 2001 were due on June
1, 2003, and subsequent reports were
due every year thereafter (i.e., calendar
year 2002 emission inventory due June
1, 2004, etc.). Reporting of PM, s and
NH3 from point sources was not
required until June 2004, for emissions
that occurred during calendar year 2002.

EPA has determined that New York’s
Emission Statement rule, which requires
facilities to report information for the
criteria pollutants and the associated
precursors mentioned above, satisfies
the federal CERR requirements for major
sources.

Hazardous Air Pollutants (Periodic
Reporting of Hazardous Air Pollutants)

In addition to the emission inventory
provisions related to the criteria
pollutants, EPA has requested that the
states report on hazardous air pollutants
(HAPs) emissions from anthropogenic
sources, for the National Toxics
Inventory (NTI). The NTI is a
comprehensive national inventory of
HAP emissions from stationary and
mobile sources that is revised by EPA
every three years.

The NTI contains emission estimates
for point sources, non-point sources and
mobile sources. Point sources include
major and non-point source categories
as defined in Section 112 of the Clean
Air Act. Non-point source categories
include area source categories.
Individual emission estimates are
developed for point sources, while
aggregate emission estimates at the
county level are developed and
recorded for non-point stationary and
mobile sources. The NTI also identifies
facilities and non-point source
categories that are associated with
MACT categories.

Need for NTI Inventory

Title V of the Act requires the
Administrator to perform an oversight
role with respect to state issued permits,
including permits issued to major
sources of HAP emissions. In order to
determine whether that program is
being appropriately and lawfully
administered by the states with respect
to major HAP sources, a HAP emission
inventory is necessary. States are
developing programs to regulate HAPs,
and Title V of the Act requires state
Title V programs to include permits for
all HAP sources emitting major
quantities of HAPs (10 tons of one HAP
or 25 tons of multiple HAPs per year).
Thus, EPA believes including HAPs in
the point source inventory is
appropriate and necessary.

Section 112(n)(1)(A) of the Act
requires EPA to report to Congress on
the hazards to public health reasonably
anticipated to occur as a result of
emissions from electric utility steam
generating units. Section 112(n)(1)(B)
requires EPA to provide a report to
Congress that considers the rate and
mass of HAP emissions and the health
and environmental effects of these
emissions. Section 112(c)(6) requires a
list of categories and subcategories of
HAP sources subject to standards that
account for not less than 90 percent of
the aggregate emission of each pollutant.
Although these new requirements do
not include specific provisions
requiring the compilation of HAP
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emissions inventories, they do
introduce the need for such inventories
in order to carry out the mandate of the
statute.

In addition, Section 112(k)(3) of the
Act mandates that EPA develop a
strategy to control emissions of HAPs
from area sources in urban areas, and
that the strategy achieves a reduction in
the incidence of cancer attributable to
exposure to HAPs emitted by stationary
sources of not less than 75 percent,
considering control of emissions from
all stationary sources, as well as
achieves a substantial reduction in
public health risks posed by HAPs from
area sources. These mandated risk
reductions are to be achieved by taking
into account all emission control
measures implemented by the
Administrator or by the states under this
or any other laws. A reliable HAP
emission inventory covering all
stationary sources of HAPs, including
point and area sources, is important in
implementing the mandated strategy
and demonstrating that the strategy
achieves the mandated risk reductions.
It would be virtually impossible for EPA
to identify and estimate HAP-specific
emission reductions from all the Federal
and state rules that might result in HAP
emission reductions. Therefore, EPA has
determined that development of the
strategy and assessment of progress in
achieving the strategic goals requires the
development and periodic update of a
HAP emission inventory. As presented
in the July 19, 1999 Federal Register
notice on the National Air Toxics
Program: The Integrated Urban Strategy
(64 FR 38706), a designed approach has
been developed that depends upon a
reliable and periodically updated HAP
emission inventory as a critical element
in the assessments that support the
development and evaluation of our
urban strategy.

EPA has determined that New York’s
Emission Statement rule, which requires
facilities to report information for the
HAPs, assists the State in satisfying the
HAPs reporting requirements for major
sources.

III. What Was Included in New York’s
Submittal?

New York’s Submittal

On July 7, 2006, New York submitted
a SIP revision for ozone which included
an adopted Emission Statement rule.
The regulation amends Title 6 of the
NYCRR, Subpart 202-2, Emission
Statements, which was originally
adopted on July 13, 2004. On April 12,
2005, the New York State Department of
Environmental Conservation (NYSDEC)

adopted these amendments, which
became effective on May 29, 2005.
EPA’s Findings

EPA has determined that an
approvable Emission Statement program
must have several components.
Specifically, a state must submit its
program as a revision to its SIP, and the
state’s emission statement program must
meet the minimum requirements for
reporting as outlined in EPA’s Emission
Statement Guidance. The program must
include, at a minimum, provisions
specifying source applicability,
definitions, compliance, and specific
source reporting requirements.

EPA'’s technical review of New York’s
Emission Statement program is
contained in a technical support
document (emission statement
enforceability checklist) available in the
docket at www.regulations.gov or by
contacting the person identified earlier
in this notice.

Applicability

In ozone nonattainment areas within
the State, facilities which emit or have
the potential to emit VOC and/or NOx
in amounts of 25 tons per year or more
must submit, to the State, an annual
emission statement. In attainment areas
located within the State, which is part
of the ozone transport region (OTR)
established by operation of law under
Section 184 of the Act, New York’s
Emission Statement rule requires
facilities actually emitting or having the
potential to emit 50 tons per year or
more of VOC or 100 tons per year or
more of NOx to submit, to the State, an
annual emission statement.

For Title V affected facilities located
in ozone nonattainment areas within the
State, which emit or have the potential
to emit VOC and/or NOx in amounts of
25 tons per year or more, the Emission
Statement rule includes provisions that
require such facilities to submit annual
emission statements for VOC, NOx, CO,
SO, Pb or lead compounds, PM;,
PM2_5, NH3 and HAPs.

For Title V affected facilities located
in OTR attainment areas within the
State, which emit or have the potential
to emit 50 tons per year or more of VOC
or 100 tons per year or more of NOx, the
Emission Statement rule includes
provisions that require such facilities to
submit annual emission statements for
VOC, NOx, CO, SO,, Pb or lead
compounds, PM,o, PM> s, NH3, and
HAPs.

New York’s regulation includes
provisions that require Title V facilities
within the State, which emit or have the
potential to emit 100 tons per year or
more of any criteria pollutant, to submit

annual emission statements for VOC,
NOx, CO, SO, Pb or lead compounds,
PM]O, PMz_s, NH3, and HAPs.

New York’s regulation includes
provisions that require Title V facilities
which emit or have the potential to emit
10 tons per year or more of an
individual HAP or 25 tons per year or
more of multiple HAPs, to submit
annual emission statements for VOC,
NOx, CO, SO, Pb or lead compounds,
PM,o, PM, 5, NH3, and HAPs.

EPA has determined that New York’s
Emission Statement rule contains
applicability provisions that are
consistent with the minimum
requirements for state emission
statement SIPs. In addition, the
Emission Statement rule assists the
State in satisfying the annual reporting
requirements for the federal CERR, and
in developing a HAPs emission
inventory for use in National Air Toxics
Assessment.

Definitions
The key definitions that New York
included in its Emission Statement

regulation are consistent with the EPA
guidance.

Compliance

Under Section 110 of the Act, all SIP
requirements must be enforceable by the
State and EPA. Article 71 of the New
York Environmental Conservation Law
provides the State with the authority to,
among other things, issue compliance
orders with appropriate penalties and
injunctive relief for sources failing to
comply with the Emission Statement
rule. EPA has determined that New
York has an adequate program in place
to ensure that the Emission Statement
rule is enforceable.

Reporting Requirements

In accordance with CAA Section
182(a)(3)(B) and the Emission Statement
Guidance, the Emission Statement rule
requires facilities to supply the
necessary source-specific data elements
in annual emission statements. The
survey forms that New York provides to
facilities for use in reporting emission
data are not EPA forms, but still require
the necessary data.

Confidential Business Information

On December 29, 2006, EPA sent a
letter to NYSDEC, regarding New York’s
Emission Statement rule, requesting
clarification on the rule’s confidential
business information (CBI) provision, as
it relates to air pollutant emissions data
collected under the emission statement
program. The letter requested that
NYSDEC clarify one issue related to the
rule; the trade secret provision found in
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Title 6 of the NYCRR, Chapter III, Part
202, Subpart 202—-2.4(i). Specifically,
EPA requested that NYSDEC
supplement the July 7, 2006 SIP
submittal with a letter that confirms the
trade secret provision will not restrict:
(1) The public’s access to facility-related
“emission data” that is contained in
emission statements, (2) EPA’s access to
all information contained in emission
statements submitted to New York,
including any emissions related
information claimed and/or designated
as trade secret or as confidential
business information, and (3) that
confirms NYSDEC interprets 6 NYCRR
Subpart 202-2.4(i), coupled with 6
NYCRR Subpart 200.2, Safeguarding
Information, to require the submission
to EPA and release to the public of all
information that is considered to be
emissions data, consistent with the
applicable state and federal laws on
public disclosure, including the Clean
Air Act and its implementing
regulations.

On April 11, 2007, NYSDEC sent a
letter to EPA in response. EPA has
reviewed the letter and has determined
that NYSDEC has adequately addressed
EPA’s concerns.

IV. What Is EPA’s Conclusion?

EPA has concluded that the New York
Emission Statement rule contains the
necessary applicability, compliance,
enforcement and reporting requirements
for an approvable emission statement
program. EPA is proposing to approve 6
NYCRR, Chapter III, Part 202, Subpart
202-2, Emission Statements, as part of
New York’s SIP.

V. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this proposed
action is not a “‘significant regulatory
action”” and therefore is not subject to
review by the Office of Management and
Budget. For this reason, this action is
also not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This proposed action merely
proposes to approve state law as
meeting Federal requirements and
imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies
that this proposed rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). Because this rule
proposes to approve pre-existing
requirements under state law and does
not impose any additional enforceable

duty beyond that required by state law,
it does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4).

This proposed rule also does not have
tribal implications because it will not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
proposes to approve a state rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. This proposed rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This proposed
rule does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Lead, Nitrogen dioxide, Ozone,
Particulate matter, Reporting and
recordkeeping requirements, Sulfur
oxides, Volatile organic compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: July 8, 2007.
Alan J. Steinberg,
Regional Administrator, Region 2.
[FR Doc. E7-14061 Filed 7-19-07; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Part 455

[CMS—2264-P]

RIN 0938-A088

Medicaid Integrity Program; Limitation
on Contractor Liability

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.
ACTION: Proposed rule.

SUMMARY: Section 6034 of the Deficit
Reduction Act of 2005 established the
Medicaid Integrity Program to promote
the integrity of the Medicaid program by
authorizing the Centers for Medicare
and Medicaid Services (CMS) to enter
into contracts with contractors that will
review the actions of individuals or
entities furnishing items or services
(whether fee-for-service, risk, or other
basis) for which payment may be made
under an approved State plan and/or
any waiver of the plan approved under
section 1115 of the Social Security Act;
audit claims for payment of items or
services furnished, or administrative
services furnished, under a State plan;
identify overpayments of individuals or
entities receiving Federal funds; and
educate providers of services, managed
care entities, beneficiaries, and other
individuals with respect to payment
integrity and quality of care. This
proposed rule would set forth
limitations on a contractor’s liability
while performing these services under
the Medicaid Integrity Program.

This proposed rule would provide for
limitation of a contractor’s liability for
actions taken to carry out a contract
under the Medicaid Integrity Program.
The proposed rule would, to the extent
possible, employ the same or
comparable standards and other
substantive and procedural provisions
as are contained in section 1157
(Limitation on Liability) of the Social
Security Act.

DATES: To be assured consideration,
comments must be received at one of
the addresses provided below, no later
than 5 p.m. on August 20, 2007.
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ADDRESSES: In commenting, please refer
to file code CMS—2264—P. Because of
staff and resource limitations, we cannot
accept comments by facsimile (Fax)
transmission.

You may submit comments in one of
four ways (no duplicates, please):

1. Electronically. You may submit
electronic comments on specific issues
in this regulation to http://
www.cms.hhs.gov/eRulemaking. Click
on the link “Submit electronic
comments on CMS regulations with an
open comment period.” (Attachments
should be in Microsoft Word,
WordPerfect, or Excel; however, we
prefer Microsoft Word.)

2. By regular mail. You may mail
written comments (one original and two
copies) to the following address Only:
Centers for Medicare & Medicaid
Services, Department of Health and
Human Services, Attention: CMS-2264—
P, P.O. Box 8014, Baltimore, MD 21244—
8014.

Please allow sufficient time for mailed
comments to be received before the
close of the comment period.

3. By express or overnight mail. You
may send written comments (one
original and two copies) to the following
address Only: Centers for Medicare &
Medicaid Services, Department of
Health and Human Services, Attention:
CMS-2264-P, Mail Stop C4-26-05,
7500 Security Boulevard, Baltimore, MD
21244-1850.

4. By hand or courier. If you prefer,
you may deliver (by hand or courier)
your written comments (one original
and two copies) before the close of the
comment period to one of the following
addresses. If you intend to deliver your
comments to the Baltimore address,
please call telephone number (410) 786—
8148 in advance to schedule your
arrival with one of our staff members.
Room 445-G, Hubert H. Humphrey
Building, 200 Independence Avenue,
SW., Washington, DC 20201; or 7500
Security Boulevard, Baltimore, MD
21244-1850.

(Because access to the interior of the
HHH Building is not readily available to
persons without Federal Government
identification, commenters are
encouraged to leave their comments in
the CMS drop slots located in the main
lobby of the building. A stamp-in clock
is available for persons wishing to retain
a proof of filing by stamping in and
retaining an extra copy of the comments
being filed.)

Comments mailed to the addresses
indicated as appropriate for hand or
courier delivery may be delayed and
received after the comment period.

For information on viewing public
comments, see the beginning of the
SUPPLEMENTARY INFORMATION section.
FOR FURTHER INFORMATION CONTACT:
Barbara Rufo, 410-786—5589 or Crystal
High, 410-786—-8366.

SUPPLEMENTARY INFORMATION:

Submitting Comments: We welcome
comments from the public on all issues
set forth in this rule to assist us in fully
considering issues and developing
policies. You can assist us by
referencing the file code CMS-2064-P
and the specific “issue identifier” that
precedes the section on which you
choose to comment.

Inspection of Public Comments: All
comments received before the close of
the comment period are available for
viewing by the public, including any
personally identifiable or confidential
business information that is included in
a comment. We post all comments
received before the close of the
comment period on the following Web
site as soon as possible after they have
been received: http://www.cms.hhs.gov/
eRulemaking. Click on the link
“Electronic Comments on CMS
Regulations” on that Web site to view
public comments.

Comments received timely will also
be available for public inspection as
they are received, generally beginning
approximately 3 weeks after publication
of a document, at the headquarters of
the Centers for Medicare & Medicaid
Services, 7500 Security Boulevard,
Baltimore, Maryland 21244, Monday
through Friday of each week from 8:30
a.m. to 4 p.m. To schedule an
appointment to view public comments,
phone 1-800-743-3951.

I. Background
A. Current Law

States and the Federal Government
share in the responsibility for
safeguarding Medicaid program
integrity. States must comply with
Federal requirements designed to ensure
that Medicaid funds are properly spent
(or recovered, when necessary). The
Centers for Medicare and Medicaid
Services (CMS) is the primary Federal
agency responsible for providing
oversight of States’ activities and
facilitating their program integrity
efforts.

B. Medicaid Integrity Program

Section 6034 of the Deficit Reduction
Act (DRA) of 2005 (Pub. L. 109-171,
enacted on February 8, 2006)
established the Medicaid Integrity
Program (the Program), within CMS to
combat Medicaid fraud and abuse. For
the first time, the Program authorizes

the Federal government to directly
identify, recover, and prevent
inappropriate Medicaid payments. It
would also support the efforts of the
State Medicaid agencies through a
combination of oversight and technical
assistance.

Although individual States work to
ensure the integrity of their respective
Medicaid programs, the Program
represents our first comprehensive
national strategy to detect and prevent
Medicaid fraud and abuse. The Program
would provide CMS with the ability to
more directly ensure the accuracy of
Medicaid payments and to deter those
who would exploit the program.

Section 6034 of the DRA amended
title XIX of the Social Security Act (the
Act), (42 U.S.C. 1396 et seq.) by
redesignating the old section 1936 as
section 1937; and inserting the new
section 1936 ‘“Medicaid Integrity
Program.”

The new section 1936 of the Act states
that the Secretary promote the integrity
of the Medicaid program by entering
into contracts with eligible entities to
carry out the following activities:

1. Review of the actions of individuals
or entities furnishing items or services
(whether on a fee-for-service, risk or
other basis) for which payment may be
made under a State plan approved
under title XIX (or under any waiver of
this plan approved under section 1115
of the Act) to determine whether fraud,
waste, and/or abuse has occurred, or is
likely to occur, or whether these actions
have any potential for resulting in an
expenditure of funds under title XIX in
a manner that is not intended under the
provisions of title XIX.

2. Audit of claims for payment for
items or services furnished, or
administrative services rendered, under
a State plan under title XIX, including
cost reports, consulting contracts; and
risk contracts under section 1903(m) of
title XIX.

3. Identification of overpayments to
individuals or entities receiving Federal
funds under title XIX.

4. Education of providers of services,
managed care entities, beneficiaries, and
other individuals with respect to
payment integrity and quality of care.

Section 6034 of the DRA also
mandated that the Secretary will by
regulation provide for the limitation of
a contractor’s liability for actions taken
to carry out a contract under the
Medicaid Integrity Program.

II. Provisions of the Proposed Rule

[If you wish to comment on issues in
this section, please include the caption
“Provisions of the Proposed Rule” at the
beginning of your comments.]
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Limitations on Contractor Liability

Contractors that perform activities
under the Medicaid Integrity Program
(the Program), would be reviewing
activities of providers and others
seeking Medicaid payment for providing
services to Medicaid beneficiaries. In an
effort to reduce or eliminate the Program
contractor’s exposure to possible legal
action from entities it reviews, section
6034 of the DRA requires that we, by
regulation, limit the Program
contractor’s liability for actions taken in
carrying out its contract. We must
establish, to the extent we find
appropriate, standards and other
substantive and procedural provisions
that are the same as, or comparable to,
those contained in section 1157 of the
Act.

Section 1157 of the Act states that any
organization having a contract with the
Secretary, its employees, fiduciaries,
and anyone who furnishes professional
services to these organizations are
protected from civil and criminal
liability in performing their duties
under the Act or their contract,
provided these duties are performed
with due care.

Following the mandate of section
6034 of the DRA, this proposed rule, in
§455.1, Basis and scope, would add a
new paragraph (c) stating that subpart C
implements section 1936 of the Act.
Section 1936 of the Act establishes the
Medicaid Integrity Program under
which the Secretary will promote the
integrity of the program by entering into
contracts with eligible entities to carry
out the activities under subpart C. In
addition, new subpart C, § 455.200(a),
would specify the statutory basis of
proposed new subpart C, which would
implement section 1936 of the Act,
which states that the Secretary will
promote the integrity of the Medicaid
program by entering into contracts with
eligible entities to carry out the
activities under subpart C. Section
455.200(b) would provide the scope for
the limitation on a contractor’s liability
to carry out a contract under the
Medicaid Integrity Program as proposed
under new §455.202. Section 455.202(a)
would protect Program contractors from
liability in the performance of their
contracts provided they carry out their
contractual duties with due care.

In accordance with section 6034 of
the DRA, we propose to employ the
same standards for payment of legal
expenses as are contained in section
1157(d) of the Act. Therefore,
§455.202(b) would provide that we
would make payment to Program
contractors, their members, employees,
and anyone who provides legal counsel

or services to them, for expenses
incurred in the defense of any legal
action related to the performance of the
Program contract. We also propose that
any and all payment(s) and the amount
of each payment(s) if any, would be
determined exclusively by us, and
conditioned upon (1) the reasonableness
of the expense(s); (2) the amount of
government funds available for
payment(s); and (3) whether the
payment(s) is (are) allowable under the
terms of the contract.

In drafting § 455.202, we considered
employing a standard for the limitation
of liability other than the due care
standard. We considered whether it
would be appropriate to provide that a
contractor would not be civilly liable by
reason of the performance of any duty,
function, or activity under its contract
provided the contractor was not grossly
negligent in that performance. However,
section 6034 of the DRA requires that
we employ the same or comparable
standards and provisions as are
contained in section 1157 of the Act.
This approach is consistent with a
similar approach taken in the Medicare
Integrity Program (see 70 FR 35204),
which has virtually identical statutory
limitations on contractor liability
language. Therefore, we do not believe
that it would be appropriate to expand
the scope of immunity to a standard of
gross negligence, as it would not be a
comparable standard to that set forth in
section 1157(b) of the Act.

I11. Collection of Information
Requirements

This document does not impose
information collection and
recordkeeping requirements.
Consequently, it need not be reviewed
by the Office of Management and
Budget under the authority of the
Paperwork Reduction Act of 1995.

IV. Response to Comments

Because of the large number of public
comments we normally receive on
Federal Register documents, we are not
able to acknowledge or respond to them
individually. We will consider all
comments we receive by the date and
time specified in the DATES section of
this preamble, and, when we proceed
with a subsequent document, we will
respond to the comments in the
preamble to that document.

V. Regulatory Impact Statement

[If you wish to comment on issues in
this section, please include the caption
“Regulatory Impact Statement” at the
beginning of your comments.]

We have examined the impact of this
rule as required by Executive Order

12866 (September 1993, Regulatory
Planning and Review), the Regulatory
Flexibility Act (RFA) (September 19,
1980, Pub. L. 96—-354), section 1102(b) of
the Social Security Act, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4), and Executive Order 13132.

Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
if regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity). A regulatory impact
analysis (RIA) must be prepared for
major rules with economically
significant effects ($100 million or more
in any 1 year). This rule would not
reach the economic threshold and thus
is not considered a major rule.

The RFA requires agencies to analyze
options for regulatory relief of small
businesses. For purposes of the RFA,
small entities include small businesses,
nonprofit organizations, and small
governmental jurisdictions. Most
hospitals and most other providers and
suppliers are small entities, either by
nonprofit status or by having revenues
of $6 million to $29 million in any 1
year. Individuals and States are not
included in the definition of a small
entity. We are not preparing an analysis
for the RFA because we have
determined that this rule would not
have a significant economic impact on
a substantial number of small entities.

In addition, section 1102(b) of the Act
requires us to prepare a regulatory
impact analysis if a rule may have a
significant impact on the operations of
a substantial number of small rural
hospitals. This analysis must conform to
the provisions of section 603 of the
RFA. For purposes of section 1102(b) of
the Act, we define a small rural hospital
as a hospital that is located outside of
a Core-Based Statistical Area and has
fewer than 100 beds. We are not
preparing an analysis for section 1102(b)
of the Act because we have determined
that this rule would not have a
significant impact on the operations of
a substantial number of small rural
hospitals.

Section 202 of the Unfunded
Mandates Reform Act of 1995 also
requires that agencies assess anticipated
costs and benefits before issuing any
rule whose mandates require spending
in any 1 year of $100 million in 1995
dollars, updated annually for inflation.
That threshold level is currently
approximately $120 million. This rule
would have no consequential effect on
State, local, or tribal governments or on
the private sector.
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Executive Order 13132 establishes
certain requirements that an agency
must meet when it promulgates a
proposed rule (and subsequent final
rule) that imposes substantial direct
requirement costs on State and local
governments, preempts State law, or
otherwise has Federalism implications.
Since this regulation would not impose
any costs on State or local governments,
the requirements of E.O. 13132 are not
applicable.

In accordance with the provisions of
Executive Order 12866, this regulation
was reviewed by the Office of
Management and Budget.

List of Subjects 42 CFR in Part 455

Fraud, Grant programs—health,
Health facilities, Health professions,
Investigations, Medicaid, Reporting and
recordkeeping requirements.

For the reasons set forth in the
preamble, the Centers for Medicare &
Medicaid Services would amend 42 CFR
chapter IV as set forth below:

PART 455—PROGRAM INTEGRITY;
MEDICAID

1. The authority citation for part 455
continues to read as follows:

Authority: Sec. 1102 of the Social Security
Act (42 U.S.C. 1302).

2.In §455.1, add new paragraph (c)
to read as follows:

§455.1 Basis and scope.
* * * * *

(c) Subpart C implements section
1936 of the Act. It establishes the
Medicaid Integrity Program under
which the Secretary will promote the
integrity of the program by entering into
contracts with eligible entities to carry
out the activities of subpart C.

3. New subpart G, consisting of
§455.200 and §455.202, is added to part
455 to read as follows:

Subpart C—Medicaid Integrity Program

Sec.
455.200 Basis and scope.
455.202 Limitation on contractor liability.

Subpart C—Medicaid Integrity Program

§455.200 Basis and scope.

(a) Statutory basis. This subpart
implements section 1936 of the Act that
establishes the Medicaid Integrity
Program under which the Secretary will
promote the integrity of the program by
entering into contracts with eligible
entities to carry out the activities under
this subpart C.

(b) Scope. This subpart provides for
the limitation on a contractor’s liability
to carry out a contract under the
Medicaid Integrity Program.

§455.202 Limitation on contractor liability.

(a) A program contractor, a person, or
an entity employed by, or having a
fiduciary relationship with, or who
furnishes professional services to a
program contractor will not be held to
have violated any criminal law and will
not be held liable in any civil action,
under any law of the United States or of
any State (or political subdivision
thereof), by reason of the performance of
any duty, function, or activity required
or authorized under this subpart or
under a valid contract entered into
under this subpart, provided due care
was exercised in that performance and
the contractor has a contract with CMS
under this subpart.

(b) CMS pays a contractor, a person,
or an entity described in paragraph (a)
of this section, or anyone who furnishes
legal counsel or services to a contractor
or person, a sum equal to the reasonable
amount of the expenses, as determined
by CMS, incurred in connection with
the defense of a suit, action, or
proceeding, if the following conditions
are met:

(1) The suit, action, or proceeding was
brought against the contractor, person or
entity by a third party and relates to the
contractor’s, person’s or entity’s
performance of any duty, function, or
activity under a contract entered into
with CMS under this subpart.

(2) The funds are available.

(3) The expenses are otherwise

allowable under the terms of the
contract.
(Catalog of Federal Domestic Assistance
Program No. 93.778, Medical Assistance
Program)

Dated: March 15, 2007.

Leslie V. Norwalk,
Acting Administrator, Centers for Medicare
& Medicaid Services.
Approved: April 20, 2007.
Michael O. Leavitt,
Secretary.
[FR Doc. E7-14115 Filed 7-19-07; 8:45 am]
BILLING CODE 4120-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 600
[Docket No. 070607179-7312-01]
RIN 0648-AV66

Fishing Capacity Reduction Program
for the Longline Catcher Processor
Subsector of the Bering Sea and
Aleutian Islands Non-Pollock
Groundfish Fishery, Industry Fee
System

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMF'S proposes regulations to
implement an industry fee system for
repaying a $35 million Federal loan
financing a fishing capacity reduction
program in the longline catcher
processor subsector of the Bering Sea
and Aleutian Islands (BSAI) non-
pollock groundfish fishery. This action’s
intent is to implement a fee collection
system to ensure repayment of the loan.
DATES: Comments on this proposed rule
must be received by August 20, 2007.

ADDRESSES: Comments may be
submitted by any of the following
methods:

e E-mail: 0648-
AV66.FeeSystem@noaa.gov. Include in
the subject line the following identifier:
“Longline catcher processor buyback fee
system proposed rule.” E-mail
comments, with or without attachments,
are limited to 5 megabytes;

e Federal e-Rulemaking Portal: http://
www.regulations.gov;

e Mail to: Leo Erwin, Chief, Financial
Services Division, NMFS-MB5, 1315
East-West Highway, Silver Spring, MD
20910; or

e Fax to 301-713-1306.

Comments involving the burden-hour
estimates or other aspects of the
collection-of-information requirements
contained in this proposed rule should
be submitted in writing to Leo Erwin, at
the above address, and to David Rostker,
Office of Management and Budget
(OMB), by email at
David_Rostker@omb.eop.gov or by fax to
202 395 7285.

Copies of the Environmental
Assessment/Regulatory Impact Review/
Final Regulatory Flexibility Analysis
(EA/RIR/FRFA) prepared for the
program may be obtained from Leo
Erwin at the above address.
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FOR FURTHER INFORMATION CONTACT: Leo
Erwin at 301-713 2390.

SUPPLEMENTARY INFORMATION:

Background

Sections 312(b)-(e) of the Magnuson-
Stevens Fishery Conservation and
Management Act (16 U.S.C. 1861a(b)
through (e)) generally authorized fishing
capacity reduction programs. In
particular, section 312(d) authorized
industry fee systems for repaying the
reduction loans which finance
reduction program costs. Subpart L of
50 CFR part 600 is the framework rule
generally implementing sections 312(b)-
(e). Subpart M of 50 CFR part 600
contains specific fishery or program
regulations.

Sections 1111 and 1112 of the
Merchant Marine Act, 1936 (46 App.
U.S.C. 1279f and 1279g) generally
authorized reduction loans.

The FY 2005 Appropriations Act
(Public Law 108—447, Section 219)
authorized a fishing capacity reduction
program for the longline catcher
processor subsector of the BSAI non-
pollock groundfish fishery (reduction
fishery).

NMFS published the longline catcher
processor subsector BSAI non-pollock
reduction program’s (reduction
program) proposed implementation rule
on August 11, 2006 (71 FR 46364) and
its final rule on September 29, 2006 (71
FR 57696). Anyone interested in the
reduction program’s full
implementation details should refer to
these two documents. NMFS proposed
and adopted the reduction program’s
implementation rule as § 600.1105 of
subpart M of 50 CFR part 600.

The reduction program’s objectives
include promoting sustainable fishery
management and maximum sustained
reduction of fishing capacity from the
reduction fishery at the least cost. This
is a voluntary program in which, in
return for reduction payments, selected
offerors permanently relinquished their
fishing licenses, surrendered the fishing
histories upon which those licenses’
issuance were based, and permanently
withdrew vessels from fishing.

NMEFS financed the reduction
program’s $35 million cost, which post-
reduction BSAI non-pollock groundfish
longline catcher processors repay over
an anticipated 30-year term but fees will
continue indefinitely for as long as
necessary to fully repay the loan.

The fee amount, expressed in cents
per pound rounded up to the next one-
tenth of a cent, will be based upon the
annual principal and interest due on the
loan and could be up to 5 percent of
longline catcher processor subsector
BSAI Pacific cod landings. In the event

that the total principal and interest due
exceeds 5 percent of the ex-vessel
Pacific cod revenues, an additional fee
of one penny per pound will be assessed
for pollock, arrowtooth flounder,
Greenland turbot, skate, yellowfin sole
and rock sole.

The Freezer Longline Conservation
Cooperative (FLCC) received member
offers and subsequently voted to accept
four offers. The FLCC submitted a
fishing capacity reduction plan
(reduction plan) subsequently approved
by NMFS. A referendum concerning the
fees necessary for repayment of the $35
million loan followed the offer and
acceptance process. Approval of the
industry fee system required at least
two-thirds of the votes cast in the
referendum to be in favor before the
reduction program could be
implemented and payment tendered.

NMFS mailed ballots to 39 qualified
referendum voters on March 21, 2007,
after approving the reduction plan. The
voting period opened on March 21,
2007, and closed on April 6, 2007.
NMEF'S received 34 timely and valid
votes. All of the votes approved the fees.
This exceeded the two-thirds minimum
required for industry fee system
approval. Consequently, this
referendum was successful and
approved the industry fee system.

On April 26, 2007, NMFS published
a Federal Register notice (72 FR 20836)
advising the public that NMFS would,
beginning on May 29, 2007, tender the
reduction program’s reduction
payments to the four selected offerors.
On May 29, 2007, NMFS required the
selected offerors to permanently stop all
fishing with the reduction vessels and
permits. Subsequently, NMFS:

1. Disbursed $35,000,000 in reduction
payments to the four selected offerors;

2. Revoked the relinquished reduction
licenses;

3. Revoked each reduction vessel’s
fishing history;

4. Notified the National Vessel
Documentation Center to revoke the
reduction vessels’ fishery trade
endorsements and appropriately
annotate the reduction vessel’s
document; and

5. Notified the U.S. Maritime
Administration to prohibit the reduction
vessel’s transfer to foreign ownership or
registry.

Selected offerors participating in the
reduction program have received $35
million in exchange for relinquishing
valid non-interim Federal License
Limitation Program BSAI groundfish
licenses endorsed for catcher processor
fishing activity, catcher/processor,
Pacific cod, and hook and line gear, as
well as any present or future claims of

eligibility for any fishing privilege based
on such permit, and additionally, any
future fishing privilege of the vessel
named on the permit. Individual fishing
quota shares are excluded from
relinquishment.

II. Proposed Regulations

NMEFS has completed the reduction
program except for implementing the
industry fee system which this action
proposes to implement. The fee amount
will be calculated on an annual basis as:
the principal and interest payment
amount due over the proceeding twelve
months, divided by the reduction
fishery portion of the BSAI Pacific cod
initial total allowable catch (ITAC)
allocation in metric tons multiplied by
2,205 to convert into pounds, provided
that the fees should not exceed 5
percent of the average ex-vessel
production value of the reduction
fishery.

The terms defined in § 600.1105 of the
reduction program’s implementation
rule and in §600.1000 of the framework
rule apply to this action.

The framework rule’s § 600.1013
governs fee payment and collection in
general, and this action applies the
§600.1013 provisions to the reduction
program.

Under §600.1013, the first ex-vessel
buyers (fish buyers) of post-reduction
fish (fee fish) subject to an industry fee
system must withhold the fee from the
trip proceeds which the fish buyers
would otherwise have paid to the
parties (fish sellers) who harvested and
first sold the fee fish to the fish buyers.
For the purpose of the fee collection,
deposit, disbursement, and accounting
requirements of this subpart, subsector
members are deemed to be both the fish
buyer and fish seller. In this case, all
requirements and penalties of
§600.1013 of this subpart that are
applicable to both a fish seller and a fish
buyer shall equally apply to parties
performing both functions.

The BSAI Pacific cod ITAC was
chosen as the basis for fee calculation of
the reduction program because Pacific
cod is the only directed fishery with a
total allowable catch set in advance of
the fishing season. This methodology
allows for a straightforward calculation
of the fee due and simplifies future
accounting. The fee will be assessed and
collected on Pacific cod to the extent
possible and if the amount is not
sufficient to cover annual principal and
interest due, additional fees will be
assessed and collected. Fees will be
assessed and collected on all harvested
Pacific cod, including that used for bait
or discarded. Although the fee could be
up to 5 percent of the ex-vessel
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production value of all post-reduction
longline catcher processor subsector
non-pollock groundfish landings, the fee
will be less than 5 percent if NMFS
projects that a lesser rate can amortize
the fishery’s reduction loan over the
reduction loan’s 30-year term.

If the total principal and interest due
exceeds five percent of the ex-vessel
Pacific cod revenues, a penny per
pound round weight fee will be
calculated based on the latest available
revenue records and NMFS conversion
factors for pollock, arrowtooth flounder,
Greenland turbot, skate, yellowfin sole
and rock sole. Any additional fees will
be limited to the amount necessary to
amortize the remaining twelve months
principal and interest in addition to the
five percent fee assessed against Pacific
cod. If collections exceed the total
principal and interest needed to
amortize the payment due, the principal
balance of the loan will be reduced.

To verify that the fees collected do not
exceed five percent of the reduction
fishery revenues, the annual total of
principal and interest due will be
compared with the latest available
annual reduction fishery revenues to
ensure it is equal to or less than five
percent of the total ex-vessel production
revenues. In all likelihood this will be
based on State of Alaska’s Commercial
Operator Annual Report produced
annually in the March following the
close of the previous season. If any of
the components necessary to calculate
the next year’s fee are not available, or
for any other reason NMFS believes the
calculation must be postponed, the fee
will remain at the previous year’s
amount until such time that new
calculations are made and
communicated to the post reduction
fishery participants.

The framework rule’s § 600.1014
governs how fish buyers must deposit,
and later disburse to NMFS, the fees
which they have collected as well as
how they must keep records of, and
report about, collected fees. Under the
framework rule’s § 600.1014, fish buyers
must, no less frequently than at the end
of each business week, deposit collected
fees through a date not more than two
calendar days before the date of deposit
in segregated and federally insured
accounts. Fees shall be submitted to
NMFS monthly and shall be due no
later than fifteen (15) calendar days
following the end of each calendar
month. Fee collection reports must
accompany these disbursements. Fish
buyers must maintain specified fee
collection records for at least 3 years
and submit to NMFS annual reports of
fee collection and disbursement

activities by February 1 of each calendar
ear.

Y Under §600.1015, the late charge to

fish buyers for fee payment, collection,

deposit, and/or disbursement shall be

one and one-half (1.5) percent per

month. The full late charge shall apply

to the fee for each month or portion of

a month that the fee remains unpaid.

To provide more accessible services,
streamline collections, and save
taxpayer dollars, fish buyers may
disburse collected fee deposits to NMFS
by using a secure Federal system on the
Internet known as Pay.gov. Pay.gov
enables subsector members to use their
checking accounts to electronically
disburse their collected fee deposits to
NMFS. Subsector members who have
access to the Internet should consider
using this quick and easy collected fee
disbursement method. Subsector
members may access Pay.gov by going
directly to Pay.gov’s Federal website at:
https://www.pay.gov/paygov/.

Subsector members wﬁo do not have
access to the Internet or who simply do
not wish to use the Pay.gov electronic
system, must disburse collected fee
deposits to NMFS by sending a check to
our lockbox at:

NOAA Fisheries Longline Catcher
Processor Non-pollock Buyback

P O Box 979060

St. Louis, MO 63197—-9000

Subsector members must not forget to
include with their disbursements the fee
collection report applicable to each
disbursement. Subsector members using
Pay.gov will find an electronic fee
collection report form to accompany
electronic disbursements. Subsector
members who do not use Pay.gov must
include a hard copy fee collection report
with each of their disbursements.
Subsector members not using Pay.gov
may also access the NMFS website for
a PDF version of the fee collection
report at: http://www.nmfs.noaa.gov/
mb/financial_services/buyback.htm.

NMFS will, before the fee’s effective
date, separately mail a copy of this rule,
along with detailed fee payment,
collection, deposit, disbursement,
recording, and reporting information
and guidance, to each fish seller and
fish buyer of whom NMFS has notice.
The fact that any fish seller or fish buyer
might not, however, receive from NMFS
a copy of the notice or of the
information and guidance does not
relieve the fish seller or fish buyer from
his fee obligations under the applicable
regulations.

All parties interested in this action
should carefully read the following
framework rule sections, whose detailed
provisions apply to the fee system for
repaying the reduction program’s loan:

. §600.1012;
. §600.1013;
. §600.1014;
. §600.1015;
. §600.1016; and
. §600.1017.

NMFS, in accordance with the
framework rule’s § 600.1013(d),
establishes the initial fee for the
program’s reduction fishery as 2.0 cents
per pound. NMFS will then separately
mail notification to each affected fish
seller and fish buyer of whom NMFS
has notice. Until this notification, fish
sellers and fish buyers do not have to
either pay or collect the fee.

Please see the framework rule’s
§600.1000 for the definition of
’delivery value” and of the other terms
relevant to this proposed rule. Each
disbursement of the reduction loan’s
$35,000,000 principal amount began
accruing interest as of the date of each
such disbursement. The loan’s interest
rate is the applicable rate, plus 2
percent, which the U.S. Treasury
determines at the end of fiscal year
2007.

I11. Classification

The Assistant Administrator for
Fisheries, NMFS, determined that this
proposed rule is consistent with the
Magnuson-Stevens Fishery
Conservation and Management Act,
Consolidated Appropriations Act of
2005, and other applicable laws.

In compliance with the National
Environmental Policy Act, NMFS
prepared an EA for the reduction
program’s final implementing rule
(September 29, 2006; 71 FR 57696). The
EA discusses the impact of this
proposed rule on the natural and human
environment and integrates an RIR and
a FRFA. The EA resulted in a finding of
no significant impact. The EA
considered, among other alternatives,
the implementation of the fee payment
and collection in this action. NMFS will
send the EA, RIR, and FRFA to anyone
who requests a copy (see ADDRESSES).

NMFS prepared an Initial Regulatory
Flexibility Analysis (IRFA), as required
by section 603 of the Regulatory
Flexibility Act (RFA), to describe the
economic impacts this proposed rule
would have on small entities. This
proposed rule does not duplicate or
conflict with other Federal regulations.

IRFA Analysis

The Small Business Administration
has defined small entities as all fish
harvesting businesses that are
independently owned and operated, not
dominant in its field of operation, and
with annual receipts of $4 million or
less. In addition, processors with 500 or

DU WN -
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fewer employees for related industries
involved in canned or cured fish and
seafood, or preparing fresh fish and
seafood, are also considered small
entities. Small entities within the scope
of this proposed rule include individual
U.S. vessels and dealers. There are no
disproportionate impacts between large
and small entities.

Description of the Number of Small
Entities

The IRFA uses the most recent year of
data available to conduct the analysis
(2003). Most firms operating in the
reduction fishery have annual gross
revenues of less than $4 million. The
IRFA analysis estimates that 24 of the
remaining 36 active longline catcher
processor vessels (i.e., 36 vessels
constitute the post-reduction longline
subsector) that participated in 2003 are
considered small entities. The
remaining 10 vessels are not considered
small entities for purposes of the RFA.
There is 1 additional fisherman with a
permit but no vessel remaining in the
longline subsector. The vessels that
might be considered large entities were
either affiliated under owners of
multiple vessels or were catcher
processors. However, little is known
about the ownership structure of the
vessels in the fleet, so it is possible that
the IRFA overestimates the number of
small entities. Because the final
reduction program rule has not resulted
in changes to allocation percentages and
participation is voluntary, net effects are
expected to be minimal relative to the
status quo.

The economic impact to communities
where non-pollock groundfish are
landed and processed would be
minimal because the harvest quotas and
allocations would not be altered. Fewer
vessels in the catcher processor fleet
may mean that fewer on-shore fleet
support services would be required in
Seattle and in Dutch Harbor. The
communities would see little change
because total landings of non-pollock
groundfish would remain at current
levels. Some beneficial impacts may
occur because this program has
provided $35 million to successful
offerors. Much of this could be
reinvested in the various communities
which serve as home ports to the vessels
and a portion would be recovered
through income taxes. Crew
employment opportunities will be
reduced when vessels were removed
from the fishery. However, those vessels
remaining in the fishery will likely
experience increased fishing
opportunities and higher per capita
incomes.

The proposed rule’s impact will be
positive for both those whose offers
NMFS has accepted, the selected
offerors who received payments to stop
fishing, and for post-reduction catcher
processors whose landing fees repay the
reduction loan. The owners whose
offers NMFS accepted have relinquished
their fishing licenses, reduction
privilege vessels where appropriate, and
fishing histories in exchange for
payment. These payments ranged from
$1.5 million for an inactive license that
was not attached to a vessel, up to $11.8
million for the removal of both an active
license and vessel from the fishery.

Those participants remaining in the
fishery after the reduction program will
incur additional fees of up to 5 percent
of the ex-vessel production value of
post-reduction landings. However, the
additional costs could be mitigated by
increased harvest opportunities by post-
reduction fishermen. This is because
removal of the vessels from the fishery
creates immediate benefits to the
longline catcher processor subsector by
reducing competition pressure for each
of the remaining vessels to catch fish. In
theory, each of the vessels retaining
their fishing licenses will be able to
harvest more fish. This will likely result
in net benefits to the subsector members
who have voluntarily assumed the
additional fees necessary to repay the
reduction loan.

For example, even though each vessel
could, on average, pay approximately
$77,440 in fees, the net increase per
vessel, on average could be
approximately $302,560 more than they
would have been able to make before
the reduction program’s implementation
due to the increased opportunity to
harvest the TAC. The referendum voters
also cast votes unanimously in favor of
the fee collection system, which
demonstrated to NMFS the involved
members of the fishing community have
high confidence in the cost-effectiveness
of this buyback program.

This rule, when implemented, would
affect neither authorized BSAI Pacific
cod ITAC and other non-pollock
groundfish harvest levels or harvesting
practices.

NMEFS rejected the no action
alternative considered in the EA for the
final rule implementing the reduction
program because NMFS would not be in
compliance with the mandate of Section
219 of the Act to establish a reduction
program. In addition, the longline
catcher processor subsector of the non-
pollock groundfish fishery would
remain overcapitalized. Although too
many vessels compete to catch the
current subsector ITAC allocation,
fishermen remain in the fishery because

they have no other means to recover
their significant capital investment.
Overcapitalization reduces the potential
net value that could be derived from the
non-pollock groundfish resource, by
dissipating rents, driving variable
operating costs up, and imposing
economic externalities. At the same
time, excess capacity and effort
diminish the effectiveness of current
management measures (e.g. landing
limits and seasons, bycatch reduction
measures). Overcapitalization has
diminished the economic viability of
members of the fleet and increased the
economic and social burden on fishery
dependent communities.

It has been determined that this
proposed rule is not significant for
purposes of Executive Order 12866.

This proposed rule contains
collection-of-information requirements
subject to the Paperwork Reduction Act.
OMB has approved these information
collections under OMB control number
0648 AU42. NMFS estimates that the
public reporting burden for these
requirements will average two hours for
submitting a monthly fee collection
report and four hours for submitting an
annual fish buyer report.

These response estimates include the
time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the information collection. Send
comments regarding this burden
estimate, or any other aspect of this data
collection, including suggestions for
reducing the burden, to both NMFS and
OMB (see ADDRESSES).

Notwithstanding any other provision
of the law, no person is required to
respond to, and no person is subject to
a penalty for failure to comply with, any
information collection subject to the
Paperwork Reduction Act unless that
information collection displays a
currently valid OMB control number.

List of Subjects in 50 CFR Part 600

Fisheries, Fishing capacity reduction,
Fishing permits, Fishing vessels,
Intergovernmental relations, Loan
programs business, Reporting and
recordkeeping requirements.

Dated: July 17, 2007.
Samuel D. Rauch III,
Deputy Assistant Administrator for

Regulatory Programs, National Marine
Fisheries Service.

For the reasons in the preamble, the
National Marine Fisheries Service
proposes to amend 50 CFR part 600 as
follows:



Federal Register/Vol. 72, No. 139/Friday, July 20, 2007 /Proposed Rules

39783

PART 600 MAGNUSON-STEVENS ACT
PROVISIONS

1. The authority citation for part 600
continues to read as follows:

Authority: 5 U.S.C. 561 and 16 U.S.C. 1801
et seq.

2. Section 600.1106 is added to read
as follows:

§600.1106 Longline catcher processor
subsector Bering Sea and Aleutian Islands
(BSAI) non-pollock groundfish species fee
payment and collection system.

(a) Purpose. As authorized by Public
Law 108 447, this section’s purpose is
to:

(1) In accordance with § 600.1012 of
subpart L, establish:

(i) The borrower’s obligation to repay
a reduction loan, and

(ii) The loan’s principal amount,
interest rate, and repayment term; and

(2) In accordance with §§600.1013
through 600.1016 of subpart L,
implement an industry fee system for
the reduction fishery.

(b) Definitions. Unless otherwise
defined in this section, the terms
defined in §600.1000 of subpart L. and
§600.1105 of this subpart expressly
apply to this section.

Reduction fishery means the longline
catcher processor subsector of the BSAI
non-pollock groundfish fishery that
§679.2 of this chapter defined as
groundfish area/species endorsements.

(c) Reduction loan amount. The
reduction loan’s original principal
amount is $35,000,000.

(d) Interest accrual from inception.
Interest began accruing on the reduction
loan from May 29, 2007, the date on
which NMFS disbursed such loan.

(e) Interest rate. The reduction loan’s
interest rate shall be the applicable rate
which the U.S. Treasury determines at
the end of fiscal year 2007 plus 2
percent.

(f) Repayment term. For the purpose
of determining fee rates, the reduction
loan’s repayment term is 30 years from
May 29, 2007, but fees shall continue
indefinitely for as long as necessary to
fully repay the loan.

(g) Reduction loan repayment. (1) The
borrower shall, in accordance with
§600.1012, repay the reduction loan;

(2) For the purpose of the fee
collection, deposit, disbursement, and
accounting requirements of this subpart,
subsector members are deemed to be
both the fish buyer and fish seller. In

this case, all requirements and penalties
of §600.1013 of this subpart that are
applicable to both a fish seller and a fish
buyer shall equally apply to parties
performing both functions;

(3) Subsector members in the
reduction fishery shall pay and collect
the fee amount in accordance with
§600.1105;

(4) Subsector members in the
reduction fishery shall, in accordance
with §600.1014, deposit and disburse,
as well as keep records for and submit
reports about, the fees applicable to
such fishery; except the requirements
specified under paragraph (c) of this
section concerning the deposit principal
disbursement shall be made to NMFS no
later than fifteen (15) calendar days
following the end of each calendar
month; and the requirements specified
under paragraph (e) of this section
concerning annual reports which shall
be submitted to NMFS by February 1 of
each calendar year; and

(5) The reduction loan is, in all other
respects, subject to the provisions of
§§600.1012 through 600.1017.

[FR Doc. E7—14118 Filed 7-19-07; 8:45 am]
BILLING CODE 3510-22-S
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DEPARTMENT OF AGRICULTURE
Office of the Secretary

Roadless Area Conservation National
Advisory Committee

AGENCY: Office of the Secretary, USDA.
ACTION: Notice; request for nominations.

SUMMARY: The current terms of the
members of the Roadless Area
Conservation National Advisory
Committee (RACNAC) will expire in
September 2007. The Secretary invites
nominations of persons to serve on this
committee for a two year period, to run
from September 2007 to September
2009. Nominations should describe and
document the proposed member’s
qualifications for membership.

DATES: Nomination packages must
include a signed and dated copy of form
AD-755—Advisory Committee
Membership Background Information.
Form AD-755 may be obtained at
http://www.ocio.usda.gov/forms/
ocio_forms.html. Nominations must be
received in writing by August 20, 2007.
ADDRESSES: Nominations for
membership on the RACNAC may be
sent via fax to the Director, Ecosystem
Management Coordination at 202—205—
1012, or via mail to the Director,
Ecosystem Management Coordination,
USDA Forest Service, 1400
Independence Ave., SW., Mail Stop
1104, Washington, DC 20250.

FOR FURTHER INFORMATION CONTACT:
Jessica Call, RACNAC Coordinator, at
jessicacall@fs.fed.us or (202) 205-1056,
USDA Forest Service, 1400
Independence Avenue, SW., Mailstop
1104, Washington, DC 20250.
SUPPLEMENTARY INFORMATION: The
purpose of the RACNAC is to provide
advice and recommendations to the
Secretary on the management and
conservation of roadless areas,
including, but not limited to, petitions
by the States to the Secretary, or his
designee, under the authority of the

Administrative Procedure Act (5 U.S.C.
553(e) and 7 CFR 1.28). The RACNAC
reviews submitted petitions and
provides advice and recommendations
to the Secretary. The RACNAGC also
provides advice and recommendations
to the Secretary on any subsequent
State-specific rulemakings.

The RACNAC consists of up to 15
members appointed by the Secretary of
Agriculture. Officers or employees of
the Forest Service may not serve as
members of the Committee. The
Committee chair shall be elected by the
members. The RACNAC shall be
composed of a balanced group of
representatives of diverse national
organizations who can provide insights
into the major contemporary issues
associated with the conservation and
management of inventoried roadless
areas. Members operate in a manner
designed to establish a consensus of
opinion in order to develop
recommendations that reflect relevant
needs and perspectives. Members seek
to reach mutual agreement on a course
of action on issues. Collectively, the
members should represent a diversity of
organizations and perspectives.
Members will work together to draft
recommendations that are
representative of the diverse values and
interests represented in the Committee.

Appointment to the RACNAC will be
made by the Secretary of Agriculture.
Equal opportunity practices will be
followed in all appointments to the
RACNAC. To ensure the
recommendations of the RACNAC have
taken into account the needs of the
diverse groups served by the
Department, membership will include,
to the extent practicable, individuals
with demonstrated ability to represent
minorities, women and persons with
disabilities.

Dated: July 13, 2007.

Gilbert L. Smith Jr.,

Deputy Assistant Secretary for
Administration.

[FR Doc. E7-14016 Filed 7-19-07; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

Kootenai National Forest, Rexford
Ranger District, Montana; Young-
Dodge Environmental Impact
Statement

AGENCY: Forest Service, USDA.

ACTION: Notice of intent to prepare an
environmental impact statement.

SUMMARY: The USDA—Forest Service
will prepare an Environmental Impact
Statement (EIS) to disclose the
environmental effects of timber harvest,
prescribed burning, road management,
recreation improvements, and special
use permits in the Young-Dodge
Decision Area (Decision Area) on the
Rexford Ranger District of the Kootenai
National Forest. The Forest Service is
seeking comments from Federal; State,
and local agencies and individuals and
organizations that may be interested in
or affected by the proposed actions. The
comments will be used to prepared the
draft EIS (DEIS).

DATES: Written comments concerning
the scope of the analysis must be
postmarked by or received within 30
days following publication of this
notice. The draft environmental impact
statement is expected in April 2008.

ADDRESSES: Send written comments
concerning the proposed action to Glen
M. McNitt, District Ranger, Rexford
Ranger District, 1299 U.S. Highway 93
N, Eureka, MT 59917. All comments
received must contain: name of
commenter, postal service mailing
address, and date of comment.

FOR FURTHER INFORMATION CONTACT:
Chris Fox, Interdisciplinary Team
Leader, Rexford Ranger District, 1299
U.S. Highway 93N, Eureka, MT 59917.

SUPPLEMENTARY INFORMATION: The
Decision Area is located approximately
15 miles northwest of Eureka, Montana,
and contains approximately 37,900
acres of land within the Kootenai
National Forest. Proposed activities
include all or portions of the following
areas: T.37N R.28W and part of T.37N
R.29W, PMM, Lincoln County,
Montana.

All proposed activities are outside the
boundaries of any areas considered for
inclusion to the National Wilderness
System as recommended by the
Kootenai National Forest Plan or by any
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past or present legislative wilderness
proposals. A prescribed burn is
proposed within the boundary of the
Robinson Mountain Inventoried
Roadless Area.

Purpose and Need for Action

The purpose and need for the project
is to: (1) Reduce fuel accumulations,
both inside and outside the Wildland-
Urban Interface, to decrease the
likelihood that fires would become
stand-replacing wildfires; (2) Restore
historical vegetation species and stand
structure; and (3) Restore historical
patch sizes. Other consideration are: (4)
Identify the minimum transportation
system necessary to provide safe,
reasonable, and efficient access for
Forest Service administrative activities
and fire suppression, recreation use and
public access, and private land owners
and utility companies; (5) Manage the
transportation system to reduce effects
to threatened, endangered, sensitive,
and management indicator species
habitat and security; streams, riparian
areas, and wetlands; big game winter
range; and old growth habitat, and to
minimize road maintenance costs; (6)
Evaluate recreation facilities and
opportunities to meet growing and
anticipated demand; and (7) Evaluate
existing and proposed Special Use
Permits.

Proposed Action

The Forest Service proposes to use
regeneration harvest (shelterwood and
seedtree prescriptions) on
approximately 2,000 acres, and
commercial thinning on approximately
1,120 acres.

The Proposed Action would result in
26 openings over 40 acres, ranging from
41 to 1,121 acres. A 60-day public
review period and approval by the
Regional Forester for exceeding the 40-
acre limitation for regeneration harvest
would be required prior to the signing
of the Record of Decision. This 60-day
period is initiated with this Notice of
Intent.

The Proposed Action includes
approximately 2,660 acres of
underburning following timber harvest,
460 acres of excavator piling and
burning, and approximately 2,050 acres
of prescribed burning without timber
harvest. Approximately 1,650 acres will
be mechanically pre-treated followed by
prescribed burning. Additionally, the
Proposed Action includes 31 acres of
post and pole harvest, 366 acres of
roadside salvage, and up to 200 acres of
salvage of incidental mortality
associated with prescribed burning.

The Proposed Action includes
maintenance activities on portions of

approximately 70 miles of road to meet
Best Management Practices;
decommissioning approximately 12
miles of roads currently restricted year-
long to motorized vehicles; placing
approximately 26 miles of roads, which
are currently restrict year-long to motor
vehicles, in intermittent stored service;
placing seasonal restrictions on
motorized vehicle use on approximately
6 miles of roads; adding approximately
9 miles of ‘“unauthorized” roads to the
National Forest Road System; and
realigning and reconstructing
approximately .25 miles of a road which
is of poor standard and receiving heavy
use.

The Proposed Action includes the
construction of a boat ramp and
installation of a rest room, and
improvements to a trail.

The Proposed Action also includes a
number of special use permits which
will expire during the period this
project will be implemented, and two
proposed special use permits for utility
lines.

The Proposed Action may require
several project-specific Forest Plan
amendments to meet the project’s
objectives:

An amendment to allow harvest in
units adjacent to existing openings in
Management Area (MA) 12 (Big Game
Summer Range). The amendment would
be needed to suspend Wildlife and Fish
Standard #7 and Timber Standard #2 for
this area. These standards state the
movement corridors and adjacent hiding
cover be retained.

The resulting opening sizes more
closely correlate to natural disturbance
patterns. Snags and down woody
material would be left to provide
wildlife habitat and maintain soil
productivity.

A third amendment to allow the open
road density in MA 12 to be managed
at greater than 0.75 miles/square mile
during project implementation may be
required. The amendment would be
necessary to suspend Facilities Standard
#3, which states that open road density
should be maintained at 0.75 miles/
square mile.

Possible Alternatives

The Forest Service will consider a
range of alternatives. One of these will
be the “no action” alternative, in which
none of the proposed activities will be
implemented. Additional alternatives
will be considered to achieve the
project’s purpose and need for action,
and to respond to specific resource
issues and public concerns.

Responsible Official

Paul Bradford, Forest Supervisor,
Kootenai National Forest, 1101 Highway
2 West, Libby, MT 59923.

Nature of the Decision To Be Made

This project will provide
approximately 10 MMBF of commercial
forest products, reduce hazardous fuels
within and outside the wildland-urban
interface, provide for recreation
facilities, and evaluate special-use
permits.

Scoping Process

In March 2007, efforts were made to
involve the public in considering
management opportunities within the
Decision Area. Open houses were held
on March 14 and 15, 2007. A scoping
package was mailed for public review
on May 4, 2007. An open house was
held on May 16, 2007, and field trips
were held on May 17, 2007 and June 28,
2007. The proposal will be included in
the quarterly Schedule of Proposed
Actions. Comments received prior to
this notice will be included in the
documentation for the EIS.

Preliminary Issues

A preliminary issue identified reflects
concern over the amount of regeneration
harvest (approximately 2,000 acres)
proposed in watersheds were logging
has occurred and grizzly bears and lynx
may be present.

Comment Requested

This Notice of intent initiates the
scoping process which guides the
development of the environment impact
statement. At this stage of the planning
process, site-specific public comments
are being requested to determine the
scope of the analysis, and identify
significant issues and alternatives to the
Proposed Action.

Early Notice of Importance of Public
Participation in Subsequent
Environmental Review

A draft environmental impact
statement will be prepared for comment.
The comment period on the draft
environmental impact will be 45 days
from the date the Environmental
Protection Agency published the notice
of availability in the Federal Register.

The Forest Service believes it is
important to give reviewers notice of
several court rulings related to public
participating in the environmental
review process. First, reviewers of DEIS’
must structure their participation in the
environmental review of the proposal so
that it is meaningful and alerts an
agency to the reviewer’s position and
contentions. Vermont Yankee Nuclear
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Power Corp. v. NRDC, 435 U.S. 519, 553
(1978). Also, environmental objections
that could be raised at the draft
environmental impact statement stage
may be waived or dismissed by the
Courts. City of Angoon v. Hodel, 803,
F.2d 1016, 1022 (9th Cir. 1986) and
Wisconsin Heritages, Inc. v. Harris, 490
F. Supp. 1334, 1339 (E.D. Wis. 1980).
Because of these court rulings, it is very
important that those interested in this
proposed action participate by the close
of the 45 day comment period so that
substantive comments and objections
are made available to the Forest Service
at a time when it can meaningfully
consider and respond to them in the
final environmental impact statement.

To assist the Forest Service in
identifying and considering issues and
concerns on the proposed action,
comments on the draft environmental
impact statement should be as specific
as possible. It is also helpful if
comments refer to specific pages or
chapters of the draft statements.
Comments may also address the
adequacy of the draft environmental
impact statement or the merits of the
alternatives formulated and discussed in
the statement. Reviewers may wish to
refer to the Council on Environmental
Quality Regulations for implementing
the procedural provisions of The
National Environmental Policy Act at 40
CFR 1503.3 in addressing these points.
Comments received, including the
names and addresses of those who
comment, will be considered part of the
public record on this proposal and will
be available for public inspection.

(Authority: 40 CFR 1501.7 and 1508.22;
Forest Service Handbook 1909.15, Section
21)

Dated: July 10, 2007.
Paul Bradford,
Forest Supervisor.
[FR Doc. 07-3519 Filed 7-19-07; 8:45 am]
BILLING CODE 3410-11-M

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Proposed Additions
and Deletions

ACTION: Proposed Additions to and
Deletions from the Procurement List.

SUMMARY: The Committee is proposing
to add to the Procurement List a product
and a service to be furnished by
nonprofit agencies employing persons
who are blind or have other severe
disabilities, and to delete a product and

a service previously furnished by such
agencies.

Comments Must Be Received On or
Before: August 19, 2007.
ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Jefferson Plaza 2, Suite 10800,
1421 Jefferson Davis Highway,
Arlington, Virginia 22202-3259.
FOR FURTHER INFORMATION OR TO SUBMIT
COMMENTS CONTACT: Kimberly M. Zeich,
Telephone: (703) 603—-7740, Fax: (703)
603—-0655, or e-mail
CMTEFedReg@jwod.gov.

SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41
U.S.C. 47(a) (2) and 41 CFR 51-2.3. Its
purpose is to provide interested persons
an opportunity to submit comments on
the proposed actions.

Additions

If the Committee approves the
proposed additions, the entities of the
Federal Government identified in this
notice for each product or service will
be required to procure the products and
services listed below from nonprofit
agencies employing persons who are
blind or have other severe disabilities.

Regulatory Flexibility Act Certification

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. If approved, the action will not
result in any additional reporting,
recordkeeping or other compliance
requirements for small entities other
than the small organizations that will
furnish the products and services to the
Government.

2. If approved, the action will result
in authorizing small entities to furnish
the products and services to the
Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the products and
services proposed for addition to the
Procurement List.

Comments on this certification are
invited. Commenters should identify the
statement(s) underlying the certification
on which they are providing additional
information.

End of Certification

The following products and service
are proposed for addition to
Procurement List for production by the
nonprofit agencies listed:

Products:
Portfolio, Writing, CAMO (ACU Digitized):

NSN: 7510-00-NIB-0753—Memo size;
NSN: 7510-00-NIB-0764—Letter Size;
NSN: 7510-00-NIB-0765—Memo Size;
NSN: 7510-00-NIB-0766—Letter Size;
NSN: 7510-00-NIB-0805—US Army Logo.
Memo Size;
NSN: 7510—-00-NIB-0808—Pocket Size.
Coverage: A-List for the total Government
requirements as specified by the General
Services Administration.
Portfolio, Writing, Custom Color and Logo:
NSN: 7510-00-NIB-0806—Memo Size.
Coverage: B-List for the requirements of the
General Services Administration.
NPA: New York City Industries for the Blind,
Inc., Brooklyn, NY.
Contracting Activity: General Services
Administration, Office Supplies & Paper
Products Acquisition Ctr, New York, NY.

Service:

Service Type/Location: Commissary
Warehousing, Warehouse Building 3335,
3335 Central Avenue, Suite 100, Eielson
AFB, AK.

NPA: Fairbanks Resource Agency, Fairbanks,
AK.

Contracting Activity: Defense Commissary
Agency, Fort Lee, VA.

Deletions
Regulatory Flexibility Act Certification

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. If approved, the action may result
in additional reporting, recordkeeping
or other compliance requirements for
small entities.

2. If approved, the action may result
in authorizing small entities to furnish
the services to the Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the services proposed
for deletion from the Procurement List.

End of Certification

The following product and service are
proposed for deletion from the
Procurement List:

Product:

Tube, Mailing and Filing:
NSN: 8110-00-969-5406—Tube, Mailing

and Filing.

NPA: MacDonald Training Center, Inc.,
Tampa, FL.

Contracting Activity: General Services
Administration, Office Supplies & Paper
Products Acquisition Ctr, New York, NY.

Service:

Service Type/Location: Commissary Shelf
Stocking, Custodial & Warehousing,
Marine Corps Base, Twenty-Nine Palms,
CA.

NPA: PRIDE Industries, Inc., Roseville, CA.

Contracting Activity: Defense Commissary
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Agency, Fort Lee, VA.

Kimberly M. Zeich,

Director, Program Operations.

[FR Doc. E7-14047 Filed 7-19-07; 8:45 am]
BILLING CODE 6353-01-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Additions and
Deletions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Additions to and deletions from
the Procurement List.

SUMMARY: This action adds to the
Procurement List a product and services
to be furnished by nonprofit agencies
employing persons who are blind or
have other severe disabilities, and
deletes from the Procurement List
products and services previously
furnished by such agencies.

DATES: Effective Date: August 19, 2007.
ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Jefferson Plaza 2, Suite 10800,
1421 Jefferson Davis Highway,
Arlington, Virginia 22202-3259.

FOR FURTHER INFORMATION CONTACT:
Kimberly M. Zeich, Telephone: (703)
603—7740, Fax: (703) 603-0655, or
e-mail CMTEFedReg@jwod.gov.
SUPPLEMENTARY INFORMATION:

Additions

On May 25, 2007, the Committee for
Purchase From People Who Are Blind
or Severely Disabled published notice
(72 FR 8149; 29295-29296) of proposed
additions to the Procurement List.

After consideration of the material
presented to it concerning capability of
qualified nonprofit agencies to provide
the products and services and impact of
the additions on the current or most
recent contractors, the Committee has
determined that the products and
services listed below are suitable for
procurement by the Federal Government
under 41 U.S.C. 46—48c and 41 CFR 51—
2.4.

Regulatory Flexibility Act Certification

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small

organizations that will furnish the
products and services to the
Government.

2. The action will result in
authorizing small entities to furnish the
products and services to the
Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the products and
services proposed for addition to the
Procurement List.

End of Certification

Accordingly, the following product
and services are added to the
Procurement List:

Product:

Hood, Anti-Flash, Firemens,
NSN: 4210-01-493-4694—DAF-S-1 (20%

KEVLAR/80% FR Rayon)—2 ply.

Coverage: C-List—100% for the requirements
of the Defense Supply Center
Philadelphia, Philadelphia, PA.

NPA: Dawn Enterprises, Inc., Blackfoot, ID.

Contracting Activity: Defense Supply Center
Philadelphia, Philadelphia, PA.

Services:

Service Type/Location: Custodial & Grounds
Maintenance, Joseph P. Kinneary Federal
Courthouse, 85 Marconi Boulevard,
Columbus, OH.

NPA: The Alpha Group of Delaware, Inc.,
Delaware, OH.

Contracting Activity: General Services
Administration, Public Building Service,
Region 5, Cleveland, OH.

Service Type/Location: Custodial Services,
Fort AP Hill, Camp Anderson, Bowling
Green, VA.

NPA: Rappahannock Goodwill Industries,
Inc., Fredericksburg, VA.

Contracting Activity: Army Contracting
Agency, Aberdeen Proving Ground, MD.

Service Type/Location: Custodial Services,
U.S. Department of Agriculture, Animal
and Plant Health Inspection Service, 843
13th Court—Unit 7, Riviera Beach, FL.

NPA: Gulfstream Goodwill Industries, Inc.,
West Palm Beach, FL.

Contracting Activity: U.S. Department of
Agriculture, Animal & Plant Health
Inspection Service-MRP-BS ASD,
Minneapolis, MN.

Service Type/Location: Custodial/Grounds
Maintenance, Syracuse Military Entrance
Processing Station (MEPS), 6001 E.
Mallory Road, Building 710, Syracuse,
NY.

NPA: Oswego Industries, Inc., Fulton, NY.

Contracting Activity: AFRC—Niagara,
Niagara Falls, NY.

Service Type/Location: Document
Destruction, Internal Revenue Service,
550 W. Fort Street, Boise, ID.

NPA: Western Idaho Training Company, Inc.,
Caldwell, ID.

Contracting Activity: U.S. Department of
Treasury, Internal Revenue Service, San
Francisco, CA

Service Type/Location: Janitorial/
Landscaping Services, U.S. Department
of Agriculture, Agricultural Research
Service, 430 West Health Services Drive,
Davis, CA.

NPA: PRIDE Industries, Inc., Roseville, CA.

Contracting Activity: U.S. Department of
Agriculture, Agricultural Research
Service-Pacific West Area, Albany, CA.

Service Type/Location: Supply/Warehouse/
HAZMAT Service, Meridian Naval Air
Station, 224 Allen Rd, Meridian, MS.

NPA: South Texas Lighthouse for the Blind,
Corpus Christi, TX.

Contracting Activity: Fleet and Industrial
Supply Center, Jacksonville, FL.

Deletions

On February 23, and May 25, 2007,
the Committee for Purchase From
People Who Are Blind or Severely
Disabled published notice (72 FR 8149;
29296) of proposed deletions to the
Procurement List.

After consideration of the relevant
matter presented, the Committee has
determined that the products and
services listed below are no longer
suitable for procurement by the Federal
Government under 41 U.S.C. 46—48c
and 41 CFR 51-2.4.

Regulatory Flexibility Act Certification

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action may result in additional
reporting, recordkeeping or other
compliance requirements for small
entities.

2. The action may result in
authorizing small entities to furnish the
products and services to the
Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the products and
services deleted from the Procurement
List.

End of Certification

Accordingly, the following products
and services are deleted from the
Procurement List:

Products:

PCU, Level 7 Loft Jacket—Type 2:
NSN: 8415—00-NSH-1647—Size LL,
NSN: 8415-00-NSH—-1649—Size XLL,
NSN: 8415—00-NSH-1652—Size XXLL,
NSN: 8415-00-NSH-1654—Size XXXLL.
NPA: Southeastern Kentucky Rehabilitation
Industries, Inc., Corbin, KY.
Contracting Activity: U.S. Army RDECOM
Acquisition Center, Natick, MA.
Pencil, Mechanical, Push-Action (MD):
NSN: 7520-01-484—-3907—Pencil,
Mechanical, Push-Action (MD),
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NSN: 7520-01-484—-3908—Pencil,
Mechanical, Push-Action (MD).
NPA: San Antonio Lighthouse for the Blind,
San Antonio, TX.
Contracting Activity: General Services
Administration, Office Supplies & Paper
Products Acquisition Ctr, New York, NY.

Services:

Service Type/Location: Grounds
Maintenance, Hill Air Force Base, Hill
Air Force Base, UT.

NPA: Pioneer Adult Rehabilitation Center
Davis County School District, Clearfield,
UT.

Contracting Activity: Hill Air Force Base, UT.

Service Type/Location: Janitorial/Custodial,
Navy Exchange Command Accounting
(CAQC), Norfolk, VA.

NPA: Didlake, Inc., Manassas, VA.

Service Type/Location: Janitorial/Custodial,
Navy Exchange Command Uniform
Support Center, Bldg 1545, Crossways
Blvd, Chesapeake, VA.

NPA: Portco, Inc., Portsmouth, VA.

Contracting Activity: Navy Exchange Service
Command (NEXCOM), Virginia Beach,
VA.

Service Type/Location: Microfilming,
Department of Treasury, Financial
Management Services, Hyattsville, MD.

NPA: Didlake, Inc., Manassas, VA.

Contracting Activity: Department of the
Treasury, Washington, DC.

Kimberly M. Zeich,

Director, Program Operations.

[FR Doc. E7—14048 Filed 7-19-07; 8:45 am]
BILLING CODE 6353-01-P

COMMISSION ON CIVIL RIGHTS

Agenda and Notice of Public Meeting
of the Connecticut Advisory
Committee

Notice is hereby given, pursuant to
the provisions of the rules and
regulations of the U.S. Commission on
Civil Rights (Commission), and the
Federal Advisory Committee Act
(FACA), that a planning meeting of the
Connecticut Advisory Committee to the
Commission will convene at 12 p.m.
and adjourn at 2 p.m. on Thursday,
August 2, 2007 in the conference room
of Oak Hill, located at 120 Holcomb
Street, Hartford, Connecticut. The
purpose of the planning meeting is for
the committee to discuss its school
choice report and plan for the
committee’s September briefing on
school choice.

Members of the public are entitled to
submit written comments; the
comments must be received in the
Eastern Regional Office by August 9,
2007. The address is 624 Ninth Street,
NW., Suite 740, Washington, DC 20425.
Persons wishing to e-mail their
comments, or to present their comments
verbally at the meeting, or who desire

additional information should contact
Barbara de La Viez, Civil Rights Analyst,
Eastern Regional Office, U.S.
Commission on Civil Rights at (202)
376—7533 [TDY 202-376-8116], or by e-
mail at bdelaviez@usccr.gov.

Hearing-impaired persons who will
attend the meeting and require the
services of a sign language interpreter
should contact the Regional Office at
least ten (10) working days before the
scheduled date of the meeting.

Records generated from this meeting
may be inspected and reproduced at the
Eastern Regional Office, as they become
available, both before and after the
meeting. Persons interested in the work
of this advisory committee are advised
to go to the Commission’s Web site,
http://www.usccr.gov, or to contact the
Eastern Regional Office at the above e-
mail or street address.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission and
FACA.

Dated in Washington, DC, July 17, 2007.
Ivy Davis,

Acting Chief, Regional Programs
Coordination Unit.

[FR Doc. E7—14073 Filed 7—19-07; 8:45 am]
BILLING CODE 6335-02-P

DEPARTMENT OF COMMERCE
Bureau of Industry and Security

Technical Advisory Committees;
Notice of Recruitment of Private Sector
Members

SUMMARY: Six Technical Advisory
Committees (TACs) advise the
Department of Commerce on the
technical parameters for export controls
applicable to dual-use commodities and
technology and on the administration of
those controls. The TACs are composed
of representatives from industry and
Government representing diverse points
of view on the concerns of the exporting
community. Industry representatives are
selected from firms producing a broad
range of goods, technologies, and
software presently controlled for
national security, non-proliferation,
foreign policy, and short supply reasons
or that are proposed for such controls,
balanced to the extent possible among
large and small firms.

TAC members are appointed by the
Secretary of Commerce and serve terms
of not more than four consecutive years.
The membership reflects the
Department’s commitment to attaining
balance and diversity. TAC members
must obtain secret-level clearances prior
to appointment. These clearances are

necessary so that members may be
permitted access to the classified
information needed to formulate
recommendations to the Department of
Commerce. Each TAC meets
approximately 4 times per year.
Members of the Committees will not be
compensated for their services. The six
TACs are responsible for advising the
Department of Commerce on the
technical parameters for export controls
and the administration of those controls
within the following areas: Information
Systems TAC: Control List Categories 3
(electronics), 4 (computers), and 5
(telecommunications and information
security); Materials TAC: Control List
Category 1 (materials, chemicals,
microorganisms, and toxins); Materials
Processing Equipment TAC: Control List
Category 2 (materials processing);
Regulations and Procedures TAC: The
Export Administration Regulations
(EAR) and procedures for implementing
the EAR; Sensors and Instrumentation
TAC: Control List Category 6 (sensors
and lasers); Transportation and Related
Equipment TAC; Control List Categories
7 (navigation and avionics), 8 (marine),
and 9 (propulsion systems, space
vehicles, and related equipment). To
respond to this recruitment notice,
please send a copy of your resume to
Ms. Yvette Springer at
Yspringer@bis.doc.gov.

Deadline: This Notice of Recruitment
will be open for one year from its date
of publication in the Federal Register.
FOR FURTHER INFORMATION CONTACT: Ms.
Yvette Springer on (202) 482—-2813.

Dated: July 16, 2007.

Yvette Springer,

Committee Liaison Officer.

[FR Doc. 07—-3544 Filed 7-19-07; 8:45 am]
BILLING CODE 3510—JT-M

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-831]

Amended Final Results of
Antidumping Duty Administrative
Review: Fresh Garlic From the
People’s Republic of China

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On June 22, 2007, the
Department of Commerce
(“Department”) published in the
Federal Register the final results of the
eleventh administrative review and
concurrent new shipper reviews of the
antidumping duty order on fresh garlic
from the Peoples Republic of China
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(“PRC”). See Fresh Garlic from the
People’s Republic of China: Final
Results and Partial Rescission of the
Eleventh Administrative Review and
New Shipper Reviews, 72 FR 34438
(June 22, 2007) “(Final Results”) and
accompanying Issues and Decision
Memorandum. The period of review
(“POR”’) covered November 1, 2004,
through October 31, 2005. We are
amending our Final Results to correct
ministerial errors made in the
calculation of the antidumping duty
margin for Jinxiang Shanyang Freezing
Storage Co., Ltd. (“Shanyang”),
pursuant to section 751(h) of the Tariff
Act of 1930, as amended (‘““Act”).

EFFECTIVE DATE: ]uly 20, 2007.

FOR FURTHER INFORMATION CONTACT:
Irene Gorelik, AD/CVD Operations,
Office 9, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW.,
Washington, DC 20230; telephone: (202)
482-6905.

SUPPLEMENTARY INFORMATION:

Background

On June 22, 2007, the Department
published the Final Results and
corresponding issues and decision
memorandum. See “Memorandum from
Stephen J. Caleys, Deputy Assistant
Secretary for Import Administration, to
David M. Spooner, Assistant Secretary
for Import Administration, Subject:
Antidumping Duty Order on Fresh
Garlic from the People’s Republic of
China: Issues and Decision
Memorandum for the Eleventh
Administrative Review and New
Shipper Reviews” (“Final Decision
Memo™’).

On June 18, 2007, Fresh Garlic
Producers Association and its
individual members, Christopher Ranch
L.L.C., the Garlic Company, Valley
Garlic, and Vessey and Company,
(“Petitioners’’) submitted a letter
requesting a two-day extension to
submit ministerial error comments.
Accordingly, the Department extended
the deadline by two days to June 20,
2007, to submit any ministerial error

allegations with respect to the Final
Results. On June 20, 2007, Shanyang
filed timely clerical error allegations
with respect to the Department’s
antidumping duty margin calculation in
the Final Results. On June 25, 2007,
Petitioners filed timely rebuttal
comments to Shanyang’s clerical error
allegations.

Scope to Order

The products covered by this
antidumping duty order are all grades of
garlic, whole or separated into
constituent cloves, whether or not
peeled, fresh, chilled, frozen,
provisionally preserved, or packed in
water or other neutral substance, but not
prepared or preserved by the addition of
other ingredients or heat processing.
The differences between grades are
based on color, size, sheathing, and
level of decay. The scope of this order
does not include the following: (a)
Garlic that has been mechanically
harvested and that is primarily, but not
exclusively, destined for non-fresh use;
or (b) garlic that has been specially
prepared and cultivated prior to
planting and then harvested and
otherwise prepared for use as seed. The
subject merchandise is used principally
as a food product and for seasoning. the
subject garlic is currently classifiable
under subheadings 0703.20.0010,
0703.20.0020, 0703.20.0090,
0710.80.7060, 0710.80.9750,
0711.90.6000, and 2005.90.9700 of the
Harmonized Tariff Schedule of the
United States (“HTSUS”’). Although the
HTSUS subheadings are provided for
convenience and customs purposes, our
written description of the scope of this
order is dispositive. In order to be
excluded from the antidumping duty
order, garlic entered under the HTSUS
subheadings listed above that is: (1)
Mechanically harvested and primarily,
but not exclusively, destined for non-
fresh use; or (2) specially prepared and
cultivated prior to planting and then
harvested and otherwise prepared for
use as seed must be accompanied by
declarations to U.S. Customs and Border
Protection (‘““CBP”) to that effect.

Ministerial Errors

A ministerial error is defined in
section 751(h) of the Act and further
clarified in 19 CFR 351.224(f) as “an
error in addition, subtraction, or other
arithmetic function, clerical error
resulting from inaccurate copying,
duplication, or the like, and any other
similar type of unintentional error
which the Secretary considers
ministerial.”

After analyzing all interested parties’
comments, we have determined, in
accordance with 19 CFR 351.224(e), that
ministerial errors existed in certain
calculations for Shanyang in the Final
Results. Correction of these errors
results in a change to Shanyang’s final
antidumping duty margin. Additionally,
the rate change for Shanyang also affects
the deposit rates for the companies
subject to the administrative review
which are receiving a separate rate.! The
rate for the PRC-wide entity remains
unchanged. For a detailed discussion of
these ministerial errors, as well as the
Department’s analysis, see
“Memorandum to James C. Doyle,
Director, Office 9, Import
Administration, through Alex
Villanueva, Program Manager, Office 9,
Import Administration, from Irene
Gorelik, Case Analyst, Office 9, Subject:
Analysis of Ministerial Error
Allegations,” (July 12, 2007)
(“Ministerial Error Allegation
Memorandum”). the Ministerial Error
Allegation Memorandum is on file in
the Central Records Unit, room B-099 in
the main Department building.

Therefore, in accordance with section
751(h) of the Act and 19 CFR 351.224(e),
we are amending the Final Results of the
administrative review of fresh garlic
from the PRC. The revised weighted-
average dumping margins are detailed
below. For company-specific
calculation, see “Memorandum from
Irene Gorelik, Case Analyst, through
Alex Villanueva, to the File, Subject:
Analysis Memorandum for the
Amended Final Results for Shanyang,”
(July 12, 2007). The revised final
weighted-average dumping margins are
as follows:

FRESH GARLIC FROM THE PRC-WEIGHTED-AVERAGE DUMPING MARGINS

Weighted-average
Manufacturer exporter deposit rate
(percent)
Jinxiang Shanyang Freezing Storage Co., LIA ......ooi ittt ettt b e e sbe et esbe e et enes 24.73
Fook Huat Tong Kee Foodstuffs Co., Ltd ......... 9.84
Heze Ever-Best International Trade Co., Ltd 9.84

1The companies subject to the administrative

review which are receiving a separate rate are: Fook

Huat Tong Kee Foodstuffs Co., Ltd.; Heze Ever-Best

International Trade Co., Ltd.; Huaiyang Hongda
Dehydrated Vegetable Company; Linshu Dading

Private Agricultural Products Co., Ltd.; and Taiyan
Ziyang Food Co., Ltd.
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FRESH GARLIC FROM THE PRC-WEIGHTED-AVERAGE DUMPING MARGINS—Continued

Weighted-average
Manufacturer exporter deposit rate
(percent)
Huaiyang Hongda Dehydrated Vegetable COMPANY ........ccoiiiiiiiiiiiieiesiee sttt en e nne e e 9.84
Linshu Dading Private Agricultural Products Co., LI ..........cccoiiiiiiiic e s 9.84
Taiyan Ziyang FOOT C0., LEA .....eoiiiiiiiiriiiei ettt e e ea e e e a e e e e e R e e s e e b e e st e bt e st ne e e e e et eanenne e e reennen 9.84

The Department shall determine, and
CBP shall assess, antidumping duties on
all appropriate entries based on the
amended final results. For details on the
assessment of antidumping duties on all
appropriate entries, see Final Results.

These amended final results are
published in accordance with section
751(h) and 777(i)(1) of the Act.

Dated: July 12, 2007.
David A. Spooner,

Assistant Secretary for Import
Administration.

[FR Doc. 07-3518 Filed 7-19-07; 8:45 am]
BILLING CODE 3510-DS-M

DEPARTMENT OF COMMERCE

International Trade Administration
(A-475-703)

Notice of Preliminary Results of
Antidumping Duty Administrative
Review: Granular
Polytetrafluoroethylene Resin From
ltaly

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: July 20, 2007.

FOR FURTHER INFORMATION CONTACT:
Salim Bhabhrawala, at (202) 482—1784;
AD/CVD Operations, Office 1, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street & Constitution
Avenue, NW, Washington, DC 20230.

SUMMARY: The Department of Commerce
(the Department) is conducting an
administrative review of the
antidumping duty order on granular
polytetrafluoroethylene resin (PTFE)
from Italy, covering the period August 1,
2005, through July 31, 2006. We
preliminarily determine that sales of
subject merchandise by Solvay Solexis,
Inc. and Solvay Solexis S.p.A
(collectively, Solvay) have been made
below normal value (NV). If these
preliminary results are adopted in our
final results, we will instruct U.S.
Customs and Border Protection (CBP) to
assess antidumping duties on
appropriate entries based on the
difference between the export price (EP)

and the NV. Interested parties are
invited to comment on these
preliminary results.
SUPPLEMENTARY INFORMATION:

Background

On August 30, 1988, the Department
published in the Federal Register the
antidumping duty order on granular
PTFE resin from Italy. See Antidumping
Duty Order; Granular
Polytetrafluoroethylene Resin from Italy,
53 FR 33163 (August 30, 1988). On
August 1, 2005, the Department issued
a notice of opportunity to request an
administrative review of this order. See
Antidumping or Countervailing Duty
Order, Finding, or Suspended
Investigation; Opportunity To Request
Administrative Review, 71 FR 43441—
43443 (August 1, 2006). In accordance
with 19 CFR 351.213(b), Solvay
requested an administrative review. On
September 29, 2006, the Department
published the notice of initiation of this
antidumping duty administrative
review, covering the period August 1,
2005, through July 31, 2006 (the period
of review, or POR). See Initiation of
Antidumping and Countervailing Duty
Administrative Reviews, 71 FR 57465
(September 29, 2006).

On September 29, 2006, the
Department issued its antidumping
questionnaire to Solvay, specifying that
the responses to Section A and Sections
B-E would be due on October 20, 2006,
and November 6, 2006, respectively.?
The Department received timely
responses to Sections A-D of the initial
antidumping questionnaire and
associated supplemental questionnaires.

On May 1, 2007, the Department
published a notice of a 71-day extension
of the preliminary results of this

1Section A of the questionnaire requests general
information concerning a company’s corporate
structure and business practices, the merchandise
under review that it sells, and the manner in which
it sells that merchandise in all of its markets.
Section B requests a complete listing of all home
market sales, or, if the home market is not viable,
of sales in the most appropriate third-country
market (this Section is not applicable to
respondents in non-market economy cases). Section
C requests a complete listing of U.S. sales. Section
D requests information on the cost of production of
the foreign like product and the constructed value
of the merchandise under review. Section E
requests information on further manufacturing.

administrative review. See Granular
Polytetrafluoroethylene Resin From
Italy: Notice of Extension of Time Limit
for the Preliminary Results of
Antidumping Duty Administrative
Review, 72 FR 23802. This notice
extended the deadline for the
preliminary results to July 13, 2007.

Scope of the Order

The product covered by this order is
granular PTFE resin, filled or unfilled.
This order also covers PTFE wet raw
polymer exported from Italy to the
United States. See Granular
Polytetrafluoroethylene Resin From
Italy; Final Affirmative Determination of
Circumvention of Antidumping Duty
Order, 58 FR 26100 (April 30, 1993).
This order excludes PTFE dispersions in
water and fine powders. During the
period covered by this review, such
merchandise was classified under item
number 3904.61.00 of the Harmonized
Tariff Schedule of the United States
(HTSUS). We are providing this HTSUS
number for convenience and CBP
purposes only. The written description
of the scope remains dispositive.

Fair Value Comparisons

We compared the constructed export
price (CEP) to the NV, as described in
the Constructed Export Price and
Normal Value sections of this notice.
Pursuant to section 777A(d)(2) of the
Tariff Act of 1930, as amended (the Act),
we compared the CEPs of individual
transactions to contemporaneous
monthly weighted—average prices of
sales of the foreign like product.

We first attempted to compare
contemporaneous sales of products sold
in the United States and the comparison
market that were identical with respect
to the fol