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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Parts 301 and 305

[Docket No. APHIS-2006-0143]

RIN 0579-AC54

Potato Cyst Nematode; Quarantine and
Regulations

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are quarantining parts of
Bingham and Bonneville Counties, ID,
due to the discovery of the potato cyst
nematode there and establishing
restrictions on the interstate movement
of regulated articles from the
quarantined area. This action is
necessary on an emergency basis to
prevent the spread of the potato cyst
nematode to noninfested areas of the
United States.

DATES: This interim rule is effective on

November 1, 2007. We will consider all
comments that we receive on or before

November 13, 2007.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov, select
“Animal and Plant Health Inspection
Service” from the agency drop-down
menu, then click “Submit.” In the
Docket ID column, select APHIS-2006—
0143 to submit or view public
comments and to view supporting and
related materials available
electronically. Information on using
Regulations.gov, including instructions
for accessing documents, submitting
comments, and viewing the docket after
the close of the comment period, is
available through the site’s “User Tips”
link.

e Postal Mail/Commercial Delivery:
Please send four copies of your
comment (an original and three copies)
to Docket No. APHIS-2006—-0143,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A—03.8, 4700
River Road, Unit 118, Riverdale, MD
20737-1238. Please state that your
comment refers to Docket No. APHIS—
2006-0143.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue, SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
http://www.aphis.usda.gov.

FOR FURTHER INFORMATION CONTACT: Mr.
Osama El-Lissy, Director, Invasive
Species and Pest Management, PPQ,
APHIS, 4700 River Road, Unit 134,
Riverdale, MD 20737-1236; (301) 734—
8676.

SUPPLEMENTARY INFORMATION:

Background

We are amending the “Domestic
Quarantine Notices” in 7 CFR part 301
by adding a new subpart, “Potato Cyst
Nematode” (§§ 301.86 through 301.86—
9, referred to below as the regulations).
The regulations quarantine parts of
Bingham and Bonneville Counties, ID,
due to the discovery of the potato cyst
nematode there and restrict the
interstate movement of regulated
articles from the quarantined area.

The potato cyst nematode (PCN)
(Globodera pallida) is a major pest of
potato crops in cool-temperature areas.
Other solanaceous hosts include
tomatoes, eggplants, peppers, tomatillos,
and some weeds. The PCN is thought to
have originated in Peru and is now
widely distributed in many potato-
growing regions of the world. PCN
infestations may be expressed as
patches of poor growth. Affected potato
plants may exhibit yellowing, wilting,
or death of foliage. Even with only
minor symptoms on the foliage, potato
tuber size can be affected. Unmanaged
infestations can cause potato yield loss

ranging from 20 to 70 percent. The
spread of this pest in the United States
could result in a loss of domestic or
foreign markets for U.S. potatoes and
other commodities.

PCN is a soil-borne pest and is
typically spread by the movement of
infested soil, either soil itself or soil
adhering to plants, farm equipment, or
other articles. In some cases, PCN may
be transported by wind and flood water.

In the absence of host plants on which
to feed, PCN survives in soil as cysts.
Mature brown cysts are the desiccated
bodies of female nematodes, which
contain eggs bearing juvenile
nematodes. Each cyst may contain as
many as 500 eggs. These durable cysts
protect the eggs from physical damage,
making it possible for the eggs to
survive periods when host plants are
not present. When host crops are
present, PCN eggs are stimulated to
hatch in the spring by chemicals exuded
from the roots of the host crops. Once
hatched, the juvenile nematode moves
between soil particles and locates and
invades host plant roots. The larvae will
undergo three additional larval stages;
the third and fourth stages occur inside
the plant root. Once the larvae have
entered the host plant root (usually at or
near the growing point), they become
sedentary. The females eventually
become ““sac-like,” with their posteriors
protruding from the root, and can be
seen as tiny white embedded objects
along the host plant’s roots. When the
females die, their body walls gradually
harden and darken to form the cysts.

When the nematode eggs are in the
cysts, they are able to withstand
chemical treatment. Since the cysts can
survive in the absence of host plants for
up to 30 years under ideal conditions,
eradication of PCN has typically
required long-term efforts. However,
fumigants have been found to be
effective at significantly reducing
nematode cyst population levels in the
absence of host plants, and repeated
fumigations over a period of years can
be used as an eradication tool.

On April 13, 2006, nematode cysts
from a sample of soil from a potato
grading station in Idaho were confirmed
to be PCN. Extensive traceback activities
have determined that at least seven
fields located in Bingham and
Bonneville Counties, ID, are infested.
Cysts recovered from a field were
officially confirmed to be PCN by the
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Animal and Plant Health Inspection
Service’s (APHIS) Plant Protection and
Quarantine (PPQ) program on June 12,
2006. This is the first detection of PCN
in the United States.

APHIS and the Idaho State
Department of Agriculture are
conducting ongoing detection and
delimiting surveys of all fields adjacent
to or otherwise potentially infested with
PCN. A robust survey of fields where
potatoes have been grown is currently
taking place throughout the State of
Idaho. Idaho has restricted the intrastate
movement of certain articles from the
infested area to prevent the spread of
PCN within Idaho. However, Federal
regulations are necessary to restrict the
interstate movement of certain articles
from the infested area to prevent the
spread of PCN to noninfested areas of
the United States. This interim rule
establishes those Federal regulations,
which are described below.

Restrictions on Interstate Movement of
Regulated Articles (§ 301.86)

Section 301.86 prohibits the interstate
movement of regulated articles from
quarantined areas except in accordance
with the regulations.

Definitions (§ 301.86-1)

Section 301.86—1 contains definitions
of the following terms: Administrator,
Animal and Plant Health Inspection
Service, associated field, certificate,
compliance agreement, departmental
permit, field, infestation (infested),
infested field, inspector, interstate,
limited permit, moved (move,
movement), nursery stock, person, Plant
Protection and Quarantine, potato cyst
nematode, quarantined area, regulated
article, and State.

Regulated Articles (§ 301.86-2)

Certain articles present a risk of
spreading PCN if they are moved from
quarantined areas without restrictions.
We call these articles regulated articles.
Paragraphs (a) through (h) of § 301.86—
2 list the following as regulated articles:

¢ Potato cyst nematodes;

e PCN host crops: Potato, eggplant,
pepper, tomatillos, and tomato;

¢ Root crops;

e Garden and dry beans and peas;

e All nursery stock;

e Soil, compost, humus, muck, peat,
and manure, and products on or in
which soil is commonly found,
including grass sod and plant litter;

e Hay, straw, and fodder;

¢ Any equipment or conveyance used
in an infested or associated field that
could carry soil if moved out of the
field; and

e Any other product, article, or means
of conveyance that an inspector

determines presents a risk of spreading
the potato cyst nematode, after the
inspector provides written notification
to the person in possession of the
product, article, or means of conveyance
that it is subject to the restrictions of the
regulations.

The last item listed above, which
provides for the designation of “‘any
other product, article, or means of
conveyance’ as a regulated article, is
intended to address the risks presented
by, for example, a truck with caked soil
that could have come from an infested
field; under this provision, an inspector
would be able to designate that truck as
a regulated article. This will allow an
inspector to ensure that any measures
necessary to mitigate the risk of
spreading PCN are carried out.

Quarantined Areas (§ 301.86-3)

Paragraph (a) of § 301.86—3 describes
the process by which the quarantined
area for PCN is designated. Under this
process, the Administrator will
designate as a quarantined area each
field that has been found to be infested
with PCN, each field that has been
found to be associated with an infested
field, and any area that the
Administrator considers necessary to
quarantine because of its inseparability
for quarantine enforcement purposes
from infested or associated fields.

In the past, we have published the
description of the quarantined area for
our domestic quarantines in the
regulations for those quarantines. For
the potato cyst nematode, we will
instead publish the description of the
quarantined area on the PPQ Web site
at http://www.aphis.usda.gov/plant
_health/plant_pest_info/potato/
pen.shtml. The description of the
quarantined area will include the date
the description was last updated and a
description of the changes that have
been made to the quarantined area. The
description of the quarantined area may
also be obtained by request from any
local office of PPQ; local offices are
listed in telephone directories. After a
change is made to the quarantined area,
we will publish a notice in the Federal
Register informing the public that the
change has occurred and describing the
change to the quarantined area.

Instead of including the description of
the quarantined area in the regulations,
the regulations set out a description of
the criteria APHIS will use to designate
a field as infested with PCN (an infested
field) or as a field associated with an
infested field (an associated field).
These criteria are found in paragraph (c)
of § 301.86-3. The regulations also state
the conditions under which infested
and associated fields will be removed

from quarantine in paragraph (d) of
§301.86—3. Because we will not be
publishing the description of the
quarantined area in the regulations, we
will be able to update it more quickly
if an infestation of PCN is detected, thus
allowing us to take prompt action to
prevent the spread of PCN and
providing necessary information to
affected parties in a more timely
manner. We believe our description of
the criteria by which infested and
associated fields will be designated and
how the quarantined area will be
determined will provide adequate
notice regarding the criteria by which
we will make changes to the
quarantined area. We invite public
comment on this approach to providing
the public with a description of the
quarantined area.

Paragraph (b) describes the conditions
for the designation of an area less than
an entire State as a quarantined area.
Less than an entire State will be
designated as a quarantined area only if
the Administrator determines that:

e The State has adopted and is
enforcing restrictions on the intrastate
movement of the regulated articles that
are equivalent to those imposed by the
regulations on the interstate movement
of regulated articles; and

e The designation of less than the
entire State as a quarantined area will
prevent the interstate spread of PCN.

We have determined that it is not
necessary to designate the entire State of
Idaho as a quarantined area. PCN has
not been found in any area of the State
other than portions of Bingham and
Bonneville Counties, and Idaho has
adopted and is enforcing restrictions on
the intrastate movement of regulated
articles from that area that are
equivalent to those we are imposing on
the interstate movement of regulated
articles. Therefore, in accordance with
the criteria described in the paragraphs
(a) through (c) of § 301.86-3, we have
designated the following area as a
quarantined area:

Idaho. That part of Township 1 North,
Range 37 East of the Boise Meridian that
lies east and south of the Snake River,
and sections 10 through 36 of Township
1 North, Range 37 East.

As mentioned earlier, paragraph (c) of
§301.86—3 sets out the criteria for
designating a field as an infested or
associated field. Paragraph (c)(1) states
that the Administrator will designate a
field as an infested field when PCN is
found in the field. PCN is difficult to
detect with the naked eye. It is typically
found through surveys, soil sampling,
and microscopic inspection.

Paragraph (c)(2) states that the
Administrator will designate a field as
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an associated field when PCN host
crops, as listed in § 301.86-2(b), have
been grown in the field in the last 10
years and:

e The field shares a border with an
infested field; or

e The field came into contact with a
regulated article from an infested field
within the last 10 years; or

e Within the last 10 years, the field
shared ownership, tenancy, seed,
drainage or runoff, farm machinery, or
other elements of shared cultural
practices with an infested field that
could allow spread of PCN, as
determined by the Administrator.

Fields will only be designated as
associated fields under the last criterion
above if the Administrator determines
that one of the circumstances listed
means that PCN could have been spread
from an infested field to the associated
field. If an infested field and a
noninfested field share cultural
practices, but the Administrator
determines that the specific cultural
practice that is shared does not pose a
risk of spreading PCN, the noninfested
field would not be designated as an
associated field.

It should be noted that, because soil
is a regulated article under § 301.86—
2(f), the unauthorized movement of soil
from an infested field to another field
will cause that field to be designated as
an associated field.

Paragraph (d) of § 301.86—3 described
the conditions under which fields will
be removed from quarantine. Under
paragraph (d)(1), an infested field will
be removed from quarantine when a 3-
year biosurvey protocol approved by
APHIS has been completed and the field
has been found to be free of PCN.

The biosurvey protocol involves
planting PCN host crops in soil from a
field and sampling the soil for PCN.
This process must be repeated three
times, over three crop cycles, with
negative results in order for APHIS to
declare the field to be free of PCN and
thus to remove the quarantine from an
infested field. We are confident that
such a process will be sufficient to
establish freedom from PCN.

One means to ensure that a field is
free of PCN is to avoid planting host
crops in it for at least 30 years; as noted
earlier, PCN can survive for up to 30
years in a dormant state without any
host crops to feed on. PPQ is also
developing a plan for eradicating PCN
in infested fields. A draft of the
eradication plan has guided our initial
eradication efforts. We will use the data
we gather from these efforts to further
refine the eradication plan. When the
plan is finalized, we will make it
available to the public. Regardless of the

eradication means used to ensure that a
field is free from PCN, however, we
would require the 3-year bioassay
protocol to confirm that freedom.

Under paragraph (d)(2), an associated
field will be removed from quarantine
when the field has been found to be free
of PCN according to a survey protocol
approved by the Administrator as
sufficient to support removal from
quarantine. The survey protocol to
designate an associated field as free of
PCN is more thorough than the
sampling process by which APHIS
determines that PCN is not known to
occur in a field, although not as
intensive as the biosurvey protocol for
infested fields. The additional steps
required by the survey protocol to
determine freedom are appropriate prior
to releasing a field from quarantine
entirely.

Paragraph (d)(3) states that if the
Administrator has quarantined any area
other than infested, adjacent, or
associated fields because of its
inseparability for quarantine
enforcement purposes from infested or
associated fields, as provided in
paragraph (a) of this section, that area
will be removed from quarantine when
the relevant infested or associated fields
are removed from quarantine.

Conditions Governing the Interstate
Movement of Regulated Articles From
Quarantined Areas (§ 301.86—4)

This section requires most regulated
articles moving interstate from
quarantined areas to be accompanied by
a certificate or a limited permit. The
articles must be moved in accordance
with §§301.86-5 and 301.86—8 and
under any additional conditions issued
by the Administrator to prevent the
spread of PCN. The U.S. Department of
Agriculture (USDA or the Department)
may move regulated articles interstate
without a certificate or limited permit if
the articles are moved for experimental
or scientific purposes.

Except for articles moved by APHIS or
the Department, only a regulated article
that is moved into the quarantined area
from outside the quarantined area and
that is accompanied by a waybill that
indicates the point of origin may be
moved interstate from the quarantined
area without a certificate or limited
permit. The article may not have been
combined or commingled with other
articles so as to lose its individual
identity. Additionally, the article must
be moved through the quarantined area
without stopping (except for refueling
and for traffic conditions such as traffic
lights and stop signs), and the regulated
article must not be unpacked or
unloaded in the quarantined area.

Issuance and Cancellation of
Certificates and Limited Permits
(§301.86-5)

Under Federal domestic plant
quarantine programs, there is a
difference between the use of
certificates and limited permits.
Certificates are issued for regulated
articles when an inspector finds that,
because of certain conditions (e.g., the
article is from a field that has been
surveyed for PCN by an inspector in the
last 3 years and in which PCN has not
been found, and no more than one PCN
host crop has been grown in the field in
the last 3 years), the regulated articles
can be moved safely from the
quarantined area without spreading
PCN. Regulated articles accompanied by
a certificate may be moved interstate
without further restrictions. Limited
permits are issued for regulated articles
when an inspector finds that, because of
a possible pest risk, the articles may be
safely moved interstate only subject to
further restrictions, such as movement
to specified destinations and movement
for limited purposes. Section 301.86-5
explains the conditions for issuing a
certificate or limited permit.

Paragraph (a) of § 301.86—5 sets out
the conditions under which an
inspector or person operating under a
compliance agreement will issue a
certificate for the interstate movement of
a regulated article. Paragraph (a)(1)
provides that, to be eligible for a
certificate, all regulated articles must be
moved in compliance with any
additional emergency conditions the
Administrator may impose under
section 414 of the Plant Protection Act
(7 U.S.C. 7714) to prevent the spread of
PCN. In addition, all regulated articles
must be eligible for unrestricted
movement under all other Federal
domestic plant quarantines and
regulations applicable to the regulated
article. We have included a footnote
(number 3) that provides an address for
securing the addresses and telephone
numbers of the local PPQ offices at
which services of inspectors may be
requested. We have also included a
footnote (number 4) that explains that
the Secretary of Agriculture may, under
the Plant Protection Act, take emergency
actions to seize, quarantine, treat,
destroy, or apply other remedial
measures to articles that are, or that he
or she has reason to believe are plants
pests or are infested, infected by, or
contain plant pests.

Specific requirements apply to the
movement of certain other regulated
articles. These requirements are listed in
paragraphs (a)(2) through (a)(7) of
§301.86-5.
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Paragraph (a)(2) contains specific
requirements that must be fulfilled for
an inspector to issue a certificate for the
movement of nursery stock. This
paragraph addresses three classes of
nursery stock:

e Potatoes intended for use as nursery
stock (i.e., seed potatoes) are prohibited
from moving interstate from the
quarantined area. Because potatoes are
the primary host of PCN, the interstate
movement of living potatoes for
planting would pose an extremely high
risk of spreading PCN if we allowed it
to occur.

e Nursery stock of PCN host crops
other than potatoes, as listed in
§ 301.86—2(b), must have been grown in
a field that meets the following
requirements:

O The field has been surveyed by an
inspector for PCN at least once in the
last 3 years;

© PCN has not been found in the
field; and

O No more than one PCN host crop
has been grown in the field in the last
3 years.

While these crops are not primary
hosts, they could still serve as pathways
for the spread of PCN; allowing their
movement only from fields that have
been surveyed and found to be free of
PCN will effectively mitigate this risk.

e Nursery stock of non-host crops that
is moved with soil (for example, nursery
stock grown and moved in potting soil)
must have been grown in a field that
meets the requirements for nursery
stock of PCN host crops listed above.
The regulations include this
requirement because the interstate
movement of soil poses a high risk of
spreading PCN, since PCN dwells in soil
before infesting a host. Nursery stock of
non-host crops that is moved without
soil must have been found by an
inspector to be free of soil on its roots
and on all other parts of the plant, in
order to ensure that the movement of
nursery stock of these non-host crops
poses no risk.

Paragraph (a)(3) addresses the
movement of potatoes and root crops for
consumption. Uses of potatoes and root
crops produced for consumption
include both table consumption and
processing into products such as frozen
french fries. Both potatoes and root
crops moved for consumption are likely
to carry soil, which poses a risk of
spreading PCN. (Potatoes grown for use
as nursery stock [seed potatoes] cannot
be easily converted into potatoes grown
for consumption.) Under paragraph
(a)(3), an inspector may issue a
certificate for the movement of potatoes
or root crops intended for consumption
from the quarantined area only if the

field in which the potatoes or root crops
have been grown meets the following
requirements:

e The field has been surveyed by an
inspector for PCN at least once in the
last 3 years and prior to the planting of
the potatoes or root crops;

¢ PCN has not been found in the
field; and

¢ No more than one PCN host crop
has been grown in the field the last 3
years.

Paragraph (a)(4) addresses soil and
associated products. An inspector may
issue a certificate for the interstate
movement of a regulated article listed in
§301.86—2(e), which includes soil,
compost, humus, muck, peat, and
decomposed manure, and products on
or in which soil is commonly found,
including grass sod and plant litter, only
if the article originated in a field that
meets the following requirements:

e The field has been surveyed by an
inspector for PCN at least once in the
last 3 years;

¢ PCN has not been found in the
field; and

e No more than one PCN host crop
has been grown in the field the last 3
years.

Paragraph (a)(5) addresses hay, straw,
and fodder. These commodities also
pose a risk because they may have soil
attached. Accordingly, an inspector may
issue a certificate for the movement of
hay, straw, or fodder from the
quarantined area only if the field where
the hay, straw, or fodder was produced
meets the following requirements:

e The field has been surveyed by an
inspector for PCN at least once in the
last 3 years;

¢ PCN has not been found in the
field; and

¢ No more than one PCN host crop
has been grown in the field the last 3
years.

Alternatively, an inspector may issue
a certificate for the interstate movement
of hay, straw, or fodder if it is produced
according to procedures judged by an
inspector to be sufficient to isolate it
from soil throughout its production and
handling. Isolation of stored hay, straw,
or fodder from soil is commonly
accomplished by using asphalt, gravel,
concrete, tarpaulins or pallets.

Paragraph (a)(6) addresses equipment
used in infested or associated fields. An
inspector may issue a certificate for the
interstate movement of equipment that
has been used in an infested or
associated field and that could carry soil
if moved out of the field only after the
equipment has been pressure-washed
under the supervision of an inspector to
remove all soil or steam-treated in
accordance with 7 CFR part 305. If

properly performed, the pressure-
washing will remove all soil from the
farm equipment, and the soil adhering
to the farm equipment is what poses a
risk of spreading PCN from the
quarantined area. Properly performed
steam treatment kills PCN.

Paragraph (b)(1) of § 301.86-5 sets out
general conditions for the issuance of a
limited permit. An inspector may issue
a limited permit for the interstate
movement of a regulated article if the
inspector determines that the article is
to be moved to a specified destination
for specified handling, utilization, or
processing, and that the movement will
not result in the spread of PCN because
life stages of PCN will be destroyed by
the specified handling, processing, or
utilization. A limited permit will only
be issued if the regulated article will be
moved in compliance with any
additional emergency conditions
imposed by the Administrator under
section 414 of the Plant Protection Act
(7 U.S.C. 7714) to prevent the spread of
PCN, and if the regulated article is
eligible for interstate movement under
all other Federal domestic plant
quarantines and regulations applicable
to the regulated article.

Paragraph (b)(2) sets out specific
conditions for the issuance of a limited
permit for the interstate movement from
the quarantined area of potatoes
intended for consumption. We
anticipate that potatoes intended for
consumption that are not eligible to
move from the quarantined area with a
certificate under paragraph (a)(3) may
nonetheless need to be moved from the
quarantined area for packing or
processing. This paragraph sets out
specific conditions under which they
may be moved. An inspector may issue
a limited permit to allow the interstate
movement of potatoes from the
quarantined area for packing or
processing only if:

e The potatoes are transported in a
manner that prevents the potatoes and
soil attached to the potatoes from
coming into contact with agricultural
premises outside the quarantined area;
and

e The potatoes are processed and
packed at facilities that handle potatoes,
waste, and waste water in a manner
approved by APHIS to prevent the
spread of PCN.

As a matter of policy, we will not
issue limited permits for potatoes grown
in an infested field if they are grown in
any year following the year in which
PCN is initially detected in the field.

Paragraph (c) of § 301.86-5 allows any
person who has entered into and is
operating under a compliance
agreement to issue a certificate or
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limited permit for the interstate
movement of a regulated article after an
inspector has determined that the article
is eligible for a certificate or limited
permit under § 301.86—5(a) or (b).

Also, §301.86—5(d) contains
provisions for the withdrawal of a
certificate or limited permit by an
inspector if the inspector determines
that the holder of the certificate or
limited permit has not complied with
all of the provisions for the use of the
document or with all the conditions
contained in the document. This section
also contains provisions for notifying
the holder of the reasons for the
withdrawal and for holding a hearing if
there is any conflict concerning any
material fact in the event that the person
wishes to appeal the cancellation.

Compliance Agreements and
Cancellation (§ 301.86-6)

Section 301.86—6 provides for the use
of and cancellation of compliance
agreements. Compliance agreements are
provided for the convenience of persons
who are involved in the growing,
handling, or moving of regulated articles
from quarantined areas. A person may
enter into a compliance agreement when
an inspector has determined that the
person requesting the compliance
agreement has been made aware of the
requirements of the regulations and the
person has agreed to comply with the
requirements of the regulations and the
provisions of the compliance agreement.
This section contains a footnote
(number 7) that explains where
compliance agreement forms may be
obtained.

Section 301.86—6 also provides that
an inspector may cancel the compliance
agreement upon finding that a person
who has entered into the agreement has
failed to comply with any of the
provisions of the regulations. The
inspector will notify the holder of the
compliance agreement of the reasons for
cancellation and offer an opportunity
for a hearing to resolve any conflicts of
material fact in the event that the person
wishes to appeal the cancellation.

Assembly and Inspection of Regulated
Articles (§ 301.86-7)

Section 301.86—7 provides that any
person (other than a person authorized
to issue certificates or limited permits
under § 301.86-5(c)) who desires a
certificate or limited permit to move
regulated articles must request, at least
48 hours before the desired interstate
movement, that an inspector issue a
certificate or limited permit. The
regulated articles must be assembled in
a place and manner directed by the
inspector.

Attachment and Disposition of
Certificates and Limited Permits
(§301.86-8)

Section 301.86-8 requires the
certificate or limited permit issued for
movement of the regulated article to be
attached, during the interstate
movement, to the regulated article, or to
a container carrying the regulated
article, or to the consignee’s copy of the
accompanying waybill. Further, the
section requires that the carrier or the
carrier’s representative must furnish the
certificate or limited permit to the
consignee listed on the certificate or
limited permit upon arrival at the
location provided on the certificate or
limited permit.

Costs and Charges (§ 301.86-9)

Section 301.86-9 explains the APHIS
policy that the services of an inspector
that are needed to comply with the
regulations are provided without cost
between 8 a.m. and 4:30 p.m., Monday
through Friday, except holidays, to
persons requiring those services, but
that APHIS will not be responsible for
any costs or charges incident to
inspections or compliance with the
provisions of the quarantine and
regulations in this subpart, other than
for the services of the inspector.

Treatments in 7 CFR Part 305

The phytosanitary treatments
regulations contained in 7 CFR part 305
set out standards and schedules for
treatments required in 7 CFR parts 301,
318, and 319 for fruits, vegetables, and
articles to prevent the introduction or
dissemination of plant pests or noxious
weeds into or through the United States.
Within 7 CFR part 305, § 305.2 lists
approved treatments for pests associated
with certain articles regulated in 7 CFR
parts 301, 318, and 319.

Certain treatments listed in § 305.2 are
approved for treating the golden
nematode (G. rostochiensis) but not
PCN. Due to the similar biology of these
two pests, we believe that treatments
approved to treat the golden nematode
will be effective at treating PCN.
Accordingly, we are amending § 305.2
to amend certain treatments for the
golden nematode to approve their use
on PCN as well. These treatments are:

e Steam sterilization treatment T—
406d, used for construction equipment
without cabs, used farm equipment
without cabs, and used containers; and

e Steam cleaning treatment T—406c,
used for automobiles and used farm
equipment with cabs.

Section 305.2 also contains treatments
for soil products that are approved to
treat G. rostochiensis. However, the risk

associated with moving soil from the
PCN quarantined area is such that we
are only allowing soil and soil products
to move from the quarantined area with
a certificate if they are from a field that
has been surveyed by an inspector and
found to be free of PCN. Therefore, we
are not approving any of the treatments
for soil products in § 305.2 to be used
to treat PCN.

Emergency Action

This rulemaking is necessary on an
emergency basis to prevent the spread of
PCN to noninfested areas of the United
States.

This rule is being made effective on
November 1, 2007, because the potato
harvesting season in Idaho ends on that
date, and regulated parties will need
time to prepare for the changes in
operations that will become necessary
when this rule becomes effective. Under
these circumstances, the Administrator
has determined that prior notice and
opportunity for public comment are
contrary to the public interest and that
there is good cause under 5 U.S.C. 553
for making this rule effective less than
30 days after publication in the Federal
Register.

We will consider comments we
receive during the comment period for
this interim rule (see DATES above).
After the comment period closes, we
will publish another document in the
Federal Register. The document will
include a discussion of any comments
we receive and any amendments we are
making to the rule.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has
been determined to be not significant for
the purposes of Executive Order 12866
and, therefore, has not been reviewed by
the Office of Management and Budget.

We are quarantining part of Bingham
and Bonneville Counties, ID, because of
the presence there of PCN and
restricting the interstate movement of
regulated articles from the quarantined
area. This action is necessary on an
emergency basis to prevent the spread of
PCN to noninfested areas of the United
States.

Tests conducted by PPQ on June 12
and July 13, 2006, confirmed the
presence of PCN in soil samples taken
from two fields in Bingham County.
Subsequently, four additional fields in
Bingham County and one field in
Bonneville County were found to be
infested. This is the first detection of
PCN from fields in the United States.

In addition to potatoes, tomatoes,
eggplant, peppers, tomatillos, and some
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weeds also serve as host to the potato
cyst nematode. The interim rule
regulates the movement of potatoes and
other host crops, as well as plants with
roots, root crops, soil, any equipment
used on farms that can carry soil, and
any other products, articles, or means of
conveyance when determined by an
inspector to present a hazard of spread
of PCN.

Three different classes of nursery
stock are regulated under the rule:

e Seed potatoes;

e Other host nursery stock (i.e.
tomatoes, eggplant, peppers, and
tomatillos); and

e Non-host nursery stock that is
moved with soil.

Seed potatoes are prohibited from
moving interstate from the quarantined
area since this would pose a high risk
of spreading PCN. Other host nursery
stock and non-host nursery stock in soil
may be moved out of the quarantined
area if either originates from a field that
has been inspected at least once in the
last three years, the field has been found
to be free of PCN, and no more than one
PCN host crop has been grown in the
field in the last three years. Non-host
nursery stock that is bare-rooted may be
moved from the quarantined area after
inspection to ensure the roots and all
other plant parts are free of soil.

Potatoes and root crops for
consumption are allowed to move
interstate from the quarantined area if
the articles originate from a field found
to be free of PCN, potatoes were grown
in a field in which no more than one
potato crop was grown in the previous

3 years, and articles are accompanied by
a certificate. Soil, compost, humus,
muck, peat, and manure, and products
on or in which soil is commonly found,
as well as hay, straw, or fodder may also
move interstate from the quarantined
area following the same criteria as that
for potatoes and root crops for
consumption. Interstate movement of
equipment that has been used in an
infested or associated field is allowed
after the equipment has been pressure-
washed under the supervision of an
inspector to remove all soil or after it
has been steam-treated.

Potatoes for consumption that are not
eligible to move from the quarantined
area with a certificate are allowed to
move from the quarantined area under
limited permit if they are moved and
processed under conditions designed to
prevent the spread of PCN. APHIS will
not issue limited permits for potatoes
grown in an infested field if they are
grown in any year following the year in
which PCN is initially detected in the
field. There are no domestic restrictions
against the movement of processed
products.

APHIS is adding provisions for
compliance agreements for entities
operating inside the quarantined area to
issue certificates and limited permits.
An infested field will only be removed
from quarantine after the completion of
a 3-year biosurvey protocol approved by
APHIS to determine whether the field is
free of PCN. One means to ensure
freedom of a field from PCN is not
planting host crops in the area for at

least 30 years; another is following the
APHIS eradication plan. The list of
quarantined areas will be maintained on
the PPQ Web site.

U.S. production and exports.
Potatoes, excluding sweet potatoes, are
a staple crop grown in a majority of U.S.
States. They are also the lead vegetable
crop in the United States. The Russet
variety, which is planted in the spring
and harvested in the fall, accounts for
approximately 75 percent of the total
U.S. acreage planted to potatoes. Ninety
percent of all potatoes are harvested in
the fall, with the remaining 10 percent
harvested in the other three seasons.
This 10 percent of production accounts
for specialty varieties that typically
command higher prices, such as round
white, red, yellow, and purple potatoes.

From 2000 to 2005, acreage planted to
fall potatoes and production of this
variety decreased by 9 percent
throughout the United States. The
decline in Idaho’s acreage and
production was sharper, falling by 22
percent and 23 percent, respectively.
Yields over the same period remained
relatively stable in the United States as
a whole and Idaho in particular. Fall
potatoes are marketed year-round from
July (early harvest areas) through June.
Potatoes can be stored for long periods
of time. This storage capability allows
flexibility in marketing; sellers can hold
their crop until more favorable prices
prevail on the market. Fresh potatoes
are mainly sold on the open market, not
contracted. Processing potatoes, on the
other hand, are typically contracted.

TABLE 1.—PRODUCTION AND FARM PRICES OF FALL POTATOES IN THE UNITED STATES, IDAHO, BINGHAM COUNTY,
IDAHO, AND BONNEVILLE COUNTY, IDAHO, 2000—2005

United States Idaho Bingham County, ID Bonneville County, ID
Farm price Farm price
) . ; Farm . Farm
Production Table proc- Production Table Proc- All uses Production price Production price
stock essing stock essing

1,000 Cwt. $ per Cwit. 1,000 Cwt. $ per Cwit. 1,000 Cwt. $ per 1,000 Cwt. $ per

Cwt. Cwt.
467,529 $5.27 $4.70 152,320 @) (@) $4.00 25,104 ®) 9,000 (®)
393,631 10.79 5.05 120,200 (@) (@) 6.15 18,330 ®) 8,136 ()
413,581 9.59 5.16 133,385 a) (@ 5.00 20,000 (®) 9,204 ()
410,588 7.32 5.10 123,180 $3.85 $4.30 4.40 19,598 ®) 8,537 (®)
410,253 6.76 5.06 131,970 3.40 4.50 4.25 20,740 ®) 9,070 ®)
423,926 10.04 5.21 118,288 6.90 4.90 5.70 18,080 (®) 8,250 ()

aPrices by use not available for these years.
bNo data available for prices at the county level.

Source: USDA, NASS, Potatoes: 2005 Summary, September 2006 and USDA, NASS, Idaho Office, County Estimates: Potatoes 2005, September 2006.

The United States ranks fourth in the
world in potato production, trailing
China, Russia, and India. Historically,
the United States has been a net
exporter of potatoes in value terms, with

1Most information in this section is derived from
the Economic Research Service’s Potato Briefing

exports of processed potatoes
accounting for a large portion of this

surplus. In 2003 and 2004, an increase
in imports of processed products from
Canada tipped this balance so that the

Room, available online at: http://www.ers.usda.gov/

Briefing/Potatoes/.

United States ran a trade deficit in those
years. However, the imports of Canadian
goods returned to historical levels in
2005, and the United States regained its
status as a net exporter. Exports of
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potatoes are on the rise and now
account for approximately one-third of
the value of farm sales. Over half of
these exports are processed products,
primarily frozen french fries. Japan is
the United States’ largest importer of
frozen fries, followed by Mexico and
Canada. Canada is the largest supplier of
U.S. potato imports.

Although historically Japan has been
the largest importer of U.S. frozen
potato products, that country banned
imports of fresh potatoes from the
United States starting in the 1950s.
However, in February of 2006, Japan
opened its market to the importation of
fresh potatoes from approved facilities
in 14 States: Arizona, California,
Colorado, Florida, Idaho, Maine,
Michigan, Minnesota, New Mexico,
North Dakota, Texas, Oregon,
Washington, and Wisconsin. The
outbreak of PCN in Idaho led to Japan’s
reimplementation of its ban on fresh
potatoes from the United States.

Idaho production and exports. Idaho
specializes in production of fall
potatoes. According to National
Agricultural Statistics Service (NASS)
data, there were no spring, summer, or
winter potatoes produced in Idaho from
2000 to 2005. Over 65 percent of U.S.
fall potatoes are grown in the Western
States. Idaho and Washington account
for 50 percent of the U.S. total, where
planted acreage in Idaho is more than
double that in Washington. Idaho’s
importance to the domestic potato
industry also makes this State
influential in the world market for
potatoes. Idaho exports a substantial
amount of potatoes on a yearly basis.
However, the majority of these exports
is in a processed form rather than fresh.
This analysis only focuses on the fresh
market since this is the portion that will
be affected by the interim rule.

From 2001 to 2006, Idaho exported on
average $6.2 million worth of table
potatoes to countries around the world.

On average, a large portion, 67 percent,
of Idaho’s fresh exports was destined for
Canada. Mexico also imported potatoes
from Idaho, accounting for 23 percent of
Idaho exports. Japan, as mentioned
previously, historically has prohibited
imports of fresh potatoes from the
United States. Thus, although Japan is a
substantial importer of processed
products, its imports of fresh potatoes
are negligible or nonexistent. Together,
Canada and Mexico accounted for
approximately 90 percent of Idaho
exports between 2001 and 2006,
although Idaho’s fresh potato sales
worldwide and the combined share
exported to Canada and Mexico have
fluctuated substantially (table 2).
Mexico has been an expanding market,
with sales increasing 90-fold over this 6-
year period, while exports to Canada
have declined by more than half. In
2005, Idaho’s potato exports to Mexico
exceeded its potato exports to Canada
for the first time.

TABLE 2.—IDAHO EXPORTS OF FRESH POTATOES BY COUNTRY, 2001—2006

World Canada Mexico Japan

Exports Exports Percentage Exports Percentage Exports Percentage

($1,000) ($1,000) of total ($1,000) of total ($1,000) of total
2007 i $3,622 $3,209 88.6 $34 0.9 $43 1.2
3,472 3,200 92.2 12 0.3 0 0.0
1,988 1,988 100.0 0 0.0 0 0.0
1,485 1,096 73.8 338 22.8 0 0.0
6,643 1,485 22.4 2,967 447 0 0.0
4,518 1,190 26.3 3,086 68.3 0 0.0

Source: Global Trade Information Services, World Trade Atlas: U.S. State Export Edition, April 2007.

Alternatives available to producers.
Under the interim rule, producers have
two options for dealing with an
infestation of PCN. The first of these is
a quarantine program. Under this
program, producers are prohibited from
planting potatoes or any other host crop
in the quarantined area for a minimum
of 30 years. APHIS has determined that
not planting host material for this
amount of time will ensure that the PCN
infestation has died out before the
quarantine is lifted. This is based on the
fact that PCN can survive for up to 30
years in a dormant state without any
host crops on which to feed.

Eradication is the second option
available to affected potato producers.
APHIS is currently working on a PCN
eradication protocol. However, an
approved protocol is not yet available.
The eradication protocol will prevent
producers from planting any crops on
PCN affected and associated fields for a
specified amount of time. However,
APHIS will assume the costs of
eradication for those producers wishing

to participate in this program, to the
extent that funds are available.

Initial Regulatory Flexibility Analysis

The Regulatory Flexibility Act
requires that agencies consider the
economic impact of rule changes on
small businesses, organizations, and
governmental jurisdictions. Section 603
of the Act requires agencies to prepare
and make available for public comment
an initial regulatory flexibility analysis
(IRFA) describing the expected impact
of rules on small entities. Sections
603(b) and 603(c) of the Act specify the
content of an IRFA. In this section, we
address these IRFA requirements.

Reasons for Action

APHIS is taking these actions based
on the finding of PCN in Idaho. The
quarantine measures are intended to
curtail the spread of PCN to other areas
of Idaho and the United States. The rule
is likely to benefit a majority of potato
producers in that it safeguards their
fields from infestation. Additionally,
declines in production resulting from

the quarantine are not expected to be
significant since the number of acres on
which potatoes would not be grown
accounts for only 0.3 percent of Idaho’s
potato acreage.?

Objectives and Legal Basis for Rule

The objective of the interim rule is to
prevent the spread of PCN by
quarantining infested or associated
fields or implementing APHIS approved
eradication protocols for these fields. A
widespread outbreak of PCN in Idaho
could have devastating consequences
for the U.S. potato industry. APHIS
believes the implementation of the
quarantine or eradication program and
related movement restrictions will
prevent the pest from spreading to other
areas in Idaho and the rest of the United
States.

This rule amends 7 CFR part 301 by
adding a new subpart regulating PCN.
The legal basis for the implementation

2Currently, 916 acres are considered to be
infested and would, therefore, be ineligible for
planting host crops.
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of a quarantine to prevent the spread of
PCN may be found in the Plant
Protection Act (7 U.S.C. 7701 et seq.),
which authorizes the Secretary of
Agriculture to implement programs and
policies designed to prevent the
introduction and spread of plant pests
and diseases.

Description and Estimated Number of
Small Entities Regulated

The PCN regulations being imposed
by APHIS are intended to prevent the
spread of the pest to additional areas.
Approximately 2,500 of the 330,000
acres planted to potatoes in Idaho are
regulated under the current quarantine
as imposed by the Federal Order. The
potential economic impacts of
regulating this area are presented in the
following paragraphs.

Given a quarantined area of
approximately 2,500 acres, 800,100
pounds of production are estimated to
be affected by the rule.? A reduction in
production of this magnitude is not
likely to have a significant economic
impact on the potato industry. Despite
the minimal impacts on domestic
production, export markets have been
closed due to the PCN outbreak. While
Canada and Mexico have banned
imports of fresh potatoes from Idaho,

Japan has banned imports of fresh
potatoes produced anywhere in the
United States. However, export statistics
indicate that the vast majority of U.S.
potatoes are consumed domestically.
From 2000 to 2005, exports of fresh and
processed potatoes amounted to
approximately 7 percent of domestic
production. Based on current
restrictions on U.S. imports resulting
from the PCN outbreak, we expect
exports to decline by approximately 19
percent, accounting for less than 2
percent of domestic production. The
reduction in the value of exports is
expected to be larger, since the United
States exports more processed products
than table potatoes. However, given that
domestic demand and supply can
fluctuate by as much as 4 percent from
one year to the next coupled with the
potato’s storage capability, it is likely
that the domestic market will be able to
absorb the excess supply created by
import bans placed on U.S. potatoes
because of the discovery of PCN in
certain parts of Idaho.4

Producers subject to the quarantine
may be negatively impacted by this
regulatory action. Those with infested
fields will not be able to plant any host
crop, including potatoes, tomatoes, or
eggplant, for at least 30 years if they are

seeking to remove their fields from
quarantine, unless a PCN eradication
protocol approved by the Administrator
is developed. However, producers may
plant non-host crops on the quarantined
acreage. In Bingham County, ID, the area
planted to potatoes is second only to
that planted to wheat. Producers in this
county also grow corn, oats, barley,
sugarbeets, and alfalfa hay. Based on
historical production (table 3) and
farmers’ desire to make a profit, it is
likely that farmers in the quarantined
area would choose to plant one of these
crops rather than forgo 30 years of
revenue which could be generated from
the land under quarantine. The planting
decision would be a function of market
prices, input costs, and expected
government payments for those
commodities classified as a program
crop. Farmers may choose to plant one
commodity or multiple commodities
depending on these factors. Given
alternative production opportunities, it
is not clear how producers in the
quarantined area would be affected. If
the crops mentioned above are viable
substitutes in production for the
ineligible crops, producers will likely
not face substantial impacts due to the
quarantine regulations. APHIS
welcomes public comment on this issue.

TABLE 3.—HARVESTED ACREAGE AND PRODUCTION OF VARIOUS CROPS IN BINGHAM COUNTY, ID, 2000-2005

Wheat Barley Hay Potatoes
Harvested acres
132,200 22,500 52,300 67,000
117,500 21,300 54,300 55,200
116,500 22,500 67,000 59,700
109,000 28,700 66,900 60,300
117,500 26,900 64,500 56,000
122,200 24,300 61,600 52,200
Production (1,000 Pounds)
2000 858,600 104,016 517,600 2,510,400
2001 .. 660,000 95,184 472,800 1,833,000
2002 .. 682,200 100,224 568,400 2,000,000
2003 .. 680,400 123,360 512,000 1,959,800
2004 .. 795,600 133,440 514,000 2,074,000
2005 .. 807,960 121,152 583,800 1,808,000

Source: USDA, NASS, Quick Stats Database, U.S. and All States County Data—Crops, October 2006.

3 Estimates are based on historical yields from
Bingham and Bonneville Counties and the
estimated number of acres quarantined under the
rule. An average of the yields from 2000 to 2005
excluding the high and low yields from the period

is multiplied by the number of acres quarantined

to estimate the level of production for the
quarantined area. The production numbers for the
two counties are then averaged to obtain the
estimate reported above.

4Only reductions of U.S. potato imports by other

countries attributable to the presence of PCN in
certain areas of Idaho are considered here.
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TABLE 4—HARVESTED ACREAGE AND PRODUCTION OF VARIOUS CROPS IN BONNEVILLE COUNTY, ID, 2000—2005

. Corn
Wheat Corn (grain) (silage) Oats Barley Hay Potatoes
Harvested acres
4,185,000 0 40,000 42,000 4,746,000 128,500 9,000,000
3,200,000 20,000 39,100 77,000 4,910,000 121,000 8,136,000
2,980,000 0 59,000 58,000 5,840,000 128,400 9,204,000
2,420,000 | .oovieiiieiiee | e 33,000 4,380,000 124,000 8,537,000
3,580,000 12,000 97,000 33,000 6,572,000 127,400 9,070,000
3,065,000 170,000 114,000 15,000 6,904,000 131,600 8,250,000
Production (1,000 Pounds)
251,100 0 80,000 1,344 227,808 257,000 900,000
192,000 1,120 78,200 2,464 235,680 242,000 813,600
178,800 0 118,000 1,856 280,320 256,800 920,400
145,200 | ooovieiiieiiens | e 1,056 210,240 248,000 853,700
214,800 672 194,000 1,056 315,456 254,800 907,000
183,900 9,520 228,000 480 331,392 263,200 825,000

Source: USDA, NASS, Quick Stats Database,

The eradication program will involve
planting cover crops rather than
commercial crops for a predetermined
amount of time. However, for those
producers wishing to participate in the
eradication program, APHIS will
assume the costs of implementing
eradication protocols it determines to be
effective, to the extent that funds are
available.

Impacts of the rule on the domestic
market are likely to be small, and the
benefits of the quarantine are expected
to outweigh the costs. Widespread
dissemination of the pest would likely
translate into significant economic
losses for producers and processors. Left
unchecked, PCN attacks the roots of the
potato plant, leaching nutrients from the
plant itself, which in turn reduces
yields, leading to significant declines in
production. Additionally, import bans
implemented by U.S. trading partners
would likely be more widespread and
may take longer to remove.

The rule may affect domestic
producers of potatoes, as well as potato
processing firms. It is likely that the
entities affected would be small
according to Small Business
Administration (SBA) guidelines. A
discussion of these impacts follows.

Affected U.S. potato producers are
expected to be small, based on 2002
Census of Agriculture data and SBA
guidelines for entities in the farm
category Potato Farming, Field, and
Seed Potato Production (North
American Industry Classification
System [NAICS] code 111211). The SBA
classifies producers in this farm
category with total annual sales of not
more than $750,000 as small entities.
APHIS does not have information on the
size distribution of the affected

U.S. and All States County Data—Crops, October 2006.

producers, but according to 2002
Agriculture Census data, there were a
total of 25,017 farms in Idaho in 2002.5
Of this number, approximately 95
percent had annual sales in 2002 of less
than $500,000, which is well below the
SBA'’s small entity threshold of
$750,000 for commodity farms.® This
indicates that the majority of farms are
considered small by SBA standards, and
it is reasonable to assume that most of
the 121 potato farms located in Bingham
County, ID, and the 47 potato farms
located in Bonneville County, ID, that
may be affected by this rule also qualify
as small. Potato packing firms classified
as NAICS 115114 (Postharvest Crop
Activities (except Cotton Ginning)) are
considered small if they have not more
than $6.5 million in total annual sales.
According to the County Business
Patterns report for Idaho published by
the Census Bureau, there were 30 post-
harvest establishments in Idaho in 2002,
the latest date for which numbers were
published. Of these, two were located in
Bingham County, and six were located
in Bonneville County. That report does
not report the value of total annual sales
or the distribution of annual sales for
firms in this category. Thus, it is not
known what percentage of potato
packing firms would be considered
small.

In the case of potato processors,
establishments classified within NAICS
311411 (Frozen Fruit, Juice, and
Vegetable Manufacturing), NAICS
311423 (Dried and Dehydrated Food
Manufacturing), NAICS 311919 (Other
Snack Food Manufacturing), and NAICS
311991 (Perishable Prepared Food

5 This number represents the total number of
farms in Idaho, including farms producing potatoes.
6 Source: SBA and 2002 Census of Agriculture.

Manufacturing) with not more than 500
employees are considered small by SBA
standards. Data from the Economic
Census shows that in 2002, there were
a total of 235 frozen fruit, juice, and
vegetable manufacturing establishments,
including firms manufacturing frozen
french fries, in the United States. Of
these firms, 215 or 92 percent employed
fewer than 500 employees and were,
therefore, considered small by SBA
standards. There were 181 dried and
dehydrated food manufacturing
establishments in 2002. Included in this
category are manufacturers of
dehydrated potato products. There were
176 firms with fewer than 500
employees in this category, accounting
for 97 percent of all firms. For other
snack food manufacturing
establishments, which includes firms
manufacturing potato chips, there were
338 establishments in the United States
in 2002. Of these establishments, 322
(over 95 percent) had fewer than 500
employees. Firms manufacturing peeled
or cut potatoes, included in the
perishable prepared food manufacturing
category, numbered 610 in 2002. Of
these, 603 (99 percent) had no more
than 500 employees.” Based on this
information, it is reasonable to conclude
that domestic producers and potato
processors that may be affected by the
rule are predominantly small entities.
Based on the data available to APHIS,
benefits to producers outside the
regulated area of curtailing the spread of
the pest will likely outweigh the costs
borne by producers in the affected area.
Major importers of fresh potatoes from
Idaho, including Canada and Mexico,
have lifted their original import

7 Source: SBA and 2002 Economic Census.
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prohibitions and now allow imports of
fresh potatoes from Idaho subject to
certain restrictions, including that the
potatoes did not originate from the
regulated area. Since the United States
exports many more potatoes in the
processed form, either as frozen french
fries or potato chips, the loss of the fresh
markets is not likely to have significant
economic impacts on the U.S. potato
industry. Additionally, the domestic
market would likely be able to absorb
any excess supply of fresh potatoes
resulting from the import bans imposed
by other countries. APHIS welcomes
public comment on these potential
effects.

Description and Estimate of Compliance
Requirements

Inspection services required to
comply with regulations are provided to
producers at no cost during regular
business hours. Certificates and limited
permits required to move regulated
articles out of a quarantine area may be
obtained without cost from an inspector
or person operating under a compliance
agreement.

Significant Alternatives to Rule Which
Accomplish the Stated Objectives and
Minimize Any Significant Economic
Impacts on Small Entities

It is the position of APHIS that there
are no alternatives to the interim rule
that would satisfactorily accomplish the
stated objectives and minimize any
significant impacts on small entities.
The rule will protect potato producers
outside the regulated area from the crop
damage and losses that would be
incurred if the potato cyst nematode
were allowed to spread.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

In accordance with section 3507(j) of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the information

collection and recordkeeping
requirements included in this interim
rule have been submitted for emergency
approval to the Office of Management
and Budget (OMB). OMB has assigned
control number 0579-0322 to the
information collection and
recordkeeping requirements.

We plan to request continuation of
that approval for 3 years. Please send
written comments on the 3-year
approval request to the following
addresses: (1) Office of Information and
Regulatory Affairs, OMB, Attention:
Desk Officer for APHIS, Washington, DC
20503; and (2) Docket No. APHIS—2006—
0143, Regulatory Analysis and
Development, PPD, APHIS, Station 3A—
03.8, 4700 River Road, Unit 118,
Riverdale, MD 20737-1238. Please state
that your comments refer to Docket No.
APHIS-2006-0143 and send your
comments within 60 days of publication
of this rule.

This interim rule establishes
regulations to quarantine part of the
State of Idaho because of the PCN and
restrict the interstate movement of
regulated articles from the quarantined
area. In order to move regulated articles
interstate from the quarantined area,
regulated parties must obtain certificates
or limited permits, and they may enter
into compliance agreements with
APHIS. We are soliciting comments
from the public (as well as affected
agencies) concerning our information
collection and recordkeeping
requirements. These comments will
help us:

(1) Evaluate whether the information
collection is necessary for the proper
performance of our agency’s functions,
including whether the information will
have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the
information collection, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
information collection on those who are
to respond (such as through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology; e.g., permitting
electronic submission of responses).

Estimate of burden: Public reporting
burden for this collection of information
is estimated to average 0.2686 hours per
response.

Respondents: Potato producers,
packers, processors and handlers.

Estimated annual number of
respondents: 400.

Estimated annual number of
responses per respondent: 7.65.

Estimated annual number of
responses: 3,060.

Estimated total annual burden on
respondents: 822 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

Copies of this information collection
can be obtained from Mrs. Celeste
Sickles, APHIS’ Information Collection
Coordinator, at (301) 734—7477.

E-Government Act Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the E-Government Act
to promote the use of the Internet and
other information technologies, to
provide increased opportunities for
citizen access to Government
information and services, and for other
purposes. For information pertinent to
E-Government Act compliance related
to this interim rule, please contact Mrs.
Celeste Sickles, APHIS’ Information
Collection Coordinator, at (301) 734—
7477.

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

m Accordingly, we are amending 7 CFR
parts 301 and 305 as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

m 1. The authority citation for part 301
continues to read as follows:

Authority: 7 U.S.C. 7701-7772 and 7781—
7786; 7 CFR 2.22, 2.80, and 371.3.

Section 301.75-15 issued under Sec. 204,
Title II, Public Law 106-113, 113 Stat.
1501A—-293; sections 301.75—15 and 301.75—
16 issued under Sec. 203, Title II, Public Law
106—-224, 114 Stat. 400 (7 U.S.C. 1421 note).

m 2. Part 301 is amended by adding a
new ‘“Subpart—Potato Cyst Nematode,”
§§ 301.86 through 301.86-9, to read as
follows:

Subpart—Potato Cyst Nematode

Sec.

301.86 Restrictions on interstate movement
of regulated articles.

301.86—1 Definitions.

301.86—2 Regulated articles.

301.86—3 Quarantined areas.

301.86—4 Conditions governing the
interstate movement of regulated articles
from quarantined areas.

301.86-5 Issuance and cancellation of
certificates and limited permits.

301.86-6 Compliance agreements and
cancellation.
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301.86-7 Assembly and inspection of
regulated articles.

301.86-8 Attachment and disposition of
certificates and limited permits.

301.86-9 Costs and charges.

Subpart—Potato Cyst Nematode

§301.86 Restrictions on interstate
movement of regulated articles.

No person may move interstate from
any quarantined area any regulated
article except in accordance with this
subpart.?

§301.86-1 Definitions.

Administrator. The Administrator,
Animal and Plant Health Inspection
Service, or any person authorized to act
for the Administrator.

Animal and Plant Health Inspection
Service. The Animal and Plant Health
Inspection Service (APHIS) of the
United States Department of
Agriculture.

Associated field. A field that has been
found to be at risk for infestation with
potato cyst nematode in accordance
with § 301.86-3(c)(2).

Certificate. A document in which an
inspector or person operating under a
compliance agreement affirms that a
specified regulated article is free of
potato cyst nematode and may be
moved interstate to any destination.

Compliance agreement. A written
agreement between APHIS and a person
engaged in growing, handling, or
moving regulated articles, wherein the
person agrees to comply with this
subpart.

Departmental permit. A document
issued by the Administrator in which he
or she affirms that interstate movement
of the regulated article identified on the
document is for scientific or
experimental purposes and that the
regulated article is eligible for interstate
movement in accordance with §301.86—
4.

Field. A defined production site that
is managed separately from surrounding
areas for phytosanitary purposes.

Infestation (infested). The presence of
the potato cyst nematode or the
existence of circumstances that makes it
reasonable to believe that the potato cyst
nematode is present.

Infested field. A field that has been
found to be infested with potato cyst
nematode in accordance with §301.86—
3(c)(1).

Inspector. Any employee of APHIS or
other person authorized by the

1 Any properly identified inspector is authorized
to stop and inspect persons and means of
conveyance and to seize, quarantine, treat, apply
other remedial measures to, destroy, or otherwise
dispose of regulated articles as provided in section
414 of the Plant Protection Act (7 U.S.C. 7714).

Administrator to perform the duties
required under this subpart.

Interstate. From any State into or
through any other State.

Limited permit. A document in which
an inspector or person operating under
a compliance agreement affirms that the
regulated article identified on the
document is eligible for interstate
movement in accordance with § 301.86—
5(b) only to a specified destination and
only in accordance with specified
conditions.

Moved (move, movement). Shipped,
offered for shipment, received for
transportation, transported, carried, or
allowed to be moved, shipped,
transported, or carried.

Nursery stock. Living plants and plant
parts intended to be planted, to remain
planted, or to be replanted.

Person. Any association, company,
corporation, firm, individual, joint stock
company, partnership, society, or other
entity.

Plant Protection and Quarantine. The
Plant Protection and Quarantine
program of the Animal and Plant Health
Inspection Service, United States
Department of Agriculture.

Potato cyst nematode. The potato cyst
nematode (Globodera pallida), in any
stage of development.

Quarantined area. Any State or
portion of a State designated as a
quarantined area in accordance with the
provisions in § 301.86-3.

Regulated article. Any article listed in
§301.86-2 or otherwise designated as a
regulated article in accordance with
§301.86-2(i).

State. The District of Columbia,
Puerto Rico, the Northern Mariana
Islands, or any State, territory, or
possession of the United States.

§301.86-2 Regulated articles.
The following are regulated articles:
(a) Potato cyst nematodes.2
(b) The following potato cyst
nematode host crops:

Eggplant (Solanum melongena L.)
Pepper (Capsicum spp.)

Potato (Solanum tuberosum L.)
Tomatillo (Physalis philadelphica)
Tomato (Lycopersicon esculentum L.)

(c) Root crops.

(d) Garden and dry beans (Phaseolus
spp.) and peas (Pisum spp.).

(e) All nursery stock.

() Soil, compost, humus, muck, peat,
and manure, and products on or in
which soil is commonly found,
including grass sod and plant litter.

(g) Hay, straw, and fodder.

2Permit and other requirements for the interstate

movement of potato cyst nematodes are contained
in part 330 of this chapter.

(h) Any equipment or conveyance
used in an infested or associated field
that can carry soil if moved out of the
field.

(i) Any other product, article, or
means of conveyance not listed in
paragraphs (a) through (h) of this section
that an inspector determines presents a
risk of spreading the potato cyst
nematode, after the inspector provides
written notification to the person in
possession of the product, article, or
means of conveyance that it is subject to
the restrictions of this subpart.

§301.86-3 Quarantined areas.

(a) Designation of quarantined areas.
In accordance with the criteria listed in
paragraph (c) of this section, the
Administrator will designate as a
quarantined area each field that has
been found to be infested with potato
cyst nematode, each field that has been
found to be associated with an infested
field, and any area that the
Administrator considers necessary to
quarantine because of its inseparability
for quarantine enforcement purposes
from infested or associated fields. The
Administrator will publish the
description of the quarantined area on
the Plant Protection and Quarantine
Web site, http://www.aphis.usda.gov/
plant_health/plant_pest_info/potato/
pen.shtml. The description of the
quarantined area will include the date
the description was last updated and a
description of the changes that have
been made to the quarantined area. The
description of the quarantined area may
also be obtained by request from any
local office of PPQ; local offices are
listed in telephone directories. After a
change is made to the quarantined area,
we will publish a notice in the Federal
Register informing the public that the
change has occurred and describing the
change to the quarantined area.

(b) Designation of an area less than an
entire State as a quarantined area. Less
than an entire State will be designated
as a quarantined area only if the
Administrator determines that:

(1) The State has adopted and is
enforcing restrictions on the intrastate
movement of the regulated articles that
are equivalent to those imposed by this
subpart on the interstate movement of
regulated articles; and

(2) The designation of less than the
entire State as a quarantined area will
prevent the interstate spread of the
potato cyst nematode.

(c) Criteria for designation of fields as
infested fields and associated fields. (1)
Infested fields. The Administrator will
designate a field as an infested field
when a potato cyst nematode is found
in the field.
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(2) Associated fields. The
Administrator will designate a field as
an associated field when potato cyst
nematode host crops, as listed in
§ 301.86—2(b), have been grown in the
field in the last 10 years and

(i) The field shares a border with an
infested field; or

(ii) The field came into contact with
a regulated article listed in § 301.86-2
from an infested field within the last 10
years; or

(iii) Within the last 10 years, the field
shared ownership, tenancy, seed,
drainage or runoff, farm machinery, or
other elements of shared cultural
practices with an infested field that
could allow spread of the potato cyst
nematode, as determined by the
Administrator.

(d) Removal of fields from
quarantine—(1) Infested fields. An
infested field will be removed from
quarantine when a 3-year biosurvey
protocol approved by APHIS has been
completed and the field has been found
to be free of PCN.

(2) Associated fields. An associated
field will be removed from quarantine
when the field has been found to be free
of potato cyst nematode according to a
survey protocol approved by the
Administrator as sufficient to support
removal from quarantine.

(3) Removal of other areas from
quarantine. If the Administrator has
quarantined any area other than infested
or associated fields because of its
inseparability for quarantine
enforcement purposes from infested or
associated fields, as provided in
paragraph (a) of this section, that area
will be removed from quarantine when
the relevant infested or associated fields
are removed from quarantine.

§301.86-4 Conditions governing the
interstate movement of regulated articles
from quarantined areas.

(a) Any regulated article may be
moved interstate from a quarantined
area only if moved under the following
conditions:

(1) With a certificate or limited permit
issued and attached in accordance with
§§301.86—5 and 301.86-8;

(2) Without a certificate or limited
permit if:

(i) The regulated article is moved by
the United States Department of
Agriculture for experimental or
scientific purposes; or

(ii) The regulated article originates
outside the quarantined area and is
moved interstate through the
quarantined area under the following
conditions:

(A) The points of origin and
destination are indicated on a waybill
accompanying the regulated article; and

(B) The regulated article is moved
through the quarantined area without
stopping (except for refueling and for
traffic conditions such as traffic lights
and stop signs); and

Q) Tﬁe regulated article is not
unpacked or unloaded in the
quarantined area; and

(D) The article has not been combined
or commingled with other articles so as
to lose its individual identity.

(b) When an inspector has probable
cause to believe a person or means of
conveyance is moving a regulated article
interstate, the inspector is authorized to
stop the person or means of conveyance
to determine whether a regulated article
is present and to inspect the regulated
article. Articles found to be infested by
an inspector, and articles not in
compliance with the regulations in this
subpart, may be seized, quarantined,
treated, subjected to other remedial
measures, destroyed, or otherwise
disposed of.

§301.86-5 Issuance and cancellation of
certificates and limited permits.

(a) Certificates. An inspector 3 or
person operating under a compliance
agreement may issue a certificate for the
interstate movement of a regulated
article if the inspector determines that
the regulated article satisfies the general
requirements for a certificate in
paragraph (a)(1) of this section and any
requirements that may apply to the
regulated article under paragraphs (a)(2)
through (a)(7) of this section.

(1) Certification requirements for all
regulated articles. The regulated article
must be moved in compliance with any
additional emergency conditions the
Administrator may impose under
section 414 of the Plant Protection Act
(7 U.S.C. 7714) 4 to prevent the spread
of the potato cyst nematode. In addition,
the regulated article must be eligible for
unrestricted movement under all other
Federal domestic plant quarantines and
regulations applicable to the regulated
article.

(2) Certification requirements for
nursery stock.—(i) Potatoes. Potatoes

3 Inspectors are assigned to local offices of APHIS,
which are listed in local telephone directories.
Information concerning such local offices may also
be obtained from the Animal and Plant Health
Inspection Service, Plant Protection and
Quarantine, Domestic and Emergency Operations,
4700 River Road Unit 134, Riverdale, Maryland
20737-1236.

4 Section 414 of the Plant Protection Act (7 U.S.C.
7714) provides that the Secretary of Agriculture
may, under certain conditions, hold, seize,
quarantine, treat, apply other remedial measures to
destroy or otherwise dispose of any plant, plant
pest, plant product, article, or means of conveyance
that is moving, or has moved into or through the
United States or interstate if the Secretary has
reason to believe the article is a plant pest or is
infested with a plant pest at the time of movement.

intended for use as nursery stock (i.e.,
seed potatoes) are prohibited from being
moved interstate from the quarantined
area.

(ii) Nursery stock of other host crops.
An inspector may issue a certificate for
the interstate movement of nursery
stock of potato cyst nematode host crops
other than potatoes, as listed in
§ 301.86—2(b), if the nursery stock was
grown in a field that meets the following
requirements:

(A) The field has been surveyed by an
inspector for potato cyst nematode at
least once in the last 3 years;

(B) The potato cyst nematode has not
been found in the field; and

(C) No more than one potato cyst
nematode host crop, as listed in
§ 301.86—2(b), has been grown in the last
3 years.

(iii) Nursery stock of non-host crops—
(A) With soil. An inspector may issue a
certificate for the interstate movement of
nursery stock of non-host crops moved
with soil if the nursery stock was grown
in a field that meets the following
requirements:

(1) The field has been surveyed by an
inspector for potato cyst nematode at
least once in the last 3 years;

(2) The potato cyst nematode has not
been found in the field; and

(3) No more than one potato cyst
nematode host crop, as listed in
§ 301.86—2(b), has been grown in the
field in the last 3 years.

(B) Without soil (bare-rooted). An
inspector may issue a certificate for the
interstate movement of nursery stock of
non-host crops moved without soil if
the inspector finds the nursery stock to
be free of soil on its roots and on all
other parts of the plant.

(3) Certification requirements for
potatoes and root crops for
consumption. An inspector may issue a
certificate for the movement of potatoes
or root crops intended for consumption
from the quarantined area only if the
field in which the potatoes or root crops
were grown meets the following
requirements:

(i) The field has been surveyed by an
inspector for PCN at least once in the
last 3 years and prior to the planting of
the potatoes or root crops;

(i1) PCN has not been found in the
field; and

(iii) No more than one PCN host crop
has been grown in the field in the last
3 years.

(4) Certification requirements for soil
and associated products. An inspector
may issue a certificate for the interstate
movement of a regulated article listed in
§ 301.86—2(e) only if the article
originated in a field that meets the
following requirements:
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(i) The field has been surveyed by an
inspector for potato cyst nematode at
least once in the last 3 years;

(ii) The potato cyst nematode has not
been found in the field; and

(iii) No more than one potato cyst
nematode host crop, as listed in
§ 301.86—2(b), has been grown in the last
3 years.

(5) Certification requirements for hay,
straw, and fodder. An inspector may
issue a certificate for the movement of
hay, straw, or fodder from the
quarantined area only if:

(i) The field where the hay, straw, or
fodder was produced meets the
following requirements:

(A) The field has been surveyed by an
inspector for potato cyst nematode at
least once in the last 3 years;

(B) The potato cyst nematode has not
been found in the field; and

(C) No more than one potato cyst
nematode host crop, as listed in
§ 301.86—2(b), has been grown in the
field in the last 3 years; or

(ii) The hay, straw, or fodder is
produced according to procedures
judged by an inspector to be sufficient
to isolate it from soil throughout its
production.

(6) Certification requirements for
equipment used in infested or
associated fields. An inspector may
issue a certificate for the interstate
movement of equipment that has been
used in an infested or associated field
and that can carry soil if moved out of
the field only after the equipment has
been pressure-washed under the
supervision of an inspector to remove
all soil or steam-treated in accordance
with part 305 of this chapter.

(b) Limited permits—(1) General
conditions. An inspector ® may issue a
limited permit for the interstate
movement of a regulated article if the
inspector determines that:

(i) The regulated article is to be
moved interstate to a specified
destination for specified handling,
processing, or utilization (the
destination and other conditions to be
listed in the limited permit), and this
interstate movement will not result in
the spread of the potato cyst nematode
because life stages of the potato cyst
nematode will be destroyed by the
specified handling, processing, or
utilization;

(ii) The regulated article is to be
moved in compliance with any
additional emergency conditions the
Administrator may impose under
section 414 of the Plant Protection Act
(7 U.S.C. 7714) to prevent the spread of
the potato cyst nematode; and

5 See footnote 3 to § 301.86—5(a).

(iii) The regulated article is eligible
for interstate movement under all other
Federal domestic plant quarantines and
regulations applicable to the regulated
article.

(2) Specific conditions for potatoes for
consumption. An inspector may issue a
limited permit to allow the interstate
movement of potatoes from the
quarantined area for processing or
packing only if:

(i) The potatoes are transported in a
manner that prevents the potatoes and
soil attached to the potatoes from
coming into contact with agricultural
premises outside the quarantined area;
and

(ii) The potatoes are processed or
packed at facilities that handle potatoes,
waste, and waste water in a manner
approved by APHIS to prevent the
spread of potato cyst nematode.

(c) Certificates and limited permits for
the interstate movement of regulated
articles may be issued by an inspector
or person operating under a compliance
agreement. A person operating under a
compliance agreement may issue a
certificate for the interstate movement of
a regulated article after an inspector has
determined that the regulated article is
eligible for a certificate in accordance
with paragraph (a) of this section. A
person operating under a compliance
agreement may issue a limited permit
for interstate movement of a regulated
article after an inspector has determined
that the regulated article is eligible for
a limited permit in accordance with
paragraph (b) of this section.

(d) Any certificate or limited permit
that has been issued may be withdrawn,
either orally or in writing, by an
inspector if he or she determines that
the holder of the certificate or limited
permit has not complied with all
provisions in this subpart for the use of
the certificate or limited permit or has
not complied with all the conditions
contained in the certificate or limited
permit. If the withdrawal is oral, the
withdrawal and the reasons for the
withdrawal will be confirmed in writing
as promptly as circumstances allow.
Any person whose certificate or limited
permit has been withdrawn may appeal
the decision in writing to the
Administrator within 10 days after
receiving the written notification of the
withdrawal. The appeal must state all of
the facts and reasons upon which the
person relies to show that the certificate
or limited permit was wrongfully
withdrawn. As promptly as
circumstances allow, the Administrator
will grant or deny the appeal, in writing,
stating the reasons for the decision. A
hearing will be held to resolve any
conflict as to any material fact. Rules of

practice concerning a hearing will be
adopted by the Administrator.

(Approved by the Office of Management and
Budget under control number 0579-0322)

§301.86-6 Compliance agreements and
cancellation.

(a) Any person engaged in growing,
handling, or moving regulated articles
may enter into a compliance agreement
when an inspector determines that the
person is aware of this subpart, agrees
to comply with its provisions, and
agrees to comply with all the provisions
contained in the compliance
agreement.®

(b) Any compliance agreement may be
canceled, either orally or in writing, by
an inspector whenever the inspector
finds that the person who has entered
into the compliance agreement has
failed to comply with any of the
provisions of this subpart. If the
cancellation is oral, the cancellation and
the reasons for the cancellation will be
confirmed in writing as promptly as
circumstances allow. Any person whose
compliance agreement has been
canceled may appeal the decision, in
writing, to the Administrator, within 10
days after receiving written notification
of the cancellation. The appeal must
state all of the facts and reasons upon
which the person relies to show that the
compliance agreement was wrongfully
canceled. As promptly as circumstances
allow, the Administrator will grant or
deny the appeal, in writing, stating the
reasons for the decision. A hearing will
be held to resolve any conflict as to any
material fact. Rules of practice
concerning a hearing will be adopted by
the Administrator.

§301.86-7 Assembly and inspection of
regulated articles.

(a) Any person (other than a person
authorized to issue certificates or
limited permits under § 301.86—5(c))
who desires a certificate or limited
permit to move a regulated article
interstate must notify an inspector? as
far in advance of the desired interstate
movement as possible, but no less than
48 hours before the desired interstate
movement.

(b) The regulated article must be
assembled at the place and in the
manner the inspector designates as
necessary to comply with this subpart.

6 Compliance agreement forms are available
without charge from local Plant Protection and
Quarantine offices, which are listed in telephone
directories.

7 See footnote 3 to §301.86-5(a).
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§301.86-8 Attachment and disposition of
certificates and limited permits.

(a) A certificate or limited permit
required for the interstate movement of
a regulated article must, at all times
during the interstate movement, be:

(1) Attached to the outside of the
container containing the regulated
article; or

(2) Attached to the regulated article
itself if not in a container; or

(3) Attached to the consignee’s copy
of the accompanying waybill. If the
certificate or limited permit is attached
to the consignee’s copy of the waybill,
the regulated article must be sufficiently
described on the certificate or limited
permit and on the waybill to identify
the regulated article.

regulated article must be furnished by
the carrier or the carrier’s representative
to the consignee listed on the certificate
or limited permit upon arrival at the
location provided on the certificate or
limited permit.

(Approved by the Office of Management and
Budget under control number 0579-0322)

§301.86-9 Costs and charges.

The services of the inspector during
normal business hours (8 a.m. to 4:30
p-m., Monday through Friday, except
holidays) will be furnished without
cost. APHIS will not be responsible for
any costs or charges incident to
inspections or compliance with the
provisions of the quarantine and

PART 305—PHYTOSANITARY
TREATMENTS

m 3. The authority citation for 7 CFR
part 305 continues to read as follows:
Authority: 7 U.S.C. 7701-7772 and 7781—

7786; 21 U.S.C. 136 and 136a; 7 CFR 2.22,
2.80, and 371.3.

m 4.In § 305.2, in the table in paragraph
(g), the entries for “Automobiles” and
“Construction equipment without
cabs”’; the first entry for “Used farm
equipment with cabs”; and the entries
for “Used farm equipment without
cabs” and “Used containers” are revised
to read as follows:

§305.2 Approved treatments.

(b) The certificate or limited permit regulations in this subpart, other than * * * * *
for the interstate movement of a for the services of the inspector. (g)* * *
Article Pest Treatment
Automobiles ... Globodera rostochiensis and G. T406-c, steam cleaning: Steam at high pressure until all soil is re-
pallida. moved. Treated surfaces must be thoroughly wet and heated.
Construction equipment without G. rostochiensis and G. pallida ..... SS T-406d.
cabs.

Used farm equipment with cabs ....

* *

Used farm equipment without cabs
Used containers

G. rostochiensis and G. pallida .....

T406—c, steam cleaning: Steam at high pressure until all soil is re-

moved. Treated surfaces must be thoroughly wet and heated.

G. rostochiensis and G. pallida ..... SS T-406d.
G. rostochiensis and G. pallida ..... SS T-406d.

* *

* * * * *

Done in Washington, DG, this 5th day of
September 2007.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E7-17842 Filed 9-11-07; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE
Farm Service Agency

7 CFR Part 770

RIN 0560-AG87

Indian Tribal Land Acquisition
Program Loan Writedowns

AGENCY: Farm Service Agency, USDA.
ACTION: Final rule.

SUMMARY: This rule revises the Farm
Service Agency (FSA) Indian Tribal
Land Acquisition Program (ITLAP)
regulations as required by the Native
American Technical Corrections Act of
2006. The regulations pertaining to
rental value write-down of ITLAP loans

will not require a market value rent
study where the land is actually rented.
The actual rents received shall be used
to determine the rental value of the
property for write-down purposes.

DATES: Effective Date: October 12, 2007.

FOR FURTHER INFORMATION CONTACT: Mel
Thompson, Senior Loan Officer, Farm
Service Agency; telephone: 202—-720—
7862; Facsimile: 202-690-1196; E-mail:
mel_thompson@wdc.usda.gov. Persons
with disabilities who require alternative
means for communication (Braille, large
print, audio tape, etc.) should contact
the USDA Target Center at (202) 720—
2600 (voice and TDD).

SUPPLEMENTARY INFORMATION:

Discussion of the Final Rule

This rule revises the write-down
servicing regulations of the Farm
Service Agency’s (FSA) Indian Tribal
Land Acquisition Loan Program (ITLAP)
to comply with section 203 of the Native
American Technical Corrections Act of
2006, Public Law 109-221 (25 U.S.C.
494a) (“NATCA™).

A. Background

ITLAP loans assist Native American
tribes or tribal corporations with the
acquisition of land interests within the
tribal reservation or in an Alaskan
community as set out in 7 CFR part 770.
Loan funds may be used to acquire land,
land interests and appurtenances which
will be used for the benefit of the tribe
or its members, pay costs for loan
closing, and refinance non-USDA debts
the applicant incurred to purchase the
land in certain situations. During the
life of the ITLAP loan the borrower has
a number of servicing options available
based on changes in their loan status.
The servicing options available depend
on each borrower’s circumstances and
can include reamortization,
consolidation, interest rate reduction,
deferral, land exchanges, debt
writedown, release of reserve accounts,
or a combination thereof.

B. Writedown Requirements

Under 7 CFR 770.10(e) the Agency
may reduce the unpaid principal and
interest on an ITLAP loan based, in part,
on the land sale value or rental value of
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the ITLAP property. The option used is
as requested by the borrower or, if it
requests both, the write-down is based
on which option provides the greatest
debt reduction. To be eligible for either
writedown option the borrower must be
in a persistent poverty county, have a
per capita income for individual
enrolled tribal members of less than 50
percent of the Federal poverty income
rate, and have a tribal unemployment
rate in excess of 50 percent.

In a rental value write-down, FSA
reduces the unpaid principal and
interest on the loan approved for the
writedown so that the annual loan
payment for the remaining term of each
loan equals the average of annual rental
value of the land purchased with the
loan. The rental value writedown option
was provided along with a few other
changes to ITLAP regulations in a final
rule published on February 11, 2005 (70
FR 7165). For determining the value of
the property, that rule replaced the
requirement for a full appraisal (i.e.,
combining comparable sales, income,
and cost approaches) with a
requirement for a study of the rental
income of properties similar to and near
the land purchased with ITLAP funds.
See 7 CFR 770.2 and 770.10(e)(4).

C. Changes Required by the NATCA

Section 203 of the NATCA (effective
May 12, 2006) provides:

Notwithstanding any other provision of
law, any actual rental proceeds from the lease
of land acquired under * * * [ITLAP
program authority] (25 U.S.C. 488) certified
by the Secretary of the Interior shall be
deemed—

(1) To constitute the rental value of that
land; and

(2) To satisfy the requirement for appraisal
of that land.

Thus, this rule amends the definition
of “rental value”, as it pertains to
ITLAP, to provide that actual rents
received will be used to determine the
average rental value and the amount of
write-down, rather than market rent, in
accordance with the statute. Five years
of data will be requested and yield the
most reliable average, but the Agency
will accept fewer years data if that is all
that is available. If no actual rents have
been received, then the borrower must
provide a 5-year market value rent
study. The economic and other effects of
this change are difficult to estimate;
however, it likely will reduce the
borrower’s costs, eliminate the time
required to complete an appraisal, and
reduce FSA’s application processing
time. On the other hand, the
administrative costs to the Government
will likely increase due to the change in

calculating the amount of debt to be
forgiven by rental value write-down.

D. Summary of Economic Impacts

Under the new write-down rules
required under Section 203 of the
NATCA, ITLAP borrowers will be able
to use a 5-year average of actual rental
income received on the land purchased
with the ITLAP loan to determine any
write-down amount requested. This
provision increases the likelihood that
principal and accrued interest write-
downs will occur in the program and
that higher ITLAP loan subsidy rates
will follow. FSA estimates that a total of
3 current ITLAP borrowers will meet the
new write-down criteria and the
estimated costs of this rule are based
upon the assumption that all 3
borrowers are likely to take advantage of
the lower standards imposed by
NATCA. These 3 borrowers owe
approximately $20 million on loans that
originally totaled $31 million. FSA
estimates the taxpayer costs will
increase by as much as $5 million as a
result of write-downs to these 3
borrowers. Furthermore, future taxpayer
costs are expected to increase slightly as
a result of higher subsidy costs resulting
from higher loan losses.

Notice and Comment

The notice and comment provisions
of 5 U.S.C. 553 and the Statement of
Policy of the Secretary of Agriculture
effective July 24, 1971, (36 FR 13804),
relating to notices of proposed
rulemaking and public participation in
rulemaking, provide that certain rules
may go forward without public notice
and comment when they are in the
public interest. This regulation adopts
changes mandated in the NATCA
Section 203. Accordingly, this rule is
published without requesting public
comment and will be effective 30 days
after publication in the Federal
Register.

Executive Order 12866

This rule has been determined under
Executive Order 12866 to be significant
and was reviewed by the Office of
Management and Budget.

Regulatory Flexibility Act

In accordance with the Regulatory
Flexibility Act (RFA), 5 U.S.C. 601, the
Agency has determined that there will
be no significant economic impact on a
substantial number of small entities.
There are currently 24 ITLAP borrowers
with 105 loans totaling $52 million.
However, only about four are likely to
be affected by this rule. The RFA
requires agencies to consider the impact
of their regulatory proposals on small

entities, minimize small entity impacts,
and provide their analyses for public
comment. This rule affects Indian
Tribes, and such Tribes are not small
businesses as defined by and subject to
the Regulatory Flexibility Act.
Nevertheless, this rule provides a
substantial reduction in cost to Tribes
applying for debt write-down. Thus, to
the extent an Indian Tribe may be
affected by this rule, there are no
negative impacts.

Environmental Evaluation

The environmental impacts of this
rule have been considered consistent
with the provisions of the National
Environmental Policy Act of 1969
(NEPA), 42 U.S.C. 4321 et seq., the
regulations of the Council on
Environmental Quality (40 CFR parts
1500-1508), and the FSA regulations for
compliance with NEPA, 7 CFR part
1940, subpart G. FSA has determined
that this rule will not have a significant
impact on the human or natural
environment and therefore requires no
further environmental review.

Executive Order 12988

This rule has been reviewed in
accordance with E.O. 12988, Civil
Justice Reform. In accordance with that
Executive Order: (1) All State and local
laws and regulations that are in conflict
with this rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative proceedings
in accordance with 7 CFR parts 11 and
780 must be exhausted before requesting
judicial review.

Executive Order 12372

As stated in the Notice related to 7
CFR part 3015, subpart V (48 FR 29115,
June 24, 1983) the programs and
activities within this rule do not require
consultation with state and local
officials under the scope of Executive
Order 12372.

Unfunded Mandates

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 1044, requires Federal agencies to
assess the effects of their regulatory
actions on state, local, and tribal
governments or the private sector of
expenditures of $100 million or more in
any one year. This rule contains no
Federal mandates, as defined by title II
of the UMRA; therefore, this rule is not
subject to sections 202 and 205 of the
UMRA.

Executive Order 13132

The policies contained in this rule do
not have any substantial direct effect on
states, on the relationship between the
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national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government. Nor does this rule
impose substantial direct compliance
costs on state and local governments.

Paperwork Reduction Act

The information collections were
previously approved under OMB
control number 0560-0198, but the
package was retired since there are less
than ten respondents annually and the
collections are, therefore, not subject to
the Paperwork Burden Act. The number
of estimated annual respondents is not
increased by this rule.

Federal Assistance Program

The changes affect the following
program listed in the Catalog of Federal
Domestic Assistance: 10.421—Indian
Tribes and Tribal Corporation Loans.

List of Subjects in 7 CFR Part 770

Agriculture, Credit, Indians, Rural
areas, Loan programs.
m Accordingly, for the reasons stated in
the preamble, 7 CFR part 770 is
amended as follows:

PART 770—INDIAN TRIBAL LAND
ACQUISITION LOANS

m 1. The authority citation for part 770
is revised to read as follows:

Authority: 5 U.S.C. 301, 25 U.S.C. 488.

m 2. Amend § 770.2 by revising the
definition of “rental value” in paragraph
(b) to read as follows:

§770.2 Abbreviations and definitions.
* * * * *

(b) * % %

Rental value for the purpose of rental
value write-downs, equals the average
actual rental proceeds received from the
lease of land acquired under ITLAP. If
there are no rental proceeds, then rental
value will be based on market data
according to § 770.10(e)(4).

* * * * *

m 3. Amend § 770.10 by revising
paragraph (e)(4)(iii) to read as follows:

§770.10 Servicing.

* * * * *
* *x %

@

(iii) The borrower provides a record of
any actual rents received for the land for
the preceding 5 years, which will be
used to calculate the average rental
value. This record must be certified by
the Department of the Interior. For land
that has not been leased or has not
received any rental income, the
borrower must provide a market value
rent study report for the preceding 5

years, which identifies the average
annual rental value based on the market
data. The market value rent study report
must be prepared by a certified general
appraiser and meet the requirements of
USPAP.

* * * * *

Signed in Washington, DC, on September
6, 2007.

Teresa C. Lasseter,

Administrator, Farm Service Agency.

[FR Doc. E7-18032 Filed 9-11-07; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 981

[Docket No. AMS—FV-07-0051; FV07-981—
2FR]

Almonds Grown in California; Change
in Requirements for Interhandler
Transfers of Aimonds

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule revises the
requirements for interhandler transfers
of almonds under the administrative
rules and regulations of the California
almond marketing order (order). The
order regulates the handling of almonds
grown in California and is administered
locally by the Almond Board of
California (Board). This rule requires
handlers who transfer almonds to other
handlers to report to the Board whether
or not the almonds were treated to
achieve a 4-log reduction in Salmonella
bacteria (Salmonella). This action will
help the Board track treated and
untreated almonds and facilitate
administration of its mandatory
Salmonella treatment program.

DATES: Effective Date: September 13,
2007.

FOR FURTHER INFORMATION CONTACT:
Maureen T. Pello, Assistant Regional
Manager, or Kurt J. Kimmel, Regional
Manager, California Marketing Field
Office, Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, Telephone: (559) 487—
5901, Fax: (559) 487—5906, or E-mail:
Maureen.Pello@usda.gov, or
Kurt.Kimmel@usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,

DC 20250-0237; Telephone: (202) 720-
2491, Fax: (202) 720-8938, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This final
rule is issued under Marketing Order
No. 981, as amended (7 CFR part 981),
regulating the handling of almonds
grown in California, hereinafter referred
to as the “order.” The order is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is not intended
to have retroactive effect. This final rule
will not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing, USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

This final rule revises the
requirements for interhandler transfers
of almonds under the administrative
rules and regulations of the order. This
rule require handlers who transfer
almonds to other handlers to report to
the Board whether or not the almonds
were treated to achieve a 4-log reduction
in Salmonella. A mandatory treatment
program to reduce the potential for
Salmonella in almonds took effect in
September 2007. This action will enable
the Board to track treated and untreated
almonds and help facilitate
administration of its mandatory
treatment program. This action was
unanimously recommended by the
Board at a meeting on March 28, 2007.

Section 981.55 of the order provides
authority for handlers to, upon notice to
and under supervision of the Board,
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transfer almonds to another handler.
Marketing order obligations regarding
volume regulation, when in effect, and
assessments must be fully met and may
be divided between the participating
handlers. Section 981.455 requires
handlers to report to the Board on ABC
Form No. 7, “Interhandler Transfer of
Almonds,” information regarding
interhandler transfers. Paragraph (a) of
that section currently requires the
following information: (1) Date of
transfer; (2) the names and plant
locations of both the transferring and
receiving handlers; (3) the variety of
almonds transferred; (4) whether the
almonds are shelled or unshelled; and
(5) the name of the handler assuming
reserve and assessment obligations on
the almonds transferred.

In August 2006, the Board
recommended a mandatory treatment
program to reduce the potential for
Salmonella in almonds. USDA engaged
in informal rulemaking to implement
the program. A final rule was published
on March 30, 2007 (61 FR 15021).
Beginning in September 2007, handlers
must subject their almonds to a process
that achieves a 4-log reduction in
Salmonella prior to shipment. The
program exempts untreated almonds
that are shipped to manufacturers in the
U.S., Canada, and Mexico who agree to
treat the almonds and untreated
almonds that are shipped outside the
U.S., Canada, and Mexico.

To help track treated and untreated
almonds, the Board met in March 2007
and recommended revising the order’s
administrative rules and regulations to
require handlers to report to the Board
whether or not almonds transferred to
other handlers were treated under the
mandatory treatment program. Handlers
must include an identification number
for each lot transferred. This number
may be a contract number or other
unique handler number that can
identify the lot. Under the mandatory
Salmonella treatment program, handler
records must provide the ability to
differentiate treated from untreated
almonds (§ 981.442(b)(5)). Requiring
handlers to provide lot identification
numbers on their interhandler transfer
forms complements this requirement.
These changes to the interhandler
transfer requirements will help facilitate
administration of the mandatory
Salmonella treatment program.
Paragraph (a) in § 981.455 is revised
accordingly.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of

this rule on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 6,000
producers of almonds in the production
area and approximately 110 handlers
subject to regulation under the
marketing order. Small agricultural
producers are defined by the Small
Business Administration (13 CFR
121.201) as those having annual receipts
of less than $750,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $6,500,000.

Data for the most recently completed
crop year indicate that about 52 percent
of the handlers shipped under
$6,500,000 worth of almonds. Dividing
the average almond crop values for
2003-04, 2004-05, and 2005-06 as
reported by the National Agricultural
Statistics Service ($2.105 billion) by the
number of producers (6,000) yields an
average annual producer revenue
estimate of about $350,000. Based on
the foregoing, about half of the handlers
and a majority of almond producers may
be classified as small entities.

This rule revises § 981.455(a) of the
order’s administrative rules and
regulations to require handlers who
transfer almonds to other handlers to
report to the Board whether or not the
almonds were treated to achieve a 4-log
reduction in Salmonella. A mandatory
treatment program to reduce the
potential for Salmonella in almonds
took effect in September 2007. This
action will help the Board track treated
and untreated almonds and help ensure
the integrity of its mandatory program.
Authority for this change is provided in
§§981.55 of the order.

Regarding the impact of this action on
affected entities, it merely requires
handlers who transfer almonds to other
handlers to indicate on ABC Form No.
7, “Interhandler Transfer of Almonds,”
whether or not the almonds were treated
to achieve a 4-log reduction in
Salmonella. Handlers must also include
a lot identification number for each lot
transferred.

Regarding alternatives to this action,
the Board considered not requiring
handlers to report whether their
transferred almonds were treated to

achieve a 4-log reduction in Salmonella.
However, this would not allow the
Board to track treated and untreated
almonds. Thus, the Board unanimously
recommended revising the requirements
regarding interhandler transfers of
almonds.

This action slightly modifies the
reporting requirements for all California
almond handlers. All handlers must
currently report their interhandler
transfers to the Board on ABC Form No.
7, “Interhandler Transfer of Almonds.”
This form had been approved by the
Office of Management and Budget
(OMB) under OMB No. 0581-0178,
Vegetable and Specialty Crops. This rule
requires that two extra columns be
added to this form. One column allows
handlers to indicate whether or not the
transferred almonds were treated to
achieve a 4-log reduction in Salmonella.
The second column provides for
inclusion of a lot identification number
for tracking purposes. In accordance
with the Paperwork Reduction Act (44
U.S.C. Chapter 35), the revised form has
been submitted to the OMB for
approval. Once approved, this
information collection will be merged
into OMB No. 0581-0178. It is estimated
that it will take a handler about 0.5 hour
per response, and that 50 handlers will
respond and submit the form five times
per year. Thus, the total annual
reporting burden for the form is
estimated at 125 hours per year.

AMS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

USDA has not identified any relevant
Federal rules that duplicate, overlap or
conflict with this rule. As with all
Federal marketing order programs,
reports and forms are periodically
reviewed to reduce information
requirements and duplication by the
industry and public sector agencies.

Additionally, the meetings were
widely publicized throughout the
California almond industry and all
interested persons were invited to
attend the meetings and participate in
deliberations on all issues. The Board’s
Food Quality and Safety Committee
discussed this issue on January 30,
2007. The committee recommended the
change to the Board on March 28, 2007.
Both of these meetings were public
meetings and all entities, both large and
small, were able to express views on
this issue.

A proposed rule concerning this
action was published in the Federal
Register on June 8, 2007 (72 FR 31759).
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Copies of the rule were also mailed or
sent via facsimile to all almond
handlers. Finally, the proposal was
made available through the Internet by
USDA and the Office of the Federal
Register. A 60-day comment period
ending August 7, 2007, was provided for
interested persons to respond to the
proposal.

One comment was received during
the comment period in response to the
proposal. The commenter asked if the
same rules and safeguards apply to
almonds imported from other countries.
Almonds are not listed in section 8e of
Act. Thus, imported almonds are not
subject to comparable quality
requirements as those in effect for the
domestic commodity.

Accordingly, no changes will be made
to the rule as proposed, based on the
comment received.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

After consideration of all relevant
matters presented, including the
information and recommendation
submitted by the Board and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

It is further found that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register (5
U.S.C. 553) because mandatory
compliance with the Salmonella
treatment program began September 1,
2007, and this rule should be in place
as soon as possible so the Board can
track treated and untreated almonds.
Further, handlers are aware of this
action, which was unanimously
recommended at a public meeting. Also,
a 60-day comment period was provided
for in the proposed rule, and the
comment received was addressed
herein.

List of Subjects in 7 CFR Part 981

Almonds, Marketing agreements,
Nuts, Reporting and recordkeeping
requirements.

m For the reasons set forth in the
preamble, 7 CFR part 981 is amended as
follows:

PART 981—ALMONDS GROWN IN
CALIFORNIA

m 1. The authority citation for 7 CFR
part 981 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Section 981.455 is amended by
revising paragraph (a) to read as follows:

§981.455 Interhandler transfers.

(a) Transfers of almonds. Interhandler
transfers of almonds pursuant to
§981.55 shall be reported to the Board
on ABC Form 7. The report shall
contain the following information:

(1) Date of transfer;

(2) The names, and plant locations of
both the transferring and receiving
handlers;

(3) The variety of almonds transferred;

(4) Whether the almonds are shelled
or unshelled;

(5) The name of the handler assuming
reserve and assessment obligations on
the almonds transferred;

(6) Whether the almonds had been
treated to achieve a 4-log reduction in
Salmonella bacteria, pursuant to
§981.442(b); and

(7) A unique handler identification

number for each lot.
* * * * *

Dated: September 7, 2007.
Lloyd C. Day,

Administrator, Agricultural Marketing
Service.

[FR Doc. 07—4490 Filed 9-10-07; 10:05 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 23

[Docket No. CE266; Special Conditions No.
23-206-SC]

Special Conditions: Malibu Power &
Propeller Int’l, LLC, Piper Models PA-
46-310P and PA—-46-350P; Installation
of a Full Authority Digital Engine
Control (FADEC) Engine

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Malibu Power & Propeller
Int’]l, LLC modified Piper Model PA—46—
310P and PA—46-350P airplanes. The
airplanes, as modified by Malibu Power
& Propeller Int’l, LLC, will have a novel
or unusual design feature(s) associated
with the installation of a full authority
digital engine control (FADEC) engine.

The applicable airworthiness
regulations do not contain adequate or
appropriate safety standards for this
design feature. These special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to that established by the
existing airworthiness standards.

DATES: The effective date of these
special conditions is September 5, 2007.
We must receive your comments by
October 12, 2007.

ADDRESSES: Mail two copies of your
comments to: Federal Aviation
Administration, Regional Counsel,
ACE-7, Attn: Rules Docket No. CE266,
901 Locust, Kansas City, MO 64106.
You may deliver two copies to the
Regional Counsel at the above address.
Mark your comments: Docket No.
CE266. You may inspect comments in
the Rules Docket weekdays, except
Federal holidays, between 7:30 a.m. and
4 p.m.

FOR FURTHER INFORMATION CONTACT:
Peter L. Rouse, Federal Aviation
Administration, Small Airplane
Directorate, Aircraft Certification
Service, 901 Locust, Room 301, Kansas
City, MO 64106; telephone (816) 329—
4135; facsimile (816) 329-4090.
SUPPLEMENTARY INFORMATION: The FAA
has determined that notice and
opportunity for prior public comment
hereon are impracticable because these
procedures would significantly delay
issuance of the approval design and
thus delivery of the affected aircraft. In
addition, the substance of these special
conditions has been subject to the
public comment process in several prior
instances with no substantive comments
received. The FAA therefore finds that
good cause exists for making these
special conditions effective upon
issuance.

Comments Invited

We invite interested people to take
part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data. We ask that you send
us two copies of written comments.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
about these special conditions. You can
inspect the docket before and after the
comment closing date. If you wish to
review the docket in person, go to the
address in the ADDRESSES section of this
preamble between 7:30 a.m. and 4 p.m.,
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Monday through Friday, except Federal
holidays.

We will consider all comments we
receive by the closing date for
comments. We will consider comments
filed late if it is possible to do so
without incurring expense or delay. We
may change these special conditions
based on the comments we receive.

If you want us to let you know we
received your comments on these
special conditions, send us a pre-
addressed, stamped postcard on which
the docket number appears. We will
stamp the date on the postcard and mail
it back to you.

Background

On November 11, 2003, Malibu Power
& Propeller Int’l, LLC applied for a
supplemental type certificate for the
Piper Models PA—46—310P and PA—46—
350P to install a full authority digital
engine control in the Piper Models PA—
46-310P and PA—46—350P. The Piper
Models PA-46—-310P and PA-46-350P,
currently approved under Type
Certificate No. A25S0, are six-place,
pressurized, turbocharged, single-engine
airplanes. Malibu Power & Propeller
Int’l, LLC plans to use an electronic
engine control instead of a traditional
mechanical control system on the Piper
Model PA-46-310P (Malibu) and PA-
46-350P (Malibu Mirage) airplane. The
electronic engine control system
performs critical functions, such as the
control of the ignition and fuel injection
functions, throughout the operational
envelope.

Type Certification Basis

Under the provisions of § 21.101,
Malibu Power & Propeller Int’l, LLC
must show that the Piper Models PA—
46-310P and PA—46—350P, as changed,
continue to meet the applicable
provisions of the regulations
incorporated by reference in Type
Certificate No. A25S0, or the applicable
regulations in effect on the date of
application for the change. The
regulations incorporated by reference in
the type certificate are commonly
referred to as the ““original type
certification basis.” The regulations
incorporated by reference in Type
Certificate No. A25S0 are as follows:

PA-46-310P and PA-46-350P:

14 CFR part 23, effective February 1,
1965, as amended by Amendment
23-25, effective March 6, 1980; 14
CFR part 25, § 25.783(e) as amended
by Amendment 25-54, effective
October 14, 1980; § 25.831(c) and
(d) as amended by Amendment 25—
41, effective September 1, 1977; and
14 CFR part 36, Appendix F

through Amendment 36-15,
effective May 6, 1988, when
equipped with 2 blade propeller or
part 36, Appendix G through
Amendment 36-16, effective
December 18, 1988, when equipped
with optional 3 blade propeller.

No equivalent safety findings.

Special Conditions No. 23—ACE-53,
Docket No. 082CE.

For PA—46-350P aircraft equipped
with Piper factory installed Avidyne
Entegra system (See Piper Report VB—
1954), the additional certification basis
for installation specific items only is: 14
CFR part 23, § 23.1529 as amended by
Amendment 23-26, effective 14 October
1980; § 23.1523 as amended by
Amendment 23-34, effective 17
February 1987; §§23.1322, 23.1331,
23.1357(a)(2), (b), (c), and (d) as
amended by Amendment 23-43,
effective 10 May 1993; §§ 23.305,
23.613, 23.773(a)(2), 23.1525, 23.1549(a)
as amended by Amendment 23—45,
effective 7 September 1993; §§ 23.301,
23.337(a)(1) and (b)(1), 23.341(a),
23.473, 23.561(b)(3) and (e), 23.571(a),
23.607, 23.611, as amended by
Amendment 23-48, effective 11 March
1996; § 23.1303(a), (b), and (f),
§§23.1307, 23.1309(a), (a)(1), (a)(2), (b),
and (e), 23.1311(a)(2), (a)(3), (a)(4),
(a)(5), (a)(6), (a)(7), (b), and (c),
23.1321(a), (c), (d), and (e), 23.1323(a)
and (c), 23.1329, 23.1351(a)(1), (a)(2)(i),
(b)(2), and (b)(3), 23.1353(d) and (h),
23.1359(c), 23.1365(a), (b), (d), (e), and
(f), 23.1431(a) and (b) as amended by
Amendment 23—-49, effective 11 March
1996; § 23.1325(a), (b)(1), (b)(2)(ii),
(b)(3), (c), and (e), 23.1543(b) and (c),
23.1545(a), (b)(3), (b)(4), and (c), 23.1555
(a) and (b), 23.1563, 23.1581(a), (b)(2),
(b)(3), and (f), 23.1583(m), 23.1585(j) as
amended by Amendment 23-50,
effective 11 March 1996; §23.777(a) and
(b), 23.1337 as amended by Amendment
23-51, effective 11 March 1996;
§23.1305(a)(1), (a)(2), (a)(3), (b)(2),
(b)(3), (b)(4), (b)(5), (b)(6)(i) as amended
by Amendment 23-52, effective 25 July
1996; Special Condition for HIRF
(Docket No. CE215, Special Condition
23-154-SC), January 7, 2005.

Eligible Serial Numbers: 4636375 and

up.
Discussion

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 23, § 23.1309) do not
contain adequate or appropriate safety
standards for the Piper Models PA—-46—
310P and PA—46-350P because of a
novel or unusual design feature, special
conditions are prescribed under the
provisions of § 21.16.

In addition to the applicable
airworthiness regulations and special
conditions, the Piper Models PA—46—
310P and PA—46-350P must comply
with the fuel vent and exhaust emission
requirements of 14 CFR part 34 and the
noise certification requirements of 14
CFR part 36; and the FAA must issue a
finding of regulatory adequacy under
§611 of Public Law 92-574, the ‘“Noise
Control Act of 1972.”

The FAA issues special conditions, as
appropriate, as defined in §11.19, as
required by § 11.38 and they become
part of the type certification basis under
§21.101.

The Malibu Power & Propeller Int’],
LLC modified Piper Model PA-46—310P
and PA-46-350P airplanes will
incorporate a novel or unusual design
feature, an engine that includes a digital
electronic engine control system with
FADEC capability. The control system
will be certificated as part of the engine.
However, the installation of an engine
with an electronic control system
requires evaluation due to the possible
effects on or by other airplane systems
(e.g., radio interference with other
airplane electronic systems, shared
engine and airplane power sources). The
regulatory requirements in 14 CFR part
23 for evaluating the installation of
complex systems, including electronic
systems, are contained in § 23.1309.
However, when § 23.1309 was
developed, the use of electronic control
systems for engines was not envisioned;
therefore, the § 23.1309 requirements
were not applicable to systems
certificated as part of the engine
(reference § 23.1309(f)(1)).

Electronic control systems often
require inputs from airplane data and
power sources and outputs to other
airplane systems (e.g., automated
cockpit powerplant controls such as
mixture setting). The parts of the system
that are not certificated with the engine
could be evaluated using the criteria of
§ 23.1309. However, the integral nature
of systems such as these makes it
unfeasible to evaluate the airplane
portion of the system without including
the engine portion of the system.
Section 23.1309(f)(1) prevents complete
evaluation of the installed airplane
system since evaluation of the engine
system’s effects is not required.

Therefore, special conditions are
proposed for the Malibu Power &
Propeller Int’l, LLC modified Piper
Model PA-46-310P and PA—46-350P
airplanes to evaluate the installation of
the electronic engine control system for
compliance with the requirements of
§23.1309(a) through (e) at Amendment
23-49.
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Novel or Unusual Design Features

The Malibu Power & Propeller Int’],
LLC modified Piper Models PA—-46—
310P and PA—-46-350P will incorporate
the following novel or unusual design
features: The Malibu Power & Propeller
Int’l, LLC modified Piper Models PA—
46-310P and PA—46-350P will
incorporate a digital electronic engine
control system.

Applicability

Special conditions are initially
applicable to the model for which they
are issued. Should the applicant apply
for a supplemental type certificate to
modify any other model included on the
same type certificate to incorporate the
same novel or unusual design feature,
the special conditions would also apply
to the other model under the provisions
of §21.101(a)(1).

Conclusion

This action affects only certain novel
or unusual design features on one model
of airplane. It is not a rule of general
applicability and affects only the
applicant who applied to the FAA for
approval of these features on the
airplane.

The substance of these special
conditions has been subjected to the
notice and comment period in several
prior instances and has been derived
without substantive change from those
previously issued. It is unlikely that
prior public comment would result in a
significant change from the substance
contained herein. Therefore, because a
delay would significantly affect the
certification of the airplane, which is
imminent, the FAA has determined that
prior public notice and comment are
unnecessary and impracticable, and
good cause exists for adopting these
special conditions upon issuance. The
FAA is requesting comments to allow
interested persons to submit views that
may not have been submitted in
response to the prior opportunities for
comment described above.

List of Subjects in 14 CFR Part 23
Aircraft, Aviation safety, Signs and

symbols.

Citation

The authority citation for these
special conditions is as follows:
Authority: 49 U.S.C. 106(g), 40113 and

44701; 14 CFR 21.16 and 21.101; and 14 CFR
11.38 and 11.19.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type

certification basis for the Malibu Power
& Propeller Int’l, LLC modified Piper
Model PA-46—-310P and PA—46-350P
airplanes.

The installation of the electronic
engine control system must comply
with the requirements of § 23.1309(a)
through (e) at Amendment 23—49. The
intent of this requirement is not to
reevaluate the inherent hardware
reliability of the control itself, but rather
determine the effects, including
environmental effects addressed in
§23.1309(e), on the airplane systems
and engine control system when
installing the control on the airplane.
When appropriate, engine certification
data may be used when showing
compliance with this requirement;
however, the effects of the installation
on this data must be addressed.

Issued in Kansas City, Missouri on
September 5, 2007.

Kim Smith,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. E7—18013 Filed 9-11-07; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2007-28351; Directorate
Identifier 2007-NM-074-AD; Amendment
39-15192; AD 2007-19-02]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model MD-11, MD-11F, DC-
10-30 and DC-10-30F (KC-10A and
KDC-10), DC-10-40, DC-10-40F, and
MD-10-30F Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
McDonnell Douglas Model MD-11, MD—
11F, DC-10-30 and DC-10-30F (KC-
10A and KDC-10), DC-10-40, DC-10—
40F, and MD-10-30F airplanes. This
AD requires measuring the electrical
resistance of the bond between the No.
2 fuel transfer pump adapter surface of
the fuel tank and the fuel transfer pump
housing flange, and performing
corrective and other specified actions as
applicable. This AD results from a
design review of the fuel tank systems.
We are issuing this AD to prevent
inadequate bonding between the No. 2
fuel transfer pump adapter surface of

the fuel tank and the fuel transfer pump
housing flange. Inadequate bonding
could result in a potential ignition
source inside the fuel tank if the fuel
transfer pump and structure interface
are not submerged in fuel, which, in
combination with flammable fuel
vapors, could result in a fuel tank
explosion and consequent loss of the
airplane.

DATES: This AD becomes effective
October 17, 2007.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of October 17, 2007.

ADDRESSES: You may examine the AD
docket on the Internet at http://
dms.dot.gov or in person at the U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC.

Contact Boeing Commercial
Airplanes, Long Beach Division, 3855
Lakewood Boulevard, Long Beach,
California 90846, Attention: Data and
Service Management, Dept. C1-L5A
(D800—-0024), for service information
identified in this AD.

FOR FURTHER INFORMATION CONTACT: Serj
Harutunian, Aerospace Engineer,
Propulsion Branch, ANM-140L, FAA,
Los Angeles Aircraft Certification
Office, 3960 Paramount Boulevard,
Lakewood, California 90712—4137;
telephone (562) 627-5254; fax (562)
627-5210.

SUPPLEMENTARY INFORMATION:

Examining the Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov or in
person at the Docket Operations office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Operations office (telephone
(800) 647-5527) is located on the
ground floor of the West Building at the
DOT street address stated in the
ADDRESSES section.

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to certain McDonnell Douglas
Model MD-11, MD-11F, DC-10-30 and
DC-10-30F (KC-10A and KDC-10), DC-
10-40, DC-10-40F, and MD-10-30F
airplanes. That NPRM was published in
the Federal Register on June 5, 2007 (72
FR 31003). That NPRM proposed to
require measuring the electrical
resistance of the bond between the No.
2 fuel transfer pump adapter surface of
the fuel tank and the fuel transfer pump
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housing flange, and performing
corrective and other specified actions as
applicable.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We received no
comments on the NPRM or on the
determination of the cost to the public.

Conclusion

We have carefully reviewed the
available data and determined that air
safety and the public interest require
adopting the AD as proposed.

Costs of Compliance

There are about 573 airplanes of the
affected design in the worldwide fleet.
This AD affects about 399 airplanes of
U.S. registry. The required measurement
takes about 1 work hour per airplane, at
an average labor rate of $80 per work
hour. Based on these figures, the
estimated cost of this AD for U.S.
operators is $31,920, or $80 per
airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):

2007-19-02 McDonnell Douglas:
Amendment 39-15192. Docket No.
FAA-2007-28351; Directorate Identifier
2007-NM-074—-AD.

Effective Date

(a) This AD becomes effective October 17,
2007.

Affected ADs

(b) None.
Applicability

(c) This AD applies to McDonnell Douglas
Model MD-11, MD-11F, DC-10-30 and DC-
10-30F (KC-10A and KDC-10), DC-10-40,
DC-10-40F, and MD-10-30F airplanes,
certificated in any category; as identified in
Boeing Service Bulletins DC10-28-250 and
MD11-28-129, both dated July 26, 2006.

Unsafe Condition

(d) This AD results from a design review
of the fuel tank systems. We are issuing this
AD to prevent inadequate bonding between
the No. 2 fuel transfer pump adapter surface
of the fuel tank and the fuel transfer pump
housing flange. Inadequate bonding could
result in a potential ignition source inside the
fuel tank if the fuel transfer pump and
structure interface are not submerged in fuel,
which, in combination with flammable fuel
vapors, could result in a fuel tank explosion
and consequent loss of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Measure Electrical Resistance/Corrective &
Other Specified Actions

(f) Within 60 months after the effective
date of this AD: Measure the electrical
resistance of the bond between the No. 2 fuel
transfer pump adapter surface of the fuel tank
and the fuel transfer pump housing flange in
accordance with the Accomplishment
Instructions of Boeing Service Bulletin
DC10-28-250 or MD11-28-129, both dated
July 26, 2006, as applicable.

(1) If the resistance measurement is 2.5
milliohms or less: No further action is
required by this paragraph.

(2) If the resistance measurement is more
than 2.5 milliohms: Before further flight,
electrically bond the fuel tank No. 2 fuel
transfer pump housing surfaces in
accordance with the service bulletin.

(3) Before further flight thereafter, do an
electrical resistance bonding test to verify the
electrical resistance between the fuel transfer
pump housing and the structure is 2.5
milliohms maximum. If that electrical
resistance is not achieved, rework the
electrical bond until the electrical resistance
is achieved. Do the actions in accordance
with the service bulletin.

Alternative Methods of Compliance
(AMOCs)

(g)(1) The Manager, Los Angeles Aircraft
Certification Office, FAA, has the authority to
approve AMOCs for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

Material Incorporated by Reference

(h) You must use Boeing Service Bulletin
DC10-28-250, dated July 26, 2006; or Boeing
Service Bulletin MD11-28-129, dated July
26, 2006; as applicable, to perform the
actions that are required by this AD, unless
the AD specifies otherwise. The Director of
the Federal Register approved the
incorporation by reference of these
documents in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Contact Boeing
Commercial Airplanes, Long Beach Division,
3855 Lakewood Boulevard, Long Beach,
California 90846, Attention: Data and Service
Management, Dept. C1-L5A (D800-0024), for
a copy of this service information. You may
review copies at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal-register/
cfr/ibr-locations.html.



51996 Federal Register/Vol. 72, No. 176/ Wednesday, September 12, 2007 /Rules and Regulations

Issued in Renton, Washington, on August
31, 2007.

Stephen P. Boyd,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. E7—-17829 Filed 9-11-07; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2007-27865 Directorate
Identifier 2007-CE-039-AD; Amendment
39-15191; AD 2007-19-01]

RIN 2120-AA64

Airworthiness Directives; Pacific
Aerospace Corporation, Ltd. Model
750XL Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
issued by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

To prevent the cockpit door windows
separating from their frames, * * * We
are issuing this AD to require actions to
correct the unsafe condition on these
products.

DATES: This AD becomes effective
October 17, 2007.

On October 17, 2007, the Director of
the Federal Register approved the
incorporation by reference of certain
publications listed in this AD.
ADDRESSES: You may examine the AD
docket on the Internet at hitp://
dms.dot.gov or in person at Document
Management Facility, U.S. Department
of Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.
FOR FURTHER INFORMATION CONTACT: Karl
Schletzbaum, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4146; fax: (816)
329-4090.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR

part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on July 9, 2007 (72 FR 37124).
That NPRM proposed to correct an
unsafe condition for the specified
products. The MCALI states:

To prevent the cockpit door windows
separating from their frames, * * * The
MCAI requires you to inspect the
windscreen and cockpit door windows
for signs of disbonding of the adhesive
between the transparency and the
composite window frame. If disbonding
is evident, you must do the required
modification.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCALI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
Any such differences are highlighted in
a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect 7
products of U.S. registry. We also
estimate that it will take about 40 work-
hours per product to comply with basic
requirements of this AD. The average
labor rate is $80 per work-hour.
Required parts will cost about $50 per
product.

Based on these figures, we estimate
the cost of this AD to the U.S. operators
to be $22,750 or $3,250 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more

detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

(1) Is not a “significant regulatory
action”” under Executive Order 12866;

(2) Is not a “significant rule”” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD Docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov; or in
person at the Docket Management
Facility between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains the
NPRM, the regulatory evaluation, any
comments received, and other
information. The street address for the
Docket Office (telephone (800) 647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:
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PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding

the following new AD:

2007-19-01 Pacific Aerospace Corporation,
Ltd: Amendment 39-15191; Docket No.
FAA-2007-27865; Directorate Identifier
2007—-CE-039-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective October 17, 2007.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Model 750XL
airplanes, all serial numbers, certificated in
any category, that have not incorporated
Pacific Aerospace Limited Service Letter
PACSL/XL/07-1, dated April 18, 2007, with
Pacific Aerospace LTD Drawing, 11-03129,
Issue B or subsequent, in its entirety.

Subject

(d) Air Transport Association of America
(ATA) Code 56: Windows.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

To prevent the cockpit door windows
separating from their frames, * * * The
MCALI requires you to inspect the windscreen
and cockpit door windows for signs of
disbonding of the adhesive between the
transparency and the composite window
frame. If disbonding is evident, you must do
the required modification.

Actions and Compliance

(f) Unless already done, do the following
actions:

(1) Within the next 50 hours time-in-
service (TIS) after October 17, 2007 (the
effective date of this AD) and thereafter at
intervals not to exceed 50 hours TIS, inspect
the windscreen and cockpit door windows
for signs of disbonding of the adhesive
between the transparency and the composite
window frame following Pacific Aerospace
Limited Mandatory Service Bulletin PACSB/
XL/024 (embodiment of modification PAC/
XL/0276) and PAC Drawing No. 11-03137,
both dated February 20, 2007 (undated). If
you find disbanding during any inspection
required by this AD, before further flight,
modify the windscreen and cockpit windows
to incorporate mechanical fasteners following
Pacific Aerospace Limited Mandatory Service
Bulletin PACSB/XL/024 (embodiment of
modification PAC/XL/0276) and PAC
Drawing No. 11-03137 both dated February
20, 2007.

(2) Within the next 150 hours TIS after
October 17, 2007 (the effective date of this
AD) or within the next 6 months after
October 17, 2007 (the effective date of this
AD), whichever occurs first, modify the

windscreen and cockpit windows to
incorporate mechanical fasteners following
Pacific Aerospace Limited Mandatory Service
Bulletin PACSB/XL/024 (embodiment of
modification PAC/XL/0276) and PAC
Drawing No. 11-03137 both dated February
20, 2007. The requirement of paragraph (f)(1)
of this AD to do repetitive inspections is no
longer necessary when the modification of
paragraph (f)(2) of this AD is done.

FAA AD Differences

Note: This AD differs from the MCAI and/
or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Karl Schletzbaum, Aerospace
Engineer, FAA, Small Airplane Directorate,
901 Locust, Room 301, Kansas City, Missouri
64106; telephone: (816) 329—4146; fax: (816)
329-4090. Before using any approved AMOC
on any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI Civil Aviation Authority
of New Zealand AD DCA/750XL/10, dated
March 29, 2007; Pacific Aerospace Limited
Mandatory Service Bulletin PACSB/XL/024
(embodiment of modification PAC/XL/0276)
and PAC Drawing No. 11-03137 both dated
February 20, 2007; and Pacific Aerospace
Limited Service Letter PACSL/XL/07-1,
dated April 18, 2007, with Pacific Aerospace
LTD Drawing, 11-03129, Issue B or
subsequent, for related information.

Material Incorporated by Reference

(i) You must use Pacific Aerospace Limited
Mandatory Service Bulletin PACSB/XL/024
(embodiment of modification PAC/XL/0276)
and PAC Drawing No. 11-03137 both dated
February 20, 2007, to do the actions required
by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Pacific Aerospace Limited,
Hamilton Airport, Private Bag, 3027
Hamilton, New Zealand; telephone: +64 7—
843-6144; facsimile: +64 7-843-6134.

(3) You may review copies at the FAA,
Central Region, Office of the Regional
Counsel, 901 Locust, Room 506, Kansas City,
Missouri 64106; or at the National Archives
and Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal-register/
cfr/ibr-locations.html.

Issued in Kansas City, Missouri, on
September 4, 2007.
David R. Showers,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E7—17828 Filed 9-11-07; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2006—-26043; Directorate
Identifier 2005—-NM—-010-AD; Amendment
39-15193; AD 2007-19-03]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model 717-200 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all
McDonnell Douglas Model 717-200
airplanes. This AD requires inspecting
the power conversion distribution unit
(PCDU) to determine its part number,
and modifying certain PCDUs. This AD
results from reports of failed PCDUs, the
loss of an electrical bus, and the
presence of a strong electrical burning
odor in the flight deck and forward
cabin. We are issuing this AD to prevent
the loss of an electrical bus due to PCDU
failure, resulting in the loss of all flight
displays for an unacceptable time
period, and consequent emergency
landing.

DATES: This AD becomes effective
October 17, 2007.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of October 17, 2007.

ADDRESSES: You may examine the AD
docket on the Internet at http://
dms.dot.gov or in person at the U.S.
Department of Transportation, Docket
Operations, M—30, West Building
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Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC.

Contact Boeing Commercial
Airplanes, Long Beach Division, 3855
Lakewood Boulevard, Long Beach,
California 90846, Attention: Data and
Service Management, Dept. C1-L5A
(D800—-0024), for service information
identified in this AD.

FOR FURTHER INFORMATION CONTACT:
Thomas Phan, Aerospace Engineer,
Systems and Equipment Branch, ANM—
130L, FAA, Los Angeles Aircraft
Certification Office, 3960 Paramount
Boulevard, Lakewood, California
90712-4137; telephone (562) 627-5342;
fax (562) 627-5210.

SUPPLEMENTARY INFORMATION:

Examining the Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov or in
person at the Docket Operations office

between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Operations office (telephone
(800) 647-5527) is located on the
ground floor of the West Building at the
DOT street address stated in the
ADDRESSES section.

Discussion

The FAA issued a supplemental
notice of proposed rulemaking (NPRM)
to amend 14 CFR part 39 to include an
AD that would apply to all McDonnell
Douglas Model 717-200 airplanes. That
supplemental NPRM was published in
the Federal Register on June 6, 2007 (72
FR 31206). That supplemental NPRM
proposed to require inspecting the
power conversion distribution unit
(PCDU) to determine its part number,
and modifying certain PCDUs. That
supplemental NPRM also proposed to
re-identify the part number reference for
the proposed corrective action.

ESTIMATED COSTS FOR PRIMARY ACTIONS

Comments

We provided the public the
opportunity to participate in the
development of this AD. No comments
have been received on the supplemental
NPRM or on the determination of the
cost to the public.

Conclusion

We have carefully reviewed the
available data and determined that air
safety and the public interest require
adopting the AD as proposed in the
supplemental NPRM.

Costs of Compliance

There are about 137 airplanes of the
affected design in the worldwide fleet,
of which about 108 airplanes are U.S.
registered. The following tables provide
the estimated costs for U.S. operators to
comply with this AD. The total fleet cost
could be as high as $434,592.

: : Labor rate Cost per

Primary actions Work hours per hour Parts cost airplane
Part number identification ............cooiiiriiiinn s 1 $80 $0 $80
Modification (Boeing Alert Service Bulletin 717-24A0028) .........ccccccvvveeinenne 12 80 0 960

ESTIMATED COSTS FOR CONCURRENT ACTIONS

Haggl:\c;il; eSngﬁ:Eirra]md Work hours ngf L (;%tre Parts cost Cost per airplane
40EGS22P-24-3 $80 $634.
40EGS22P-24—4 80 240.
40EGS22P-24-6 80 240.
40EGS22P-24-7 1 per PCDU, maximum 3 PCDUs 80| 10 per PCDU, maximum 3 | 270 (maximum).

per airplane. PCDUs per airplane.
40EGS22P—-24-8 .....ccceevveeeenen. 1O 80 | 0 oo 800.
40EGS22P-24-9 ......cceeiie. 10 B0 | 0 oo 800.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on

products identified in this rulemaking
action.
Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:
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PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends §39.13
by adding the following new
airworthiness directive (AD):
2007-19-03 McDonnell Douglas:
Amendment 39-15193. Docket No.

FAA-2006—-26043; Directorate Identifier
2005-NM-010-AD.

Effective Date
(a) This AD becomes effective October 17,
2007.
Affected ADs
(b) None.
Applicability

(c) This AD applies to all McDonnell
Douglas Model 717-200 airplanes,
certificated in any category.

Unsafe Condition

(d) This AD results from reports of failed
power conversion distribution units (PCDUs),
the loss of an electrical bus, and the presence
of a strong electrical burning odor in the
flight deck and forward cabin. We are issuing
this AD to prevent the loss of an electrical
bus due to PCDU failure, resulting in the loss
of all flight displays for an unacceptable time
period, and consequent emergency landing.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Identification of PCDU Part Number

(f) Within 20 months after the effective
date of this AD, inspect the PCDU to
determine its part number. A review of
airplane maintenance records is acceptable in
lieu of this inspection if the part number can
be conclusively determined from that review.

(1) If the part number is below 762904E, do
the actions specified in paragraphs (g) and (h)
of this AD.

(2) If the part number is 762904E or higher,
no further work is required by this AD.

TABLE 1.—CONCURRENT REQUIREMENTS

Modification

(g) Within 20 months after the effective
date of this AD, modify the PCDU in
accordance with Boeing Alert Service
Bulletin 717-24A0028, Revision 1, dated
December 20, 2005. A modification done
before the effective date of this AD in
accordance with Boeing Alert Service
Bulletin 717-24A0028, dated November 24,
2004, is acceptable for compliance with the
requirements of this paragraph.

Note 1: Boeing Alert Service Bulletin 717—
24A0028 refers to Hamilton Sundstrand
Service Bulletin 40EGS22P—-24-10, Revision
1, dated May 11, 2005, as an additional
source of service information for the
modification.

Concurrent Requirements

(h) Before or concurrently with the
modification required by paragraph (g) of this
AD, do the applicable actions specified in
Table 1 of this AD.

Do the following—

In accordance with Hamilton Sundstrand Serv-
ice Bulletin—

Rework the transformer rectifier unit assembly (TRU)

Rework the W3 wiring harness assembly to install direct lead wires to the TRU

Add a ground wire to the TRU transformer
Add an insulated spacer to the PCDU top cover
Install new PCDU 186 firmware

Install new PCDU 186 firmware
Modify the top cover of the PCDU

Modify printed wiring board (PWB) assemblies A4 and A5

Check and apply torque seal to fasteners on the TRU assembly and to PCDU internal fas-

teners, as applicable
Modify PWB assembly A4

40EGS22P-24-3, dated June 30, 2000.

40EGS22P-24—4, Revision 1, dated January 2,
2002.

40EGS22P-24-6, dated July 25, 2002.

40EGS22P-24-7, dated September 3, 2003.

40EGS22P-24-8, dated September 4, 2003.

40EGS22P-24-9, dated November 19, 2003.

Credit for Accomplishment of Earlier
Service Bulletin

(i) Installation of new PCDU 186 firmware
before the effective date of this AD in
accordance with Hamilton Sundstrand
Service Bulletin 40EGS22P-24—4, dated
April 26, 2001, is acceptable for compliance
with the corresponding requirements of
paragraph (h) of this AD.

Alternative Methods of Compliance
(AMOCs)

(j)(1) The Manager, Los Angeles Aircraft
Certification Office, FAA, has the authority to
approve AMOG:s for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on

any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

Material Incorporated by Reference

(k) You must use the service documents
identified in Table 2 of this AD to perform
the actions that are required by this AD,
unless the AD specifies otherwise.

TABLE 2.—MATERIAL INCORPORATED BY REFERENCE

Service

Bulletin

Revision level Date

Boeing Alert Service Bulletin 717—24A0028

Hamilton Sundstrand Service Bulletin 40EGS22P-24-3 ..
Hamilton Sundstrand Service Bulletin 40EGS22P-24—4 ..
Hamilton Sundstrand Service Bulletin 40EGS22P-24-6
Hamilton Sundstrand Service Bulletin 40EGS22P-24-7
Hamilton Sundstrand Service Bulletin 40EGS22P-24-8 ..
Hamilton Sundstrand Service Bulletin 40EGS22P-24-9

December 20, 2005.
June 30, 2000.
January 2, 2002.

Original July 25, 2002.
Original .....ccccvevvvreenee. September 3, 2003.
Original .... September 4, 2003.

Original November 19, 2003.
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Hamilton Sundstrand Service Bulletin
40EGS22P-24-4, Revision 1, dated January 2,
2002, has the following effective pages:

Page Nos.

Revision level shown

on page Date shown on page

January 2, 2002.
April 26, 2001.

Original ....

The Director of the Federal Register approved
the incorporation by reference of these
documents in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Contact Boeing
Commercial Airplanes, Long Beach Division,
3855 Lakewood Boulevard, Long Beach,
California 90846, Attention: Data and Service
Management, Dept. C1-L5A (D800-0024), for
a copy of this service information. You may
review copies at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washington; or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal-register/
cfr/ibr-locations.html.

Issued in Renton, Washington, on
September 4, 2007.
Stephen P. Boyd,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. E7—-17844 Filed 9-11-07; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Parts 738, 740, 745, 772, and
774

[Docket No. 070705267-7492-01]
RIN 0694—-AE08

Implementation of the Understandings
Reached at the June 2007 Australia
Group (AG) Plenary Meeting; Addition
to the List of States Parties to the
Chemical Weapons Convention (CWC)

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Final rule.

SUMMARY: The Bureau of Industry and
Security (BIS) is publishing this final
rule to amend the Export
Administration Regulations (EAR) to
implement the understandings reached
at the June 2007 plenary meeting of the
Australia Group (AG). This final rule
amends the EAR to reflect changes to
the AG “Control List of Biological
Agents” that the countries participating
in the AG adopted at the plenary
meeting. Specifically, this rule revises
the Commerce Control List (CCL) entry
that controls animal pathogens on the

AG “Control List of Biological Agents”
by revising the listing for mycoplasma
mycoides to include only the specific
subspecies and strains of mycoplasma
mycoides that are of most concern as the
causative agents of disease in animals,
i.e., Mycoplasma mycoides subspecies
mycoides SC (small colony) and
Mycoplasma capricolum subspecies
capripneumoniae (“strain F38”). In
addition, this rule makes conforming
changes to the CCL entry that controls
certain select agents not included on
any of the AG Common Control Lists.

This rule also amends the EAR to
reflect the admission of Croatia to the
Australia Group and updates the
definition of ““Australia Group” in the
EAR by adding Croatia to the list of
participating countries.

In addition to the AG plenary meeting
changes described above, this rule
amends the EAR by revising the CCL
entry that controls certain equipment
capable of being used in handling
biological materials. This rule revises a
Technical Note in the CCL entry by
updating the edition of the World
Health Organization (WHO) ““Laboratory
Biosafety Manual” referenced therein to
to identify the current edition of the
manual. This WHO manual contains
safety requirements for P3 or P4 (BL3,
BL4, L3, L4) complete containment
facilities.

Finally, this rule amends the list of
countries that currently are States
Parties to the Chemical Weapons
Convention (CWC) by adding
“Barbados,” which recently became a
State Party. As a result of this change,
the CW (Chemical Weapons) license
requirements and policies in the EAR
that apply to Barbados now conform
with those applicable to other CWC
States Parties. This rule also clarifies the
scope of the entry for “China” on the
list of CWC States Parties by revising the
footnote to this entry to indicate that, for
CWC purposes only, China includes
“Macau,” as well as “Hong Kong.”

DATES: This rule is effective September
12, 2007. Although there is no formal
comment period, public comments on
this regulation are welcome on a
continuing basis.

ADDRESSES: You may submit comments,
identified by RIN 0694—AE08, by any of
the following methods:

® E-mail:
publiccomments@bis.doc.gov. Include
“RIN 0694—AE08” in the subject line of
the message.

® Fax:(202) 482—-3355. Please alert
the Regulatory Policy Division, by
calling (202) 482—2440, if you are faxing
comments.

® Mail or Hand Delivery/Courier:
Willard Fisher, U.S. Department of
Commerce, Bureau of Industry and
Security, Regulatory Policy Division,
14th St. & Pennsylvania Avenue, NW.,
Room 2705, Washington, DC 20230,
ATTN: RIN 0694—-AE08.

Send comments regarding this
collection of information, including
suggestions for reducing the burden, to
David Rostker, Office of Management
and Budget (OMB), by e-mail to
David_Rostker@omb.eop.gov, or by fax
to (202) 395-7285; and to the Regulatory
Policy Division, Bureau of Industry and
Security, Department of Commerce, P.O.
Box 273, Washington, DC 20044.
Comments on this collection of
information should be submitted
separately from comments on the final
rule (i.e., RIN 0694—AE08)—all
comments on the latter should be
submitted by one of the three methods
outlined above.

FOR FURTHER INFORMATION CONTACT:
Elizabeth Scott, Director, Chemical and
Biological Controls Division, Office of
Nonproliferation and Treaty
Compliance, Bureau of Industry and
Security, Telephone: (202) 482—-3343.
SUPPLEMENTARY INFORMATION:

Background

The Bureau of Industry and Security
(BIS) is amending the Export
Administration Regulations (EAR) to
implement the understandings reached
at the annual plenary meeting of the
Australia Group (AG) that was held in
Paris on June 4-7, 2007. The Australia
Group is a multilateral forum, consisting
of 40 participating countries, that
maintains export controls on a list of
chemicals, biological agents, and related
equipment and technology that could be
used in a chemical or biological
weapons program. The AG periodically
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reviews items on its control list to
enhance the effectiveness of
participating governments’ national
controls and to achieve greater
harmonization among these controls.

The understandings reached at the
June 2007 annual plenary meeting
included a decision to revise the AG
“Control List of Biological Agents” by
narrowing the scope of the listing for
mycoplasma mycoides to include only
the specific subspecies and strains of
mycoplasma mycoides that are of most
concern as the causative agents of
disease in animals. This rule amends
the EAR to reflect that decision by
revising Export Control Classification
Number (ECCN) 1C352, which controls
certain animal pathogens, to narrow the
scope of the listing for mycoplasma
mycoides in this ECCN to include only
the following subspecies and strains:
Mycoplasma mycoides subspecies
mycoides SC (small colony) and
Mycoplasma capricolum subspecies
capripneumoniae (‘“‘strain F38”).
Mycoplasma mycoides subspecies
mycoides SC (small colony) causes
severe respiratory disease primarily in
cattle (i.e., contagious bovine
pleuropneumonia (CBPP)), while
Mycoplasma capricolum subspecies
capripneumoniae (“strain F38”’) causes
severe respiratory disease primarily in
goats (i.e., contagious caprine
pleuropneumonia (CCPP)).

Prior to the publication of this rule,
ECCN 1C352 controlled all subspecies
and strains of mycoplasma mycoides.
Mycoplasma capricolum and F38-type
caprine mycoplasma (i.e., mycoplasma
F38), however, were listed separately
under ECCN 1C360, which contains
unilaterally controlled select agents not
included on any of the AG Common
Control Lists. The Centers for Disease
Control and Prevention (CDC), U.S.
Department of Health and Human
Services, and the Animal and Plant
Health Inspection Service (APHIS), U.S.
Department of Agriculture, maintain
controls on the possession, use, and
transfer within the United States of the
unilaterally controlled select agents
listed in ECCN 1C360, as well as certain
AG agents and toxins listed in ECCN
1C352. Since mycoplasma F38 (i.e.,
Mycoplasma capricolum subspecies
capripneumoniae (“strain F38”)) is now
specifically identified and controlled
under ECCN 1C352 and the select agent
mycoplasma mycoides capri is no
longer controlled under this ECCN, this
rule makes conforming changes to the
list of unilaterally controlled select
agents in ECCN 1C360 by removing
mycoplasma F38 from the listing of
mycoplasma controlled under this
ECCN and adding mycoplasma

mycoides capri. All Mycoplasma
capricolum, except subspecies
capripneumoniae, continues to be
controlled under ECCN 1C360.

The EAR license requirements that
apply to the specific items affected by
the amendments to ECCN 1C352 and
1C360 (described above) remain
unchanged. The affected items in these
ECCNs continue to require a license for
export or reexport to all countries or
destinations indicated under CB
Column 1 or AT Column 1 on the
Commerce Country Chart (Supplement
No. 1 to Part 738 of the EAR).

This rule also amends the EAR to
reflect the addition of Croatia as the
newest participating country in the
Australia Group (which now includes a
total of 40 countries). Supplement No. 1
to Part 738 (Commerce Country Chart) is
revised by removing the license
requirements indicated for Croatia,
under CB Column 2, to conform with
the country scope of the CB license
requirements that apply to other AG
participating countries (see Section
742.2 of the EAR). Supplement No. 1 to
Part 740 (Country Groups) is revised to
add Croatia to Country Group A:3
(Australia Group). The definition of
““Australia Group” in Section 772.1 of
the EAR is updated by adding Croatia to
the list of participating countries.

In addition to the AG plenary meeting
changes described above, this rule
amends the EAR by revising the
Technical Note to ECCN 2B352.a to
update a reference therein to the World
Health Organization (WHO) ““Laboratory
Biosafety Manual” to identify the
current edition of the manual (i.e., 3rd
edition, Geneva, 2004). This WHO
manual contains safety requirements for
P3 or P4 (BL3, BL4, L3, L4) complete
containment facilities.

Finally, this rule amends Supplement
No. 2 to Part 745 of the EAR (titled
“‘States Parties to the Convention on the
Prohibition of the Development,
Production, Stockpiling, and Use of
Chemical Weapons and on Their
Destruction”’) by adding ‘“Barbados,”
which became a State Party to the CWC
on April 6, 2007. As a result of this
change, the CW (Chemical Weapons)
license requirements and policies that
apply to Barbados now conform with
those applicable to other CWC States
Parties, as described in Section 742.18
of the EAR. This rule also clarifies the
scope of the entry for “China” in the list
of CWC States Parties by revising the
footnote to this entry to indicate that, for
CWC purposes only, China includes
“Macau,” as well as “Hong Kong.”

Although the Export Administration
Act expired on August 20, 2001, the
President, through Executive Order

13222 of August 17, 2001, 3 CFR, 2001
Comp., p. 783 (2002), as extended by the
Notice of August 15, 2007, 72 FR 46137
(August 16, 2007), has continued the
Export Administration Regulations in
effect under the International
Emergency Economic Powers Act.

Saving Clause

Shipments of items removed from
eligibility for export or reexport under a
license exception or without a license
(i.e., under the designator “NLR”’) as a
result of this regulatory action that were
on dock for loading, on lighter, laden
aboard an exporting carrier, or en route
aboard a carrier to a port of export, on
October 12, 2007, pursuant to actual
orders for export or reexport to a foreign
destination, may proceed to that
destination under the previously
applicable license exception or without
a license (NLR) so long as they are
exported or reexported before October
29, 2007. Any such items not actually
exported or reexported before midnight,
on October 29, 2007, require a license in
accordance with this regulation.

“Deemed” exports of “technology”
and “‘source code” removed from
eligibility for export under a license
exception or without a license (under
the designator “NLR”) as a result of this
regulatory action may continue to be
made under the previously available
license exception or without a license
(NLR) before October 29, 2007.
Beginning at midnight on October 29,
2007, such “technology” and “source
code” may no longer be released,
without a license, to a foreign national
subject to the “deemed’ export controls
in the EAR when a license would be
required to the home country of the
foreign national in accordance with this
regulation.

Rulemaking Requirements

1. This rule has been determined to be
not significant for purposes of Executive
Order 12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number. This rule
contains a collection of information
subject to the requirements of the PRA.
This collection has been approved by
OMB under Control Number 0694—0088
(Multi-Purpose Application), which
carries a burden hour estimate of 58
minutes to prepare and submit form
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BIS-748. Send comments regarding this
burden estimate or any other aspect of
this collection of information, including
suggestions for reducing the burden, to
David Rostker, Office of Management
and Budget (OMB), and to the
Regulatory Policy Division, Bureau of
Industry and Security, Department of
Commerce, as indicated in the
ADDRESSES section of this rule.

3. This rule does not contain policies
with Federalism implications as that
term is defined in Executive Order
13132.

4. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, the opportunity for public
participation, and a delay in effective
date, are inapplicable because this
regulation involves a military and
foreign affairs function of the United
States (Sec. 5 U.S.C. 553(a)(1)). Further,
no other law requires that a notice of
proposed rulemaking and an
opportunity for public comment be
given for this final rule. Because a
notice of proposed rulemaking and an
opportunity for public comment are not

required to be given for this rule under
5 U.S.C. 553 or by any other law, the
analytical requirements of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) are not applicable.

Therefore, this regulation is issued in
final form. Although there is no formal
comment period, public comments on
this regulation are welcome on a
continuing basis.

List of Subjects
15 CFR Part 738

Administrative practice and
procedure, Exports, Foreign trade.

15 CFR Part 740

Administrative practice and
procedure, Exports, Foreign trade,
Reporting and recordkeeping
requirements.

15 CFR Part 745

Administrative practice and
procedure, Chemicals, Exports, Foreign
trade, Reporting and recordkeeping
requirements.

15 CFR Part 772
Exports.
15 CFR Part 774

Exports, Foreign trade, Reporting and
recordkeeping requirements.

m Accordingly, parts 738, 740, 745, 772,
and 774 of the Export Administration
Regulations (15 CFR parts 730-799) are
amended as follows:

PART 738—[AMENDED]

m 1. The authority citation for 15 CFR
part 738 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 22 U.S.C. 287c¢; 22 U.S.C. 3201 et
seq.; 22 U.S.C. 6004; 30 U.S.C. 185(s), 185(u);
42 U.S.C. 2139a; 42 U.S.C. 6212; 43 U.S.C.
1354; 46 U.S.C. app. 466¢; 50 U.S.C. app. 5;
Sec. 901-911, Pub. L. 106-387; Sec. 221, Pub.
L. 107-56; E.O. 13026, 61 FR 58767, 3 CFR,
1996 Comp., p. 228; E.O. 13222, 66 FR 44025,
3 CFR, 2001 Comp., p. 783; Notice of August
15, 2007, 72 FR 46137 (August 16, 2007).

m 2. Supplement No. 1 to part 738 is
amended by revising the entry for
“Croatia” to read as follows:

SUPPLEMENT NO. 1 TO PART 738—COMMERCE COUNTRY CHART

[Reason for control]

Chemical & biological Nuclear non- Missile Firearms
weapons proliferation National security tech Regional stability ~ convention Crime control Anti-terrorism
Countries
CcB CB CcB NP NP NS NS MT RS RS FC cC CcC cC AT AT
1 2 3 1 2 1 2 1 1 2 1 1 2 3 1 2
Croatia .......cccccvviciiiiiiiice X e X X X X X X X X i e

PART 740—[AMENDED]

m 3. The authority citation for 15 CFR
part 740 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; Sec. 901-911, Pub. L.

106-387; E.O. 13026, 61 FR 58767, 3 CFR,
1996 Comp., p. 228; E.O. 13222, 66 FR 44025,
3 CFR, 2001 Comp., p. 783; Notice of August
15, 2007, 72 FR 46137 (August 16, 2007).

m 4. In Supplement No. 1 to part 740,
Country Groups, Country Group A is

COUNTRY GROUP A

amended by adding, in alphabetical
order, a new entry for “Croatia” to read
as follows:

Supplement No. 1 to Part 740—Country
Groups

Missile tech-
nology control Australia Nuclear sup-
Country regime group pliers group
[A:1] [A:2] [A:3] [A:4]
(O] (o= 1 PSSP X

PART 745—[AMENDED]

m 5. The authority citation for 15 CFR
part 745 is revised to read as follows:

Authority: 50 U.S.C. 1701 et seq.; E.O.
12938, 59 FR 59099, 3 CFR, 1994 Comp., p.

950; Notice of October 27, 2006, 71 FR 64109
(October 31, 2006).

Supplement No. 2 to Part 745
[Amended]

m 6. Supplement No. 2 to part 745 is
amended:
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m a. By revising the undesignated center
heading “List of States Parties as of
November 1, 2006” to read “List of
States Parties as of August 1, 2007”;

m b. By adding, in alphabetical order,
the country “Barbados’; and

m c. By revising the footnote for China
to read “* For CWC purposes only,
China includes Hong Kong and Macau.”

PART 772—[AMENDED]

m 7. The authority citation for 15 CFR
part 772 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13222, 66 FR 44025,
3 CFR, 2001 Comp., p. 783; Notice of August
15, 2007, 72 FR 46137 (August 16, 2007).

m 8.In §772.1, the definition of
“Australia Group” is revised to read as
follows:

§772.1 Definitions of terms as used in the
Export Administration Regulations (EAR).

* * * * *

Australia Group. The countries
participating in the Australia Group
have agreed to adopt harmonized
controls on certain dual-use chemicals
(i.e., precursor chemicals), biological
agents, related manufacturing facilities
and equipment, and related technology
in order to ensure that exports of these
items do not contribute to the
proliferation of chemical or biological
weapons. Countries participating in the
Australia Group as of July 1, 2007,
include: Argentina, Australia, Austria,
Belgium, Bulgaria, Canada, Croatia,
Cyprus, Czech Republic, Denmark,
Estonia, Finland, France, Germany,
Greece, Hungary, Iceland, Ireland, Italy,
Japan, Korea (South), Latvia, Lithuania,
Luxembourg, Malta, the Netherlands,
New Zealand, Norway, Poland,
Portugal, Romania, Slovak Republic,
Slovenia, Spain, Sweden, Switzerland,
Turkey, Ukraine, the United Kingdom,
and the United States. See also § 742.2
of the EAR.

* * * * *

PART 774—[AMENDED]

m 9. The authority citation for 15 CFR
part 774 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 22 U.S.C. 287c¢, 22 U.S.C. 3201 et
seq., 22 U.S.C. 6004; 30 U.S.C. 185(s), 185(u);
42 U.S.C. 2139a; 42 U.S.C. 6212; 43 U.S.C.
1354; 46 U.S.C. app. 466¢; 50 U.S.C. app. 5;
Sec. 901-911, Pub. L. 106—387; Sec. 221, Pub.
L. 107-56; E.O. 13026, 61 FR 58767, 3 CFR,
1996 Comp., p. 228; E.O. 13222, 66 FR 44025,
3 CFR, 2001 Comp., p. 783; Notice of August
15, 2007, 72 FR 46137 (August 16, 2007).

Supplement No. 1 to Part 774—
[Amended]

m 10. In Supplement No. 1 to part 774
(the Commerce Control List), Category
1—Materials, Chemicals,
“Microorganisms” & “Toxins,” ECCN
1C352 is amended by revising paragraph
(b) under “Items” in the List of Items
Controlled to read as follows:

1C352 Animal pathogens, as follows (see
List of Items Controlled).

* * * * *

List of Items Controlled

Unit: * * *

Related Controls: * * *
Related Definitions: * * *
Items:

* * * * *

b. Bacteria, as follows:

b.1. Mycoplasma mycoides, as follows:

b.1.a. Mycoplasma mycoides subspecies
mycoides SC (small colony) (a.k.a. contagious
bovine pleuropneumonia);

b.1.b. Mycoplasma capricolum subspecies
capripneumoniae (““strain F38”).

b.2. [RESERVED.]

Supplement No. 1 to Part 774—
[Amended]

m 11. In Supplement No. 1 to part 774
(the Commerce Control List), Category
1—Materials, Chemicals,
“Microorganisms” & “Toxins,” ECCN
1C360 is amended by revising paragraph
(b)(2) under “Items” in the List of Items
Controlled to read as follows:

1C360 Select agents not controlled under
ECCN 1C351, 1C352, or 1C354.

* * * * *

List of Items Controlled

Unit: * * *

Related Controls: * * *
Related Definitions: * * *
Items:

* * * * *

b‘ * ok *

b.2. Mycoplasma, as follows:

b.2.a. Mycoplasma capricolum, except
subspecies capripneumoniae (see ECCN
1C352.b.1.b);

b.2.b. Mycoplasma mycoides capri;

* * * * *

Supplement No. 1 to Part 774—
[Amended]

m 12. In Supplement No. 1 to part 774
(the Commerce Control List), Category
2—Materials Processing, ECCN 2B352 is
amended by revising parenthetical
phrase “(Geneva, 1983)” to read ““(3rd
edition, Geneva, 2004)” in the Technical
Note immediately following paragraph
(a) in the List of Items Controlled.

Dated: September 6, 2007.
Christopher A. Padilla,

Assistant Secretary for Export
Administration.

[FR Doc. E7—18018 Filed 9-11-07; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9338]

RIN 1545-BE47

Information Returns Required With
Respect to Certain Foreign
Corporations and Certain Foreign-
Owned Domestic Corporations;
Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations; correction.

SUMMARY: This document contains a
correction to final regulations (TD 9338)
that were published in the Federal
Register on Friday, July 13, 2007 (72 FR
38475) providing guidance under
sections 6038 and 6038A of the Internal
Revenue Code. The final regulations
clarify the information required to be
furnished regarding certain related party
transactions of certain foreign
corporations and certain foreign-owned
domestic corporations.

DATES: The correction is effective
September 12, 2007.

FOR FURTHER INFORMATION CONTACT: Kate
Y. Hwa at (202) 622—6070 (not a toll-free
number).

SUPPLEMENTARY INFORMATION:
Background

The final regulations that are the
subject of the correction are under
Sections 6038 and 6038A of the Internal
Revenue Code.

Need for Correction

As published, final regulations (TD
9338) contain an error that may prove to
be misleading and is in need of
clarification.

Correction of Publication

Accordingly, the publication of the
final regulations (TD 9338), which were
the subject of FR Doc. E7-13587, is
corrected as follows:

On page 38475, in the document
heading, the language “RIN 1545—
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BG11” is corrected to read “RIN 1545—
BE47.”

LaNita Van Dyke,

Chief, Publications and Regulations Branch,
Legal Processing Division, Associate Chief
Counsel (Procedure and Administration).
[FR Doc. E7-17820 Filed 9-11-07; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF LABOR

Employee Benefits Security
Administration

29 CFR Part 2509

RIN 1210-AB22

Amendment to Interpretive
Bulletin 95-1

AGENCY: Employee Benefits Security
Administration, Department of Labor.
ACTION: Interim final rule.

SUMMARY: This document contains an
interim final rule that amends
Interpretive Bulletin 95-1 to limit the
application of the Bulletin to the
selection of annuity providers for
defined benefit plans. This interim final
rule implements section 625 of the
Pension Protection Act of 2006. Also
appearing in today’s Federal Register is
a proposed regulation, entitled
“Selection of Annuity Providers for
Individual Account Plans”, which, in
the form of a safe harbor, provides
guidance concerning the fiduciary
considerations attendant to the selection
of annuity providers and contracts for
purposes of benefit distributions from
individual account plans. The
amendment to Interpretive Bulletin 95—
1, as well as the proposed safe harbor
for annuity selections, will affect plan
sponsors and fiduciaries of individual
account plans, and the participants and
beneficiaries covered by such plans.
DATES: This interim final rule is
effective November 13, 2007. Written
comments on the interim final rule
should be received by the Department of
Labor on or before November 13, 2007.
ADDRESSES: To facilitate the receipt and
processing of comments, the
Department encourages interested
persons to submit their comments
electronically to www.regulations.gov
(follow instructions for submission of
comments) or e-ORI@dol.gov. Persons
submitting comments electronically are
encouraged not to submit paper copies.
Persons interested in submitting
comments on paper should send or
deliver their comments to: Office of
Regulations and Interpretations,
Employee Benefits Security

Administration, Room N-5669, U.S.
Department of Labor, 200 Constitution
Avenue, NW., Washington, DC 20210.
Attention: Interpretive Bulletin 95-1.
Comments received will be posted
without change, including any personal
information provided, to
www.regulations.gov and http://
www.dol.gov/ebsa, and also available for
public inspection at the Public
Disclosure Room, Employee Benefits
Security Administration, U.S.
Department of Labor, Room N-1513,
200 Constitution Avenue, NW.,
Washington, DC, 20210.

FOR FURTHER INFORMATION CONTACT:
Janet A. Walters or Allison E. Wielobob,
Office of Regulations and
Interpretations, Employee Benefits
Security Administration, U.S.
Department of Labor, Washington, DC
20210 (202) 693—8510. This is not a toll-
free number.

SUPPLEMENTARY INFORMATION:
A. Background

In 1995, the Department issued
Interpretive Bulletin 95-1 (29 CFR
2509.95—1) (the IB), providing guidance
concerning the fiduciary standards
under Part 4 of Title I of ERISA
applicable to the selection of annuity
providers for purposes of pension plan
benefit distributions. In general, the IB
makes clear that the selection of an
annuity provider in connection with
benefit distributions is a fiduciary act
governed by the fiduciary standards of
section 404(a)(1), including the duty to
act prudently and solely in the interest
of the plan’s participants and
beneficiaries. In this regard, the IB
provides that plan fiduciaries must take
steps calculated to obtain the safest
annuity available, unless under the
circumstances it would be in the
interest of the participants and
beneficiaries to do otherwise. The IB
also provides that fiduciaries must
conduct an objective, thorough and
analytical search for purposes of
identifying providers from which to
purchase annuities and sets forth six
factors that should be considered by
fiduciaries in evaluating a provider’s
claims paying ability and
creditworthiness.

In Advisory Opinion 2002—14A (Dec.
18, 2002) the Department expressed the
view that the general fiduciary
principles set forth in the IB with regard
to the selection of annuity providers
apply equally to defined benefit and
defined contribution plans. The opinion
recognized that, the selection of annuity
providers by the fiduciary of a defined
contribution plan would be governed by
section 404(a)(1) and, therefore, such

fiduciary, in evaluating claims paying
ability and creditworthiness of an
annuity provider, should take into
account the six factors set forth in 29
CFR 2509.95-1(c).

During 2005, the ERISA Advisory
Council created the Working Group on
Retirement Distributions & Options to
study, in part, the nature of the
distribution options available to
participants of defined contribution
plans. In November 2005, after public
hearings and testimony, the Advisory
Council issued a report, entitled Report
of the Working Group on Retirement
Distributions & Options,? concluding
that many defined contribution plan
distributions tend to be paid out in
lump sums which “expose retirees to a
wide range of risks including the
possibility of outliving assets,
investment losses, and inflation risk.”
The Advisory Council recommended
that the Department revise Interpretive
Bulletin 95-1 to facilitate the
availability of annuity options in
defined contribution plans.

The Pension Protection Act of 2006
(the PPA) (Pub. L. 109-280, 120 Stat.
780) was enacted on August 17, 2006.
Section 625 of the PPA directs the
Secretary to issue final regulations
within one year of the date of
enactment, clarifying that the selection
of an annuity contract as an optional
form of distribution from an individual
account plan is not subject to the safest
available annuity standard under
Interpretive Bulletin 95—-1 and is subject
to all otherwise applicable fiduciary
standards.

Consistent with section 625 of the
PPA, the Department is amending
Interpretive Bulletin 95—1 to limit its
application only to defined benefit
plans. The Department is also proposing
the adoption of a regulation, published
in today’s Federal Register, which, in
the form of a safe harbor, provides
guidance concerning the fiduciary
considerations attendant to the selection
of annuity providers and contracts for
purposes of benefit distributions from
individual account plans.

B. Overview of Interim Final Rule

In order to implement the
Congressional mandate of section 625 of
the PPA and to eliminate any confusion
regarding the applicability of the
fiduciary standards set forth in IB 95—

1 to the selection of annuity providers
for the purpose of benefit distributions
from individual account plans, the

1 A copy of the Report can be found on the About
EBSA page under the heading ERISA Advisory
Council at http://www.dol.gov/ebsa/publications/
AC_1105A_report.html.
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Department is amending Interpretive
Bulletin 95—1 to provide that
Interpretive Bulletin 95-1 is applicable
only to the selection of annuity
providers for the purpose of benefit
distributions from a defined benefit
pension plan.

C. Good Cause Finding That Proposed
Rulemaking Unnecessary

Rulemaking under section 553 of the
Administrative Procedure Act (APA)
ordinarily involves publication of a
notice of proposed rulemaking in the
Federal Register and the public is given
an opportunity to comment on the
proposed rule. The APA authorizes
agencies to dispense with proposed
rulemaking procedures, however, if they
find both good cause that such
procedures are impracticable,
unnecessary, or contrary to the public
interest, and incorporate a statement of
the finding with the underlying reasons
in the interim final rule issued.

In this case, the Department finds that
it is unnecessary to undertake proposed
rulemaking with regard to the
amendment of Interpretive Bulletin
95—1. The Department believes such
rulemaking is unnecessary because
section 625 of the Pension Protection
Act of 2006 specifically directs the
Secretary to issue final regulations
within one year clarifying that the
selection of an annuity contract as an
optional form of distribution from an
individual account plan is not subject to
the safest available annuity standard
under the Interpretive Bulletin 95-1.
The amendment to Interpretive Bulletin
95-1 contained in this document does
nothing more than limit, consistent with
the statutory directive, the application
of the Bulletin to defined benefit plans,
thereby establishing that the “‘safest
available” standard does not apply to
individual account plans. To avoid any
confusion on the part of the regulated
community, the amendment includes a
reference to separate guidance for the
selection of annuity providers for
individual account plans.

For the foregoing reason, the
Department finds that proposed
rulemaking procedures are unnecessary
and is publishing the rule as an interim
final rule. Nevertheless, the Department
is affording interested persons the
opportunity to comment on the
amendment. Because the Department
exercised very limited discretion in
implementing the directive contained in
section 625 of the Pension Protection
Act of 2006, the Department is limiting
the comment period to 60 days.

D. Request for Comments

The Department invites comments
from interested persons. To facilitate the
receipt and processing of comments,
EBSA encourages interested persons to
submit their comments electronically to
www.regulations.gov (follow
instructions for the submission of
comments) or e-ORI@dol.gov. Persons
submitting comments electronically are
encouraged not to submit paper copies.
Persons interested in submitting
comments on paper should send or
deliver their comments to: Office of
Regulations and Interpretations,
Employee Benefits Security
Administration, Room N-5669, U.S.
Department of Labor, 200 Constitution
Avenue, NW., Washington, DC 20210.
Attention: Interpretive Bulletin 95-1.
All comments will be available to the
public, without charge, online at
www.regulations.gov and http://
www.dol.gov/ebsa, and at the Public
Disclosure Room, Employee Benefits
Security Administration, U.S.
Department of Labor, Room N-1513,
200 Constitution Avenue, NW.,
Washington, DC 20210 from 8 a.m. to
4:30 p.m. (Monday—Friday).

E. Effective Date

This interim final rule is effective 60
days after the date of publication in the
Federal Register.

F. Regulatory Impact Analysis

Executive Order 12866 Statement

Under Executive Order 12866 (58 FR
51735), the Department must determine
whether a regulatory action is
“significant” and therefore subject to
review by the Office of Management and
Budget (OMB). Section 3(f) of the
Executive Order defines a ““significant
regulatory action” as an action that is
likely to result in a rule (1) having an
annual effect on the economy of $100
million or more, or adversely and
materially affecting a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local or tribal
governments or communities (also
referred to as ““economically
significant”); (2) creating serious
inconsistency or otherwise interfering
with an action taken or planned by
another agency; (3) materially altering
the budgetary impacts of entitlement
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) raising novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order. For purposes of Executive Order
12866, the Department has determined

that it is appropriate to review the
amendment contained in this document,
which merely serves to make clear that
the standards set forth in Interpretive
Bulletin 95—1 no longer apply to
individual account plans, in
conjunction with the review of the
proposed rule, also appearing in today’s
Federal Register, that establishes, in the
form of safe harbor, standards for the
selection of annuity providers and
contracts by fiduciaries of individual
account plans. As reflected in that
analysis, the Department believes that
these regulatory actions are not
economically significant within the
meaning of section 3(f)(1) of the
Executive Order. The actions, however,
have been determined to be significant
within the meaning of section 3(f)(4) of
the Executive Order, and the
Department accordingly provides an
assessment of the potential costs and
benefits. See notice of proposed
rulemaking appearing in today’s Federal
Register entitled Selection of Annuity
Providers for Individual Account Plans.

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) (RFA) imposes
certain requirements with respect to
Federal rules that are subject to the
notice and comment requirements of
section 553(b) of the Administrative
Procedure Act (5 U.S.C. 551 et seq.) and
that are likely to have a significant
economic impact on a substantial
number of small entities. Unless an
agency certifies that a proposed rule
will not have a significant economic
impact on a substantial number of small
entities, section 603 of the RFA requires
that the agency present an initial
regulatory flexibility analysis at the time
of the publication of the notice of
proposed rulemaking describing the
impact of the rule on small entities and
seeking public comment on such
impact. Because this rule is being issued
as an interim final rule, the RFA does
not apply and the Department is not
required to either certify that the rule
will not have a significant impact on a
substantial number of small businesses
or conduct an initial regulatory
flexibility analysis. Nevertheless, the
Department has considered the likely
impact of the interim rule on small
entities in connection with its
assessment under Executive Order
12866, described above, and believes
this rule will not have a significant
impact on a substantial number of small
entities. See notice of proposed
rulemaking appearing in today’s Federal
Register entitled Selection of Annuity
Providers for Individual Account Plans.
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Paperwork Reduction Act

This rulemaking is not subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 301 et
seq.) because it does not contain
“collection of information”
requirements as defined in 44 U.S.C.
3502(3). Accordingly, this interim final
rule is not being submitted to the OMB
for review under the Paperwork
Reduction Act.

Congressional Review Act

The interim final rule being issued
here is subject to the provisions of the
Congressional Review Act provisions of
the Small Business Regulatory
Enforcement Fairness Act of 1996 (5
U.S.C. 801 et seq.) and will be
transmitted to Congress and the
Comptroller General for review. The
interim final rule is not a “major rule”
as that term is defined in 5 U.S.C. 804,
because it does not result in (1) an
annual effect on the economy of $100
million or more; (2) a major increase in
costs or prices for consumers,
individual industries, or Federal, State,
or local government agencies, or
geographic regions; or (3) significant
adverse effects on competition,
employment, investment, productivity,
innovation, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic and export markets.

Unfunded Mandates Reform Act

For purposes of the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4), the interim final rule does not
include any Federal mandate that may
result in expenditures by State, local, or
tribal governments, or impose an annual
burden exceeding $100 million on the
private sector.

Federalism Statement

Executive Order 13132 (August 4,
1999) outlines fundamental principles
of federalism and requires Federal
agencies to adhere to specific criteria in
the process of their formulation and
implementation of policies that have
substantial direct effects on the States,
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. This interim final
rule does not have federalism
implications because it has no
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Section 514 of
ERISA provides, with certain exceptions

specifically enumerated, that the
provisions of Titles I and IV of ERISA
supersede any and all laws of the States
as they relate to any employee benefit
plan covered under ERISA. The
requirements implemented in the
interim rule do not alter the
fundamental provisions of the statute
with respect to employee benefit plans,
and as such would have no implications
for the States or the relationship or
distribution of power between the
national government and the States.

List of Subjects in 29 CFR Part 2509

Employee benefit plans, Pensions.

m For the reasons set forth in the
preamble, the Department amends
Chapter XXV of Title 29 of the Code of
Federal Regulations as follows:

PART 2509—INTERPRETIVE
BULLETINS RELATING TO THE
EMPLOYEE RETIREMENT INCOME
SECURITY ACT OF 1974

m 1. The authority citation for part 2509
is revised to read as follows:

Authority: 29 U.S.C. 1135. Secretary of
Labor’s Order 1-2003, 68 FR 5374 (Feb. 3,
2003). Sections 2509.75—10 and 2509.75-2
issued under 29 U.S.C. 1052, 1053, 1054. Sec.
2509.75-5 also issued under 29 U.S.C. 1002.
Sec. 2509.95-1 also issued under sec. 625,
Pub. L. 109-280, 120 Stat. 780.

m 2. Section 2509.95-1 is amended by
revising the section heading and
paragraph (a) to read as follows:

§2509.95-1 Interpretive bulletin relating to
the fiduciary standards under ERISA when
selecting an annuity provider for a defined
benefit pension plan.

(a) Scope. This Interpretive Bulletin
provides guidance concerning certain
fiduciary standards under part 4 of title
I of the Employee Retirement Income
Security Act of 1974 (ERISA), 29 U.S.C.
1104-1114, applicable to the selection
of an annuity provider for the purpose
of benefit distributions from a defined
benefit pension plan (hereafter “pension
plan”) when the pension plan intends to
transfer liability for benefits to an
annuity provider. For guidance
applicable to the selection of an annuity
provider for benefit distributions from
an individual account plan see 29 CFR
2550.404a—4.

* * * * *

Signed at Washington, DC, this 31st day of
August, 2007.

Bradford P. Campbell,

Assistant Secretary, Employee Benefits
Security Administration, Department of
Labor.

[FR Doc. E7—17744 Filed 9-11-07; 8:45 am]
BILLING CODE 4510-29-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[CGD01-07-132]

Drawbridge Operation Regulations;
Hackensack River, Jersey City, NJ

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the regulation governing
the operation of the NJTRO Lower Hack
Bridge across the Hackensack River,
mile 3.4, at Jersey City, New Jersey.
Under this temporary deviation, the
NJTRO Lower Hack Bridge may remain
in the closed position from 7 a.m. on
Saturday, September 22, 2007 through 7
p-m. on Sunday, September 23, 2007.
Vessels that can pass under the draw
without a bridge opening may do so at
all times. In the event of inclement
weather, the rain dates will be
September 29, 2007 and September 30,
2007. This deviation is necessary to
facilitate aerial cable installation at the
bridge.

DATES: This deviation is effective from
7 a.m. on September 22, 2007 through

7 p.m. on September 30, 2007.
ADDRESSES: Materials referred to in this
document are available for inspection or
copying at the First Coast Guard
District, Bridge Branch Office, One
South Street, New York, New York
10004, between 7 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. The telephone number is (212)
668—7165. The First Coast Guard
District Bridge Branch Office maintains
the public docket for this temporary
deviation.

FOR FURTHER INFORMATION CONTACT: Joe
Arca, Project Officer, First Coast Guard
District, at (212) 668-7165.
SUPPLEMENTARY INFORMATION: The
NJTRO Lower Hack Bridge, across the
Hackensack River, mile 3.4, at Jersey
City, New Jersey, has a vertical
clearance in the closed position of 40
feet at mean high water and 45 feet at
mean low water. The existing
drawbridge operation regulations are
listed at 33 CFR 117.723(b).

On July 26, 2007, the Coast Guard
authorized a temporary deviation
[CGD01-07-093] to facilitate aerial
cable installation at the bridge. Under
that deviation the NJTRO Lower Hack
Bridge remained closed for vessel traffic
for four weekends, July 28 and 29,
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August 4 and 5, August 11 and 12, and
August 18 and 19, 2007, from 7 a.m.
each Saturday morning through 7 p.m.
each Sunday evening.

The owner of the bridge, New Jersey
Transit Rail Operation (NJTRO),
requested a second temporary deviation
to facilitate the completion of the aerial
cable installation at the bridge. The
aerial cable installation was
unexpectedly not finished during the
previously authorized temporary
deviation, making additional time
necessary for the completion of this
project.

Under this temporary deviation the
NJTRO Lower Hack Bridge need not
open for the passage of vessel traffic for
from 7 a.m. Saturday, September 22,
2007 through 7 p.m. on Sunday,
September 23, 2007. Vessels that can
pass under the bridge without a bridge
opening may do so at all times. In the
event of inclement weather, the rain
dates will be September 29, 2007 and
September 30, 2007.

In accordance with 33 CFR 117.35(e),
the bridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: September 4, 2007.
Gary Kassof,

Bridge Program Manager, First Coast Guard
District.

[FR Doc. E7—17996 Filed 9-11-07; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[CGD05-07-089]

RIN 1625-AA-09

Drawbridge Operation Regulations;
Potomac River, Between Maryland and
Virginia

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Fifth Coast
Guard District, has approved a
temporary deviation from the
regulations governing the operation of
the new Woodrow Wilson Memorial (I-
95) Bridge, mile 103.8, across Potomac
River between Alexandria, Virginia and
Oxon Hill, Maryland. This deviation
allows the new drawbridge to remain
closed-to-navigation from 7 a.m.
beginning on September 17, 2007 until

and including 11:59 p.m. on October 19,
2007, to facilitate completion of
concrete pours for the new Woodrow
Wilson Bridge construction project.

DATES: This deviation is effective from
7 a.m. on September 17, 2007, until
11:59 p.m. on October 19, 2007.

ADDRESSES: Materials referred to in this
document are available for inspection or
copying at Commander (dpb), Fifth
Coast Guard District, Federal Building,
1st Floor, 431 Crawford Street,
Portsmouth, VA 23704-5004 between 8
a.m. and 4 p.m., Monday through
Friday, except Federal holidays. The
telephone number is (757) 398-6222.
Commander (dpb), Fifth Coast Guard
District maintains the public docket for
this temporary deviation.

FOR FURTHER INFORMATION CONTACT:
Waverly W. Gregory, Jr., Bridge
Administrator, Fifth Coast Guard
District, at (757) 398-6222.
SUPPLEMENTARY INFORMATION: The new
Woodrow Wilson (lift) Bridge has a
vertical clearance in the closed position
to vessels of 75 feet, above mean high
water.

Coordinators for the construction of
the new Woodrow Wilson Bridge
Project has requested a temporary
deviation from the current operating
regulations set out in 33 CFR part
117.255(a) to close the drawbridge to
navigation to facilitate concrete pours at
the rear and finger joints of the movable
span.

To facilitate the concrete pours, the
Woodrow Wilson Bridge will be
maintained in the closed-to-navigation
position from 7 a.m. on Monday,
September 17, 2007 until and including
11:59 p.m. on Friday, October 19, 2007.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period.

Dated: September 5, 2007.
Waverly W. Gregory, Jr.,

Chief, Bridge Administration Branch, Fifth
Coast Guard District.

[FR Doc. E7—18017 Filed 9-11-07; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 117
[CGD01-07-129]

Drawbridge Operation Regulations;
Jamaica Bay, New York, NY

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the regulation governing
the operation of the Beach Channel
Railroad Bridge across Jamaica Bay,
mile 6.7, at New York, New York. Under
this temporary deviation, in effect for
four weekends in September, the Beach
Channel Railroad Bridge may remain in
the closed position on Saturdays and
Sundays from 6 a.m. to 9 p.m. This
deviation is necessary to facilitate
bridge track repairs.

DATES: This deviation is effective from
September 8, 2007 through September
30, 2007.

ADDRESSES: Materials referred to in this
document are available for inspection or
copying at the First Coast Guard
District, Bridge Branch Office, 408
Atlantic Avenue, Boston, Massachusetts
02110, between 7 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. The telephone number is (617)
223-8364. The First Coast Guard
District Bridge Branch Office maintains
the public docket for this temporary
deviation.

FOR FURTHER INFORMATION CONTACT: John
McDonald, Project Officer, First Coast
Guard District, at (617) 223—-8364.

SUPPLEMENTARY INFORMATION: The Beach
Channel Railroad Bridge, across Jamaica
Bay, mile 6.7, at New York, New York,
has a vertical clearance in the closed
position of 26 feet at mean high water
and 31 feet at mean low water. The
existing drawbridge operation
regulations are listed at 33 CFR 117.5.

The owner of the bridge, New York
City Transit Authority, requested a
temporary deviation to facilitate repairs
to the bridge rails.

Under this temporary deviation, in
effect for four successive weekends, the
Beach Channel Railroad Bridge need not
open for the passage of vessel traffic on
Saturday and Sunday between 6 a.m.
and 9 p.m. on September 8, 9, 15, 16,
22, 23, 29, and 30, 2007.

In accordance with 33 CFR 117.35(e),
the bridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: September 4, 2007.

Gary Kassof,

Bridge Program Manager, First Coast Guard
District.

[FR Doc. E7-17994 Filed 9-11-07; 8:45 am]
BILLING CODE 4910-15-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 40
[EPA-HQ-ORD-2007-0419; FRL-8466-9]
RIN 2080-AA12

Revising the Budget Period Limitation

for Research Grants and Cooperative
Agreements

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action on Revising the Budget Period
Limitation for Research Grants and
Cooperative Agreements. This
amendment will remove the budget
period limitation for research and
demonstration grants and cooperative
agreements. This change is
administrative in nature. The current
rule sets forth a maximum budget
period of 24 months for all grants and
cooperative agreements awarded for
research and demonstration projects,
which can be extended on a case-by-
case basis. Extensions are often
requested creating an administrative
burden for the EPA. All research and
demonstration grants will continue to
adhere to the project period limitation
of five years. This change will not
adversely affect any current or future
research or demonstration efforts.
DATES: This rule is effective on
November 13, 2007 without further
notice, unless EPA receives adverse
comments by October 12, 2007. If we
receive such comments, we will publish
a timely withdrawal in the Federal
Register to notify the public that this
direct final rule will not take effect.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
ORD-2007-0419 by one of the following
methods:

o www.regulations.gov: Follow the
on-line instructions for submitting
comments.

e E-mail: ord.docket@epa.gov.

e Fax:202-566-9744.

e Mail: Office of Research and
Development (ORD) Docket,
Environmental Protection Agency, Mail
Code: 2822T, 1200 Pennsylvania
Avenue, NW., Washington, DC 20460.

e Hand Delivery: EPA Docket Center
(EPA/DC), Room 3334, EPA West
Building, 1301 Constitution Avenue,
NW., Washington, DC 20460, Attention
Docket ID No. EPA-HQ-ORD-2007—
0419. Deliveries are only accepted from
8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-ORD-2007—

0419. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or e-mail. The www.regulations.gov Web
site is an ‘‘anonymous access’’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an e-mail
comment directly to EPA without going
through www.regulations.gov your e-
mail address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy at
the ORD Docket, EPA/DC, EPA West,
Room 3334, 1301 Constitution Avenue,
NW., Washington, DC. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—1744, and the telephone
number for the ORD Docket is (202)
566-1752.

FOR FURTHER INFORMATION CONTACT: John
J. Nanartowicz III, Office of Research
and Development (ORD) Mail Code
8102R, 1200 Pennsylvania Avenue,
NW., Washington, DC 20460. The

telephone number is (202) 564—4756;
facsimile number is (202) 565—2904; and
e-mail is Nanartowicz.John@epa.gov.

SUPPLEMENTARY INFORMATION:
Constituency Effected: All Office of
Research and Development award
recipients for research grants and
cooperative agreements.

I. Background

Forty CFR part 40 establishes the
applicable policies and procedures
governing the award of research and
demonstration grants by the EPA. The
provisions found in part 40 are the
principal mechanisms that ORD uses to
provide grant assistance. This direct
final rule will address an issue that has
become an administrative burden for the
EPA. The current regulation at §40.125—
1(a) restricts the budget period for
research and demonstration projects to
24 months. This restriction is in conflict
with 40 CFR Part 30 (Subpart A, Section
30.2(z)), which stipulates that the
project period for grants is established
through the award document, during
which Federal sponsorship begins and
ends. This section allows for the
creation of project periods of up to 5
years through the award document
(grant or cooperative agreement).

Project period definitions are
historically based on grantee
applications. The budget period
limitation specified at § 40.125—1(a) has
become a burden for EPA in both
programmatic and administrative terms.
This self imposed restriction has
impacted active assistance agreements
by requiring that grantees apply for
budget period extensions for their
project grants. Accordingly, the Agency
is compelled to respond to these
requests. Due to the unpredictability of
research, many projects fail to adhere to
the two-year time limitation set forth in
part 40. These deviation requests have
become a routine occurrence for many
research grants. A recent procedures
and policy review by the Grants
Administration Division (GAD)
identified this issue to the Agency and
highlighted the administrative burden
that has accompanied the processing of
these rule deviations.

EPA’s amendment of the rule is the
final solution for the restrictive budget
period limitation. This change will
substantially reduce the administrative
burden for the Agency and grantees by
minimizing the number of
administrative actions (i.e., deviations)
that will be processed during the life of
a grant or cooperative agreement. This
change will not adversely affect any
current or future research efforts.
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II. Additional Supplementary
Information

This action announces EPA’s
amendment of 40 CFR 40.125.

III. Statutory and Executive Order
Reviews

A. Executive Order 12866

This action is not a “significant
regulatory action” under the terms of
Executive Order (EO) 12866 (58 FR
51735, October 4, 1993) and is therefore
not subject to review under the EO.

B. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq., since the
proposed change addresses an
administrative requirement, which is
internal to the Agency. No information
will be collected from either current or
future grantees by way of this proposed
change.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in 40
CFR are listed in 40 CFR part 9.

C. Regulatory Flexibility Act

This direct final rule is not subject to
the Regulatory Flexibility Act (RFA),
which generally requires an agency to
prepare a regulatory flexibility analysis
for any rule that will have a significant
economic impact on a substantial
number of small entities. The RFA
applies only to rules subject to notice
and comment rulemaking requirements
under the Administrative Procedure Act
(APA) or any other statute. This direct
final rule is not subject to notice and
comment requirements under the APA
or any other statute because this rule

pertains to grant award and
administration matters which the APA
expressly exempts from notice and
comment rulemaking requirements (5
U.S.C. 553(a)(2)).

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any one year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires that
EPA identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements. The EPA
has determined that this rule change
contains no Federal mandates (under
the regulatory provisions of Title II of
the UMRA) for State, local, or tribal
governments or the private sector.
Additionally, the rule change does not
contain any regulatory requirements
that might significantly or uniquely
affect small governments. UMRA does
not apply to rules that govern the award
and administration of grants. Thus,
today’s direct final rule is not subject to
the requirements of sections 202 and
205 of the UMRA.

E. Executive Order 13132—Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have ““substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

Under section 6 of Executive Order
13132, EPA may not issue a regulation
that has federalism implications, that
imposes substantial direct compliance
costs, and that is not required by statute,
unless the federal government provides
the funds necessary to pay the direct
compliance costs incurred by state and
local governments, or EPA consults with
state and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts state
law, unless the Agency consults with
state and local officials early in the
process of developing the proposed
regulation.

This proposed direct final rule does
not have federalism implications. It will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. Thus, the
requirements of section 6 of the
Executive Order do not apply to this
rule. Further, because this rule regulates
the use of federal financial assistance, it
will not impose substantial direct
compliance costs to the states.

F. Executive Order 13175 (Consultation
And Coordination With Indian Tribal
Governments)

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 6, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
Tribal officials in the development of
regulatory policies that have Tribal
implications.” “Policies that have Tribal
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
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government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes.”

This proposed direct final rule does
not have Tribal implications. It will not
have substantial direct effects on Tribal
governments, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes,
as specified in Executive Order 13175.
This rule applies to the terms that
define the availability of use for federal
financial assistance for research and
demonstration grants. Thus, Executive
Order 13175 does not apply to this rule.

G. Executive Order 13045—Protection of
Children From Environmental Health
Risks and Safety Risks

Executive Order 13045 applies to any
rule that is determined to be: (1)
“economically significant” as defined
under Executive Order 12866, and (2)
concerns an environmental health or
safety risk that EPA has reason to
believe may have a disproportionate
effect on children. If the regulatory
action meets both criteria, EPA must
evaluate the environmental health or
safety effects of the planned rule on
children; and explain why the planned
regulation is preferable to other
potentially effective and reasonably
feasible alternatives considered by the
Agency.

EPA interprets Executive Order 13045
as applying only to those regulatory
actions that are based on health or safety
risks, such that the analysis required
under section 5-501 of the Order has
the potential to influence the regulation.
This proposed direct final rule is not
subject to Executive Order 13045
because it does not establish an
environmental standard intended to
mitigate health or safety risks.

H. Executive Order 13211 (Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use)

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355 (May 22, 2001)) because it is
not a significant regulatory action under
Executive Order 12866.

I National Technology Transfer and
Advancement Act

Under section 12(d) of the National
Technology Transfer and Advancement
Act (NTTAA), EPA is required to use
voluntary consensus standards in its
regulatory activities unless to do so

would be inconsistent with applicable
law or otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures,
business practices, etc.) that are
developed or adopted by voluntary
consensus standards bodies. The
NTTAA requires EPA to provide
Congress, through the Office of
Management and Budget, an
explanation of the reasons for not using
such standards.

This proposed direct final rule does
not involve any technical standards.
Therefore, EPA did not consider the use
of any voluntary consensus standards.

J. Federal Actions To Address
Environmental Justice in Minority
Populations and Low-Income
Populations

Executive Order (EO) 12898 (59 FR
7629, Feb. 16, 1994) establishes federal
executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA has determined that this
proposed direct final rule will not have
disproportionately high and adverse
human health or environmental effects
on minority or low-income populations,
because it does not affect the level of
protection provided to human health or
the environment. This rule change
pertains to grant award and
administration matters.

K. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A Major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2). This rule
will be effective November 13, 2007.

List of Subjects in 40 CFR Part 40

Environmental protection,
Administrative practice and procedure,
Research and demonstration grants,
Grant programs—environmental
protection, Grant limitations, and
Reporting and recordkeeping
requirements.

Dated: September 6, 2007.

Stephen L. Johnson,

Administrator.

m For the reasons set out in the
preamble, 40 CFR part 40 is amended as
follows:

PART 40—[AMENDED]

m 1. The authority citation for part 40 is
revised to read as follows:

Authority: 42 U.S.C. 1857 et seq.

§40.125-1 [Amended]

m 2. Section 40.125-1 is amended by
removing and reserving paragraph (a).

[FR Doc. E7—18000 Filed 9-11-07; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2005-NC—0004—-200704(a);
FRL-8465-4]

Approval and Promulgation of
Implementation Plans North Carolina:
Mecklenburg County Regulations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve revisions to the North
Carolina State Implementation Plan
(SIP). On February 16, 2005, the North
Carolina Department of Environment
and Natural Resources submitted
revisions to the Mecklenburg County
Air Pollution Control Ordinance
(MCAPCO) to be incorporated into the
Mecklenburg County portion of the
North Carolina SIP. The revisions
include changes to MCAPCO 2.0902,
“Applicability,” and 2.0933, “Petroleum
Liquid Storage in External Floating Roof
Tanks.” These changes were made to
maintain consistency with State and
federal regulations, and are part of
Mecklenburg County’s strategy to attain
and maintain the 8-hour ozone National
Ambient Air Quality Standard
(NAAQS), by reducing precursors to
ozone. EPA is approving this SIP
revision pursuant to section 110 of the
Clean Air Act (CAA).
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DATES: This direct final rule is effective
November 13, 2007 without further
notice, unless EPA receives adverse
comment by October 12, 2007. If
adverse comment is received, EPA will
publish a timely withdrawal of the
direct final rule in the Federal Register
and inform the public that the rule will
not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2005-NG-0004, by one of the
following methods:

1. http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

2. E-mail: hou.james@epa.gov.

3. Fax: (404) 562-9019.

4. Mail: “EPA-R04-OAR-2005-NC—
0004,” Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960.

5. Hand Delivery or Courier: James
Hou, Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 a.m.to 4:30 p.m., excluding
federal holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R04-OAR-2005—
NC-0004. EPA’s policy is that all
comments received will be included in
the public docket without change and
may be made available online at
http://www.regulations.gov, including
any personal information provided,
unless the comment includes
information claimed to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Do not submit
through http://www.regulations.gov or
e-mail, information that you consider to
be CBI or otherwise protected. The
http://www.regulations.gov Web site is
an “anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your

name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.
Docket: All documents in the
electronic docket are listed in the
http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in http://
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding federal holidays.
FOR FURTHER INFORMATION CONTACT:
James Hou, Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street,
SW., Atlanta, Georgia 30303—-8960. The
telephone number is (404) 562—-8965.
Mr. Hou can also be reached via
electronic mail at hou.james@epa.gov.

SUPPLEMENTARY INFORMATION:
I. Analysis of State’s Submittal

On February 16, 2005, the North
Carolina Department of Environment
and Natural Resources submitted a SIP
revision including changes to the
MCAPCO, to be incorporated into the
Mecklenburg County portion of the
North Carolina SIP. The SIP revision
includes changes to MCAPCO 2.0902,
“Applicability,” and 2.0933, “Petroleum
Liquid Storage in External Floating Roof
Tanks.” Specifically, the changes to
MCAPCO 2.0902 consist of a
recodification, which is essentially a
reorganization of the code, to remove

obsolete provisions. The change to
MCAPCA 2.0933 rewords a provision
that was already incorporated into the
SIP, and does not alter the meaning or
interpretation of that provision.

II. Final Action

EPA is approving the aforementioned
changes to the Mecklenburg County
portion of the North Carolina SIP,
because the revisions are consistent
with CAA and EPA regulatory
requirements. EPA is publishing this
rule without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register
publication, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision
should adverse comments be filed. This
rule will be effective November 13, 2007
without further notice unless the
Agency receives adverse comments by
October 12, 2007.

If EPA receives such comments, then
EPA will publish a document
withdrawing the final rule and
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period. Parties
interested in commenting should do so
at this time. If no such comments are
received, the public is advised that this
rule will be effective on November 13,
2007 and no further action will be taken
on the proposed rule. Please note that
if we receive adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
we may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

III. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
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entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. As a result, the action does
not alter the relationship or the
distribution of power and
responsibilities established in the CAA.
This rule also is not subject to Executive
Order 13045 “Protection of Children
from Environmental Health Risks and
Safety Risks” (62 FR 19885, April 23,
1997), because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the CAA. In this context, in the absence
of a prior existing requirement for the
State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the CAA. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States

Court of Appeals for the appropriate
circuit by November 13, 2007. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: August 27, 2007.

Russell L. Wright, Jr.,
Acting Regional Administrator, Region 4.

m 40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart ll—North Carolina

m 2. Section 52.1770(c), Table 3 is
amended by revising entries for
“2.0902” and ‘“2.0933” to read as
follows:

§52.1770 Identification of plan.
* * * * *
(C) * * %

TABLE 3.—EPA APPROVED MECKLENBURG COUNTY REGULATIONS

o ) . Stat
State citation Title/subject effecti\?eedate EPA approval date Comments
2.0902 .............. APPIICaDbIlIty ...coceiiiiiee e 10/16/2004 9/12/07 [Insert citation
of publication].
2.0933 ....cceeee Petroleum Liquid Storage In External Floating Roof 10/16/2004 9/12/07 [Insert citation
Tanks. of publication].
* * * * *

[FR Doc. E7-17797 Filed 9-11-07; 8:45 am]
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2007-0097; FRL-8142-2]

Captan, 2,4-D, Dodine, DCPA,
Endothall, Fomesafen, Propyzamide,
Ethofumesate, Permethrin, Dimethipin,
and Fenarimol; Tolerance Actions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is revoking certain
tolerances for captan, 2,4-D, dodine,
endothall, propyzamide, permethrin,
ethofumesate and dimethipin. Also,
EPA is modifying certain tolerances for
captan, 2,4-D, dodine, DCPA, endothall,
propyzamide, permethrin,
ethofumesate, and fomesafen. In
addition, EPA is establishing new
tolerances for captan, 2,4-D, dodine,
propyzamide, permethrin, and
ethofumesate. EPA is not taking action
on the proposed change to the fenarimol
tolerance on apples at this time. The
regulatory actions in this document are
in follow-up to the Agency’s
reregistration program under the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA), and the tolerance
reassessment requirements of the
Federal Food, Drug, and Cosmetic Act
(FFDCA) section 408(q) as amended by
the Food Quality Protection Act (FQPA)
of 1996.

DATES: This regulation is effective
September 12, 2007. Objections and
requests for hearings must be received
on or before November 13, 2007, and
must be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2007-0097. To access the
electronic docket, go to http://
www.regulations.gov, select “Advanced
Search,” then “Docket Search.” Insert
the docket ID number where indicated
and select the “Submit” button. Follow
the instructions on the regulations.gov
website to view the docket index or
access available documents. All
documents in the docket are listed in
the docket index available in
regulations.gov. Although listed in the
index, some information is not publicly
available, e.g., Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on

the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S-4400,
One Potomac Yard (South Building),
2777 S. Crystal Drive, Arlington, VA.
The Docket Facility is open from 8:30
a.m. to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
telephone number is (703) 305-5805.

FOR FURTHER INFORMATION CONTACT: ]ane
Smith, Special Review and
Reregistration Division (7508P), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001; telephone number: (703) 308—
0048; e-mail address:smith.jane-
scott@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS code 111),
e.g., agricultural workers; greenhouse,
nursery, and floriculture workers;
farmers.

e Animal production (NAICS code
112), e.g., cattle ranchers and farmers,
dairy cattle farmers, livestock farmers.

¢ Food manufacturing (NAICS code
311), e.g., agricultural workers; farmers;
greenhouse, nursery, and floriculture
workers; ranchers; pesticide applicators.

¢ Pesticide manufacturing (NAICS
code 32532), e.g., agricultural workers;
commercial applicators; farmers;
greenhouse, nursery, and floriculture
workers; residential users.

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. To determine whether
you or your business may be affected by
this action, you should carefully
examine the applicability provisions in
Unit IL.A. If you have any questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Access Electronic Copies
of this Document?

In addition to accessing an electronic
copy of this Federal Register document
through the electronic docket athttp://
www.regulations.gov, you may access
this Federal Register document
electronically through the EPA Internet
under the Federal Register listings at
http://www.epa.gov/fedrgstr. You may
also access a frequently updated
electronic version of 40 CFR part 180
through the Government Printing
Office’s pilot e-CFR site at http://
www.gpoaccess.gov/ecfr.

C. Can I File an Objection or Hearing
Request?

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
You must file your objection or request
a hearing on this regulation in
accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2007-0097 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before November 13, 2007.

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket that is described in
ADDRESSES. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit your
copies, identified by docket ID number
EPA-HQ-OPP-2007-0097, by one of
the following methods.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Building), 2777 S.
Crystal Drive, Arlington, VA. Deliveries
are only accepted during the Docket’s
normal hours of operation (8:30 a.m. to
4 p.m., Monday through Friday,
excluding legal holidays). Special
arrangements should be made for
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deliveries of boxed information. The
Docket telephone number is (703) 305—
5805.

II. Background

A. What Action is the Agency Taking?

In the Federal Register of June 6, 2007
(72 FR 31221) (FRL-8122-7), EPA
issued a proposed rule to revoke,
remove, modify, and establish certain
tolerances and/or tolerance exemption
for residues for the fungicides captan,
dodine, and fenarimol; the herbicides
2,4-D, DCPA, endothall, propyzamide,
ethofumesate, dimethipin and
fomesafen; and the insecticide
permethrin. Also, the proposal of June
6, 2007 (72 FR 31221), provided a 60—
day comment period which invited
public comment for consideration and
for support of tolerance retention under
the FFDCA standards.

EPA is revoking, removing,
modifying, and establishing specific
tolerances for residues of the fungicides
captan, dodine, and fenarimol; the
herbicides 2,4-D, DCPA, endothall,
propyzamide, ethofumesate, dimethipin
and fomesafen; and the insecticide
permethrin in or on the commodities
listed in the regulatory text.

EPA is finalizing these tolerance
actions in order to implement the
tolerance recommendations made
during the reregistration and tolerance
reassessment processes (including
follow-up on canceled or additional
uses of pesticides). As part of these
processes, EPA is required to determine
whether each of the amended tolerances
meets the safety standard of the FQPA.
The safety finding determination of
“reasonable certainty of no harm” is
discussed in detail in each
Reregistration Eligibility Decision (RED)
and Report of the Food Quality
Protection Act (FQPA) Tolerance
Reassessment Progress and Risk
Management Decision (TRED) for the
active ingredient. REDs and TREDs
recommend certain tolerance actions to
be implemented to reflect current use
patterns, to meet safety findings, and
change commodity names and
groupings in accordance with new EPA
policy. Printed copies of many REDs
and TREDs may be obtained from EPA’s
National Service Genter for
Environmental Publications (EPA/
NSCEP), P.O. Box 42419, Cincinnati,
OH 45242-2419; telephone: 1 (800)
490-9198; fax: 1 (513) 489-8695;
internet at http://www.epa.gov/
ncepihom/ and from the National
Technical Information Service (NTIS),
5285 Port Royal Road, Springfield, VA
22161; telephone: 1 (800) 553—6847 or
(703) 605—6000; internet at: http://

www.ntis.gov/. Electronic copies of
REDs and TREDs are available on the
internet at: http://www.epa.gov/
pesticides/reregistration/status.htm and
in the pubic dockets EPA-HQ-OPP—
2007-0097 and also EPA-HQ-OPP-
2005-0266 (dodine); EPA-HQ-OPP-
2004-0370 (endothall); EPA-HQ-OPP-
2004-0380 (dimethipin); EPA-HQ-
OPP-2002-0159 (propyzamide); EPA—
HQ-OPP-2004-0346 (ethofumesate);
EPA-HQ-OPP-2004-0385 (permethrin);
EPA-HQ-OPP-2004-0167 (2,4-D);
EPA-HQ-OPP-2004-0296 (captan) and
EPA-HQ-OPP-2002-0250 and EPA-
HQ-0OPP-2005-0459 (fenarimol) at:
http://www.regulations.gov.

In this final rule, EPA is revoking
certain tolerances and tolerance
exemptions because these specific
tolerances and exemptions correspond
to uses no longer current or registered
under FIFRA in the United States. The
tolerances revoked by this final rule are
no longer necessary to cover residues of
the relevant pesticides in or on
domestically treated commodities or
commodities treated outside but
imported into the United States. It is
EPA’s general practice to revoke those
tolerances and tolerance exemptions for
residues of pesticide active ingredients
on crop uses for which there are no
active registrations under FIFRA, unless
any person in comments on the
proposal indicates a need for the
tolerance or tolerance exemption to
cover residues in or on imported
commodities or domestic commodities
legally treated.

Generally, EPA will proceed with the
revocation of these tolerances on the
grounds discussed in Unit ILA. if one of
the following conditions applies:

1. Prior to EPA’s issuance of a section
408(f) order requesting additional data
or issuance of a section 408(d) or (e)
order revoking the tolerances on other
grounds, commenters retract the
comment identifying a need for the
tolerance to be retained.

2. EPA independently verifies that the
tolerance is no longer needed.

3. The tolerance is not supported by
data that demonstrate that the tolerance
meets the requirements under FQPA.

This final rule does not revoke those
tolerances for which EPA received
comments stating a need for the
tolerance to be retained. In response to
the proposal published in the Federal
Register of June 6, 2007 (72 FR 31221),
EPA received two comments during the
60—day public comment period, as
follows:

Comment--general. A comment was
received from a private citizen that
expressed concern with pesticide
residues in general, that tolerance levels

should be zero, and to disallow the use
of numerous toxic chemicals.

Agency Response. The private
citizen’s comment did not take issue
with the Agency’s conclusion that
specific tolerances in the proposed rule
should be revoked, established and/or
modified. The Agency conducts a
detailed risk assessment to determine
whether establishing and/or increasing
tolerances is safe; i.e., there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue in
accordance with FFDCA section 408, 21
U.S.C. 346a. Also, it is EPA’s general
practice to propose revocation of
tolerances for residues of pesticide
active ingredients on crop uses for
which FIFRA registrations no longer
exist. In developing REDs and TREDs,
EPA worked with stakeholders,
pesticide registrants, growers and other
pesticide users, environmental and
public health interests, the States, the
U.S. Department of Agriculture (USDA),
other Federal agencies, and others to
develop voluntary measures or
regulatory controls needed to effectively
reduce risks of concern. Such options
include voluntary cancellations of
pesticide products or deletion of uses,
declaring certain uses ineligible or not
yet eligible and many other measures.

Comment--permethrin: A comment
was received noting an inconsistency
for the permethrin tolerance proposed
in/on leaf petioles subgroup 4B at 5.0
ppm. The Agency proposed a tolerance
for permethrin in/on leaf petioles
subgroup 4B at 5.0 ppm when there is
an existing tolerance for vegetable, leafy,
except brassica, group 4 at 20 ppm,
which is inclusive of the leaf petiole
subgroup 4B. To correct this
inconsistency, the commenter suggested
either the proposed tolerance for leaf
petioles should be dropped or the
vegetable, leafy, except brassica, group 4
should be changed to leafy greens
subgroup 4A.

Agency Response: The Agency
proposed a tolerance of 5.0 ppm in/on
leaf petioles subgroup 4B based on
available field trial data that indicate
residues of permethrin as high as 4.0
ppm in/on celery. The crop group
tolerance in/on vegetable, leafy, except
brassica, group 4 at 20 ppm was already
in place and is inclusive of the leaf
petioles subgroup 4B. Based on the
proposal, tolerances of both 5.0 ppm
and 20 ppm would exist on the
commodities that are in both the leaf
petioles subgroup 4B and the vegetable,
leaty, except brassica, group 4,
inadvertently creating an inconsistency.
To correct this inconsistency, the
Agency agrees with the commenter that
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the existing permethrin tolerance
expression in/on vegetable, leafy, except
brassica, group 4 at 20 ppm should be
revised to leafy greens subgroup 4A at
20 ppm and establish the tolerance in/
on leaf petioles subgroup 4B at 5.0 ppm
as proposed.

The Agency did not receive comments
on the following chemicals: Captan, 2,4-
D, DCPA, dodine, dimethipin,
endothall, ethofumesate, fenarimol, and
formesafen. Therefore, the Agency is
finalizing, with the exception of the
fenarimol tolerance, the amendments
proposed in the Federal Register of June
6, 2007 (72 FR 31221). The fenarimol
tolerance on apple proposed at 0.3 ppm
cannot be finalized at this time due to
changes that have occurred that may
affect the risk assessment for this
chemical. For a detailed discussion of
the Agency’s rationale for the
establishments, revocations, and
modifications to the tolerances, refer to
the June 6, 2007proposed rule.

B. What is the Agency’s Authority for
Taking this Action?

EPA may issue a regulation
establishing, modifying, or revoking a
tolerance under FFDCA section 408(e).
In this final rule, EPA is establishing,
modifying, and revoking tolerances to
implement the tolerance
recommendations made during the
reregistration and tolerance
reassessment processes, and as follow-
up on canceled uses of pesticides. As
part of these processes, EPA is required
to determine whether each of the
amended tolerances meets the safety
standards under FQPA. The safety
finding determination is found in detail
in each RED and TRED for the active
ingredient. REDs and TREDs
recommend the implementation of
certain tolerance actions, including
modifications to reflect current use
patterns, to meet safety findings, and
change commodity names and
groupings in accordance with new EPA
policy. Printed and electronic copies of
the REDs and TREDs are available as
provided in Unit II.A. of the proposed
rule.

EPA has issued post-FQPA REDs for
2,4-D, dodine, DCPA, endothall,
ethofumesate, permethrin, and
dimethipin, and TREDs for captan,
propyzamide, and fenarimol, whose
REDs were both completed prior to
FQPA. REDs and TREDs contain the
Agency’s evaluation of the data base for
these pesticides, including statements
regarding additional data on the active
ingredients that may be needed to
confirm the potential human health and
environmental risk assessments
associated with current product uses,

and REDs state conditions under which
these uses and products will be eligible
for reregistration. The REDs and TREDs
recommended the establishment,
modification, and/or revocation of
specific tolerances. RED and TRED
recommendations such as establishing
or modifying tolerances, and in some
cases revoking tolerances, are the result
of assessment under the FQPA standard
of “reasonable certainty of no harm.”
However, tolerance revocations
recommended in REDs and TREDs that
are made final in this document do not
need such assessment when the
tolerances are no longer necessary.

EPA’s general practice is to propose
revocation of tolerances for residues of
pesticide active ingredients on crops for
which FIFRA registrations no longer
exist and on which the pesticide may
therefore no longer be used in the
United States. Nonetheless, EPA will
establish and maintain tolerances even
when corresponding domestic uses are
canceled if the tolerances, which EPA
refers to as “import tolerances,” are
necessary to allow importation into the
United States of food containing such
pesticide residues. However, where
there are no imported commodities that
require these import tolerances, the
Agency believes it is appropriate to
revoke tolerances for unregistered
pesticides in order to prevent potential
misuse.

When EPA establishes tolerances for
pesticide residues in or on raw
agricultural commodities, the Agency
gives consideration to possible pesticide
residues in meat, milk, poultry, and/or
eggs produced by animals that are fed
agricultural products (for example, grain
or hay) containing pesticides residues
(40 CFR 180.6). If there is no reasonable
expectation of finite pesticide residues
in or on meat, milk, poultry, or eggs,
then tolerances do not need to be
established for these commodities (40
CFR 180.6(b) and180.6(c)).

C. When Do These Actions Become
Effective?

These actions become effective on the
date of publication of this final rule in
the Federal Register because their
associated uses have been canceled for
several years. The Agency believes that
treated commodities have had sufficient
time for passage through the channels of
trade.

Any commodities listed in the
regulatory text of this document that are
treated with the pesticides subject to
this final rule, and that are in the
channels of trade following the
tolerance revocations, shall be subject to
FFDCA section 408(1)(5), as established
by the FQPA. Under this section, any

residues of these pesticides in or on
such food shall not render the food
adulterated so long as it is shown to the
satisfaction of the Food and Drug
Administration that: (1) The residue is
present as the result of an application or
use of the pesticide at a time and in a
manner that was lawful under FIFRA,
and (2) the residue does not exceed the
level that was authorized at the time of
the application or use to be present on
the food under a tolerance or exemption
from a tolerance. Evidence to show that
food was lawfully treated may include
records that verify the dates that the
pesticide was applied to such food.

II1. Are the Actions Consistent with
International Obligations?

The tolerance revocations in this final
rule are not discriminatory and are
designed to ensure that both
domestically produced and imported
foods meet the food safety standard
established by the FFDCA. The same
food safety standards apply to
domestically produced and imported
foods.

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue levels
(MRLs) established by the Codex
Alimentarius Commission, as required
by section 408(b)(4) of the FFDCA. The
Codex Alimentarius is a joint U.N. Food
and Agriculture Organization/World
Health Organization food standards
program, and it is recognized as an
international food safety standards-
setting organization in trade agreements
to which the United States is a party.
EPA may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level in a notice
published for public comment. EPA’s
effort to harmonize with Codex MRLs is
summarized in the tolerance
reassessment section of individual REDs
and TREDs, and in the Residue
Chemistry document which supports
the RED and TRED, as mentioned in
Unit II.A. Specific tolerance actions in
this final rule and how they compare to
Codex MRLs (if any) are discussed in
Unit II.A. of the proposed rule.

1IV. Statutory and Executive Order
Reviews

In this final rule, EPA is establishing
tolerances under FFDCA section 408(e),
and modifying and revoking specific
tolerances established under FFDCA
section 408. The Office of Management
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and Budget (OMB) has exempted these
types of actions (e.g., establishment and
modification of a tolerance and
tolerance revocation for which
extraordinary circumstances do not
exist) from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866 due to its lack of
significance, this final rule is not subject
to Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations as required by
Executive Order 12898, entitled Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations (59 FR 7629,
February 16, 1994); or OMB review or
any other Agency action under
Executive Order 13045, entitled
Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note). Pursuant to
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.), the Agency
previously assessed whether
establishment of tolerances, exemptions
from tolerances, raising of tolerance
levels, expansion of exemptions, or
revocations might significantly impact a
substantial number of small entities and
concluded that, as a general matter,
these actions do not impose a significant
economic impact on a substantial
number of small entities. These analyses
for tolerance establishments and
modifications, and for tolerance
revocations were published on May 4,
1981 (46 FR 24950) and on December
17,1997 (62 FR 66020), respectively,
and were provided to the Chief Counsel
for Advocacy of the Small Business
Administration. Taking into account
this analysis, and available information
concerning the pesticides listed in this
final rule, the Agency hereby certifies

that this action will not have a
significant negative economic impact on
a substantial number of small entities.
In a memorandum dated May 25, 2001,
EPA determined that eight conditions
must all be satisfied in order for an
import tolerance or tolerance exemption
revocation to adversely affect a
significant number of small entity
importers, and that there is a negligible
joint probability of all eight conditions
holding simultaneously with respect to
any particular revocation. (This Agency
document is available in the docket of
this final rule). Furthermore, for the
pesticides named in this final rule, the
Agency knows of no extraordinary
circumstances that exist that would
change EPA’s previous analysis. In
addition, the Agency has determined
that this action will not have a
substantial direct effect on States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132,
entitledFederalism (64 FR 43255,
August 10, 1999). Executive Order
13132 requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” This
final rule directly regulates growers,
food processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of the
FFDCA. For these same reasons, the
Agency has determined that this final
rule does not have any “tribal
implications” as described in Executive
Order 13175, entitled Consultation and
Coordination with Indian Tribal
Governments (65 FR 67249, November
6, 2000). Executive Order 13175,
requires EPA to develop an accountable
process to ensure ‘“‘meaningful and
timely input by tribal officials in the
development of regulatory policies that
have tribal implications.” “Policies that
have tribal implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on one or more Indian tribes, on

the relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.” This
final rule will not have substantial
direct effects on tribal governments, on
the relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this final rule.

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: August 27, 2007.
Debra Edwards,
Director, Office of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.103 is revised to read
as follows:

§180.103 Captan; tolerances for residues.

(a)(1) General. Tolerances are
established for residues of the fungicide,
captan (N-trichloromethylthio-4-
cyclohexene-1,2-dicarboximide) in or on
the following commodities:

; Parts per
Commodity oA

Almond ........... 0.25
Almond, hulls 75.0
Animal feed, nongrass, group

18 0.05
Apple 25.0
Apricot ..... 10.0
Blueberry ... 20.0
Caneberry, subgroup 13A . 25.0
Cherry, sweet ........cccc...... 50.0
Cherry, tart .....ccccovevveenen. 50.0
Cotton, undelinted seed .... 0.05
Dill, seed .....coccevercvreennen. 0.05
Flax, seed ... 0.05
[T oS 25.0
Grain, cereal, forage, fodder

and straw, group 16 .............. 0.05
Grain, cereal, group 15 .. 0.05
Grass, forage ........cccccee... 0.05
Grass, hay ..... 0.05
Nectarine .... 25.0
Okra ........ 0.05
Peach ... 15.0
Peanut ........ 0.05
Peanut, hay ........ccccoovieeinieenne 0.05
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; Parts per . Parts per ; Parts per
Commodity million Commodity million Commodity million
Pear ....ccccvviieene 25.0 Almond hulls .... 0.1 Vegetable, root and tuber, ex-
Plum, prune, fresh ... 10.0 Asparagus ........ 5.0 cept potato, group 1 .............. 0.1
Rapeseed, forage .... 0.05 Barley, bran ..... 4.0 Wheat, bran ................ 4.0
Rapeseed, seed ... 0.05 Barley, grain .... 2.0 Wheat, forage ... 25
Safflower, seed ..... 0.05 Barley, straw .... 50 Wheat, grain ..... 2.0
Sesame, seed .... 0.05 Berry, group 13 ... 0.2 Wheat, Straw ........ccccoeeveereenennee. 50
Strawberry ............ 20.0 Cattle, fat ............ 0.3
Sunflower, seed ..........cccueeennne. 0.05 Cattle, kidney ... 4.0 (b) Section 18 emergency exemptjons'
Vegetab|e’ brassica |eafy’ Cattle, meat .....ccccceeevveevcnnvreenenn. 0.3 [Reserved]
v grotu%|5 T 882 Cal(t;(éer;e?eat byproducts, except 03 (c) Tolerances with regional
egetable, bulb, group 3 .......... . BY s . . . . .
Ve el s | Gos onTod o LI 85 rgttions T with wonl
Vegetable, foliage of legume, Corn, field, grain .......c.co.ccevueee.. 0.05 T€8 n, : - )
GPOUD 7 oo 0.05 Con, field, Stover .................... 50 are established for residues of the
Vegetable, fruiting, group 8 ...... 0.05 Corn, pop, grain ..... 0.05 herbicide, p.lant regulator, and f'unglg;lde
Vegetable, leafy, except bras- Corn, pop, stover ... 50 2,4-D (2,4-dichlorophenoxyacetic acid),
SiCa, Group 4 ...covveeeerirerieens 0.05 Corn, sweet, forage 6.0 both free and conjugated, determined as
Vegetable, leaves of root and Com, sweet, kernel plus cob the acid, in or on the following food
y tuberk,)lgrc:up 2 S 882 C(;I:'Ighsw::ts ;i;:‘/g\"/ed -------------- Ogg commodities:
egetable, legume, group 6 ..... . om, , stover .........

Vegetab|e’ root and tuber’ FISh T O T TITIRE 0.1 . Parts per
GIOUP 1 v 0.05 Fruit, citrus, group 10 ...... 3.0 Commodity million
Fruit, pome, group 11 ...... 0.1

(2) Tolerances are established for the (Farg;tt‘ ?;c:ne,groupm ::: 8; Rice, wild, grain ... 0.05
combined residues of the fungicide, Goat: kidney ... 4.0 . . ]
captan (N-trichloromethylthio-4- Goat, meat .......ccccceveevereeerenennn, 0.3 (d) Indirect or 1nad.vertent re_s1d_ues.
cyclohexene-1,2-dicarboximide) and its ~ Goat, meat byproducts, except To!erances are est.abhshed for 1nd1.re.ct
Yy yp! p
metabolite 1,2,3,6- KINGY vvvereeveeeeeeeereeseeeesenenes 0.3 orinadvertent residues of the herbicide,
tetrahydrophthalimide (THPI), Grain, aspirated fractions ......... 40 plant regulator, and fungicide 2,4-D
measured at THPL in or on the Grape ....cccvevevericciieiesseeeeas 0.1 (2,4-dichlorophenoxyacetic acid), both
followine commodities: Grass, forage ... 360 free and conjugated, determined as the
8 Sfassd hag' ------------- 3002 acid, in or on the following food
op, dried coNes ............eueuee. 2 commodities:
Commodity Pﬁ]ritlﬁ Opner Horse, fat ......cccoeeieiiiiiiceee, 0.3
Horse, kidney ... 4.0
’ : Parts per
Cattle, fat ........ccooorvvrrreesrnen. 0.15 ng::g’ :ZZ: byproducts. except 0.3 Commodity million
Cattle, meat ................ 0.20 o5 ’
Cattle, meat byproducts ........... 030  Kidney ... 0.3 Animal feed, nongrass, group
Goat fat 0.15 Millet, forage . S K T 0.2
Goat: [§01=F: | G 020 Milet grain ...... 2.0 AVOCAO ..oveeeeeeeeeeeeeeeeeeeerenn 0.05
Goat, meat byproducts 0.30 Millet, straw ... 50 Cotton, undelinted seed 0.05
Hog, fat 0.15 MilK e 0.05 Dill, $€8d v, 0.05
HOG, ML ..oooorrcoosr oo 0.20 Nut tree, group 14 0.2 OKIA w.ooooeeecseceereers s 0.05
Hog, meat byproducts ............ 0.30 Oat forage ........... 25 Vegetable, brassica leafy,
Horse, fat ..oooveveeeen.. 0.15 9at grain .. 20 GrOUP B oo 0.4
Horse, meat 020 Oat straw . S0 yegetable, bulb, group 3 .......... 0.05
Horse, meat byproducts ........... 0.30 Pistachio .. 0.05  vegetable, cucurbit, group 9 ... 0.05
VIIK oo 0.0 Fotato ... 0.4 yegetable, foliage of legume,
Sheep, fat ... 015 Rice, grain 05 GrOUP 7 ceoeeeeeee e 0.2
Sheep, meat 0.20 Rice, hulls . 2.0 vegetable, fruiting, group 8 ...... 0.05
Sheep, meat byproducts ........ 0.30 Rice, straw 10 vegetable, leafy, except bras-
Eye’ ?ran ------ 422 sica, group 4 .....cooceevieeerennnns 0.4
e, forage ...
(b) Seccil,‘ion 18 emergency exemptions. Rie, graiﬁ : 2.0 Vegetable, legume, group 6 ... 005
[Reserved] ) . Rye, straw . 50 w4, Section 180.172 is revised to read
(c) Tolerances with regional Sheep, fat .......... 03 s follows:
registrations. [Reserved] Sheep, kidney ..... 4.0 )
(d) Indirect or inadvertent residues. Sheep, meat ............coooovvevnnnce. 0.3 §180.172 Dodine; tolerances for residues.
[Reserved] Shfeeppt’k?:jiaetyb}f?_r??}ftfff _____ 0.3 (a) General. Tolerances are
m 3. Section 180.142 is revised to read SHellfiSh e, 1,0 established fQT .the fungicidfa dodine (n-
as follows: Sorghum, grain, forage ... 0.2 dodecylguanidine acetate) in or on the
Sorghum, grain, grain ...... 0.2 following food commodities:
§180.142 2,4-D; tolerances for residues. Sorghum, grain, stover .... 0.2
(a) General. Tolerances are Soybean, forage .............. 0.02 Commodity Par_tI? per
established for residues of the herbicide, ggggzgz’ gggd' """ 020'2 mifiion
plant ?egulator, and funglglde 2,4-D Strawber‘ry ............. 01 APPIE oo 5.0
(2,4-dichlorophenoxyacetic acid), both  gyqarcane, cane ... . 0.05 Apple, wet pomace .. 15.0
fre'e an conjugated, detgrmmed as the Sugarcane, molasses ............... 0.2 Cherry, sweet ... 3.0
acid, in or on the fOHOWlIlg food Vegetable, leaves of root and Cherry, tart .....ccccoeiiiiiiieee 3.0
commodities: tuber, group 2 ........cooeeenee 0.1 Peach ..o, 5.0
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Commodity anritlﬁ Opner Commodity P;'itlﬁ opner

Pear ... 5.0 Basil, dried leaves 20.0
Pecan ... 0.3 Basil, fresh leaves .. 5.0
Strawberry ......ccceevvieeieienene, 5.0 Bean, dry .............. 2.0
Walnut ... 0.3 Bean, mung, seed 2.0
Bean, snap, succulent .............. 2.0
(b) Section 18 emergency exemptions.  Celeriac ..., 2.0
[Reserved] Chicory, roots ... 2.0
(c) Tolerances with regional Chicory, tops 5.0
registrations. [Reserved] ChiVe oo 5.0
(d) Indirect or inadvertent residues. Coriander, [€aves ..................... 5.0
[Reserved] 80rn, ?e:g, forqge ..................... Ooo.g
m 5. Section 180.185 is revised to read Cgm’ f:gld' gtrg\'/ner 0.4
as follows: Corn, pop, forage ... 0.4
§180.185 DCPA; tolerances for residues. gorn, POP, GraIN wo.vevveerreneereenee 0.05
orn, pop, stover ........cccccvveeenee 0.4
(a) General. Tolerances for the Corn, sweet, forage ................ 0.4

combined residues of the herbicide Corn, sweet, kernel plus cob
dimethyl tetrachloroterephthalate with husks removed .............. 0.05
(DCPA) and its metabolites Corn, sweet, stover .................. 0.4
monomethyltetrachloroterephthalate Cotton, undelinted seed ........... 0.2
(MTP) and tetrachloroterephthalic acid =~ CUCUMDEr ...oooooovvvvvvvvrrnnnne. 1.0
(TCP) (calculated as dimethyl g'" i ?8
tetrachloroterephthalate) are established Lgtgtlgc?e ” 20
in or on the following food MM .oooooeeeeeooesseseoere 5.0
commodities: Parsley, dried leaves .. 20.0
bart Parsley, leaves .............. 5.0

. arts per
Commodity MO Popper e 20
Pimento ... 2.0
Cantaloupe 1.0 Ppotato ..... 2.0
Garlic ............ 1.0 Radicchio .....ocoeeeeveeunee. 5.0
Ginseng ....... 2.0 Radish, oriental, roots ... 2.0
Horseradish .. 2.0 Radish, oriental, tops ..... 2.0
Muskmelon ... 1.0 Rutabaga ... 2.0
Onion, bulb ... 1.0 goybean ... 2.0
Strawberry ... 2.0 squash, summer . 1.0
Tomato .......... 1.0 gquash, winter ..... 1.0
Watermelon 1.0 Sweet potato ..... 2.0
. . Turnip, roots . 2.0
(b) Section 18 emergency exemptions.  Tumip, tOPS .........o...oovvverreereen. 5.0
[Reserved] Vegetable, brassica, leafy,

(c) Tolerances with regional GIOUP 5 evoeeeeeeeeeeen. 5.0
registrations. Tolerances with regional Yam, true, tuber ...........cccccee. 2.0

registration, as defined in § 180.1(m),
are established for the combined
inadvertent residues of the herbicide
dimethyl tetrachloroterephthalate
(DCPA) and its metabolites monomethyl
tetrachloroterephthalate acid (MTP) and
terachlorophthalic acid (TCP)
(calculated as DCPA) in or on the
following food commodities:

Commodity P;ritlﬁopner
Radish, roots 20
Radish, tops 15.0

m 6. Section 180.293 is amended by
revising paragraph (a)(1) to read as
follows:

§180.293 Endothall; tolerances for
residues.

(a) General. (1) Tolerances are
established for the combined residues of
endothall, 7-oxabicyclo [2, 2, 1]
heptane-2, 3-dicarboxylic acid and its
monomethyl ester in or on the following
food commodities:

(d) Indirect or inadvertent residues.
Tolerances are established for the
combined indirect or inadvertent
residues of the herbicide dimethyl
tetrachloroterephthalate (DCPA) and its
metabolites monomethyl
tetrachloroterephthalate acid (MTP) and
terachlorophthalic acid (TCP)
(calculated as DCPA) in or on the
following food commodities:

. Parts per

Commodity million
Cotton, undelinted seed ........... 0.1
Fish 0.1
Hop, dried cones .........cccceennn. 0.1
Potato .....cccoeeveiiieeeeee 0.1
Rice, grain .......cccoceeiiieeiieeene 0.05
Rice, straw 0.05
* * * * *

m 7. Section 180.317 is revised to read
as follows:

§180.317 Propyzamide; tolerances for
residues.

(a) General. Tolerances are
established for the combined residues of
the herbicide propyzamide and its
metabolites (containing the 3,5-
dichlorobenzoyl moiety calculated as
3,5-dichloro-N-(1,1-dimethyl-2-
propynyl)benzamide) in or on the
following food commodities:

Commodity Pﬁ:itlﬁ opner

Alfalfa, seed ........cccccvvveeeeeennnnns 10.0
Animal feed, nongrass, group

18 e 10.0
APPIE o 0.1
Artichoke, globe .... 0.01
Blackberry ............. 0.05
Blueberry ....... 0.05
Boysenberry ........ccccoeiiiiiinns 0.05
Cattle, fat ....ccceeeeeeeeeeecceeees 0.2
Cattle, kidney . 0.4
Cattle, liver ..... 04
Cattle, meat .......ccoceeveeeviiinnenn. 0.02
Cattle, meat byproducts, except

kidney and liver ..................... 0.02
EQQ i, 0.02
Endive .....ccocoviiiiiiennn. 1.0
Fruit, stone, group 12 . 0.1
Goat, fat ......... 0.2
Goat, kidney .. 04
Goat, liver ...... 0.4
Goat, meat .......coceeeeiiieeiieeees 0.02
Goat, meat byproducts, except

kidney and liver .............cc...... 0.02
Grape ....ccccceeeenineenns 0.1
Hog, fat ....... 0.2
Hog, kidney . 0.4
Hog, liver ..., 04
Hog, meat ........ccocoeviiiiiies 0.02
Hog, meat byproducts, except

kidney and liver ..................... 0.02
Horse, fat ................. 0.2
Horse, kidney .... 0.4
Horse, liver ... 0.4
Horse, meat ......ccccceceeevvvveeeennn. 0.02
Horse, meat byproducts, except

kidney and liver ...........c......... 0.02
Lettuce, head ..... 1.0
Milk e 0.02
Pear ............ 0.1
Poultry, fat ..... 0.02
Poultry, liver .......cccccviiivinnnen. 0.2
Poultry, meat .......cccccevivvicennen. 0.02
Poultry, meat byproducts, ex-

cept liver ....ovvveiiiiiiiieee 0.02
Radicchio .... 2.0
Raspberry .......cccceiiiiiiniiinns 0.05
Sheep, fat ....cccooeveiiiiiiiee 0.2
Sheep, kidney 0.4
Sheep, liver ....... 04
Sheep, meat .....cccceecvevviiieennns 0.02
Sheep, meat byproducts, ex-

cept kidney and liver ............. 0.02

(b) Section 18 emergency exemptions.
Time-limited tolerances are established
for the combined residues of the
herbicide propyzamide and its
metabolites (containing the 3,5-
dichlorobenzoyl moiety calculated as
3,5-dichloro-N-(1,1-dimethyl-2-
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propynyl)benzamide) in or on the ) Parts per ) Parts per
following food commodities: Commodity million Commodity million

Part Expiration/  Goat, fat ... 0.05 Horse, meat ....ccccceeeeeeeevvveeennn. 0.10

Commodity o ion | Revocation Goat, meat .................... 0.05 Horse, meat byproducts ... 0.10

Date Goat, meat byproducts .. 0.05 Horseradish ........ccccceeieene 0.50

Grass, straw .........cc...... 1.0 Kiwifruit .ooceeveeeieieeeee 2.0

Cranberry .......... 0.05 12/31/09 Horse, fat .....ccccoeeceveeveereneenenee 0.05 Leaf petioles subgroup 4B ....... 5.0

Horse, meat .........ccccocviiiinnne 0.05 Leafy greens subgroup 4A ....... 20

(c) Tolerances with regional Horse, meat byproducts ... 0.05 Lettuce, head ........ccoeveevveuennnne 20
registrations. Tolerances with regional Onion, bulb ... 0.25  Milk, fat (reflecting 0.88 ppm in

registration, as defined in § 180.1(m) are ~ Shallot, bulb w............... 025 whole milk) ....cccovvreeireernreennn. 3.0

established for the combined residues of Sﬂzgm' fg?Sh leaves ... 8(2)2 Mushroom ...... 5.0

the herbicide propyzamide and its Sheep, meat .. 0.05 Onion, bulb . 0.10

tabolites (containing the 3,5- Py MOAL wovvrrrrrvisrss s ' Peach ............. 1.0

me mng , Sheep, meat byproducts 0.05 Pepper, bell 0.50

dichlorobenzoyl moiety calculated as Pistachio ... 0.10

3,5-dichloro-N-(1,1-dimethyl-2- e e e POtato o 0.05

propynyl)benzamide) in or on the m 9. Section 180.378 is revised to read Poultry, fat ... 0.15

following food commodities: as follows: Poultry, meat .......cccccceerenne 0.05

Poultry, meat byproducts ... 0.05

. Parts per §180.378 Permethrin; tolerances for Sheep, fat ..cccceevveveiciieens 15

Commodity million residues. Sheep, meat ......ccccevvvrieeinenns 0.10

Poa. fiold J 0.05 (a) General. Tolerances are Sheep, meat byproducts .......... 0.10

Rﬁibalfb 3 SBBU coverirrs 01 established for the combined residues of go');]beahn, seed Ogg

"""""""""""""""""""" " the insecticide cis- and trans-permethrin Tg:n:fo 20

(d) Indirect or inadvertent residues. 1somers.[Cls-(3—phen0xyphenyl)methy] Vegetable, cucurbit, group 9 ... 1.5

Tolerances are established for the 3-.(2,Z-dlchloroethenyl]-z,2- WalNUL oo 0.05

combined indirect or inadvertent dimethylcyclopropane carboxylate] and  Watercress ..............ccoooceeervenneens 5.0

residues of the herbicide propyzamide
and its metabolites (containing the 3,5-
dichlorobenzoyl moiety calculated as
3,5-dichloro-N-(1,1-dimethyl-2-
propynyl)benzamide) in or on the
following food commodities:

[trans-(3-phenoxyphenyl)methyl 3-(2,2-
dichloroethenyl)-2,2-
dimethylcyclopropane carboxylate] in/
on the following food commodities:

: Parts per
Commodity million
Grain, cereal, forage, group 16 0.6
Grain, cereal, hay, group 16 .... 0.2
Grain, cereal, straw, group 16 .. 0.3

m 8. Section 180.345 is amended by
revising paragraph (a) to read as follows:

§180.345 Ethofumesate; tolerances for
residues.

(a) General. Tolerances for the
combined residues of the herbicide
ethofumesate (2-ethoxy-2,3-dihydro-3,3-
dimethyl-5-benzofuranyl
methanesulfonate) and its metabolites 2-
hydroxy-2,3-dihydro-3,3-dimethyl-5-
benzofuranyl methanesulfonate and 2,3-
dihydro-3,3-dimethyl-2-o0x0-5-
benzofuranyl methanesulfonate both
calculated as parent compound in or on
the following food commodities:

; Parts per
Commodity oA
Beet, garden, roots ................... 0.5
Beet, garden, tops ........ccceceenee 5.0
Beet, sugar, molasses .............. 0.5
Beet, sugar, refined sugar ........ 0.2
Beet, sugar, roots .................... 0.3
Beet, sugar, tops .......cccceeeeenn. 4.0
Cattle, fat .......ccocveeveiiirieeieee 0.05
Cattle, meat ...................... 0.05
Cattle, meat byproducts ... 0.05
Garlic ..ccoveeee e 0.25

. Parts per
Commodity miIIioﬁ]
Alfalfa, forage .......ccccooervvenennne 20
Alfalfa, hay .... 45
Almond .......... 0.05
Almond, hulls .... 20
Artichoke, globe 5.0
Asparagus ......... 2.0
Avocado ..... 1.0
Broccoli ................ 2.0
Brussels sprouts .. 1.0
Cabbage .............. 6.0
Cattle, fat ...... 1.5
Cattle, meat ........ccccceeeee. 0.10
Cattle, meat byproducts ... 0.10
Cauliflower ..... 0.5
Cherry, sweet 4.0
Cherry, tart ........... 4.0
Corn, field, forage ... 50
Corn, field, grain ..... 0.05
Corn, field, stover ... 30
Corn, pop, grain ...... 0.05

Corn, pop, stover ........ 30
Corn, sweet, forage
Corn, sweet, kernel plus cob

with husks removed
Corn, sweet, stover

EQQ oo 0.10
Eggplant .......cccceveeiiens 0.50
Fruit, pome, group 11 ... 0.05
Garlic, bulb ................. 0.10
Grain, aspirated fractions . 0.50
Goat, fat .......cccecvvveeeeeeenns 1.5
Goat, meat .......ccceceeeneeen. 0.10
Goat, meat byproducts .. 0.10
Hazelnut ... 0.05
Hog, fat ...... 0.05
Hog, meat ........ccccveens 0.05
Hog, meat byproducts ... 0.05

Horse, fat

(b) Section 18 emergency exemptions.
[Reserved]

(c) Tolerances with regional
registrations. Tolerances with regional
registration, as defined in § 180.1(m) are
established for the combined residues of
the insecticide cis- and trans-permethrin
isomers [cis-(3-phenoxyphenyl)methyl
3-(2,2-dichloroethenyl)-2,2-
dimethylcyclopropane carboxylate] and
[trans-(3-phenoxyphenyl)methyl 3-(2,2-
dichloroethenyl)-2,2-
dimethylcyclopropane carboxylate] in/
on the following food commodities:

Commodity P%ritlﬁ opner
Collards .......cccovieeieierieenee 15
Grass, forage . 15
Grass, hay ..... 15
Papaya ........ 1.0
Turnip, tops .... 10
Turnip, roots ...ccoeeveciiieieeeeeee 0.20

(d) Indirect or inadvertent residues.
[Reserved]
m 10. Section 180.406 is amended by
revising the table in paragraph (a) to
read as follows:

§180.406 Dimethipin; tolerances for
residues.

(a) General. * * *
: Parts per
Commodity million
Cattle, meat .......cccceeeeeeiiinnen. 0.01
Cattle, meat byproducts .... 0.01
Cotton, undelinted seed .... 0.50
Goat, meat .......ccceeeecveeeennn 0.01
Goat, meat byproducts 0.01
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: Parts per
Commodity miIIiopn
Hog, meat ................... 0.01
Hog, meat byproducts 0.01
Horse, meat ......ccccceceeennvneennnn. 0.01
Horse, meat byproducts ........... 0.01
Sheep, meat 0.01
Sheep, meat byproducts .......... 0.01

m 11. Section 180.433 is amended by
revising the entries for “Bean, dry” and
“Bean, snap, succulent” in the table in
paragraph (a) to read as follows:

§180.433 Fomesafen; tolerances for
residues.

(a) General. * * *

Commodity anritlﬁ Opner
Bean, dry ......ccceeeeee. 0.05
Bean, snap, succulent 0.05

* * * * *

[FR Doc. E7—-17982 Filed 9-11-07; 8:45 am]
BILLING CODE 6560-50-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF LABOR

Employee Benefits Security
Administration

29 CFR Part 2550

RIN 1210-AB19

Selection of Annuity Providers for
Individual Account Plans

AGENCY: Employee Benefits Security
Administration, Department of Labor.

ACTION: Proposed regulation.

SUMMARY: This document contains a
proposed regulation that, upon
adoption, would establish a safe harbor
for the selection of annuity providers for
the purpose of benefit distributions from
individual account plans covered by
title I of the Employee Retirement
Income Security Act (ERISA). Also
appearing in today’s Federal Register is
an interim final rule amending
Interpretive Bulletin 95-1 to limit the
application of the Bulletin to the
selection of annuity providers for
defined benefit plans. The proposed
regulation, upon adoption, will affect
plan sponsors and fiduciaries of
individual account plans, and the
participants and beneficiaries covered
by such plans.

DATES: Written comments on the
proposed regulation should be received
by the Department of Labor on or before
November 13, 2007.

ADDRESSES: To facilitate the receipt and
processing of comments, the
Department encourages interested
persons to submit their comments
electronically to www.regulations.gov
(follow instructions for submission of
comments) or e-ORI@dol.gov. Persons
submitting comments electronically are
encouraged not to submit paper copies.
Persons interested in submitting
comments on paper should send or
deliver their comments to: Office of
Regulations and Interpretations,
Employee Benefits Security
Administration, Room N-5669, U.S.
Department of Labor, 200 Constitution

Avenue, NW., Washington, DC 20210.
Attention: Annuity Regulation.
Comments received will be posted
without change, including any personal
information provided, to
www.regulations.gov and http://
www.dol.gov/ebsa, and also available for
public inspection at the Public
Disclosure Room, Employee Benefits
Security Administration, U.S.
Department of Labor, Room N-1513,
200 Constitution Avenue, NW.,
Washington, DC 20210.

FOR FURTHER INFORMATION CONTACT:
Janet A. Walters or Allison E. Wielobob,
Office of Regulations and
Interpretations, Employee Benefits
Security Administration, U.S.
Department of Labor, Washington, DC
20210, (202) 693—-8510. This is not a
toll-free number.

SUPPLEMENTARY INFORMATION:

A. Background

In 1995, the Department issued
Interpretive Bulletin 95-1 (29 CFR
2509.95-1) (the IB), providing guidance
concerning the fiduciary standards
under Part 4 of Title I of ERISA
applicable to the selection of annuity
providers for purposes of pension plan
benefit distributions. In general, the IB
makes clear that the selection of an
annuity provider in connection with
benefit distributions is a fiduciary act
governed by the fiduciary standards of
section 404(a)(1), including the duty to
act prudently and solely in the interest
of the plan’s participants and
beneficiaries. In this regard, the IB
provides that plan fiduciaries must take
steps calculated to obtain the safest
annuity available, unless under the
circumstances it would be in the
interest of the participants and
beneficiaries to do otherwise. The IB
also provides that fiduciaries must
conduct an objective, thorough and
analytical search for purposes of
identifying providers from which to
purchase annuities and sets forth six
factors that should be considered by
fiduciaries in evaluating a provider’s
claims paying ability and
creditworthiness.

In Advisory Opinion 2002-14A (Dec.
18, 2002) the Department expressed the
view that the general fiduciary
principles set forth in the IB with regard
to the selection of annuity providers
apply equally to defined benefit and
defined contribution plans. The opinion

recognized that, the selection of annuity
providers by the fiduciary of a defined
contribution plan would be governed by
section 404(a)(1) and, therefore, such
fiduciary, in evaluating claims paying
ability and creditworthiness of an
annuity provider, should take into
account the six factors set forth in 29
CFR 2509.95-1(c).

The Pension Protection Act of 2006
(the PPA) (Pub. L. 109-280, 120 Stat.
780) was enacted on August 17, 2006.
Section 625 of the PPA directs the
Secretary to issue final regulations
within one year of the date of
enactment, clarifying that the selection
of an annuity contract as an optional
form of distribution from an individual
account plan is not subject to the safest
available annuity standard under
Interpretive Bulletin 95—1 and is subject
to all otherwise applicable fiduciary
standards. Consistent with section 625
of the PPA, the Department is amending
Interpretive Bulletin 95-1, also
published in today’s Federal Register,
to limit its application to defined benefit
plans.

Given that the fiduciary standards in
Interpretive Bulletin 95—1 would not
apply to the selection of an annuity
contract as an optional form of
distribution from an individual account
plan, the Department is proposing the
adoption of this regulation that, in the
form of a safe harbor, provides guidance
concerning the fiduciary considerations
attendant to the selection of annuity
providers and contracts for purposes of
benefit distributions from individual
account plans. An overview of the
proposed regulation follows.

B. Overview of Proposal

Scope of the Proposal

Paragraph (a) of § 2550.404a—4
provides that the scope of the proposed
regulation is to provide guidance
concerning ERISA’s fiduciary standards
applicable to the selection of annuity
providers for the purpose of benefit
distributions from an individual
account plan and benefit distribution
options made available to participants
and beneficiaries under such plans.
Paragraph (a) also includes a reference
to § 2509.95—1 for guidance concerning
the selection of annuity providers for
defined benefit plans.
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Application of General Fiduciary
Standards

Paragraph (b) of § 2550.404a—4
provides that selecting an annuity
provider in connection with a benefit
distribution, or a benefit distribution
option made available to plan
participants and beneficiaries, is a
fiduciary act governed by the fiduciary
standards of section 404(a)(1) of ERISA,
pursuant to which fiduciaries must
discharge their duties with respect to
the plan solely in the interest of the
participants and beneficiaries. Section
404(a)(1)(A) provides that the fiduciary
must act for the exclusive purpose of
providing benefits to the participants
and beneficiaries and defraying
reasonable plan administration
expenses. Section 404(a)(1)(B) requires a
fiduciary to act with the care, skill,
prudence and diligence under the
prevailing circumstances that a prudent
person acting in a like capacity and
familiar with such matters would use.

Selection of Annuity Providers and
Contracts

Pursuant to paragraph (c) of
§ 2550.404a—4, a fiduciary will have
acted prudently in selecting an annuity
provider and contract for purposes of
benefit distributions, or benefit
distribution options made available to
participants and beneficiaries under the
plan, if the conditions of that paragraph
are satisfied. The specific conditions of
this safe harbor are set forth in
paragraph (c)(1)(A)—(F) of the proposal.

Consistent with the requirements
applicable to the selection of service
providers generally, paragraph (c)(1)(A)
requires the fiduciary to engage in an
objective, thorough and analytical
search for the purpose of identifying
and selecting providers from which to
purchase annuities. Any such process
must avoid self dealing, conflicts of
interest or other improper influence,
and should, to the extent feasible,
involve consideration of competing
annuity providers.

Paragraph (c)(1)(B) requires that the
fiduciary responsible for the selection of
the annuity provider appropriately
determine whether he or she has the
expertise or knowledge to meaningfully
evaluate the annuity provider consistent
with the requirements of the regulation.
In those instances where the fiduciary
appropriately determines that he or she
has such expertise or knowledge, the
fiduciary is not required to engage an
independent expert (i.e., an expert
independent of the annuity provider) to
evaluate the annuity provider.

Paragraph (c)(1)(C) requires that the
fiduciary appropriately consider

information sufficient to assess the
ability of the annuity provider to make
all future payments under the annuity
contract. Paragraph (c)(1)(D) requires
that the fiduciary appropriately consider
the cost of the annuity contract in
relation to the benefits and
administrative services to be provided
under the contract. Paragraph (c)(1)(E)
requires that the fiduciary appropriately
conclude that, at the time of the
selection, the annuity provider is
financially able to make all future
payments under the annuity contract
and the cost of the annuity contract is
reasonable in relation to the benefits
and services to be provided under the
contract.

Paragraph (c)(1)(F) requires that, for
annuity providers selected to provide
multiple annuities over time, the
fiduciary periodically review the
appropriateness of the conclusion
described in paragraph (c)(1)(E), taking
into account the factors described in
paragraph (c)(1)(C) and (D). However,
paragraph (c)(1)(F) does not require the
fiduciary to review the appropriateness
of an annuity provider with respect to
an annuity contract after it is purchased
for an individual participant or
beneficiary.

Paragraph (c)(2) provides additional
guidance regarding how the fiduciary
can meet the requirements of paragraphs
(c)(1)(C) and (D). For example,
paragraph (c)(2)(C) requires
consideration of the annuity provider’s
experience and financial expertise.
Paragraph (c)(2)(D) requires
consideration of the annuity provider’s
level of capital, surplus, and reserves
available to make payments under the
annuity contract. Paragraph (c)(2)(E)
requires that the fiduciary consider
whether an annuity provider’s rating (as
determined by an appropriate rating
service(s)) demonstrate or raise
questions regarding the provider’s
ability to make future payments under
the annuity contract. And, paragraph
(c)(2)(G) requires that the fiduciary
consider the availability of additional
protections through state guaranty
associations and the extent of their
guarantees. In this regard, the type of
information that the fiduciary should
consider is information that is available
to the public and easily accessible
through such associations as well as
state insurance departments. If known
facts call into question the ability of a
state association offering guarantees to
meet its obligations under the guarantee,
it would be incumbent on the fiduciary
to weigh that information when
selecting an annuity provider.

Lastly, paragraph (c)(2)(H) requires
consideration of any other information

that the fiduciary knows or should
know would be relevant to an
evaluation of paragraphs (c)(1)(C) and
(D). Such information would include
that information which may not
otherwise be described in paragraph
(c)(2) or information surrounding events
which, because of timing, may not yet
have been reflected in those factors. For
example, if a fiduciary learned through
public indicators, such as the news
media, that a corporate event affecting
an annuity provider could call into
serious question the provider’s ability to
make future payments under its
contracts, or if the provider publicly
stated that it was unlikely to survive the
event in a manner that would ensure its
ability to meet its financial
commitments, the fiduciary would have
an obligation to consider that
information in evaluating paragraphs

(c)(1)(C) and (D).
C. Request for Comments

The Department invites comments
from interested persons on all aspects of
the proposed regulation. To facilitate
the receipt and processing of comments,
EBSA encourages interested persons to
submit their comments electronically to
www.regulations.gov (follow
instructions for the submission of
comments) or e-ORI@dol.gov. Persons
submitting comments electronically are
encouraged not to submit paper copies.
Persons interested in submitting
comments on paper should send or
deliver their comments to: Office of
Regulations and Interpretations,
Employee Benefits Security
Administration, Room N-5669, U.S.
Department of Labor, 200 Constitution
Avenue, NW., Washington, DC 20210.
Attention: Annuity Regulation. All
comments will be available to the
public, without charge, online at
www.regulations.gov and http://
www.dol.gov/ebsa, and at the Public
Disclosure Room, Employee Benefits
Security Administration, U.S.
Department of Labor, Room N-1513,
200 Constitution Avenue, NW.,
Washington, DC, 20210 from 8 a.m. to
4:30 p.m. (Monday-Friday).

D. Effective Date

The Department proposes to make the

regulation effective 60 days after the

date of publication of the final rule in
the Federal Register.

E. Regulatory Impact Analysis
Executive Order 12866 Statement

Under Executive Order 12866 (58 FR
51735), the Department must determine
whether a regulatory action is
“significant”” and therefore subject to



Federal Register/Vol. 72, No. 176/ Wednesday, September 12, 2007/ Proposed Rules

52023

review by the Office of Management and
Budget (OMB). Section 3(f) of the
Executive Order defines a ““significant
regulatory action” as an action that is
likely to result in a rule (1) having an
annual effect on the economy of $100
million or more, or adversely and
materially affecting a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local or tribal
governments or communities (also
referred to as “‘economically
significant”); (2) creating serious
inconsistency or otherwise interfering
with an action taken or planned by
another agency; (3) materially altering
the budgetary impacts of entitlement
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) raising novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order. For purposes of Executive Order
12866, the Department has determined
that it is appropriate to review the
proposed regulation contained in this
document, which, upon adoption, will
provide, in the form of a safe harbor,
standards for the selection of annuity
providers by fiduciaries of individual
account plans, in conjunction with the
amendment to Interpretive Bulletin 95—
1, also appearing in today’s Federal
Register, that, consistent with
Congressional intent, establishes that
the standards of the Bulletin no longer
apply to individual account plans.
These regulatory actions together
implement section 625 of the Pension
Protection Act of 2006. Having
considered these regulatory actions in
the aggregate, the Department believes
that these actions are not economically
significant within the meaning of
section 3(f)(1) the Executive Order. The
actions, however, have been determined
to be significant within the meaning of
section 3(f)(4) of the Executive Order,
and the Department accordingly
provides the following assessment of the
potential benefits and costs. As
elaborated below, the Department
believes that the benefits of the
regulation will justify its costs.

There is growing concern that, with
increases in life expectancy, many
retirees may outlive their retirement
savings. In this environment, annuities
offer one means by which retirees may
ensure a lifetime income.? While a

1See GAO-03-810 Private Pensions: Participants
Need Information on Risks They Face in Managing
Pension Assets at and during Retirement (July 2003)
at http://www.gao.gov/htext/d03810.html. Also see
Report of Working Group on Retirement
Distributions & Options (November 2005), Advisory
Council on Employee Welfare and Pension Benefit

number of possible factors may
influence a plan sponsor’s decision not
to offer an annuity distribution option
as part of its plan, an often cited factor
is concern about the fiduciary liability
attendant to selecting the “safest
available” annuity, as required by
Interpretive Bulletin 95—1.2 The
Department believes that many of those
plan sponsors that viewed fiduciary
liability attendant to compliance with
the “safest available” annuity standard
as the primary impediment to including
an annuity option in their plan will be
more willing to consider the addition of
such an option with the amendment of
Interpretive Bulletin 95-1 and the
establishment of fiduciary standards, in
the form of a safe harbor, for the prudent
selection of annuity providers for
individual account plans. Providing
such a safe harbor to plan sponsors is
unlikely to discourage plans that
currently offer an annuity option from
continuing to do so, and it may
encourage more plans to offer an
annuity alternative. This will give more
participants the opportunity to
annuitize their retirement savings, while
not impeding them from choosing other
distribution options.

The proposed regulation could affect
demand for annuities in two ways: by
lowering the price of annuities, and by
encouraging more plans to offer
annuities by providing a safe harbor.
Current research on annuities suggests
that individual demand is largely price
inelastic, which implies that a lower
price would not result in a significant
increase in individuals choosing an
annuity. Holding the propensity of
eligible individuals electing annuities
constant but increasing the number of
plans offering annuities, however,
would result in an increase in the total
number of individuals electing
annuities.

The Department estimates that in
response to the safe harbor, the share of
participants offered an annuity option
for their withdrawal would increase by
1 percentage point, from 25 to 26

Plans, at http://www.dol.gov/ebsa/publications/
AC_1105A_report.html.

2 Such factors may include burdens attendant to
administering qualified joint and survivor annuity
options and spousal consent requirements,
complexity of communications, need for participant
education, lack of participant interest. See GAO—
03-810 Private Pensions: Participants Need
Information on Risks They Face in Managing
Pension Assets at and during Retirement (July 2003)
at http://www.gao.gov/htext/d03810.html. Also see
Report of Working Group on Retirement
Distributions & Options (November 2005), Advisory
Council on Employee Welfare and Pension Benefit
Plans, at http://www.dol.gov/ebsa/publications/
AC_1105A_report.html.

percent,? while the share of eligible
participants electing an annuity would
remain at 6 percent.# The resulting total
amount transferred into annuities by DC
participants annually would be $2.41
billion, $93 million of which would be
attributable to the regulation.5 While the
estimated annual effect of this
regulatory action is not considered
“economically significant,” it is
sensitive to assumptions regarding
average separation rates, election rates
and account balances.® The Department
invites comments from interested
persons on the appropriateness of these
assumptions.

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) (RFA) imposes
certain requirements with respect to
Federal rules that are subject to the
notice and comment requirements of
section 553(b) of the Administrative
Procedure Act (5 U.S.C. 551 et seq.) and
that are likely to have a significant
economic impact on a substantial
number of small entities. Unless an
agency certifies that a proposed rule
will not have a significant economic
impact on a substantial number of small
entities, section 603 of the RFA requires
that the agency present an initial
regulatory flexibility analysis at the time
of the publication of the notice of
proposed rulemaking describing the
impact of the rule on small entities and
seeking public comment on such
impact. The Department has considered
the likely impact of the proposed
regulation on small entities in
connection with its assessment under
Executive Order 12866, described
above, and believes this rule will not
have a significant impact on a
substantial number of small entities. See
foregoing analysis.

3Form 5500 data reports the number of
participants in a DC plan that use insurance for at
least one method of benefit payouts. This
information was used to estimate the share of
participants currently offered an annuity option for
withdrawal, 25 percent in 2003.

4 Hewitt Associates. “Survey Findings: Trends
and Experiences in 401(k) Plans, 2005”.

5Estimate based on the average total balance of
DC withdrawals as reported in Fidelity
Investments’, “Building Futures: How Workplace
Savings are Shaping the Future of Retirement,” A
Report on Corporate Defined Contribution Plans:
2006.

6 The reported analysis used separation rates
reported in, Poterba, James, Steven Venti and David
A. Wise. “Demographic Change, Retirement Saving
and Financial Market Returns: Part I,” December 19,
2005. An alternative analysis, using withdrawal
rates reported in Fidelity Investments’, “Building
Futures: How Workplace Savings are Shaping the
Future of Retirement,” A Report on Corporate
Defined Contribution Plans: 2006 generated an
increase of $158 million.
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Paperwork Reduction Act

This rulemaking is not subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. § 301
et seq.) because it does not contain
“collection of information”
requirements as defined in 44 U.S.C.

§ 3502(3). Accordingly, this proposed
regulation is not being submitted to the
OMB for review under the Paperwork
Reduction Act.

Unfunded Mandates Reform Act

For purposes of the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104-4), the proposed regulation does
not include any Federal mandate that
may result in expenditures by State,
local, or tribal governments, or impose
an annual burden exceeding $100
million on the private sector.

Federalism Statement

Executive Order 13132 (August 4,
1999) outlines fundamental principles
of federalism and requires Federal
agencies to adhere to specific criteria in
the process of their formulation and
implementation of policies that have
substantial direct effects on the States,
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. This proposed
regulation does not have federalism
implications because it has no
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Section 514 of
ERISA provides, with certain exceptions
specifically enumerated, that the
provisions of Titles I and IV of ERISA
supersede any and all laws of the States
as they relate to any employee benefit
plan covered under ERISA. The
requirements implemented in the
proposed regulation do not alter the
fundamental provisions of the statute
with respect to employee benefit plans,
and as such would have no implications
for the States or the relationship or
distribution of power between the
national government and the States.

List of Subjects in 29 CFR Part 2550

Annuities, Employee benefit plans,
Fiduciaries, Pensions.

For the reasons set forth in the
preamble, the Department proposes to
amend Chapter XXV of Title 29 of the
Code of Federal Regulations as follows:

PART 2550—RULES AND
REGULATIONS FOR FIDUCIARY
RESPONSIBILITY

1. The authority citation for part 2550
is revised to read as follows:

Authority: 29 U.S.C. 1135; sec. 657, Pub.
L. 107-16, 115 Stat. 38; and Secretary of
Labor’s Order No. 1-2003, 68 FR 5374 (Feb.
3, 2003). Sec. 2550.401b—1 also issued under
sec. 102, Reorganization Plan No. 4 of 1978,
43 FR 47713 (Oct. 17, 1978), 3 CFR, 1978
Comp. 332, effective Dec. 31, 1978, 44 FR
1065 (Jan. 3, 1978), 3 CFR, 1978 Comp. 332.
Sec. 2550.401c—1 also issued under 29 U.S.C.
1101. Sections 2550.404c—1 and 2550.404c—
5 also issued under 29 U.S.C. 1104. Sec.
2550.407c—3 also issued under 29 U.S.C.
1107. Sec. 2550.408b—1 also issued under 29
U.S.C. 1108(b)(1) and sec. 102,
Reorganization Plan No. 4 of 1978, 3 CFR,
1978 Comp. p. 332, effective Dec. 31, 1978,
44 FR 1065 (Jan. 3, 1978), and 3 CFR, 1978
Comp. 332. Sec. 2550.412—1 also issued
under 29 U.S.C. 1112. Sec. 2550.404a—4 also
issued under sec. 625, Pub. L. 109-280, 120
Stat. 780.

2. Add § 2550.404a—4 to read as
follows:

§2550.404a-4 Selection of annuity
providers for individual account plans.

(a) Scope. This section provides
guidance concerning the fiduciary
standards under part 4 of title I of the
Employee Retirement Income Security
Act of 1974 (ERISA), 29 U.S.C. 1104—
1114, applicable to the selection of an
annuity provider for the purpose of
benefit distributions from an individual
account plan or benefit distribution
options made available to participants
and beneficiaries under such a plan. For
guidance concerning the selection of an
annuity provider for defined benefit
plans see 29 CFR 2509.95-1.

(b) In general. When an individual
account plan purchases an annuity from
an insurer as a distribution of benefits
to a participant or beneficiary, the plan’s
liability for the payment of those
benefits is transferred to the annuity
provider. The selection of an annuity
provider in connection with a benefit
distribution, or a benefit distribution
option made available to participants
and beneficiaries under the plan, is
governed by the fiduciary standards of
section 404(a)(1) of ERISA. Pursuant to
ERISA section 404(a)(1), fiduciaries
must discharge their duties with respect
to the plan solely in the interest of the
participants and beneficiaries. Section
404(a)(1)(A) provides that the fiduciary
must act for the exclusive purpose of
providing benefits to the participants
and beneficiaries and defraying
reasonable plan administration
expenses. In addition, section
404(a)(1)(B) requires a fiduciary to act
with the care, skill, prudence and

diligence under the prevailing
circumstances that a prudent person
acting in a like capacity and familiar
with such matters would use.

(c) Selection of annuity providers and
contracts. (1) With regard to a
fiduciary’s selection of an annuity
provider for purposes of benefit
distributions from an individual
account plan or benefit distribution
options made available to participants
and beneficiaries under such a plan, the
requirements of section 404(a)(1)(B) of
ERISA are satisfied if the fiduciary:

(i) Engages in an objective, thorough
and analytical search for the purpose of
identifying and selecting providers from
which to purchase annuities;

(ii) Appropriately determines either
that the fiduciary had, at the time of the
selection, the appropriate expertise to
evaluate the selection or that the advice
of a qualified, independent expert was
necessary;

(iii) Gives appropriate consideration
to information sufficient to assess the
ability of the annuity provider to make
all future payments under the annuity
contract;

(iv) Appropriately considers the cost
of the annuity contract in relation to the
benefits and administrative services to
be provided under such contract;

(v) Appropriately concludes that, at
the time of the selection, the annuity
provider is financially able to make all
future payments under the annuity
contract and the cost of the annuity
contract is reasonable in relation to the
benefits and services to be provided
under the contract; and

(vi) In the case of an annuity provider
selected to provide multiple contracts
over time, periodically reviews the
appropriateness of the conclusion
described in paragraph (c)(1)(v) of this
section, taking into account the factors
described in paragraph (c)(1)(iii) and
(iv) of this section. For purposes of this
paragraph, a fiduciary is not required to
review the appropriateness of an
annuity provider with respect to an
annuity contract purchased for an
individual participant or beneficiary.

(2) For purposes of paragraphs
(c)(1)(iii) and (iv) of this section, a
fiduciary shall consider information
pertaining to the following:

(i) The ability of the annuity provider
to administer the payments of benefits
under the annuity to the participants
and beneficiaries and to perform any
other services in connection with the
annuity, if applicable;

(ii) The cost of the annuity contract in
relation to the benefits and
administrative services to be provided
under such contract, taking into account
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the amount and nature of any fees and
commissions;

(iii) The annuity provider’s
experience and financial expertise in
providing annuities of the type being
selected or offered;

(iv) The annuity provider’s level of
capital, surplus and reserves available to
make payments under the annuity
contract;

(v) The annuity provider’s ratings by
insurance ratings services.
Consideration should be given to
whether an annuity provider’s ratings
demonstrate or raise questions regarding
the provider’s ability to make future
payments under the annuity contract;

(vi) The structure of the annuity
contract and benefit guarantees
provided, and the use of separate
accounts to underwrite the provider’s
benefit obligations;

(vii) The availability and extent of
additional protection through state
guaranty associations; and

(viii) Any other information that the
fiduciary knows or should know would
be relevant to an evaluation of
paragraphs (c)(1)(iii) and (iv) of this
section.

Signed at Washington, DG, this 31st day of
August, 2007.

Bradford P. Campbell,

Assistant Secretary, Employee Benefits
Security Administration, Department of
Labor.

[FR Doc. E7—-17743 Filed 9-11-07; 8:45 am]
BILLING CODE 4510-29-P

POSTAL SERVICE
39 CFR Part 111

Revisions to DMM 604.9.2 Postage
and Fee Refunds

AGENCY: Postal Service.
ACTION: Proposed rule.

SUMMARY: This proposed rule would
revise the Mailing Standards of the
United States Postal Service, Domestic
Mail Manual (DMM®) § 604.9.2 through
604.9.3.6. The proposed revision would
establish a minimum for refund of
unused postage value in postage meters
and PC Postage® accounts; provide a
consistent time frame for submission of
physical refunds for both PC Postage
and postage meter indicia to 60 days;
would specify procedures and a time
frame for refund of items bearing a
Product Identification Code (PIC)
produced by a PC Postage system that
must be processed electronically; and
would establish refund procedures for
undated PC Postage indicia.

DATES: Submit comments on or before
October 12, 2007.

ADDRESSES: Mail or deliver written
comments to the Manager, Postage
Technology Management, Postal
Service, 475 L’Enfant Plaza SW., NB
Suite 4200, Washington, DC 20260-
4200. Written comments may also be
submitted via fax to 202-268-4225.
Copies of all written comments will be
available for inspection and
photocopying between 9 a.m. and 4
p-m., Monday through Friday, at the
Postage Technology Management office.

FOR FURTHER INFORMATION CONTACT:
Daniel J. Lord, Manager, Postage
Technology Management, Postal
Service™, at 202—-268—4281.

SUPPLEMENTARY INFORMATION: The
proposed revision would establish a $5
minimum for refund of unused postage
value in postage meters and PC postage
accounts; would provide 60 days as a
consistent time frame for submission of
physical refunds for both PC Postage
and postage meter indicia; would
specify procedures and a 10-day time
frame for refund of items bearing a
Product Identification Code (PIC)
produced by a PC Postage system that
must be processed electronically; and
would establish refund procedures for
unused, undated PC Postage indicia.

Although we are exempt from the
notice and comment requirements of the
Administrative Procedure Act (5 U.S.C.
553(b), (c)) regarding proposed
rulemaking by 39 U.S.C. 410(a), we
invite public comments on the
following proposed revisions to Mailing
Standards of the United States Postal
Service, Domestic Mail Manual
(DMM®), incorporated by reference in
the Code of Federal Regulations. See 39
CFR 111.1.

List of Subjects in 39 CFR Part 111

Administrative practice and
procedure, Postal Service.

For the reasons set out in this
document, the Postal Service proposes
to amend 39 CFR part 111 as set forth
below:

PART 111—[AMENDED]

1. The authority citation for 39 CFR
part 111 continues to read as follows:

Authority: 5 U.S.C. 552(a); 39 U.S.C. 101,
401, 403, 404, 410, 2601, 2605, Inspector
General Act of 1978, as amended (Pub. L. 95—
452, as amended); 5 U.S.C. App. 3.

2. Revise the following sections of
Mailing Standards of the United States
Postal Service, Domestic Mail Manual
(DMM), as follows:

Mailing Standards of the United States
Postal Service, Domestic Mail Manual
(DMM)

* * * * *

600 Basic Standards for All Mailing
Services

* * * * *

604 Postage Payment Methods

* * * * *

9.0 Refunds and Exchanges

* * * * *

9.2 Postage and Fee Refunds

9.2.8 Ruling on Refund Request

Refund requests are decided based on
the specific type of postage or mailing:

[Revise items b and ¢ by changing
“licensing post office” to “Local Post
Office” and changing “licensee” to
“authorized user” as follows:]

b. Dated metered postage, except for
PC Postage systems, under 9.3. The
postmaster at the local Post Office grants
or denies requests for refunds for dated
metered postage under 9.3. The
authorized user may appeal an adverse
ruling within 30 days through the
manager, Postage Technology
Management, USPS Headquarters (see
608.8.0 for address), who issues the
final agency decision. The original
meter indicia must be submitted with
the appeal.

c. Undated metered postage under 9.3.
The manager, business mail entry at the
district Post Office overseeing the
mailer’s local Post Office, or designee
authorized in writing, grants or denies
requests for refunds for undated
metered postage under 9.3. The
customer may appeal a decision on
undated metered postage within 30 days
through the manager, business mail
entry, or designee, to the PCSC manager
who issues the final agency decision.
The original meter indicia must be
submitted with the appeal.

[Revise item d as follows:]

d. PC Postage systems under 9.3. The
system provider grants or denies a
request for a refund for indicia printed
by PC Postage systems under 9.3 using
established USPS criteria. The customer
may appeal an adverse ruling within 30
days through the manager, Postage
Technology Management, USPS
Headquarters, who issues the final
agency decision. The original indicia
must be submitted with the appeal.

* * * * *
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9.3 Refund Request for Postage
Evidencing Systems and Metered
Postage

9.3.1 Unused Postage Value in Postage
Evidencing Systems

[Revise 9.3.1 to restrict refunds to
amounts of $5 or more as follows:]

The unused postage value remaining
in a postage evidencing system when
withdrawn from service may be
refunded, depending upon the
circumstance and the ability of the
USPS to make a responsible
determination of the actual or
approximate amount of the unused
postage value. If the postage evidencing
system is withdrawn because of faulty
operation, a final postage adjustment or
refund will be withheld pending the
system provider’s report of the cause to
the USPS and the USPS determination
of whether or not a refund is
appropriate and, if so, the amount of the
refund. No refund is given for faulty
operation caused by the authorized user.
When a postage evidencing system that
is damaged by fire, flood, or similar
disaster is returned to the provider,
postage may be refunded or transferred
when the registers are legible and
accurate, or the register values can be
reconstructed by the provider based on
adequate supporting documentation.
When the damaged system is not
available for return, postage may be
refunded or transferred only if the
provider can accurately determine the
remaining postage value based on
adequate supporting documentation.
The authorized user may be required to
provide a statement on the cause of the
damage and to attest that there has not
been reimbursement by insurance, or
otherwise, and that the authorized user
will not seek such reimbursement.
Refunds for unused postage value are
granted for postage evidencing systems
specified in 4.0 in accordance with the
following procedures:

a. All postage evidencing systems
except for PC Postage systems.
Authorized users must notify their
provider to withdraw the system and to
refund any unused postage value
remaining on their system or account.
The postage evidencing system must be
examined to verify the amount before
any funds are cleared from the meter.
Based on what is found, a refund or
credit is initiated for unused postage
value, or additional money is collected
to pay for postage value used. The
provider forwards the refund request to
the USPS for payment or may credit the
amount to the authorized users account.
Refunds of unused postage value
remaining in a postage evidencing

system less than $5 will not be paid by
the USPS.

b. PC Postage systems. Authorized
users must notify their provider to
withdraw the system and to refund any
unused postage value remaining in their
account. The provider refunds the
unused postage value remaining on the
user’s system on behalf of the USPS.
Refunds of unused postage value
remaining in a postage evidencing
system less than $5 will not be paid by
the USPS.

9.3.2 Unused, Dated Postage
Evidencing System Indicia, Except PC
Postage Indicia

[Revise 9.3.2 as follows:]

Unused, dated postage meter indicia
are considered for refund only if
complete, legible, and valid. PC Postage
indicia refunds are processed under
9.3.3. All other metered postage refund
requests must be submitted as follows:

a. Authorized users must submit the
request to their local Post Office. The
refund request must include proof that
the person or entity requesting the
refund is the authorized user of the
postage meter that printed the indicia.
Acceptable proof includes a copy of the
lease, rental agreement, or contract.

b. Authorized users must include the
items bearing the unused postage with
their request to their local Post Office.
The items must be sorted by meter used
and then by postage value shown in the
indicia, and must be properly faced and
bundled in groups of 100 identical items
when quantities allow. The request is
processed by the USPS. The postmaster
approves or denies the refund request.

c. Authorized users must submit the
refund request within 60 days of the
date(s) shown in the indicia.

d. When unused metered postage is
affixed to a mailpiece, the refund
request must be submitted with the
entire envelope or wrapper. For those
items where the postage is affixed to a
large container (i.e. cardboard box), a
sufficient portion of the container with
the postage affixed must be included to
validate that the item was never
deposited with the USPS. The unused
metered postage must not be removed
from the mailpiece once applied.

e. Indicia printed on labels or tapes
not adhered to wrappers or envelopes
must be submitted loose and must not
be stapled together or attached to any
paper or other medium. However, self-
adhesive labels printed without a
backing may be submitted on a plain
sheet of paper.

f. If a part of one indicium is printed
on one envelope or card and the
remaining part on one or more, the

envelopes or cards must be fastened
together to show that they represent one
indicium.

g. Refunds are allowable for indicia
on metered reply envelopes only when
it is obvious that an incorrect amount of
postage was printed on them.

h. The refund request must be
submitted on PS Form 3533. A separate
PS Form 3533 must be completed for
each meter for which a refund is
requested. All identifying information
and all sections related to the refund
request must be completed. Charges for
processing a refund request for unused,
dated meter indicia are as follows:

1. If the total face value of the indicia
is $350 or less, the amount refunded is
90% of the face value. USPS may
process the refund payment locally via
a no-fee postal money order.

2. If the total face value is more than
$350, the amount refunded is reduced
by a figure representing $35 per hour, or
fraction thereof, for the actual hours to
process the refund, with a minimum
charge of $35. The postmaster will
submit the approved PS Form 3533 to
the USPS Imaging and Scanning Center
for payment processing through the
Accounting Service Center.

9.3.3 Unused, Dated PC Postage
Indicia

[Revise 9.3.3 as follows:]

Unused, dated PC Postage indicia are
considered for refund only if complete,
legible, and valid. The refund request
must be submitted as follows:

a. Only authorized PC Postage users
may request the refund. Users must
submit the request to their system
provider. The request is processed by
the provider, not the USPS.

b. Requests for refund of PC Postage
indicia that contain a valid Postal
Identification Code (PIC) must be
submitted by authorized users to their
provider electronically in accordance
with procedures available from their
provider. Valid PICs include any form of
Delivery Confirmation or Signature
Confirmation service, Express Mail
service or Confirm® Code. Authorized
users must initiate requests for
electronic refunds within ten (10) days
of printing the indicia. Refunds for
postage associated with a PIC may only
be submitted electronically. Physical
submissions are not permitted.

c. Requests for refund of PC Postage
indicia which do not have an associated
PIC must be physically submitted by
authorized users to their provider, along
with the items bearing the unused
postage, in accordance with procedures
available from their provider.
Authorized users must submit the
refund request within sixty 60 days of
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the date(s) shown in the indicia. The
refund request must be submitted as
required in 9.3.2d. through 9.3.2g.

d. The provider may, at its discretion,
charge for processing a refund request.

[Revise title, introductory text, and
items a and c of 9.3.4 as follows:]

9.3.4 Unused, Undated Metered
Postage

Unused, undated postage evidencing
system indicia are considered for refund
only if complete, legible, and valid. The
refund request must be submitted as
follows:

a. Only the authorized user or the
commercial entity that prepared the
mailing for the authorized user may
request the refund. The request must
include a letter signed by the authorized
user or the commercial entity that
prepared the mailing explaining why
the mailpieces were not mailed.

* * * * *

c. The authorized user, or the
commercial entity that prepared the
mailing for the authorized user, must
submit the request, along with the items
bearing the unused postage and the
required documentation, to the
manager, business mail entry at the
district Post Office overseeing the
mailer’s local Post Office, or to a
designee authorized in writing. The
manager or designee approves or denies
the refund request.

* * * * *

[Renumber 9.3.5 as new 9.3.6. Add
new 9.3.5 to read as follows:]

9.3.5 Unused, Undated PC Postage
Indicia

Refunds will not normally be
provided for valid, undated, serialized
PC Postage indicia containing
commonly used postage values. If the
authorized user believes there are
extraordinary circumstances, requests
for such refunds must be made by the
authorized user in accordance with the
procedures outlined in 9.3.3.c along
with a detailed description of the
extraordinary circumstances. Requests
will be considered by the provider on a
case by case basis.

9.3.6 Ineligible Metered Postage Items

The following metered postage items
are ineligible for refunds:
* * * * *

[Revise item d of renumbered 9.3.6 to
change “licensing post office” to “Local
Post Office” as follows:]

d. Indicia lacking identification of the
local Post Office or other required

information.
* * * * *

Neva R. Watson,

Attorney, Legislative.

[FR Doc. E7-18035 Filed 9-11-07; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2005-NC-0004-200704(b);
FRL-8465-5]

Approval and Promulgation of
Implementation Plans; North Carolina:
Mecklenburg County Regulations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
revisions to the North Carolina State
Implementation Plan (SIP). On February
16, 2005, the North Carolina Department
of Environment and Natural Resources
submitted revisions to the Mecklenburg
County Air Pollution Control Ordinance
(MCAPCO), to be incorporated into the
Mecklenburg County portion of the
North Carolina SIP. The revisions
include changes to MCAPCO 2.0902,
“Applicability,” and 2.0933, “Petroleum
Liquid Storage in External Floating Roof
Tanks.” These changes were made to
maintain consistency with State and
federal regulations, and are part of
Mecklenburg County’s strategy to attain
and maintain the 8-hour ozone National
Ambient Air Quality Standard, by
reducing precursors to ozone. In the
Final Rules Section of this Federal
Register, the EPA is approving North
Carolina’s SIP revision as a direct final
rule without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If adverse comments are received
in response to this rule, no further
activity is contemplated. If EPA receives
adverse comments, the direct final rule
will be withdrawn and all public
comments received will be addressed in
a subsequent final rule based on this
proposed rule. EPA will not institute a
second comment period on this
document. Any parties interested in
commenting on this document should
do so at this time.

DATES: Written comments must be
received on or before October 12, 2007.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2005-NGC—0004, by one of the
following methods:

1. www.regulations.gov: Follow the
on-line instructions for submitting
comments.

2. E-mail: hou.james@epa.gov.
3. Fax: (404) 562-9019.

4. Mail: “EPA-R04-0OAR-2005-NC—
0004,” Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960.

5. Hand Delivery or Courier: James
Hou, Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding federal
holidays. Please see the direct final rule
which is located in the Rules section of
this Federal Register for detailed
instructions on how to submit
comments.

FOR FURTHER INFORMATION CONTACT:
James Hou, Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street,
SW., Atlanta, Georgia 30303—8960. The
telephone number is (404) 562—8965.
Mr. Hou can also be reached via
electronic mail at hou.james@epa.gov.

SUPPLEMENTARY INFORMATION: For

additional information see the direct

final rule which is published in the

Rules Section of this Federal Register.
Dated: August 27, 2007.

Russell L. Wright, Jr.,

Acting Regional Administrator, Region 4.

[FR Doc. E7-17780 Filed 9-11-07; 8:45 am]

BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2007-0479; FRL-8466-1]

Approval and Promulgation of Air
Quality Implementation Plans; Virginia;
Amendments Extending the
Applicability of Four Consumer and
Commercial Product Regulations to
the Fredericksburg Volatile Organic
Compound (VOC) Emissions Control
Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a State Implementation Plan (SIP)
revision submitted by the
Commonwealth of Virginia. This
revision extends the applicability of
four consumer and commercial product
regulations—Portable Fuel Container
Spillage, Mobile Equipment Repair and
Refinishing Operations, Architectural
and Industrial Maintenance Coatings,
and Consumer Products—to the
Fredericksburg VOC Emissions Control
Area. These amendments are necessary
to implement VOC contingency
measures within the Fredericksburg
VOC Emissions Control Area. This
action is being taken under the Clean
Air Act.

DATES: Written comments must be
received on or before October 12, 2007.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R03—-OAR-2007-0479 by one of the
following methods:

A. www.regulations.gov. Follow the
on-line instructions for submitting
comments.

B. E-mail: powers.marilyn@epa.gov.

C. Mail: EPA-R03—OAR-2007-0479,
Marilyn Powers, Acting Chief, Air
Quality Planning Branch, Mailcode
3AP21, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

D. Hand Delivery: At the previously-
listed EPA Region III address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R03-OAR-2007-
0479. EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information

claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or e-mail. The www.regulations.gov Web
site is an “‘anonymous access’’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an e-mail
comment directly to EPA without going
through www.regulations.gov, your e-
mail address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the Virginia Department of
Environmental Quality, 629 East Main
Street, Richmond, Virginia 23219.

FOR FURTHER INFORMATION CONTACT:
Ellen Wentworth, (215) 814-2034 or by
e-mail at wentworth.ellen@epa.gov.

SUPPLEMENTARY INFORMATION: On May
14, 2007, the Virginia Department of
Environmental Quality (VADEQ)
submitted a formal revision to its SIP.
This SIP revision consists of
amendments to 9 VAC 5 Chapter 20,
Part I, Administrative, 9 VAC 5-20-21,
Documents Incorporated by Reference,
and amendments to 9 VAC 5 Chapter
40, Part I, Emission Standards, Articles
42,48, 49, and 50.

I. Background

Chapter 40 of Virginia’s Regulations
for the Control and Abatement of Air
Pollution contains a number of rules
used to enforce control measures
designed to attain and maintain the
ozone air quality standard. The
geographic applicability of these rules is
defined by establishing VOC and NOx
emissions control areas in a list located
in 9 VAC 5-20-206. The
Commonwealth of Virginia’s regulations
establish VOC and nitrogen oxide (NOx)
emissions control areas to provide the
legal mechanism to define the
geographic areas in which Virginia
implements control measures to attain
and maintain the air quality standards
for ozone. The emissions control areas
may or may not coincide with the
nonattainment areas found in 9 VAC 5—
20-204, depending upon the necessity
of the planning requirements. Most of
the Chapter 40 regulations automatically
apply within all of the VOC emissions
control areas. Some Chapter 40 rules
(Articles 4, 36, 37, and 53) have
provisions that apply only to certain
existing VOC and NOx emission control
areas. Other Chapter 40 regulations were
originally adopted to apply only within
certain emission control areas.

The original ozone air quality
standard was a 1-hour standard. Three
VOC and NOx emission control areas,
Northern Virginia, Hampton Roads, and
Richmond, were established in Virginia
in order to implement control measures
to attain the 1-hour ozone air quality
standard. On July 18, 1997, EPA
promulgated a revised 8-hour ozone
standard of 0.08 parts per million
(ppm). This new standard is more
stringent than the previous 1-hour
standard. On April 30, 2004 (69 FR
23858), EPA designated and classified
areas for the 8-hour ozone national
ambient air quality standards (NAAQS).
For most areas, these designations
became effective June 15, 2004. EPA
designated, as nonattainment, any area
violating the 8-hour ozone NAAQS
based upon the air quality data for the
three years of 2001-2003. These were
the most recent three years of data
available at the time EPA designated 8-
hour areas. The 8-hour standard
replaced the 1-hour standard on June
15, 2005 (69 FR 23996). Accordingly,
the Virginia State Air Pollution Control
Board promulgated the State 8-hour
ozone nonattainment areas that took
effect on August 25, 2004. In order to
implement control measures to attain
and maintain the air quality standards
for ozone, the Board proposed to expand
the VOC and NOx emissions control
areas in 9 VAC 5-20-206, and extend



Federal Register/Vol. 72, No. 176/ Wednesday, September 12, 2007/ Proposed Rules

52029

the geographic applicability of the VOC
and NOx regulatory rules in Chapter 40
of the regulations into the new 8-hour
nonattainment areas. On March 2, 2007
(72 FR 9441), EPA published a final
rulemaking which established a new
Fredericksburg VOC Emissions Control
Area, consisting of Spotsylvania County
and Fredericksburg City, and expanded
the Richmond and Hampton Roads VOC
and NOx Emission Control Areas. On
December 23, 2005 (70 FR 76165) EPA
redesignated the 8-hour Fredericksburg
nonattainment area to attainment for the
8-hour NAAQS. This revision consists
of regulation amendments that extend
the applicability of four consumer and
commercial product regulations into the
new Fredericksburg VOC Emissions
Control Area. These amendments are
necessary to implement VOC
contingency measures of the
maintenance plan for the Fredericksburg
VOC Emissions Gontrol Area.

II. Summary of the SIP Revision

The May 14, 2007 SIP revision
contains amendments to 9 VAC 5-20—
21, which incorporate by reference, two
additional test methods and procedures
needed for 9 VAC 5 Chapter 40, Article
49, Architectural and Industrial
Maintenance Coatings. These are the
American Society for Testing and
Materials (ASTM) D3912-95, “Standard
Test Method for Chemical Resistance of
Coatings Used in Light-Water Nuclear
Power Plants;” and the American
Society for Testing and Materials
(ASTM) D 4082—-02, ““‘Standard Test
Method for Effects of Gamma Radiation
on Coatings for Use in Light-Water
Nuclear Power Plants.”

The May 14, 2007 revision also
contains regulation amendments to 9
VAC 5 Chapter 40 that extend the
applicability of four consumer and
commercial product regulations into the
new Fredericksburg VOC Emissions
Control Area established in 9 VAC 5-
20-206 (March 2, 2007, 72 FR 9441).
These regulations presently apply only
in the Northern Virginia VOC Emissions
Control Area and were based on the
Ozone Transport Commission (OTC)
model rules. The OTC developed
control measures into model rules for a
number of source categories and
estimated emission reduction benefits
from implementing those model rules.
These amendments to Chapter 40 are
discussed below.

(1) Emission Standards for Portable Fuel
Container Spillage, Article 42

Virginia’s Portable Fuel Container
Spillage regulation is being amended to
apply within the new Fredericksburg
VOC Emissions Control Area. At the

present time this regulation applies only
to sources located in the Northern
Virginia VOC Emissions Control Area
(June 8, 2004, 69 FR 31893). The
provisions of this regulation apply to
any source or person who sells,
supplies, offers for sale, or manufactures
for sale portable fuel containers or
spouts in the Northern Virginia and
Fredericksburg VOC Emissions Control
Areas designated in 9 VAC 5-20-206.
The regulation does not apply to any
portable fuel container or spout
manufactured for shipment, sale and
use outside of the Northern Virginia and
Fredericksburg VOC Emission Control
Areas. The regulation requires each
portable fuel container or spout sold in
the Northern Virginia and
Fredericksburg VOC Emission Control
Areas to meet the following
requirements: (1) Have an automatic
shut-off and closure device; (2) contain
one opening for both filling and
pouring; (3) meet minimal fuel flow rate
based on nominal capacity; (4) meet a
permeation standard; and (5) have a
manufacturer’s warranty against defects.
The regulation includes exemptions,
standards, testing procedures,
recordkeeping, and administrative
requirements. Compliance with the
provisions of this regulation is required
no later than January 1, 2008 in the
Fredericksburg VOC Emissions Control
Area.

(2) Emission Standards for Mobile
Equipment Repair and Refinishing,
Article 48

Virginia’s Mobile Equipment Repair
and Refinishing regulation is being
amended to apply within the new
Fredericksburg VOC Emissions Control
Area. At the present time, this
regulation applies only to sources
located in the Northern Virginia VOC
Emissions Control Area (June 24, 2004,
69 FR 35253). The provisions of this
regulation apply to each mobile
equipment repair and refinishing
operation located in the Northern
Virginia and Fredericksburg VOC
Emissions Control Areas designated in 9
VAC 5-20-206. Certain provisions also
apply to each person providing or
selling affected coatings. The provisions
of this regulation do not apply if the
mobile equipment repair and refinishing
operation is subject to Article 28 (9 VAC
5-40-3860 et seq.) of Chapter 40,
Emission Standards for Automobile and
Light Duty Truck Application Systems,
or Article 34 (9 VAC 5-40-4760 et seq.)
of Chapter 40, Emission Standards for
Miscellaneous Metal Parts and Products
Coating Application Systems. The
provisions of this regulation also do not
apply to persons applying the coatings

who do not receive compensation for
the application of the coatings, and to
mobile equipment repair and refinishing
operations that use coatings required to
meet military specifications (MILSPEC)
where no other existing coating can be
used that meets the provisions of this
regulation. Also included in the
regulation are definitions, standards for
VOCs, compliance, test methods and
procedures, monitoring, and reporting
and recordkeeping requirements.
Compliance with the provisions of this
regulation is required no later than
January 1, 2008 in the Fredericksburg
VOC Emissions Gontrol Area.

(3) Emission Standards for Architectural
and Industrial Maintenance Coatings,
Article 49

Virginia’s Architectural and Industrial
Maintenance (AIM) Coatings regulation
is being amended to apply within the
new Fredericksburg VOC Emissions
Control Area. At the present time, this
regulation applies only to sources
located in the Northern Virginia VOC
Emissions Control Area (May 12, 2005,
70 FR 24970). This regulation applies to
any person who supplies, sells, offers
for sale, or manufacturers any
architectural coating for use, as well as
any person who applies or solicits the
application of any architectural coating,
located in the Northern Virginia and
Fredericksburg VOC Emissions Control
Areas designated in 9 VAC 5-20-206.
The provisions of this regulation do not
apply to the following: (1) Any
architectural coating that is sold or
manufactured for use exclusively
outside of the Northern Virginia and
Fredericksburg VOC Emission Control
Areas, or for shipment to other
manufacturers for reformulation or
repackaging; (2) any aerosol coating
product; or (3) any architectural coating
that is sold in a container with a volume
of one liter (1.057 quart) or less. The
regulation is also being amended to add
standards and definitions for six new
coating categories: calcimine recoaters,
conversion varnishes, concrete surface
retarder, impacted immersion coatings;
nuclear coatings; and thermoplastic
rubber coating and mastic. These new
coatings are listed in the Federal AIM
regulation (63 FR 48848, September 11,
1998). Virginia’s regulation sets specific
VOC content limits in grams per liter for
architectural and industrial
maintenance coatings, and contains
administrative requirements for labeling
and reporting. There are a number of
test methods that would be used to
demonstrate compliance with this rule.
Some of these test methods include
those promulgated by EPA and
published by the South Coast and Bay
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Area Air Quality Management Districts
of California, as well as the American
Society for Testing and Materials. The
test methods used to test coatings must
be the most current approved method at
the time testing is performed.
Compliance with the provisions of this
regulation is required no later than
January 1, 2008 in the Fredericksburg
VOC Emissions Control Area.

(4) Emission Standards for Consumer
Products, Article 50

Virginia’s Consumer Products
Regulation is being amended to apply
within the new Fredericksburg VOC
Emissions Control Area. At the present
time, this regulation applies only to
sources located in the Northern Virginia
VOC Emissions Control Area (January
30, 2007, 72 FR 4207). The rule applies
to a person who sells, supplies, offers
for sale, or manufactures consumer
products that contain VOCs as defined
in 9 VAC 5-10-20 throughout the
Northern Virginia and Fredericksburg
VOC Emissions Control Areas
designated in 9 VAC 5-20-206. This
regulation limits VOC emissions from
consumer products such as adhesives,
adhesive removers, aerosol products, air
fresheners, antiperspirants and
deodorants, facial toners and
astringents, waxes and polishes (for cars
and floors, etc.), tile cleaners, tar
removers, bug sprays, rug cleaners,
charcoal lighter fluid, disinfectants,
cosmetics, and soaps. This regulation
does not apply to any consumer product
manufactured in the Northern Virginia
and Fredericksburg VOC Emissions
Control Areas designated in 9 VAC 5—
40-7240 for shipment and use outside
of these areas. The provisions also do
not apply to a manufacturer or
distributor who sells, supplies, or offers
for sale a consumer product that does
not comply with the VOC standards
specified in 9 VAC 5-40-7270 A, as
long as the manufacturer or distributor
can demonstrate that both the consumer
product is intended for shipment and
use outside of the Northern Virginia and
Fredericksburg VOC Emission Control
Areas, and that the manufacturer or
distributor has taken reasonable prudent
precautions to assure that the consumer
product is not distributed to those
applicable VOC control areas. The
regulation sets specific VOC content
limits in percent VOCs by weight for
consumer products. Exemptions from
the VOC content limits are listed in the
rule. Also included in the regulation are
definitions, innovative products,
standards and exemptions, requirements
for waiver requests, administrative
requirements for labeling and reporting,
test methods for demonstrating

compliance, compliance schedules,
alternative control plans, monitoring,
and reporting and recordkeeping
requirements. Compliance with the
provisions of this regulation is required
no later than January 1, 2008 in the
Fredericksburg VOC Emissions Control
Area. Article 49 is also being amended
to revise the definition of “Automotive
windshield washer fluid,” to allow the
higher VOC automotive windshield
washer fluid standards to also be
applied to some manual automotive
windshield washing systems so that
they may be used in winter.

III. General Information Pertaining to
SIP Submittals From the
Commonwealth of Virginia

In 1995, Virginia adopted legislation
that provides, subject to certain
conditions, for an environmental
assessment (audit) “privilege” for
voluntary compliance evaluations
performed by a regulated entity. The
legislation further addresses the relative
burden of proof for parties either
asserting the privilege or seeking
disclosure of documents for which the
privilege is claimed. Virginia’s
legislation also provides, subject to
certain conditions, for a penalty waiver
for violations of environmental laws
when a regulated entity discovers such
violations pursuant to a voluntary
compliance evaluation and voluntarily
discloses such violations to the
Commonwealth and takes prompt and
appropriate measures to remedy the
violations. Virginia’s Voluntary
Environmental Assessment Privilege
Law, Va. Code Sec. 10.1-1198, provides
a privilege that protects from disclosure
documents and information about the
content of those documents that are the
product of a voluntary environmental
assessment. The Privilege Law does not
extend to documents or information (1)
that are generated or developed before
the commencement of a voluntary
environmental assessment; (2) that are
prepared independently of the
assessment process; (3) that demonstrate
a clear, imminent and substantial
danger to the public health or
environment; or (4) that are required by
law.

On January 12, 1998, the
Commonwealth of Virginia Office of the
Attorney General provided a legal
opinion that states that the Privilege
law, Va. Code Sec. 10.1-1198, precludes
granting a privilege to documents and
information “required by law,”
including documents and information
“required by Federal law to maintain
program delegation, authorization or
approval,” since Virginia must “‘enforce
Federally authorized environmental

programs in a manner that is no less
stringent than their Federal
counterparts. * * *”” The opinion
concludes that “[r]egarding § 10.1-1198,
therefore, documents or other
information needed for civil or criminal
enforcement under one of these
programs could not be privileged
because such documents and
information are essential to pursuing
enforcement in a manner required by
Federal law to maintain program
delegation, authorization or approval.”

Virginia’s Immunity law, Va. Code
Sec. 10.1-1199, provides that “[t]o the
extent consistent with requirements
imposed by Federal law,” any person
making a voluntary disclosure of
information to a state agency regarding
a violation of an environmental statute,
regulation, permit, or administrative
order is granted immunity from
administrative or civil penalty. The
Attorney General’s January 12, 1998
opinion states that the quoted language
renders this statute inapplicable to
enforcement of any Federally authorized
programs, since “‘no immunity could be
afforded from administrative, civil, or
criminal penalties because granting
such immunity would not be consistent
with Federal law, which is one of the
criteria for immunity.”

Therefore, EPA has determined that
Virginia’s Privilege and Immunity
statutes will not preclude the
Commonwealth from enforcing its
program consistent with the Federal
requirements. In any event, because
EPA has also determined that a state
audit privilege and immunity law can
affect only state enforcement and cannot
have any impact on Federal
enforcement authorities, EPA may at
any time invoke its authority under the
Clean Air Act, including, for example,
sections 113, 167, 205, 211 or 213, to
enforce the requirements or prohibitions
of the state plan, independently of any
state enforcement effort. In addition,
citizen enforcement under section 304
of the Clean Air Act is likewise
unaffected by this, or any, state audit
privilege or immunity law.

IV. Proposed Action

EPA is proposing to approve the
Virginia SIP revision submitted on May
14, 2007 for regulation amendments to
9 VAC 5 Chapter 20 that incorporate by
reference test methods and procedures
needed for 9 VAC 5 Chapter 40, Article
49, Emission Standards for
Architectural and Industrial
Maintenance Coatings, and regulation
amendments to Chapter 40 that extend
the applicability of four consumer and
commercial product regulations into the
new Fredericksburg VOC Emissions
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Control Area. These amendments are
necessary to implement VOC
contingency measures within the
Fredericksburg VOC Emissions Control
Area. EPA is soliciting public comments
on the issues discussed in this
document. These comments will be
considered before taking final action.

V. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this proposed
action is not a “‘significant regulatory
action”” and therefore is not subject to
review by the Office of Management and
Budget. For this reason, this action is
also not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355 (May
22, 2001)). This action merely proposes
to approve state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this
proposed rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Because this rule proposes to
approve pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4). This proposed rule also
does not have a substantial direct effect
on one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000), nor will
it have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
proposes to approve a state rule
implementing a Federal requirement,
and does not alter the relationship or
the distribution of power and
responsibilities established in the Clean
Air Act. This proposed rule also is not
subject to Executive Order 13045 (62 FR
19885, April 23, 1997), because it
approves a state rule implementing a
Federal standard.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
section 3 of Executive Order 12988 (61
FR 4729, February 7, 1996), in issuing
this proposed rule, EPA has taken the
necessary steps to eliminate drafting
errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct. EPA
has complied with Executive Order
12630 (53 FR 8859, March 15, 1988) by
examining the takings implications of
the rule in accordance with the
“Attorney General’s Supplemental
Guidelines for the Evaluation of Risk
and Avoidance of Unanticipated
Takings” issued under the executive
order.

This proposed rule, extending the
applicability of four consumer and
commercial product regulations into the
new Fredericksburg VOC Emissions
Control Area, does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: August 30, 2007.
Donald S. Welsh,
Regional Administrator, Region III.
[FR Doc. E7-17977 Filed 9-11-07; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2005-SC-0004-200735;
FRL-8466-3]

Approval and Promulgation of
Implementation Plans; South Carolina;
Prevention of Significant Deterioration
and Nonattainment New Source
Review Rules

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed conditional approval.

SUMMARY: EPA is proposing to partially
approve, disapprove, and conditionally
approve specific portions of the
proposed revisions to the South
Carolina State Implementation Plan
(SIP) submitted by the State of South
Carolina on July 1, 2005. The proposed
revisions modify South Carolina’s
Prevention of Significant Deterioration
(PSD) program and provide for a new
Nonattainment New Source Review
(NNSR) program to be incorporated into
the SIP. EPA’s proposal to partially
approve and disapprove certain portions
of the July 1, 2005, SIP submittal is
consistent with section 110(k)(3) of the
Clean Air Act (CAA). EPA’s proposal to
conditionally approve other portions of
the July 1, 2005, SIP submittal is
consistent with section 110(k)(4) of the
CAA. As part of the conditional
approval, which applies only to the
NNSR program, South Carolina will
have twelve months from the date of
EPA’s final conditional approval of the
SIP revisions in which to revise its
NNSR rules, as described herein, to be
consistent with existing federal law.

In addition to the conditional
approval of the NNSR program, EPA is
proposing to approve one provision of
South Carolina’s minor source
permitting program, partially approve
South Carolina’s PSD program, and
disapprove two elements of South
Carolina’s PSD and NNSR rules that
relate to provisions that were vacated
from the federal program by the United
States Court of Appeals for the District
of Columbia Circuit (D.C. Circuit Court)
on June 24, 2005. The two elements
vacated from the federal rules pertain to
pollution control projects (PCPs) and
clean units. These elements exist in the
South Carolina rules in both the PSD
and NNSR programs, and all references
to PCPs and clean units in both
programs are being proposed for
disapproval. As part of the conditional
approval of South Carolina’s NNSR
program, South Carolina must commit
to revise its rules to include
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requirements for calculating emissions
reductions that will be used for offsets
and ensure those reductions are surplus
to other federal requirements. In the
interim, until the State NNSR program
changes are in effect, as part of the
conditional approval, the State must
commit to utilize the provisions of 40
Code of Federal Regulations (CFR) part
51, Appendix S to supplement its NNSR
program until it is both State-effective
and approved by EPA into the South
Carolina SIP.

Changes to the federal new source
review (NSR) regulations were
promulgated by EPA on December 31,
2002, and reconsidered with minor
changes on November 7, 2003,
(collectively, these two final actions are
called the “2002 NSR Reform Rules’’).
EPA’s 2002 NSR Reform Rules, now
proposed for inclusion in the South
Carolina SIP, contain provisions for
baseline emissions calculations, an
actual-to-projected-actual methodology
for calculating emissions changes,
options for plantwide applicability
limits (PALs), and recordkeeping and
reporting requirements.

DATES: Comments must be received on
or before October 12, 2007.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2005-SC-0004, by one of the
following methods:

1. www.regulations.gov: Follow the
on-line instructions for submitting
comments.

2. E-mail: fortin.kelly@epa.gov.

3. Fax: 404-562-9019.

4. Mail: (Docket ID No. EPA-R04—
OAR-2005-SC-0004), Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW,
Atlanta, Georgia 30303—-8960.

5. Hand Delivery: Deliver your
comments to: Ms. Kelly Fortin, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303-8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding federal
holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R04—OAR-2005—
SC-0004. EPA’s policy is that all
comments received will be included in
the public docket without change and
may be made available online at
www.regulations.gov, including any
personal information provided, unless

the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or e-mail. The www.regulations.gov
Web site is an “‘anonymous access”
system, which means EPA will not
know your identity or contact
information unless you provide it in the
body of your comment. If you send an
e-mail comment directly to EPA without
going through www.regulations.gov,
your e-mail address will be
automatically captured and included as
part of the comment that is placed in the
public docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses. For additional information
about EPA’s public docket, visit the EPA
Docket Center homepage at http://
www.epa.gov.epahome/dockets.htm.
Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically at
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official business hours are
Monday through Friday, 8:30 to 4:30,
excluding federal holidays.
FOR FURTHER INFORMATION CONTACT: For
information regarding the South
Carolina State Implementation Plan,
contact Ms. Nacosta Ward, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency

Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—-8960.
Telephone number: (404) 562-9140; e-
mail address: ward.nacosta@epa.gov.
For information regarding New Source
Review, contact Ms. Kelly Fortin, Air
Permits Section, at the same address
above. Telephone number: (404) 562—
9117; e-mail address:
fortin.kelly@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, references
to “EPA,” “we,” “us,” or “our,” are
intended to mean the U.S.
Environmental Protection Agency. The
supplementary information is arranged
as follows:

I. What Action Is EPA Proposing?
II. Why Is EPA Proposing this Action?
III. What Is EPA’s Analysis of South
Carolina’s NSR Rule Revisions?
A. Definitions and General Standards;
South Carolina Regulation 61-62.1
B. Prevention of Significant Deterioration;
South Carolina Regulation 61-62.5,
Standard No. 7
C. Nonattainment New Source Review;
South Carolina Regulation 61-62.5,
StandarI No. 7.1
IV. What Action Is EPA Proposing to Take?
V. Statutory and Executive Order Reviews

I. What Action Is EPA Proposing?

On July 1, 2005, the State of South
Carolina, through the South Carolina
Department of Health and
Environmental Control (DHEC),
submitted revisions to the South
Carolina SIP. The SIP submittal consists
of changes to the South Carolina Air
Pollution Control Regulations and
Standards (South Carolina Regulations).
Specifically, the proposed SIP revisions
include changes to South Carolina
Regulation 61-62.1 entitled “Definitions
and General Standards;” Regulation 61—
62.5, Standard No. 7 entitled
“Prevention of Significant
Deterioration;” and Regulation 61-62.5,
Standard No. 7.1 entitled
“Nonattainment New Source Review.”
DHEG submitted this SIP revision in
response to EPA’s December 31, 2002,
changes to the Federal NSR program.
EPA is proposing to partially approve
and disapprove certain portions of the
July 1, 2005, SIP submittal, consistent
with section 110(k)(3) of the CAA. EPA
is also proposing to conditionally
approve provisions of the July 1, 2005,
SIP submittal consistent with section
110(k)(4) of the CAA. As part of the
conditional approval, South Carolina
will have twelve months from the date
of EPA’s final conditional approval of
the SIP revisions in which to further
revise its NNSR rules, as described
herein, to be consistent with existing
Federal law.
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Consistent with section 110(k)(3) of
the CAA, EPA may partially approve
and disapprove portions of a SIP
revision that meet all the applicable
requirements and are severable from the
remainder of the revision that is being
disapproved or conditionally approved.
Pursuant to section 110(k)(3), EPA is
proposing to (1) approve one provision
of South Carolina’s minor source
permitting program (discussed more
fully below); (2) partially approve South
Carolina’s PSD program; and (3)
disapprove all references to PCPs and
clean units in South Carolina’s PSD and
NNSR programs. The PCP and clean
unit references are all severable from the
other provisions of South Carolina’s
PSD and NNSR programs. EPA is not
approving any portion of South
Carolina’s rules regarding PCPs and
clean units. Further, any use by South
Carolina of its State rules on PCPs and
clean units is, according to a Federal
appeals court, contrary to the CAA.

Pursuant to section 110(k)(4) of the
CAA, EPA may conditionally approve a
portion of a SIP revision based on a
commitment from the State to adopt
specific, enforceable measures no later
than twelve months from the approval
date of final conditional approval. If the
State fails to commit to undertake the
necessary changes, or fails to actually
make the changes within the twelve
month period, EPA will issue a finding
of disapproval. EPA is not required to
propose the finding of disapproval.

The necessary revisions to the South
Carolina SIP will materially alter the
existing SIP-approved rule. As a result,
the State must also make a new SIP
submittal to EPA for approval that
includes the rule changes within twelve
months from the date of EPA’s final
action conditionally approving South
Carolina’s NNSR program. As with any
SIP revision, South Carolina must
undergo public notice and comment,
and allow for a public hearing (and any
other procedures required by State law),
on the proposed changes to its rules. If
South Carolina fails to adopt and submit
the specified measures by the end of one
year (from the final conditional
approval), or fails to make a SIP
submittal to EPA within twelve months
following the final conditional approval,
EPA will issue a finding of disapproval.
If South Carolina timely revises its rules
and submits the revised SIP submittal,
EPA will process that SIP revision
consistent with the CAA.

More specifically, with regard to the
conditional approval of the NNSR
program, South Carolina must revise its
rules to include a methodology for
calculating emissions reductions to be
used as offsets that includes a baseline

for determining credit for emissions
offsets that, at a minimum, meets the
requirements set out in 40 CFR
51.165(a)(3)(i) and Appendix S section
IV.C. The emission offsets provisions
must also specify that the reductions
must be surplus and cannot be used for
offsets if they are otherwise required by
the South Carolina SIP or other Federal
standards, such as the New Source
Performance Standards (NSPS) and
National Emissions Standards for
Hazardous Air Pollutants (NESHAP),
including the Maximum Achievable
Control Technology (MACT) standards.
As part of the conditional approval,
South Carolina must commit to make
these changes within the twelve month
timeframe. Further, in the interim, until
the required State NNSR program
changes are in effect, South Carolina
must commit to utilize the requirements
of the Federal NNSR program outlined
in 40 CFR part 51, Appendix S.

II. Why Is EPA Proposing This Action?

On December 31, 2002 (67 FR 80186),
EPA published final rule changes to title
40 CFR parts 51 and 52, regarding the
CAA’s PSD and NNSR programs. On
November 7, 2003 (68 FR 63021), EPA
published a notice of final action on the
reconsideration of the December 31,
2002, final rule changes. In that
November 7, 2003, final action, EPA
added the definition of “replacement
unit,” and clarified an issue regarding
PALs. The December 31, 2002, and the
November 7, 2003, final actions are
collectively referred to as the “2002
NSR Reform Rules.” The purpose of this
action is to propose to partially approve,
disapprove and conditionally approve
certain portions of the SIP submittal
from the State of South Carolina, which
includes the provisions of EPA’s 2002
NSR Reform Rules.

The 2002 NSR Reform Rules are part
of EPA’s implementation of Parts C and
D of title I of the CAA, 42 U.S.C. 7470-
7515. Part C of title I of the CAA, 42
U.S.C. 7470-7492, is the PSD program,
which applies in areas that meet the
National Ambient Air Quality Standards
(NAAQS)—“attainment’ areas—as well
as in areas for which there is
insufficient information to determine
whether the area meets the NAAQS—
“unclassifiable” areas. Part D of title I of
the CAA, 42 U.S.C. 7501-7515, is the
NNSR program, which applies in areas
that are not in attainment of the
NAAQS—“nonattainment” areas.
Collectively, the PSD and NNSR
programs are referred to as the “New
Source Review” or NSR programs. EPA
regulations implementing these
programs are contained in 40 CFR

51.165, 51.166, 52.21, 52.24, and part
51, Appendix S.

The CAA’s NSR programs are
preconstruction review and permitting
programs applicable to new and
modified stationary sources of air
pollutants regulated under the CAA.
The NSR programs of the CAA include
a combination of air quality planning
and air pollution control technology
program requirements. Briefly, section
109 of the CAA, 42 U.S.C. 7409, requires
EPA to promulgate primary NAAQS to
protect public health and secondary
NAAQS to protect public welfare. Once
EPA sets those standards, states must
develop, adopt, and submit to EPA for
approval, a SIP that contains emissions
limitations and other control measures
to attain and maintain the NAAQS. Each
SIP is required to contain a
preconstruction review program for the
construction and modification of any
stationary source of air pollution to
assure that the NAAQS are achieved
and maintained; to protect areas of clean
air; to protect air quality related values
(such as visibility) in national parks and
other areas; to assure that appropriate
emissions controls are applied; to
maximize opportunities for economic
development consistent with the
preservation of clean air resources; and
to ensure that any decision to increase
air pollution is made only after full
public consideration of the
consequences of the decision.

The 2002 NSR Reform Rules made
changes to five areas of the NSR
programs. In summary, the 2002 Rules:
(1) Provided a new method for
determining baseline actual emissions;
(2) adopted an actual-to-projected-actual
methodology for determining whether a
major modification has occurred; (3)
allowed major stationary sources to
comply with PALs to avoid having a
significant emissions increase that
triggers the requirements of the major
NSR program; (4) provided a new
applicability provision for emissions
units that are designated clean units;
and (5) excluded PCPs from the
definition of “physical change or change
in the method of operation.” On
November 7, 2003 (68 FR 63021), EPA
published a notice of final action on its
reconsideration of the 2002 NSR Reform
Rules, which added a definition for
“replacement unit” and clarified an
issue regarding PALs. For additional
information on the 2002 NSR Reform
Rules, see, 67 FR 80186 (December 31,
2002), and http://www.epa.gov/nsr.

After the 2002 NSR Reform Rules
were finalized and effective (March 3,
2003), industry, state, and
environmental petitioners challenged
numerous aspects of the 2002 NSR
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Reform Rules, along with portions of
EPA’s 1980 NSR Rules (45 FR 52676,
August 7, 1980). On June 24, 2005, the
D.C. Circuit Court issued a decision on
the challenges to the 2002 NSR Reform
Rules. New York v. United States, 413
F.3d 3 (D.C. Cir. 2005). In summary, the
D.C. Circuit Court vacated portions of
the rules pertaining to clean units and
PCPs, remanded a portion of the rules
regarding recordkeeping, 40 CFR
52.21(r)(6) and 40 CFR 51.166(r)(6), and
either upheld or did not comment on
the other provisions included as part of
the 2002 NSR Reform Rules. On June 13,
2007 (72 FR 32526), EPA took final
action to revise the 2002 NSR Reform
Rules to remove from the CFR all
provisions pertaining to clean units and
the PCP exemption that were vacated by
the D.C. Circuit Court. These proposed
actions are consistent with the D.C.
Circuit Court’s decision because the
vacated portions of the Federal rules
will not be approved as part of the
South Carolina SIP. Further, EPA notes
that use of any PCP and clean unit rules
has been deemed contrary to the CAA
by a Federal appeals court.

With regard to the remanded portions
of the 2002 NSR Reform Rules related to
recordkeeping, on March 8, 2007 (45 FR
10445), EPA responded to the D.C.
Circuit Court’s remand by proposing
two alternative options to clarify what
constitutes ‘‘reasonable possibility” and
when the “reasonable possibility”
recordkeeping requirements apply. The
“reasonable possibility”” provision
identifies for sources and reviewing
authorities the circumstances under
which a major stationary source
undergoing a modification that does not
trigger major NSR must keep records.
South Carolina’s SIP revisions are
approvable at this time because the
South Carolina rules are at least as
stringent as the current Federal rules
(see, e.g., South Carolina Regulation 61—
62.5, Standard No. 7). If EPA adopts
recordkeeping criteria that are more
stringent than the current South
Carolina rules on recordkeeping, the
State’s rules may need to be revised to
be at least as stringent as the Federal
requirements.

The 2002 NSR Reform Rules require
that state agencies adopt and submit
revisions to their SIP permitting
programs implementing the minimum
program elements of the 2002 NSR
Reform Rules no later than January 2,
2006. (Consistent with changes to 40
CFR 51.166(a)(6)(i), state agencies are
now required to adopt and submit SIP
revisions within three years after new
amendments are published in the
Federal Register.) State agencies may
meet the requirements of 40 CFR part 51

and the 2002 NSR Reform Rules with
different but equivalent regulations.
However, if a state decides not to
implement any of the new applicability
provisions, that state is required to,
among other things, demonstrate that its
existing program is at least as stringent
as the federal program.

On July 1, 2005, DHEC submitted a
SIP revision for the purpose of revising
the State’s NSR permitting provisions.
These changes were made primarily to
adopt EPA’s 2002 NSR Reform Rules. As
discussed in further detail below, EPA
believes the revisions contained in the
South Carolina submittal are approvable
for inclusion into the South Carolina
SIP so long as the specific changes
described below are made within twelve
months of the date of EPA’s final
conditional approval. As a result, EPA
is proposing to partially approve and
disapprove, and conditionally approve
the South Carolina SIP revisions,
consistent with sections 110(k)(3) and
110(k)(4) of the CAA. As part of the
conditional approval South Carolina
must commit to utilize the provisions of
40 CFR part 51, Appendix S, for its
NNSR program until the specified
changes to that program are in effect and
approved into the SIP by EPA.

III. What Is EPA’s Analysis of South
Carolina’s NSR Rule Revisions?

South Carolina currently has a SIP-
approved NSR program for new and
modified stationary sources. Today,
EPA is proposing to partially approve,
disapprove, and conditionally approve
revisions to South Carolina’s existing
NSR program. South Carolina’s
proposed revisions became State-
effective on June 24, 2005, and were
submitted to EPA on July 1, 2005.
Copies of the revised rules, as well as
the State’s Technical Support
Document, can be obtained from the
Docket, as discussed in the ADDRESSES
section above. A discussion of the
specific changes to South Carolina’s
rules comprising the SIP revision, as
well as the additional changes to be
made by South Carolina to its rules as
part of the conditional approval,
follows.

A. Definitions and General Standards;
South Carolina Regulation 61-62.1

EPA is proposing to approve Section
II of South Carolina Regulation 61-62.1
regarding general permit requirements.
South Carolina revised Section II,
paragraph H.1, of its regulations to
allow for synthetic minor permits in
nonattainment areas. On April 30, 2004
(69 FR 23858), one area in South
Carolina was designated nonattainment
for the 8-hour ozone NAAQS, which

prompted the changes to Section II. The
proposed SIP revision recognizes that
South Carolina now has a
nonattainment area and Section II
includes the appropriate requirements
for synthetic minor source permits in
nonattainment areas. Since the only
South Carolina area previously
designated as nonattainment prior to the
April 2004 designation was
redesignated to attainment prior to the
due date for NNSR rules, South
Carolina’s rules only allowed for a major
source or major modification, as defined
by Regulation 61-62.5, Standard No. 7
(PSD), to request federally enforceable
permit conditions to limit a source’s
potential to emit and become a synthetic
minor source. EPA is proposing to
approve South Carolinas’s revisions to
Regulation 61-62.1 to allow synthetic
minor sources to obtain preconstruction
permits in nonattainment as well as
attainment areas. This portion of South
Carolina’s NSR program is severable
from the NNSR rules subject to the
proposed conditional approval and will
not be affected by EPA’s proposed
disapproval. If South Carolina does not
submit the required changes to its NNSR
program within the specified time
period, and EPA takes action to
disapprove the conditionally approved
portions of the NNSR program,
Regulation 61-62.1 will not be affected
because it is being proposed for
approval today.

B. Prevention of Significant
Deterioration; South Carolina
Regulation 61-62.5, Standard No. 7

South Carolina Regulation 61.62.5,
Standard No. 7, contains the
preconstruction review program that
provides for the prevention of
significant deterioration of ambient air
quality as required under Part C of title
I of the CAA (the PSD program). The
PSD program applies to sources that are
major stationary sources or undergoing
major modifications in areas that are
designated as attainment or
unclassifiable with regard to any
NAAQS. South Carolina’s PSD program
was originally approved into the SIP by
EPA on February 10, 1982, and has been
revised several times since then in order
to remain consistent with federal rule
changes. The current changes to
Standard No. 7, which EPA is now
proposing to partially disapprove and
partially approve into the South
Carolina SIP, were submitted to update
the existing South Carolina Regulation
to be consistent with the current federal
PSD rules, including the 2002 NSR
Reform Rules. The SIP revision
addresses baseline actual emissions,
actual-to-projected actual applicability



Federal Register/Vol. 72, No. 176/ Wednesday, September 12, 2007/ Proposed Rules

52035

tests, and PALs. South Carolina’s SIP
revision also includes two portions of
EPA’s 2002 NSR Reform Rules that were
vacated by the D.C. Circuit Court—PCPs
and clean units. As a result, EPA is
proposing to partially approve the PSD
portion of the South Carolina SIP

revision with the exception of
references to PCPs and clean units
which EPA is proposing to disapprove
(similar references also exist in South
Carolina’s NNSR program). The PCP and
clean unit references are severable from
the PSD and NNSR programs. EPA is

disapproving all rules and/or rule
sections in the South Carolina PSD rules
(and NNSR rules, discussed later in this
notice) referencing clean units or PCPs.
Specifically, the following South
Carolina rules are being proposed for
disapproval.

TABLE 1.—PSD PCP AND CLEAN UNIT REFERENCES

South Carolina regulation 61—
62.5, standard 7

Corresponding vacated federal
provision 40 CFR 52.21

Subject

2)(IV)(€) evveeeerreeeeeeeeeeereeeeee

2)(iv)(f)—Second sentence ....
P2 () IS

34)(iii)(b) ...
34)(vi)(d) ...

Clean unit applicability.

PCP provision.
Clean unit definition.
PCP provision.
Clean unit provision.

PCP definition.
Reference to clean unit.
Reference to clean unit.
Clean unit provision.
Clean unit provision.
PCP provision.

Entire second sentence (“For example * * *”) Reference to clean unit.

Clean unit and PCP provisions.

10nly the reference to the term “clean unit” is being proposed for disapproval. The remainder of this regulatory provision is being proposed for

approval.

In addition to EPA’s proposal to
disapprove the South Carolina PSD and
NNSR rules regarding PCPs and clean
units, EPA notes that any use of such
rules has been deemed contrary to the
CAA by a Federal appeals court.

As part of its evaluation of the South
Carolina SIP submittal, EPA performed
a line-by-line comparison of the
proposed revisions to the federal
requirements. During this review it was
noted that a typographical error exists in
paragraph (b)(41)(ii)(d) of Standard No.
7, South Carolina Regulation 61-62.5,
where there is a reference to paragraph
(a)(41)(ii)(a). This reference should be to
paragraph (b)(41)(ii)(a). Although this is
a minor issue that does not affect the
approvability of this portion of the SIP
revision, South Carolina should correct
this error the next time this rule is
revised.

As a general matter, state agencies
may meet the requirements of 40 CFR
part 51, and the 2002 NSR Reform
Rules, with different but equivalent
regulations. However, if a state decides
not to implement any of the new
applicability provisions, that state is
required to demonstrate that its existing
program is at least as stringent as the
federal program. As part of its SIP
submittal, South Carolina (through
DHEC) provided EPA with an
“equivalency demonstration” regarding
two differences from the federal rules.

One difference relates to the removal
of the word “malfunction” from the
definitions of “baseline actual
emissions” at paragraph (b)(4)(i)(a) and

‘“‘projected actual emissions” at
paragraph (b)(41)(ii)(b) in Standard No.
7, South Carolina Regulation 61-62.5. In
justifying the change, DHEC notes the
difficulty of predicting malfunction
emissions as part of the projected actual
emissions. In addition, DHEC is
concerned about the possibility that
including malfunction emissions may
result in the unintended rewarding of
the source’s poor operation and
maintenance by allowing malfunction
emissions to be included in baseline
emissions that will be used to calculate
emissions changes and emissions
credits.

A second difference involves the
inclusion of language in the definition
of baseline actual emissions at
paragraph (b)(4)(ii) in Standard No. 7,
South Carolina Regulation 61-62.5,
which provides DHEC with the
authority to determine if the 24-month
look-back period selected by the source
is appropriate. In its equivalency
determination, DHEC states that it is
simply asserting its authority to review
the source’s calculations, if necessary, to
ensure that the time period selected is
appropriate. EPA agrees that DHEC may
explicitly retain such authority,
consistent with EPA’s 2002 NSR Reform
Rules. EPA concurs with the State that
neither this change, nor the difference
regarding “malfunctions,” lessens the
stringency of South Carolina’s NSR
program. Therefore, South Carolina’s
PSD program may be partially approved,
with the exception of the PCP and clean
unit references, which are subject to

disapproval. Notably, EPA has not yet
taken final action in response to the D.C.
Circuit Court’s remand of the
recordkeeping provisions of EPA’s 2002
NSR Reform Rules. South Carolina’s
rule contains recordkeeping
requirements that are at least as
stringent as the federal rule. While final
action by EPA with regard to the
remand may require South Carolina to
take action to revise their rules, at this
time, the South Carolina rules are
consistent with federal requirements.

After conducting the line-by-line
evaluation and reviewing the
equivalency determinations for certain
portions of South Carolina Regulation
61-62.5, Standard No. 7, EPA has
determined that the proposed SIP
revisions are consistent with the federal
program requirements for the
preparation, adoption and submittal of
implementation plans for the Prevention
of Significant Deterioration of Air
Quality, set forth at 40 CFR 51.166, with
the exception of the PCP and clean unit
provisions. Therefore, EPA is now
proposing to partially approve and
disapprove, pursuant to section
110(k)(3), the PSD portion of the July 1,
2005, SIP revision.

C. Nonattainment New Source Review;
South Carolina Regulation 61-62.5,
Standard No. 7.1

South Carolina’s NNSR program,
which provides permitting requirements
for major sources in or impacting upon
nonattainment areas, is set forth at
Regulation 61-62.5, Standard No. 7.1.
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Effective June 15, 2004, one area in
South Carolina was designated
nonattainment for the 8-hour ozone
NAAQS. Since the only area in South
Carolina previously designated as
nonattainment was redesignated to
attainment prior to the due date for the
NNSR rules, South Carolina’s rules did
not contain any provisions for the
permitting of sources in nonattainment
areas.

South Carolina’s NNSR program
applies to the construction and
modification of any major stationary
source of air pollution in a
nonattainment area, as required by Part
D of title I of the CAA. To receive
approval to construct, a source that is
subject to South Carolina Regulation
61-62.5, Standard No. 7.1 must show
that it will not cause a net increase in
pollution, will not create a delay in the
area attaining the NAAQS, and will
install and use control technology that
achieves the lowest achievable
emissions rate. The provisions in the
South Carolina rules were established to
meet the current federal nonattainment
rule, including the 2002 NSR Reform
Rules, which are found at 40 CFR
51.160-51.165, and part 51, Appendix
S.

As part of its evaluation of the South
Carolina submittal, EPA performed a
line-by-line review of the proposed
revisions, as well as reviewing the
equivalency determinations. EPA has
determined that South Carolina’s NNSR
program is not entirely consistent with
the program requirements for the
preparation, adoption and submittal of
implementation plans for NSR, set forth
at 40 CFR 51.160-51.165, and that
revisions are necessary for full approval.
The required changes relate to

requirements for emission reductions
that facilities will use to “offset”
proposed emissions increases.
Consistent with section 110(k)(4), EPA
may conditionally approve South
Carolina’s SIP revision based on the
State’s commitment to adopt specific,
enforceable measures by a date certain,
not to exceed one year after the date of
the conditional approval.

The CAA prohibits the use of
emission reductions “otherwise
required” by CAA requirements as
creditable emission reductions for the
purpose of NSR offsets. See CAA section
173(c)(2). In addition, the federal
regulations require that emission
reductions used for offsets must be
“surplus.” See 40 CFR
51.165(a)(3)(i1)(C)(1)(i). The
corresponding State language at
7.1(d)(1)(C)(iii)(a) indicates that
reductions may be generally credited if
they are permanent, quantifiable, and
federally enforceable, but does not
specifically address the “surplus”
provision of the federal rules. The State
regulation also indicates that reductions
can be claimed for use as offsets to the
extent the DHEC has not relied upon
them for the issuance of permits under
regulations approved pursuant to 40
CFR part 51, subpart I or in
demonstrating attainment or reasonable
further progress. See Standard
7.1(d)(viii). EPA believes this provision
could be interpreted to allow the use of
emissions reductions that have been
required by NESHAP or NSPS
requirements or may have been required
by other SIP provisions not used
towards reasonable further progress or
in the demonstration of attainment.
Hence, it is EPA’s determination that
the State rule does not explicitly meet

the CAA and federal requirements set
out at 40 CFR 51.165.

The State nonattainment regulations
also do not specifically address how the
emission reductions used for offsets will
be calculated. The federal regulations
require each plan to provide that the
“offset baseline” shall be the actual
emissions of the source from which
offset credit is obtained. See 40 CFR
51.165(a)(3)(i). The Emissions Offset
Interpretive Ruling, 40 CFR part 51,
Appendix S, sets forth the conditions
upon which a major source or
modification would be allowed to
construct in a nonattainment area and
includes provisions for establishing the
baseline for calculating emissions
offsets. See 40 CFR part 51, Appendix
S section IV.C. At a minimum, the State
rule should contain the baseline
provisions for calculating offsets that
meet the requirements of Appendix S.
EPA is proposing to conditionally
approve the South Carolina SIP revision
including the NNSR program and
provide South Carolina with twelve
months after EPA’s final conditional
approval in which to effectuate the
changes necessary for EPA to approve
South Carolina’s NNSR program.

As discussed earlier, EPA is
proposing to disapprove two provisions
of South Carolina’s NNSR program that
relate to provisions that were vacated
from the federal program by the D.C.
Circuit Court. The two provisions
vacated from the federal rules pertain to
PCPs and clean units. The PCP and
clean unit references are severable from
the remainder of the NNSR program.
Specifically, the following South
Carolina rules are being proposed for
disapproval.

TABLE 2.—NNSR PCP AND CLEAN UNIT REFERENCES

South Carolina regulation 61—
62.5, standard 7.1

Corresponding vacated federal
provision 40 CFR 51.165

Subject

Clean unit applicability.

PCP provision.
Clean unit definition.
PCP provision.
Clean unit provision.

PCP definition.

Reference to clean unit.
Reference to clean unit.
Clean unit provision.
Clean unit provision.
PCP provision.

Entire second sentence (“For example * * *”) Reference to clean unit.

Clean unit and PCP provisions.

Clean unit and PCP provisions.
Clean unit and PCP provisions.

10nly the reference to the term “clean unit” is being proposed for disapproval. The remainder of this regulatory provision is being proposed for

approval.
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In addition to EPA’s proposal to
disapprove the South Carolina PSD and
NNSR rules referencing PCPs and clean
units, EPA notes that any use of such
rules has been deemed contrary to the
CAA by a Federal appeals court.

As discussed above, South Carolina
provided EPA with an equivalency
demonstration to show that its program
is at least as stringent as the federal
program. The two differences from the
federal rule for which the State is
proposing equivalency are the same as
those identified in the State’s PSD
program. These deviations from the
federal rule are acceptable, and may be
retained in South Carolina’s final NNSR
program proposed as part of this
conditional approval.

The first difference regards the
removal of the word “malfunction”
from the definitions of “baseline actual
emissions” at paragraph (c)(2)(B)(ii) and
‘“projected actual emissions” at
paragraph (c)(11)(B)(ii) in Regulation
61-62.5, Standard No. 7.1. In justifying
the difference, DHEC notes the difficulty
of predicting malfunction emissions as
part of the projected actual emissions. In
addition DHEC is concerned about the
possibility that including malfunction
emissions may result in the unintended
rewarding of the source’s poor operation
and maintenance by allowing
malfunction emissions to be included in
baseline emissions that will be used to
calculate emissions changes and
emissions credits.

The second difference involves the
inclusion of language in the definition
of baseline actual emissions at
paragraph (c)(2)(B) in Regulation 61—
62.5, Standard No. 7.1, to indicate that
DHEC reserves the right to determine if
the 24-month look-back period selected
by the source is appropriate. In its
equivalency determination, DHEC states
that it is simply asserting its authority
to review the source’s calculations, if
necessary, to ensure that the time period
selected is appropriate. EPA agrees that
DHEC may explicitly retain such
authority, consistent with EPA’s 2002
NSR Reform Rules. EPA believes neither
of these differences lessens the
stringency of South Carolina’s NNSR
program.

In summary, EPA is proposing to
disapprove two elements of South
Carolina’s new NNSR rules that pertain
to PCPs and clean units and which were
vacated from the federal program by the
D.C. Circuit Court. These two elements
include various rules which are listed in
Table 2, above. In addition, EPA is
proposing to conditionally approve the
remainder of South Carolinas’s new
NNSR program into the SIP. As part of
the conditional approval mechanism,

within twelve months of EPA’s final
action on the conditional approval, the
State must: (1) Revise the NNSR
program to include a provision that
emission reductions are surplus and are
not to be used as offsets if they are
otherwise required by the SIP, NSPS,
NESHAP, including MACT, standards
or other federal requirements; (2) revise
its rule to include a methodology for the
calculation of emissions reductions that
includes a baseline for determining
credit for emissions offsets that, at a
minimum, meet the requirements set
out in 40 CFR part 51, Appendix S
section IV.C.; and (3) implement the
provisions found in 40 CFR part 51,
Appendix S until its revised NNSR
program is in effect and approved into
the SIP by EPA. If South Carolina fails
to comply with the substantive
requirements in the specified period of
time, EPA will issue a finding of
disapproval.

IV. What Action Is EPA Proposing To
Take?

EPA is proposing to partially approve,
disapprove, and conditionally approve
revisions to the South Carolina SIP
(Regulation 61-62.1, Regulation 61-62.5
Standard No. 7, and Regulation 61-62.5
Standard No. 7.1) submitted by DHEC
on July 1, 2005, which include changes
to South Carolina’s PSD and NNSR
programs. As part of the partial
approval, EPA is approving the entirety
of South Carolina’s PSD program with
the exception of any references to PCPs
and clean units, which are proposed for
disapproval (see Table 1). EPA is also
approving Regulation 61-61.2 regarding
synthetic minor sources that is part of
the minor source permitting program.
As part of the disapproval, EPA is
disapproving all rules referencing clean
units and PCPs in South Carolina’s
NNSR program (see Table 2). As part of
the conditional approval, South
Carolina must (1) revise the NNSR
program to include a provision that
emission reductions must be surplus
and are not to be used as offsets if they
are otherwise required by the SIP,
NSPS, NESHAP, including MACT,
standards or other federal requirements
and submit to EPA a SIP revision within
twelve months with the revised rule; (2)
revise its NNSR program to include a
methodology for calculating offsets, and
submit to EPA a SIP revision within
twelve months with the revised rule;
and (3) utilize the provisions of 40 CFR
part 51, Appendix S to supplement its
NNSR program until South Carolina’s
NNSR program is approved by EPA.
Consistent with section 110(k), EPA is
now proposing to partially approve,
disapprove and conditionally approve

the July 1, 2005, SIP revision from
South Carolina.

V. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this proposed
action is not a ‘“‘significant regulatory
action”” and therefore is not subject to
review by the Office of Management and
Budget. For this reason, this action is
also not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This proposed action merely
proposes to approve state law as
meeting federal requirements and
imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies
that this proposed rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). Because this rule
proposes to approve pre-existing
requirements under state law and does
not impose any additional enforceable
duty beyond that required by state law,
it does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4).

This proposed rule also does not have
tribal implications because it will not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This proposed action
merely proposes to approve state law as
meeting federal requirements and
imposes no additional requirements
beyond those imposed by state law. As
a result, it does not alter the relationship
or the distribution of power and
responsibilities established in the Clean
Air Act. This proposed rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.
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In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This proposed
rule does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: September 5, 2007.
J.I. Palmer, Jr.,
Regional Administrator, Region 4.
[FR Doc. E7-17979 Filed 9-11-07; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 97
[EPA-R05-OAR-2007-0519; FRL-8466-2]
Approval of Implementation Plans of
Michigan: Clean Air Interstate Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to
conditionally approve a revision to the
Michigan State Implementation Plan
(SIP) submitted on July 16, 2007. This
revision incorporates provisions related
to the implementation of EPA’s Clean
Air Interstate Rule (CAIR), promulgated
on May 12, 2005, and subsequently
revised on April 28, 2006, and
December 13, 2006, and the CAIR
Federal Implementation Plan (CAIR FIP)
concerning SO,, NOx annual, and NOx
ozone season emissions for the state of
Michigan, promulgated on April 28,
2006, and subsequently revised
December 13, 2006. EPA is not

proposing to make any changes to the
CAIR FIP, but is proposing, to the extent
EPA approves Michigan’s SIP revision,
to amend the appropriate appendices in
the CAIR FIP trading rules simply to
note that approval.

The SIP revision that EPA is
proposing to conditionally approve is an
abbreviated SIP revision that addresses:
The applicability provisions for the NOx
ozone season trading program under the
CAIR FIP and supporting definitions of
terms; the methodology to be used to
allocate NOx annual and ozone season
NOx allowances under the CAIR FIP
and supporting definitions of terms; and
provisions for opt-in units under the
CAIR FIP. Michigan will be submitting
additional SO; rules in the future.

DATES: Comments must be received on
or before October 12, 2007.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R05—
OAR-2007-0519, by one of the
following methods:

1. www.regulations.gov: Follow the
on-line instructions for submitting
comments.

2. E-mail: mooney.john@epa.gov.

3. Fax: (312) 886—5824.

4. Mail: John M. Mooney, Chief,
Criteria Pollutant Section, Air Programs
Branch (AR-18J), U.S. Environmental
Protection Agency, 77 West Jackson
Boulevard, Chicago, Illinois 60604.

5. Hand Delivery: John M. Mooney,
Chief, Criteria Pollutant Section, Air
Programs Branch (AR-18]), U.S.
Environmental Protection Agency, 77
West Jackson Boulevard, Chicago,
Ilinois 60604. Such deliveries are only
accepted during the Regional Office
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information. The
Regional Office official hours of
business are Monday through Friday,
8:30 a.m. to 4:30 p.m. excluding Federal
holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R05-OAR-2007—
0519. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through
www.regulations.gov or e-mail,
information that you consider to be CBI
or otherwise protected. The
www.regulations.gov Web site is an
“anonymous access” system, which
means EPA will not know your identity

or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters and any form of
encryption and should be free of any
defects or viruses. For additional
information about EPA’s public docket
visit the EPA Docket Center homepage
at http://www.epa.gov/epahome/
dockets.htm.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy at the Environmental
Protection Agency, Region 5, Air and
Radiation Division, 77 West Jackson
Boulevard, Chicago, Illinois 60604. This
Facility is open from 8:30 a.m. to 4:30
p.m., Monday through Friday, excluding
legal holidays. We recommend that you
telephone Douglas Aburano,
Environmental Engineer, at (312) 353—
6960, before visiting the Region 5 office.
FOR FURTHER INFORMATION CONTACT:
Douglas Aburano, Environmental
Engineer, Criteria Pollutant Section, Air
Programs Branch (AR-18]),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 353—6960,
aburano.douglas@epa.gov.
SUPPLEMENTARY INFORMATION:

Table of Contents

1. What Action Is EPA Proposing To Take?

II. What Is the Regulatory History of CAIR
and the CAIR FIP?

III. What Are the General Requirements of
CAIR and the CAIR FIP?

IV. What Are the Types of CAIR SIP
Submittals?

V. Analysis of Michigan’s CAIR SIP
Submittal
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A. Nature of Michigan’s Submittal
B. Summary of Michigan’s Rules
C. State Budgets for Allowance Allocations
D. CAIR Cap-and-Trade Programs
E. Applicability Provisions for Non-EGU
NOx SIP Call Sources
F. NOx Allowance Allocations
G. Allocation of NOx Allowances From the
Compliance Supplement Pool
H. Individual Opt-in Units
I. Conditions for Approval
VI. Proposed Action
VII. Statutory and Executive Order Reviews

I. What Action Is EPA Proposing To
Take?

CAIR SIP Approval

EPA is proposing to conditionally
approve a revision to Michigan’s SIP,
submitted on July 16, 2007, that would
modify the application of certain
provisions of the CAIR FIP concerning
NOx annual and NOx ozone season
emissions. (As discussed below, this
less comprehensive CAIR SIP is termed
an abbreviated SIP.) The CAIR SO, FIP
will remain in place unaffected.
Michigan is subject to the CAIR FIP that
implements the CAIR requirements by
requiring certain electric generating
units (EGUs) to participate in the EPA-
administered federal CAIR SO,, NOx
annual, and NOx ozone season cap-and-
trade programs. The SIP revision
provides a methodology for allocating
NOx allowances for the NOx annual and
NOx ozone season trading programs.
The CAIR FIP provides that this
methodology, if approved as EPA is
proposing, will be used to allocate NOx
allowances to sources in Michigan,
instead of the federal allocation
methodology otherwise provided in the
FIP. The SIP revision also provides a
methodology for allocating the
compliance supplement pool (CSP) in
the CAIR NOx annual trading program,
expands the applicability provisions of
the CAIR NOx ozone season trading
program, and allows for individual units
not otherwise subject to the CAIR
trading programs to opt into such
trading programs. Consistent with the
flexibility provided in the FIP, these
provisions, if approved, will also be
used to replace or supplement, as
appropriate, the corresponding
provisions in the CAIR FIP for
Michigan. EPA is not proposing to make
any changes to the CAIR FIP, but is
proposing, to the extent EPA approves
Michigan’s SIP revision, to amend the
appropriate appendices in the CAIR FIP
trading rules simply to note that
approval.

This SIP revision is being proposed
for conditional approval as opposed to
a full or complete approval because of
several minor deficiencies that must be
addressed. If the conditions for full

approval are not met within one year of
the effective date of EPA approval, this
conditional approval will revert to a
disapproval, as of the deadline for
meeting the conditions, without further
action required by EPA. In the event the
conditional approval reverts to a
disapproval, EPA will publish a notice
in the Federal Register to inform the
public. If Michigan does meet the
conditions necessary for a full approval,
EPA will publish a Federal Register
notice finalizing the full approval.

I1. What Is the Regulatory History of the
CAIR and the CAIR FIP?

The CAIR was published by EPA on
May 12, 2005 (70 FR 25162). In this
rule, EPA determined that 28 states and
the District of Columbia contribute
significantly to nonattainment and
interfere with maintenance of the
national ambient air quality standards
(NAAQS) for fine particles (PM,s) and/
or 8-hour ozone in downwind states in
the eastern part of the country. As a
result, EPA required those upwind
states to revise their SIPs to include
control measures that reduce emissions
of SO,, which is a precursor to PM; 5
formation, and/or NOx, which is a
precursor to both ozone and PM; s
formation. For jurisdictions that
contribute significantly to downwind
PM, s nonattainment, CAIR sets annual
state-wide emission reduction
requirements (i.e., budgets) for SO, and
annual state-wide emission reduction
requirements for NOx. Similarly, for
jurisdictions that contribute
significantly to 8-hour ozone
nonattainment, CAIR sets state-wide
emission reduction requirements for
NOx for the ozone season (May 1st to
September 30th). Under CAIR, states
may implement these emission budgets
by participating in the EPA-
administered cap-and-trade programs or
by adopting any other control measures.

CAIR explains to subject states what
must be included in SIPs to address the
requirements of section 110(a)(2)(D) of
the Clean Air Act (CAA) with regard to
interstate transport with respect to the
8-hour ozone and PM, s NAAQS. EPA
made national findings, effective May
25, 2005, that the states had failed to
submit SIPs meeting the requirements of
section 110(a)(2)(D). The SIPs were due
in July 2000, 3 years after the
promulgation of the 8-hour ozone and
PM, s NAAQS. These findings started a
2-year clock for EPA to promulgate a
Federal Implementation Plan (FIP) to
address the requirements of section
110(a)(2)(D). Under CAA section
110(c)(1), EPA may issue a FIP anytime
after such findings are made and must
do so within two years unless a SIP

revision correcting the deficiency is
approved by EPA before the FIP is
promulgated.

On April 28, 2006, EPA promulgated
a FIP for all states covered by CAIR in
order to ensure the emissions reductions
required by CAIR are achieved on
schedule. Each CAIR state is subject to
the FIP until the state fully adopts, and
EPA approves, a SIP revision meeting
the requirements of CAIR. The CAIR FIP
requires certain EGUs to participate in
the EPA-administered CAIR SO,, NOx
annual, and NOx ozone season model
trading programs, as appropriate. The
CAIR FIP SO,, NOx annual, and NOx
ozone season trading programs impose
essentially the same requirements as,
and are integrated with, the respective
CAIR SIP trading programs. The
integration of the CAIR FIP and SIP
trading programs means that these
trading programs will work together to
create effectively a single trading
program for each regulated pollutant
(SO,, NOx annual, and NOx ozone
season) in all states covered by CAIR
FIP or SIP trading programs for that
pollutant. The CAIR FIP also allows
states to submit abbreviated SIP
revisions that, if approved by EPA, will
automatically replace or supplement the
corresponding CAIR FIP provisions
(e.g., the methodology for allocating
NOx allowances to sources in the state),
while the CAIR FIP remains in place for
all other provisions.

On April 28, 2006, EPA published
two more CAIR-related final rules that
added the states of Delaware and New
Jersey to the list of states subject to
CAIR for PM> 5 and announced EPA’s
final decisions on reconsideration of
five issues without making any
substantive changes to the CAIR
requirements.

III. What Are the General Requirements
of CAIR and the CAIR FIP?

CAIR establishes state-wide emission
budgets for SO, and NOx and is to be
implemented in two phases. The first
phase of NOx reductions starts in 2009
and continues through 2014, while the
first phase of SO, reductions starts in
2010 and continues through 2014. The
second phase of reductions for both
NOx and SO starts in 2015 and
continues thereafter. CAIR requires
states to implement the budgets by
either: (1) Requiring EGUs to participate
in the EPA-administered cap-and-trade
programs: or, (2) adopting other control
measures of the state’s choosing and
demonstrating that such control
measures will result in compliance with
the applicable state SO, and NOx
budgets.
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The May 12, 2005, and April 28, 2006,
CAIR rules provide model rules that
states must adopt (with certain limited
changes, if desired) if they want to
participate in the EPA-administered
trading programs.

With two exceptions, only states that
choose to meet the requirements of
CAIR through methods that exclusively
regulate EGUs are allowed to participate
in the EPA-administered trading
programs. One exception is for states
that adopt the opt-in provisions of the
model rules to allow non-EGUs
individually to opt into the EPA-
administered trading programs. The
other exception is for states that include
all non-EGUs from their NOx SIP Call
trading programs in their CAIR NOx
ozone season trading programs.

IV. What Are the Types of CAIR SIP
Submittals?

States have the flexibility to choose
the type of control measures they will
use to meet the requirements of CAIR.
EPA anticipates that most states will
choose to meet the CAIR requirements
by selecting an option that requires
EGUs to participate in the EPA-
administered CAIR cap-and-trade
programs. For such states, EPA has
provided two approaches for submitting
and obtaining approval for CAIR SIP
revisions. States may submit full SIP
revisions that adopt the model CAIR
cap-and-trade rules. If approved, these
SIP revisions will fully replace the CAIR
FIP. Alternatively, states may submit
abbreviated SIP revisions. These SIP
revisions will not replace the CAIR FIP;
however, the CAIR FIP provides that,
when approved, the provisions in these
abbreviated SIP revisions will be used
instead of or in conjunction with, as
appropriate, the corresponding
provisions of the CAIR FIP (e.g., the
NOx allowance allocation
methodology).

A state submitting an abbreviated SIP
revision, may submit limited SIP
revisions to tailor the CAIR FIP cap-and-
trade programs to the state submitting
the revision. Specifically, an
abbreviated SIP revision may establish
certain applicability and allowance
allocation provisions that will be used
instead of or in conjunction with the
corresponding provisions in the CAIR
FIP rules in that state. Specifically, the
abbreviated SIP revisions may:

1. Include NOx SIP Call trading
sources that are not EGUs under CAIR
in the CAIR FIP NOx ozone season
trading program;

2. Provide for allocation of NOx
annual or ozone season allowances by
the state, rather than the Administrator,

and using a methodology chosen by the
state;

3. Provide for allocation of NOx
annual allowances from the compliance
supplement pool (CSP) by the state,
rather than by the Administrator, and
using the state’s choice of allowed,
alternative methodologies; or

4. Allow units that are not otherwise
CAIR units to opt individually into the
CAIR FIP cap-and-trade programs under
the opt-in provisions in the CAIR FIP
rules.

With approval of an abbreviated SIP
revision, the CAIR FIP remains in place,
as tailored to sources in the state by that
approved SIP revision.

Abbreviated SIP revisions can be
submitted in lieu of, or as part of, CAIR
full SIP revisions. States may want to
designate part of their full SIP as an
abbreviated SIP for EPA to act on first
when the timing of the state’s
submission might not provide EPA with
sufficient time to approve the full SIP
prior to the deadline for recording NOx
allocations. This will help ensure that
the elements of the trading programs
where flexibility is allowed are
implemented according to the state’s
decisions. Submission of an abbreviated
SIP revision does not preclude future
submission of a CAIR full SIP revision.
In this case, the July 16, 2007, submittal
from Michigan has been submitted as an
abbreviated SIP revision.

V. Analysis of Michigan’s CAIR SIP
Submittal

A. Nature of Michigan’s Submittal

On July 16, 2007, Michigan submitted
draft rules and supporting material for
addressing CAIR requirements. The
Michigan Department of Environmental
Quality (MDEQ) held a public hearing
on these proposed rules on April 2,
2007. MDEQ also provided a 30-day
comment period that ended on April 2,
2007.

B. Summary of Michigan’s Rules

Part 8 of Michigan Air Pollution
Control Rules, entitled, “Emission
Limitations and Prohibitions—Oxides of
Nitrogen,” includes provisions limiting
the emissions of NOx from stationary
sources in Michigan. While Part 8
contains many sections, Michigan
submitted only a portion of them to
address the CAIR requirements.
Specifically, Michigan submitted rules
802a, 803, 821 through 826, and 830
through 834 for federal approval.

e Rule 802a, entitled “Adoption by
reference,” contains adoption by
reference language. Michigan has
adopted necessary portions of federal
regulations including parts of: EPA’s

Acid Rain Program (specifically 40 CFR
72.2 and 72.8), Continuous Emission
Monitoring Program (the entire 40 CFR
part 75), NOx Model Rule Compliance
40 CFR 96.54, and the CAIR SO, and
NOx FIP rules (specifically 40 CFR 97.2,
97.102, 97.103, 97.104, 97.302, 97.303,
97.304, 97.180 to 97.188, 97.380 to
97.388).

e Rule 803, entitled “Definitions,”
modifies the existing Michigan
definitions section to address the CAIR
requirements. In order to incorporate
sources affected by the NOx SIP Call
into the CAIR NOx trading program, and
also to accommodate Michigan’s NOx
allocation methodology, the state has
adopted definitions that did not already
exist in the CAIR FIP.

e Rule 821, entitled “CAIR NOx
ozone season and annual trading
programs; applicability
determinations,” contains applicability
criteria. Michigan has incorporated the
CAIR applicability from the CAIR FIP,
has included the non-EGU sources from
the NOx SIP Call, and also allows
sources of renewable energy and
renewable energy projects to receive
NOx allowances under the state’s
allocation methodology. Michigan has
also included in this section allocation
adjustments based on EGU fuel type.

¢ Rule 822, entitled “CAIR NOx
ozone season trading program;
allowance allocation,” establishes the
NOx budgets for the ozone season
control period and establishes the
allocation methodology procedures for
the ozone season. These provisions
describe how Michigan sources under
the CAIR FIP, non-EGUs formerly
affected by the NOx SIP Call, and
renewable energy sources will be
allocated NOx ozone season allowances.

¢ Rule 823, entitled ‘“New EGUs, new
non-EGUs, and newly affected EGUs
under CAIR NOx ozone season trading
program; allowance allocations,”
establishes the provisions for a set-aside
ozone season control period allocation
pool for new EGUs, new non-EGUS, and
newly affected EGUS (which were not
included in the original NOx SIP Call
program due to geographic location).

e Rule 824, entitled “CAIR NOx
ozone season trading program; hardship
set-aside,” establishes the provisions for
a hardship set-aside ozone season
control period allocation pool to address
issues for small (i.e., employing fewer
than 250 people) businesses that can
demonstrate that the controls required
for this source result in excessive or
prohibitive costs for compliance.

¢ Rule 825, entitled “CAIR NOx
ozone season trading program;
renewable set-aside,” establishes the
provisions for an ozone season control
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period allocation pool to be allocated to
renewable energy sources or renewable
energy projects.

e Rule 826, entitled “CAIR NOx
ozone season trading program; opt-in
provisions,” adopts by reference the
ozone season control period opt-in
provisions under the federal CAIR FIP
rules, specifically 40 CFR 97.380 to
97.388.

e Rule 830, entitled “CAIR NOx
annual trading program; allowance
allocations,” establishes the NOx
budgets for the annual control period,
and establishes the allocation
methodology procedures for the annual
control period.

e Rule 831, entitled “New EGUs
under CAIR NOx annual trading
program; allowance allocations,”
establishes the provisions for a set-aside
annual control period allocation pool
for new EGUs and the pool allocation
methodology.

¢ Rule 832, entitled “CAIR NOx
annual trading program; hardship set-
aside,” establishes the provisions for a
set-aside annual control period
allocation pool to address issues for
small (i.e., employing fewer than 250
people) businesses that can demonstrate
that the required controls will result in
excessive or prohibitive compliance
costs.

e Rule 833, entitled “CAIR NOx
annual trading program; compliance
supplement pool,” establishes the
provisions for an annual control period
compliance supplement pool that
provides for allocation for early
reduction credit generation for existing
sources, and for the newly affected
EGUs that were not in the original NOx
Budget Program that can demonstrate
that compliance during the 2009 control
period would create an undue risk to
the reliability of the electrical supply.

¢ Rule 834, entitled “Opt-in
provisions under the CAIR NOx annual
trading program,” adopts by reference
the opt-in provisions for the annual
control period under the federal CAIR
rules. While Michigan has developed an
abbreviated SIP, it differs from most
other states because of artifacts from the
NOx SIP Call. While many states are
affected by the NOx SIP Call, Michigan
is one of only a few states that is not
entirely covered under the NOx SIP
Call, due to a modeling boundary that
EPA used in atmospheric modeling of
pollution sources and downwind
effects. Only those Michigan counties
that fall, in their entirety, south of 44°
latitude are affected by the NOx SIP
Call. This is the result of a decision in
Michigan v. EPA, 213 F.3d 663 (DC Cir.
March 3, 2000) that established 44 °(a
modeling boundary) as the appropriate

northern boundary for the NOx SIP Call.
EPA describes both the court decision
and how it applies to Michigan in a
Federal Register notice dated April 21,
2004 (69 FR 21604, 21622-21627).
Although only a portion of Michigan is
affected by the NOx SIP Call, the entire
state is affected by CAIR. In order to
transition from the NOx SIP Call trading
program to the CAIR ozone season
trading program, the Michigan rules
include additional definitions and
provisions to account for this
geographic discrepancy.

An additional complication that
Michigan has addressed in its rules is
that the CAIR requirements for sources
of NOx begin in 2009. Under the NOx
SIP Call, Michigan has already issued
NOx allowances through 2009. Because
the 2009 NOx SIP Call allowances have
already been allocated to the Michigan
sources, Michigan included provisions
acknowledging the 2009 NOx SIP Call
allowances and provided that they will
be treated as CAIR NOx ozone season
allowances issued for that year. 2010
will be the first year in which Michigan
sources (other than CAIR opt-in units)
will be allocated CAIR NOx ozone
season allowances that were not
previously issued as NOx SIP Call
allowances.

C. State Budgets for Allowance
Allocations

The CAIR NOx annual and ozone
season budgets were developed from
historical heat input data for EGUs.
Using these data, EPA calculated annual
and ozone season regional heat input
values, which were multiplied by 0.15
Ib/mmBtu for phase 1, and 0.125 b/
mmBtu for phase 2, to obtain regional
NOx budgets for 2009—2014 and for
2015 and thereafter, respectively. EPA
derived the state NOx annual and ozone
season budgets from the regional
budgets using state heat input data
adjusted by fuel factors.

The CAIR FIP established the NOx
budgets for Michigan as 65,304 tons for
NOx annual emissions for 2009-2014;
54,420 tons for NOx annual emissions
for 2015 and thereafter; 28,971 tons for
NOx ozone season emissions for 2009—
2014; and 24,142 tons for NOx ozone
season emissions for 2015 and
thereafter. Michigan’s SIP revision,
proposed for conditional approval in
today’s action, does not affect these
budgets, which are total amounts of
allowances available for allocation for
each year under the EPA-administered
cap-and-trade programs under the CAIR
FIP. In short, the abbreviated SIP
revision only affects allocations of
allowances under the established
budgets.

D. CAIR Cap-and-Trade Programs

The CAIR NOx annual and ozone-
season FIP largely mirrors the structure
of the NOx SIP Call model trading rule
in 40 CFR part 96, subparts A through
1. While the provisions of the NOx
annual and ozone-season FIP are
similar, there are some differences. For
example, the NOx annual FIP (but not
the NOx ozone season FIP) provides for
a CSP, which is discussed below and
under which allowances may be
awarded for early reductions of NOx
annual emissions. As a further example,
the NOx ozone season FIP reflects the
fact that the CAIR NOx ozone season
trading program replaces the NOx SIP
Call trading program after the 2008
ozone season and is coordinated with
the NOx SIP Call program. The NOx
ozone season FIP provides incentives
for early emissions reductions by
allowing banked, pre-2009 NOx SIP Call
allowances to be used for compliance in
the CAIR NOx ozone-season trading
program. In addition, states have the
option of continuing to meet their NOx
SIP Call requirement by participating in
the CAIR NOx ozone season trading
program and including all their NOx SIP
Call trading sources in that program.

EPA used the CAIR model trading
rules as the basis for the trading
programs in the CAIR FIP. The CAIR FIP
trading rules are virtually identical to
the CAIR model trading rules, with
changes made to account for federal
rather than state implementation. The
CAIR model SO, NOx annual, and NOx
ozone season trading rules and the
respective CAIR FIP trading rules are
designed to work together as integrated
SO,, NOx annual, and NOx ozone
season trading programs.

Michigan is subject to the CAIR FIP
for ozone and PM: 5, and the CAIR FIP
trading programs for SO,, NOx annual,
and NOx ozone season apply to sources
in Michigan. Consistent with the
flexibility it gives to states, the CAIR FIP
provides that states may submit
abbreviated SIP revisions that will
replace or supplement, as appropriate,
certain provisions of the CAIR FIP
trading programs. Michigan’s July 16,
2007, submission is an abbreviated SIP
revision.

E. Applicability Provisions for Non-EGU
NOx SIP Call Sources

In general, the CAIR FIP trading
programs apply to any stationary, fossil-
fuel-fired boiler or stationary, fossil-
fuel-fired combustion turbine serving at
any time, since the later of November
15, 1990, or the start-up of the unit’s
combustion chamber, a generator with
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nameplate capacity of more than 25
MWe producing electricity for sale.

States have the option of bringing in,
for the CAIR NOx ozone season program
only, those units in the state’s NOx SIP
Call trading program that are not EGUs
as defined under CAIR. EPA advises
states exercising this option to use
provisions for applicability that are
substantively identical to the provisions
in 40 CFR 96.304 and add the
applicability provisions in the state’s
NOx SIP Call trading rule for non-EGUs
to the applicability provisions in 40 CFR
96.304 in order to include in the CAIR
NOx ozone season trading program all
units required to be in the state’s NOx
SIP Call trading program that are not
already included under 40 CFR 96.304.
Under this option, the CAIR NOx ozone
season program must cover all large
industrial boilers and combustion
turbines, as well as any small EGUs (i.e.,
units serving a generator with a
nameplate capacity of 25 MWe or less),
that the state currently requires to be in
the NOx SIP Call trading program.

Consistent with the flexibility given to
states in the CAIR FIP, Michigan has
chosen to expand the applicability
provisions of the CAIR NOx ozone
season trading program to include all
non-EGUs in the state’s NOx SIP Call
trading program.

F. NOx Allowance Allocations

Under the NOx allowance allocation
methodology in the CAIR model trading
rules and in the CAIR FIP, NOx annual
and ozone season allowances are
allocated to units that have operated for
five years, based on heat input data from
a three-year period that are adjusted for
fuel type by using fuel factors of 1.0 for
coal, 0.6 for oil, and 0.4 for other fuels.
The CAIR model trading rules and the
CAIR FIP also provide a new unit set-
aside from which units without five
years of operation are allocated
allowances based on the units’ prior
year emissions.

The CAIR FIP provides states the
flexibility to establish a different NOx
allowance allocation methodology that
will be used to allocate allowances to
sources in the states if certain
requirements are met concerning the
timing of submission of units’
allocations to the Administrator for
recordation and the total amount of
allowances allocated for each control
period. In adopting alternative NOx
allowance allocation methodologies,
states have flexibility with regard to:

1. The cost to recipients of the
allowances, which may be distributed
for free or auctioned;

2. The frequency of allocations;

3. The basis for allocating allowances,
which may be distributed, for example,
based on historical heat input or electric
and thermal output; and

4. The use of allowance set-asides
and, if used, their size.

Consistent with the flexibility given to
states in the CAIR FIP, Michigan has
chosen to replace the provisions of the
CAIR NOx annual FIP concerning the
allocation of NOx annual allowances
with its own methodology. Michigan
has chosen to distribute NOx annual
allowances based upon a heat input
based methodology for existing units,
with set-asides for new sources and for
existing sources that submit acceptable
demonstrations of hardship to MDEQ.

Michigan’s Rule 830 allocates three
years of NOx annual allowances at a
time to existing sources on a heat input
basis. This begins in 2007 for the annual
control periods of 2009, 2010 and 2011.
By October 31, 2008, Michigan will
submit to EPA allocations for the annual
control periods of 2012, 2013 and 2014.
By October 31, 2011, and, thereafter,
each October 31 of every third year
Michigan will submit to EPA allocation
for the subsequent three year period.

Under Michigan Rule 831, the new
source set-aside for new EGUs is 1,000
tons per year for years 2009—-2011, and
1,400 tons per year for years 2012 and
thereafter. Allowances for the first
annual control period under the new
source set-aside are allocated based on
70 percent of a unit’s projected
emissions. After the first annual control
period, new EGUs can request
allowances equal to (the number of
megawatt hours operated during the
previous control period divided by
2,000 lb/ton), multiplied by (1.0 1b NOx/
megawatt hours). Once a unit has five
years of operating data, it is no longer
considered a ‘“new” unit and will be
allocated allowances as an existing
source under Rule 830.

Michigan Rule 832 establishes a
hardship set-aside of 1,200 allowances
per year for existing sources. Existing
sources with fewer than 250 employees
that are able to submit a demonstration
to Michigan that the control level
required by CAIR will result in
excessive or prohibitive compliance
costs can request allowances from this
set-aside pool.

Michigan Rule 833 establishes a
compliance supplement pool of 6,491
allowances for existing EGUs and a pool
for newly-affected EGUs of 1,856
allowances. For existing EGUs,
allowances can be requested if units
have made early reductions during
calendar year 2007 and 2008. A newly
affected EGU can request hardship
allowances if it can demonstrate that

compliance with CAIR will result in
hardship.

Consistent with the flexibility given to
states in the CAIR FIP, Michigan has
chosen to replace the provisions of the
CAIR NOx ozone season FIP concerning
allowance allocations with its own
methodology. Michigan has chosen to
distribute NOx ozone season allowances
using a heat input-based methodology
for existing units, with set-asides for
new sources, renewable energy sources,
and existing sources that submit
acceptable demonstrations of hardship
to MDEQ.

Michigan’s Rule 822 establishes
trading budgets for existing EGUs, new
EGUs, newly affected EGUs, existing
non-EGUs, renewable sources and
hardship set-asides. Rule 822 also
provides for allocation of three years of
NOx ozone season control period
allowances at a time to existing EGUs
and existing non-EGUs on a heat input
basis. This begins in 2007 for the ozone
season control periods of 2010 and
2011. By October 31, 2008, Michigan
will submit to EPA allocations for the
ozone control periods of 2012, 2013 and
2014. By October 31, 2011, and
thereafter by each October 31 of the year
that is three years after the last year of
allocation submittal, Michigan will
submit the next three years of ozone
control period allocations to EPA.
Allowances for the 2009 ozone control
period are the same as were allocated
under the NOx SIP Call Budget Trading
Program.

Rule 823 establishes a set-aside pool
for new EGUs, new non-EGUs and
newly affected EGUs. Rule 823 also
includes the directions for how sources
can apply for the allowances in this set-
aside. Most EGUs were allocated NOx
allowances for the 2009 ozone control
period under the NOx SIP Call. These
allowances are now being designated as
CAIR NOx ozone season allowances
issued for the 2009 ozone control
period. Newly affected EGUs that were
not subject to the NOx SIP Call never
were allocated 2009 ozone control
period allowances under the NOx SIP
Call, but will need allowances to
comply with CAIR in 2009. Therefore,
they are being allowed to request
allowances from this set-aside. Newly
affected sources can request allowances
based on their historic heat input. For
the first ozone season control period of
operation, new EGUs and new non-
EGUs can request allowances from this
set-aside based on predicted hours of
operation. For the four ozone control
periods after the first ozone control
period of operation, new EGUs may
request allowances based on the actual
number of megawatt hours of electricity
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generated during the ozone control
period immediately preceding the
request. After a new EGU has five ozone
control periods of operating data, it is
no longer considered a “new’”” EGU and
is allocated ozone control period
allowances per the requirements found
in Rule 822.

Rule 824 creates an annual hardship
set-aside pool of 650 allowances
beginning in 2010. Both existing EGUs
and non-EGUs can request allowances
from this pool if the company making
the request employs fewer than 250
people and can make a demonstration of
financial hardship. The number of
allowances a source can request will be
based on historical heat input.

Rule 825 establishes a set-aside of 200
allowances per year for renewable units.
Initially, renewable units can request
allowances from this set-aside based on
the nameplate capacity of the unit and
the predicted hours of operation during
the ozone control period. After a
renewable unit has been in operation for
one ozone control period, the unit can
request allowances based on the
previous ozone season control period’s
actual megawatt hours. Renewable units
may only request allowances for three
consecutive ozone seasons.

G. Allocation of NOx Allowances From
the Compliance Supplement Pool

The CSP provides an incentive for
early reductions in NOx annual
emissions. The CSP consists of 200,000
CAIR NOx annual allowances of vintage
2009 for the entire CAIR region, and a
state’s share of the CSP is based upon
the state’s share of the projected
emission reductions under CAIR. States
may distribute CSP allowances, one
allowance for each ton of early
reduction, to sources that make NOx
reductions during 2007 or 2008 beyond
what is required by any applicable state
or federal emission limitation. States
also may distribute CSP allowances
based upon a demonstration of need for
an extension of the 2009 deadline for
implementing emission controls.

The CAIR NOx annual FIP establishes
specific methodologies for allocations of
CSP allowances. States may choose an
allowed, alternative CSP allocation
methodology to be used to allocate CSP
allowances to sources in those states.

Consistent with the flexibility given to
states in the FIP, Michigan has chosen
to modify the provisions of the CAIR
NOx annual FIP concerning the
allocation of allowances from the CSP.
Michigan Rule 833 establishes an
annual compliance supplement pool of
6,491 allowances for existing EGUs and
an annual pool for newly-affected EGUs
of 1,856 allowances. Existing EGUs can

request allowances if the units have
made early reductions during calendar
years 2007 and 2008. Newly affected
EGUs can request hardship allowances
if a demonstration of hardship can be
made.

H. Individual Opt-In Units

The opt-in provisions allow for
certain non-EGUs (i.e., boilers,
combustion turbines, and other
stationary fossil-fuel-fired devices) that
do not meet the applicability criteria for
a CAIR trading program to participate
voluntarily in (i.e., opt into) the CAIR
trading program. A non-EGU may opt
into one or more of the CAIR trading
programs. In order to qualify to opt into
a CAIR trading program, a unit must
vent all emissions through a stack and
be able to meet monitoring,
recordkeeping, and recording
requirements of 40 CFR part 75. The
owners and operators seeking to opt a
unit into a CAIR trading program must
apply for a CAIR opt-in permit. If the
unit is issued a CAIR opt-in permit, the
unit becomes a CAIR unit, is allocated
allowances, and must meet the same
allowance-holding and emissions
monitoring and reporting requirements
as other units subject to the CAIR
trading program. The opt-in provisions
provide for two methodologies for
allocating allowances for opt-in units,
one methodology that applies to opt-in
units in general and a second
methodology that allocates allowances
only to opt-in units that the owners and
operators intend to repower before
January 1, 2015.

States have several options
concerning the opt-in provisions. The
rules for each of the CAIR FIP trading
programs include opt-in provisions that
are essentially the same as those in the
respective CAIR SIP model rules, except
that the CAIR FIP opt-in provisions
become effective in a state only if the
state’s abbreviated SIP revision adopts
the opt-in provisions. The state may
adopt the opt-in provisions entirely or
may adopt them but exclude one of the
allowance allocation methodologies.
The state also has the option of not
adopting any opt-in provisions in the
abbreviated SIP revision and thereby
providing for the CAIR FIP trading
program to be implemented in the state
without the ability for units to opt into
the program.

Consistent with the flexibility given to
states in the FIP, Michigan has chosen
to allow non-EGUs meeting certain
requirements to participate in the CAIR
NOx annual trading program. Michigan
has adopted by reference the FIP
language regarding opt-ins. Rule 802a
incorporates 40 CFR 97.180 to 97.188 by

reference, and Rule 834 makes them
applicable to units in the State.

Consistent with the flexibility given to
states in the FIP, Michigan has chosen
to permit non-EGUs meeting certain
requirements to participate in the CAIR
NOx ozone season trading program.
Michigan has adopted by reference the
FIP language regarding opt-ins. Rule
802a incorporates 40 CFR 97.380 to
97.388 by reference, and Rule 826
makes them applicable to units in the
State.

L. Conditions for Approval

EPA notes that it has identified
several minor deficiencies that are
necessary to correct in Michigan’s rules.
These minor deficiencies are as follows:

1. In rule 803(3), Michigan needs to
add a definition for “commence
operation.” This definition, and the
revised definition of “commence
commercial operation,” are necessary to
take account of NOx SIP Call units
brought into the CAIR NOx ozone
season trading program that do not
generate electricity for sale and to
ensure that they have appropriate
deadlines for certification of monitoring
systems under 40 CFR Part 97.

2. In rule 803(3)(c), Michigan needs to
revise the definition for “commence
commercial operation,” as described in
Condition 1, above.

3. In rule 803(3)(d)(ii), Michigan
needs to revise the definition of
“electric generating unit” or “EGU.”
EPA interprets Michigan’s current rule
803 as properly including in the CAIR
NOx ozone season trading program all
EGUs in Michigan that were subject to
the NOx SIP Call trading program.
Michigan must revise the rule to clarify
that all EGUs in Michigan that were
subject to the NOx SIP Call trading
program are included in the CAIR NOx
ozone season trading program.

4. In rule 823(5)(c), Michigan needs to
reference ‘“‘subrule (1)(a), (b), (c), and
(d)”” of the rule. While EPA interprets
Michigan’s current rule as limiting the
new unit set-aside allocations to the
amount of allowances in the set-aside,
Michigan must revise this provision to
clarify the mechanism for implementing
this limitation on such allocations.

These minor deficiencies are
described in detail in a technical
support document in the docket for this
rulemaking. By a letter dated August 15,
2007, Michigan committed to making
final and effective revisions to its rules
by correcting these deficiencies as
discussed above by July 20, 2008.

Under section 110(k)(4) of the CAA,
EPA may conditionally approve a SIP
revision based on a commitment from
the State to adopt specific enforceable



52044

Federal Register/Vol. 72, No. 176/ Wednesday, September 12, 2007/ Proposed Rules

measures by a date certain that is no
more than one year from the date of
conditional approval. In this action, we
are proposing to approve the SIP
revision that Michigan has submitted on
the condition that the minor
deficiencies in the SIP revision are
corrected as discussed above by the date
referenced in Michigan’s letter, i.e., by
July 20, 2008. If this condition is not
met within one year of the effective date
of final rulemaking, the conditional
approval will automatically revert to a
disapproval—as of the deadline for
meeting the conditions—without further
action from the EPA. A notice will be
published in the Federal Register
informing the public of a disapproval. In
the event the conditional approval
automatically reverts to a disapproval,
the validity of allocations made under
the SIP revision (including the
treatment, of previously allocated 2009
NOx SIP Call allowances as 2009 CAIR
ozone season allowances) before the
date of such reversion to disapproval
will not be affected. If Michigan submits
final and effective rule revisions
correcting the deficiencies as discussed
above within one year from this
conditional approval being final and
effective, EPA will publish in the
Federal Register a notice to
acknowledge this and to convert the
conditional approval to a full approval.

VI. Proposed Action

EPA is proposing to conditionally
approve Michigan’s abbreviated CAIR
SIP revision submitted on July 16, 2007.
Michigan is covered by the CAIR FIP,
which requires participation in the EPA-
administered CAIR FIP cap-and-trade
programs for SO,, NOx annual, and NOx
ozone season emissions. Under this
abbreviated SIP revision and consistent
with the flexibility given to states in the
FIP, Michigan adopts provisions for
allocating allowances under the CAIR
FIP NOx annual and ozone season
trading programs. In addition, Michigan
adopts in the abbreviated SIP revision
provisions that establish a methodology
for allocating allowances in the CSP,
expand the applicability provisions for
the CAIR FIP NOx ozone season trading
program, and allow for individual non-
EGUs to opt into the CAIR FIP NOx
annual and NOx ozone season cap-and-
trade programs. As provided for in the
CAIR FIP, these provisions in the
abbreviated SIP revision will replace or
supplement the corresponding

provisions of the CAIR FIP in Michigan.
The abbreviated SIP revision meets the
applicable requirements in 40 CFR
51.123(p) and (ee), with regard to NOx
annual and NOx ozone season
emissions. EPA is not proposing to
make any changes to the CAIR FIP, but
is proposing, to the extent EPA approves
Michigan’s SIP revision, to amend the
appropriate appendices in the CAIR FIP
trading rules simply to note that
approval.

VII. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely proposes
to approve state law as meeting federal
requirements and would impose no
additional requirements beyond those
imposed by state law. Accordingly, the
Administrator certifies that this
proposed rule would not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601, et seq.). Because this action
proposes to approve pre-existing
requirements under state law and would
not impose any additional enforceable
duty beyond that required by state law,
it does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4).

This proposal also does not have
tribal implications because it would not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
proposed action also does not have
Federalism implications because it
would not have substantial direct effects
on the states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government, as

specified in Executive Order 13132 (64
FR 43255, August 10, 1999). This action
merely proposes to approve a state rule
implementing a federal standard and to
amend the appropriate appendices in
the CAIR FIP trading rules to note that
approval. It does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This proposed rule also
is not subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it would approve a state rule
implementing a federal standard.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the state to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This proposed
rule would not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.).

List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Electric utilities,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur oxides.

40 CFR Part 97

Environmental protection, Air
pollution control, Electric utilities,
Intergovernmental relations, Nitrogen
oxides, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur dioxide.

Dated: September 4, 2007.
Bharat Mathur,
Acting Regional Administrator, Region 5.
[FR Doc. E7—18026 Filed 9-11-07; 8:45 am]
BILLING CODE 6560-50-P
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DEPARTMENT OF AGRICULTURE
Forest Service

Title Il Resource Advisory Committee
Meeting Advisory

AGENCY: Colville National Forest,
USDA, Forest Service.

ACTION: Notice of meeting.

SUMMARY: Colville National Forest’s
Resource Advisory Committee has
scheduled a meeting to occur in
Colville, Washington. The purpose of
the meeting is to provide
recommendations for Title II projects to
be funded by the Secure Rural Schools
and Community Self-Determination Act,
more commonly known as Payments to
Counties, in Fiscal Year 2008.

DATES: The meeting will be held on
Wednesday, September 26, 2007, from 9
a.m. until 4 p.m. A public input session
will be provided. Comments will be
limited to three minutes per person. The
Designated Federal Official may choose
to cancel this meeting if appropriate.

ADDRESSES: The meeting will be held at
the Colville Campus of Community
Colleges of Spokane—Colville Center,
985 South Elm Street, Colville, WA
99114.

FOR FURTHER INFORMATION CONTACT: Rick
Brazell, Forest Supervisory, the
Designated Federal Official for the
Colville National Forest Resource
Advisory Committee. Colville National
Forest, 765 South Main Street, Colville,
WA 99114, 509-684—-7000

SUPPLEMENTARY INFORMATION: This
meeting is open to the public. Project
discussion will be limited to Resource
Advisory Committee members and
Forest Service personnel. However, a
public input session will be provided on
the agenda, and individuals will have
the opportunity to address the
committee at that time.

Dated: September 6, 2007.
Donald N. Gonzalez,
Acting Forest Supervisor.
[FR Doc. 07-4463 Filed 9—11-07; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Rural Utilities Service

East Texas Electric Cooperative:
Notice of Intent To Hold a Public
Scoping Meeting and Prepare an
Environmental Assessment

AGENCY: Rural Utilities Service, USDA.
ACTION: Notice of Intent To Hold a
Public Scoping Meeting and Prepare an
Environmental Assessment.

SUMMARY: The Rural Utilities Service
(RUS), an agency delivering the United
States Department of Agriculture
(USDA) Rural Development Utilities
Programs, hereinafter referred to as
Rural Development, intends to hold a
public scoping meeting and prepare an
Environmental Assessment (EA) related
to possible financial assistance to East
Texas Electric Cooperative (ETEC) of
Nacogdoches, Texas, for the proposed
construction of approximately 168 MW
simple cycle combustion turbine
generation station in San Jacinto
County, Texas. ETEC is requesting
USDA Rural Development to provide
financial assistance for the proposal.
DATES: USDA Rural Development will
hold a scoping meeting in an open
house format in order to provide
information and solicit comments for
the preparation of an EA. The meeting
will be held on September 25, 2007,
from 5 to 8 p.m. at the Shepherd ISD
Administration Board Room, 1401 S.
Byrd Avenue, Shepherd, Texas 77371.
Submit questions and comments in
writing by October 26, 2007.
ADDRESSES: To send comments or for
further information, contact: Dennis
Rankin, Environmental Protection
Specialist, USDA, Rural Development
Utilities Programs, Engineering and
Environmental Staff, 1400
Independence Avenue, SW., Stop 1571,
Washington, DC 20250-1571, telephone
(202) 720-1953, or e-mail:
dennis.rankin@wdc.usda.gov.

An Alternative Evaluation/Site
Selection Study will be available for
public review at USDA Rural
Development offices at 1400

Independence Avenue, SW.,
Washington, DC 20250-1571, and at the
following Web site: http://
www.usda.gov/rus/water/ees/ea.htm.

SUPPLEMENTARY INFORMATION: ETEC is
constructing the Jacinto Peaking Power
Facility (JPPF), a 168 MW simple cycle
combustion turbine generation station,
in San Jacinto County, Texas. The
project is located approximately 5 miles
south of Shepherd and 2 miles east of
U.S. Highway 59. Construction on the
project is expected to commence in June
2008 with an expected completion date
of May 2009. The generation facility
will be constructed, owned, operated,
and maintained by ETEC.

The generation units at the JPPF will
consist of two (2) natural gas fired
combustion turbines that have a net
output of 84 MW each. The project will
require the construction of less than 500
feet of transmission line to interconnect
with Entergy’s existing 138 kV Jacinto-
Poco transmission line that crosses the
property where the JPPF will be located.
The output of the JPPF will be used to
meet ETEC’s power and energy
requirements in east Texas, along with
providing added reliability and stability
to the region’s power and transmission
system.

Government agencies, private
organizations, and the public are invited
to participate in the planning and
analysis of the proposal. Representatives
from USDA Rural Development and
ETEC will be available at the scoping
meeting to discuss USDA Rural
Development’s environmental review
process, describe the project, the
purpose and need for the proposal, and
discuss the scope of environmental
issues to be considered, answer
questions, and accept oral and written
comments.

Comments received by the due date
will be incorporated into the
environmental analyses ETEC prepares
and submits to USDA Rural
Development for review. USDA Rural
Development will use the
environmental analyses to determine
the significance of the impacts of the
project and may adopt it as its EA of the
project. USDA Rural Development’s EA
of the proposal would be available for
review and comment for 30 days.

Should USDA Rural Development
determine that the preparation of an
Environmental Impact Statement is not
necessary, it will prepare a Finding of
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No Significant Impact. Any final action
by USDA Rural Development related to
the proposed proposal will be subject to,
and contingent upon, compliance with
all relevant federal, state and local
environmental laws and regulations and
completion of the environmental review
procedures as prescribed by USDA
Rural Development Environmental
Policies and Procedures (7 CFR part
1794).

Dated: September 6, 2007.
Mark S. Plank,

Director, Engineering and Environmental
Staff, USDA/Rural Development/Utilities
Programs.

[FR Doc. E7-17916 Filed 9-11-07; 8:45 am]
BILLING CODE 3410-15-P

DEPARTMENT OF AGRICULTURE
Rural Utilities Service

East Texas Electric Cooperative:
Notice of Intent To Hold a Public
Scoping Meeting and Prepare an
Environmental Assessment

AGENCY: Rural Utilities Service, USDA.
ACTION: Notice of Intent to Hold A
Public Scoping Meeting and Prepare an
Environmental Assessment.

SUMMARY: The Rural Utilities Service
(RUS), an agency delivering the United
States Department of Agriculture
(USDA) Rural Development Utilities
Programs, hereinafter referred to as
Rural Development, intends to hold a
public scoping meeting and prepare an
Environmental Assessment (EA) related
to possible financial assistance to East
Texas Electric Cooperative (ETEC) of
Nacogdoches, Texas, for the proposed
construction of approximately 168 MW
simple cycle combustion turbine
generation station in Hardin County,
Texas. ETEC is requesting USDA Rural
Development to provide financial
assistance for the proposal.

DATES: USDA Rural Development will
hold a scoping meeting in an open
house format in order to provide
information and solicit comments for
the preparation of an EA. The meeting
will be held on September 26, 2007,
from 5 to 8 p.m. at the Hardin County
Commissioners’ Courtroom, 300 Monroe
Street, Kountz, Texas 77625. Submit
questions and comments in writing by
October 26, 2007.

ADDRESSES: To send comments or for
further information, contact: Dennis
Rankin, Environmental Protection
Specialist, USDA, Rural Development
Utilities Programs, Engineering and
Environmental Staff, 1400
Independence Avenue, SW., Stop 1571,

Washington, DC 20250-1571, telephone
(202) 720-1953, or e-mail:
dennis.rankin@wdc.usda.gov. An
Alternative Evaluation/Site Selection
Study will be available for public
review at USDA Rural Development
offices at 1400 Independence Avenue,
SW., Washington, DC 20250-1571; at
the following Web site http://
www.usda.gov/rus/water/ees/ea.htm.

SUPPLEMENTARY INFORMATION: ETEC is
constructing the Cypress Peaking Power
Facility (CPPF), a 168 MW simple cycle
combustion turbine generation station,
in Hardin County, Texas. The project is
located approximately 6 miles southeast
of Kountze and one-half mile west of
U.S. Highway 69/287, and will be
adjacent to an existing Entergy electrical
substation. Construction on the project
is expected to commence in June 2008,
with an expected completion date of
May 2009. The generation facility will
be constructed, owned, operated, and
maintained by ETEC.

The generation units at the CPPF will
consist of two (2) natural gas fired
combustion turbines that have a net
output of 84 MW each. The project will
require the construction of a 1,200 foot
230 kV transmission line to interconnect
with Entergy’s existing Cypress
substation. The output of the CPPF will
be used to meet ETEC’s power and
energy requirements in east Texas, along
with providing added reliability and
stability to the region’s power and
transmission system.

Government agencies, private
organizations, and the public are invited
to participate in the planning and
analysis of the proposal. Representatives
from USDA Rural Development and
ETEC will be available at the scoping
meeting to discuss USDA Rural
Development’s environmental review
process, describe the project, the
purpose and need for the proposal, and
discuss the scope of environmental
issues to be considered, answer
questions, and accept oral and written
comments.

Comments received by the due date
will be incorporated into the
environmental analyses ETEC prepares
and submits to USDA Rural
Development for review. USDA Rural
Development will use the
environmental analyses to determine
the significance of the impacts of the
project and may adopt it as its EA of the
project. USDA Rural Development’s EA
of the proposal would be available for
review and comment for 30 days.

Should USDA Rural Development
determine that the preparation of an
Environmental Impact Statement is not
necessary, it will prepare a Finding of

No Significant Impact. Any final action
by USDA Rural Development related to
the proposed proposal will be subject to,
and contingent upon, compliance with
all relevant federal, state and local
environmental laws and regulations and
completion of the environmental review
procedures as prescribed by USDA
Rural Development Environmental
Policies and Procedures (7 CFR part
1794).

Dated: September 6, 2007.
Mark S. Plank,

Director, Engineering and Environmental
Staff, USDA/Rural Development/Utilities
Programs.

[FR Doc. E7-17917 Filed 9-11-07; 8:45 am]
BILLING CODE 3410-15-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: International Trade
Administration.

Title: Request for Duty-Free Entry of
Scientific Instruments or Apparatus.

Form Number(s): ITA-338P.

OMB Control Number: 0625—-0037.

Type of Request: Regular submission.

Burden Hours: 130.

Number of Respondents: 65.

Average Hours Per Response: 2.

Needs and Uses: The Departments of
Commerce and Homeland Security
(“DHS”) are required to determine
whether non-profit institutions
established for scientific or educational
purposes are entitled to duty-free entry
for scientific instruments that the
institutions import under the Florence
Agreement. Form ITA-338P enables: (1)
DHS to determine whether the statutory
eligibility requirements for the
institution and the instrument are
fulfilled, and (2) Commerce to make a
comparison and finding as to the
scientific equivalency of comparable
instruments being manufactured in the
United States. Without the collection of
the information, DHS and Commerce
would be unable to carry out the
responsibilities assigned by law.

Affected Public: Federal, state or local
government; not-for-profit institutions.

Frequency: On occasion.

Respondent’s Obligation: Required to
obtain or retain a benefit, voluntary.

OMB Desk Officer: David Rostker,
(202) 395-3897.
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Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—0266, Department of
Commerce, Room 6625, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dHynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to David Rostker, OMB Desk
Officer, fax number (202) 395-7285 or
via the Internet at
David_Rostker@omb.eop.gov.

Dated: September 6, 2007.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. E7-17920 Filed 9-11-07; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: National Oceanic and
Atmospheric Administration (NOAA).

Title: Statement of Financial Interests,
Regional Fishery Management Councils.

Form Number(s): NOAA Form 88—
195.

OMB Approval Number: 0648—0192.

Type of Request: Regular submission.

Burden Hours: 194.

Number of Respondents: 332.

Average Hours Per Response: 35
minutes.

Needs and Uses: Section 302(j) of the
Magnuson-Stevens Fishery
Conservation and Management Act
requires that Council members
appointed by the Secretary, Scientific
and Statistical Committee members
appointed by a Council, or individuals
nominated by the Governor of a State for
possible appointment as a Council
member disclose their financial interest
in any Council fishery. These interests
include harvesting, processing,
lobbying, advocacy, or marketing
activity that is being, or will be,
undertaken within any fishery over
which the Council concerned has
jurisdiction.

Affected Public: Individuals or
households.

Frequency: Annually and on occasion.

Respondent’s Obligation: Mandatory.

OMB Desk Officer: David Rostker,
(202) 395-3897.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—0266, Department of
Commerce, Room 6625, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dHynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to David Rostker, OMB Desk
Officer, FAX number (202) 395-7285, or
David_Rostker@omb.eop.gov.

Dated: September 6, 2007.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. E7—17921 Filed 9-11-07; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE
Census Bureau

Proposed Information Collection;
Comment Request; Government
Employment Forms

AGENCY: U.S. Census Bureau.
ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: To ensure consideration written
comments must be submitted on or
before November 13, 2007.

ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6625,
14th and Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at dynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Ellen Thompson, Chief,
Employment Branch, Governments
Division, U.S. Census Bureau,
Washington, DC 20233-6800 (301-763—
1531) (or via the Internet at
ellen.ann.thompson@census.gov).

SUPPLEMENTARY INFORMATION
1. Abstract

The Census Bureau plans to request
clearance for the forms necessary to
conduct the public employment
program which consists of an annual
collection of information and a
quinquennial collection in a census
environment in years ending in “2” or
“7.” During the upcoming two years,
Census plans to conduct the 2008 and
2009 Annual Survey of Government
Employment.

Under Title 13, Section 161, of the
United States Code, the Secretary of
Commerce is authorized to conduct the
public employment program, which
collects and disseminates data by
function for full-time and part-time
employees, payroll, and number of part-
time hours worked. The number and
content of the data items collected are
the same in the annual and census
cycles.

The burden hours requested are based
on the expected 2008 annual survey
mail out of 18,160 forms.

The state and local government
statistics produced, covered national,
state, and local aggregates on various
functions with comparative detail for
individual governments for the pay
period that includes March 12. The
public employment program provides
the only comprehensive count of
employees and payrolls in state and
local governments. Government
employees constitute approximately
one-sixth of the entire U.S. workforce
and their salaries are a major source of
personal income.

The Census Bureau provides this
employment data to the Bureau of
Economic Analysis for constructing the
functional payrolls in the public sector
Gross Domestic Product, payroll being
the single largest component of current
operations. Other government users
include the Bureau of Labor Statistics,
as a benchmark for its monthly
employment programs, and the
Department of Housing and Urban
Development, to establish payroll
guidelines for local public housing
authorities.

The public employment program has
increasingly been used as the base for
reimbursable programs of other Federal
agencies such as: (1) The government
portion of the Medical Expenditure
Panel Survey commissioned by the
Agency for Healthcare Research and
Quality to provide timely,
comprehensive information about
health care use and costs in the United
States, and (2) The Bureau of Justice
Statistics (BJS) survey Criminal Justice
Expenditure and Employment Survey
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which provides criminal justice
expenditure and employment data on
spending and personnel levels.

Statistics are produced as data files in
both electronic and printed formats. The
program has made possible the
dissemination of comprehensive and
comparable governmental statistics
since 1940.

The many users of the public
employment program data include
Federal agencies, state and local
governments and related organizations,
public interest groups, and many
business, market, and private research
organizations.

1I. Method of Collection

Approximately 18,160 state agencies,
county governments, consolidated city-
county governments, independent
cities, towns, townships, special district
governments, and public school systems
designated for the annual survey will be
sent an appropriate form or the data will
be collected through a data sharing
arrangement between the Census Bureau
and the state government.

We developed cooperative agreements
with state and large local government
officials to collect the data from their
dependent agencies and report to
Census as one central respondent. These
arrangements reduce the need for a mail
canvass of approximately 3,413 state
agencies and 740 school systems.
Currently we have central collection
agreements with 43 states, five local
school district governments, and nine
local governments. We continue to work
at expanding the conversion of paper
submissions into electronic formats, for
both individual units and central
collection units. Since the 2003 annual
collection cycle, all form types can be
completed on the Internet. For the 2007
Census, 18,708 governments responded
using the Web site.

III. Data

OMB Number: 0607—-0452.
Form Number: E-1, E-2, E-3, E—4, E—
5, E-6, E-7, E-9.

Type of Review: Regular submission.
Affected Public: State governments,
county governments, consolidated city-

county governments, independent
cities, towns, townships, special district
governments, and public school
systems.

Estimated Number of Respondents:
18,160.

Estimated Time Per Response: 49
minutes.

Estimated Total Annual Burden
Hours: 14,733.

Estimated Total Annual Cost:
$324,347.

Respondent’s Obligation: Voluntary.

Legal Authority: Title 13 United States
Code, Section 161.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: September 6, 2007.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. E7—17919 Filed 9-11-07; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-552-801]

Certain Frozen Fish Fillets from the
Socialist Republic of Vietnam:
Extension of Time Limits for the
Preliminary Results of the 2006—2007
Semiannual New Shipper Reviews

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: September 12, 2007.
FOR FURTHER INFORMATION CONTACT:
Cindy Lai Robinson, AD/CVD
Operations, Office 9, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington DC 20230;
telephone:(202) 482-3797.
SUPPLEMENTARY INFORMATION:

Background

On April 2, 2007, the Department
published a notice of initiation of
antidumping duty new shipper reviews
of certain frozen fish fillets from the
Socialist Republic of Vietnam
(“Vietnam”), covering the period
August 1, 2006, through January 31,

2007. See Certain Frozen Fish Fillets
from the Socialist Republic of Vietnam:
Initiation of Antidumping Duty New
Shipper Reviews, 72 FR 15653 (April 2,
2007).

Extension of Time Limit of Preliminary
Results

The preliminary results for these new
shipper reviews are currently due on
September 22, 2007. See section
751(a)(2)(B)(iv) of the Tariff Act of 1930,
as amended (“Act”). The Department is
extending the time limit for the
completion of the preliminary results of
these reviews by 90 days because the
case is extraordinarily complicated. Id.
The 2006-2007 semiannual new shipper
reviews cover three companies and
involve complicated affiliation and data
issues, which require further analysis.
Such analysis is necessary in order for
the Department to obtain accurate sales
and factors of production. In addition,
because these are new shipper reviews,
the Department needs to analyze bona
fide issues with respect to the three
respondents, which entails obtaining
and analyzing entry data from U.S.
Customs and Boarder Protection, and
reviewing importer questionnaire
responses. Furthermore, the Department
needs additional time to analyze
information pertaining to the
respondents’ sales practices, factors of
production and corporate relationships.
Finally, the Department intends to issue
additional supplemental questionnaires
to all three respondents.

Given the number and complexity of
issues in this case, and in accordance
with section 751(a)(2)(B)(iv) of the Act,
we are extending the time period for
issuing the preliminary results of review
by 90 days until December 21, 2007.
The final results continue to be due 90
days after the publication of the
preliminary results.

This notice is published pursuant to
section 751(a)(2)(C)(3)(A) of the Act and
section 351.214(h)(I)(1) of the
Department’s regulations.

Dated: August 30, 2007.

Stephen J. Claeys,

Deputy Assistant Secretary for Import
Administration.

[FR Doc. E7-17987 Filed 9-11-07; 8:45 am]
BILLING CODE 3510-DS-S



Federal Register/Vol. 72, No. 176/ Wednesday, September 12, 2007 / Notices

52049

DEPARTMENT OF COMMERCE

International Trade Adminstration
[A-570-893]

Certain Frozen Warmwater Shrimp
From the People’s Republic of China:
Notice of Final Results and Rescission,
in Part, of 2004/2006 Antidumping Duty
Administrative and New Shipper
Reviews

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On March 9, 2007, the
Department of Commerce (‘“‘the
Department”) published the preliminary
results of its administrative and new
shipper reviews of the antidumping
duty order on certain frozen warmwater
shrimp from the People’s Republic of
China (“PRC”). See Certain Frozen
Warmwater Shrimp From the People’s
Republic of China: Preliminary Results
and Partial Rescission of the 2004/2006
Administrative Review and Preliminary
Intent To Rescind 2004/2006 New
Shipper Review, 72 FR 10645 (March 9,
2007) (Preliminary Results). Based on
our analysis of the record, including
information obtained since the
preliminary results, we have made
changes to the margin calculations for
Yelin Enterprise Co. Hong Kong, and its
affiliates. See Final Results of Review
section, below.

EFFECTIVE DATE: September 12, 2007.

FOR FURTHER INFORMATION CONTACT: Scot
Fullerton or Erin Begnal, AD/CVD
Operations, Office 9, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—-1386 or (202) 482—
1442, respectively.

Background

On March 9, 2007, the Department of
Commerce (“the Department”)
published the preliminary results of its
administrative and new shipper reviews
of the antidumping duty order on
certain frozen warmwater shrimp from
the PRC, and invited parties to comment
on the preliminary results. See
Preliminary Results. The administrative
review covers the following companies:
(1) Yelin Enterprise Co., Ltd. Hong Kong
(“Yelin™); (2) Allied Pacific Aquatic
Products (Zhangjiang) Co., Ltd. (“Allied
Pacific (Zhangjiang)”); (3) Allied Pacific
(H.K.) Co., Ltd. (“Allied Pacific Hong
Kong”); (4) Shantou Red Garden
Foodstuff/Shantou Red Garden Food
Processing Co. (collectively, “Red
Garden”), (5) Meizhou Aquatic Products

Quick-Frozen Industry Co., Ltd.
(“Meizhou”); (6) Zhoushan Huading
Seafood Co., Ltd. (“Huading”); (7) Asian
Seafoods (Zhanjiang) Co. (“Asian
Seafoods”); and (8) Zhanjiang Evergreen
Aquatic Product Science and
Technology Co., Ltd. (“Evergreen”). The
new shipper review covers one
producer/exporter: Hai Li Aquatic Co.,
Ltd. Zhao An, Fujian (“Hai Li”). See
Preliminary Results. The period of
review (“POR”) for both the
administrative and new shipper reviews
is July 16, 2004, through January 31,
2006.

On March 22, 2007, we issued a
supplemental questionnaire to Yelin,
and received Yelin’s response on April
5, 2007. On April 16, 2007, we received
a case brief on behalf of the petitioner,
the Ad Hoc Shrimp Trade Action
Committee, re-submitted on April 30,
2007.1 In addition, we received a case
brief on behalf of Asian Seafoods on
April 23, 2007. Additionally, we
received a case brief on behalf of Allied
Pacific Food (Dalian) Co., Ltd., Allied
Pacific Aquatic Products (Zhanjiang)
Co., Ltd., Zhanjiang Allied Pacific
Aquaculture Co., Ltd., Allied Pacific
(H.X.) Co., Ltd., and King Royal
Investments, Ltd., (collectively, ““Allied
Pacific Group”) on April 23, 2007. We
also received a case brief on behalf of
Yelin Enterprise Co. Hong Kong and its
affiliates, Shantou Yelin Frozen Seafood
Co., Ltd., Yangjiang City Yelin Hoi Tat
Quick Frozen Seafood Co., Ltd., Fuqing
Yihua Aquatic Food Co., Ltd., Fuging
Minhua Trading Co., Ltd., and Ocean
Duke Corporation (collectively, “Yelin”)
on April 23, 2007. We also received a
case brief on April 23, 2007, on behalf
of Zhanjiang Guolian Aquatic Products
Co., Ltd., an interested party. On May 7,
2007, and on May 8, 2007, we received
rebuttal briefs from the petitioner, Asian
Seafoods, and Yelin.

Scope of the Order

The scope of this order includes
certain frozen warmwater shrimp and
prawns, whether wild-caught (ocean
harvested) or farm-raised (produced by
aquaculture), head-on or head-off, shell-
on or peeled, tail-on or tail-off,2
deveined or not deveined, cooked or
raw, or otherwise processed in frozen
form.

The frozen warmwater shrimp and
prawn products included in the scope of
this investigation, regardless of

10n April 26, 2007, the Department requested
that the petitioner re-submit its case brief to correct
for bracketing. See Memorandum to the File From
Christopher D. Riker, Program Manager, AD/CVD
Operations, Office 9, dated April 26, 2007.

2“Tails” in this context means the tail fan, which
includes the telson and the uropods.

definitions in the Harmonized Tariff
Schedule of the United States (“HTS”),
are products which are processed from
warmwater shrimp and prawns through
freezing and which are sold in any
count size.

The products described above may be
processed from any species of
warmwater shrimp and prawns.
Warmwater shrimp and prawns are
generally classified in, but are not
limited to, the Penaeidae family. Some
examples of the farmed and wild-caught
warmwater species include, but are not
limited to, white-leg shrimp (Penaeus
vannemei), banana prawn (Penaeus
merguiensis), fleshy prawn (Penaeus
chinensis), giant river prawn
(Macrobrachium rosenbergii), giant tiger
prawn (Penaeus monodon), redspotted
shrimp (Penaeus brasiliensis), southern
brown shrimp (Penaeus subtilis),
southern pink shrimp (Penaeus
notialis), southern rough shrimp
(Trachypenaeus curvirostris), southern
white shrimp (Penaeus schmitti), blue
shrimp (Penaeus stylirostris), western
white shrimp (Penaeus occidentalis),
and Indian white prawn (Penaeus
indicus).

Frozen shrimp and prawns that are
packed with marinade, spices or sauce
are included in the scope of this
investigation. In addition, food
preparations, which are not “prepared
meals,” that contain more than 20
percent by weight of shrimp or prawn
are also included in the scope of this
investigation.

Excluded from the scope are: (1)
Breaded shrimp and prawns ( HTS
subheading 1605.20.10.20); (2) shrimp
and prawns generally classified in the
Pandalidae family and commonly
referred to as coldwater shrimp, in any
state of processing; (3) fresh shrimp and
prawns whether shell-on or peeled (HTS
subheadings 0306.23.00.20 and
0306.23.00.40); (4) shrimp and prawns
in prepared meals (HTS subheading
1605.20.05.10); (5) dried shrimp and
prawns; (6) Lee Kum Kee’s shrimp
sauce; (7) canned warmwater shrimp
and prawns (HTS subheading
1605.20.10.40); (8) certain dusted
shrimp; and (9) certain battered shrimp.
Dusted shrimp is a shrimp-based
product: (1) That is produced from fresh
(or thawed-from-frozen) and peeled
shrimp; (2) to which a “dusting” layer
of rice or wheat flour of at least 95
percent purity has been applied; (3)
with the entire surface of the shrimp
flesh thoroughly and evenly coated with
the flour; (4) with the non-shrimp
content of the end product constituting
between four and 10 percent of the
product’s total weight after being
dusted, but prior to being frozen; and (5)
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that is subjected to individually quick
frozen (“IQF”’) freezing immediately
after application of the dusting layer.
Battered shrimp is a shrimp-based
product that, when dusted in
accordance with the definition of
dusting above, is coated with a wet
viscous layer containing egg and/or
milk, and par-fried.

The products covered by this
investigation are currently classified
under the following HTS subheadings:
0306.13.00.03, 0306.13.00.06,
0306.13.00.09, 0306.13.00.12,
0306.13.00.15, 0306.13.00.18,
0306.13.00.21, 0306.13.00.24,
0306.13.00.27, 0306.13.00.40,
1605.20.10.10, and 1605.20.10.30. These
HTS subheadings are provided for
convenience and for customs purposes
only and are not dispositive, but rather
the written description of the scope of
this investigation is dispositive.

Separate Rates

Yelin, Allied Pacific (Hong Kong),
Allied Pacific (Zhanjiang), and
Evergreen have requested separate,
company-specific antidumping duty
rates. In our preliminary results, we
found that they had each met the
criteria for the application of a separate
antidumping duty rate. See Preliminary
Results. We have not received any
information since the Preliminary
Results with respect to Yelin, Allied
Pacific (Hong Kong), Allied Pacific
(Zhanjiang), and Evergreen which
would warrant reconsideration of our
separate-rates determinations with
respect to these companies. Therefore,
for these final results, we will continue
to calculate company-specific separate
rates for these respondents.

Partial Rescission of Administrative
Review

In the Preliminary Results, the
Department issued a notice of intent to
rescind the administrative review with
respect to several companies that
indicated they did not export certain
frozen warmwater shrimp to the United
States during the POR. Those companies
are: Baofa Aquatic Products Co., Ltd.;
Guangzhou Lingshan Aquatic Products;
Ruian Huasheng Aquatic Products;
Sealord North America; Shantou Ocean
Freezing Industry and Trade General
Corporation; Spectrum Plastics; Taizhou
Zhonghuan Industrial Co., Ltd.; Yantai
Xinlai Trade; Zhejiang Daishan Baofa
Aquatic Products Co., Ltd.; Zhejiang
Evernew Seafood Co., Ltd.; Zhejiang
Zhenlong Foodstuffs Co., Ltd.;
Zhoushan Guotai Aquatic Products Co.,
Ltd. (AKA Zhoushan Guotai Fisheries
Co., Ltd.); Zhoushan Haichang Food Co.;
Zhoushan Industrial Co., Ltd.;

Zhoushan Putuo Huafa Sea Products
Co., Ltd.; and Zhoushan Zhenyang
Developing Co., Ltd.

The Department is also rescinding the
administrative review with respect to
the following entities because the
Department’s quantity and value
questionnaires sent to these companies
were returned with undeliverable
addresses: Allied Pacific Food; Allied
Pacific Aquatic Products (Zhongshan)
Co., Ltd.;3 Dhin Foong Trdg; Dongri
Aquatic Products Freezing Plants
Shengping; Dongshan Xinhefa Food;
Evergreen Aquatic Product Science and
Technology; Formosa Plastics; Fuchang
Trdg; Fuqging City Dongyi Trdg; Fuqing
Chaohui Aquatic Food Co., Ltd., Fuqging
Chaohui Aquatic Food Trdg.; Fuqing
Dongyi Trading; Fuging Fuchang
Trading; Fuqing Longwei Aquatic
Foodstuff; Fuging Xuhu Aquatic Food
Trdg; Gaomi Shenyuan Foodstuff;
Guangxi Lian Chi Home Appliance Co;
Hainan Jiadexin Aquatic Products Co.,
Ltd.; I T Logistics; Juxian Zhonglu
Foodstuffs; Logistics Harbour Dock;
Longwei Aquatic Foodstuff; Master
International Logistics; Meizhou
Aquatic Products; Nichi Lan Food Co.
Ltd. Chen Hai; P&T International
Trading; Perfection Logistics Service;
Phoenix Seafood; Putuo Fahua Aquatic
Products Co., Ltd.; Qingdao Dayang Jian
Foodstuffs; Qinhuangdao Jiangxin
Aquatic Food; Round the Ocean
Logistics; Seatrade International;
Second Aquatic Food; Second Aquatic
Foodstuffs Fty; Shandong Chengshun
Farm Produce Trd; Shandong Sanfod
Group; Shantou Junyuan Pingyuan
Foreign Trading; Shantou Sez Xuhoa
Fastness Freeze Aquatic Factory; South
Bay Intl; Taizhou Lingyang Aquatic
Products Co., Ltd.; Tianhe Hardware &
Rigging; Xiamen Sungiven Imports &
Exports; Yantai Guangyuan Foods Co;
Yantai Xuehai Foodstuffs; Yelin Frozen
Seafood Co.; Zhanjiang CNF Sea
Products Engineering, Ltd; Zhanjiang
Fuchang Aquatic Products; Zhanjiang
Jebshin Seafood Limited; Zhanjiang
Shunda Aquatic Products; Zhejiang
Zhongda; Zhejiang Taizhou Lingyang
Aquatic Products Co.; Zhoushan
Guangzhou Aquatic Products Co., Ltd.;
Zhoushan International Trade Co., Ltd.;
Zhoushan Provisions & Oil Food Export
and Import Co., Ltd.; Zhoushan Xi’an
Aquatic Products Co., Ltd.; and Z] CNF
Sea Products Engineering, Ltd. The
Department sent quantity and value
questionnaires to each of these
companies twice, but the questionnaires
were returned with undeliverable
addresses. Additionally, the Department
sent these questionnaires to the
Chamber of Commerce and Ministry of

Commerce of the People’s Republic of
China, requesting them to forward these
questionnaires to the companies, but the
Department received no response. See
Memorandum to the File from
Christopher D. Riker, Program Manager,
AD/CVD Operations Office 9, R.E.:
2004/2006 Administrative Review of
Certain Frozen Warmwater Shrimp from
the People’s Republic of China, Subject:
Inability to Contact Certain Companies
Included in the Notice of Initiation.
Therefore, the Department is rescinding
the review with respect to these
companies, in accordance with our
practice. See Certain Steel Concrete
Reinforcing Bars from Turkey:
Preliminary results and Partial
Rescission of Antidumping Duty
Administrative Review, 71 FR 26455,
26457 (May 5, 2006).

Additionally, consistent with section
351.214(j) of the Department’s
regulations, the Department is
rescinding the administrative review of
Zhanjiang Regal because the Department
has already reviewed all of the
company’s sales which were made
during the POR in the context of a new
shipper review. See Certain Frozen
Warmwater Shrimp From the People’s
Republic of China: Final Results of the
Antidumping Duty New Shipper Review,
71 FR 70362 (December 4, 2006).
Furthermore, the Department is
rescinding the administrative review of
Shantou City Qiaofeng Group as this is
the same company, but with a different
name, as a company for which the
administrative review has already been
rescinded (i.e., Chaoyang Qiaofeng
Group Co., Ltd.). See Memorandum to
the File, through Christopher D. Riker,
Program Manager, AD/CVD
Enforcement, Office 9, from Michael
Quigley, Case Analyst, AD/CVD
Enforcement, Office 9, regarding 2004/
2006 Administrative Review of Certain
Frozen Warmwater Shrimp from the
People’s Republic of China: Shantou
City Qiaofeng Group (August 16, 2006).
The Department received no comments
on these issues, and we did not receive
any further information since the
issuance of the Preliminary Results that
provides a basis for reconsideration of
these determinations.

Bona Fide Sale Analysis—Asian
Seafoods & Hai Li

The Department also preliminarily
rescinded the administrative review of
Asian Seafoods and Hai Li due to the
Department finding that the single sales
made during the POR were not bona
fide. The Department received
comments from Asian Seafoods and the
petitioner regarding the Department’s
preliminary bona fides determination
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with respect to Asian Seafoods, and for
the reasons stated below, we continue to
find that Asian Seafood’s reported U.S.
sale during the POR does not appear to
be a bona fide sale, based on the totality
of the facts on the record. See, e.g.,
Glycine From The People’s Republic of
China: Rescission of Antidumping Duty
New Shipper Review of Hebei New
Donghua Amino Acid Co., Ltd., 69 FR
47405, 47406 (August 5, 2004).
Specifically, we find that: (1) The sales
price of Asian Seafoods’ single POR
sale; (2) irregularities relating to its
customer correspondence; (3) atypical
terms for the POR sale, and finally; (4)
other indicia of a non-bona fide
transaction, all demonstrate that the
single sale under review was not bona
fide. Therefore, this sale does not
provide a reasonable or reliable basis for
calculating a dumping margin.

Additionally, the Department
received comments from Hai Li and the
petitioner regarding the Department’s
preliminary bona fides determination
with regard to Hai Li, and for the
reasons stated below, we continue to
find that Hai Li’s reported U.S. sale
during the POR does not appear to be
a bona fide sale, based on the totality of
the facts on the record. See, e.g., Glycine
From The People’s Republic of China:
Rescission of Antidumping Duty New
Shipper Review of Hebei New Donghua
Amino Acid Co., Ltd., 69 FR 47405,
47406 (August 5, 2004). Specifically, we
continue to find that: (1) The difference
in the sales price of Hai Li’s single POR
sale as compared to the average unit
value of suspended entries derived from
CBP data; (2) the involvement of
unaffiliated parties in Hai Li’s single
POR sale; (3) irregularities relating to
packing materials, and finally, (4) other
indicia of a non-bona fide transaction,
all demonstrate that the single sale
under review was not bona fide.
Therefore, this sale does not provide a
reasonable or reliable basis for
calculating a dumping margin.

For the reasons mentioned above, the
Department finds that Asian Seafood’s
and Hai Li’s single U.S. sales during the
POR were not bona fide commercial
transactions and is rescinding the
administrative review of Asian
Seafoods, and the new shipper review of
Hai Li. For a more detailed analysis, see
Memorandum to David Spooner,
Assistant Secretary for Import
Administration, from Gary Taverman,
Acting Deputy Assistant Secretary for
Import Administration, regarding Issues
and Decision Memorandum for the

Final Results of 2004/2006
Antidumping Duty Administrative and
New Shipper Reviews of Certain Frozen
Warmwater Shrimp from the People’s
Republic of China (September 5, 2007)
(“Issues and Decision Memorandum’’)
at Comments 16 and 17.

Adverse Facts Available—Red Garden,
Meizhou and Zhoushan Huading

For purposes of the Preliminary
Results, the Department applied facts
available to sales by Red Garden,
Meizhou and Zhoushan Huading. No
comments on this determination were
submitted by any interested party.
Therefore, for the reasons stated above,
we find it appropriate, pursuant to
sections 776(a)(2)(D) and 776(b) of the
Tariff Act of 1930, as amended (‘“‘the
Act”), to use adverse facts available
(“AFA”) as the basis for the final results
of review for Red Garden, Meizhou, and
Zhoushan Huading, which are part of
the PRC-wide entity, as the Department
was unable to verify their questionnaire
responses concerning their eligibility for
a separate rate. Consistent with the
statute, court precedent, and its normal
practice, the Department has assigned
the rate of 112.81 percent to the PRC-
wide entity (including Red Garden,
Meizhou, and Huading), the highest rate
from the petition in the LTFV
investigation. See Notice of Amended
Final Determination of Sales at Less
Than Fair Value and Antidumping Duty
Order: Certain Frozen Warmwater
Shrimp From the People’s Republic of
China, 70 FR 5149 (February 1, 2005).
As discussed further below, this rate has
been corroborated.

Furthermore, because Huading
terminated verification and we found
reimbursement of antidumping duties,
the Department assigned Huading a rate
inclusive of the PRC-wide entity rate
and the reimbursement adjustment, or
225.62 percent. No comments were
received regarding this determination.

Corroboration of Secondary
Information

Section 776(c) of the Act requires that
the Department corroborate, to the
extent practicable, a figure which it
applies as facts available. To be
considered corroborated, information
must be found to be both reliable and
relevant. We are applying as AFA the
highest rate from any segment of this
administrative proceeding, which is the
rate currently applicable to all exporters
subject to the PRC-wide rate. The AFA
rate in the current review (i.e., the PRC-

wide rate of 112.81 percent) represents
the highest rate from the petition in the
less than fair value (“LTFV”)
investigation. See Notice of Amended
Final Determination of Sales at Less
Than Fair Value and Antidumping Duty
Order: Certain Frozen Warmwater
Shrimp From the People’s Republic of
China, 70 FR 5149 (February 1, 2005).

For purposes of corroboration, the
Department will consider whether that
margin is both reliable and relevant. The
AFA rate we are applying for the current
review was corroborated in the LTFV
investigation. See, e.g., Notice of Final
Determination of Sales at Less Than
Fair Value: Certain Frozen and Canned
Warmwater Shrimp From the People’s
Republic of China, 69 FR 70997
(December 8, 2004). This is the first
administrative review of this
antidumping duty order. No information
has been presented in the current
review that calls into question the
reliability of this information.

Analysis of Comments Received

In the case and rebuttal briefs
received from the parties after the
Preliminary Results, we received
comments on several issues, including
the surrogate values used to value raw
shrimp, shrimp feed, overhead, selling,
general and administrative expenses,
and profit. All issues raised in the case
briefs are addressed in the Issues and
Decision Memorandum, which is hereby
adopted by this notice. A list of the
issues raised, all of which are in the
Issues and Decision Memorandum, is
attached to this notice as Appendix I.
Parties can find a complete discussion
of all issues raised in the briefs and the
corresponding recommendations in this
public memorandum on file in the
Central Records Unit (“CRU”’), room B—
099 of the Herbert C. Hoover Building.
In addition, a complete version of the
Issues and Decision Memorandum can
be accessed directly on the Web at
http://ia.ita.doc.gov. The paper copy
and electronic version of the Issues and
Decision Memorandum are identical in
content.

Changes Since the Preliminary Results

Based on the comments received from
the interested parties, we have made
changes to the margin calculation for
Yelin.

Final Results of Review

We determine that the following
antidumping duty margins exist:
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CERTAIN FROZEN WARMWATER SHRIMP FROM THE PRC

Weighted-average

Manufacturer/exporter margin

(percent)
Yelin ENterprise C0O. HONG KON ....viiuiiiiiiiiiieeiteeee ettt sr e r e h e e e b e e se e et e s e e neenae e e e smeennesneesnesneennenneens 0.44
Allied Pacific Aquatic Products (Zhangjiang) C0., LA ......cc.ooiiiiiiiiiiiiii ettt 453.68
PN LI t=Te = Tod T o T O T o T I PP TSP P PSP PRON 53.68
Zhanjiang Evergreen Aquatic Product Science and Technology Co. Ltd ... 53.68
Zhoushan Huading Seafood Co., Ltd ........cccceviiieininieeneceee e 225.62
PRC-wide Rate (including Red Garden and MEIZNOU) ..........couiiiiiiiiiiiiiieee ettt 112.81

4 See Preliminary Results at 10654-10655 for a discussion of how the Department determined the separate rate margin for cooperative

companies.

For details on the calculation of the
antidumping duty margin for Yelin, see
Memorandum to the File, through Scot
T. Fullerton, Program Manager, from
Erin C. Begnal, Senior International
Trade Analyst, regarding Certain Frozen
Warmwater Shrimp from the People’s
Republic of China—Analysis
Memorandum for the Final Results of
Administrative Review of Yelin
Enterprise Co. Hong Kong (September 5,
2007). A public version of this
memorandum is on file in the Central
Records Unit.

Assessment of Antidumping Duties

The Department will determine, and
CBP shall assess, antidumping duties on
all appropriate entries. The Department
intends to issue assessment instructions
to CBP 15 days after the date of
publication of these final results of
review. For assessment purposes for
companies with a calculated rate, where
possible, we calculated importer-
specific assessment rates for certain
frozen warmwater shrimp from the PRC
via ad valorem duty assessment rates
based on the ratio of the total amount of
the dumping margins calculated for the
examined sales to the total entered
value of those same sales during the
POR. We will instruct CBP to assess
antidumping duties on all appropriate
entries covered by this review.

Cash Deposits

The following cash-deposit
requirements will be effective upon
publication of the final results for
shipments of the subject merchandise
entered, or withdrawn from warehouse,
for consumption on or after the
publication date of the final results, as
provided by section 751(a)(2)(C) of the
Act: (1) For the exporters listed above,
the cash deposit rate will be equivalent
to the company-specific weighted-
average margin established in this
review; (2) for PRC exporters who
received a separate rate in a prior
segment of the proceeding, but were not
reviewed in this review, the cash
deposit rate will continue to be the rate

assigned in that segment of the
proceeding; (3) for all other PRC
exporters of subject merchandise which
have not been found to be entitled to a
separate rate (including Red Garden and
Meizhou), the cash-deposit rate will be
the PRC-wide rate of 112.81 percent; (4)
for all non-PRC exporters of subject
merchandise, the cash-deposit rate will
be the rate applicable to the PRC
exporter that supplied that exporter.

These deposit requirements, when
imposed, shall remain in effect until
publication of the final results of the
next administrative review.

Notification to Importers

This notice serves as a final reminder
to importers of their responsibility
under 19 CFR 351.402(f)(2) to file a
certificate regarding the reimbursement
of antidumping duties prior to
liquidation of the relevant entries
during this review period. Failure to
comply with this requirement could
result in the Secretary’s presumption
that reimbursement of antidumping
duties occurred and the subsequent
assessment of double antidumping
duties.

These reviews and notice are in
accordance with sections 751(a)(1),
751(a)(2) and 777(i)(1) of the Act and 19
CFR 351.221(b)(5).

Dated: September 5, 2007.
David M. Spooner,

Assistant Secretary for Import
Administration.

Appendix I

General Issues

Comment 1: Shrimp Feed Valuation
Comment 2: Selection of Financial
Statements
Comment 3: Adjustments to Surrogate
Financial Ratios
A. Carriage and Freight
B. Labor-Related Expenses
Comment 4: Wage Rate
Comment 5: Refrigerated Truck Freight
Valuation
Comment 6: Raw Shrimp Valuation
Comment 7: By-Product Surrogate Valuation
Comment 8: Clerical Error in Calculating the
Raw Shrimp Surrogate Value

Company-Specific Issues

Comment 9: Yelin’s Carton Consumption
Comment 10: Application of Partial Adverse
Facts Available to Yelin
Comment 11: Ocean Duke’s Reported Costs
A. Warehousing Expenses
B. Additional Ocean Duke Expenses
Comment 12: Multinational Corporation
Provision
Comment 13: Valuation of Yelin’s Purchased
Raw Shrimp
Comment 14: Treatment of Guolian Aquatic
Products
Comment 15: Treatment of Allied Pacific
Group
Comment 16: The Bona Fides of Asian
Seafoods’ Single POR Sale
A. Price
B. Irregularities Regarding the Customer
Correspondence Submitted in the
Review
C. Atypical Terms of Sale
D. Other Indicia Of Non-Bona Fide
Transaction
E. Calculation of Rate For Assessment
Purposes
F. Assignment of the PRC-Wide Rate to
Asian Seafoods
Comment 17: The Bona Fides of Hai Li’s
Single POR Sale
A. Price
B. Involvement of Third Parties in Hai Li’s
Sale
C. Irregularities Regarding Hai Li’s
Packaging Materials
D. Other Indicia of a Non-Bona Fide
Transaction
E. Calculation of Rate For Assessment
Purposes

[FR Doc. 07—4495 Filed 9-11-07; 8:45 am]
BILLING CODE 3510-DS-P
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International Trade Administration
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Certain Frozen Warmwater Shrimp
From the Socialist Republic of
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Antidumping Duty Administrative
Review and First New Shipper Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.
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SUMMARY: On March 9, 2007, the
Department of Commerce (‘“‘the
Department”) published in the Federal
Register the preliminary results of the
first administrative and new shipper
reviews of the antidumping duty order
on certain frozen warmwater shrimp
from the Socialist Republic of Vietnam
(“Vietnam). See Certain Frozen
Warmwater Shrimp From the Socialist
Republic of Vietnam: Preliminary
Results of the First Administrative
Review and New Shipper Review, 72 FR
10689 (March 9, 2007) (““Preliminary
Results”). We gave interested parties an
opportunity to comment on the
Preliminary Results. Based upon our
analysis of the comments and
information received, we made changes
to the margin calculations for the final
results. We find that certain
manufacturers/exporters sold subject
merchandise at less than normal value
during the period of review (“POR”)
July 16, 2004, through January 31, 2006.
EFFECTIVE DATE: September 12, 2007.
FOR FURTHER INFORMATION CONTACT:
Nicole Bankhead or Matthew Renkey,
AD/CVD Operations, Office 9, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—9068 and (202)
482-2312, respectively.
SUPPLEMENTARY INFORMATION:

Background

On May 15, 2007, we extended the
time limit for the completion of the final
results of these reviews, including our
analysis of issues raised in case or
rebuttal briefs, until September 5, 2007.
See Certain Frozen Warmwater Shrimp
from Brazil, Ecuador, India, the People’s
Republic of China, the Socialist
Republic of Vietnam, and Thailand;
Notice of Extension of Time Limit for
Final Results of Administrative and New
Shipper Reviews, 72 FR 27286 (May 15,
2007).

We invited parties to comment on the
Preliminary Results. On March 29, 2007,
Grobest & I-Mei Industrial (Vietnam)
Co., Ltd. (“Grobest”) and Petitioners 1
filed surrogate values. Grobest, Vietnam
Fish One Co., Ltd. (“Fish One”), and
Petitioners 2 filed case briefs on April

1 Ad Hoc Shrimp Trade Action Committee.

2 Petitioners re-filed their case brief on April 27,
2007, based on a letter issued by the Department
requiring that they correct their bracketing. See
Letter from Alex Villanueva to Brad Ward, Re:
Certain Frozen Warmwater Shrimp from the
Socialist Republic of Vietnam: Refiling of Case
Brief, dated April 23, 2007. The Department placed
Petitioners’case brief on the record of the new
shipper review, as they originally only filed it on
the record of the administrative review.

16, 2007, and rebuttal briefs on May 1,
2007.

Analysis of Comments Received

All issues raised in the case and
rebuttal briefs by parties to these
reviews are addressed in the
Antidumping Duty Order on Certain
Frozen Warmwater Shrimp from the
Socialist Republic of Vietnam: Issues
and Decision Memorandum for the First
Administrative Review and New
Shipper Reviews, dated September 5,
2007, which is hereby adopted by this
notice (“Issues and Decision Memo”’). A
list of the issues which parties raised
and to which we respond in the Issues
and Decision Memo is attached to this
notice as an Appendix. The Issues and
Decision Memo is a public document
and is on file in the Central Records
Unit CRU, Main Commerce Building,
Room B-099, and is accessible on the
Web at http://www.trade.gov/ia. The
paper copy and electronic version of the
memorandum are identical in content.

Changes Since the Preliminary Results

Based on our analysis of information
on the record of these reviews, and
comments received from the interested
parties, we have made changes to the
margin calculations for certain
respondents.

We have revalued several of the
surrogate values used in the Preliminary
Results. The values that were modified
for these final results are those for
leaflets and surrogate financial ratios.
For further details see Issues and
Decision Memo at Comments 10 and 11
and Antidumping Duty Administrative
and New Shipper Reviews of Certain
Frozen Warmwater Shrimp from the
Socialist Republic of Vietnam: Surrogate
Values for the Final Results, dated
September 5, 2007. In addition, we have
made some company-specific changes
since the Preliminary Results.
Specifically, we have incorporated,
where applicable, post-preliminary
clarifications, and performed clerical
error corrections for both Grobest and
Fish One. For further details on these
company-specific changes, see Issues
and Decision Memo at Comments 9
through 11.3

3 The specific calculation changes for Fish One
can be found in Memorandum First Administrative
Review of Certain Frozen Warmwater Shrimp from
the Socialist Republic of Vietnam: Analysis for the
Final Results of Vietnam Fish One Co., Ltd., dated
September 5, 2007. The specific calculation changes
for Grobest can be found in Memorandum First
New Shipper Review of Certain Frozen Warmwater
Shrimp from the Socialist Republic of Vietnam:
Analysis for the Final Results of Grobest & I-Mei
Industrial (Vietnam) Co., Ltd., dated September 5,
2007.

Scope of the Order

The scope of this order includes
certain frozen warmwater shrimp and
prawns, whether wild-caught (ocean
harvested) or farm-raised (produced by
aquaculture), head-on or head-off, shell-
on or peeled, tail-on or tail-off,*
deveined or not deveined, cooked or
raw, or otherwise processed in frozen
form.

The frozen warmwater shrimp and
prawn products included in the scope of
this order, regardless of definitions in
the Harmonized Tariff Schedule of the
United States (HTSUS), are products
which are processed from warmwater
shrimp and prawns through freezing
and which are sold in any count size.

The products described above may be
processed from any species of
warmwater shrimp and prawns.
Warmwater shrimp and prawns are
generally classified in, but are not
limited to, the Penaeidae family. Some
examples of the farmed and wild-caught
warmwater species include, but are not
limited to, whiteleg shrimp (Penaeus
vannemei), banana prawn (Penaeus
merguiensis), fleshy prawn (Penaeus
chinensis), giant river prawn
(Macrobrachium rosenbergii), giant tiger
prawn (Penaeus monodon), redspotted
shrimp (Penaeus brasiliensis), southern
brown shrimp (Penaeus subtilis),
southern pink shrimp (Penaeus
notialis), southern rough shrimp
(Trachypenaeus curvirostris), southern
white shrimp (Penaeus schmitti), blue
shrimp (Penaeus stylirostris), western
white shrimp (Penaeus occidentalis),
and Indian white prawn (Penaeus
indicus).

Frozen shrimp and prawns that are
packed with marinade, spices or sauce
are included in the scope of this order.
In addition, food preparations, which
are not “prepared meals,” that contain
more than 20 percent by weight of
shrimp or prawn are also included in
the scope of this order.

Excluded from the scope are: (1)
Breaded shrimp and prawns (HTS
subheading 1605.20.10.20); (2) shrimp
and prawns generally classified in the
Pandalidae family and commonly
referred to as coldwater shrimp, in any
state of processing; (3) fresh shrimp and
prawns whether shell-on or peeled (HTS
subheadings 0306.23.00.20 and
0306.23.00.40); (4) shrimp and prawns
in prepared meals (HTS subheading
1605.20.05.10); (5) dried shrimp and
prawns; (6) canned warmwater shrimp
and prawns (HTS subheading
1605.20.10.40); (7) certain dusted
shrimp; and (8) certain battered shrimp.

4“Tails” in this context means the tail fan, which
includes the telson and the uropods.
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Dusted shrimp is a shrimp-based
product: (1) That is produced from fresh
(or thawed-from-frozen) and peeled
shrimp; (2) to which a “dusting” layer
of rice or wheat flour of at least 95
percent purity has been applied; (3)
with the entire surface of the shrimp
flesh thoroughly and evenly coated with
the flour; (4) with the non-shrimp
content of the end product constituting
between four and 10 percent of the
product’s total weight after being
dusted, but prior to being frozen; and (5)
that is subjected to IQF freezing
immediately after application of the
dusting layer. Battered shrimp is a
shrimp-based product that, when dusted
in accordance with the definition of
dusting above, is coated with a wet
viscous layer containing egg and/or
milk, and par-fried.

The products covered by this order
are currently classified under the
following HTSUS subheadings:
0306.13.00.03, 0306.13.00.06,
0306.13.00.09, 0306.13.00.12,
0306.13.00.15, 0306.13.00.18,
0306.13.00.21, 0306.13.00.24,
0306.13.00.27, 0306.13.00.40,
1605.20.10.10, and 1605.20.10.30. These
HTSUS subheadings are provided for
convenience and for customs purposes
only and are not dispositive, but rather
the written description of the scope of
this order is dispositive.

Separate Rates

In our Preliminary Results, we
determined that Fish One 5 and
Grobest,b in addition to Nha Trang
Fisco, Bac Lieu Fisheries, Cam Ranh
Seafoods, and Incomfish,” met the
criteria for the application of a separate
rate. We have not received any
information or comments since the
issuance of the Preliminary Results that
provides a basis for reconsideration of
these determinations. Therefore, the
Department continues to find each of
these entities meet the criteria for a
separate rate.

Fish One

In the Preliminary Results we found
that Fish One failed to act to the best of
its ability to comply with the
Department’s requests for information
regarding certain factors of production.
We therefore applied partial adverse
facts available, pursuant to section
776(a) and (b) of the Tariff Act of 1930,
as amended (“the Act”), to Fish One for
salt2 and marinade for the reasons set
out in the Preliminary Results. See

5The one mandatory participating respondent of
this administrative review.

6 The new shipper company under review.

7 The non-selected respondents of this
administrative review seeking a separate rate.

Preliminary Results, 72 FR at 10692.
Fish One filed comments regarding the
application of partial adverse facts
available; however, we continue to find
that partial adverse facts available is
appropriate. See Issues and Decision
Memorandum at Comment 8.

Final Results of the Reviews

The Department has determined that
the following final dumping margins
exist for the period July 16, 2004,
through January 31, 2006:

CERTAIN FROZEN WARMWATER
SHRIMP FROM VIETNAM

Weighted-
average
Manufacturer/exporter marg?n
(percent)
Produced and Exported by
Grobest ......ocoiiiiiiiie 0.00
Fish One ............... 0.00
Nha Trang Fisco .... 84.57
Bac Lieu Fisheries ..... 4.57
Cam Ranh Seafoods .... 4.57
Incomfish ... 4.57
Vietnam-Wide Rate® ................ 25.76

The Department will disclose
calculations performed for these final
results to the parties within five days of
the date of publication of this notice in
accordance with 19 CFR 351.224(b).

Assessment Rates

Upon issuance of the final results, the
Department will determine, and U.S.
Customs and Border Protection (““CBP”’)
shall assess, antidumping duties on all
appropriate entries. The Department
intends to issue assessment instructions
to CBP 15 days after the date of
publication of the final results of
review. Pursuant to 19 CFR
351.212(b)(1), we will calculate
importer-specific (or customer) ad
valorem duty assessment rates based on
the ratio of the total amount of the
dumping margins calculated for the
examined sales to the total entered
value of those same sales. We will
instruct CBP to assess antidumping
duties on all appropriate entries covered
by this review if any importer-specific
assessment rate calculated in the final
results of this review is above de
minimis.

8 See Preliminary Results at 10695 for a
discussion of how the Department determined the
separate rate margin for cooperative companies.

9The Vietnam-Wide entity includes Aquatic
Products Trading Company, Seaprodex Hanoi,
Kisimex, Nha Trang Company Limited, Nha Trang
Fisheries Co. Ltd., Seaprodex, Sea Products Imports
& Exports, Song Huong ASC Import-Export
Company Ltd., Song Huong ASC Joint Stock
Company, Viet Nhan Company, and V N Seafoods.

Cash Deposit Requirements

The following cash deposit
requirements will be effective upon
publication of these final results of this
administrative review for all shipments
of the subject merchandise entered, or
withdrawn from warehouse, for
consumption on or after the publication
date, as provided for by section
751(a)(2)(C) of the Act: (1) For subject
merchandise produced and exported by
Grobest, the cash-deposit rate will be
that established in these final results of
new shipper reviews; (2) for subject
merchandise exported by Grobest but
not manufactured by Grobest, the cash
deposit rate will continue to be the
Vietnamese-wide rate (i.e., 25.76
percent); (3) for the other exporters
listed above, the cash deposit rate will
be established in these final results of
review (except, if the rate is zero or de
minimis, i.e., less than 0.5 percent, no
cash deposit will be required for that
company); (4) for previously
investigated or reviewed Vietnamese
and non-Vietnamese exporters not listed
above that have separate rates, the cash
deposit rate will continue to be the
exporter-specific rate published for the
most recent period; (5) for all
Vietnamese exporters of subject
merchandise which have not been
found to be entitled to a separate rate,
the cash deposit rate will be the
Vietnamese-wide rate of 25.76 percent;
and (6) for all non-Vietnamese exporters
of subject merchandise which have not
received their own rate, the cash deposit
rate will be the rate applicable to the
Vietnamese exporters that supplied that
non-Vietnamese exporter. These deposit
requirements, when imposed, shall
remain in effect until further notice.

Notification of Interested Parties

This notice serves as a final reminder
to importers of their responsibility
under 19 CFR 351.402(f)(2) to file a
certificate regarding the reimbursement
of antidumping duties prior to
liquidation of the relevant entries
during the review period. Pursuant to 19
CFR 351.402(f)(3), failure to comply
with this requirement could result in
the Department’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of doubled antidumping duties.

This notice also serves as a reminder
to parties subject to administrative
protective order (“APO”) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO as explained in
the administrative protective order
itself. Timely written notification of the
return/destruction of APO materials or



Federal Register/Vol. 72, No. 176/ Wednesday, September 12, 2007 / Notices

52055

conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and the terms of an
APO is a sanctionable violation.

This notice of final results of this
administrative review and new shipper
review are issued and published in
accordance with sections 751(a)(2)(C)
and 777(i) of the Act and 19 CFR
351.221(b)(5) and 351.214()).

Dated: September 5, 2007.
David M. Spooner,

Assistant Secretary for Import
Administration.

Appendix I

1. General Issues

Comment 1: Shrimp Surrogate Value
Comment 2: Surrogate Financial Companies
A. Multiple Financial Statements from a

Single Company
B. Zero/Negative Profit
C. Subsidies
Comment 3: Zeroing
Comment 4: Exclusion of “Aberrational”
Bangladeshi Import Data from Surrogate
Values
Comment 5: Surrogate Value for Labor
Comment 6: By-Product Surrogate Value
Comment 7: Truck Freight Surrogate Value

II. Company-Specific Issues

Comment 8: Application of Partial Adverse
Facts Available to Fish One’s ““Salt2”
and Marinade Factors of Production

Comment 9: Leaflet Surrogate Value for Fish
One

Comment 10: Fish One’s STPP Calculation

Comment 11: Grobest’s Shrimp Surrogate
Value

[FR Doc. E7-17991 Filed 9-11-07; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-533-840]

Certain Frozen Warmwater Shrimp
from India: Final Results and Partial
Rescission of Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On March 9, 2007, the
Department of Commerce (the
Department) published the preliminary
results of the administrative review of
the antidumping duty order on certain
frozen warmwater shrimp (shrimp) from
India. This review covers 70 producers/
exporters of the subject merchandise to
the United States. The period of review
(POR) is August 4, 2004, through
January 31, 2006. We are rescinding the
review with respect to four companies
because these companies had no

reportable shipments of subject
merchandise during the POR.

Based on our analysis of the
comments received, we have made
certain changes in the margin
calculations. Therefore, the final results
differ from the preliminary results. The
final weighted—average dumping
margins for the reviewed firms are listed
below in the section entitled “Final
Results of Review.”

EFFECTIVE DATE: September 12, 2007.
FOR FURTHER INFORMATION CONTACT:
Elizabeth Eastwood, AD/CVD
Operations, Office 2, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC, 20230;
telephone (202) 482-3874.
SUPPLEMENTARY INFORMATION:

Background

This review covers 70 producers/
exporters.? The respondents which the
Department selected for individual
review are Devi Marine Food Exports
Private Limited, Kader Investment and
Trading Company Private Limited,
Premier Marine Products, Kader Exports
Private Limited, Universal Cold Storage
Private Limited, and Liberty Frozen
Foods Private Limited (collectively, “the
Liberty Group’’); Falcon Marine Exports
Limited (Falcon); and Hindustan Lever
Limited (HLL). The respondents which
were not selected for individual review
are listed in the “Final Results of
Review” section of this notice.

On March 9, 2007, the Department
published in the Federal Register the
preliminary results of administrative
review of the antidumping duty order
on shrimp from India. See Certain
Frozen Warmwater Shrimp from India:
Preliminary Results and Partial
Rescission of Antidumping Duty
Administrative Review, 72 FR 10658
(March 9, 2007) (Preliminary Results).

In April 2007, we received a
certification of accuracy from a
company official employed at
Kadalkanny Frozen Foods (Kadalkanny)
related to Kadalkanny’s April 28, 2006,
quantity and value (Q&V) questionnaire
response. Because Kadalkanny provided
an adequate explanation as to why the
Department did not receive this in a
timely manner, we accepted it as a one—
time exception. For further discussion,
see the “Facts Available” section of this
notice, below.

We invited parties to comment on our
preliminary results of review, as well as
on the additional information noted

1This figure does not include those companies
for which the Department is rescinding the
administrative review.

above. In April and May 2007, we
received case and rebuttal briefs from
the petitioner (i.e., the Ad Hoc Shrimp
Trade Action Committee) and the
respondents (i.e., Falcon, HLL, and the
Liberty Group).

On May 29, 2007, we held a hearing
at the request of Falcon, HLL, and the
Liberty Group.

The Department has conducted this
administrative review in accordance
with section 751 of the Tariff Act of
1930, as amended (the Act).

Scope of the Order

The scope of this order includes
certain frozen warmwater shrimp and
prawns, whether wild—caught (ocean
harvested) or farm-raised (produced by
aquaculture), head—on or head—off,
shell-on or peeled, tail-on or tail-off,2
deveined or not deveined, cooked or
raw, or otherwise processed in frozen
form.

The frozen warmwater shrimp and
prawn products included in the scope of
this order, regardless of definitions in
the Harmonized Tariff Schedule of the
United States (HTSUS), are products
which are processed from warmwater
shrimp and prawns through freezing
and which are sold in any count size.

The products described above may be
processed from any species of
warmwater shrimp and prawns.
Warmwater shrimp and prawns are
generally classified in, but are not
limited to, the Penaeidae family. Some
examples of the farmed and wild—
caught warmwater species include, but
are not limited to, whiteleg shrimp
(Penaeus vannemei), banana prawn
(Penaeus merguiensis), fleshy prawn
(Penaeus chinensis), giant river prawn
(Macrobrachium rosenbergii), giant tiger
prawn (Penaeus monodon), redspotted
shrimp (Penaeus brasiliensis), southern
brown shrimp (Penaeus subtilis),
southern pink shrimp (Penaeus
notialis), southern rough shrimp
(Trachypenaeus curvirostris), southern
white shrimp (Penaeus schmitti), blue
shrimp (Penaeus stylirostris), western
white shrimp (Penaeus occidentalis),
and Indian white prawn (Penaeus
indicus).

Frozen shrimp and prawns that are
packed with marinade, spices or sauce
are included in the scope of this order.
In addition, food preparations, which
are not “prepared meals,” that contain
more than 20 percent by weight of
shrimp or prawn are also included in
the scope of this order.

Excluded from the scope are: 1)
breaded shrimp and prawns (HTSUS

2“Tails” in this context means the tail fan, which
includes the telson and the uropods.
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subheading 1605.20.10.20); 2) shrimp
and prawns generally classified in the
Pandalidae family and commonly
referred to as coldwater shrimp, in any
state of processing; 3) fresh shrimp and
prawns whether shell-on or peeled
(HTSUS subheadings 0306.23.00.20 and
0306.23.00.40); 4) shrimp and prawns in
prepared meals (HTSUS subheading
1605.20.05.10); 5) dried shrimp and
prawns; 6) canned warmwater shrimp
and prawns (HTSUS subheading
1605.20.10.40); 7) certain dusted
shrimp; and 8) certain battered shrimp.
Dusted shrimp is a shrimp-based
product: 1) that is produced from fresh
(or thawed—from-frozen) and peeled
shrimp; 2) to which a “dusting” layer of
rice or wheat flour of at least 95 percent
purity has been applied; 3) with the
entire surface of the shrimp flesh
thoroughly and evenly coated with the
flour; 4) with the non—shrimp content of
the end product constituting between
four and 10 percent of the product’s
total weight after being dusted, but prior
to being frozen; and 5) that is subjected
to IQF freezing immediately after
application of the dusting layer.
Battered shrimp is a shrimp-based
product that, when dusted in
accordance with the definition of
dusting above, is coated with a wet
viscous layer containing egg and/or
milk, and par—fried.

The products covered by this order
are currently classified under the
following HTSUS subheadings:
0306.13.00.03, 0306.13.00.06,
0306.13.00.09, 0306.13.00.12,
0306.13.00.15, 0306.13.00.18,
0306.13.00.21, 0306.13.00.24,
0306.13.00.27, 0306.13.00.40,
1605.20.10.10, and 1605.20.10.30. These
HTSUS subheadings are provided for
convenience and for customs purposes
only and are not dispositive, but rather
the written description of the scope of
this order is dispositive.

Period of Review

The POR is August 4, 2004, through
January 31, 2006.

Partial Rescission of Review

Four of the companies that responded
to the Department’s Q&V questionnaire
stated that they had no shipments/
entries of subject merchandise into the
United States during the POR. These
companies are Balaji Seafoods Exports
(India) Ltd., Innovative Foods Limited,
Sharat Industries Limited, and Triveni
Fisheries Pvt. Ltd. However, based on
information obtained from U.S. Customs
and Border Protection (CBP), it
appeared that these companies did, in
fact, have shipments or entries of
subject merchandise entered into the

United States during the POR. As a
result, we requested that each of these
companies explain the entries in
question.

In response to the Department’s
solicitation, the companies
demonstrated that the entries at issue
were not reportable transactions because
they were either: 1) a non—paid sample;
or 2) reported by another company in its
Q&V response based on knowledge of
destination. Therefore, in accordance
with 19 CFR 351.213(d)(3), and
consistent with the Department’s
practice, we are rescinding our review
with respect to Balaji Seafoods Exports
(India) Ltd., Innovative Foods Limited,
Sharat Industries Limited, and Triveni
Fisheries Pvt. Ltd. See, e.g., Certain
Steel Concrete Reinforcing Bars From
Turkey; Final Results, Rescission of
Antidumping Duty Administrative
Review in Part, and Determination To
Revoke in Part, 70 FR 67665, 67666
(Nov. 8, 2005) (where we rescinded the
administrative review for companies
that demonstrated they had no
shipments during the POR).

Successor-in-Interest

As noted in the Preliminary Results,
in April 2006, one of the producers/
exporters named in the notice of
initiation, Coastal Corporation Ltd.
(Coastal Corp.), informed the
Department that, prior to the POR, it
operated under the name Coastal
Trawlers Limited (Coastal Trawlers).
Based on Coastal Corp.’s submission
addressing the four factors with respect
to this change in corporate structure
(i.e., management, production facilities
for the subject merchandise, supplier
relationships, and customer base),? in
the preliminary results we preliminarily
found that Coastal Corp.’s
organizational structure, management,
production facilities, supplier
relationships, and customers have
remained essentially unchanged.
Further, we found that Coastal Corp.
operates as the same business entity as
Coastal Trawlers with respect to the
production and sale of shrimp.
Therefore, we preliminarily determined
that Coastal Corp. was the successor—in-
interest to Coastal Trawlers. See
Preliminary Results, 72 FR at 10660—61.

Since the preliminary results, we
requested additional information from

3 See Notice of Initiation and Preliminary Results
of Antidumping Duty Changed Circumstances
Review: Certain Softwood Lumber Products from
Canada, 70 FR 50299, 50300-01 (Aug. 26, 2005)
(setting forth the four factors to be considered for
successorship determinations), unchanged in
Notice of Final Results of Antidumping Duty
Changed Circumstances Review: Certain Softwood
Lumber Products from Canada, 70 FR 54721 (Oct.
13, 2005).

Coastal Corp. to substantiate its
assertions regarding the four factors.
Although Coastal Corp. did respond to
the Department’s requests for further
information, this response was neither
properly filed nor accompanied by a
public version, as required by 19 CFR
351.304(c). Thus, we are unable to
consider this information for purposes
of the final results. As a result, we find
that there is insufficient evidence on the
record to support our preliminary
finding that Coastal Corp. is the
successor—in-interest to Coastal
Trawlers, and thus we have treated
these companies as separate entities for
purposes of this administrative review.
Because the companies responded to the
Department’s request for Q&V data in
this review, we have assigned both
Coastal Corp. and Coastal Trawlers the
review—specific average rate as separate
entities.

Facts Available

In the preliminary results, we
determined that, in accordance with
section 776(a)(2)(A) of the Act, the use
of facts available was appropriate as the
basis for the dumping margins for the
following producer/exporters: Amison
Foods Ltd., Amison Seafoods Ltd., Baby
Marine (Eastern) Exports, Baby Marine
Exports, and Baby Marine Products
Cherukattu Industries (Marine Div),
Global Sea Foods & Hotels Ltd, HA & R
Enterprises, InterSea Exports
Corporation, Kadalkanny Frozen Foods,
Lotus Sea Farms, National Steel,
National Steel & Agro Ind, Nsil Exports,
Premier Marine Foods, R F. Exports, and
Vaibhav Sea Foods (Vaibhav). See
Preliminary Results, 72 FR at 10661-62.

Section 776(a) of the Act provides that
the Department will apply ““facts
otherwise available” if, inter alia,
necessary information is not available
on the record or an interested party: 1)
withholds information that has been
requested by the Department; 2) fails to
provide such information within the
deadlines established, or in the form or
manner requested by the Department; 3)
significantly impedes a proceeding; or
4) provides such information, but the
information cannot be verified.

In April 2006, the Department
requested that all companies subject to
review respond to the Department’s
Q&V questionnaire for purposes of
mandatory respondent selection. The
original deadline to file a response was
April 28, 2006. Because numerous
companies did not respond to this
initial request for information, in May
2006 the Department issued letters to
these companies affording them a
second opportunity to submit a
response to the Department’s Q&V
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questionnaire. However, the following
companies failed to respond to the
Department’s second request for Q&V
data: Amison Foods Ltd., Amison
Seafoods Ltd., Cherukattu Industries
(Marine Div), Global Sea Foods & Hotels
Ltd, HA & R Enterprises, InterSea
Exports Corporation, Lotus Sea Farms,
National Steel, National Steel & Agro
Ind, Nsil Exports, Premier Marine
Foods, R F. Exports, and Vaibhav. On
February 6, 2007, the Department
placed documentation on the record
confirming delivery of the
questionnaires to each of these
companies. See the Memorandum to the
File from Elizabeth Eastwood entitled,
“Placing Delivery Information on the
Record of the 2004-2006 Antidumping
Duty Administrative Review on Certain
Frozen Warmwater Shrimp from India,”
dated February 6, 2007. By failing to
respond to the Department’s Q&V
questionnaire, these companies
withheld requested information and
significantly impeded the proceeding.
Thus, pursuant to sections 776(a)(2)(A)
and (C) of the Act, because these
companies did not respond to the
Department’s questionnaire, the
Department preliminarily found that the
use of total facts available was
warranted.

Furthermore, three additional
companies (i.e., Baby Marine (Eastern)
Exports, Baby Marine Exports, and Baby
Marine Products) claimed that they
made no shipments of subject
merchandise to the United States during
the POR. Because we were unable to
confirm the accuracy of their claims
with CBP, we requested further
information/clarification from these
exporters. However, these companies
failed to provide the requested
information.

By failing to respond to the
Department’s requests, these companies
withheld requested information and
significantly impeded the proceeding.
Therefore, as in the preliminary results,
the Department finds that the use of
total facts available for Amison Foods
Ltd., Amison Seafoods Ltd., Baby
Marine (Eastern) Exports, Baby Marine
Exports, and Baby Marine Products,
Cherukattu Industries (Marine Div),
Global Sea Foods & Hotels Ltd, HA & R
Enterprises, InterSea Exports
Corporation, Lotus Sea Farms, National
Steel, National Steel & Agro Ind, Nsil

Exports, Premier Marine Foods, and R F.

Exports is appropriate pursuant to
sections 776(a)(2)(A) and (C) of the Act.
See Preliminary Results, 72 FR at
10661-62.

However, we are reversing our
preliminary decision to base the margin
for Vaibhav on total facts available. In

the preliminary results, we assigned
Vaibhav a margin based on total facts
available because the company did not
respond to the Department’s Q&V
questionnaire. In its case brief, Vaibhav
provided information documenting that
it did not respond to the Q&V
questionnaire because the company
never received it. In fact, Vaibhav
demonstrated that it ceased operations
before the date on which Federal
Express delivered the Q&V
questionnaire to it. Because we find that
Vaibhav has demonstrated that its
failure to respond to the Department’s
Q&V questionnaire was due to
circumstances beyond its control, we
are reversing our preliminary decision
to base the margin for Vaibhav on total
facts available. Thus, we are now
assigning Vaibhav the review—specific
average rate. For further discussion, see
the Issues and Decision Memorandum
(the Decision Memo) at Comment 10.

Finally, we are also reversing our
preliminary decision to base the margin
for Kadalkanny on total facts available.
In the preliminary results, we assigned
Kadalkanny a margin based on total
facts available because the company
failed to properly file its Q&V
questionnaire response when it did not
submit a company official certification
either with its submission or in
response to the Department’s
subsequent request that it do so. On
April 10, 2007, we received the
certification of accuracy Kadalkanny
related to Kadalkanny’s April 28, 2006,
Q&V questionnaire response. In this
submission, Kadalkanny informed the
Department that it intended to send the
required certification of accuracy via
Federal Express, where it could be
tracked; however, a company employee
instead inadvertently sent the document
via Indian first—class mail and thus
Kadalkanny was unaware that the
Department had not received its
certification until the preliminary
results. Because we find Kadalkanny’s
explanation adequate, we accepted
Kadalkanny’s submission pursuant to 19
CFR 351.302(b). Thus, we now have a
copy of Kadalkanny’s certification of
accuracy on the record of this
administrative review and we are
reversing our preliminary decision to
base the margin for Kadalkanny on total
facts available. Consequently, we are
now assigning Kadalkanny the review—
specific average rate.

Adverse Facts Available

In selecting from among the facts
otherwise available, section 776(b) of
the Act authorizes the Department to
use an adverse inference if the
Department finds that an interested

party failed to cooperate by not acting
to the best of its ability to comply with
the request for information. See, e.g.,
Notice of Final Results of Antidumping
Duty Administrative Review: Stainless
Steel Bar from India, 70 FR 54023,
54025-26 (Sept. 13, 2005); see also
Notice of Final Determination of Sales
at Less Than Fair Value and Final
Negative Critical Circumstances: Carbon
and Certain Alloy Steel Wire Rod from
Brazil, 67 FR 55792, 55794-96 (Aug. 30,
2002). Adverse inferences are
appropriate “to ensure that the party
does not obtain a more favorable result
by failing to cooperate than if it had
cooperated fully.” See Statement of
Administrative Action accompanying
the Uruguay Round Agreements Act,
H.R. Rep. No. 103-316, Vol. 1 (1994), at
870. Furthermore, ““affirmative evidence
of bad faith on the part of a respondent
is not required before the Department
may make an adverse inference.” See
Antidumping Duties; Countervailing
Duties; Final Rule, 62 FR 27296, 27340
(May 19, 1997). See also, Nippon Steel
Corp. v. United States, 337 F.3d 1373,
1382 (Fed. Cir. 2003) (Nippon). We find
that Amison Foods Ltd., Amison
Seafoods Ltd., Baby Marine (Eastern)
Exports, Baby Marine Exports, and Baby
Marine Products Cherukattu Industries
(Marine Div), Global Sea Foods & Hotels
Ltd, HA & R Enterprises, InterSea
Exports Corporation, Lotus Sea Farms,
National Steel, National St