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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301

[Docket No. APHIS-2007-0072]

Black Stem Rust; Addition of Rust-
Resistant Varieties; Correction

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Direct final rule; correction.

SUMMARY: We are correcting an error in
the amendatory instructions in our
direct final rule that added four varieties
to the list of rust-resistant Berberis
species or cultivars in the black stem
rust quarantine and regulations. The
direct final rule was published in the
Federal Register on June 12, 2007 (72
FR 32165-32167, Docket No. APHIS—
2007-0072) and became effective on
August 13, 2007.

DATES: Effective Date: December 20,
2007.

FOR FURTHER INFORMATION CONTACT: Dr.
Vedpal Malik, Agriculturalist, Invasive
Species and Pest Management, PPQ,
APHIS, 4700 River Road, Unit 134,
Riverdale, MD 20737-1236; (301) 734—
6774.

SUPPLEMENTARY INFORMATION: In a direct
final rule published in the Federal
Register on June 12, 2007 (72 FR 32165—
32167, Docket No. APHIS-2007-0072)
and effective on August 13, 2007, we
amended the black stem rust quarantine
and regulations in 7 CFR part 301 by
adding four varieties to the list of rust-
resistant Berberis species or cultivars in
§ 301.38-2 of the regulations.

In the amendatory instructions we
stated that we were amending paragraph
(b) of §301.38-2 in order to add the four
varieties to the list of rust-resistant
Berberis species or cultivars. However,
this was incorrect. We should have

stated that we were amending paragraph
(a)(1) of §301.38—2. This document
corrects that error.

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

m Accordingly, 7 CFR part 301 is
amended as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

m 1. The authority citation for part 301
continues to read as follows:

Authority: 7 U.S.C. 7701-7772 and 7781—
7786; 7 CFR 2.22, 2.80, and 371.3.

Section 301.75—15 issued under Sec. 204,
Title II, Public Law 106—-113, 113 Stat.
1501A—-293; sections 301.75-15 and 301.75—
16 issued under Sec. 203, Title II, Public Law
106—-224, 114 Stat. 400 (7 U.S.C. 1421 note).

m 2. In § 301.38-2, paragraph (a)(1) is
amended by adding, in alphabetical
order, the following rust-resistant
Berberis species:

§301.38-2 Regulated articles.
(a] * % %
(1] * % %

* * * * *

B. thunbergii atropurpurea ‘Moretti
Select’

* * * * *

B. thunbergii ‘Fireball’

* * * * *

B. thunbergii ‘Orange Rocket’

* * * * *

B. thunbergii ‘Sparkler’

* * * * *

Done in Washington, DC, this 14th day of
December 2007.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.
[FR Doc. E7—24678 Filed 12—19-07; 8:45 am]

BILLING CODE 3410-34-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 19, 20, and 50
RIN 3150-AH40

Occupational Dose Records, Labeling
Containers, and the Total Effective
Dose Equivalent; Deferral of Effective
Date

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule: deferral of effective
date.

SUMMARY: The Nuclear Regulatory
Commission published a final rule
amending regulations that would
become effective January 3, 2008. The
final rule, published December 4, 2007
(72 FR 68043) related to the reporting of
annual dose to workers, the definition of
Total Effective Dose Equivalent (TEDE),
the labeling of certain containers
holding licensed material, and the
determination of cumulative
occupational radiation dose. The NRC is
deferring the effective date of the final
rule until Office of Budget and
Management (OMB) review and
clearance of the rule’s information
collections is completed. NRC
anticipates the new effective date for
this rule will be February 15, 2008. The
NRC will publish a subsequent
document to confirm this effective date.

DATES: Effective Date: The effective date
of the final rule published December 4,
2007 (72 FR 68043) is deferred until
February 15, 2008.

ADDRESSES: Publicly available
documents related to this rulemaking
may be viewed electronically on the
public computers located at the NRC’s
Public Document Room (PDR), Room
O1F21, One White Flint North, 11555
Rockville Pike, Rockville, Maryland.
The PDR reproduction contractor will
copy documents for a fee. Publicly
available documents created or received
at the NRC are available electronically at
the NRC’s Electronic Reading Room at
http://www.nrc.gov/NRC/reading-rm/
adams.html. From this site, the public
can gain entry into the NRC’s
Agencywide Document Access and
Management System (ADAMS), which
provides text and image files of NRC’s
public documents. If you do not have
access to ADAMS or if there are
problems in accessing the documents
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located in ADAMS, contact the NRC’s
PDR Reference staff at (800) 397—4209,
(301) 415-4737, or by e-mail to
pdr@nrc.gov.

FOR FURTHER INFORMATION CONTACT:
Stewart Schneider, Office of Nuclear
Reactor Regulation, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001; telephone (301) 415—
4123; e-mail sxs4@nrc.gov.
SUPPLEMENTARY INFORMATION: The
Nuclear Regulatory Commission
published a final rule amending
regulations that would become effective
January 3, 2008. The final rule,
published December 4, 2007 (72 FR
68043) related to the reporting of annual
dose to workers, the definition of Total
Effective Dose Equivalent (TEDE), the
labeling of certain containers holding
licensed material, and the determination
of cumulative occupational radiation
dose. This final rule will limit the
routine reporting of annual doses to
those workers whose annual dose
exceeds a specific dose threshold or
who request a report. The rule will also
modify the labeling requirements for
certain containers holding licensed
material within posted areas in nuclear
power facilities, and will amend the
definition of TEDE to be consistent with
current Commission policy. Finally, this
rule will remove the requirement that
licensees attempt to obtain cumulative
exposure records for workers unless
these individuals are being authorized
to receive a planned special exposure.
These revisions will reduce the
administrative and information
collection burdens on NRC and
Agreement State licensees without
affecting the level of protection for
either the health and safety of workers
and the public, or for the environment.
This final rule will amend
information collection requirements
contained in 10 CFR parts 19, 20, and
50, and NRC Form 4 that are subject to
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.). These
information collection requirements
were sent for approval to the Office of
Management and Budget on November
28, 2007; while the changes to 10 CFR
parts 19, 20, and 50, and NRC Form 4
do not contain a new or amended
information collection requirements, the
NRC has not received final clearance for
these amended requirements. Because
the rule will reduce the burden for
existing information collection
requirements, the public burden for the
information collections in 10 CFR part
19 and NRC Form 4 is expected to be
decreased by 235 and 44 hours per
licensee, respectively. This reduction
includes the time required for reviewing

instructions, searching existing data
sources, gathering and maintaining the
data needed and completing and
reviewing the information collection.
Existing requirements were approved by
the Office of Management and Budget,
approval number(s) 3150-0044, 3150—
0014, 3150—0011, and 3150-0005.

In order to allow sufficient time for
OMB to complete its review of the
information collections requirements
imposed in this rule, the NRC is
deferring the effective date of the
December 4, 2007, amendments to 10
CFR parts 19, 20, and 50 until February
15, 2008.

Dated at Rockville, Maryland, this 13th day
of December 2007.

For the Nuclear Regulatory Commission.
Annette L. Vietti-Cook,

Secretary of the Commission.
[FR Doc. E7—-24636 Filed 12—-19-07; 8:45 am]
BILLING CODE 7590-01-P

FEDERAL RESERVE SYSTEM

12 CFR Part 203
[Regulation C; Docket No. R-1303]

Home Mortgage Disclosure

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule; staff commentary.

SUMMARY: The Board is publishing a
final rule amending the staff
commentary that interprets the
requirements of Regulation C (Home
Mortgage Disclosure). The staff
commentary is amended to increase the
asset-size exemption threshold for
depository institutions based on the
annual percentage change in the
Consumer Price Index for Urban Wage
Earners and Clerical Workers. The
adjustment from $36 million to $37
million reflects the increase of that
index by 2.70% percent during the
twelve-month period ending in
November 2007. Thus, depository
institutions with assets of $37 million or
less as of December 31, 2007, are
exempt from collecting data in 2008.

DATES: Effective January 1, 2008.

FOR FURTHER INFORMATION CONTACT: Dan
S. Sokolov or John C. Wood, Counsels,
Division of Consumer and Community
Affairs, at (202) 452—-3667; for users of
Telecommunications Device for the Deaf
(TDD) only, contact (202) 263—4869.
SUPPLEMENTARY INFORMATION: The Home
Mortgage Disclosure Act (HMDA; 12
U.S.C. 2801 et seq.) requires most
mortgage lenders located in
metropolitan areas to collect data about

their housing-related lending activity.
Annually, lenders must report that data
to their federal supervisory agencies and
make the data available to the public.
The Board’s Regulation C (12 CFR part
203) implements HMDA.

Prior to 1997, HMDA exempted
depository institutions with assets
totaling $10 million or less, as of the
preceding year-end. Provisions of the
Economic Growth and Regulatory
Paperwork Reduction Act of 1996
(codified at 12 U.S.C. 2808(b)) amended
HMDA to expand the exemption for
small depository institutions. The
statutory amendment increased the
asset-size exemption threshold by
requiring a one-time adjustment of the
$10 million figure based on the
percentage by which the Consumer
Price Index for Urban Wage Earners and
Clerical Workers (CPIW) for 1996
exceeded the CPIW for 1975, and
provided for annual adjustments
thereafter based on the annual
percentage increase in the CPIW. The
one-time adjustment increased the
exemption threshold to $28 million for
1997 data collection.

Section 203.2(e)(1)(i) of Regulation C
provides that the Board will adjust the
threshold based on the year-to-year
change in the average of the CPIW, not
seasonally adjusted, for each twelve-
month period ending in November,
rounded to the nearest million. Pursuant
to this section, the Board has adjusted
the threshold annually, as appropriate.

For 2007, the threshold was $36
million. During the twelve-month
period ending in November 2007, the
CPIW increased by 2.70% percent. As a
result, the exemption threshold is raised
to $37 million. Thus, depository
institutions with assets of $37 million or
less as of December 31, 2007, are
exempt from collecting data in 2008. An
institution’s exemption from collecting
data in 2008 does not affect its
responsibility to report data it was
required to collect in 2007.

Final Rule

Under the Administrative Procedure
Act, notice and opportunity for public
comment are not required if the Board
finds that notice and public comment
are unnecessary. 5 U.S.C. 553(b)(B). The
amendment in this notice is technical.
Comment 2(e)-2 to section 203.2 of the
regulation is amended to implement the
increase in the exemption threshold.
This amendment merely applies the
formula established by Regulation G for
determining adjustments to the
exemption threshold. For these reasons,
the Board has determined that
publishing a notice of proposed
rulemaking and providing opportunity
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for public comment are unnecessary.
Therefore, the amendment is adopted in
final form.

List of Subjects in 12 CFR Part 203

Banks, Banking, Federal Reserve
System, Mortgages, Reporting and
recordkeeping requirements.

m For the reasons set forth in the
preamble, the Board amends 12 CFR
part 203 as follows:

PART 203—HOME MORTGAGE
DISCLOSURE (REGULATION C)

m 1. The authority citation for part 203
continues to read as follows:

Authority: 12 U.S.C. 2801-2810.

m 2. In Supplement I to part 203, under
section 203.2 Definitions, 2(e) Financial
Institution, paragraph 2. is revised.

Supplement I to Part 203—Staff
Commentary

* * * * *

Section 203.2—Definitions
2(e) Financial Institution
* * * * *

2. Adjustment of exemption threshold for
depository institutions. For data collection in
2008, the asset-size exemption threshold is
$37 million. Depository institutions with
assets at or below $37 million as of December
31, 2007 are exempt from collecting data for
2008.

* * * * *

By order of the Board of Governors of the
Federal Reserve System, acting through the
Director of the Division of Consumer and
Community Affairs under delegated
authority, December 14, 2007.

Jennifer J. Johnson,

Secretary of the Board.

[FR Doc. E7—24612 Filed 12—-19-07; 8:45 am]|
BILLING CODE 6210-01-P

DEPARTMENT OF THE TREASURY
Office of Thrift Supervision

12 CFR Part 584

[Docket ID OTS-2007-0007]

RIN 1550-AC10

Permissible Activities of Savings and
Loan Holding Companies

AGENCY: Office of Thrift Supervision,
Treasury.
ACTION: Final rule.

SUMMARY: The Office of Thrift
Supervision (OTS) is revising its
regulations, at 12 CFR 584.2 and 584.2—
2, to expand the permissible activities of
savings and loan holding companies
(SLHGs) to the full extent permitted

under the Home Owners’ Loan Act
(HOLA). In addition, OTS is amending
12 CFR 584.4 to conform the regulation
to the statute that it is intended to
implement, and to set forth standards
that OTS will use to evaluate
applications submitted pursuant to the
statutory application requirement.

DATES: This rule is effective April, 2008.

FOR FURTHER INFORMATION CONTACT:
Donald W. Dwyer, Director,
Applications, Examination and
Supervision—Operations, (202) 906—
6414; or Kevin A. Corcoran, (202) 906—
6962, Deputy Chief Counsel for
Business Transactions, Office of Chief
Counsel; Office of Thrift Supervision,
1700 G Street, NW., Washington, DC
20552,

SUPPLEMENTARY INFORMATION:

I. Introduction

On March 27, 2007, OTS published a
notice of proposed rulemaking (NPR)
that proposed certain changes to the
OTS Holding Company Regulations.? In
the NPR, OTS proposed to expand the
activities permissible for SLHCs. In
addition, OTS proposed to revise its
regulations at 12 CFR 584.4 to: (i)
Conform to the statute it implements by
providing that OTS may approve
acquisitions by SLHCs of more than five
percent of the voting shares of a savings
association that is not a subsidiary of
the acquiring SLHGC, or more than five
percent of the voting shares of a SLHC
that is not a subsidiary of the acquiring
SLHC; (ii) provide approval standards
for applications submitted under the
regulation; and (iii) reorganize the
regulation.

A. Holding Company Activities

With respect to holding company
activities, under section 10(c)(9) of the
HOLA,2 SLHCs generally are permitted
to engage only in activities that are
permissible for financial holding
companies under section 4(k) of the
Bank Holding Company Act (BHCA),? or
activities that are listed in section
10(c)(2) of the HOLA.4 Section
10(c)(2)(F)(i) permits SLHCs to engage
in activities:
which the Board of Governors of the Federal
Reserve System, by regulation, has
determined to be permissible for bank
holding companies under section 1843(c) of
this title, unless the Director, by regulation,

172 FR 14246 (Mar. 27, 2007).

212 U.S.C. 1467a(c)(9).

312 U.S.C. 1843(k).

412 U.S.C. 1467a(c)(2). SLHCs that were SLHCs
on May 4, 1999, and meet certain other
requirements, are excepted from the activities
limitations of section 10(c)(9) of the HOLA. See 12
U.S.C. 1467a(c)(9)(C).

prohibits or limits any such activity for
savings and loan holding companies. * * *5

As authorized by the statute, OTS
limited the activities permitted for
SLHCs under section 10(c)(2)(F)(i) of the
HOLA. OTS regulations implementing
section 10(c)(2)(F)(i) have limited the
activities that are permissible under this
authority to activities that the Board of
Governors of the Federal Reserve
System (FRB) has permitted for bank
holding companies under regulations
implementing section 4(c)(8) of the
BHCA.®

In the NPR, OTS observed that the
regulatory scheme for SLHCs has
changed significantly since the
regulations were first promulgated in
1987. In 1987, most SLHCs were
excepted from activities restrictions.
After the passage of the Gramm-Leach-
Bliley Act7 in 1999, all new SLHCs have
been, with limited exceptions, subject to
activities restrictions.

In addition, since 1987 many foreign
entities have acquired, or have
expressed interest in acquiring, a
savings association. To the extent that
sections 4(c)(9) and 4(c)(13) of the
BHCA, and regulations that the FRB has
promulgated thereunder, authorize bank
holding companies with foreign
operations to engage in certain
activities, it would appear appropriate
to provide the same authority to SLHCs.

For many years, bank holding
companies have been permitted to
engage in the activities described in
section 4(c) of the BHCA, consistent
with the regulations of the FRB. OTS is
not aware of any safety and soundness
or other reason why SLHCs should not
be permitted to engage in the same
activities.

Accordingly, OTS proposed to revise
its regulations to enable SLHCs to
engage in activities that the FRB has
permitted under any regulation that the
FRB has promulgated under section 4(c)
of the BHCA.

B. Approval Requirement for Certain
Acquisitions by SLHCs

Section 10(e)(1)(A)(iii) of HOLA
prohibits SLHCs from directly or
indirectly acquiring, without OTS
approval, more than five percent of the
voting shares of a savings association
that is not a subsidiary of the acquiring
SLHG, or more than five percent of the
voting shares of a SLHC that is not a
subsidiary of the acquiring SLHC.8

512 U.S.C. 1467a(c)(2)(F)(i).
612 U.S.C. 1843(c)(8).
7Pub. L. 106-102, 113 Stat. 338, section 401.
812 U.S.C. 1467a(e)(1)(A)(iii). The statute
establishes eight exceptions from the approval
Continued
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The Holding Company Regulations, at
12 CFR 584.4, implement section
10(e)(1)(A)(iii) of HOLA. The American
Homeownership and Economic
Opportunity Act of 20009 (AHEO Act)
amended section 10(e)(1)(A)(iii) to
replace the former absolute prohibition
on SLHCs acquiring more than five
percent of the voting shares of a savings
association or SLHC not a subsidiary of
the acquiring SLHC (subject to the
exceptions noted above), with a
regulatory approval requirement. In the
NPR, OTS proposed to replace the
absolute prohibition in the regulation
with an approval requirement, to make
the regulation consistent with the
statute.

In addition, although the AHEO Act
established a regulatory approval
requirement for the acquisitions in
question, the statute did not establish
approval standards for applications
submitted as a result of the approval
requirement. OTS proposed to amend
the regulation to set forth approval
standards for applications submitted
under section 10(e)(1)(A)(iii) and
§584.4.

Finally, in light of the amendments to
§ 584.4 proposed above, OTS proposed
to reorganize § 584.4.

II. Public Comments

OTS received six comments regarding
the NPR. Three were from trade
associations in which savings
associations are members, one was from
a savings association, one was from an
SLHC, and one was from a trade
association in which credit unions are
members.

All of the comments except one
expressed support for the proposed
amendments. The comment that did not
support the proposed amendments did
not object to the expansion of
permissible holding company activities
or the revisions to section 584.4, but
asserted that the proposed regulation
would provide “insufficient
transparency” because the provisions
relating to permissible holding company
activities did not provide for public
comment in the event an application
was required.1?

requirement. See 12 U.S.C. 1467a(e)(1)(A)(iii)(I)—
(VIID). In addition, section 10(e)(1)(A)(iii) prohibits
multiple SLHCs from acquiring or retaining more
than five percent of the voting shares of any
company not a subsidiary that is engaged in any
business activity other than the activities specified
in section 10(c)(2) of HOLA.

9Pub. L. 106-569 (Dec. 27, 2000), at section 1202,
114 Stat. 3032.

10The same commenter also asserted that OTS
should undertake greater efforts to ensure that
information regarding SLHC activities and
acquisitions is widely disseminated on a national
basis to those in the financial services industry who

OTS has considered the comment and
has decided not to require public notice
and comment for applications required
under the holding company activities
regulations. The application provisions
of the holding company activities
regulations have been in place since the
1980s, and have not required
publication. OTS is not aware of any
negative consequences that have
resulted from the lack of a publication
requirement. Moreover, the relevant
statute, section 10(c)(4) of HOLA, does
not require publication. Also, no public
comment is required for SLHCs to
engage in financial holding company
activities, which generally are broader
than bank holding company activities.
Finally, in the event that OTS concludes
that public comment is appropriate in a
particular case, OTS may require public
notice and comment.

Four of the remaining comments
made specific suggestions regarding the
proposed regulation.

One commenter requested that OTS
clarify that any SLHC that seeks to
exercise powers that the FRB has
provided to bank holding companies
pursuant to sections 4(c)(9) or 4(c)(13) of
the BHCA must comply with the terms
and conditions that the FRB has applied
to bank holding companies under FRB
regulations, including the Qualifying
Foreign Banking Organization (QFBO)
test, and 12 CFR 211.602.

It is OTS’s position that SLHCs that
exercise powers pursuant to section
4(c)(9) of the BHCA must comply with
the QFBO test, and that SLHCs that
exercise powers pursuant to section
4(c)(13) of the BHCA must comply with
12 CFR 211.602. OTS believes that the
regulation, as proposed, and as
promulgated today, makes clear that
SLHCs that propose to engage in
activities that are permissible for bank
holding companies under section 4(c) of

are interested in following these activities. OTS
considers this comment to be beyond the scope of
the NPR. In any event, information regarding
acquisitions of depository institutions by SLHCs is
publicly available, and information regarding the
activities of SLHCs with securities registered under
the Securities Exchange Act of 1934 is publicly
available.

The commenter also asserted that the OTS
Application Processing Regulations should be
revised to require a meeting to occur where a
commenter raises an objection to a transaction. This
comment also is beyond the scope of the NPR. OTS
recently amended 12 CFR 516.170 to eliminate the
requirement that a meeting be held under such
circumstances, and state, instead, that OTS will
grant a meeting request if it “finds that written
submissions are insufficient to address facts or
issues raised in an application, or otherwise
determines that a meeting will benefit the decision-
making process.” See 69 FR 68239, at 68242 (Nov.
24, 2004). The amendment revised the meeting
provisions to conform more closely to those of the
other banking agencies.

the BHCA generally must do so
pursuant to the conditions set forth in
the FRB’s regulations. In this regard, the
regulation provides that “the services
and activities permissible for bank
holding companies pursuant to
regulations that the [FRB] has
promulgated pursuant to section 4(c) of
the [BHCA] are permissible for [SLHCs
and their non-savings association
subsidiaries].”

Another commenter asserted that,
since 1999, the FRB has approved
certain bank holding company activities
that were not approved as of 1999 on an
informal basis through the issuance of
interpretations. The commenter urges
OTS to confirm that if the “activity has
been approved by an interpretation of
Section 4(c)(8) for bank holding
companies, * * * the activity be
considered approved for savings and
loan holding companies.”

The HOLA and OTS regulations
provide that if an activity has been
permitted under the FRB’s regulations,
promulgated under section 4(c) of the
BHCA, it is permissible for SLHCs. If the
FRB has interpreted those regulations to
permit certain activities, OTS would
generally adhere to those
interpretations. However, without
knowing the facts and circumstances
regarding a particular interpretation,
OTS cannot confirm the commenter’s
position with respect to any particular
interpretation.

The same commenter has requested
that OTS clarify that OTS’s procedures
and requirements for SLHC activities
remain separate and distinct from those
of the FRB for bank holding companies.
The commenter asserts that imposition
of additional regulatory procedures and
requirements for SLHCs would require
further public notice and comment.

OTS regulations, at 12 CFR 584.2-2,
set forth the procedures for filing with
OTS for permission to engage in bank
holding company activities.

As noted in the preamble to the NPR,
Section 10(c)(4) of the HOLA generally
requires prior OTS approval with
respect to the activities described in
section 10(c)(2)(F)(i) of the HOLA.
Certain of these activities are already
permitted under other OTS regulations
without prior OTS approval, or are
permitted under FRB regulations
without prior FRB approval. In the
preamble to the NPR, OTS proposed, in
order to avoid imposing additional
restrictions on currently permissible
activities, and to provide for parity
between bank holding companies and
SLHCs to the extent possible, to provide
in the regulation that activities that are
authorized under section 10(c)(2)(F)(i)
of HOLA, but are also permissible under
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other provisions of section 10(c) of the
HOLA or under FRB regulations without
prior FRB approval are preapproved.

OTS, in preparing this final
regulation, has carefully considered the
provisions of section 10(c)(4) of the
HOLA, and of OTS regulations. Section
10(c)(4) of HOLA requires that OTS, in
reviewing an application by an SLHC to
engage in a bank holding company
activity under authority of section
10(c)(2)(F)() of the HOLA, consider
whether the performance of the activity
in question can reasonably be expected
to produce benefits to the public that
outweigh possible adverse effects of
such activity, the managerial resources
of the companies involved, and the
adequacy of the financial resources,
including capital, of the companies
involved. 11

Because the standard requires OTS to
consider factors relating to the specific
company and activity, OTS believes that
preapproval of such activities is not
appropriate for all SLHCs. 12 However,
OTS conducts comprehensive
consolidated supervision of SLHCs,
including assessing financial and
managerial resources at each holding
company examination, and on a routine
basis through ongoing offsite
monitoring. OTS, therefore, believes
that an SLHC that received a rating of
satisfactory or above prior to January 1,
2008, or a composite rating of “1” or
“2” thereafter, on its most recent
examination, and is not deemed to be in
a troubled condition 13 meets the
statutory criteria pertaining to
managerial and financial resources. In
addition, OTS believes that, where an
SLHC that has the requisite managerial
and financial resources proposes to
commence an activity de novo, the
activity would not lead to undue
concentration of resources, decreased or
unfair competition, conflicts of interest,
or unsound financial practices. 14

1112 U.S.C. 1467a(c)(4)(B).

12 The final regulation provides that if the activity
is permissible for an SLHC under authority other
than section 10(c)(2)(F)(i) of the HOLA, the
application requirements of § 584.2-2 are
inapplicable.

13 “Troubled condition” is defined at 12 CFR
563.555. An SLHC is deemed to be in a troubled
condition if it has an unsatisfactory rating under
OTS’s holding company rating system, or has been
informed in writing by OTS that it has an adverse
effect on its subsidiary savings association; is
subject to a capital directive, a cease-and-desist
order, a consent order, a formal written agreement,
or a prompt corrective action directive relating to
the safety and soundness or financial viability of
the savings association; or is informed in writing by
OTS that it is in troubled condition.

14 0TS believes that the de novo activity would,
by its nature, add a competitor to any relevant
market, and also reduce the concentration of
resources; also, where the SLHC meets the
managerial and financial resources standards, it

Accordingly, OTS is amending the
Holding Company Regulation to provide
that where any SLHC that proposes to
engage in an activity on a de novo basis
is rated satisfactory or above and is not
in a troubled condition, the activity is
preapproved. 15

Finally, one commenter, a savings
association subsidiary of a mutual
holding company (MHC), requested that
OTS clarify one of the effects of the
proposal on permissible activities for
MHCs.

Under 12 CFR 575.11(a), an MHC may
engage in any business activity specified
in section 10(c)(2) or section 10(c)(9) of
the HOLA. Because OTS previously
limited the bank holding company
activities that SLHCs may engage in
under section 10(c)(2)(F)(i) to the
section 4(c)(8) activities, activities
described in other subsections of section
4(c) generally have not been permissible
for MHCs.

Section 4(c)(6) of the BHCA permits
bank holding companies to hold less
than five percent of the outstanding
shares of any company. Today’s
amendment to the holding company
activities regulations results in
§575.11(a) authorizing mutual holding
companies to engage in the activity of
holding less than five percent of the
stock of any entity.

The comment notes that a separate
section of the MHC regulations, 12 CFR
575.10(a)(6), includes language that
appears to contradict this result. Section
575.10(a)(6) provides that an MHC may
make controlling or non-controlling
investments in the stock of entities other
than savings associations or SLHCs only
under certain circumstances. One of the
requirements is that the company in
which the investment is made be
engaged exclusively in activities that are
permissible for MHCs pursuant to
section 575.11(a), or that the stock may
be purchased by a federal savings
association under the OTS subordinate
organization regulations or by a state
savings association under the law of the
relevant state.

The commenter’s concern is that
while §10(c)(2) and §575.11(a), by their
terms, permit MHCs to hold up to five
percent of the voting stock of any entity,
§575.10(a)(6) appears to indicate that
even where the investment in a
company’s stock is less than five

will have the means to avoid harmful conflicts, and
unsound financial practices.

15 This treatment of activities is consistent with
section 10(c)(4)(C) of HOLA, which provides that:
In prescribing any regulation or considering any
application under this paragraph, the Director may
differentiate between activities commenced de novo
and activities commenced by the acquisition, in
whole, or in part, of a going concern.

percent, the company’s activities must
be permissible under §575.11.

Assume, for example, that an MHC
proposes to acquire 3.9 percent of the
stock of a retail store. The acquisition of
the shares would be permissible under
§575.11(a), because section 10(c)(2) of
HOLA (through the reference to section
4(c) of the BHCA, under section
10(c)(2)(F)(@)) allows an MHC to hold
less than five percent of the voting stock
of any company. The activity raises an
issue under § 575.10(a)(6), because,
while the MHC itself may be engaged in
a permissible activity under §575.11,
certain language in § 575.10(a)(6)
appears to require the company in
which the investment is made to be
engaged only in permissible activities.
Since the company is engaged in retail
activities, there is an issue as to whether
the investment is outside the scope of
§575.10(a)(6).

OTS concludes that it is appropriate
to interpret § 575.10(a)(6) as not
prohibiting an MHC from making non-
controlling investments in another
entity where that investment includes
less than five percent of the entity’s
voting stock, regardless of the specific
activities in which the entity engages.
Otherwise, the ability of MHCs to
engage in activities within the scope of
section 4(c)(6) of the BHCA would be
meaningless for MHGs. In addition,
§575.10(a) implements section 10(0)(5)
of HOLA, which, by its terms, allows
MHGs to engage in, among other things,
the activities described in section
10(c)(2) of the HOLA. Furthermore,
section 10(0)(7) of HOLA provides that,
unless the context otherwise requires,
an MHC is subject to the requirements
of section 10 regarding SLHCs.

The commenter also requested that
OTS confirm that no prior notice or
application to OTS is required under the
MHC regulations for an MHC to engage
in activities that are authorized for bank
holding companies under section 4(c) of
the BHCA, including investments in less
than five percent of the stock of another
entity.

Section 10(0)(7) of the HOLA provides
that, unless the context otherwise
requires, MHCs are subject to the other
requirements of section 10 of the HOLA
regarding regulation of SLHCs.
Accordingly, MHCs are subject to the
filing requirements under section
10(c)(4) of the HOLA discussed above,
regarding activities that are permissible
under section 4(c) of the BHCA, which
are set forth in section 584.2—2(a).
Moreover, under section 575.11(a),
MHGs are required to file with OTS to
engage in any activity, and would be
required to file under section 575.11(a)
to engage in an activity, even when the
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activity is excepted from the holding
company filing requirements under the
proviso in section 584.2—2(a). OTS may
reconsider this requirement in a
subsequent rulemaking. Revisions to the
MHC filing requirement, however, are
beyond the scope of this rulemaking.
Finally, OTS has informally taken the
position that an application is not
required under section 575.11(a) where
an MHC proposes to hold less than five
percent of the voting stock of another
entity.

IV. Findings and Certifications
A. Paperwork Reduction Act

In accordance with the requirements
of the Paperwork Reduction Act of 1995,
OTS may not conduct or sponsor, and
the respondent is not required to
respond to, an information collection
unless it displays a currently valid
Office of Management and Budget
(OMB) control number. The proposed
collection of information was submitted
to OMB for review and approval (44

U.S.C. 3507(d)). None of the public
comments suggested that the
information collection should be
modified. Any material modifications
will be submitted to OMB for review
and approval.

Estimated Number of Respondents: 4.

Estimated Burden Hours per
Response: 2 hours.

Estimated Total Burden: 8 hours.

Number of Average Annual
: : Number of annual burden disclosure &
Rule section Subject respondents rer%[;or(\)?%seﬁte r hours per recordkeeping
P response burden
584.2-2 ........ Application to engage in certain activities ..............cccoeeen. 2 1 2 4
5844 ... Application by SLHC to acquire non-controlling interest ex- 2 1 2 4
ceeding five percent of non-subsidiary savings associa-
tion or SLHC.

B. Executive Order 12866

The Director of OTS has determined
that this final rule does not constitute a
significant regulatory action for the
purposes of Executive Order 12866.

C. Regulatory Flexibility Act

In accordance with section 605(b) of
the Regulatory Flexibility Act (RFA), the
Director of OTS has certified that this
final rule will not have a significant
impact on a substantial number of small
entities within the meaning of the RFA.
5 U.S.C. 603.

D. Unfunded Mandates Act of 1995

Section 202 of the Unfunded
Mandates Reform Act of 1995 requires
an agency to prepare a budgetary impact
statement before promulgating a rule
that includes a Federal mandate that
may result in expenditure by state,
local, and tribal governments, in the
aggregate, or by the private sector, of
$100 million or more in any one year.

2 U.S.C. 1532. OTS has determined that
this final rule would not have such an
impact. Rather, the rule would provide
that nonexempt SLHCs have broader
authority to engage in activities than are
specified under current regulations.
Accordingly, OTS has not prepared a
budgetary impact statement for this rule
or specifically addressed the regulatory
alternatives considered.

List of Subjects in 12 CFR Part 584

Administrative practice and
procedure, Holding companies,
Reporting and recordkeeping
requirements, Savings associations,
Securities.

m For the reasons stated in the preamble,
the Office of Thrift Supervision amends
12 CFR part 584 as follows:

PART 584—SAVINGS AND LOAN
HOLDING COMPANIES

m 1. The authority citation for part 584
continues to read as follows:

Authority: 12 U.S.C. 1462, 1462a, 1463,
1464, 1467a, 1468.

m 2. Revise the part heading for part 584
to read as shown above.

m 3. Revise § 584.2(b)(6)(i) to read as
follows:

§584.2 Prohibited activities.

* * * * *

(b) * % %
6 * * %

(i) That the Board of Governors of the
Federal Reserve System has permitted
for bank holding companies pursuant to
regulations promulgated under section
4(c) of the Bank Holding Company Act;
or
* * * * *

m 4. Revise §584.2-2(a) to read as
follows:

§584.2-2 Permissible bank holding
company activities of savings and loan
holding companies.

(a) General. For purposes of
§584.2(b)(6)(i) of this part, the services
and activities permissible for bank
holding companies pursuant to
regulations that the Board of Governors
of the Federal Reserve System has
promulgated pursuant to section 4(c) of
the Bank Holding Company Act are
permissible for savings and loan holding
companies, or subsidiaries thereof that
are neither savings associations nor
service corporation subsidiaries of

subsidiary savings associations:
Provided, That no savings and loan
holding company shall commence any
activity described in this paragraph (a)
without the prior approval of this Office
pursuant to paragraph (b) of this section,
unless—

(1) The holding company received a
rating of satisfactory or above prior to
January 1, 2008, or a composite rating of
“1” or ““2” thereafter, in its most recent
examination, and is not in a troubled
condition as defined in §563.555, and
the holding company does not propose
to commence the activity by an
acquisition (in whole or in part) of a
going concern; or

(2) The activity is permissible under
authority other than section
10(c)(2)(F)(i) of the HOLA without prior
notice or approval. Where an activity is
within the scope of both § 584.2—1 of
this part and this section, the
procedures of § 584.2—1 of this part shall
govern.

* * * * *

m 5. Revise § 584.4 to read as follows:

§584.4 Certain acquisitions by savings
and loan holding companies.

(a) Acquisitions by a savings and loan
holding company of more than five
percent of a non-subsidiary savings
association or savings and loan holding
company. No savings and loan holding
company, directly or indirectly, or
through one or more subsidiaries or
through one or more transactions, shall,
without prior written OTS approval,
acquire by purchase or otherwise, or
retain, more than five percent of the
voting stock or shares of a savings
association not a subsidiary, or of a
savings and loan holding company not
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a subsidiary. A savings and loan holding
company seeking approval of an
acquisition under this section must file
an application under 12 CFR part 516,
subpart A. Applications filed under this
section are subject to the publication,
public comment, and meeting
provisions of 12 CFR part 516, subparts
B, C, and D. OTS will review
applications filed under this section
under the review standards set forth for
savings and loan holding company
applications in section 10(e)(2) of the
HOLA, §574.7(c) of this chapter, and
§563e.29(a) of this chapter.

(b) Certain acquisitions by multiple
savings and loan holding companies.
No multiple savings and loan holding
company (other than a savings and loan
holding company described in
§ 584.2a(a)(1)(ii) of this part) may,
directly or indirectly, or through one or
more subsidiaries or through one or
more transactions, acquire or retain
more than five percent of the voting
shares of any company that is not a
subsidiary that is engaged in any
business activity other than those
specified in § 584.2(b) of this part.

(c)(1) Exception for certain
acquisitions of voting shares of savings
associations and savings and loan
holding companies. Paragraphs (a) and
(b) of this section do not apply to voting
shares of a savings association or of a
savings and loan holding company—

(i) Held as a bona fide fiduciary
(whether with or without the sole
discretion to vote such shares);

(ii) Held temporarily pursuant to an
underwriting commitment in the normal
course of an underwriting business;

(iii) Held in an account solely for
trading purposes or over which no
control is held other than control of
voting rights acquired in the normal
course of a proxy solicitation;

(iv) Acquired in securing or collecting
a debt previously contracted in good
faith, for two years after the date of
acquisition or for such additional time
(not exceeding three years) as the Office
may permit if, in the Office’s judgment,
such an extension would not be
detrimental to the public interest;

(v) Acquired under section
13(k)(1)(A)(i) of the Federal Deposit
Insurance Act (or section 408(m) of the
National Housing Act as in effect
immediately prior to the enactment of
the Financial Institutions Reform,
Recovery and Enforcement Act of 1989);

(vi) Held by any insurance companies
as defined in section 2(a)(17) of the
Investment Company Act of 1940:
Provided, That all shares held by all
insurance company affiliates of such
savings association or savings and loan
holding company may not, in the

aggregate, exceed five percent of all
outstanding shares or of the voting
power of the savings association or
savings and loan holding company, and
such shares are not acquired or retained
with a view to acquiring, exercising, or
transferring control of the savings
association or savings and loan holding
company; and

(vii) Acquired pursuant to a qualified
stock issuance if such a purchase is
approved pursuant to § 574.8 of this
chapter.

(2) The aggregate amount of shares
held under this paragraph (c) (other
than pursuant to paragraphs (c)(1)(i)
through (iv) and (c)(1)(vi) may not
exceed 15 percent of all outstanding
shares or the voting power of a savings
association or savings and loan holding
company.

(d) Acquisitions of uninsured
institutions. No savings and loan
holding company may, directly or
indirectly, or through one or more
subsidiaries or through one or more
transactions, acquire control of an
uninsured institution or retain, for more
than one year after the date any savings
association subsidiary becomes
uninsured, control of such association.

Dated: December 14, 2007.
By the Office of Thrift Supervision
John M. Reich,
Director.
[FR Doc. E7—24676 Filed 12—-19-07; 8:45 am]
BILLING CODE 6720-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 35

[Docket No. RM04-7-003; 121 FERC 1|
61,260]

Market-Based Rates for Wholesale
Sales of Electric Energy, Capacity, and
Ancillary Services by Public Utilities

Issued December 14, 2007.

AGENCY: Federal Energy Regulatory

Commission, Department of Energy.
ACTION: Order Clarifying Final Rule.

SUMMARY: The Federal Energy
Regulatory Commission (Commission) is
clarifying: the effective date for
compliance with the requirements of
Order No. 697; which entities are
required to file updated market power
analyses for the Commission’s regional
review; the data required for the
horizontal market power analyses; and
what constitute ““seller-specific terms
and conditions” that sellers may list in

their market-based rate tariffs in
addition to the standard provisions
listed in Appendix C to Order No. 697.
FOR FURTHER INFORMATION CONTACT:
Paige C. Bullard, Office of the General
Counsel—Energy Markets, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426,
(202) 502-6462.

SUPPLEMENTARY INFORMATION:

Before Commissioners: Joseph T. Kelliher,

Chairman; Suedeen G. Kelly, Marc Spitzer,
Philip D. Moeller, and Jon Wellinghoff.

Order Clarifying Final Rule
L. Introduction

1. On June 21, 2007, the Commission
issued Order No. 697, in which the
Commission revised and codified its
market-based rate policy for public
utilities. In the instant order, we make
several clarifications. First, we clarify
that, notwithstanding that Order No.
697 did not require market-based rate
sellers to make immediate compliance
filings amending their market-based rate
tariffs, the Commission intended that all
requirements and limitations applicable
to market-based rate sellers set forth in
Order No. 697 should become effective
on September 18, 2007. Second, we
clarify that transmission-owning
utilities with market-based rate
authority and their affiliates with
market-based rate authority must file
updated market power analyses for the
Commission’s regional review as
discussed herein. Third, we clarify the
data to be used in submitting the
horizontal market power indicative
screens and the Delivered Price Test
(DPT) analysis.

This requirement will apply to new
applications for market-based rate
authorization and updated market
power analyses, including the updated
market power analyses that must be
submitted for the Commission’s regional
review. As discussed below, for
purposes of the market power analyses
to be submitted in December 2007, we
will extend the date for filing such
analyses until 30 days after the date of
issuance of this order. Fourth, we clarify
that “seller-specific terms and
conditions” that go beyond the standard
provisions required in Appendix C of
Order No. 697, and that sellers are
permitted to list in their market-based
rate tariffs, are those tariff provisions
that are commonly found in power sales
agreements, such as creditworthiness,
force majeure, dispute resolution,
billing, and payment provisions.

1 Market-Based Rates for Wholesale Sales of
Electric Energy, Capacity and Ancillary Services by
Public Utilities, Order No. 697, 72 FR 39904 (July
20, 2007), FERC Stats. & Regs. 31,252 (2007).
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II. Background

2. In order to codify and revise its
market-based rate policy for wholesale
sellers of electric energy, capacity, and
ancillary services, as well as streamline
the administration of the market-based
rate program, the Commission in Order
No. 697 modified its regulations
governing market-based rate
authorization. Order No. 697 became
effective on September 18, 2007.

III1. Discussion

3. In Order No. 697, the Commission
determined that continuing to allow
basic inconsistencies in market-based
rate tariffs due to the lack of consistent
form and content of certain key
provisions was unjust and unreasonable
under sections 205 and 206 of the
Federal Power Act (FPA). As such, the
Commission required that all market-
based rate sellers revise their respective
tariffs to contain standard required
provisions.2 Order No. 697 adopted two
standard required provisions that each
market-based rate seller must include in
its tariff: (1) A provision requiring
compliance with Commission
regulations at 18 CFR Part 35, Subpart
H; and (2) a provision identifying all
limitations and exemptions regarding
the seller’s market-based rate authority.3
Order No. 697 also adopted a set of
standard applicable provisions that
must be included in a seller’s market-
based rate tariff to the extent that they
are applicable based upon the services
that are provided by a seller.+

A. Effective Date of Order No. 697

4. Rather than requiring sellers to
make immediate compliance filings
amending their market-based rate tariffs,
Order No. 697 instead required sellers to
amend their market-based rate tariffs to
include the required standard
provisions, as well as the required
applicable provisions, at the earliest of:
(1) The next time they file any other
amendment to their market-based rate
tariffs; (2) when they report a change in
status; or (3) when they file their
updated market power analyses.?

5. As the Commission stated in Order
No. 697, regardless of the date on which
market-based rate sellers make their
compliance filings, the tariff provision
providing that failure to abide by the
regulations will constitute a tariff
violation is considered part of each
seller’s current market-based rate tariff
as of the effective date of Order No. 697,

2Q0rder No. 697, FERC Stats. & Regs. {31,252 at
P 912-913.

3]1d. P 914-916.

41d. P 916.

5]d. P 924.

September 18, 2007.6 Notwithstanding
that Order No. 697 did not require
sellers to make immediate compliance
filings amending their market-based rate
tariffs,” the Commission intended that
all requirements and limitations
applicable to market-based rate sellers
set forth in Order No. 697 should
become effective on September 18,
2007. To the extent that some sellers
may not be aware that, effective
September 18, 2007, provisions in their
market-based rate tariffs that are
inconsistent with the requirements of
Order No. 697 are no longer in effect, we
provide this clarification. While we do
not attempt in this order to provide an
exhaustive list of all of the applicable
requirements of Order No. 697, we do
provide a number of examples below for
illustrative purposes.

6. For example, the Commission
adopted in § 35.39(d) of the affiliate
restrictions codified in Order No. 697 a
two-way information sharing
restriction.8 The Commission
recognized that some sellers may need
to adjust their activities to comply with
the two-way information restriction.
The Commission stated that any sellers
whose activities had been governed by
a code of conduct with a one-way
information restriction will be deemed
to have adopted a two-way information
restriction as of the effective date of
Order No. 697.9

7. Similarly, in Order No. 697, the
Commission concluded that adequately
protecting customers from the potential
exercise of market power required that
it continue to apply mitigation to all of
a seller’s sales in the balancing authority
area in which a seller is found, or
presumed, to have market power.1° In
this regard, the Commission rejected
proposals that it limit mitigation to sales
that “sink” in the balancing authority
area where the mitigated seller is found,
or presumed, to have market power.11
Some mitigated sellers have tariff
language that is inconsistent with the
Commission’s current policy as set forth
in Order No. 697. These mitigated
sellers’ tariffs currently only prohibit
sales at market-based rates that ““sink”
in a balancing authority area in which
the mitigated seller has been found, or

61d.

7Id.

818 CFR 35.39(d) (2007).

90rder No. 697, FERC Stats. & Regs. 31,252 at
P 588.

10]d. P 817. Although the Commission used the
term “mitigated market”” in Order No. 697, we
believe that “balancing authority area in which a
seller is found, or presumed, to have market power”
is a more accurate way to describe the area in which
a seller is mitigated. Accordingly, we use that
phrase herein.

11]d. P 818.

presumed, to have market power. We
clarify that, although the Commission
may have previously accepted these
sellers’ provisions, effective September
18, 2007, all sellers are subject to the
requirements of Order No. 697 and thus
may not limit mitigation to sales that
“sink” in the balancing authority area
where the mitigated seller has been
found, or presumed, to have market
power. Rather, such sellers are required
to comply with the mitigation policy as
stated in Order No. 697.

8. Accordingly, we clarify that,
effective September 18, 2007, provisions
in a seller’s previously-approved
market-based rate tariff that are
inconsistent with the requirements of
Order No. 697 are no longer in effect.
However, we will not pursue any
violations that resulted from the new
requirements in Order No. 697 that were
inconsistent with a seller’s previously-
approved market-based rate tariff prior
to 30 days after the issuance of this
clarification order.

B. Entities Required To File Updated
Market Power Analyses for the
Commission’s Regional Review

9. In Order No. 697, the Commission
determined that it would conduct a
regional review of updated market
power analyses and set forth in
Appendix D the schedule for such
review.12 The first round of updated
market power analyses, for the
Northeast, are due in December 2007.
Order No. 697 states that “[t]he
transmission-owning utilities, which
have the information necessary to
perform [simultaneous import limit]
studies, will be required to file their
updated market power analyses first.” 13
Appendix D of Order No. 697 lists
“Transmission Operators” as filing
updated market power analyses in the
regional reviews. Because there may be
confusion concerning which entities are
required to file updated market power
analyses as a result of the use of the
term “‘transmission operators” in
Appendix D of Order No. 697, we clarify
that transmission-owning utilities with
market-based rate authority and their
affiliates with market-based rate
authority must file the updated market
power analyses for the Commission’s
regional review. Accordingly, the term
“Transmission Operators” in Appendix
D should instead be “Transmission
Owners.” A revised version of the
relevant table in Appendix D is
attached.

10. Further, we clarify that market-
based rate sellers that are affiliated with

12]d. P 882.
13]d. P 889.
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transmission-owning utilities and are
located in the same region 14 as their
transmission-owning utility affiliate
(either physically located in that region
such as a generation affiliate, or making
sales in that region such as an affiliated
power marketer) must file their updated
market power analyses during the same
review period as their transmission-
owning utility affiliate. For example,
Order No. 697 stated that the first set of
updated market power analyses (for the
Northeast) would be filed in December
2007. This set of analyses should
include transmission-owning utilities
with market-based rate authority and all
of their affiliates with market-based rate
authority located in the same region
(either physically located in that region
such as a generation affiliate, or making
sales in that region). The second set of
updated market power analyses would
include all other sellers in the Northeast
and is due in June 2008.

C. Required Data for Horizontal Market
Power Analyses

11. It has come to the Commission’s
attention that, for the purposes of the
horizontal market power analysis, there
may be confusion regarding whether
market shares calculated for the market
share screen and the DPT analysis
should be based on the four quarters of
the calendar year or the four seasons as
defined in the April 14 Order.1> As a
result, there may be confusion
concerning which data and market share
calculations must be submitted as part
of sellers’ updated horizontal market
power analyses. As we explained in
Order No. 697, the wholesale market
share analysis measures for each of the
four seasons whether a seller has a
dominant position in the market based
on the number of megawatts of
uncommitted capacity owned or
controlled by the seller as compared to
the uncommitted capacity of the entire
relevant market.1® Order No. 697 states
that the Commission will continue to
require the use of historical data for
both of the horizontal market power
indicative screens and the DPT analysis
in evaluating whether a seller may
possess market power, and states that
“in light of adopting a regional
approach with regard to regularly
scheduled updated market power

14Tn Order No. 697, the Commission identified
six regions (Northeast, Southeast, Central,
Southwest Power Pool, Southwest, and Northwest)
for purposes of the regional market power update
review process. Id. P 885.

15 AEP Power Marketing Inc., 107 FERC { 61,018
at n.85 (April 14 Order), order on rehearing, 108
FERC { 61,026 (2004).

16 Order No. 697, FERC Stats. & Regs. { 31,252 at
P 34 (citing April 14 Order at P 100).

analyses, we will require the use of the
actual historical data for the previous
calendar year.” 17 However, the
Commission’s April 14 Order, in
describing the seasons for the DPT,
defines the study periods (seasons) as:
Summer (June/July/August); Fall
(September/October/November); Winter
(December/January/February); and
Spring (March/April/May).18 We
understand that some have interpreted
Order No. 697 as revising the study
periods to be the four quarters of the
calendar year instead of the four
seasons. This was not the intention of
Order No. 697. Accordingly, we clarify
that market shares calculated for the
market share screen and the DPT
analysis should continue to be based on
the four seasons.1?

12. In addition, we also clarify that, as
a general matter, the market share
studies performed in market-based rate
filings for both the preliminary screens
and the DPT analysis should be based
on the most recent available actual
historical data for each full season.
However, we recognize that it may be
appropriate to allow exceptions to this
general principle in certain limited
circumstances. We describe below how
this general principle should be applied
to applicants making various types of
market-based rate filings:

a. Updated market power analyses
(triennial reviews) for transmission-
owning applicants: Transmission-
owning applicants filing triennial
reviews in June or December should
base their market share analysis on the
actual historical data for the four
seasons (winter (December—February),
spring (March—-May), summer (June—
August) and fall (September—
November)) ending November 30 of the
previous calendar year consistent with
A%pendix D.z20

. Updated market power analyses for
applicants that do not own
transmission: Applicants that do not
own transmission should base their
market share analysis in their triennial
reviews on actual historical data using
the same seasons that were used in the
triennial reviews filed by the
transmission owners in their region
consistent with Appendix D. For
example, for transmission owners in the
Southeast filing triennial reviews in
June of 2008, the seasonal analysis
would be based on the following:

171d. P 298.

18 April 14 Order at n.85.

19 Summer (June/July/August); Fall (September/
October/November); Winter (December/January/
February); and Spring (March/April/May).

20 The relevant tables in Appendix D to Order No.
697 have been revised to reflect this clarification
and are attached herewith.

December 2005, January 2006 and
February 2006 for winter; March 2006,
April 2006 and May 2006 for spring;
June 2006, July 2006 and August 2006
for summer; September 2006, October
2006 and November 2006 for fall
(because at the time of filing these
months had the most recently available
actual historical data for each of those
complete seasons). All other applicants
in the Southeast should base their
studies on these same seasons when
they file their triennials six months later
in December 2008.21

c¢. Transmission-owning applicants for
initial market-based rate authorization
or submission of a change in status
filing: Transmission-owning applicants
filing applications for initial market-
based rate authorization, or those
submitting a change in status filing,
should rely on the most recent available
actual historical data for each complete
season of: Winter (December—February),
spring (March—May), summer (June—
August) and fall (September—
November).

d. All other applicants: All other
applicants filing applications for initial
market-based rate authorization or
submitting change in status filings and,
which have to rely on other studies
because they do not have access to all
the needed data, should rely on the
same vintage data that were used in the
triennial reviews filed by the
transmission owners in their region
within the past year.22 If triennial
reviews were not filed by the
transmission owners in their region
within the past year, then the applicants
covered under this part may base their
market share analysis on either (i) the
most recently available actual historical
data for each complete season of: Winter
(December—February), spring (March—
May), summer (June—August) and fall
(September—November), or (ii) the same
seasons in their market share studies
that were used in the most recently filed
triennial studies submitted by the
transmission owners in their region,
provided that the non-transmission
owning applicant shows what its market
shares would have been in each season

21 As set forth in Order No. 697, Applicants that
do not own transmission are required to file their
triennials six months after the transmission owners
in that region filed their triennials. Order No. 697,
FERC Stats. & Regs. { 31,252 at P 889.

22 Applicants in this category include those that
do not own transmission or do not have affiliates
that own transmission, as well as those that file a
market power study as part of their change in status
filing. Although applicants do not typically submit
market power studies as part of their change in
status filings, sometimes they do, and at other times
the Commission may require the submission of a
market power study at the time of a change in status
filing.
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based on those studies, and states
whether there would be a significant
increase in the market shares during any
season if more recent data had been
used (as well as the basis for this
claim).23

13. In light of these clarifications, we
will extend the deadline for filing the
first set of regional triennial studies that
we directed in Order No. 697 from
December 2007 to 30 days after the date
of issuance of this order. Furthermore,
we will not require those entities that
have already submitted their updated
market power studies for the December
filing period to file revisions to those
studies if they were based on calendar
year quarters, rather than the approach
set forth in (a) above.

D. Seller-Specific Terms and Conditions

14. In Order No. 697, the Commaission
required that all sellers include in their
respective market-based rate tariffs
certain standard required provisions
and standard applicable provisions to
the extent that they are applicable based
on the services provided by the seller.24
The Commission also explained that it
would permit sellers to list in their
market-based rate tariffs additional
terms and conditions that go beyond the
standard provisions set forth in
Appendix C.25 The Commission stated
that it recognized benefits to both sellers

and customers of having terms and
conditions relevant to the seller’s
market-based rate power sales available
in one document.

15. In order to ensure full compliance
with the tariff requirements set forth in
Order No. 697, we clarify that “seller-
specific terms and conditions” are those
provisions that are commonly found in
power sales agreements, such as
creditworthiness, force majeure, dispute
resolution, billing, and payment
provisions. As the Commission noted in
Order No. 697, it has been our practice
not to evaluate these types of terms and
conditions once the seller is authorized
to sell power at market-based rates, but
to allow them to be included in the
market-based rate tariff that is on file
with the Commission. We clarify,
however, that we did not intend that
“‘seller-specific terms and conditions”
include other “services” offered by the
seller beyond those set forth in
Appendix C.

IV. Conclusion

16. In sum, to the extent that it was
not clear in the Final Rule that all
requirements and limitations of Order
No. 697 became effective on September
18, 2007, we hereby clarify that sellers
are required to comply with all of the
requirements of Order No. 697 as of the
effective date of the Final Rule, even if

sellers have previously-approved tariff
provisions to the contrary. Thus, any
sales made after September 18, 2007 are
expected to be in compliance with the
requirements of Order No. 697. We also
clarify that both transmission-owning
utilities with market-based rate
authority and their affiliates with
market-based rate authority are required
to file updated market power analyses
for the Commission’s regional review as
discussed herein. We clarify that we
will require use of the actual historical
data through November of the previous
calendar year, including data from
December of the prior year, for both of
the horizontal market power screens
and the DPT analysis as discussed
herein. Additionally, we clarify that
“seller-specific terms and conditions”
are those tariff provisions that are
commonly found in power sales
agreements, such as creditworthiness,
force majeure, dispute resolution,
billing, and payment provisions.
“Seller-specific terms and conditions’
do not, however, include other
“services” offered by the seller.

s

By the Commission.
Nathaniel J. Davis, Sr.,
Deputy Secretary.

Regional Review Schedule for Sellers
Filing Triennial Reviews

APPENDIX D
Entities required to file __Filing period Study period
(anytime during the month)

Schedule for Transmission Owning Utilities With Market-Based Rate Authority and Their Affiliates in the Same Region
Northeast Transmission OWNEIS .......cc.ccoovieeeiiiieeciiee et December, 2007 .....cccccveeeeeccnrreeennn. Dec. 1, 2005—Nov. 30, 2006.
Southeast TransmisSioN OWNEIS ........ccceeeeeiieeeiiiiee et June, 2008 ..o Dec. 1, 2005—-Nov. 30, 2006.
Central TransmisSioN OWNEIS ......cceeieiiieieeieie e e eeee e s e e s e sraee e December, 2008 .......ccccceevvevveeeennnn. Dec. 1, 2006—Nov. 30, 2007.
SPP Transmission Owners June, 2009 Dec. 1, 2006—Nov. 30, 2007.
Southwest Transmission Owners December, 2009 .......ccceeeveevvrneennn. Dec. 1, 2007—Nov. 30, 2008.
Northwest Transmission Owners June, 2010 ..o Dec. 1, 2007—Nov. 30, 2008.
Northeast Transmission Owners .... December, 2010 Dec. 1, 2008—Nov. 30, 2009.
Southeast Transmission Owners June, 2011 .o Dec. 1, 2008—-Nov. 30, 2009.
Central TransmiSSIoN OWNEIS ......ceeeeeieeieeieieeeiee e ceteeesee e e se e s e e December, 2011 Dec. 1, 2009—-Nov. 30, 2010.
SPP Transmission Owners .......... June, 2012 ............. Dec. 1, 2009—-Nov. 30, 2010.
Southwest Transmission Owners ... December, 2012 .... Dec. 1, 2010-Nov. 30, 2011.
Northwest Transmission Owners June, 2013 ... Dec. 1, 2010-Nov. 30, 2011.

Schedule for All Other Entities

All others in Northeast that did not file in December including all power | June, 2008 ..........ccccoociieriieeerineeenne Dec. 1, 2005—Nov. 30, 2006.
marketers that sold in the Northeast.

All others in Southeast that did not file in June including all power mar- | December, 2008 ..............ccccoceeneenee. Dec. 1, 2005—Nov. 30, 2006.
keters that sold in the Southeast and have not already been found to
be Category 1 sellers.

All others in Central that did not file in December including all power | June, 2009 .........cccooverrereerereennenne. Dec. 1, 2006—Nov. 30, 2007.
marketers that sold in the Central and have not already been found
to be Category 1 sellers.

23 We note that the Commission reserves the right
to require an updated market power analysis at any
time and may request the applicant to use the most
recently available actual historical data for each

complete season of: Winter (December—February),
spring (March-May), summer (June—August) and
fall (September—November).

24 Order No. 697, FERC Stats. & Regs. { 31,252 at
P 914-917. These standard provisions are listed in
Appendix C to Order No. 697.

25]d. P 919, 927.
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APPENDIX D—Continued

Entities required to file

Filing period

(anytime during the month) Study period

All others in SPP that did not file in June including all power marketers

December, 2009 ......ccccceeevviinvneennnn. Dec. 1, 2006—Nov. 30, 2007.

that sold in SPP and have not already been found to be Category 1

sellers.

All others in Southwest that did not file in December including all power
marketers that sold in the Southwest and have not already been

found to be Category 1 sellers.

All others in Northwest that did not file in June including all power mar-
keters that sold in the Northwest and have not already been found to

be Category 1 sellers.

Others in Northeast that did not file in December and have not been

found to be Category 1 sellers.

Others in Southeast that did not file in June and have not been found

to be Category 1 sellers.

Others in Central that did not file in December and have not been

found to be Category 1 sellers.

Others in SPP that did not file in June and have not been found to be

Category 1 sellers.

Others in Southwest that did not file in December and have not been

found to be Category 1 sellers.

Others in Northwest that did not file in June and have not been found

to be Category 1 sellers.

June, 2011

December, 2011

June, 2010 ......cccuueeeeee.

December, 2010 .........

June, 2012 ...l

December, 2012 .........

June, 2013 ..ol

December, 2013 .........

Dec. 1, 2007—Nov. 30, 2008.

Dec. 1, 2007—-Nov. 30, 2008.

Dec. 1, 2008—Nov. 30, 2009.

Dec. 1, 2008—Nov. 30, 2009.

Dec. 1, 2009—Nov. 30, 2010.

Dec. 1, 2009—Nov. 30, 2010.

Dec. 1, 2010—Nov. 30, 2011.

Dec. 1, 2010—Nov. 30, 2011.

[FR Doc. E7—24736 Filed 12—19-07; 8:45 am)]
BILLING CODE 6717-01-P

DEPARTMENT OF STATE
22 CFR Part 22

RIN 1400-AC42

[Public Notice: 6035]

Schedule of Fees for Consular
Services, Department of State and
Overseas Embassies and Consulates

AGENCY: Department of State.
ACTION: Interim final rule.

SUMMARY: This rule amends the
Schedule of Fees for Consular Services.
Specifically, it raises from $100 to $131
the fee charged for the processing of an
application for a nonimmigrant visa
(MRV) and Border Crossing Card (BCC)
and increases the immigrant visa fee by
$20.00. The Department of State is
adjusting the fees as an emergency
measure to ensure that sufficient
resources are available to meet the costs
of processing non-immigrant and
immigrant visas in light of increased
security measures put in place since
2004 and fee collection mandates on
behalf of the Federal Bureau of
Investigation.

DATES: Effective date: This interim final
rule becomes effective January 1, 2008.

Comment date: The Department of
State will accept written comments from
interested persons up to February 29,
2008.

ADDRESSES: Interested parties may
submit comments by any of the
following methods:

¢ Persons with access to the Internet
may view this notice and submit
comments by going to the
regulations.gov Web site at: http://
www.regulations.gov/index.cfm.

e Mail (paper, disk, or CD-ROM): U.S.

Department of State, Office of the
Executive Director, Bureau of Consular
Affairs, U.S. Department of State, Suite
H1004, 2401 E Street, NW., Washington,
DC 20520.

o E-mail: fees@state.gov. You must
include the RIN (1400-AC42) in the
subject line of your message.

FOR FURTHER INFORMATION CONTACT:
Suzanne Inzerillo, Office of the
Executive Director, Bureau of Consular
Affairs, Department of State; phone:
202-663-3923, telefax: 202—663—-2499;
e-mail: fees@state.gov.

SUPPLEMENTARY INFORMATION:

Background

What Is the Authority for This Action?

The majority of the Department of
State’s consular fees are established
pursuant to the general user charges
statute, 31 U.S.C. 9701 (which directs
that certain government services be self-
sustaining to the extent possible), and/
or title 22 U.S.C. 4219, which as
implemented through Executive Order
10718 of June 27, 1957, authorizes the
Secretary of State to establish fees to be
charged for official services provided by
U.S. embassies and consulates. In
addition, a number of statutes address
specific fees. A cost-based,
nonimmigrant visa processing fee for

the machine readable visa (MRV) and
for a combined border crossing and
nonimmigrant visa card (BCC) (see 22
CFR 41.32) is authorized by section
140(a) of the Foreign Relations
Authorization Act, Fiscal Years 1994
and 1995, Public Law 103-236 (April
30, 1994), as amended. Various statutes
permit the Department to retain some of
the consular fees it collects, including
the MRV and MRV/BCC fees. Section
103 of the Enhanced Border Security
and Visa Entry Reform Act of 2002,
Public Law 107-173 (May 14, 2002),
amended section 140(a) of Public Law
103-236 to permit the Department to
retain all MRV fees until they are
expended. Public Law 103-317 (FY 95
CJS Appropriation Act, 8 U.S.C. 1356
note) gives retention authority for an
increase to IV fees “caused by
processing an applicant’s fingerprints.”

Consistent with OMB Circular A-25
guidelines, the Department conducted a
Cost of Service Study (COSS) from
January 2003 to June 2004 to update the
Schedule of Fees for Consular Services.
The results of that study were the
foundation of the current Schedule,
which was published as a final rule on
February 2, 2005, at Volume 70, No. 21
FR Doc. 05-1930. The Schedule went
into effect on March 8, 2005. The $100
MRYV fee, however, was based on the
previous COSS completed in 2002 and
was not raised as a result of the 2004/
2005 COSS, which indicated that the
actual cost for MRV services was
$107.32. The Department intends to
initiate collection of the fee at the
increased rate on January 1, 2008.
Furthermore, on January 1, 2008, the
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FBI will begin charging the Department
of State for fingerprint and name checks.
The additional charges will cover the
FBI fees, and the collection of 10 prints
and systems related costs.

The increase in the Immigration visa
application fee is merely the sum of the
fee that Department must remit to the
FBI for each set of prints taken and the
collection costs to the Department.

Why Is the Department Raising the MRV
and BCC Fees to $131, and the
Immigrant Visa Application Fee to $355
at This Time?

The primary reason for increasing the
fees is that in January 2008, the
Department will begin paying fees to the
FBI for checking the fingerprints against
the FBI's Integrated Automated
Fingerprint Identification System
(IAFIS) and for running visa applicant
names through Security Advisory
Opinion (SAO) processes.

In addition, the $100 MRV fee that
went into effect on November 1, 2002
was based on estimates of visa demand,
taking the 2001 COSS as a baseline. The
fee was calculated taking into account
the costs of worldwide nonimmigrant
visa operations, visa demand, and other
related costs. The 2004 COSS
subsequently determined that the MRV
and BCC fees should be set at $107.32
based on revised costs and demand.
However, in response to public
comment and its own concern over the
cost to the applicant, the Department of
State determined that it would continue
to charge $100 per applicant rather than
the actual cost to the Department of
$107.32.

Because of the need for additional
measures to enhance border security,
however, the costs to the Department of
processing non-immigrant visas have
since risen even further. The increased
costs include the cost of collecting ten
fingerprints from applicants at all visa
processing locations and performing
name checks on all applicants. Based on
these increased costs, the Department
has determined that an MRV and BCC
fee of $131 will be required to recover
the full cost of processing nonimmigrant
visa applications during the anticipated
period of the current Schedule of Fees.
Failure to increase the fees at this time
could jeopardize the Department’s
ability to continue critical programs,
including the enhanced border security
measures recently undertaken. Given
the uncertainty with respect to actual
applicant volume, the fee may need to
be adjusted in the future.

The FBI fingerprint fee will also be
assessed in all immigrant visa cases. In
order to recoup the Department’s cost of
collecting and providing the 10

fingerprints to the FBI as well as the FBI
fee for the fingerprint check, the
immigrant visa fee will increase by
$20.00 to $355. Since the Department
has the authority to retain fees, this
increase will be used to pay the FBI fee
and fund the department’s associated
collection costs.

The estimated total increase in cost
for nonimmigrant visa applicants is
$310,000,000 ($31.00 per applicant,
with an estimated 10,000,000
applicants).

The estimated total increase in cost
for immigrant visa applicants is
$14,000,000 ($20 per applicant, with an
estimated 700,000 applicants).

Regulatory Findings
Administrative Procedure Act

The Department is publishing this
rule as an interim final rule, with a 60-
day provision for post-promulgation
public comments, and with an effective
date less than 30 days from the date of
publication, based on the “good cause”
exceptions set forth at 5 U.S.C.
553(b)(3)(B) and 553(d)(3). Delaying
implementation of this rule would be
contrary to the public interest because
failure to increase the fees on January 1
would jeopardize the Department’s
ability to continue critical programs,
including visa screening procedures that
are necessary for national security. As
explained above, the FBI will begin
charging the Department a fee to process
the fingerprints of visa applicants and to
perform name checks of those
applicants beginning January 1. The
Department’s ability to perform this
screening is of vital public interest
because it is an essential component of
efforts to enhance the nation’s border
security.

Regulatory Flexibility Act

The Department of State, in
accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), has
reviewed this regulation and, by
approving it, certifies that this rule will
not have a significant economic impact
on a substantial number of small
entities.

Unfunded Mandates Act of 1995

This rule will not result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
private sector, of $1 million or more in
any year and it will not significantly or
uniquely affect small governments.
Therefore, no actions were deemed
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement Act of
1996. This rule will not result in an
annual effect on the economy of $100
million or more; a major increase in
costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
companies to compete with foreign
based companies in domestic and
import markets.

Executive Order 12866

OMB considers this rule to be a
“significant regulatory action” under
Executive Order 12866, section 3(f),
Regulatory Planning and Review.
Accordingly, this rule has been
submitted to OMB for review.

Executive Order 13132

This regulation will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, it is determined that this
rule does not have sufficient federalism
implications to require consultations or
warrant the preparation of a federalism
summary impact statement.

Paperwork Reduction Act

This rule does not impose any new
reporting or recordkeeping
requirements. It will affect OMB
collection numbers 1405-0018 and
1405—-0015 by increasing the public cost
burden.

List of Subjects in 22 CFR Part 22

Consular services, Fees, Passports and
visas.

m Accordingly, 22 CFR part 22 is
amended as follows:

PART 22—[AMENDED]

m 1. The authority citation for part 22
continues to read as follows:

Authority: 8 U.S.C. 1153 note, 1351, 1351
note; 10 U.S.C. 2602(c); 22 U.S.C. 214,
2504(a), 4201, 4206, 4215, 4219; 31 U.S.C.
9701; Pub. L. 105-277, 112 Stat. 2681 et seq.;
Pub. L. 108-447, 118 Stat. 2809 et seq.; E.O.
10718, 22 FR 4632, 3 CFR, 1954—-1958 Comp.,
p- 382; E.O. 11295, 31 FR 10603, 3 CFR,
1966-1970 Comp., p. 570.

m 2. Section 22.1 is amended by:

m a. Revising item No. 21(a) and (b), and
item 32 to read as set forth below:

m b. Removing item 35(f).
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§22.1 Schedule of fees.
* * * * *
Item No. Fee
Nonimmigrant Visa Services
21. Nonimmigrant visa application and border crossing card processing fees (per person):
(a) Nonimmigrant visa [21-MRV ProCESSING] ......cccuiiiiiiiiiiiiiie ettt st s et esba e s b e e s e e e ebe e s aa e e beesane e saeesareeaeas $131
(b) Border crossing card—10 year (age 15 and over) [22—131 BCC 10 YAI] ....ccouiiiiiiiiiiieeiie ettt 131
Immigrant and Special Visa Services
32. Immigrant visa application processing fee (per person) [31—1V AppliCatioN] ..........cooiiiiiiiiiiiiiieee e 355

Dated: December 11, 2007.
Patrick Kennedy,

Under Secretary of State for Management,
Department of State.

[FR Doc. E7—24646 Filed 12—19-07; 8:45 am]
BILLING CODE 4710-06-P

DEPARTMENT OF STATE

22 CFR Part 62
[Public Notice: 6033]
RIN 1400-AC29

Rule Title: Exchange Visitor Program—
Sanctions and Terminations

AGENCY: Department of State.
ACTION: Final Rule.

SUMMARY: The Department of State
(Department) published a Proposed Rule
regarding sponsor sanctions and
program terminations, together with a
request for comments, on May 31, 2007.
A total of 49 comments were submitted,
reviewed and evaluated. The
Department herewith adopts the
Proposed Rule, with minor edits, as a
Final Rule.

DATES: Effective Date: This Final Rule is
effective January 22, 2008.
SUPPLEMENTARY INFORMATION: The
former United States Information
Agency (USIA) and, as of October 1,
1999, its successor, the U.S. Department
of State (Department), have promulgated
regulations governing the Exchange
Visitor Program. Those regulations now
appear at 22 CFR Part 62. The
regulations governing sanctions appear
at 22 CFR 62.50, and regulations
governing termination of a sponsor’s
designation, at 22 CFR 62.60 through
62.62. The ultimate goals of the
sanctions regulations are to further the
foreign policy interests of the United

States, and to protect the health, safety,
and welfare of Exchange Visitor
Program participants. These regulations
largely have remained unchanged since
1993, when the USIA undertook a major
regulatory reform of the Exchange
Visitor Program, as administered by the
Office of Exchange Coordination and
Designation (Office).

On May 31, 2007, the Department
published a Proposed Rule on sanctions
and terminations with a comment
period ending July 30, 2007. 72 FR
30302-30308. Forty-nine (49) parties
filed comments, which the Department
reviewed and evaluated. Two
membership organizations filed
comments on behalf of a large number
of individual designated program
sponsors. Twenty-five (25) commenting
parties favored the Proposed Rule. The
remaining commenting parties criticized
the Proposed Rule in one or more
respects, and several parties
recommended changes to the Proposed
Rule.

Having thoroughly reviewed the
comments and the changes that
commenting parties recommended, the
Department has determined that it will,
and hereby does, adopt the Proposed
Rule, with minor edits, and promulgates
it as a Final Rule. The Department’s
evaluation of the written comments and
recommendations follows.

As the Department noted in the
Supplementary Information
accompanying the Proposed Rule,

The [Fulbright-Hays] Act authorizes the
President to provide for such exchanges if it
would strengthen international cooperative
relations. The language of the Act and its
legislative history make it clear that the
Congress considered international
educational and cultural exchanges to be a
significant part of the public diplomacy
efforts of the President in connection with
Constitutional prerogatives in conducting

foreign affairs. Thus, exchange visitor
programs that do not further the public
diplomacy goals of the United States should
not be designated initially, or retain their
designation. Accordingly, it is imperative
that the Department have the power to revoke
program designations or deny applications
for program redesignation when it
determines that such programs do not serve
the country’s public diplomacy goals.

The above statement is the
underpinning for the Department’s
entire approach to the sanctions regime
of the Exchange Visitor Program.

Comment Analysis

One of the overall criticisms of the
Proposed Rule was that the Department
eliminated the requirement that it find
alleged violations of Part 62 to be willful
or negligent before imposing sanctions.
Fifteen (15) comments were opposed to
the change. The Department believes
that such criticism is without merit. A
program sponsor, prior to being
designated or redesignated, must
demonstrate that it (i.e., the responsible
officer and alternate responsible
officer(s)), its employees, and third
parties acting on its behalf have the
knowledge and ability to comply and
remain in continual compliance with all
provisions of Part 62. [§ 62.3(b)(1);
§62.9(a) and (f)(1) and (2); and
§62.11(a).] Since knowledge and ability
to comply and remain in full
compliance with the regulations are
fundamental requirements of sponsor
designation, it is essentially irrelevant
whether a sponsor violates regulations
willfully, negligently, or even
inadvertently. Violations, whether or
not willful or negligent, may harm the
national security or the public
diplomacy goals of the United States, or
pose a threat to the health, safety or
welfare of program participants, and the
Department must have the capacity to
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respond appropriately. Moreover, the
process set forth in the revised sanctions
regulations provides that a sponsor
being sanctioned may submit a
statement in opposition to or mitigation
of the proposed sanction. This process
provides the sponsor with the
opportunity to explain the
circumstances of the alleged violation,
and to argue that a lesser sanction, or no
sanction at all, would be appropriate in
view of those circumstances. In
addition, the review process available
for significant sanctions provides a
second opportunity for the sponsor to
make its case before a panel of three
Review Officers not connected with the
Exchange Visitor Program, thus
affording additional protection from the
arbitrary or capricious imposition of
sanctions. A total of sixteen (16)
comments were in favor of the change.

Twelve (12) commenting parties
opined that the criteria for imposing
sanctions are extremely broad and do
not provide an adequate basis for the
Department to determine, for example,
under what circumstances it would
propose to terminate rather than
suspend a sponsor’s designation or
impose lesser sanctions. It should be
noted in this regard that four of the six
grounds for imposing sanctions are the
same as those in the prior rule. The two
new grounds—actions that may
compromise the national security of the
United States or undermine its foreign
policy objectives—are of a nature that
inherently requires broad discretion in
the choice of appropriate sanctions.
Moreover, as previously noted, the
process for imposing and reviewing
proposed sanctions affords a sponsor
ample opportunity to argue that
alternative sanctions would be more
appropriate.

Nineteen (19) of the commenting
parties criticized the lack of an agency
review process for the “lesser
sanctions,” in which the decision of the
Office is the final Department decision
[§62.50(b)]. One (1) comment was in
favor. However, the lack of a review
process for “lesser sanctions’ is
unchanged from the prior rule. Under
the prior rule, reduction in the size of
a sponsor’s program was deemed a
“lesser sanction” (and thus not subject
to further agency review) if it was
limited to a reduction in participants of
10 percent or less or, in the case of a
geographical reduction, if it would not
cause a significant financial burden for
the sponsor. The only change in the
Proposed Rule was an increase in the
potential size of the reduction, from 10
to 15 percent, and the reminder that
subsequent 10-percent reductions may
be imposed in the case of continued

violations (a possibility that was
inherent in the prior rule). The reason
for the more limited process for “lesser
sanctions” remains the same as in the
prior rule: Their relatively minor impact
on sponsors does not justify the burden
and expense, for both the Department
and sponsors, of the more extensive
process afforded for more significant
sanctions. The modest increase of 5
percent in the size of a potential
program reduction does not, in the
Department’s view, alter this rationale.

Fourteen (14) commenting parties
criticized the basis for and the process
by which the Department will
implement a suspension. The prior rule
allowed for “suspension” and
“summary suspension.” In practice, the
Department never utilized the
suspension provision of the regulations,
and that provision is eliminated in the
Final Rule, which redesignates
“summary suspension’ as
‘“suspension.” Under the prior rule,
only one ground for this sanction
existed: Endangering the health, safety
or welfare of a participant. The Final
Rule adds another ground, the necessity
of which became apparent after the
events of 9/11: Damaging the national
security interests of the United States.
The Department believes that the
continued necessity for it to be able to
act swiftly, and with immediate effect,
in such circumstances is self-evident.
Moreover, it should be noted that the
summary process for such suspensions
has been improved for sponsors in two
respects. First, a sponsor is afforded
additional time in which to submit an
initial opposition to the suspension.
Second, such an opposition is received,
reviewed and decided at a higher level,
by the Principal Deputy Assistant
Secretary for Educational and Cultural
Affairs (PDAS) rather than by the Office.
As under the prior rule, the sponsor
may seek further agency review of this
decision, by a three-member review
panel.

Thirteen (13) of the commenting
parties criticized new language
providing that the Department may
determine that a class of designated
programs compromises the national
security of the United States or no
longer furthers the public diplomacy
mission of the United States [§62.62].
Three (3) comments were in favor of this
regulation. If the Department makes
such a determination, it may revoke the
designations, or deny applications for
redesignation, of sponsors of that class
of exchange visitor programs. As the
Department noted in the Supplementary
Information accompanying the Proposed
Rule, the Exchange Visitor Program is
part of the Department’s public

diplomacy efforts in furtherance of the
President’s Constitutional prerogatives
in conducting foreign affairs.
Accordingly, the Department noted,
termination of a program category
because it no longer furthers the
Department’s public diplomacy mission,
or compromises national security, has
always been inherently within the
discretion of the Department. Following
9/11, the Department concluded that its
regulations should make that authority,
and the means by which it would be
exercised, explicit.

Thirteen (13) of the commenting
parties opposed the elimination of a
trial-type hearing in appeals of
significant sanctions. Moreover, those
same parties opine that the criteria for
imposing a suspension are more
stringent than the criteria for revoking a
designation or denying an application
for redesignation of a program.

It is entirely appropriate that the
grounds for the suspension sanction be
drawn far more narrowly than those for
the other significant sanctions.
Suspension represents a rapid response
to an urgent problem, with expedited
procedures including the possibility of
an immediately effective sanction, not
stayed by any opposition or request for
review. In this, it is unlike any other
sanction. That is why it is reserved for
violations whose seriousness justifies it:
Cases in which national security is
compromised, or in which a danger is
posed to the health, safety or welfare of
participants. It would be inappropriate
to apply its procedures to other
violations; and it would be equally
inappropriate to restrict the availability
of other sanctions to its narrow grounds.

With regard to the elimination of trial-
type review procedures for significant
sanctions, the Department has found
that such procedures are costly, time-
consuming and burdensome for both the
Department and sponsors. As noted in
the Supplementary Information
accompanying the Proposed Rule, such
procedures are not required by any
applicable statute, and are not necessary
to afford due process. Under the Final
Rule, sponsors are afforded notice and
ample, repeated opportunities to be
heard. When the Office proposes a
significant sanction, a sponsor may
submit to the PDAS an opposition,
including factual and legal arguments
and additional documentary material,
such as affidavits and other evidence.
Following a statement in response by
the Office, the PDAS issues a written,
reasoned decision confirming,
withdrawing or modifying the sanction.
The sponsor may then seek review of
the PDAS decision, before a three-
member panel, no member of which
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may be from the Bureau of Educational
and Cultural Affairs (of which the Office
forms a part, and which is supervised by
the PDAS). Once again, the sponsor has
the opportunity to file a statement
setting forth arguments of fact and law,
accompanied by documentary evidence
and other attachments. Following a
statement in response by the PDAS, the
review panel may, at its discretion,
convene a brief meeting with the
parties, solely for the purpose of
clarifying the written submissions. Then
the review panel issues a written,
reasoned decision confirming,
withdrawing or modifying the sanction.
This procedure affords ample notice and
opportunity to be heard, with a
reasoned decision on a clear record. If
the program sponsor is not satisfied
with the decision ultimately reached by
the Review Officers, it continues to have
the same opportunities as before to seek
relief in an appropriate court.

Finally, ten (10) of the commenting
parties requested that sponsors be given
the opportunity to cure alleged
violations before the Department
imposes sanctions. The Department
believes that if it were to provide
sponsors in all cases the automatic right
to cure an alleged violation or
deficiency with no risk that an actual
sanction will be imposed, then the
deterrent effect of the sanctions regime
effectively would be eliminated.
However, as a practical matter, the
Office seldom proposes formal sanctions
without first engaging in informal
discussions seeking to bring the sponsor
into voluntary compliance. Moreover,
although there is no right to cure, a
sponsor facing the imposition of
sanctions certainly may offer a
settlement or, in submitting its
statement in opposition to or mitigation
of the sanction, show it has cured the
alleged violations and argue for a less
severe sanction, or no sanction at all,
and may request a meeting to present its
views.

Seven (7) comments favored, and two
opposed, the paper review set forth at
§62.50(f). The comments stated that a
review should also include statements
and information provided by exchange
visitor participants, concerned citizens,
and school officials.

Thirteen (13) comments were received
in favor of a sponsor’s not being able to
reapply for designation for a minimum
of five (5) years once a designation has
been revoked.

For the foregoing reasons, the
Department is promulgating the
Proposed Rule as a Final Rule.

Regulatory Analysis
Administrative Procedure Act

In accordance with provisions of the
Administrative Procedure Act governing
rules promulgated by federal agencies
that affect the public (5 U.S.C. 552), the
Department of State published a
proposed rule and invited and received
public comment.

Regulatory Flexibility Act

The Department of State, in
accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), has
reviewed this regulation and, by
approving it, certifies that this rule will
not have a significant economic impact
on a substantial number of small
entities.

Unfunded Mandates Act of 1995

This rule does not involve a mandate
that will result in the expenditure by
State, local, and tribal governments, in
the aggregate, or by the private sector, of
$100 million or more in any year and it
will not significantly or uniquely affect
small governments. Therefore, no
actions were deemed necessary under
the provisions of the Unfunded
Mandates Reform Act of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement Act of
1996. This rule will not result in an
annual effect on the economy of $100
million or more; a major increase in
costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
companies to compete with foreign-
based companies in domestic and
import markets.

Executive Order 12866

The Department of State has reviewed
this rule to ensure its consistency with
the regulatory philosophy and
principles set forth in Executive Order
12866. The Department of State does not
consider the proposed rule to be an
economically significant regulatory
action within the scope of section 3(f)(1)
of the Executive Order since it is not
likely to have an annual effect on the
economy of $100 million or more or to
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities. The rule has been
provided to the Office of Management
and Budget (OMB) for review.

Paperwork Reduction Act

This Final Rule does not impose any
new reporting or recordkeeping
requirements subject to the Paperwork
Reduction Act, 44 U.S.C. Chapter 35.

List of Subjects in 22 CFR Part 62

Cultural Exchange Programs.

m Accordingly, 22 CFR part 62 is
amended as follows:

PART 62—EXCHANGE VISITOR
PROGRAM

m 1. The Authority citation for part 62
is revised to read as follows:

Authority: 8 U.S.C. 1101(a)(15)(J), 1182,
1184, 1258; 22 U.S.C. 1431-1442, 2451-2460;
Pub. L. 105-277, Div. G, 112 Stat. 2681-761
et seq.; Reorganization Plan No. 2 of 1977, 3
CFR, 1977 Comp. p. 200; E.O. 12048 of
March 27, 1978; 3 CFR, 1978 Comp. p. 168;
Pub. L. 104-208, Div. C, 110 Stat. 3009-546,
as amended; Pub. L. 107-56, Sec. 416, 115
Stat. 354; and Pub. L. 107-173, 116 Stat. 543.

m 2. Section 62.50 is revised to read as
follows:

§62.50 Sanctions.

(a) Reasons for sanctions. The
Department of State (Department) may
impose sanctions against a sponsor
upon a finding by its Office of Exchange
Coordination and Designation (Office)
that the sponsor has:

(1) Violated one or more provisions of
this Part;

(2) Evidenced a pattern of failure to
comply with one or more provisions of
this Part;

(3) Committed an act of omission or
commission, which has or could have
the effect of endangering the health,
safety, or welfare of an exchange visitor;
or

(4) Otherwise conducted its program
in such a way as to undermine the
foreign policy objectives of the United
States, compromise the national security
interests of the United States, or bring
the Department or the Exchange Visitor
Program into notoriety or disrepute.

(b) Lesser sanctions. (1) In order to
ensure full compliance with the
regulations in this Part, the Department,
in its discretion and depending on the
nature and seriousness of the violation,
may impose any or all of the following
sanctions ( ‘‘lesser sanctions”) on a
sponsor upon a finding that the sponsor
engaged in any of the acts or omissions
set forth in paragraph (a) of this section:

(i) A written reprimand to the
sponsor, with a warning that repeated or
persistent violations of the regulations
in this Part may result in suspension or
revocation of the sponsor’s Exchange
Visitor Program designation, or other
sanctions as set forth herein;
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(ii) A declaration placing the
exchange visitor sponsor’s program on
probation, for a period of time
determined by the Department in its
discretion, signifying a pattern of
violation of regulations such that further
violations could lead to suspension or
revocation of the sponsor’s Exchange
Visitor Program designation, or other
sanctions as set forth herein;

(iii) A corrective action plan designed
to cure the sponsor’s violations; or

(iv) Up to a 15 percent (15%)
reduction in the authorized number of
exchange visitors in the sponsor’s
program or in the geographic area of its
recruitment or activity. If the sponsor
continues to violate the regulations in
this Part, the Department may impose
subsequent additional reductions, in
ten-percent (10%) increments, in the
authorized number of exchange visitors
in the sponsor’s program or in the
geographic area of its recruitment or
activity.

(2) Within ten (10) days after service
of the written notice to the sponsor
imposing any of the sanctions set forth
in paragraph (b)(1) of this section, the
sponsor may submit to the Office a
statement in opposition to or mitigation
of the sanction. Such statement may not
exceed 20 pages in length, double-
spaced and, if appropriate, may include
additional documentary material.
Sponsors shall include with all
documentary material an index of the
documents and a summary of the
relevance of each document presented.
Upon review and consideration of such
submission, the Office may, in its
discretion, modify, withdraw, or
confirm such sanction. All materials the
sponsor submits will become a part of
the sponsor’s file with the Office.

(3) The decision of the Office is the
final Department decision with regard to
lesser sanctions in paragraphs (b)(1)(i)
through (iv) of this section.

(c) Suspension. (1) Upon a finding
that a sponsor has committed a serious
act of omission or commission which
has or could have the effect of
endangering the health, safety, or
welfare of an exchange visitor, or of
damaging the national security interests
of the United States, the Office may
serve the sponsor with written notice of
its decision to suspend the designation
of the sponsor’s program for a period
not to exceed one hundred twenty (120)
days. Such notice must specify the
grounds for the sanction and the
effective date thereof, advise the
sponsor of its right to oppose the
suspension, and identify the procedures
for submitting a statement of opposition
thereto. Suspension under this
paragraph need not be preceded by the

imposition of any other sanction or
notice.

(2)(i) Within five (5) days after service
of such notice, the sponsor may submit
to the Principal Deputy Assistant
Secretary for Educational and Cultural
Affairs (Principal Deputy Assistant
Secretary, or PDAS) a statement in
opposition to the Office’s decision. Such
statement may not exceed 20 pages in
length, double-spaced and, if
appropriate, may include additional
documentary material. A sponsor shall
include with all documentary material
an index of the documents and a
summary of the relevance of each
document presented. The submission of
a statement in opposition to the Office’s
decision will not serve to stay the
effective date of the suspension.

(ii) Within five (5) days after receipt
of, and upon consideration of, such
opposition, the Principal Deputy
Assistant Secretary shall confirm,
modify, or withdraw the suspension by
serving the sponsor with a written
decision. Such decision must specify
the grounds therefore, and advise the
sponsor of the procedures for requesting
review of the decision.

(iii) All materials the sponsor submits
will become a part of the sponsor’s file
with the Office.

(3) The procedures for review of the
decision of the Principal Deputy
Assistant Secretary are set forth in
paragraphs (d)(3) and (4), (g), and (h) of
this section, except that the submission
of a request for review will not serve to
stay the suspension.

(d) Revocation of designation. (1)
Upon a finding of any act or omission
set forth at paragraph (a) of this section,
the Office may serve a sponsor with not
less than thirty (30) days’ written notice
of its intent to revoke the sponsor’s
Exchange Visitor Program designation.
Such notice must specify the grounds
for the proposed sanction and its
effective date, advise the sponsor of its
right to oppose the proposed sanction,
and identify the procedures for
submitting a statement of opposition
thereto. Revocation of designation under
this paragraph need not be preceded by
the imposition of any other sanction or
notice.

(2) (i) Within ten (10) days after
service of such written notice of intent
to revoke designation, the sponsor may
submit to the Principal Deputy Assistant
Secretary a statement in opposition to or
mitigation of the proposed sanction,
which may include a request for a
meeting.

(i1) The submission of such statement
will serve to stay the effective date of
the proposed sanction pending the

decision of the Principal Deputy
Assistant Secretary.

(iii) The Principal Deputy Assistant
Secretary shall provide a copy of the
statement in opposition to or mitigation
of the proposed sanction to the Office.
The Office shall submit a statement in
response, and shall provide the sponsor
with a copy thereof.

(iv) A statement in opposition to or
mitigation of the proposed sanction, or
statement in response thereto, may not
exceed 25 pages in length, double-
spaced and, if appropriate, may include
additional documentary material. Any
additional documentary material may
include an index of the documents and
a summary of the relevance of each
document presented.

(v) Upon consideration of such
statements, the Principal Deputy
Assistant Secretary shall modify,
withdraw, or confirm the proposed
sanction by serving the sponsor with a
written decision. Such decision shall
specify the grounds therefor, identify its
effective date, advise the sponsor of its
right to request a review, and identify
the procedures for requesting such
review.

(vi) All materials the sponsor submits
will become a part of the sponsor’s file
with the Office.

(3) Within ten (10) days after service
of such written notice of the decision of
the Principal Deputy Assistant
Secretary, the sponsor may submit a
request for review with the Principal
Deputy Assistant Secretary. The
submission of such request for review
will serve to stay the effective date of
the decision pending the outcome of the
review.

(4) Within ten (10) days after receipt
of such request for review, the
Department shall designate a panel of
three Review Officers pursuant to
paragraph (g) of this section, and the
Principal Deputy Assistant Secretary
shall forward to each panel member all
notices, statements, and decisions
submitted or provided pursuant to the
preceding paragraphs of paragraph (d) of
this section. Thereafter, the review will
be conducted pursuant to paragraphs (g)
and (h) of this section.

(e) Denial of application for
redesignation. Upon a finding of any act
or omission set forth at paragraph (a) of
this section, the Office may serve a
sponsor with not less than thirty (30)
days’ written notice of its intent to deny
the sponsor’s application for
redesignation. Such notice must specify
the grounds for the proposed sanction
and its effective date, advise the sponsor
of its right to oppose the proposed
sanction, and identify the procedures
for submitting a statement of opposition
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thereto. Denial of redesignation under
this section need not be preceded by the
imposition of any other sanction or
notice. The procedures for opposing a
proposed denial of redesignation are set
forth in paragraphs (d)(2), (d)(3), (d)(4),
(g), and (h) of this section.

(f) Responsible officers. The Office
may direct a sponsor to suspend or
revoke the appointment of a responsible
officer or alternate responsible officer
for any of the reasons set forth in
paragraph (a) of this section. The
procedures for suspending or revoking a
responsible officer or alternate
responsible officer are set forth at
paragraphs (d), (g), and (h) of this
section.

(g) Review officers. A panel of three
Review Officers shall hear a sponsor’s
request for review pursuant to
paragraphs (c), (d), (e), and (f) of this
section. The Under Secretary of State for
Public Diplomacy and Public Affairs
shall designate one senior official from
an office reporting to him/her, other
than from the Bureau of Educational
and Cultural Affairs, as a member of the
Panel. The Assistant Secretary of State
for Consular Affairs and the Legal
Adviser shall each designate one senior
official from their bureaus as members
of the Panel.

(h) Review. The Review Officers may
affirm, modify, or reverse the sanction
imposed by the Principal Deputy
Assistant Secretary. The following
procedures shall apply to the review:

(1) Upon its designation, the panel of
Review Officers shall promptly notify
the Principal Deputy Assistant Secretary
and the sponsor in writing of the
identity of the Review Officers and the
address to which all communications
with the Review Officers shall be
directed.

(2) Within fifteen (15) days after
service of such notice, the sponsor may
submit to the Review Officers four (4)
copies of a statement identifying the
grounds on which the sponsor asserts
that the decision of the Principal Deputy
Assistant Secretary should be reversed
or modified. Any such statement may
not exceed 25 pages in length, double-
spaced; and any attachments thereto
shall not exceed 50 pages. A sponsor
shall include with all attachments an
index of the documents and a summary
of the relevance of each document
presented. The Review Officers shall
transmit one (1) copy of any such
statement to the Principal Deputy
Assistant Secretary, who shall, within
fifteen (15) days after receipt of such
statement, submit four (4) copies of a
statement in response. Any such
statement may not exceed 25 pages in
length, double-spaced; and any

attachments thereto shall not exceed 50
pages. The Principal Deputy Assistant
Secretary shall include with all
attachments an index of the documents
and a summary of the relevance of each
document presented. The Review
Officers shall transmit one (1) copy of
any such statement to the sponsor. No
other submissions may be made unless
specifically authorized by the Review
Officers.

(3) If the Review Officers determine,
in their sole discretion, that a meeting
for the purpose of clarification of the
written submissions should be held,
they shall schedule a meeting to be held
within twenty (20) days after the receipt
of the last written submission. The
meeting will be limited to no more than
two (2) hours. The purpose of the
meeting will be limited to the
clarification of the written submissions.
No transcript may be taken and no
evidence, either through documents or
by witnesses, will be received. The
sponsor and the representative of the
Principal Deputy Assistant Secretary
may attend the meeting on their own
behalf and may be accompanied by
counsel.

(4) Following the conclusion of the
meeting, or the submission of the last
written submission if no meeting is
held, the Review Officers shall promptly
review the submissions of the sponsor
and the Principal Deputy Assistant
Secretary, and shall issue a signed
written decision within thirty (30) days,
stating the basis for their decision. A
copy of the decision will be delivered to
the Principal Deputy Assistant Secretary
and the sponsor.

(5) If the Review Officers decide to
affirm or modify the sanction, a copy of
their decision shall also be delivered to
the Department of Homeland Security
and to the Bureau of Consular Affairs of
the Department of State. The Office, at
its discretion, may further distribute the
decision.

(6) Unless otherwise indicated, the
sanction, if affirmed or modified, is
effective as of the date of the Review
Officers’ written decision, except in the
case of suspension of program
designation, which is effective as of the
date specified pursuant to paragraph (c)
of this section.

(i) Effect of suspension, revocation, or
denial of redesignation. A sponsor
against which an order of suspension,
revocation, or denial of redesignation
has become effective may not thereafter
issue any Certificate of Eligibility for
Exchange Visitor (J-1) Status (Form DS-
2019) or advertise, recruit for, or
otherwise promote its program. Under
no circumstances shall the sponsor
facilitate the entry of an exchange

visitor into the United States. An order
of suspension, revocation, or denial of
redesignation will not in any way
diminish or restrict the sponsor’s legal
or financial responsibilities to existing
program applicants or participants.

(j) Miscellaneous.

(1) Computation of time. In
computing any period of time
prescribed or allowed by these
regulations, the day of the act or event
from which the designated period of
time begins to run is not included. The
last day of the period so computed is
included unless it is a Saturday, a
Sunday, or a Federal legal holiday, in
which event the period runs until the
end of the next day which is not one of
the aforementioned days. When the
period of time prescribed or allowed is
fewer than eleven (11) days,
intermediate Saturdays, Sundays, or
Federal legal holidays are excluded in
the computation.

(2) Service of notice to sponsor.
Service of notice to a sponsor pursuant
to this section may be accomplished
through written notice by mail, delivery,
or facsimile, upon the president, chief
executive officer, managing director,
General Counsel, responsible officer, or
alternate responsible officer of the
Sponsor.

m 3. Subpart E is revised to read as
follows:

Subpart E—Termination and Revocation of

Programs

Sec.

62.60 Termination of designation.

62.61 Revocation.

62.62 Termination of, or Denial of
Redesignation for, a Class of Designated
programs.

62.63 Responsibilities of the Sponsor upon
Termination or Revocation.

Subpart E—Termination and
Revocation of Programs

§62.60 Termination of designation

Designation will be terminated upon
the occurrence of any of the
circumstances set forth in this section.

(a) Voluntary termination. A sponsor
notifies the Department of its intent to
terminate its designation voluntarily
and withdraws its program in SEVIS via
submission of a “cancel program”
request. The sponsor’s designation shall
terminate upon submission of such
notification. Such sponsor may apply
for a new program designation.

(b) Inactivity. A sponsor fails to
comply with the minimum program size
or duration requirements, as specified in
§62.8 (a) and (b), in any 12-month
period. Such sponsor may apply for a
new program designation.
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(c) Failure to file annual reports. A
sponsor fails to file annual reports for
two (2) consecutive years. Such sponsor
is eligible to apply for a new program
designation.

(d) Failure to file an annual
management audit. A sponsor fails to
file an annual management audit, if
such audits are required in the relevant
program category. Such sponsor is
eligible to apply for a new program
designation upon the filing of the past
due management audit.

(e) Change in ownership or control.
An exchange visitor program
designation is not assignable or
transferable. A major change in
ownership or control automatically
terminates the designation. However,
the successor sponsor may apply for
designation of the new entity, and it
may continue to administer the
exchange visitor activities of the
previously-designated program while
the application for designation is
pending before the Department of State:

(1) With respect to a for-profit
corporation, a major change in
ownership or control is deemed to have
occurred when one third (33.33%) or
more of its stock is sold or otherwise
transferred within a 12-month period;

(2) With respect to a not-for-profit
corporation, a major change of control is
deemed to have occurred when 51
percent (51%) or more of the board of
trustees or other like body, vested with
its management, is replaced within a 12-
month period.

(f) Non-compliance with other
requirements. A sponsor fails to remain
in compliance with Federal, State, local,
or professional requirements necessary
to carry out the activity for which it is
designated, including loss of
accreditation, or licensure.

(g) Failure to apply for redesignation.
A sponsor fails to apply for
redesignation, pursuant to the terms and
conditions of § 62.7, prior to the
conclusion of its current designation
period. If so terminated, the former
sponsor may apply for a new program
designation, but the program activity
will be suspended during the pendency
of the application.

§62.61 Revocation.

The Department may terminate a
sponsor’s program designation by
revocation for cause as specified in
§62.50. Such sponsor may not apply for
a new designation for five (5) years
following the effective date of the
revocation.

§62.62 Termination of, or denial of
redesignation for, a class of designated
programs.

The Department may, in its sole
discretion, determine that a class of
designated programs compromises the
national security of the United States or
no longer furthers the public diplomacy
mission of the Department of State.
Upon such a determination, the Office
shall:

(a) Give all sponsors of such class of
designated programs not less than thirty
(30) days’ written notice of the
revocation of Exchange Visitor Program
designations for such programs,
specifying therein the grounds and
effective date for such revocations; or

(b) Give any sponsor of such class of
designated programs not less than thirty
(30) days’ written notice of its denial of
the sponsor’s application for
redesignation, specifying therein the
grounds for such denial and effective
date of such denial. Revocation of
designation or denial of redesignation
on the above-specified grounds for a
class of designated programs is the final
decision of the Department.

§62.63 Responsibilities of the sponsor
upon termination or revocation.

Upon termination or revocation of its
program designation, a sponsor must:

(a) Fulfill its responsibilities to all
exchange visitors who are in the United
States at the time of the termination or
revocation; and

(b) Notify exchange visitors who have
not entered the United States that the
program has been terminated or
revoked, unless a transfer to another
designated program can be obtained.

Dated: December 11, 2007.
Stanley S. Colvin,
Director, Office of Exchange Coordination
and Designation, Bureau of Educational and
Cultural Affairs, Department of State.
[FR Doc. E7-24650 Filed 12—-19-07; 8:45 am]
BILLING CODE 4710-05-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[USCG-2007-0149]

Drawbridge Operation Regulations;
Elizabeth River—Eastern Branch, at
Norfolk VA

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Fifth Coast
Guard District, has approved a
temporary deviation from the
regulations governing the operation of
the Norfolk Southern Railroad (NS#
V2.8) Bridge, at mile 2.7, across the
Elizabeth River—Eastern Branch at
Norfolk, VA. This deviation allows the
drawbridge to remain closed-to-
navigation beginning at 7 a.m. on
Monday, December 10, 2007, until and
including 6 p.m. on Friday, December
21, 2007, and from 7 a.m. on Monday,
January 21, 2008, until and including 6
p.m. on Sunday, February 3, 2008, to
facilitate rehabilitation of the operating
machinery of the swing span.

DATES: This deviation is effective from
7 a.m. on December 10, 2007 to 6 p.m.
on February 3, 2008.

ADDRESSES: Materials referred to in this
document are available for inspection or
copying at Commander (dpb), Fifth
Coast Guard District, Federal Building,
1st Floor, 431 Crawford Street,
Portsmouth, VA 23704-5004 between
8 a.m. and 4 p.m., Monday through
Friday, except Federal holidays. The
telephone number is (757) 398—6222.
Commander (dpb), Fifth Coast Guard
District maintains the public docket for
this temporary deviation.

FOR FURTHER INFORMATION CONTACT: Bill
H. Brazier, Bridge Management
Specialist, Fifth Coast Guard District, at
(757) 398-6422.

SUPPLEMENTARY INFORMATION: The NS#
V2.8 Bridge, a swing-type drawbridge,
has a vertical clearance in the closed
position to vessels of six feet, above
mean high water.

Norfolk Southern Railways, the bridge
owner, has requested a temporary
deviation from the current operating
regulations set out in 33 CFR Part
117.1007(a).

To facilitate the repairs to the
operating machinery, the NS# V2.8
Bridge will be maintained in the closed-
to-navigation position beginning at
7 a.m. on Monday, December 10, 2007,
until and including 6 p.m. on Friday,
December 21, 2007 and from 7 a.m. on
Monday, January 21, 2008 until and
including 6 p.m. on Sunday, February 3,
2008.

The Coast Guard has informed the
known users of the waterway of the
closure periods for the bridge so that
these vessels can arrange their transits
to minimize any impact caused by the
temporary deviation.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.
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Dated: December 7, 2007.
Waverly W. Gregory, Jr.,

Chief, Bridge Administration Branch, Fifth
Coast Guard District.

[FR Doc. E7—24740 Filed 12—19-07; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[USCG—2007-0148]

Drawbridge Operation Regulations;
York River, at Yorktown, VA

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Fifth Coast
Guard District, has approved a
temporary deviation from the
regulations governing the operation of
the Coleman Memorial Bridge, at mile
7.0, across York River at Yorktown, VA.
This deviation allows the drawbridge to
remain closed-to-navigation beginning
at 7 a.m. on Saturday, December 15,
2007, until and including 11:59 p.m. on
Saturday, December 22, 2007 and from
7 a.m. on Monday, on December 24,
2007 until and including 11:59 p.m. on
Monday, December 31, 2007, to
facilitate mechanical repairs to the
operating machinery of the swing span.
DATES: This deviation is effective from
7 a.m. on December 15, 2007 to 11:59
p.m. on December 31, 2007.

ADDRESSES: Materials referred to in this
document are available for inspection or
copying at Commander (dpb), Fifth
Coast Guard District, Federal Building,
1st Floor, 431 Crawford Street,
Portsmouth, VA 23704-5004 between 8
a.m. and 4 p.m., Monday through
Friday, except Federal holidays. The
telephone number is (757) 398—6222.
Commander (dpb), Fifth Coast Guard
District maintains the public docket for
this temporary deviation.

FOR FURTHER INFORMATION CONTACT: Bill
H. Brazier, Bridge Management
Specialist, Fifth Coast Guard District, at
(757) 398-6422.

SUPPLEMENTARY INFORMATION: The
Coleman Memorial Bridge, a swing-type
drawbridge, has a vertical clearance in
the closed position to vessels of 60 feet,
above mean high water.

The contractor, on behalf of the
Commonwealth of Virginia Department
of Transportation (VDOT)—the bridge
owner, has requested a temporary
deviation from the current operating

regulations set out in 33 CFR Part
117.1025 to close the swing bridge to
navigation to perform necessary
mechanical repairs to the swing span
assembly. The repairs will consist of
removing and replacing the balance
wheels and bronze bushings on the
north and south swing spans.

To facilitate the repairs, the Coleman
Memorial Bridge will be maintained in
the closed-to-navigation position
beginning at 7 a.m. on Saturday,
December 15, 2007, until and including
11:59 p.m. on Saturday, December 22,
2007 and from 7 a.m. on Monday,
December 24, 2007, until and including
11:59 p.m. on Monday, December 31,
2007.

The Coast Guard has informed the
known users of the waterway of the
closure periods for the bridge so that
these vessels can arrange their transits
to minimize any impact caused by the
temporary deviation.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: December 7, 2007.

Waverly W. Gregory, Jr.,

Chief, Bridge Administration Branch, Fifth
Coast Guard District.

[FR Doc. E7—24741 Filed 12-19-07; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. CGD 13-07-049]
RIN 1625-AA00

Safety Zone: Lower Cowlitz River
Dredging Operation; Longview, WA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
the Cowlitz River, in the vicinity of
Cottonwood Island at the entrance of the
Cowlitz River extending up the Cowlitz
River 1.5 river miles. The Captain of the
Port, Portland, Oregon is taking this
action to safeguard individuals and
vessels from safety hazards associated
with dredging operations. Entry into
this safety zone is prohibited unless
authorized by Captain of the Port,
Portland or the Master of the on-scene
dredge vessel.

DATES: This rule is effective from
Monday, November 12, 2007 8 a.m.
through Friday, February 29, 2008 at

5 p.m.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket [CGD13-07—
049] and are available for inspection or
copying at U. S. Coast Guard Sector
Portland, 6767 North Basin Ave.,
Portland, Oregon 97217 between 7 a.m.
and 4 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Petty Officer Josh Lehner, c/o Captain of
the Port Portland, 6767 N. Basin Ave.,
Portland, Oregon 97217 at 503—-240—
9301.

SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B) and
5 U.S.C. 553(d)(3), the Coast Guard finds
that good cause exists for not publishing
an NPRM and for making this rule
effective less than 30 days after
publication in the Federal Register. The
Coast Guard did not receive notice of
this operation until 12 days prior to the
beginning of the operation. The
dredging operation will involve
multiple dredges, floating and
submerged pipelines and other potential
navigation hazards from the west bank
of the Old Cowlitz River to the
northwest tip of Cottonwood Island and
1.5 river miles up the Cowlitz River
including the mouth of Carrols Channel
and the Old Mouth Cowlitz. The
pipeline and associated dredge gear will
pose a hazard to navigation due to its
location blocking the channel.

If normal notice and comment
procedures were followed, this rule
would not become effective until after
the dates of the event. For this reason,
following normal rulemaking
procedures in this case would be
impracticable and contrary to the public
interest.

Background and Purpose

The Coast Guard is establishing a
temporary safety zone regulation to
allow for safe dredging operations. This
operation is necessary for flood control
on the Cowlitz River. Silt has built up
at the lower end of the Cowlitz River
causing an increased risk of flooding in
the vicinity of Kelso, Longview, and
Castle Rock, WA. This safety zone will
be in effect during the time of Monday,
November 12, 2007 to Friday, February
29, 2008 while there is dredge gear in
the water. This safety zone will be
enforced by the Captain the Port,
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Portland or his designated
representative. Entry into this Safety
Zone is prohibited unless authorized by
the Captain of the Port, his designated
representative, or the Master of the on-
scene dredge vessel. Transit through the
Safety Zone is prohibited without an
escort from a vessel associated with the
on-scene dredge operations or a
representative of the Captain of the Port.
To request an escort to transit the Safety
Zone contact the on-scene dredge
Master on VHF—FM channel 16 or 13 or
via search light or sound making device
30 minutes in advance of desired
transit. The Captain of the Port may be
assisted by other federal and local
agencies in the enforcement of this
zone.

Discussion of Rule

This rule, for safety concerns, will
control individuals and vessel
movement in a regulated area
surrounding the dredging operation.
Due to safety concerns and likely
delays, entry into this zone is prohibited
unless authorized by the Captain of the
Port, his designated representative, or
the Master of the on-scene dredge
vessel. Boaters must request and receive
authorization to enter the safety zone
from the Captain of the Port, his
designated representative, or the Master
of the on-scene dredge and be escorted
by a vessel associated with the dredge
operations or by a representative of the
Captain of the Port. These measures are
taken due to the significant hazard to
navigation presented by suspended
anchor wires tied off to the shoreline.
Dredge gear and submerged pipelines
also present a hazard to navigation in
and under the waters in the lower area
of the Cowlitz River.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. The Coast Guard expects the
economic impact of this rule to be so
minimal that a full regulatory evaluation
under the regulatory policies and
procedures of the DHS is unnecessary.
This expectation is based on the fact
that this rule will be in effect for the
minimum time necessary to safely
conduct the dredging operation. While
this rule is in effect, traffic will be
allowed to pass through the zone with
authorization and escort of the Master of
the on-scene dredge or a designated
representative of the Captain of the Port.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit the
designated area at the corresponding
time as drafted in this rule. This safety
zone will not have a significant
economic impact on a substantial
number of small entities for the
following reasons. Traffic will be
allowed to pass through the zone with
the authorization and escort of the
Master of the on-scene dredge or a
designated representative of the Captain
of the Port. This portion of the river is
not typically used by commercial
boating entities and most of the traffic
expected in this area is generally
recreational in nature and will occur on
weekends when dredge operations will
be suspended. In addition the location
of dredging operations is below the area
used by drift boat fishermen. Before the
effective period, we will issue maritime
advisories widely available to users of
the river. Because the impacts of this
proposal are expected to be so minimal,
the Coast Guard certifies under 5 U.S.C.
605(b) that this final rule will not have
a significant economic impact on a
substantial number of small entities.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
that this rule would have a significant
economic impact on it, please submit a
comment (see ADDRESSES) explaining
why you think it qualifies and how and
what degree this rule would
economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offered to assist small entities
in understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. If the rule will affect your small
business, organization, or governmental

jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section. Small businesses may
send comments on the actions of
Federal employees who enforce, or
otherwise determine compliance with,
Federal regulations to the Small
Business and Agriculture Regulatory
Enforcement Ombudsman and the
Regional Small Business Regulatory
Fairness Boards. The Ombudsman
evaluates these actions annually and
rates each agency’s responsiveness to
small business. If you wish to comment
on actions by employees of the Coast
Guard, call 1-888—REG-FAIR (1-888—
734-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.
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Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,

which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g), of the
Instruction, from further environmental
documentation because it establishes a
safety zone. A final “Environmental
Analysis Check List” and a final
““Categorical Exclusion Determination”
will be available in the docket where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine Safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. A temporary section 165.T13-043 is
added to read as follows:

§165.T13-043 Safety Zone: Lower Cowlitz
River Dredging Operation in the Captain of
the Port Portland Zone.

(a) Safety Zone. The following area is
designated a safety zone—

(1) Location. The waters encompassed
by the following points: 46° 05’50”"N
122° 55’52”W southeastward to 46°
05’30”N 122° 55"11”W turning
northwest to 46° 0544”N 122° 54’19"W
continuing along the southeasterly bank
of the Cowlitz River to 46° 06"34”N 122°
53’27”W crossing the river bank to bank
to 46° 06"33”N 122° 53"35”W following
the northerly bank of the Cowlitz River
back to the point of origin. This safety
zone will include the entrance to
Carrols Channel and the Old Mouth
Cowlitz.

(2) Effective time and date. 8 a.m. on
Monday, November 12, 2007 to 5 p.m.
on Friday, February 29, 2008.

(b) Regulations. (1) Entry into this
Safety Zone is prohibited unless
authorized by the Captain of the Port,
his designated representative, or the
Master of the on-scene dredge vessel.

(2) Transit through the Safety Zone is
prohibited without an escort from a

vessel associated with the on-scene
dredge operations or a representative of
the Captain of the Port.

(3) To request an escort to transit the
Safety Zone contact the on-scene dredge
Master on VHF—FM channel 16 or 13 or
via search light or sound making device
30 minutes in advance of desired
transit.

Dated: November 9, 2007.
Russell C. Proctor,

CDR, U.S. Coast Guard, Acting Captain of
the Port, Portland, OR.

[FR Doc. E7—24768 Filed 12—19-07; 8:45 am)]
BILLING CODE 4910-15-P

LIBRARY OF CONGRESS
Copyright Royalty Board

37 CFR Part 383
[Docket No. 2005-5 CRB DTNSRA]

Digital Performance Right in Sound
Recordings and Ephemeral
Recordings for a New Subscription
Service

AGENCY: Copyright Royalty Board,
Library of Congress.
ACTION: Final rule.

SUMMARY: The Copyright Royalty Judges
are publishing final regulations that set
the rates and terms for the use of sound
recordings in transmissions made by
new subscription services and for the
making of ephemeral recordings
necessary for the facilitation of such
transmissions for the period
commencing from the inception of the
new subscription service through
December 31, 2010.

DATES: These regulations become
effective on January 22, 2008.

FOR FURTHER INFORMATION CONTACT:
Richard Strasser, Senior Attorney, or
Gina Giuffreda, Attorney Advisor, by
telephone at (202) 707—7658 or e-mail
crb@loc.gov.

SUPPLEMENTARY INFORMATION:

Background

In 1995, Congress enacted the Digital
Performance Right in Sound Recordings
Act of 1995 (“DPRA”), Public Law No.
104-39, which created an exclusive
right for copyright owners of sound
recordings subject to certain limitations,
to perform publicly the sound
recordings by means of certain digital
audio transmissions. Among the
limitations on the performance right
was the creation of a new compulsory
license for nonexempt noninteractive
digital subscription transmissions. 17
U.S.C. 114(f).
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Section 114 was later amended with
the passage of the Digital Millennium
Copyright Act of 1998 (“DMCA” or ““the
Act”), Public Law No. 105-304, to cover
additional digital audio transmissions.
These include transmissions made by
“new subscription services.” For
purposes of the section 114 license, a
“new subscription service” is “‘a service
that performs sound recordings by
means of noninteractive subscription
digital audio transmissions and that is
not a preexisting subscription service or
a preexisting satellite digital audio radio
service.” 17 U.S.C. 114(j)(8).

In addition to expanding the section
114 license, the DMCA also created a
statutory license to allow for the making
of ephemeral reproductions for the
purpose of facilitating certain digital
audio transmissions, including those
made by new subscription services. 17
U.S.C. 112(e).

On October 31, 2005, pursuant to
section 114(f)(2)(C), XM Satellite Radio,
Inc. (“XM”) filed with the Copyright
Royalty Judges (“Judges”) a Petition to
Initiate and Schedule Proceeding for a
New Type of Subscription Service for a
“new type of subscription service
[which] performs sound recordings on
digital audio channels programmed by
the licensee for transmission by a
satellite television distribution service
to its residential customers, where the
audio channels are bundled with
television channels as part of a ‘basic’
package of service and not for a separate
fee.” XM Petition at 1. The petition
noted that this new subscription service
was to commence on or about November
15, 2005. Id.

On December 5, 2005, pursuant to 17
U.S.C. 804(b)(3)(C)(ii), the Judges
published a notice in the Federal
Register announcing commencement of
the proceeding to set rates and terms for
royalty payments under sections 114
and 112 for the activities of the new
subscription service described in the
XM Petition and requesting interested
parties to submit their Petitions to
Participate. 70 FR 72471. Petitions to
participate were received from Sirius
Satellite Radio, Inc. (“Sirius”), XM,
MTV Networks (“MTV”’), and
SoundExchange, Inc.

The Judges set the schedule for the
proceeding for both the direct and
rebuttal phases of the proceeding,
including the dates for the filing of the
written statements and the dates for oral
testimony for each phase. Subsequent to
the presentation of the direct phase of
their case and the filing of their written
rebuttal statements, but prior to the oral
presentation of their rebuttal witnesses,
the parties informed the Judges that they
had “reached full agreement on all

issues in this litigation” and that “there
are no more issues to try.” Transcript of
September 10, 2007, at p. 5. They also
stated that the settlement agreement
would be submitted to the Judges for
approval and adoption pursuant to 17
U.S.C. 801(b)(7)(A). Id. at 6. The
proposed rates and terms codifying the
settlement agreement were filed on
October 30, 2007.

Section 801(b)(7)(A) allows for the
adoption of rates and terms negotiated
by “some or all of the participants in a
proceeding at any time during the
proceeding” provided they are
submitted to the Copyright Royalty
Judges for approval. This section
provides that in such event:

(i) The Copyright Royalty Judges shall
provide to those that would be bound by the
terms, rates, or other determination set by
any agreement in a proceeding to determine
royalty rates an opportunity to comment on
the agreement and shall provide to
participants in the proceeding under section
803(b)(2) that would be bound by the terms,
rates, or other determination set by the
agreement an opportunity to comment on the
agreement and object to its adoption as a
basis for statutory terms and rates; and

(ii) The Copyright Royalty Judges may
decline to adopt the agreement as a basis for
statutory terms and rates for participants that
are not parties to the agreement, if any
participant described in clause (i) objects to
the agreement and the Copyright Royalty
Judges conclude, based on the record before
them if one exists, that the agreement does
not provide a reasonable basis for setting
statutory terms or rates.

17 U.S.C. 801(b)(7)(A). Accordingly, on
November 9, 2007, the Judges published
a Notice of Proposed Rulemaking
(“NPRM”) requesting comment on the
proposed rates and terms submitted to
the Judges. 72 FR 63532. Comments
were due by December 10, 2007. In
response to the NPRM, the Judges
received only one comment, which was
submitted by SoundExchange,
supporting the adoption of the proposed
regulations.

Having received no objections from a
party that would be bound by the
proposed rates and terms and that
would be willing to participate in
further proceedings, the Copyright
Royalty Judges, by this notice, are
adopting final regulations which set the
rates and terms for the use of sound
recordings in transmissions made by
new subscription services and for the
making of ephemeral recordings
necessary for the facilitation of such
transmissions for the period
commencing from the inception of the
new subscription service through
December 31, 2010.1

1Section 383.4(a) states that the terms governing
the activities of a new subscription service under

List of Subjects in 37 CFR Part 383

Copyright, Digital audio
transmissions, Performance right, Sound
recordings.

Final Regulations

m For the reasons set forth in the
preamble, the Copyright Royalty Judges
are adding part 383 to Chapter III of title
37 of the Code of Federal Regulations to
read as follows:

PART 383—RATES AND TERMS FOR
SUBSCRIPTION TRANSMISSIONS AND
THE REPRODUCTION OF EPHEMERAL
RECORDINGS BY NEW
SUBSCRIPTION SERVICES

Sec.

383.1 General.

383.2 Definitions.

383.3 Royalty fees for public performance
of sound recordings and the making of
ephemeral recordings.

383.4 Terms for making payment of royalty
fees.

Authority: 17 U.S.C. 112(e), 114, and
801(b)(1).

§383.1 General.

(a) Scope. This part 383 establishes
rates and terms of royalty payments for
the public performance of sound
recordings in certain digital
transmissions by Licensees in
accordance with the provisions of 17
U.S.C. 114, and the making of certain
ephemeral recordings by Licensees in
accordance with the provisions of 17
U.S.C. 112(e), during the period
commencing from the inception of the
Licensees’ Services and continuing
through December 31, 2010.

(b) Legal compliance. Licensees
relying upon the statutory licenses set
forth in 17 U.S.C. 112 and 114 shall
comply with the requirements of those
sections and the rates and terms of this
part.

(c) Relationship to voluntary
agreements. Notwithstanding the
royalty rates and terms established in
this part, the rates and terms of any
license agreements entered into by
Copyright Owners and Licensees shall
apply in lieu of the rates and terms of
this part to transmissions with the scope
of such agreements.

§383.2 Definitions.

For purposes of this part, the
following definitions shall apply:

(a) Applicable Period is the period for
which a particular payment to the

sections 114 and 112 are the same as those, unless
otherwise specified, adopted to govern the activities
of the preexisting satellite digital audio radio
services in Docket No. 2006—1 CRB DSTRA. Those
terms will appear in Subpart B of 37 CFR part 382,
which will be published in a separate document.
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designated collection and distribution
organization is due.

(b) Bundled Contracts means
contracts between the Licensee and a
Provider in which the Service is not the
only content licensed by the Licensee to
the Provider.

(c) Copyright Owner is a sound
recording copyright owner who is
entitled to receive royalty payments
under 17 U.S.C. 112(e) or 114(g).

(d) License Period means the period
commencing from the inception of the
Licensees’ Services and continuing
through December 31, 2010.

(e) Licensee is a person that has
obtained statutory licenses under 17
U.S.C. 112 and 114, and the
implementing regulations, to make
digital audio transmissions as part of a
Service (as defined in paragraph (h) of
this section), and ephemeral recordings
for use in facilitating such
transmissions.

(f) Provider means a ‘“multichannel
video programming distributor” as that
term is defined in 47 CFR 76.1000(e);
notwithstanding such definition, for
purposes of this part, a Provider shall
include only a distributor of
programming to televisions, such as a
cable or satellite television provider.

(g) Revenue. (1) “Revenue” means all
monies and other considerations, paid
or payable, recognizable during the
Applicable Period as revenue by the
Licensee consistent with Generally
Accepted Accounting Principles
(“GAAP”) and the Licensee’s past
practices, which is derived by the
Licensee from the operation of the
Service and shall be comprised of the
following:

(i) Revenues recognizable by Licensee
from Licensee’s Providers and directly
from residential U.S. subscribers for
Licensee’s Service;

(ii) Licensee’s advertising revenues
recognizable from the Service (as
billed), or other monies received from
sponsors of the Service if any, less
advertising agency commissions not to
exceed 15% of those fees incurred to a
recognized advertising agency not
owned or controlled by Licensee;

(iii) Revenues recognizable for the
provision of time on the Service to any
third party;

(iv) Revenues recognizable from the
sale of time to Providers of paid
programming, such as infomercials, on
the Service;

(v) Where merchandise, service, or
anything of value is receivable by
Licensee in lieu of cash consideration
for the use of Licensee’s Service, the fair
market value thereof or Licensee’s
prevailing published rate, whichever is
less;

(vi) Monies or other consideration
recognizable as revenue by Licensee
from Licensee’s Providers, but not
including revenues recognizable by
Licensee’s Providers from others and
not accounted for by Licensee’s
Providers to Licensee, for the provision
of hardware for the Service by anyone
and used in connection with the
Service;

(vii) Monies or other consideration
recognizable as revenue for any
references to or inclusion of any product
or service on the Service; and

(viii) Bad debts recovered regarding
paragraphs (g)(1)(i) through (vii) of this
section.

(2) “Revenue” shall include such
payments as set forth in paragraphs
(g)(1)(i) through (viii) of this section to
which Licensee is entitled but which are
paid or payable to a parent, subsidiary,
division, or affiliate of Licensee, in lieu
of payment to Licensee but not
including payments to Licensee’s
Providers for the Service. Licensee shall
be allowed a deduction from “Revenue”
as defined in paragraph (g)(1) of this
section for bad debts actually written off
during the reporting period.

(h) A Service is a non-interactive
(consistent with the definition of
“interactive service” in 17 U.S.C.
114(j)(7)) audio-only subscription
service (including accompanying
information and graphics related to the
audio) that is transmitted to residential
subscribers of a television service
through a Provider which is marketed as
and is in fact primarily a video service
where

(1) Subscribers do not pay a separate
fee for audio channels.

(2) The audio channels are delivered
by digital audio transmissions through a
technology that is incapable of tracking
the individual sound recordings
received by any particular consumer.

(3) However, paragraph (h)(2) of this
section shall not apply to the Licensee’s
current contracts with Providers that are
in effect as of the effective date of this
part if such Providers become capable in
the future of tracking the individual
sound recordings received by any
particular consumer, provided that the
audio channels continued to be
delivered to Subscribers by digital audio
transmissions and the Licensee remains
incapable of tracking the individual
sound recordings received by any
particular consumer.

(i) Subscriber means every residential
subscriber to the underlying service of
the Provider who receives Licensee’s
Service in the United States for all or
any part of a month; provided, however,
that for any Licensee that is not able to
track the number of subscribers on a

per-day basis, “Subscribers” shall be
calculated based on the average of the
number of subscribers on the last day of
the preceding month and the last day of
the applicable month, unless the Service
is paid by the Provider based on end-of-
month numbers, in which event
“Subscribers” shall be counted based on
end-of-month data.

(j) Stand-Alone Contracts means
contracts between the Licensee and a
Provider in which the only content
licensed to the Provider is the Service.

§383.3 Royalty fees for public
performances of sound recordings and the
making of ephemeral recordings.

(a) Royalty rates. Royalty rates for the
public performance of sound recordings
by eligible digital transmissions made
over a Service pursuant to 17 U.S.C.
114, and for ephemeral recordings of
sound recordings made pursuant to 17
U.S.C. 112 to facilitate such
transmissions, are as follows. Each
Licensee will pay, with respect to
content covered by the License that is
provided via the Service of each such
Licensee:

(1) For Stand-Alone Contracts, the
greater of:

(i) 15% of Revenue, or

(ii) The following monthly minimum
payment per Subscriber to the Service of
such Licensee—

(A) From inception through 2006:
$0.0075

(B) 2007: $0.0075

(C) 2008: $0.0075

(D) 2009: $0.0125

(E) 2010: $0.0150 and

(2) For Bundled Contracts, the greater
of:

(i) 15% of Revenue allocated to reflect
the objective value of the Licensee’s
Service, or

(ii) The following monthly minimum
payment per Subscriber to the Service of
such Licensee:

(A) From inception through 2006:
$0.0220

) 2007: $0.0220

) 2008: $0.0220

) 2009: $0.0220

E) 2010: $0.0250

(b) Minimum fee. Each Licensee will
pay an annual, non-refundable
minimum fee of one hundred thousand
dollars ($100,000), payable on January
31 of each calendar year in which the
Service is provided pursuant to the
section 112 and 114 statutory licenses,
but payable pursuant to the applicable
regulations for all years 2007 and
earlier. Such fee shall be recoupable and
credited against royalties due in the
calendar year in which it is paid.

(B
(C
D
(
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§383.4 Terms for making payment of
royalty fees.

(a) Subject to the provisions of this
section, terms governing timing and due
dates of royalty payments, late fees,
statements of account, audit and
verification of royalty payments and
distributions, cost of audit and
verification, record retention
requirements, treatment of Licensees’
confidential information, distribution of
royalties, unclaimed funds, designation
and definition of the collection and
distribution organization, and any
definitions for applicable terms not
defined herein and not otherwise
inapplicable shall be those adopted by
the Copyright Royalty Judges for
subscription transmissions and the
reproduction of ephemeral recordings
by preexisting satellite digital audio
radio services in Docket No. 2006—1
CRB DSTRA (“the SDARS Proceeding”).

(b) Without prejudice to any
applicable notice and recordkeeping
provisions, statements of account shall
not require reports of performances.

(c) If the Copyright Royalty Judges
adopt reports of use regulations in the
SDARS Proceeding, those regulations, if
any, shall govern Licensees’ obligations
to report sound recordings used
pursuant to this part, except that
Licensees also shall report to
SoundExchange which channels are
transmitted by their respective
Providers for all past, current and future
periods. In the event that the Copyright
Royalty Judges do not adopt reports of
use regulations in the SDARS
Proceeding, then reports of use provided
by XM Satellite Radio, Inc. (“XM”) and
Sirius Satellite Radio, Inc. (“Sirius”) for
their use of sound recordings on their
preexisting satellite digital audio radio
services (as defined in 17 U.S.C.
114(j)(10)) shall be deemed to satisfy
XM'’s and Sirius’ obligations to report
sound recordings used pursuant to this
part, and MTV Networks shall provide
census reporting, retroactive to the
inception of its Service.

Dated: December 14, 2007.
James Scott Sledge,
Chief Copyright Royalty Judge.
[FR Doc. E7—24734 Filed 12-19-07; 8:45 am]|
BILLING CODE 1410-72-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 97
[EPA-R05-OAR-2007-0519; FRL-8508-1]

Approval of Implementation Plans of
Michigan: Clean Air Interstate Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is conditionally
approving a revision to the Michigan
State Implementation Plan (SIP)
submitted on July 16, 2007. This
revision incorporates provisions related
to the implementation of EPA’s Clean
Air Interstate Rule (CAIR), promulgated
on May 12, 2005, and subsequently
revised on April 28, 2006, and
December 13, 2006, and the CAIR
Federal Implementation Plan (CAIR FIP)
concerning sulfur dioxide (SO,),
nitrogen oxides (NOx) annual, and NOx
ozone season emissions for the state of
Michigan, promulgated on April 28,
2006, and subsequently revised
December 13, 2006. EPA is not making
any changes to the CAIR FIP, but is, to
the extent EPA approves Michigan’s SIP
revision, amending the appropriate
appendices in the CAIR FIP trading
rules simply to note that approval.

The SIP revision that EPA is
conditionally approving is an
abbreviated SIP revision that addresses:
The applicability provisions for the NOx
ozone season trading program under the
CAIR FIP and supporting definitions of
terms; the methodology to be used to
allocate NOx annual and ozone season
NOx allowances under the CAIR FIP
and supporting definitions of terms; and
provisions for opt-in units under the
CAIR FIP. Michigan will be submitting
additional SO; rules in the future.

DATES: This rule is effective December
20, 2007.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R05-0OAR-2007-0519. All
documents in the electronic docket are
listed in the www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Region 5, Air and Radiation Division, 77

West Jackson Boulevard, Chicago,
Illinois 60604. This Facility is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. We recommend that you
telephone Douglas Aburano,
Environmental Engineer, at (312) 353—
6960, before visiting the Region 5 office.
FOR FURTHER INFORMATION CONTACT:
Douglas Aburano, Environmental
Engineer, Criteria Pollutant Section, Air
Programs Branch (AR-18]),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 353-6960,
aburano.douglas@epa.gov.
SUPPLEMENTARY INFORMATION:

Table of Contents
I. What Action Is EPA Taking?
II. Did Anyone Comment on the Proposed
Conditional Approval?
III. What Are the General Requirements of
CAIR and the CAIR FIP?
IV. Analysis of Michigan’s CAIR SIP
Submittal
A. Nature of Michigan’s Submittal
B. Summary of Michigan’s Rule
C. State Budgets for Allowance Allocations
D. CAIR Cap-and-Trade Programs
E. Applicability Provisions for Non—-EGU
NOx SIP Call Sources
F. NOx Allowance Allocations
G. Allocation of NOx Allowances from the
Compliance Supplement Pool
H. Individual Opt-in Units
I. Conditions for Approval
V. Final Action
VI. When Is This Action Effective?
VII. Statutory and Executive Order Reviews

I. What Action Is EPA Taking?

CAIR SIP Approval

EPA is conditionally approving a
revision to Michigan’s SIP, submitted on
July 16, 2007, that would modify the
application of certain provisions of the
CAIR FIP concerning NOx annual and
NOx ozone season emissions. (As
discussed below, this less
comprehensive CAIR SIP is termed an
abbreviated SIP.) EPA proposed to
conditionally approve Michigan’s
submittal on September 12, 2007 (72 FR
52038). The CAIR SO, FIP will remain
in place unaffected. Michigan is subject
to the CAIR FIP that implements the
CAIR requirements by requiring certain
electric generating units (EGUs) to
participate in the EPA-administered
federal CAIR SO», NOx annual, and
NOx ozone season cap-and-trade
programs. The SIP revision provides a
methodology for allocating NOx
allowances for the NOx annual and NOx
ozone season trading programs. The
CAIR FIP provides that this
methodology will be used to allocate
NOx allowances to sources in Michigan,
instead of the federal allocation
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methodology otherwise provided in the
FIP. The SIP revision also provides a
methodology for allocating the
compliance supplement pool (CSP) in
the CAIR NOx annual trading program,
expands the applicability provisions of
the CAIR NOx ozone season trading
program, and allows for individual units
not otherwise subject to the CAIR
trading programs to opt into such
trading programs. Consistent with the
flexibility provided in the FIP, these
provisions will also be used to replace
or supplement, as appropriate, the
corresponding provisions in the CAIR
FIP for Michigan. EPA is not making
any changes to the CAIR FIP, but is, to
the extent EPA approves Michigan’s SIP
revision, amending the appropriate
appendices in the CAIR FIP trading
rules to note that approval.

EPA is conditionally approving this
SIP revision, as opposed to fully or
completely approving it, because of
several minor deficiencies that
Michigan must address. If Michigan has
not met the conditions for full approval
within one year of the effective date of
EPA’s conditional approval, this
conditional approval will revert to a
disapproval, as of the deadline for
meeting the conditions, without further
action required by EPA. In the event the
conditional approval reverts to a
disapproval, EPA will publish a notice
in the Federal Register to inform the
public. If Michigan does meet the
conditions necessary for a full approval,
EPA will publish a Federal Register
notice finalizing the full approval.

II. Did Anyone Comment on the
Proposed Conditional Approval?

A 30-day comment period ended on
October 12, 2007. EPA received only
one comment, which supported
approving Michigan’s submittal. EPA
did not receive any adverse comments
during the comment period.

III. What Are the General Requirements
of CAIR and the CAIR FIP?

CAIR establishes state-wide emission
budgets for SO, and NOx, and is to be
implemented in two phases. The first
phase of NOx reductions starts in 2009
and continues through 2014, while the
first phase of SO, reductions starts in
2010 and continues through 2014. The
second phase of reductions for both
NOx and SO, starts in 2015 and
continues thereafter. CAIR requires
states to implement the budgets by
either: (1) Requiring EGUs to participate
in the EPA-administered cap-and-trade
programs; or, (2) adopting other control
measures of the state’s choosing, and
demonstrating that such control
measures will result in compliance with

the applicable state SO, and NOx
budgets.

The May 12, 2005, and April 28, 2006,
CAIR rules provide model rules that
states must adopt (with certain limited
changes, if desired) if they want to
participate in the EPA-administered
trading programs.

With two exceptions, only states that
choose to meet the requirements of
CAIR through methods that exclusively
regulate EGUs are allowed to participate
in the EPA-administered trading
programs. One exception is for states
that adopt the opt-in provisions of the
model rules to allow non-EGUs
individually to opt into the EPA-
administered trading programs. The
other exception is for states that include
all non-EGUs from their NOx SIP Call
trading programs to include those
sources in their CAIR NOx ozone season
trading programs.

IV. Analysis of Michigan’s CAIR SIP
Submittal

A. Nature of Michigan’s Submittal

On July 16, 2007, Michigan submitted
rules and supporting material for
addressing CAIR requirements. The
Michigan Department of Environmental
Quality (MDEQ) held a public hearing
on these proposed rules on April 2,
2007. MDEQ also provided a 30-day
comment period that ended on April 2,
2007.

B. Summary of Michigan’s Rules

Part 8 of Michigan Air Pollution
Control Rules, entitled “Emission
Limitations and Prohibitions—Oxides of
Nitrogen,” includes provisions limiting
the emissions of NOx from stationary
sources in Michigan. While Part 8
contains many sections, Michigan
submitted only a portion of them to
address the CAIR requirements.
Specifically, Michigan submitted rules
802a, 803, 821 through 826, and 830
through 834 for federal approval.

e Rule 802a, entitled “Adoption by
reference,” contains adoption by
reference language. Michigan has
adopted necessary portions of federal
regulations including parts of: EPA’s
Acid Rain Program (specifically 40 CFR
72.2 and 72.8), Continuous Emission
Monitoring Program (the entire 40 CFR
part 75), NOx Model Rule Compliance
(40 CFR 96.54), and the CAIR SO2 and
NOx FIP rules (specifically 40 CFR 97.2,
97.102, 97.103, 97.104, 97.302, 97.303,
97.304, 97.180 to 97.188, 97.380 to
97.388).

¢ Rule 803, entitled ‘“Definitions,”
modifies the existing Michigan
definitions section to address the CAIR
requirements. In order to incorporate

sources affected by the NOx SIP Call
into the CAIR NOx trading program, and
also to accommodate Michigan’s NOx
allocation methodology, the state has
adopted definitions that did not already
exist in the CAIR FIP.

e Rule 821, entitled “CAIR NOx
ozone season and annual trading
programs; applicability
determinations,” contains applicability
criteria. Michigan has incorporated the
CAIR applicability from the CAIR FIP,
has included the non-EGU sources from
the NOx SIP Call, and also allows
sources of renewable energy and
renewable energy projects to receive
NOx allowances under the state’s
allocation methodology. Michigan has
also included in this section allocation
adjustments based on EGU fuel type.

e Rule 822, entitled “CAIR NOx
ozone season trading program;
allowance allocation,” establishes the
NOx budgets for the ozone season
control period and establishes the
allocation methodology procedures for
the ozone season. These provisions
describe how Michigan sources under
the CAIR FIP, non-EGUs formerly
affected by the NOx SIP Call, and
renewable energy sources will be
allocated NOx ozone season allowances.

¢ Rule 823, entitled ‘“New EGUs, new
non-EGUs, and newly affected EGUs
under CAIR NOx ozone season trading
program; allowance allocations,”
establishes the provisions for a set-aside
ozone season control period allocation
pool for new EGUs, new non-EGUs, and
newly affected EGUs (which were not
included in the original NOx SIP Call
program due to geographic location).

e Rule 824, entitled “CAIR NOx
ozone season trading program; hardship
set-aside,” establishes the provisions for
a hardship set-aside ozone season
control period allocation pool to address
issues for small (i.e., employing fewer
than 250 people) businesses that can
demonstrate that the controls required
for this source result in excessive or
prohibitive costs for compliance.

¢ Rule 825, entitled “CAIR NOx
ozone season trading program;
renewable set-aside,” establishes the
provisions for an ozone season control
period allocation pool to be allocated to
renewable energy sources or renewable
energy projects.

¢ Rule 826, entitled “CAIR NOx
ozone season trading program; opt-in
provisions,” adopts by reference the
ozone season control period opt-in
provisions under the federal CAIR FIP
rules, specifically 40 CFR 97.380 to
97.388.

e Rule 830, entitled “CAIR NOx
annual trading program; allowance
allocations,” establishes the NOx
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budgets for the annual control period,
and establishes the allocation
methodology procedures for the annual
control period.

e Rule 831, entitled “New EGUs
under CAIR NOx annual trading
program; allowance allocations,”
establishes the provisions for a set-aside
annual control period allocation pool
for new EGUs and the pool allocation
methodology.

e Rule 832, entitled “CAIR NOx
annual trading program; hardship set-
aside,” establishes the provisions for a
set-aside annual control period
allocation pool to address issues for
small (i.e., employing fewer than 250
people) businesses that can demonstrate
that the required controls will result in
excessive or prohibitive compliance
costs.

¢ Rule 833, entitled “CAIR NOx
annual trading program; compliance
supplement pool,” establishes the
provisions for an annual control period
compliance supplement pool that
provides for allocation for early
reduction credit generation for existing
sources, and for the newly affected
EGUs that were not in the original NOx
Budget Program that can demonstrate
that compliance during the 2009 control
period would create an undue risk to
the reliability of the electrical supply.

¢ Rule 834, entitled “Opt-in
provisions under the CAIR NOx annual
trading program,” adopts by reference
the opt-in provisions for the annual
control period under the federal CAIR
rules. While Michigan has developed an
abbreviated SIP, it differs from most
other states because of artifacts from the
NOx SIP Call. While many states are
affected by the NOx SIP Call, Michigan
is one of only a few states that is not
entirely covered under the NOx SIP
Call, due to a modeling boundary that
EPA used in atmospheric modeling of
pollution sources and downwind
effects. Only those Michigan counties
that fall, in their entirety, south of 44°
latitude are affected by the NOx SIP
Call. This is the result of a decision in
Michigan v. EPA, 213 F.3d 663 (D.C. Cir.
March 3, 2000) that established 44° (a
modeling boundary) as the appropriate
northern boundary for the NOx SIP Call.
EPA describes both the court decision
and how it applies to Michigan in a
Federal Register notice dated April 21,
2004 (69 FR 21604, 21622-21627).
Although only a portion of Michigan is
affected by the NOx SIP Call, the entire
state is affected by CAIR. In order to
transition from the NOx SIP Call trading
program to the CAIR ozone season
trading program, the Michigan rules
include additional definitions and

provisions to account for this
geographic discrepancy.

An additional complication that
Michigan has addressed in its rules is
that the CAIR requirements for sources
of NOx begin in 2009. Under the NOx
SIP Call, Michigan has already issued
NOx allowances through 2009. Because
the 2009 NOx SIP Call allowances have
already been allocated to the Michigan
sources, Michigan included provisions
acknowledging the 2009 NOx SIP Call
allowances and provided that they will
be treated as CAIR NOx ozone season
allowances issued for that year. 2010
will be the first year in which Michigan
sources (other than CAIR opt-in units)
will be allocated CAIR NOx ozone
season allowances that were not
previously issued as NOx SIP Call
allowances.

C. State Budgets for Allowance
Allocations

The CAIR NOx annual and ozone
season budgets were developed from
historical heat input data for EGUs.
Using these data, EPA calculated annual
and ozone season regional heat input
values, which were multiplied by
0.15 Ib/mmBtu for phase 1, and 0.125
Ib/mmBtu for phase 2, to obtain regional
NOx budgets for 2009—2014 and for
2015 and thereafter, respectively. EPA
derived the state NOx annual and ozone
season budgets from the regional
budgets using state heat input data
adjusted by fuel factors.

The CAIR FIP established the NOx
budgets for Michigan as 65,304 tons for
NOx annual emissions for 2009-2014;
54,420 tons for NOx annual emissions
for 2015 and thereafter; 28,971 tons for
NOx ozone season emissions for 2009—
2014; and 24,142 tons for NOx ozone
season emissions for 2015 and
thereafter. Michigan’s SIP revision,
which we are conditionally approving
in today’s action, does not affect these
budgets, which are total amounts of
allowances available for allocation for
each year under the EPA-administered
cap-and-trade programs under the CAIR
FIP. In short, the abbreviated SIP
revision only affects allocations of
allowances under the established
budgets.

D. CAIR Cap-and-Trade Programs

The CAIR NOx annual and ozone-
season FIP largely mirrors the structure
of the NOx SIP Call model trading rule
in 40 CFR part 96, subparts A through
I. While the provisions of the NOx
annual and ozone-season FIP are
similar, there are some differences. For
example, the NOx annual FIP (but not
the NOx ozone season FIP) provides for
a compliance supplement pool (CSP),

which is discussed below and under
which allowances may be awarded for
early reductions of NOx annual
emissions. As a further example, the
NOx ozone season FIP reflects the fact
that the CAIR NOx ozone season trading
program replaces the NOx SIP Call
trading program after the 2008 ozone
season and is coordinated with the NOx
SIP Call program. The NOx ozone
season FIP provides incentives for early
emissions reductions by allowing
banked, pre-2009 NOx SIP Call
allowances to be used for compliance in
the CAIR NOx ozone-season trading
program. In addition, states have the
option of continuing to meet their NOx
SIP Call requirement by participating in
the CAIR NOx ozone season trading
program and including all their NOx SIP
Call trading sources in that program.

EPA used the CAIR modeftrading
rules as the basis for the trading
programs in the CAIR FIP. The CAIR FIP
trading rules are virtually identical to
the CAIR model trading rules, with
changes made to account for federal
rather than state implementation. The
CAIR model SO, NOx annual, and NOx
ozone season trading rules and the
respective CAIR FIP trading rules are
designed to work together as integrated
SO;, NOx annual, and NOx ozone
season trading programs.

Michigan is subject to the CAIR FIP
for ozone and PM, s, and the CAIR FIP
trading programs for SO,, NOx annual,
and NOx ozone season apply to sources
in Michigan. Consistent with the
flexibility it gives to states, the CAIR FIP
provides that states may submit
abbreviated SIP revisions that will
replace or supplement, as appropriate,
certain provisions of the CAIR FIP
trading programs. Michigan’s July 16,
2007, submission is an abbreviated SIP
revision.

E. Applicability Provisions for Non-EGU
NOx SIP Call Sources

In general, the CAIR FIP trading
programs apply to any stationary, fossil-
fuel-fired boiler or stationary, fossil-
fuel-fired combustion turbine serving at
any time, since the later of November
15, 1990, or the start-up of the unit’s
combustion chamber, a generator with
nameplate capacity of more than 25
megawatts of electricity (MWe)
producing electricity for sale.

States have the option of bringing in,
for the CAIR NOx ozone season program
only, those units in the state’s NOx SIP
Call trading program that are not EGUs
as defined under CAIR. EPA advises
states exercising this option to use
provisions for applicability that are
substantively identical to the provisions
in 40 CFR 96.304 and add the
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applicability provisions in the state’s
NOx SIP Call trading rule for non-EGUs
to the applicability provisions in 40 CFR
96.304 in order to include in the CAIR
NOx ozone season trading program all
units required to be in the state’s NOx
SIP Call trading program that are not
already included under 40 CFR 96.304.
Under this option, the CAIR NOx ozone
season program must cover all large
industrial boilers and combustion
turbines, as well as any small EGUs (i.e.,
units serving a generator with a
nameplate capacity of 25 MWe or less),
that the state currently requires to be in
the NOx SIP Call trading program.

Consistent with the flexibility given to
states in the CAIR FIP, Michigan has
chosen to expand the applicability
provisions of the CAIR NOx ozone
season trading program to include all
non-EGUs in the state’s NOx SIP Call
trading program. This increases the
overall NOx ozone season CAIR budget
assigned to Michigan by 2,209
allowances.

F. NOx Allowance Allocations

Under the NOx allowance allocation
methodology in the CAIR model trading
rules and in the CAIR FIP, NOx annual
and ozone season allowances are
allocated to units that have operated for
five years, based on heat input data from
a three-year period that are adjusted for
fuel type by using fuel factors of 1.0 for
coal, 0.6 for oil, and 0.4 for other fuels.
The CAIR model trading rules and the
CAIR FIP also provide a new unit set-
aside from which units without five
years of operation are allocated
allowances based on the units’ prior
year emissions.

The CAIR FIP provides states the
flexibility to establish a different NOx
allowance allocation methodology that
will be used to allocate allowances to
sources in the states if certain
requirements are met concerning the
timing of submission of units’
allocations to the Administrator for
recordation and the total amount of
allowances allocated for each control
period. In adopting alternative NOx
allowance allocation methodologies,
states have flexibility with regard to:

1. The cost to recipients of the
allowances, which may be distributed
for free or auctioned;

2. The frequency of allocations;

3. The basis for allocating allowances,
which may be distributed, for example,
based on historical heat input or electric
and thermal output; and,

4. The use of allowance set-asides
and, if used, their size.

Consistent with the flexibility given to
states in the CAIR FIP, Michigan has
chosen to replace the provisions of the

CAIR NOx annual FIP concerning the
allocation of NOx annual allowances
with its own methodology. Michigan
has chosen to distribute NOx annual
allowances based upon a heat-input
based methodology for existing units,
with set-asides for new sources and for
existing sources that submit acceptable
demonstrations of hardship to MDEQ.

Michigan’s Rule 830 allocates three
years of NOx annual allowances at a
time to existing sources on a heat input
basis. This begins in 2007 for the annual
control periods of 2009, 2010 and 2011.
By October 31, 2008, Michigan will
submit to EPA allocations for the annual
control periods of 2012, 2013 and 2014.
By October 31, 2011, and, thereafter,
each October 31 of every third year,
Michigan will submit to EPA allocations
for the subsequent three year period.

Under Michigan Rule 831, the new
source set-aside for new EGUs is 1,000
tons per year for years 2009—-2011, and
1,400 tons per year for years 2012 and
thereafter. Allowances for the first
annual control period under the new
source set-aside are allocated based on
70 percent of a unit’s projected
emissions. After the first annual control
period, new EGUs can request
allowances equal to (the number of
megawatt hours operated during the
previous control period divided by
2,000 lb/ton), multiplied by (1.0 1Ib NOx/
megawatt hours). Once a unit has five
years of operating data, it is no longer
considered a ‘“new” unit and will be
allocated allowances as an existing
source under Rule 830.

Michigan Rule 832 establishes a
hardship set-aside of 1,200 allowances
per year for existing sources. Existing
sources with fewer than 250 employees
that are able to submit a demonstration
to Michigan that the control level
required by CAIR will result in
excessive or prohibitive compliance
costs can request allowances from this
set-aside pool.

Michigan Rule 833 establishes a
compliance supplement pool of 6,491
allowances for existing EGUs and a pool
for newly-affected EGUs of 1,856
allowances. For existing EGUs,
allowances can be requested if units
have made early reductions during
calendar year 2007 and 2008. A newly
affected EGU can request hardship
allowances if it can demonstrate that
compliance with CAIR will result in
hardship.

Consistent with the flexibility given to
states in the CAIR FIP, Michigan has
chosen to replace the provisions of the
CAIR NOx ozone season FIP concerning
allowance allocations with its own
methodology. Michigan has chosen to
distribute NOx ozone season allowances

using a heat input-based methodology
for existing units, with set-asides for
new sources, renewable energy sources,
and existing sources that submit
acceptable demonstrations of hardship
to MDEQ.

Michigan’s Rule 822 establishes
trading budgets for existing EGUs, new
EGUs, newly affected EGUs, existing
non-EGUs, renewable sources and
hardship set-asides. Rule 822 also
provides for allocation of three years of
NOx ozone season control period
allowances at a time to existing EGUs
and existing non-EGUs on a heat input
basis. This begins in 2007 for the ozone
season control periods of 2010 and
2011. By October 31, 2008, Michigan
will submit to EPA allocations for the
ozone control periods of 2012, 2013 and
2014. By October 31, 2011, and,
thereafter, by each October 31 of the
year that is three years after the last year
of allocation submittal, Michigan will
submit the next three years of ozone
control period allocations to EPA.
Allowances for the 2009 ozone control
period are the same as were allocated
under the NOx SIP Call Budget Trading
Program.

Rule 823 establishes a set-aside pool
for new EGUs, new non-EGUs and
newly affected EGUs. Rule 823 also
includes the directions for how sources
can apply for the allowances in this set-
aside. Most EGUs were allocated NOx
allowances for the 2009 ozone control
period under the NOx SIP Call. These
allowances are now being designated as
CAIR NOx ozone season allowances
issued for the 2009 ozone control
period. Newly affected EGUs that were
not subject to the NOx SIP Call never
were allocated 2009 ozone control
period allowances under the NOx SIP
Call, but will need allowances to
comply with CAIR in 2009. Therefore,
they are being allowed to request
allowances from this set-aside. Newly
affected sources can request allowances
based on their historic heat input. For
the first ozone season control period of
operation, new EGUs and new non-
EGUs can request allowances from this
set-aside based on predicted hours of
operation. For the four ozone control
periods after the first ozone control
period of operation, new EGUs may
request allowances based on the actual
number of megawatt hours of electricity
generated during the ozone control
period immediately preceding the
request. After a new EGU has five ozone
control periods of operating data, it is
no longer considered a “new’”” EGU and
is allocated ozone control period
allowances per the requirements found
in Rule 822.
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Rule 824 creates an annual hardship
set-aside pool of 650 allowances
beginning in 2010. Both existing EGUs
and non-EGUs can request allowances
from this pool if the company making
the request employs fewer than 250
people and can make a demonstration of
financial hardship. The number of
allowances a source can request will be
based on historical heat input.

Rule 825 establishes a set-aside of 200
allowances per year for renewable units.
Initially, renewable units can request
allowances from this set-aside based on
the nameplate capacity of the unit and
the predicted hours of operation during
the ozone control period. After a
renewable unit has been in operation for
one ozone control period, the unit can
request allowances based on the
previous ozone season control period’s
actual megawatt hours. Renewable units
may only request allowances for three
consecutive ozone seasons.

G. Allocation of NOx Allowances From
the Compliance Supplement Pool

The CSP provides an incentive for
early reductions in NOx annual
emissions. The CSP consists of 200,000
CAIR NOx annual allowances of vintage
2009 for the entire CAIR region, and a
state’s share of the CSP is based upon
the state’s share of the projected
emission reductions under CAIR. States
may distribute CSP allowances, one
allowance for each ton of early
reduction, to sources that make NOx
reductions during 2007 or 2008 beyond
what is required by any applicable state
or federal emission limitation. States
also may distribute CSP allowances
based upon a demonstration of need for
an extension of the 2009 deadline for
implementing emission controls.

The CAIR NOx annual FIP establishes
specific methodologies for allocations of
CSP allowances. States may choose an
allowed, alternative CSP allocation
methodology to be used to allocate CSP
allowances to sources in those states.

Consistent with the flexibility given to
states in the FIP, Michigan has chosen
to modify the provisions of the CAIR
NOx annual FIP concerning the
allocation of allowances from the CSP.
Michigan Rule 833 establishes an
annual compliance supplement pool of
6,491 allowances for existing EGUs and
an annual pool for newly-affected EGUs
of 1,856 allowances. Existing EGUs can
request allowances if the units have
made early reductions during calendar
years 2007 and 2008. Newly affected
EGUs can request hardship allowances
if a demonstration of hardship can be
made.

H. Individual Opt-in Units

The opt-in provisions allow for
certain non-EGUs (i.e., boilers,
combustion turbines, and other
stationary fossil-fuel-fired devices) that
do not meet the applicability criteria for
a CAIR trading program to participate
voluntarily in (i.e., opt into) the CAIR
trading program. A non-EGU may opt
into one or more of the CAIR trading
programs. In order to qualify to opt into
a CAIR trading program, a unit must
vent all emissions through a stack and
be able to meet monitoring,
recordkeeping, and reporting
requirements of 40 CFR part 75. The
owners and operators seeking to opt a
unit into a CAIR trading program must
apply for a CAIR opt-in permit. If the
unit is issued a CAIR opt-in permit, the
unit becomes a CAIR unit, is allocated
allowances, and must meet the same
allowance-holding and emissions
monitoring and reporting requirements
as other units subject to the CAIR
trading program. The opt-in provisions
provide for two methodologies for
allocating allowances for opt-in units,
one methodology that applies to opt-in
units in general and a second
methodology that allocates allowances
only to opt-in units that the owners and
operators intend to repower before
January 1, 2015.

States have several options
concerning the opt-in provisions. The
rules for each of the CAIR FIP trading
programs include opt-in provisions that
are essentially the same as those in the
respective CAIR SIP model rules, except
that the CAIR FIP opt-in provisions
become effective in a state only if the
state’s abbreviated SIP revision adopts
the opt-in provisions. The state may
adopt the opt-in provisions entirely or
may adopt them but exclude one of the
allowance allocation methodologies.
The state also has the option of not
adopting any opt-in provisions in the
abbreviated SIP revision and thereby
providing for the CAIR FIP trading
program to be implemented in the state
without the ability for units to opt into
the program.

Consistent with the flexibility given to
states in the FIP, Michigan has chosen
to allow non-EGUs meeting certain
requirements to participate in the CAIR
NOx annual trading program. Michigan
has adopted by reference the FIP
language regarding opt-ins. Rule 802a
incorporates 40 CFR 97.180 to 97.188 by
reference, and Rule 834 makes them
applicable to units in the State.

Consistent with the flexibility given to
states in the FIP, Michigan has chosen
to permit non-EGUs meeting certain
requirements to participate in the CAIR

NOx ozone season trading program.
Michigan has adopted by reference the
FIP language regarding opt-ins. Rule
802a incorporates 40 CFR 97.380 to
97.388 by reference, and Rule 826
makes them applicable to units in the
State.

I. Conditions for Approval

EPA notes that it has identified
several minor deficiencies that are
necessary to correct in Michigan’s rules.
These minor deficiencies are as follows:

1. In rule 803(3), Michigan needs to
add a definition for “commence
operation.” This definition, and the
revised definition of “commence
commercial operation,” identified
below, are necessary to take account of
NOx SIP Call units brought into the
CAIR NOx ozone season trading
program that do not generate electricity
for sale and to ensure that they have
appropriate deadlines for certification of
monitoring systems under 40 CFR part
97.

2. In rule 803(3)(c), Michigan needs to
revise the definition for “commence
commercial operation,” as described in
Condition 1, above.

3. In rule 803(3)(d)(ii), Michigan
needs to revise the definition of
“electric generating unit” or “EGU.”
EPA interprets Michigan’s current rule
803 as properly including in the CAIR
NOx ozone season trading program all
EGUs in Michigan that were subject to
the NOx SIP Call trading program.
Michigan must revise the rule to clarify
that all EGUs in Michigan that were
subject to the NOx SIP Call trading
program are included in the CAIR NOx
ozone season trading program.

4. In rule 823(5)(c), Michigan needs to
reference ‘‘subrule (1)(a), (b), (c), and
(d)” of the rule. While EPA interprets
Michigan’s current rule as limiting the
new unit set-aside allocations to the
amount of allowances in the set-aside,
Michigan must revise this provision to
clarify the mechanism for implementing
this limitation on such allocations.

These minor deficiencies are
described in detail in a July 25, 2007
technical support document in the
docket for this rulemaking. By a letter
dated August 15, 2007, Michigan
committed to making final and effective
revisions to its rules by correcting these
deficiencies as discussed above by July
20, 2008.

Under section 110(k)(4) of the Clean
Air Act, EPA may conditionally approve
a SIP revision based on a commitment
from the state to adopt specific
enforceable measures by a date certain
that is no more than one year from the
date of conditional approval. In this
action, we are approving the SIP
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revision that Michigan has submitted on
the condition that the minor
deficiencies in the SIP revision are
corrected, as discussed above, by the
date referenced in Michigan’s letter, i.e.,
by July 20, 2008. If this condition is not
met within one year of the effective date
of final rulemaking, the conditional
approval will automatically revert to a
disapproval—as of the deadline for
meeting the conditions—without further
action from the EPA. EPA will publish
a notice in the Federal Register
informing the public of the disapproval.
In the event the conditional approval
automatically reverts to a disapproval,
the validity of allocations made under
the SIP revision (including the
treatment of previously allocated 2009
NOx SIP Call allowances as 2009 CAIR
ozone season allowances) before the
date of such reversion to disapproval
will not be affected. If Michigan submits
final and effective rule revisions
correcting the deficiencies, discussed
above, within one year from this
conditional approval being final and
effective, EPA will publish in the
Federal Register a notice to
acknowledge this and to convert the
conditional approval to a full approval.

V. Final Action

EPA is conditionally approving
Michigan’s abbreviated CAIR SIP
revision submitted on July 16, 2007.
Michigan is covered by the CAIR FIP,
which requires participation in the EPA-
administered CAIR FIP cap-and-trade
programs for SO,, NOx annual, and NOx
ozone season emissions. Under this
abbreviated SIP revision, and consistent
with the flexibility given to states in the
FIP, Michigan adopts provisions for
allocating allowances under the CAIR
FIP NOx annual and ozone season
trading programs. In addition, Michigan
adopts in the abbreviated SIP revision
provisions that establish a methodology
for allocating allowances in the CSP,
expand the applicability provisions for
the CAIR FIP NOx ozone season trading
program, and allow for individual non-
EGU s to opt into the CAIR FIP NOx
annual and NOx ozone season cap-and-
trade programs. As provided for in the
CAIR FIP, these provisions in the
abbreviated SIP revision will replace or
supplement the corresponding
provisions of the CAIR FIP in Michigan.
The abbreviated SIP revision meets the
applicable requirements in 40 CFR
51.123(p) and (ee), with regard to NOx
annual and NOx ozone season
emissions. EPA is not making any
changes to the CAIR FIP, but is, to the
extent EPA approves Michigan’s SIP
revision, amending the appropriate

appendices in the CAIR FIP trading
rules simply to note that approval.

VI. When Is This Action Effective?

EPA finds that there is good cause for
this approval to become effective on
December 20, 2007, because a delayed
effective date is unnecessary due to the
nature of the approval, which allows the
State to make allocations under its CAIR
rules. The expedited effective date for
this action is authorized under both 5
U.S.C. 553(d)(1), which provides that
rule actions may become effective less
than 30 days after publication if the rule
“grants or recognizes an exemption or
relieves a restriction” and section 5
U.S.C. 553(d)(3), which allows an
effective date less than 30 days after
publication “as otherwise provided by
the agency for good cause found and
published with the rule.”

CAIR SIP approvals relieve states and
CAIR sources within states from being
subject to allowance allocation
provisions in the CAIR FIPs that
otherwise would apply to them,
allowing states to make their own
allowance allocations based on their
SIP-approved state rule. The relief from
these obligations is sufficient reason to
allow an expedited effective date of this
rule under 5 U.S.C. 553(d)(1). In
addition, Michigan’s relief from these
obligations provides good cause to make
this rule effective December 20, 2007,
pursuant to 5 U.S.C. 553(d)(3). The
purpose of the 30-day waiting period
prescribed in 5 U.S.C. 553(d) is to give
affected parties a reasonable time to
adjust their behavior and prepare before
the final rule takes effect. Where, as
here, the final rule relieves obligations
rather than imposes obligations, affected
parties, such as the State of Michigan
and CAIR sources within the State, do
not need time to adjust and prepare
before the rule takes effect.

VII. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “significant regulatory action”
and, therefore, is not subject to review
by the Office of Management and
Budget. For this reason, this action is
also not subject to Executive Order
13211, “‘Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and would impose no
additional requirements beyond those
imposed by state law. Accordingly, the
Administrator certifies that this rule
would not have a significant economic
impact on a substantial number of small

entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
action approves pre-existing
requirements under state law and would
not impose any additional enforceable
duty beyond that required by state law,
it does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4).

This rule also does not have tribal
implications because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it would not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
federal standard and to amend the
appropriate appendices in the CAIR FIP
trading rules to note that approval. It
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. This rule also is not subject to
Executive Order 13045 “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it would
approve a state rule implementing a
federal standard.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the state to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VGCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule would
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).
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List of Subjects

40 CFR Part 52

Environmental protection, Air
pollution control, Electric utilities,
Incorporation by reference,
Intergovernmental relations, Nitrogen
oxides, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur dioxide.

40 CFR Part 97

Environmental protection, Air
pollution control, Electric utilities,
Intergovernmental relations, Nitrogen

oxides, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur dioxide.

Dated: December 7, 2007.
Bharat Mathur,
Acting Regional Administrator, Region 5.
m 40 CFR parts 52 and 97 are amended
as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

EPA-APPROVED MICHIGAN REGULATIONS

Subpart X—Michigan

m 2.In §52.1170, the table in paragraph
(c) entitled “EPA—Approved Michigan
Regulations” is amended by revising an
entry in Part 8 “R 336.1803"” and adding
entries in Part 8 “R 336.1802a”, “R
336.1821 through R 336.1826”, and “R
336.1830 through 336.1834"” to read as
follows:

§52.1170 Identification of plan.
* * * * *
(C) EEE I

State effec-

Michigan citation Title tive date EPA approval date Comments
Part 8. Emission Limitations and Prohibitions—Oxides of Nitrogen
R 336.1802a ..... Adoption by referenCe ........cocceieiiiiiiiieeee e 6/25/07 12/20/07, [Insert page number
where the document begins].
R 336.1803 ....... DefiNItioNS ..o 6/25/07 12/20/07, [Insert page number
where the document begins].
R 336.1821 ....... CAIR NOx ozone and annual trading programs; applicability 6/25/07 12/20/07, [Insert page number
determinations. where the document begins].
R 336.1822 ....... CAIR NOx ozone season trading program; allowance alloca- 6/25/07 12/20/07, [Insert page number
tions. where the document begins].
R 336.1823 ....... New EGUs, new non-EGUs, and newly affected EGUs under 6/25/07 12/20/07, [Insert page number
CAIR NOx ozone season trading program; allowance alloca- where the document begins].
tions.
R 336.1824 ....... CAIR NOx ozone season trading program; hardship set-aside 6/25/07 12/20/07, [Insert page number
where the document begins].
R 336.1825 ....... CAIR NOx ozone season trading program; renewable set-aside 6/25/07 12/20/07, [Insert page number
where the document begins].
R 336.1826 ....... CAIR NOx ozone season trading program; opt-in provisions ..... 6/25/07 12/20/07, [Insert page number
where the document begins].
R 336.1830 ....... CAIR NOx annual trading program; allowance allocations ......... 6/25/07 12/20/07, [Insert page number
where the document begins].
R 336.1831 ....... New EGUs under CAIR NOx annual trading program; allow- 6/25/07 12/20/07, [Insert page number
ance allocations. where the document begins].
R 336.1832 ....... CAIR NOx annual trading program; hardship set-aside ............. 6/25/07 12/20/07, [Insert page number
where the document begins].
R 336.1833 ....... CAIR NOx annual trading program; compliance supplement 6/25/07 12/20/07, [Insert page number
pool. where the document begins].
R 336.1834 ....... Opt-in provisions under the CAIR NOx annual trading program 6/25/07 12/20/07, [Insert page number
where the document begins].
* * * * *

PART 97—[AMENDED]

m 3. The authority citation for part 97
continues to read as follows:

Authority: 42 U.S.C. 7401, 7403, 7410,
7426, 7601, and 7651, et seq.

m 4. Appendix A to Subpart EE is
amended by adding the entry for
“Michigan” in alphabetical order under
paragraphs 1. and 2. to read as follows:

Appendix A to Subpart EE of Part 97—
States With Approved State
Implementation Plan Revisions
Concerning Allocations

1 . * * %
Michigan
2 . * * %

Michigan

* * * * *

m 5. Appendix A to Subpart Il is
amended by adding the entry for
“Michigan” in alphabetical order under
paragraphs 1. and 2. to read as follows:

Appendix A to Subpart II of Part 97—
States With Approved State
Implementation Plan Revisions
Concerning CAIR NOx Opt-In Units

1 . * * %
Michigan
2 . * * %

Michigan

* * * * *
m 6. Appendix A to Subpart AAAA is
amended by adding the entry for

“Michigan” in alphabetical order to
read as follows:
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Appendix A to Subpart AAAA of Part
97—States With Approved State
Implementation Plan Revisions
Concerning Applicability

* * * * *
Michigan
* * * * *

m 7. Appendix A to Subpart EEEE is
amended by adding the entry for
“Michigan” in alphabetical order to
read as follows:

Appendix A to Subpart EEEE of Part
97—States With Approved State
Implementation Plan Revisions
Concerning Allocations

* * * * *
Michigan
* * * * *

m 8. Appendix A to Subpart IIIT is
amended by adding the entry for
“Michigan” in alphabetical order under
paragraphs 1. and 2. to read as follows:

Appendix A to Subpart IIII of Part 97—
States With Approved State
Implementation Plan Revisions
Concerning CAIR NOx Ozone Season
Opt-In Units

1.% * %

Michigan
2. * Kk %
Michigan
* * * * *
[FR Doc. E7—24513 Filed 12—19-07; 8:45 am]
BILLING CODE 6560-50-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF THE TREASURY
Office of Thrift Supervision

12 CFR Parts 544 and 552
[Docket ID OTS-2007-0025]
RIN 1550-ACO0

Federal Savings Association Bylaws;
Integrity of Directors; Withdrawal of
Proposed Rule

AGENCY: Office of Thrift Supervision,
Treasury.

ACTION: Proposed rule; withdrawal.

SUMMARY: The Office of Thrift
Supervision (OTS) is withdrawing the
proposed rule. The proposed rule would
have amended OTS’s regulations
concerning corporate governance to
permit federally chartered savings
associations and mutual holding
companies (collectively, federal savings
associations) to adopt a preapproved
bylaw that would have precluded
certain persons from serving on the
adopting federal savings association’s
board of directors, and from nominating
others to so serve. In addition, the
proposed preapproved bylaw would
have precluded any entity owned or
controlled by a prohibited person from
nominating anyone to serve on the
adopting federal savings association’s
board of directors.?

DATES: The amendments to 12 CFR
544.5 and 552.5 proposed in the Federal
Register on February 14, 2006, at 71 FR
7695, are withdrawn as of December 20,
2007.

FOR FURTHER INFORMATION CONTACT:
Aaron B. Kahn, Assistant Chief Counsel,
Business Transactions Division, (202)
906—-6263; or Donald W. Dwyer,
Director, Applications, Examinations
and Supervision-Operations, (202) 906—

10TS proposed amending regulations governing
bylaws of federal stock and federal mutual savings
associations. However, OTS’s regulations governing
mutual holding companies incorporate the bylaw
provisions of federal stock and federal mutual
savings associations.

6414, Office of Thrift Supervision, 1700
G Street, NW., Washington, DC 20552.

SUPPLEMENTARY INFORMATION:

I. Background

In 2001 OTS adopted a regulation that
provided for preapproved optional
bylaws for federally chartered savings
associations. OTS simultaneously
promulgated an optional preapproved
bylaw providing integrity standards for
directors of such associations. On
February 14, 2006, OTS published a
proposed rule, which, if adopted, would
have amended the rules governing the
permissible bylaws for federal savings
associations to permit a federal savings
association to adopt an optional bylaw
precluding persons who, among other
things, have ever been subject to certain
cease and desist orders entered by any
of the banking agencies from serving on
the adopting federal savings
association’s board of directors. In
addition, under the optional bylaw
provision, persons precluded from
serving as a director could have been
prohibited from nominating others to
serve as a director, and entities
controlled by a ineligible person could
have similarly been precluded from
nominating directors.2

OTS received ten comments on the
proposed rule. Eight comments favored
the proposal and/or sought to extend the
restrictions included in the proposed
optional bylaw. Two comments objected
to the proposal.

After reviewing the public comments,
as well as other relevant considerations,
OTS has concluded that the proposed
rule should be withdrawn.

Withdrawal of the Proposed Rule

In light of the foregoing, OTS
withdraws its proposal published in the
Federal Register on February 14, 2006
at 71 FR 7695.

Dated: December 14, 2007.

By the Office of Thrift Supervision.

John M. Reich,

Director.

[FR Doc. E7—24743 Filed 12—19-07; 8:45 am)]
BILLING CODE 6720-01-P

271 FR 7695 (Feb. 14, 2006).

SMALL BUSINESS ADMINISTRATION

13 CFR Part 120
RIN 3245-AE14

SBA Lender Oversight Program

AGENCY: U.S. Small Business
Administration.

ACTION: Extension of comment period.

SUMMARY: On October 31, 2007, SBA
published a proposed rule seeking
comments on its proposal which would
incorporate SBA’s risk-based lender
oversight program into SBA regulations.
SBA is extending the comment period
an additional 60 days from December
31, 2007 to February 29, 2008. The
proposed rule is generating a significant
level of interest. Given the scope of the
proposal and the nature of the issues
raised by the comments received to
date, SBA believes the affected parties
would find it beneficial to have more
time to review the proposal and prepare
their comments.

DATES: The comment period for the SBA
Lender Oversight Program Notice and
Request for Comments published
October 31, 2007 (72 FR 61752) is
extended through February 29, 2008.

ADDRESSES: You may submit comments,
identified by RIN number 3245-AE14
by any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Bryan Hooper, Director for
Office of Credit Risk Management, U.S.
Small Business Administration, 409 3rd
Street, SW., 8th floor, Washington, DC
20416.

e Hand Delivery/Courier: Bryan
Hooper, Director for Office of Credit
Risk Management, U.S. Small Business
Administration, 409 3rd Street, SW., 8th
Floor, Washington, DC 20416.

All comments will be posted on
www.Regulations.gov. If you wish to
include within your comment,
confidential business information (CBI)
as defined in the Privacy and Use
Notice/User Notice at
www.Regulations.gov and you do not
want that information disclosed, you
must submit the comment by either
Mail or Hand Delivery and you must
address the comment to the attention of
Linda Rusche, Supervisory Financial
Analyst, Office of Credit Risk
Management. In the submission, you
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must highlight the information that you
consider is CBI and explain why you
believe this information should be held
confidential. SBA will make a final
determination, in its sole discretion, of
whether the information is CBI and,
therefore, will not be published.

FOR FURTHER INFORMATION CONTACT:
Linda Rusche, Supervisory Financial
Analyst, at (816) 426—4860, or Bryan
Hooper, Director, Office of Credit Risk
Management, (202) 205—3049.

Authority: 15 U.S.C. 634.
Dated: December 11, 2007.

Eric R. Zarnikow,

Associate Administrator for the Office of
Capital Access.

[FR Doc. E7—24381 Filed 12-19-07; 8:45 am]|
BILLING CODE 8025-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 23

[Docket No. CE275; Notice No. 23—07-04—
SC]

Special Conditions: Aviation
Technology Group, Inc., Javelin Model
100; High Altitude Operations

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed special
conditions.

SUMMARY: This action proposes special
conditions for the Aviation Technology
Group, Inc., Javelin Model 100 airplane.
This airplane will have a novel or
unusual design feature(s) associated
with high altitude operations. The
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for these design
features. These proposed special
conditions contain the additional safety
standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the existing airworthiness standards.
DATES: We must receive your comments
by January 22, 2008.

ADDRESSES: Mail two copies of your
comments to: Federal Aviation
Administration, Regional Counsel,
ACE-7, 901 Locust, Room 506, Kansas
City, Missouri 64106. You may deliver
two copies to the Small Airplane
Directorate at the above address. Mark
your comments: Docket No. CE275. You
may inspect comments in the Rules
Docket weekdays, except Federal
holidays, between 7:30 a.m. and 4 p.m.
FOR FURTHER INFORMATION CONTACT:
Leslie B. Taylor, Regulations & Policy

Branch, ACE-111, Federal Aviation
Administration, Small Airplane
Directorate, Aircraft Certification
Service, 901 Locust, Kansas City, MO
64106; telephone (816) 329-4134;
facsimile (816) 329—4090, e-mail at
leslie.b.taylor@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite interested parties to take
part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data. We ask that you send
us two copies of written comments.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning these special conditions.
You may inspect the docket before and
after the comment closing date. If you
wish to review the docket in person, go
to the address in the ADDRESSES section
of this preamble between 7:30 a.m. and
4 p.m., Monday through Friday, except
Federal holidays.

We will consider all comments we
receive on or before the closing date for
comments. We will consider comments
filed late if it is possible to do so
without incurring expense or delay. We
may change these special conditions
based on the comments we receive.

If you want the FAA to acknowledge
receipt of your comments on this
proposal, include with your comments
a pre-addressed, stamped postcard on
which the docket number appears. We
will stamp the date on the postcard and
mail it back to you.

Background

On February 15, 2005, Aviation
Technology Group (ATG), 8001 S.
InterPort Blvd., Englewood, CO 80112
applied for a type certificate for their
new Javelin Model 100 airplane. The
Javelin Model 100 is a two-seat,
pressurized, retractable-gear, composite
airplane with two turbofan engines
mounted in the aft fuselage.

The Aviation Technology Group, Inc.
(ATG) Javelin Model 100 will be
certificated for operations at a maximum
altitude of 45,000 feet. This unusually
high operating altitude constitutes a
novel or unusual design feature for
which the applicable airworthiness
regulations do not contain adequate or
appropriate safety standards. Therefore,
it is necessary to develop special
conditions that provide the level of
safety equivalent to that established by
the regulations.

ATG indicated they will fully comply
with Special Conditions for a., Pressure
Vessel Integrity; b., Ventilation; and c.,
Air Conditioning.

However, ATG is unable to fully
comply with Special Conditions d.
Pressurization and e. Oxygen equipment
and supply. As a result from these
discussions, the Special Conditions d.
and e. were revised to include an
alternate means or compensating
features that require the use of an
oxygen system and emergency descent
procedures that addresses a rapid
decompression event.

Discussion

The 14 CFR part 23 certification basis
for the ATG Javelin Model 100 is part
23, Amendment 23-55. The FAA issues
high altitude special conditions for
airplanes when the certificated altitude
exceeds human physiological limits.

Crack growth could result in rapid
depressurization to cabin altitudes that
exceed human physiological limits.
Damage tolerance methods are proposed
to be used to assure pressure vessel
integrity while operating at the higher
altitudes. Crack growth data is used to
prescribe an inspection program, which
will detect cracks before an opening in
the pressure vessel would allow rapid
depressurization. Initial crack sizes for
detection are determined under
§23.571, Amendment 23—-55. The cabin
altitude after permissible crack growth
may not exceed specified limits.

To ensure that there is adequate fresh
air for crewmembers to perform their
duties, to provide reasonable passenger
comfort, and to enable occupants to
better withstand the effects of
decompression at high altitudes, the
ventilation system must be designed to
provide 10 cubic feet of fresh air per
minute per person during normal
operations. Therefore, these special
conditions require that crewmembers
and passengers be provided with 10
cubic feet of fresh air per minute per
person. In addition, during the
development of the supersonic transport
special conditions, it was noted that
certain pressurization failures resulted
in hot ram or bleed air being used to
maintain pressurization. Air
conditioning special conditions are
required because such a measure can
lead to cabin temperatures that exceed
human tolerance limits following
probable and improbable failures.

Continuous flow passenger oxygen
equipment is certificated for use up to
40,000 feet; however, for rapid
decompressions above 34,000 feet,
reverse diffusion leads to low oxygen
partial pressures in the lungs, to the
extent that a small percentage of



72266

Federal Register/Vol.

72, No. 244 /Thursday, December 20, 2007 /Proposed Rules

passengers may lose useful
consciousness at 35,000 feet. The
percentage increases to an estimated 60
percent at 40,000 feet, even with the use
of the continuous flow system. To
prevent permanent physiological
damage, the cabin altitude must not
exceed 25,000 feet for more than 2
minutes, or 40,000 feet for any time
period. The maximum peak cabin
altitude of 40,000 feet is consistent with
the standards established for previous
certification programs.

Decompression above 37,000 feet can
result in cabin altitudes that approach
the physiological limits of the average
person; therefore, every effort must be
made to provide the pilot with adequate
oxygen equipment to withstand these
severe decompressions. Reducing the
time interval between pressurization
failure and the time the pilot receives
oxygen will provide a safety margin
against being incapacitated and can be
accomplished by the use of mask-
mounted regulators. The proposed
special condition, therefore, requires
pressure demand masks with mask-
mounted regulators for the flight crew.
This combination of equipment will
provide the best practical protection for
the failures covered by the proposed
special conditions and for improbable
failures not covered by the special
conditions, provided the cabin altitude
is limited.

Type Certification Basis

Under 14 CFR part 21, §21.17,
Aviation Technology Group, Inc. must
show that the Javelin Model 100 meets
the applicable provisions of part 23, as
amended by Amendments 23-1 through
23-55 thereto.

If the Administrator finds that the
applicable airworthiness regulations in
part 23 do not contain adequate or
appropriate safety standards for the
Javelin Model 100 because of a novel or
unusual design feature, special
conditions are prescribed under § 21.16.

In addition to the applicable
airworthiness regulations and special
conditions, the Javelin Model 100 must
comply with the fuel vent and exhaust
emission requirements of 14 CFR part
34 and the noise certification
requirements of 14 CFR part 36, and the
FAA must issue a finding of regulatory
adequacy under § 611 of Public Law 92—
574, the “Noise Control Act of 1972.”

The FAA issues special conditions, as
defined in §11.19, under § 11.38, and
they become part of the type
certification basis under § 21.17(a)(2).

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to

include any other model that
incorporates the same or similar novel
or unusual design feature, the special
conditions would also apply to the other
model under §21.101.

Novel or Unusual Design Features

The Javelin Model 100 will
incorporate the following novel or
unusual design features:

Part 23 did not envision operation at
the service ceiling requested for this
airplane. The methods used to ensure
pressure vessel integrity and to provide
ventilation, air conditioning,
pressurization, and supplemental
oxygen will be unique due to that
operating altitude.

Applicability

As discussed above, these special
conditions are applicable to the Javelin
Model 100. Should Aviation
Technology Group, Inc., apply at a later
date for a change to the type certificate
to include another model incorporating
the same novel or unusual design
feature, the special conditions would
apply to that model as well under the
provisions of § 21.101.

Conclusion

This action affects only certain novel
or unusual design features on one model
of airplane. It is not a rule of general
applicability, and it affects only the
applicant who applied to the FAA for
approval of these features on the
airplane.

List of Subjects in 14 CFR Part 23

Aircraft, Aviation safety, Signs and
symbols.

Citation

The authority citation for these
special conditions is as follows:
Authority: 49 U.S.C. 106(g), 40113, and

44701; 14 CFR 21.16 and 21.17; and 14 CFR
11.38 and 11.19.

The Proposed Special Conditions

Accordingly, the Federal Aviation
Administration (FAA) proposes the
following special conditions as part of
the type certification basis for Aviation
Technology Group, Inc., Javelin Model
100 airplanes.

a. Pressure Vessel Integrity.

1. The maximum extent of failure and
pressure vessel opening that can be
demonstrated to comply with paragraph
d (Pressurization) of this special
condition must be determined. It must
be demonstrated by crack propagation
and damage tolerance analysis
supported by testing that a larger
opening or a more severe failure than
demonstrated will not occur in normal
operations.

2. Inspection schedules and
procedures must be established to
ensure that cracks and normal fuselage
leak rates will not deteriorate to the
extent that an unsafe condition could
exist during normal operation.

b. Ventilation. In lieu of the
requirements of § 23.831(b), the
ventilation system must be designed to
provide a sufficient amount of
uncontaminated air to enable the
crewmembers to perform their duties
without undue discomfort or fatigue,
and to provide reasonable passenger
comfort during normal operating
conditions and also in the event of any
probable failure of any system which
could adversely affect the cabin
ventilating air. For normal operations,
crewmembers and passengers must be
provided with at least 10 cubic feet of
fresh air per minute per person, or the
equivalent in filtered, recirculated air
based on the volume and composition at
the corresponding cabin pressure
altitude of not more than 8,000 feet.

c. Air Conditioning. In addition to the
requirements of § 23.831, paragraphs (b),
the cabin cooling system must be
designed to meet the following
conditions during flight above 15,000
feet mean sea level (MSL):

1. After any probable failure, the
cabin temperature-time history may not
exceed the values shown in Figure 1.
(Please see Advisory Circular (AC)
23.1309-1C, pages 10 and 16.)

2. After any improbable failure, the
cabin temperature-time history may not
exceed the values shown in Figure 2.
(Please see AC 23.1309-1C, pages 9 and
16.)

d. Pressurization: In addition to the
requirements of § 23.841, the following
revised Special Condition was designed
to limit high altitude exposure by
slowing down the depressurization
event and to mitigate or eliminate acute
affects of dangerously low atmospheric
pressure on flight crew and passengers.

1. For the purposes of this special
condition, the pressurization system
includes bleed air, air conditioning, and
pressure control systems. The
pressurization system must prevent the
cabin altitude from exceeding the cabin
altitude-time history shown in Figure 3
after each of the following:

(a) Any probable malfunction or
failure of the pressurization system. The
existence of undetected, latent
malfunctions or failures in conjunction
with probable failures must be
considered.

(b) Any single failure in the
pressurization system combined with
the occurrence of a leak produced by a
complete loss of a door seal element, or
a fuselage leak through an opening
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having an effective area 2.0 times the
effective area, which produces the
maximum permissible fuselage leak rate
approved for normal operation,
whichever produces a more severe leak.

Note: The ATG Javelin Model 100 proposes
to use a mechanical canopy seal that is not
subject to complete loss of the door seal
element. ATG must still show compliance by
analysis and/or test a fuselage leak through
an opening having an effective area 2.0 times
the effective area that produces the maximum
permissible fuselage leak rate approved for
normal operation.

2. The cabin altitude-time history may
not exceed that shown in Figure 4 after
each of the following:

(a) The maximum pressure vessel
opening resulting from an initially
detectable crack propagating for a
period encompassing four normal
inspection intervals. Mid-panel cracks
and cracks through skin-stringer and
skin-frame combinations must be
considered.

(b) The pressure vessel opening or
duct failure resulting from probable
damage (failure effect) while under
maximum operating cabin pressure
differential due to a tire burst, engine
rotor burst, loss of antennas or stall
warning vanes, or any probable
equipment failure (bleed air, pressure
control, air conditioning, electrical
source(s), etc.) that affects
pressurization.

3. Complete loss of thrust from all
engines. In showing compliance with
paragraphs d.1 and d.2 of these special
conditions (Pressurization), it may be
assumed that an emergency descent is
made by an approved emergency
procedure. A 5-second crew recognition
and reaction time must be applied
between cabin altitude warning and the
initiation of an emergency descent.

The additional Special Conditions
below show full compliance to
paragraphs d.1. and d.2. and are
applicable to both aircraft models.
Special Conditions that are aircraft
model specific will be noted as Mk-10
or Mk-20.

4. A decompression event is
considered to be a rapid decompression
event; therefore, the following
requirements must be met: The airplane
design must include an auto descent
feature. The AFM must contain specific
instructions for its use, including
considerations for air traffic conditions,
terrain awareness, annunciation, and
accessibility to the control(s) for
automatic initiation of the descent
sequence by each occupant.

Note: For the flight evaluation of the rapid
descent, the test article must have the cabin

volume representative of what is expected to
be normal, such that ATG must reduce the
total cabin volume by that which would be
occupied by the furnishings and total number
of people.

5. ATG must provide flight crew and
crewmember training requirements,
including physiological training that
covers—

(a) Pressure or reverse cycle breathing,

(b) Rapid decompression training,

(c) Physical condition with respect to
the hazards of high altitude rapid
decompression, and

(d) Recognition of decompression
sickness symptoms and the need for
medical treatment.

6. The oxygen system must be
compatible with paragraph e, Oxygen
Equipment and Supply Special
Conditions.

(a) Mk—10: The flight crew and
passenger(s) are required to use oxygen
masks for all operating altitudes above
25,000 feet.

(b) Mk—20: The flight crew and
crewmember are required to use oxygen
masks for all operating altitudes above
10,000 feet.

7. ATG will show a means of guarding
or de-activating the automatic “auto
emergency descent” mode control in the
forward or aft cockpit to prevent
inadvertent descent mode activation.
Appropriate placards will be required
for each control device.

8. ATG will show a means of guarding
or de-activating the in-flight jettison
canopy control, canopy fracturing
system, or any other safety critical
control device in the forward or aft
cockpit to prevent inadvertent
activation. Appropriate placards will be
required for each control device.

9. Cabin pressure loss must be
annunciated as a warning. (See
Equivalent Level of Safety Findings for
Cabin Pressurization.)

10. The AFM will include:

(a) Mk—10: Require a passenger
briefing concerning items 4 through 9
above and the following:

(i) Seat belts.

(ii) Emergency exit.

(iii) Use of quick-donning oxygen
mask system with a pressure-demand as
described in paragraph e2, Oxygen
Equipment and Supply.

(b) Mk—20: Required flight crew and
crewmember briefing concerning items
4 through 10(a) above.

(i) The flight crew is the pilot and
crewmember, which means a person
assigned to perform duty in an aircraft
during flight time. The Mk—20 poses
safety concerns for a typical passenger
since additional training beyond the

pre-flight briefing may be required to
use the emergency egress system (i.e.,
ejection seat). Each occupant of the Mk—
20 will be considered as a flight crew or
crewmember and be required to
complete the minimum requisite
training in paragraph d5 before flying on
the airplane.

e. Oxygen equipment and supply.
After several follow-on FAA/ATG
discussions, the FAA Position Stage 3
for the Mk—-10/Mk-20 Special
Conditions e.1 and e.2 were revised to
include quick-donning pressure-
demand oxygen mask or an alternate
helmet mounted oxygen mask for both
occupants that complies with TSO-C89
requirements up to 45,000 feet.
Furthermore, Special Condition e.3 was
revised to allow a common oxygen
source with a larger capacity as an
alternate means or compensating
feature.

1. In addition to the requirements of
§ 23.1441(d), the following applies: A
quick-donning oxygen mask system
with a pressure-demand, mask mounted
regulator that complies with TSO-C89
requirements up to 45,000 feet must be
provided for the flight crew. It must be
shown that each quick-donning mask
can, with one hand and within 5
seconds, be placed on the face from its
ready position, properly secured, sealed,
and supplying oxygen upon demand.
Alternately, a helmet mounted oxygen
mask, panel mounted regulator that
complies with TSO-C89 requirements
up to 45,000 feet may be provided to the
flight crew.

2. In addition to the requirements of
§ 23.1443, the following applies: A
quick-donning oxygen mask system
with a pressure-demand, mask mounted
regulator that complies with TSO-C89
requirements up to 45,000 feet must be
provided for the passenger or
crewmember. Alternately, a helmet
mounted oxygen mask, panel mounted
regulator that complies with TSO-C89
requirements up to 45,000 feet may be
provided to the passenger.

3. In addition to the requirements of
§ 23.1445, the following applies: If the
flight crew and passenger/crewmember
share a common source of oxygen, a
means to separately reserve the
minimum supply required by the flight
crew must be provided. Alternately, if
the oxygen system can provide the
minimum required for the flight crew as
well as all other occupants, the system
can have a common source.
BILLING CODE 4910-13-P
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NOTE: For figure 3, time starts at the moment cabin altitude exceeds 8,000 feet during depressurization. |f depressurization analysis

shows that the cabin altitude limit of this curve is exceeded, the following alternate limitations apply: After depressurization, the
maximum cabin altitude exceedence is limited to 30,000 feet. The maximumtime the cabin altitude may exceed 25,000 feet is 2
minutes; time starting when the cabin altitude exceeds 25,000 feet and ending when it returns to 25,000 feet.
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shows that the cabin altitude limit of this curve is exceeded, the following alternate limitations apply: After depressurization, the
maximum cabin altitude exceedence is limited to 40,000 feet. The maximum time the cabin altitude may exceed 25,000 feet is 2
minutes; time starting when the cabin altitude exceeds 25,000 feet and ending wheniit returns to 25,000 feet.
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Issued in Kansas City, Missouri on
December 12, 2007.

James E. Jackson,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 07-6129 Filed 12—19-07; 8:45 am)]
BILLING CODE 4910-13-C

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2007-0368; Directorate
Identifier 2007—NM-050—-AD]

RIN 2120-AA64

Airworthiness Directives; BAE
Systems (Operations) Limited Model
BAe 146-100A, —200A, and —300A
Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above. This proposed
AD results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

Cracking has been found on the centre
fuselage top aft longeron at Rib ‘0,” on an in-
service aircraft. * * *

This condition could result in reduced
structural integrity of the airplane. The
proposed AD would require actions that
are intended to address the unsafe
condition described in the MCAL
DATES: We must receive comments on
this proposed AD by January 22, 2008.
ADDRESSES:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-40, 1200 New Jersey Avenue SE.,
Washington, DC, between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://

www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, Washington
98057-3356; telephone (425) 227-1175;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2007-0368; Directorate Identifier
2007-NM-050-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2006—0215,
dated July 14, 2006 (referred to after this
as ‘“‘the MCAI”), to correct an unsafe
condition for the specified products.
The MCALI states:

Cracking has been found on the centre
fuselage top aft longeron at Rib ‘0’ on an in-
service aircraft. Subsequent investigation has
indicated that the currently defined
threshold and repeat inspection period must
be reduced, and the area of inspection
expanded for the BAe 146 series 100 and 200.
For the BAe146 series 300, only the repeat
inspection period must be reduced, and the
area of inspection expanded.

Cracking on the center fuselage top aft
longeron at Rib ‘0,” could result in
reduced structural integrity of the
airplane. Corrective actions include
repetitive inspections of the center

fuselage top aft longeron for cracking
and repair/replacement if necessary.
You may obtain further information by
examining the MCAI in the AD docket.

Relevant Service Information

BAE Systems (Operations) Limited
has issued Service Bulletin ISB.53-173,
Revision 2, dated March 28, 2006. The
actions described in this service
information are intended to correct the
unsafe condition identified in the
MCALI

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCALI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a NOTE within the
proposed AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 1 product of U.S. registry.
We also estimate that it would take
about 8 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $80 per work-hour. Based on
these figures, we estimate the cost of the
proposed AD on U.S. operators to be
$640, or $640 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
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the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.
The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. lOB(g), 40113, 44701.

§39.13 [Amended]
2. The FAA amends § 39.13 by adding
the following new AD:

BAE Systems (Operations) Limited
(Formerly British Aerospace Regional

Aircraft): Docket No. FAA—2007—-0368;

Directorate Identifier 2007-NM—-050-AD.

Comments Due Date

(a) We must receive comments by January
22, 2008.

Affected ADs

(b) None.
Applicability

(c) This AD applies to all BAE Systems
(Operations) Limited Model BAE 146—100A,

—200A, and —300A series airplanes;
certificated in any category.

Subject

(d) Air Transport Association (ATA) of
America Code 53: Fuselage.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

Cracking has been found on the centre
fuselage top aft longeron at Rib ‘0’ on an in-
service aircraft. Subsequent investigation has
indicated that the currently defined
threshold and repeat inspection period must
be reduced, and the area of inspection
expanded for the BAe146 series 100 and 200.
For the BAe146 series 300, only the repeat
inspection period must be reduced, and the
area of inspection expanded.

Cracking on the center fuselage top aft
longeron at Rib ‘0’ could result in reduced
structural integrity of the airplane. Corrective
actions include repetitive inspections of the
center fuselage top aft longeron for cracking
and repair/replacement if necessary.

Actions and Compliance

(f) Unless already done, do the following
actions.

(1) For all BAE 146—-100A and BAE 146—
200A series airplanes pre-mod HCM01709B
or HCM01709C that have not been inspected
in accordance with Maintenance Review
Board Report (MRBR) SSI/SII Task No. 53—
20-140A (Maintenance Planning Document
(MPD) task 532040—-SDI-10000-3) or BAE
Systems (Operations) Limited Service
Bulletin ISB.53-173 Revision 1, dated May
19, 2004, as of the effective date of this AD:
Do the actions in paragraphs (f)(1)(i) and
(f)(1)(ii) of this AD at the applicable
compliance time, and do all applicable
repairs and replacements before further
flight.

(i) Inspect and repair cracking of the
forward six bolt bores between the subframe
and frame 30 in accordance with paragraph
2.B of BAE Systems (Operations) Limited
Service Bulletin ISB.53—-173, Revision 2,
dated March 28, 2006, before the
accumulation of 17,000 total flight cycles, or
within 500 flight cycles after the effective
date of this AD, whichever occurs later. If the
damage exceeds limits specified in the
structural repair manual (SRM), before
further flight, contact BAE Systems and
repair. Repeat the inspection thereafter at
intervals not to exceed 5,000 flight cycles,
except as provided by paragraph (f)(3) of this
AD.

(ii) Inspect and repair cracking of the
remaining fastener bores between the sub-

frame and frame 30 in accordance with
paragraph 2.B of BAE Systems (Operations)
Limited Service Bulletin ISB.53-173,
Revision 2, dated March 28, 2006, before the
accumulation of 17,000 total flight cycles, or
within 4,000 flight cycles after the effective
date of this AD, whichever occurs later. If the
damage exceeds limits specified in the SRM,
before further flight, contact BAE Systems
and repair. Repeat the inspection thereafter at
intervals not to exceed 11,900 flight cycles,
except as provided by paragraph (f)(3) of this
AD.

(2) For all BAe 146—100A and BAe 146—
200A series airplanes pre-mod HCM01709B
or HCM01709C that have been inspected in
accordance with MRBR SSI/SII Task No. 53—
20-140A (MPD task 532040-SDI-10000-3) or
BAE Systems (Operations) Limited Service
Bulletin ISB.53-173 Revision 1, May 19,
2004, as of the effective date of this AD: Do
the actions in paragraphs ()(2)(i), (f)(2)(ii),
and (f)(2)(iii) of this AD at the applicable
compliance time, and do all applicable
repairs and replacements before further
flight.

(i) Do an ultrasonic inspection and repair
cracking of the forward six bolt bores
between the subframe and frame 30 in
accordance with paragraph 2.B and
Appendix 2 of BAE Systems (Operations)
Limited Service Bulletin ISB.53-173,
Revision 2, dated March 28, 2006, before the
accumulation of 5,400 flight cycles since last
inspection, or within 500 flight cycles after
the effective date of this AD, whichever
occurs later. If the damage exceeds limits
specified in the SRM, before further flight,
contact BAE Systems and repair. Repeat the
inspection thereafter at intervals not to
exceed 5,000 flight cycles, except as provided
by paragraph (f)(3) of this AD.

(ii) Do a high frequency eddy current
inspection and repair cracking of the forward
six bolt bores between the subframe and
frame 30 in accordance with paragraph 2.B
and Appendix 3 of BAE Systems (Operations)
Limited Service Bulletin ISB.53-173,
Revision 2, dated March 28, 2006, within
4,000 flight cycles after the effective date of
this AD. If the damage exceeds limits
specified in the SRM, before further flight,
contact BAE systems and repair. Repeat the
inspection thereafter at intervals not to
exceed 5,000 flight cycles, except as provided
by paragraph (f)(3) of this AD.

(iii) Do a rotating eddy current inspection
and repair cracking of the remaining fastener
bores between the sub-frame and frame 30 in
accordance with paragraph 2.B of BAE
Systems (Operations) Limited Service
Bulletin ISB.53-173, Revision 2, dated March
28, 2006, and Nondestructive Test Manual
(NTM) Part 6 20-00-03, within 4,000 flight
cycles after the effective date of this AD. If
the damage exceeds limits specified in the
SRM, before further flight, contact BAE
Systems and repair. Repeat the inspection
thereafter at intervals not to exceed 11,900
flight cycles, except as provided by
paragraph (f)(3) of this AD.

(3) For all BAe 146—100A and BAe 146—
200A series airplanes pre-mod HCM01709B
or HCM01709C that have had a replacement
aft longeron installed: Prior to the
accumulation of 17,000 flight cycles after the
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aft longeron replacement, or within 500 flight
cycles after the effective date of this AD,
whichever occurs later, inspect for cracking
of the forward six bolt bores and the fastener
bores between the sub-frame and frame 30,
and repair any crack before further flight in
accordance with paragraph 2.B of BAE
Systems (Operations) Limited Service
Bulletin ISB.53-173, Revision 2, dated March
28, 2006. If the damage exceeds limits
specified in the SRM, before further flight,
contact BAE Systems and repair. Repeat the
inspection thereafter at intervals not to
exceed 5,000 flight cycles for the forward six
bolt bores, and 11,900 flight cycles for the
remaining fastener bores between the sub-
frame and frame 30. Replacing the longeron
terminates the repetitive inspection
requirements of paragraph (f)(1) and (f)(2) of
this AD; post-replacement inspections must
be done in accordance with this paragraph.

Note 1: The threshold for an aircraft is reset
if a replacement longeron is fitted.

(4) For all BAe 146—300A series airplanes
pre-mod HCMO01709A that have not been
inspected in accordance with MRBR SSI/SII
Task No. 53-20-140A (MPD (Maintenance
Planning Document) task 532040-SDI—
10000-3) or BAE Systems (Operations)
Limited Service Bulletin ISB.53-173,
Revision 1, dated May 19, 2004, as of the
effective date of this AD: Do the actions in
paragraphs (f)(4)(i) and (f)(4)(ii) of this AD at
the applicable compliance time, and do all
applicable repairs and replacements before
further flight.

(i) Inspect and repair cracking of the
forward six bolt bores between the subframe
and frame 30 in accordance with paragraph
2.B of BAE Systems (Operations) Limited
Service Bulletin ISB.53—173, Revision 2,
dated March 28, 2006, prior to the
accumulation of 24,000 total flight cycles, or
within 500 flight cycles after the effective
date of this AD, whichever occurs later. If the
damage exceeds limits specified in the SRM,
before further flight, contact BAE Systems
and repair. Repeat the inspection thereafter at
intervals not to exceed 4,000 flight cycles,
except as provided by paragraph (f)(6) of this
AD.

(ii) Inspect and repair cracking of the
remaining fastener bores between the sub-
frame and frame 30 in accordance with
paragraph 2.B of BAE Systems (Operations)
Limited Service Bulletin ISB.53-173,
Revision 2, dated March 28, 2006, at the later
of 24,000 total flight cycles, or within 4,000
flight cycles after the effective date of this
AD. If the damage exceeds limits specified in
the SRM, before further flight, contact BAE
Systems and repair. Repeat the inspection
thereafter at intervals not to exceed 11,900
flight cycles, except as provided by
paragraph (f)(6) of this AD.

(5) For all BAe 146—300A series airplanes
pre-mod HCMO01709A that have been
inspected in accordance with MRBR SSI/SII
Task No. 53-20-140A (MPD task 532040—
SDI-10000-3) or BAE Systems (Operations)
Limited Service Bulletin ISB.53-173,
Revision 1, May 19, 2004, as of the effective
date of this AD: Do the actions in paragraphs
(H(5)(d), (f)(5)(i), and (£)(5)(iii) of this AD at
the applicable compliance time, and do all

applicable repairs and replacements before
further flight.

(i) Do an ultrasonic inspection and repair
cracking of the forward six bores between the
subframe and frame 30 in accordance with
paragraph 2.B and Appendix 2 of BAE
Systems (Operations) Limited Service
Bulletin ISB.53-173, Revision 2, dated March
28, 2006, within 4,000 flight cycles since last
inspection, or within 500 flight cycles after
the effective date of this AD, whichever
occurs later. If the damage exceeds limits
specified in the SRM, before further flight,
contact BAE Systems and repair. Repeat the
inspection thereafter at intervals not to
exceed 4,000 flight cycles except as provided
by paragraph (f)(6) of this AD.

(ii) Do a high frequency eddy current
inspection and repair cracking of the forward
six bolt bores between the subframe and
frame 30 in accordance with paragraph 2.B
and Appendix 3 of BAE Systems (Operations)
Limited Service Bulletin ISB.53-173,
Revision 2, dated March 28, 2006, within
4,000 flight cycles after the effective date of
this AD. If the damage exceeds limits
specified in the SRM, before further flight,
contact BAE Systems and repair. Repeat the
inspection thereafter at intervals not to
exceed 4,000 flight cycles, except as provided
by paragraph (f)(6) of this AD.

(iii) Do a rotating eddy current inspection
and repair cracking of the remaining fastener
bores between the sub-frame and frame 30 in
accordance with paragraph 2.B of BAE
Systems (Operations) Limited Service
Bulletin ISB.53-173, Revision 2, dated March
28, 2006, and NTM Part 6 20-00-03 within
4,000 flight cycles after the effective date of
this AD. If the damage exceeds limits
specified in the SRM, before further flight,
contact BAE Systems and repair. Repeat the
inspection thereafter at intervals not to
exceed 11,900 flight cycles, except as
provided by paragraph (f)(6) of this AD.

(6) For all BAe 146—300A series airplanes
pre-mod HCMO01709A that have had a
replacement aft longeron installed: Prior to
the accumulation of 24,000 flight cycles after
the aft longeron replacement, or within 500
flight cycles after the effective date of this
AD, whichever occurs later, inspect for
cracking of the fastener bores between the
sub-frame and frame 30, and repair any crack
before further flight in accordance with
paragraph 2.B. of BAE Systems (Operations)
Limited Service Bulletin ISB.53-173,
Revision 2, March 28, 2006. If the damage
exceeds limits specified in the SRM, before
further flight, contact BAE Systems and
repair. Repeat the inspection thereafter at
intervals not to exceed 4,000 flight cycles for
the forward six bolt bores, and 11,900 flight
cycles for the remaining fastener bores
between the sub-frame and frame 30.
Replacing the longeron terminates the
repetitive inspection requirements of
paragraph (f)(4) and (f)(5) of this AD; new
inspections must be done in accordance with
this paragraph.

NOTE 2: The threshold for an aircraft is reset
if a replacement longeron is fitted.

FAA AD Differences

Note 3: This AD differs from the MCAI
and/ or service information as follows: The

MCALI specifies doing repetitive inspections
until the airplane enters the life extension
program (LEP). This program is not defined
by the FAA. Operators of airplanes that enter
the LEP may request an alternative method
of compliance (AMOC) for the repetitive
inspections in accordance with the
procedures specified in paragraph (g) of this
AD.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) AMOCs: The Manager, ANM-116,
Transport Airplane Directorate, International
Branch, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. Send
information to ATTN: Todd Thompson,
Aerospace Engineer, International Branch,
ANM-116, FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washington 98057-3356; telephone (425)
227-1175; fax (425) 227-1149. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI EASA Airworthiness
Directive 2006-0215, dated ]u]y 14, 2006,
and BAe Systems (Operations) Limited
Service Bulletin ISB.53—-173, Revision 2,
dated March 28, 2006, for related
information.

Issued in Renton, Washington, on
December 12, 2007.
Michael J. Kaszycki,
Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. E7—24699 Filed 12—19-07; 8:45 am]

BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2007-0369; Directorate
Identifier 2007-NM-258—-AD]

RIN 2120-AA64

Airworthiness Directives; Dassault
Model Mystere-Falcon 50 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above. This proposed
AD results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

Some occurrences have been reported
where life rafts were difficult to remove from
inside divan compartment. Investigations
revealed that:

—Life raft was incorrectly stowed, with
deployment straps inboard;

—Life raft had not been repacked to specified
dimensions.

* * * * * * *

The proposed AD would require
actions that are intended to address the
unsafe condition described in the MCAL
DATES: We must receive comments on
this proposed AD by January 22, 2008.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493—-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room

W12-140, 1200 New Jersey Avenue, SE.,

Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-40, 1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the

regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-1137; fax (425) 227—1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2007-0369; Directorate Identifier
2007-NM-258—-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2006—0366,
dated December 11, 2006 (referred to
after this as “the MCAI”), to correct an
unsafe condition for the specified
products. The MCALI states:

Some occurrences have been reported
where life rafts were difficult to remove from
inside divan compartment. Investigations
revealed that:

—Life raft was incorrectly stowed, with
deployment straps inboard;

—Life raft had not been repacked to specified
dimensions

The purpose of this Airworthiness
Directive (AD) is to verify that all life rafts
are stowed correctly with deployment straps
outboard, and are repacked to specified
dimensions.

Corrective actions include correctly
reinstalling an incorrectly stowed life
raft, installing a properly repacked life
raft, and installing placards. You may
obtain further information by examining
the MCAI in the AD docket.

Relevant Service Information

Dassault has issued Service Bulletin
F50-480, dated December 5, 2006. The
actions described in this service
information are intended to correct the
unsafe condition identified in the
MCAIL

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCAI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a NOTE within the
proposed AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 25 products of U.S. registry.
We also estimate that it would take
about 1 work-hour per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $80 per work-hour. Required
parts would cost about $68 per product.
Where the service information lists
required parts costs that are covered
under warranty, we have assumed that
there will be no charge for these costs.
As we do not control warranty coverage
for affected parties, some parties may
incur costs higher than estimated here.
Based on these figures, we estimate the
cost of the proposed AD on U.S.
operators to be $3,700, or $148 per
product.
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Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.
The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

Dassault Aviation: Docket No. FAA-2007—
0369; Directorate Identifier 2007—NM—
258—-AD.

Comments Due Date

(a) We must receive comments by January
22, 2008.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Dassault Model
Mystere-Falcon 50 airplanes, certificated in
any category, serial numbers 294, 299, 301
through 304, 306, 307, 310, 313, 314, 316
through 320, 322 through 331, 334 through
337 and 339.

Subject

(d) Air Transport Association (ATA) of
America Code 25: Equipment/Furnishings.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

Some occurrences have been reported
where life rafts were difficult to remove from
inside divan compartment. Investigations
revealed that:

—Life raft was incorrectly stowed, with
deployment straps inboard;

—Life raft had not been repacked to specified
dimensions

The purpose of this Airworthiness
Directive (AD) is to verify that all life rafts
are stowed correctly with deployment straps
outboard, and are repacked to specified
dimensions.

Corrective actions include correctly
reinstalling an incorrectly stowed life raft,
installing a properly repacked life raft, and
installing placards.

Actions and Compliance

(f) Unless already done, do the following
actions.

(1) Within 10 flight cycles after the
effective date of this AD: Verify that the life
rafts are stowed correctly, with deployment
straps outboard, in accordance with the
instructions specified in Dassault Service
Bulletin F50-480, dated December 5, 2006,
and verify that the overall dimensions of the
life raft hard pack do not exceed nominal
values, as indicated in Part F50—-480—1 of the
service bulletin.

(i) If a life raft is found incorrectly stowed,
before next flight, reinstall it in accordance
with the instructions specified in Part F50—
480-1 of the service bulletin.

(ii) If nominal values of the overall
dimensions of the life raft hard pack are
exceeded, within 3 months after the effective
date of this AD, install a properly repacked
life raft as instructed in Part F50-480-2 of
the service bulletin.

Note 1: Notice that with no life raft aboard,
local national operating regulations may not
allow some extended overwater flights.

(2) Within 3 months after the effective date
of this AD: Install placards on the sofa in

accordance with the instructions specified in
Part F50—480-2 of Dassault Service Bulletin
F50-480, dated December 5, 2006.

FAA AD Differences

Note 2: This AD differs from the MCAI
and/or service information as follows:
No differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Tom Rodriguez,
Aerospace Engineer, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue SW., Renton,
Washington 98057-3356; telephone (425)
227-1137; fax (425) 227-1149. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI EASA Airworthiness
Directive 2006—0366, dated December 11,
2006, and Dassault Service Bulletin F50-480,
dated December 5, 2006, for related
information.

Issued in Renton, Washington, on
December 12, 2007.
Michael J. Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. E7—24698 Filed 12—19-07; 8:45 am)]
BILLING CODE 4910-13-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR PART 239
[Release No. 33-8871; File No. S7-30-07]
RIN 3235-AK02

Revisions to Form S-11 To Permit
Historical Incorporation by Reference

AGENCY: Securities and Exchange
Commission.
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ACTION: Proposed rule.

SUMMARY: We are proposing to amend
Form S—11, a registration statement
used by real estate entities to register
offerings under the Securities Act of
1933. The amendments would permit an
entity that has filed at least one annual
report and that is current in its reporting
obligations under the Securities
Exchange Act of 1934 to incorporate by
reference into Form S—11 information
from its previously filed Exchange Act
reports and documents. The proposed
amendments are identical to
amendments to Forms S—1 and F-1
previously adopted by the Commission
and effective as of December 1, 2005.

DATES: Comments should be received on
or before January 22, 2008.

ADDRESSES: Comments may be
submitted by any of the following
methods:

Electronic Comments

e Use the Commission’s Internet
comment form http://www.sec.gov/
rules/proposed.shtml);

¢ Send an e-mail to rule-
comments@sec.gov. Please include File
Number S7-30-07 on the subject line;
or

e Use the Federal Rulemaking Portal
(http://www.regulations.gov). Follow the
instructions for submitting comments.

Paper Comments

e Send paper comments in triplicate
to Nancy M. Morris, Secretary,
Securities and Exchange Commission,
100 F Street, NE., Washington, DC
20549-1090.

All submissions should refer to File
Number S7-30-07. This file number
should be included on the subject line
if e-mail is used. To help us process and
review your comments more efficiently,
please use only one method. The
Commission will post all comments on
the Commission’s Internet Web site
(http://www.sec.gov/rules/
proposed.shtml). Comments are also
available for public inspection and
copying in the Commission’s Public
Reference Room, 100 F Street, NE.,
Washington, DC 20549. All comments
received will be posted without change;
we do not edit personal identifying
information from submissions. You
should submit only information that
you wish to make available publicly.
FOR FURTHER INFORMATION CONTACT:
Michael McTiernan at (202) 551-3852
or Daniel Greenspan at (202) 551-3430,
Division of Corporation Finance, U.S.
Securities and Exchange Commission,
100 F Street, NE., Washington, DC
20549-3010.

SUPPLEMENTARY INFORMATION: On June
29, 2005, we adopted rules? that
modified the registration,
communications and offering processes
under the Securities Act of 1933.2 In
order to integrate further the Securities
Act and the Securities Exchange Act of
1934,3 the Commission adopted
amendments to Form S—1+4 and Form F—
15 to permit a reporting issuer that has
filed at least one annual report and that
is current in its reporting obligation
under the Exchange Act to incorporate
by reference into its Form S—1 or Form
F—1 information from its previously
filed Exchange Act reports and
documents. At that time, we did not
adopt similar amendments to Form S—
11.5 We believe it is appropriate to
extend to issuers using Form S—11 the
same ability to take advantage of
incorporation by reference. The
proposed amendments therefore would
make the requirements of Form S-11
consistent with Forms S—1 and F-1 with
respect to incorporation by reference.

1. Discussion

A. Background

Form S-11 is the form that real estate
entities must use to register offerings
under the Securities Act.” The form is
mandatory for the registration of
securities issued by real estate
investment trusts and securities issued
by other issuers whose business is
primarily that of acquiring and holding
for investment real estate, interests in
real estate, or interests in other issuers
whose business is primarily that of
acquiring and holding real estate or
interests in real estate for investment.8
Form S—11 currently does not permit an
issuer to satisfy the disclosure
requirements of the form through
incorporation by reference to the reports
and other documents that the issuer
previously has filed under the Exchange
Act.

B. Reasons For Proposal

On June 29, 2005 we adopted
amendments to Forms S—1 and F-1 to
permit companies filing those forms to
incorporate by reference information
from their previously filed Exchange

1See Securities Offering Reform, Release No. 33—
8591 (Jul. 19, 2005) [70 FR 44722].

215 U.S.C. 77a et seq.

315 U.S.C. 78a et seq.

417 CFR 239.13.

517 CFR 239.33.

617 CFR 239.18.

7 Real estate entities may also use Forms S-3 and
S—4 if they meet the applicable eligibility
requirements of those forms. When no other form
is available, these entities are required to file on
Form S—11 rather than Form S-1.

8 See General Instruction A of Form S-11.

Act reports and documents.® The
purpose of the amendments was to
integrate further the Exchange Act and
the Securities Act.10 The ability to
incorporate by reference is conditioned
on the company having filed its annual
report for the most recent fiscal year,
being current in its reporting obligations
under the Exchange Act, and making the
incorporated Exchange Act reports and
documents available and accessible on a
Web site maintained by or for the
registrant.1? Blank check companies,
shell companies and penny stock
registrants are not permitted to use
incorporation by reference. Successor
registrants may incorporate by reference
if their predecessors are eligible.12

At that time, we did not adopt a
similar amendment to Form S-11.
However, we believe that Form S—11
should be consistent with Form S—1
with respect to incorporation by
reference. Both Form S-11 and Form S-
1 are long-form registration statements
intended for new and unseasoned
issuers. The only substantive difference
between the two forms is that Form S—
11 contains certain additional
disclosure requirements specific to real
estate entities. Since the Commission’s
interest in integrating disclosure under
the Exchange Act and Securities Act
extends equally to the disclosure
obligations of real estate entities, we
propose to amend Form S—11 to permit
incorporation by reference on the same
terms as we permit it in Forms S—1 and
F-1.
C. Proposed Amendments to Form 5-11
1. Eligibility

We are proposing to permit a
reporting issuer that has filed at least
one annual report and that is current in
its reporting obligations under the
Exchange Act to incorporate by
reference into its Form S-11
information from previously filed
Exchange Act reports and documents.
Under the proposal, a successor
registrant would be able to incorporate
information by reference on the same
terms if its predecessor were eligible to
do s0.13 Consistent with Form S—1, the

9 See Release No. 33-8591.

101d. at 237.

11 See General Instruction VII of Form S-1 and
General Instruction VI of Form F—1.

121d.

13 The succession would have to be either
primarily for the purpose of changing the state or
jurisdiction of incorporation of the issuer or
forming a holding company and the assets and
liabilities of the successor would have to be
substantially the same as the predecessor at the
time of the succession, or all of the predecessor
issuers would have to be eligible at the time of the

Continued
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following issuers would not be able to
incorporate by reference into a Form S—
11:

¢ Reporting issuers who are not
current in their Exchange Act reports; 14

e Issuers who are or were, or any of
whose predecessors were during the
past three years:

© Blank check issuers;

O Shell companies (other than
business combination related shell
companies); or

O TIssuers for offerings of penny
stock.1®

In addition, to enhance the
availability to investors of incorporated
information, the ability to incorporate
by reference would be conditioned on
the issuer making its incorporated
Exchange Act reports and other
materials readily accessible on a Web
site maintained by or for the issuer. By
conditioning the ability to incorporate
by reference on the ready accessibility
of an issuer’s incorporated Exchange
Act reports and other materials on its
Web site, we are proposing to provide
investors the ability to obtain the
information from those reports and
materials at the same time that they
would have been able to obtain the
information if it was set forth directly in
the registration statement. Issuers would
be able to satisfy this condition by
including hyperlinks directly to the
reports or other materials filed on
EDGAR or on another third-party Web
site where the reports or other materials
are made available in the appropriate
time frame and access to the reports or
other materials is free of charge to the
user.

2. Procedural Requirements

As proposed, the prospectus in the
registration statement at effectiveness
would identify all previously filed
Exchange Act reports and materials,
such as proxy and information
statements, that are incorporated by
reference. There would be no permitted
incorporation by reference of Exchange
Act reports and materials filed after the
registration statement is effective—
known as “forward incorporation by

succession and the issuer must continue to be
eligible.

14 As with Forms S-1, F-1 and S-3, under the
proposal, to be current, at the time of filing the
registration statement, the issuer must have filed all
materials required to be filed pursuant to Exchange
Act Sections 13, 14 or 15(d) [15 U.S.C. 78m, 78n,
or 780(d)] during the preceding 12 calendar months
(or for such shorter period that the issuer was
required to file such materials).

15 See Securities Act Rule 419(a)(2) [17 CFR
230.419(a)(2)], Exchange Act Rule 3a51-1 [17
CFR.240.3a51-1] and Securities Act Rule 405 [17
CFR 230.405)] for definitions of “blank check
company,” “penny stock” and “‘shell company,”
respectively.

reference.” Under the proposal, an
issuer eligible to incorporate by
reference its Exchange Act reports and
other materials into its Form S-11
would include the following in the
prospectus that is part of the registration
statement:

o A list of the incorporated reports
and materials;

e A statement that it will provide
copies of any incorporated reports or
materials on request;

e An indication that the reports and
materials are available from us through
our EDGAR system or our public
reference room;

¢ Identification of the issuer’s Web
site address where such incorporated
reports and other materials can be
accessed; and

e Required disclosures regarding
material changes in, or updates to, the
information that is incorporated by
reference from an Exchange Act report
or other material required to be filed.

D. Request for Comment

We request and encourage any
interested person to submit comments
on the proposal and any other matters
that might have an impact on the
proposal. With respect to any
comments, we note that such comments
are of greatest assistance to our
rulemaking initiative if accompanied by
supporting data and analysis of the
issues addressed in those comments.

II. Paperwork Reduction Act
A. Background

The proposed amendments to Form
S—11 contain “collection of
information” requirements within the
meaning of the Paperwork Reduction
Act of 1995.16 We are submitting these
to the Office of Management and Budget
for review and approval in accordance
with the Paperwork Reduction Act.1”
The title for this information is “Form
S-11" (OMB Control No. 3235-0067).

We adopted existing Form S—11
pursuant to the Securities Act. This
form sets forth the disclosure
requirements for registration statements
prepared by real estate entities to
provide investors with the information
they need to make informed investment
decisions in registered offerings.

Our proposed amendments to Form
S—11 are intended to allow issuers that
are required to use Form S—11 to
incorporate by reference previously
filed Exchange Act reports and
documents. The proposed amendments
would conform Form S-11 to Forms S—

1644 U.S.C. 3501 et seq.
1744 U.S.C. 3507(d) and 5 CFR 1320.11.

1 and F-1 with respect to incorporation
by reference.

The hours and costs associated with
preparing disclosure, filing forms, and
retaining records constitute reporting
and cost burdens imposed by the
collection of information. An agency
may not conduct or sponsor, and a
person is not required to respond to, a
collection of information requirement
unless it displays a currently valid
control number. The information
collection requirements related to
registration statements on Form S—-11
are mandatory. There is no mandatory
retention period for the information
disclosed, and the information disclosed
would be made publicly available on
the EDGAR filing system.

B. Summary of Information Collections

The proposals would decrease
existing disclosure requirements for
eligible issuers by eliminating the need
to repeat information in a Form S-11
when that information was previously
disclosed in Exchange Act filings. Any
reporting issuer that has filed at least
one annual report and that is current in
its reporting obligation would be
permitted to incorporate information by
reference into its registration statement
on Form S-11.

C. Paperwork Reduction Act Burden
Estimates

For purposes of the Paperwork
Reduction Act, we expect the annual
decrease in the paperwork burden for
companies to comply with Form S-11 to
be approximately 36,811.5 hours of in-
house company personnel time and
approximately $44,173,800 for the
services of outside professionals.18
These estimates include the time and
the cost of preparing and reviewing
disclosure, filing documents, and
retaining records. These estimates were
based on the following assumptions:

e Each year, 82 registration
statements on Form S-11, including
post-effective amendments, would
incorporate information by reference; 1°

18 Consistent with recent rulemakings and based
on discussions with several private law firms, we
estimate that the cost of outside professionals
retained by the issuer is an average of $400 per
hour.

19We estimate that issuers that would have been
eligible to incorporate by reference under the
proposals filed 14 new registration statements on
Form S-11 and 68 post-effective amendments to
registration statements on Form S-11 (excluding
post-effective amendments filed for the purpose of
deregistering shares) from September 1, 2006 to
August 31, 2007. With the elimination of small
business registration forms, we estimate that the
number of registration statements filed on Form S—
11 will increase by 15 for a total of 29 new
registration statements. See SEC Press Release No.
2007-233 (Nov. 15, 2007), available at http://
www.sec.gov/news/press/2007/2007-233.htm.
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e The estimated paperwork burden
for a Form S—11 that does not
incorporate information by reference is
1,977 hours, which consists of 494.25
internal hours and 1,482.75 professional
hours.20

e The estimated paperwork burden
for a Form S—11 that incorporates
information by reference would be the
same as the burden currently imposed
by Form S-3, which is 459 hours, which
consists of 114.75 internal hours and
344.25 professional hours.

e The amount of time eliminated for
each Form S—11 that incorporates
information by reference would be 1,518
hours per form (1,977 hours for a Form
S—11 that does not incorporate
information by reference minus 459
hours for a Form S—11 that incorporates
information by reference).

e We estimate that the annual
decrease in compliance burden resulting
from the proposal would be 147,246
hours (97 registration statements
multiplied by 1,518 hours per form).
This would include 36,811.5 hours of
issuer personnel time (97 registration
statements times 379.5 21 hours of issuer
personnel time per registration
statement) and 110,434.5 hours of
professional time (97 registration
statements times 1,138.5 22 hours of
professional time per registration
statement).

e The annual cost savings would be
approximately $44,173,800 for the
services of outside professionals.

D. Request for Comment

We request comment in order to
evaluate the accuracy of our estimate of
the burden of the collection of
information. Any member of the public
may direct to us any comments
concerning the accuracy of these burden
estimates. Persons submitting comments
on the collection of information
requirements should direct their
comments to the OMB, Attention: Desk
Officer for the Securities and Exchange
Commission, Office of Information and
Regulatory Affairs, Washington, DC
20503, and send a copy of the comments
to Nancy M. Morris, Secretary,
Securities and Exchange Commission,

20 Assumes that 25% of total burden is borne by
internal staff and 75% by professionals.

21 Reflects the difference between the amount of
internal time required to prepare a Form S-11
without incorporation by reference (494.25 hours)
and the amount of internal time required to prepare
a Form S—-11 with incorporation by reference
(114.75 hours).

22 Reflects the difference between the amount of
professional time required to prepare a Form S—-11
without incorporation by reference (1,483 hours)
and the amount of professional time required to
prepare a Form S—11 with incorporation by
reference (344.25 hours).

100 F Street, NE., Washington, DC
20549-1090, with reference to File No.
S7-30-07. Requests for materials
submitted to OMB by the Commission
with regard to these collections of
information should be in writing, refer
to File No. S7-30-07, and be submitted
to the Securities and Exchange
Commission, Public Reference Room,
100 F Street, NE., Washington, DC,
20549-0609. OMB is required to make
a decision concerning the collection of
information between 30 and 60 days
after publication of this release. Because
the OMB is required to make a decision
concerning the collections of
information between 30 and 60 days
after publication, your comments are
best assured of having their full effect if
the OMB receives them within 30 days
of publication.

III. Cost-Benefit Analysis

A. Summary of Proposal

We are proposing revisions to Form
S—11 that would allow real estate
entities to take advantage of
incorporation by reference for their
previously filed Exchange Act reports
and documents. Forms S—1 and F-1,
which are similar long-form registration
statements, currently permit this type of
incorporation by reference. The
proposed amendment, if adopted,
would amend Form S-11 to permit
incorporation by reference on the same
terms as currently provided in Forms
S—1 and F—-1. The purpose of the
amendments is to integrate further the
disclosure obligations of the Exchange
Act and the Securities Act for real estate
entities.

B. Benefits

We anticipate that our proposal
would enable real estate entities to
access the capital markets at a lower
cost. It would enable eligible issuers to
use their Exchange Act filings to satisfy
a portion of their Form S—11 disclosure
requirements without having to incur
costs to replicate information that they
already have disclosed in previously
filed Exchange Act reports and other
documents. For purposes of our
Paperwork Reduction Act analysis, we
estimate that our proposed amendments
to Form S—11 would reduce the annual
paperwork burden by approximately
36,811.5 hours for issuer personnel time
at a cost of approximately $6,442,013 23
and by a cost of approximately
$44,173,800 for the services of outside
professionals. In addition, we believe
that the reduction in the size of the

23 Consistent with recent rulemaking releases, we
estimate the value of work performed by the
company internally at a cost of $175 per hour.

prospectus as a result of incorporation
by reference would also result in some
cost savings and efficiencies in printing
and delivering prospectuses.

The proposed amendments are
intended to result in regulatory
simplification and efficiency by
permitting incorporation by reference
on Form S—11 and conforming the
requirements of Form S—11 to the
requirements of Forms S—1 and F—1 in
that respect. Incorporation by reference
would allow eligible issuers to avoid
duplicating disclosure in Form S—-11
when the information has already been
disclosed in Exchange Act reports. In
addition, the revisions would simplify
the disclosure regime for long-form
registration statements by permitting
incorporation by reference equally,
regardless of industry.

C. Costs

We expect that, if adopted, the
proposed amendments would result in
some ongoing costs to issuers that elect
to use incorporation by reference. These
potential costs relate to the issuer’s
obligation to make the incorporated
Exchange Act reports and documents
available on its Web site and include
creating and/or maintaining a Web site
as well as actually posting the required
filings on the Web site. However, we
believe that a substantial majority of
issuers eligible to use incorporation by
reference already maintain Web sites
and thus would not have to incur any
additional costs to establish a new Web
site for this purpose. In addition, we
believe that many issuers eligible to use
incorporation by reference already post
their Exchange Act reports on their Web
sites. Those that do not would incur
incremental costs to post the required
filings. Given that the proposed
amendments would not mandate use of
incorporation by reference, issuers that
are unwilling to bear the cost of
complying with the Web site
requirement could simply elect not to
incorporate information by reference.

We also recognize that permitting
incorporation by reference may impose
an analytical burden on investors. For
example, for offerings on Form S—11
today, much of the relevant information
regarding an offering and the issuer is
required to be contained in the
registration statement. Under our
proposal, offerings pursuant to Form S—
11 could require an investor to assemble
and assimilate information from various
Exchange Act reports and the
registration statement in order to
compile all of the relevant information
regarding an offering. Investors would
have to compile the information
integrated into the registration statement
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or delivered by means outside of the
prospectus. We note, however, that
Securities Act Forms S—3 and F-3 have
long permitted incorporation by
reference from the issuer’s Exchange Act
reports, as have Forms S—1 and F—1
since December 2005, and we know of
no indications that investors are unduly
burdened when investing in offerings
registered on these forms.

D. Requests for Comments

We request comment on all aspects of
the cost-benefit analysis, including
identification of any additional costs or
benefits of, or suggested alternatives to,
the proposed amendments. We also
request that those submitting comments
provide empirical data and other factual
support for their views to the extent
possible.

IV. Consideration of Promotion on
Efficiency, Competition and Capital
Formation

Section 2(b) of the Securities Act,24
requires us, when engaged in
rulemaking where we are required to
consider or determine whether an action
is necessary or appropriate in the public
interest, to consider, in addition to the
protection of investors, whether the
action will promote efficiency,
competition and capital formation.

The proposed amendment, if adopted,
would amend Form S—11 to permit
incorporation by reference on terms
equivalent to that currently provided in
Forms S—1 and F-1. We believe the
amendments would provide benefits, as
discussed in further detail above, by
reducing the costs of complying with
the Form S—11 disclosure requirements
by enabling eligible issuers to
incorporate their Exchange Act filings.
Eased filing burdens resulting from the
proposed amendments would promote
efficiency in capital formation for real
estate entities and may provide a
competitive benefit to entities filing on
Form S-11 by allowing them to
incorporate their periodic reports by
reference to the same extent as
registrants filing on Forms S—1 and
F-1.

We request comment on whether the
proposed amendment, if adopted,
would promote efficiency, competition
and capital formation. We request that
commenters provide empirical data and
other factual support for their views if
possible.

V. Initial Regulatory Flexibility Act
Analysis

This Initial Regulatory Flexibility
Analysis has been prepared in

2415 U.S.C. 77b(b).

accordance with 5 U.S.C. 603. It relates
to proposed amendments to Form S—11.

A. Reasons for the Proposed Action

In 2005, the Commission adopted
revisions to Forms S—1 and F—1 to
permit incorporation by reference from
previously filed Exchange Act reports
and other documents. Currently, real
estate entities are not permitted to use
Form S-1 to register offerings under the
Securities Act. Consequently, these
entities are unable to take advantage of
the important benefit of incorporation
by reference that is enjoyed by
companies in all other industries that
file registration statements on Form
S—1. The ability to use a prospectus that
does not need to include information
provided in previous Exchange Act
filings permits companies to streamline
the preparation of registration
statements and raise capital more
efficiently. Companies that are not
permitted to incorporate by reference
have a greater burden in preparing
registration statements in connection
with their public offerings. We believe
there is no reason to distinguish
between real estate entities and other
industries for purposes of incorporation
by reference.

B. Objectives

The purpose of the proposed
amendments is to further integrate the
Exchange Act and Securities Act by
amending Form S—11 to permit
incorporation by reference of Exchange
Act filings on terms equivalent to that
currently provided in Forms S—1 and
F—1. The amendments would extend an
important benefit to real estate entities.

C. Legal Basis

We are proposing the amendments
under the authority in Sections 6, 7, 8,
10 and 19(a) of the Securities Act, as
amended.

D. Small Entities Subject to the
Proposed Amendments

The Regulatory Flexibility Act defines
“small entity” to mean “small
business,” “small organization,” or
“small governmental jurisdiction.” 25
The Commission’s rules define ‘““small
business” and ‘‘small organization” for
purposes of the Regulatory Flexibility
Act for each of the types of entities
regulated by the Commission.26 Roughly
speaking, a ““small business” and ‘“‘small
organization,” when used with

255 U.S.C. 601(6).

26 Rules 157 under the Securities Act [17 CFR
230.157], 0-10 under the Exchange Act [17 CFR
240.0-10] and 0-10 under the Investment Company
Act [17 CFR 270.0-10] contain the applicable
definitions.

reference to an issuer other than an
investment company, means an issuer
with total assets of $5 million or less on
the last day of its most recent fiscal year.
We estimate that there are
approximately 1,100 issuers, other than
investment companies, that may be
considered reporting small entities.2?
The proposed amendments would apply
to all issuers required to file registration
statements on Form S-11.

As previously noted, in the 12 months
ended August 31, 2007, 82 registration
statements on Form S—-11 were filed,
including new registration statements
and post-effective amendments. We
estimate that four of those were filed by
small entities. We also estimate that
approximately 15 registration
statements were filed on Form SB-2 in
the last fiscal year covering transactions
by real estate entities that in the future
will be required to register on Form S—
11.28 Thus, we estimate that 19
registration statements by small entities
would be subject to the proposed
amendments.

We request comment on the number
of small entities that would be impacted
by our proposals, including any
available empirical data.

E. Reporting, Recordkeeping and Other
Compliance Requirements

The proposed amendments are
expected to impact all capital raising
and selling security holder transactions
that are registered under the Securities
Act on Form S-11. Small entities
required to register on Form S—11 would
be able to take advantage of the ability
to incorporate by reference previously
filed Exchange Act reports and
documents. We expect that permitting
the incorporation by reference of
previously filed Exchange Act reports
and documents would reduce the costs
incurred by small entities of preparing
a registration statement on Form S-11
by $9,914,438.29

These estimates were based on the
following assumptions:

e Each year, 19 registration
statements filed by small entities on
Form S-11, including post-effective
amendments, could incorporate
information by reference.

e The paperwork burden for a Form
S—11 that does not incorporate
information by reference is 1,977 hours,

27 The estimated number of reporting small
entities is based on 2007 data, including the
Commission’s EDGAR database and Thomson
Financial’s Worldscope database.

28 See SEC Press Release No. 2007-233 (Nov. 15,
2007), available at http://www.sec.gov/news/press/
2007/2007-233.htm.

29See n. 18 and n. 23.
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which consists of 494.25 internal hours
and 1,482.75 professional hours.30

¢ The paperwork burden for a Form
S—11 that incorporates information by
reference would be the same as the
burden currently imposed by Form S-3,
which is 459 hours, which consists of
114.75 internal hours and 344.25
professional hours.

e The amount of time eliminated for
each Form S—11 that incorporates
information by reference would be 1,518
hours per form (1,977 hours for a Form
S—11 that does not incorporate
information by reference minus 459
hours for a Form S—11 that incorporates
information by reference).

¢ We estimate that the annual
decrease in compliance burden to small
entities resulting from the proposal
would be 28,842 hours (19 registration
statements multiplied by 1,518 hours
per form). This would include 7,210.5
hours of issuer personnel time (19
registration statements times 379. 531
hours of issuer personnel time per
registration statement) and 21,631.5
hours of professional time (19
registration statements times 1,138.5 32
hours of professional time per
registration statement).

e The annual cost savings to small
entities would be approximately
$8,652,600 for the services of outside
professionals.

We expect that small entities eligible
to register on Form S—11 may need to
incur some insignificant additional
costs related to complying with the Web
site requirements related to
incorporation by reference, although
issuers could avoid such costs by
electing not to incorporate information
by reference.

We encourage written comments
regarding this analysis. We solicit
comments as to whether the proposed
amendments could have an effect that
we have not considered. We request that
commenters describe the nature of any
impact on small entities and provide
empirical data to support the extent of
the impact.

30 Assumes that 25% of total burden borne by
internal staff and 75% by professionals.

31 Reflects the difference between the amount of
internal time required to prepare a Form S-11
without incorporation by reference (494.25 hours)
and the amount of internal time required to prepare
a Form S—-11 with incorporation by reference
(114.75 hours).

32 Reflects the difference between the amount of
professional time required to prepare a Form S—-11
without incorporation by reference (1,483 hours)
and the amount of professional time required to
prepare a Form S—11 with incorporation by
reference (344.25 hours).

F. Duplicative, Overlapping or
Conflicting Federal Rules

We believe that the proposed
amendments would not duplicate, or
overlap or conflict with other federal
rules.

G. Significant Alternatives

The Regulatory Flexibility Act directs
us to consider significant alternatives
that would accomplish the stated
objective, while minimizing any
significant adverse impact on small
entities. In connection with the
proposal, the Regulatory Flexibility Act
requires us to consider the following
alternatives:

1. Establishing different compliance
or reporting requirements that take into
account the resources of small entities;

2. The clarification, consolidation, or
simplification of disclosure for small
entities;

3. Use of performance standards
rather than design standards; and

4. Exempting smaller entities from
coverage of the disclosure requirements
or any part thereof.

Our proposal would extend the
benefit of incorporation by reference to
small entities that are required to file
registration statements on Form S—11.
Establishing a different standard for
small business entities would impose a
greater compliance burden on small
entities and would be inconsistent with
the benefits provided for small entities
that register on Form S—1 and Form F—
1.

H. Solicitation of Comment

We encourage comments with respect
to any aspect of this Initial Regulatory
Flexibility Analysis. In particular, we
request comments regarding:

o The number of small entities that
may be affected by the proposed
amendments;

o The existence or nature of the
potential impact of the proposed
amendments on small entities as
discussed in this analysis; and

e How to quantify the impact of the
proposed amendments.

We ask those submitting comments to
describe the nature of any impact and
provide empirical data supporting the
extent of the impact. These comments
will be considered in the preparation of
the Final Regulatory Flexibility
Analysis, if the proposed amendments
are adopted, and will be placed in the
same public file as comments on the
proposed amendments themselves.

VI. Small Business Regulatory
Enforcement Fairness Act

For purposes of the Small Business
Regulatory Enforcement Fairness Act of

1996,33 a rule is “major” if it has
resulted, or is likely to result in:

e An annual effect on the U.S.
economy of $100 million or more;

¢ A major increase in costs or prices
for consumers or individual industries;
or

e Significant adverse effects on
competition, investment or innovation.

We request comment on whether our
proposal would be a “major rule” for
purposes of the Small Business
Regulatory Enforcement Fairness Act.
We solicit comment and empirical data
on:

e The potential effect on the U.S.
economy on an annual basis;

¢ Any potential increase in costs or
prices for consumers or individual
industries; and

e Any potential effect on competition,
investment, or innovation.

VII. Statutory Authority and Text of the
Proposed Amendments

The amendments described in this
release are being proposed under the
authority set forth in Sections 6, 7, 8, 10
and 19(a) of the Securities Act, as
amended.

List of Subjects in 17 CFR Part 239

Reporting and recordkeeping
requirements, Securities.

For the reasons set out in the
preamble, the Commission proposes to
amend title 17, chapter II, of the Code
of Federal Regulations as follows:

PART 239—FORMS PRESCRIBED
UNDER THE SECURITIES ACT OF 1933

1. The authority citation for part 239
continues to read in part as follows:

Authority: 15 U.S.C. 771, 77g, 77h, 77j, 77s,
77z-2,77z-3, 77sss, 78c, 781, 78m, 78n,
780(d), 78u—5, 78w(a), 7811, 77mm, 80a—2(a),
80a—-3, 80a—8, 80a—9, 80a—10, 80a—13, 80a—
24, 80a—26, 80a—29, 80a—30, and 80a—-37,
unless otherwise noted.
* * * * *

2. Amend Form S—11 (referenced in
§239.18) as follows:

a. Add General Instruction H;

b. In Part I, add Item 28A;

c. Redesignate Item 29 as Item 29A;
and

d. Add new Item 29.

The additions read as follows:

Note: The text of Form S—11 does not, and

this amendment will not, appear in the Code
of Federal Regulations.

33Pub. L. No. 104-121, Title II, 110 Stat. 857
(1996).
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FORM S5-11

FOR REGISTRATION UNDER THE
SECURITIES ACT OF 1933 OF
SECURITIES OF CERTAIN REAL
ESTATE COMPANIES

GENERAL INSTRUCTIONS

* * * * *

H. Eligibility To Use Incorporation by
Reference

If a registrant meets the following
requirements immediately prior to the
time of filing a registration statement on
this Form, it may elect to provide
information required by Items 3 through
28 of this Form in accordance with Item
28A and Item 29 of this Form:

1. The registrant is subject to the
requirement to file reports pursuant to
Section 13 or Section 15(d) of the
Securities Exchange Act of 1934
(“Exchange Act”).

2. The registrant has filed all reports
and other materials required to be filed
by Sections 13(a), 14, or 15(d) of the
Exchange Act during the preceding 12
months (or for such shorter period that
the registrant was required to file such
reports and materials).

3. The registrant has filed an annual
report required under Section 13(a) or
Section 15(d) of the Exchange Act for its
most recently completed fiscal year.

4. The registrant is not:

(a) And during the past three years
neither the registrant nor any of its
predecessors was:

(i) A blank check company as defined
in Rule 419(a)(2) (§230.419(a)(2) of this
chapter);

(i) A shell company, other than a
business combination related shell
company, each as defined in Rule 405
(§ 230.405 of this chapter); or

(iii) A registrant for an offering of
penny stock as defined in Rule 3a51-1
of the Exchange Act (§ 240.3a51-1 of
this chapter).

(b) Registering an offering that
effectuates a business combination
transaction as defined in Rule 165(f)(1)
(§230.165(f)(1) of this chapter).

5. If a registrant is a successor
registrant it shall be deemed to have
satisfied conditions 1, 2, 3, and 4(b)
above if:

(a) Its predecessor and it, taken
together, do so, provided that the
succession was primarily for the
purpose of changing the state of
incorporation of the predecessor or
forming a holding company and that the
assets and liabilities of the successor at
the time of succession were
substantially the same as those of the
predecessor; or

(b) All predecessors met the
conditions at the time of succession and

the registrant has continued to do so
since the succession.

6. The registrant makes its periodic
and current reports filed pursuant to
Section 13 or Section 15(d) of the
Exchange Act that are incorporated by
reference pursuant to Item 28A or Item
29 of this Form readily available and
accessible on a Web site maintained by
or for the registrant and containing
information about the registrant.

* * * * *

PART I—INFORMATION REQUIRED
IN PROSPECTUS

* * * * *

Item 28A. Material Changes

If the registrant elects to incorporate
information by reference pursuant to
General Instruction H, describe any and
all material changes in the registrant’s
affairs which have occurred since the
end of the latest fiscal year for which
audited financial statements were
included in the latest Form 10-K or
Form 10-KSB and which have not been
described in a Form 10-Q, Form 10-
QSB, or Form 8-K filed under the
Exchange Act.

Item 29. Incorporation of Certain
Information by Reference

If the registrant elects to incorporate
information by reference pursuant to
General Instruction H:

(a) It must specifically incorporate by
reference into the prospectus contained
in the registration statement the
following documents by means of a
statement to that effect in the prospectus
listing all such documents:

(1) The registrant’s latest annual
report on Form 10-K or Form 10-KSB
filed pursuant to Section 13(a) or
Section 15(d) of the Exchange Act
which contains financial statements for
the registrant’s latest fiscal year for
which a Form 10-K or Form 10-KSB was
required to have been filed; and

(2) All other reports filed pursuant to
Section 13(a) or 15(d) of the Exchange
Act or proxy or information statements
filed pursuant to Section 14 of the
Exchange Act since the end of the fiscal
year covered by the annual report
referred to in paragraph (a)(1) of this
Item.

Note to Item 29(a). Attention is directed to
Rule 439 (§ 230.439 of this chapter) regarding
consent to use of material incorporated by
reference.

(b)(1) The registrant must state:

(i) That it will provide to each person,
including any beneficial owner, to
whom a prospectus is delivered, a copy
of any or all of the reports or documents
that have been incorporated by

reference in the prospectus contained in
the registration statement but not
delivered with the prospectus;

(ii) That it will provide these reports
or documents upon written or oral
request;

(iii) That it will provide these reports
or documents at no cost to the requester;

(iv) The name, address, telephone
number, and e-mail address, if any, to
which the request for these reports or
documents must be made; and

(v) The registrant’s Web site address,
including the uniform resource locator
(URL) where the incorporated reports
and other documents may be accessed.

Note to Item 29(b)(1). If the registrant sends
any of the information that is incorporated by
reference in the prospectus contained in the
registration statement to security holders, it
also must send any exhibits that are
specifically incorporated by reference in that
information.

(2) The registrant must:

(i) Identify the reports and other
information that it files with the SEC;
and

(ii) State that the public may read and
copy any materials it files with the SEC
at the SEC’s Public Reference Room at
100 F Street, NE., Washington, DC
20549 on official business days between
the hours of 10 a.m. and 3 p.m. State
that the public may obtain information
on the operation of the Public Reference
Room by calling the SEC at 1-800-SEC-
0330.

If the registrant is an electronic filer,
state that the SEC maintains an Internet
site that contains reports, proxy and
information statements, and other
information regarding issuers that file
electronically with the SEC and state the
address of that site (http://www.sec.gov).

* * * * *

By the Commission.
Dated: December 14, 2007.
Nancy M. Morris,
Secretary.
[FR Doc. E7—24617 Filed 12-19-07; 8:45 am]|
BILLING CODE 8011-01-P

INTERNATIONAL TRADE
COMMISSION

19 CFR Parts 201 and 210

Rules of General Application and
Adjudication and Enforcement

AGENCY: International Trade
Commission.

ACTION: Notice of proposed rulemaking.

SUMMARY: The United States
International Trade Commission
(“Commission”’) proposes to amend its
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Rules of Practice and Procedure
concerning rules of general application,
adjudication, and enforcement. The
amendments are necessary to make
certain technical corrections, to clarify
certain provisions, to harmonize
different parts of the Commission’s
rules, and to address concerns that have
arisen in Commission practice. The
intended effect of the proposed
amendments is to facilitate compliance
with the Commission’s Rules and
improve the administration of agency
proceedings.

DATES: To be assured of consideration,
written comments must be received by
5:15 p.m. within 60 days after
publication of this notice of proposed
rulemaking.

ADDRESSES: You may submit comments,
identified by docket number MISC-022,
by any of the following methods:
—Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.
—Agency Web Site: http://
www.usitc.gov. Follow the
instructions for submitting comments
on the Web site at http://
www.usitc.gov/secretary/edis.htm.
—E-mail: eric.frahm@usitc.gov. Include
docket number MISC-022 in the
subject line of the message.
—Mail: For paper submission. U.S.

International Trade Commission, 500

E Street, SW., Room 112, Washington,

DC 20436.

—Hand Delivery/Courier: U.S.

International Trade Commission, 500

E Street, SW., Room 112, Washington,

DC 20436. From the hours of 8:45 a.m.

to 5:15 p.m.

Instructions: All submissions received
must include the agency name and
docket number (MISC-022 ) or
Regulatory Information Number (RIN)
for this rulemaking. All comments
received will be posted without change
to http://www.usitc.gov, including any
personal information provided. For
paper copies, a signed original and 14
copies of each set of comments, along
with a cover letter stating the nature of
the commenter’s interest in the
proposed rulemaking, should be
submitted to Marilyn R. Abbott,
Secretary, U.S. International Trade
Commission, 500 E Street, SW., Room
112, Washington, DC 20436.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.usitc.gov and/or the U.S.
International Trade Commission, 500 E
Street, SW., Room 112, Washington, DC
20436.

FOR FURTHER INFORMATION CONTACT: Eric
Frahm, Office of the General Counsel,

United States International Trade
Commission, telephone 202-205-3107.
Hearing-impaired individuals are
advised that information on this matter
can be obtained by contacting the
Commission’s TDD terminal at 202—
205-1810. General information
concerning the Commission may also be
obtained by accessing its Internet server
at http://www.usitc.gov.

SUPPLEMENTARY INFORMATION: The
preamble below is designed to assist
readers in understanding these
proposed amendments to the
Commission Rules. This preamble
provides background information, a
regulatory analysis of the proposed
amendments, an explanation of the
proposed amendments to part 201, a
section-by-section explanation of the
proposed amendments to part 210, and
a description of the proposed
amendments to the rules. The
Commission encourages members of the
public to comment, in addition to any
other comments they wish to make on
the proposed amendments, on whether
the proposed amendments are in
language that is sufficiently clear for
users to understand.

If the Commission decides to proceed
with this rulemaking after reviewing the
comments filed in response to this
notice, the proposed rule revisions will
be promulgated in accordance with the
Administrative Procedure Act (“APA”)
(5 U.S.C. 553), and will be codified in
19 CFR parts 201 and 210.

Background

Section 335 of the Tariff Act of 1930
(19 U.S.C. 1335) authorizes the
Commission to adopt such reasonable
procedures, rules, and regulations as it
deems necessary to carry out its
functions and duties. This rulemaking
seeks to update certain outdated
provisions and improve other
provisions of the Commission’s existing
Rules of Practice and Procedure. The
Commission proposes amendments to
its rules covering investigations under
section 337 of the Tariff Act of 1930 (19
U.S.C. 1337) (“section 337”) in order to
increase the efficiency of its section 337
investigations. This rulemaking effort
began in 2003 when the ITC Trial
Lawyers Association (“ITCTLA”)
submitted a report to the Commission
which suggested several rule changes
that it believed would make the
Commission rules more effective. In the
course of considering the ITCTLA
proposals, the Office of the General
Counsel and the Office of Unfair Import
Investigations (“OUII”) also suggested
various rule changes. The Commission
invites the public to comment on all of

these proposed rules amendments. In
any comments, please consider
addressing whether the proposed
amendments are in language that is
clear and easy to understand. In
addition, in any comments, please
consider addressing how the proposed
rules amendments could be improved,
and/or offering specific constructive
alternatives where appropriate.

Consistent with its ordinary practice,
the Commission is issuing these
proposed amendments in accordance
with the rulemaking procedure in
section 553 of the APA. This procedure
entails the following steps: (1)
Publication of a notice of proposed
rulemaking; (2) solicitation of public
comments on the proposed
amendments; (3) Commission review of
public comments on the proposed
amendments; and (4) publication of
final amendments at least thirty days
prior to their effective date.

Regulatory Analysis of Proposed
Amendments to the Commission’s Rules

The Commission has determined that
the final rules do not meet the criteria
described in section 3(f) of Executive
Order 12866 (58 FR 51735, Oct. 4, 1993)
and thus do not constitute a significant
regulatory action for purposes of the
Executive Order.

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) is inapplicable to this
rulemaking because it is not one for
which a notice of final rulemaking is
required under 5 U.S.C. 553(b) or any
other statute. Although the Commission
has chosen to publish a notice of final
rulemaking, these proposed regulations
are ‘‘agency rules of procedure and
practice,” and thus are exempt from the
notice requirement imposed by 5 U.S.C.
553(b).

These proposed rules do not contain
federalism implications warranting the
preparation of a federalism summary
impact statement pursuant to Executive
Order 13132 (64 FR 43255, Aug. 4,
1999).

No actions are necessary under the
Unfunded Mandates Reform Act of 1995
(2 U.S.C. 1501 et seq.) because the final
rules will not result in the expenditure
by State, local, and tribal governments,
in the aggregate, or by the private sector,
of $100,000,000 or more in any one
year, and will not significantly or
uni%uely affect small governments.

The final rules are not major rules as
defined by section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (5 U.S.C. 801 et
seq.). Moreover, they are exempt from
the reporting requirements of the
Contract With America Advancement
Act of 1996 (Pub. L. 104—121) because
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they concern rules of agency
organization, procedure, or practice that
do not substantially affect the rights or
obligations of non-agency parties.

The amendments are not subject to
section 3504(h) of the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.),
since they do not contain any new
information collection requirements.

Explanation of the Proposed
Amendments to 19 CFR Part 201

The Commission proposes to amend
part 201, Rules of General Application,
in the manner described below.

Subpart B—Initiation and Conduct of
Investigations

Section 201.16

Section 201.16 provides generally for
service of process and other documents,
and includes paragraph (d) which
provides for additional time after
service by mail. Recently amended
sections 210.6 and 210.7 allow one
additional day for the parties to respond
to Commission documents that are
served by overnight delivery. See 72 FR
13689, March 23, 2007. The
Commission proposes adding new
paragraph (e) of section 201.16 to also
provide one additional day for parties to
respond to documents served on them
by overnight delivery by other parties,
and to conform section 201.16 to
sections 210.6 and 210.7. The
Commission also proposes redesignating
existing paragraph (e) as new paragraph
(f) to allow for this change.

Section-by-Section Explanation of the
Proposed Amendments to 19 CFR Part
210

The Commission proposes to amend
part 210, Adjudication and
Enforcement, in the manner described
below.

Subpart A—Rules of General
Applicability

Section 210.3

This section provides definitions of
words and phrases used in part 210. The
phrase “U.S. Customs Service” is used
throughout part 210. Pursuant to the
Homeland Security Act of 2002, the U.S.
Customs Service merged into the
Department of Homeland Security. The
official name of this entity is now “U.S.
Customs and Border Protection.” 72 FR
20131, April 23, 2007. Thus, the
Commission proposes to amend section
210.3 to reflect the official name.

Section 210.4

Paragraph (f)(1)(i) of section 210.4 sets
forth the physical specifications for the
filing of documents addressed to the

Commission and was adopted when
filings were frequently typeset by
commercial printers. The Commission
proposes revising section 210.4 to
remove reference to any physical
specifications related to typographic
printing processes.

Section 210.7

Paragraph (a), Manner of Service

Recently, sections 210.6 and 210.7
were amended to include provisions
relating to the service of certain
Commission documents by overnight
delivery. See 72 FR 13689-90, March
23, 2007. Although these amendments
were intended, inter alia, to streamline
the service process and promote
uniformity of service, the amendments
regarding service by overnight delivery
have created the prospect of differing
response dates for the private parties
and OUIL Thus, an unintended
consequence of these amendments is
that tracking of multiple service dates
by the Commission will be necessary for
various documents and/or numerous
additional requests for extensions of
time will be made to conform response
dates for all parties.

Under existing practice, the
Commission normally grants requests
for extensions of time which are made
to ensure that the due date for responses
is uniform as to all parties. Therefore,
the Commission proposes to add a new
paragraph (a)(3) to section 210.7 so that
when the Commission effects service
upon the private parties by overnight
delivery, service upon OUII shall also be
deemed to have been effected by
overnight delivery. This amendment to
paragraph (a) of section 210.7 should
eliminate multiple response dates for
the same document by providing a
uniform response date for all parties,
thereby obviating the need for recurrent
requests to conform response dates and
minimizing administrative burdens on
Commission personnel. Thus, the
amendment is consistent with the aims
of the recent overnight service
provisions relating to Commission
documents. See 72 FR 13689, March 23,
2007.

New Paragraph (b), Designations for
Service of Process

Paragraph (a)(1) of section 210.7
generally provides service rules and
requires that documents shall be served
on all other parties. At present, any
entity that files an entry of appearance
on behalf of a named party is placed on
the service list and is served with all
documents. Service of documents
containing confidential business
information also requires signing onto

the protective order for that
investigation. This leads to the situation
where multiple offices of the same law
firm and multiple law firms are being
served with documents on behalf of a
single party. Redundancy in service is a
substantial financial burden on both the
private parties and the Commission in
terms of copying and delivery costs.

The Commission proposes that a lead
attorney be designated to accept process
for all other attorneys representing the
same party in a section 337
investigation. Under this proposal, no
limit would be placed on the number of
attorneys of record for a party, but each
named party would have to designate
one attorney-for-service who agrees to
accept all service on behalf of that party.
The Commission proposes adding new
paragraph (b) to provide designation of
a single attorney, selected lead attorney,
or representative for service of process.
The Commission also proposes
redesignating existing paragraph (b) of
section 210.7 (which concerns the
publication of notices) as paragraph (c)
to accommodate the addition of new
paragraph (b).

Subpart B—Commencement of
Preinstitution Proceedings and
Investigations

Sections 210.8 and 210.11

Sections 210.8 and 210.11 generally
concern commencement of
preinstitution proceedings and service
of a complaint and notice of
investigation. To make sections 210.8
and 210.11 easier to read and
understand, the Commission proposes
completely revising each of these
sections by distinctly setting out their
respective requirements for: (1)
Complaints not seeking temporary
relief, and (2) complaints seeking
temporary relief. Specifically,
paragraphs (a)(1) of proposed sections
210.8 and 210.11 relate to complaints
not seeking temporary relief, and
paragraphs (a)(2) of proposed sections
210.8 and 210.11 relate to complaints
seeking temporary relief. Further
detailed explanation of these revisions
follows.

Section 210.8 requires that the
complainant provide the Secretary with
sufficient copies of the complaint, any
supplement to the complaint, any
motion for temporary relief, and all
exhibits to any of these papers so that
it may serve them on the proposed
respondents should the Commission
institute an investigation. Thereafter,
section 210.11 requires the Secretary to
serve a copy of the complaint, and
notice of investigation (and any
accompanying motion for temporary
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relief) upon each respondent and their
respective embassies in Washington,
DC. Sections 210.8 and 210.11
acknowledge that, for investigations
involving temporary relief, section
210.54 requires the complainant to serve
nonconfidential copies of the complaint
and motion for relief and
nonconfidential copies of all attached
materials on all proposed respondents
and the embassy in Washington, DC.
Furthermore, section 210.54 requires
that the complainant submit to the
Commission actual proof of service on
each respondent and embassy within
ten days after the filing of the
complaint.

Thus, sections 210.8 and 210.11
mandate duplicate service of the
complaint and temporary relief motion
together with all exhibits by the
complainant and the Secretary in
investigations involving temporary
relief and needlessly increase the
number of copies that must be supplied
to the Secretary and served by the
Secretary following the institution of an
investigation. Duplicate service,
especially of voluminous exhibits,
imposes a serious financial burden on
both the complainant and the
Commission in terms of copying and
mailing costs. During the 1988 rules
revision, the Commission acknowledged
that the rules required double service,
but reasoned that service of the
complaint by the Commission was
necessary because the date of service by
the Commission is the date used for
computing the date for a response. See
53 FR 33046, August 29, 1988.

The proposed amendment to this rule
provides that in investigations involving
temporary relief, the complainant be
required to submit only the required
number of service copies of any
unserved confidential material provided
in connection with the complaint or
motion for temporary relief and the
requisite number of copies of the public
complaint (without exhibits) for service
by the Secretary. The proposed
amendment provides that the Secretary
is required, upon institution of an
investigation involving temporary relief,
to serve only the Notice of Investigation
and a copy of the complaint (without
exhibits) on each respondent and
embassy. The amendment further
provides that the service of these
documents by the Secretary serves as
the operative service for calculating a
response date. In the rare event that
complainant does not serve a proposed
respondent with the exhibits, the
respondents may take up the matter
with the presiding ALJ under section
210.4, or obtain the public exhibits from
the Secretary’s office or through the

Commission’s Electronic Document
Information System (“EDIS”).

Accordingly, the Commission
proposes language to revise sections
210.8 and 210.11 to provide that upon
the institution of an investigation
involving temporary relief, the Secretary
will serve the Notice of Investigation
and a copy of the complaint (without
exhibits) on each respondent and
embassy. In view of the proposed
changes to §210.11(a)(1), the
Commission also proposes to revise
section 210.54 and section 210.56 to
eliminate references to subsequent
service of the motion for temporary
relief by the Commission.

In reviewing the language of section
210.8 with a view toward proposing
alternate language to eliminate double-
service in temporary relief cases, it was
noted that existing section 210.8 is itself
rather confusing. Indeed, the
Commission frequently receives
inquiries from law firms representing
prospective complainants that are
confused about how many copies of the
complaint and associated materials they
are required to file to commence a
section 337 proceeding. Thus, the
Commission proposes revising section
210.8 to make it easier to determine how
many copies are required when filing a
permanent relief or a temporary relief
complaint, and to make it possible for
the Commission to eliminate
unnecessary effort and expenses
associated with the initial storage and
subsequent re-service of materials
required for complaints involving
temporary relief requests. To achieve
these ends, the Commission proposes
breaking out the filing requirements in
section 210.8 into separate paragraphs
(paragraph (a)(1) for permanent relief
and paragraph (a)(2) for temporary relief
proceedings), and setting out numbered
lists (§§210.8(a)(1)(i)—(iv) for permanent
relief and §§ 210.8(a)(2)(i)—(vi) for
temporary relief proceedings) specifying
the required number of copies of each
item to be filed with the Secretary for
each type of proceeding. Supplements
to such filings are also specifically
referenced in the proposed section
210.8.

The Commission proposes similarly
structured revisions to §210.11(a)(1),
which concerns Commission service of
complaints and notices of investigation.
The Commission also proposes revising
section 210.54 and § 210.56(a) to reflect
the aforementioned revisions to sections
210.8 and 210.11.

Section 210.10

Paragraph (a)(5)(i) of section 210.10
allows a complainant to withdraw the
complaint “as a matter of right” prior to

the Commission’s vote on institution of
the investigation simply by filing a
written notice with the Commission. If
the complaint is being withdrawn
pursuant to a settlement agreement,
however, the rule requires that a copy
of the settlement agreement be filed
with the written notice. The
requirement to submit a settlement
agreement is consistent with § 210.21(b)
regarding termination of an on-going
investigation based on a settlement
agreement. However, prior to the
institution of an investigation, the
Commission may not have the
knowledge necessary to assess the
significance of the terms of any
settlement agreement. Also, any review
of a settlement agreement before
institution contradicts the statement
that a complainant may withdraw the
complaint “as a matter of right”” before
institution. Thus, the Commission
proposes revising paragraph (a)(5)(i) of
section 210.10 to delete the requirement
that any copies of the settlement
agreement and/or other documents be
submitted when a complaint is
withdrawn prior to institution.

Section 210.11

Section 210.11 requires the Secretary
to serve a copy of the complaint, and
notice of investigation (and any
accompanying motion for temporary
relief) upon each respondent and their
respective embassies in Washington,
DC. The Commission proposes
amending section 210.11 by
substantially revising paragraphs (a) and
(b) to make them easier to read and
understand as discussed above in
relation to section 210.8 and 210.11.

Paragraph (a) of section 210.11
generally provides for service of the
complaint and notice of investigation as
discussed above with regard to the
proposed changes to sections 210.8 and
210.11. The Commission proposes
revising paragraph (a) to eliminate
double-service in temporary relief cases
and to reduce the number of copies
required when serving the complaint
and temporary relief motion as
previously discussed in relation to
sections 210.8 and 210.11. The
Commission also proposes adding
paragraphs (a)(1)(ii) and (a)(2)(ii) to
specifically provide for service of
documents on “upon the embassy in
Washington, DC, of the country in
which each proposed respondent is
located as indicated in the Complaint.”

Paragraph (b) of section 210.11 allows
a complainant, with leave of the ALJ, to
attempt personal service of a complaint
after the Secretary’s efforts to serve the
respondent by certified mail have failed.
The Commission proposes that the rule
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be amended to remove the reference to
certified mail because the Commaission
now serves foreign addressees by
overnight delivery.

Subpart C—Pleadings
Section 210.12 and 210.13

Section 210.12 generally provides the
requirements for a complaint, and
section 210.13 generally provides for a
response. The Commission proposes
substituting the phrase “U.S. patent”
where appropriate for the phrase “U.S.
letters patent” throughout the 210 rules
to reflect current usage. This change
affects revised §§210.12(a)(9), (a)(9)(i),
(a)(9)(ii), (a)(9)(iii), (a)(9)(iv), (a)(9)(v),
(a)(9)(vi), (a)(9)(vii) (two occurrences),
and (a)(9)(viii); revised §§210.12(c),
(c)(1), and (c)(2); and §§210.13(b), (b)(1)
(three occurrences), and (b)(3).

Section 210.12

Paragraph (a)(1), Verification of
Complaint

Paragraph (a)(1) of section 210.12 requires
a complaint to be under oath and signed by
the complainant or his authorized agent
(verification of the complaint). To further
clarify the meaning of this section, the
Commission also proposes that this section
be revised to include language that a
complaint is to include a verification
attesting to the matters in §§ 210.4(c)(1)—(3).

Paragraphs (a)(6)(i) and (h), Domestic
Industry

Paragraphs (a)(6)(i) and (h) of section
210.12 relate to the requirement that
complainants include a showing of
domestic industry for certain
intellectual property rights. Since the
last rules revision, section 337 was
amended to add 19 U.S.C. 1337(a)(1)(E),
which concerns vessel hull designs, to
the statute. The Commission proposes
revising § 210.12(a)(6)(i) and
§210.12(a)(6)(i)(C) to include the
appropriate references to 19 U.S.C.
1337(a)(1)(E). The Commission also
proposes adding new § 210.12(h)
concerning vessel hull designs to bring
section 210.12 into compliance with the
statutory change. The current final
paragraph (h) of section 210.12 would
then be redesignated as paragraph (i).

Paragraph (a)(9), Content of Complaint

Paragraph (a)(9) of section 210.12 relates to
the content of a complaint based on
infringement of a valid and enforceable U.S.
patent. The Commission proposes
substituting the phrase “U.S. patent “ where
appropriate for the phrase “U.S. letters
patent” to reflect current usage. This change
was discussed previously with respect to
sections 210.12 and 210.13.

Paragraphs (a)(9)(iv), (a)(10), (c)(1), (d),
(f), and (g); Copies of License
Agreements

The Commission proposes adding
new §210.12(a)(9)(iv) and
§§210.12(a)(10)(i) and (a)(10)(ii) to
reduce the number of copies of license
agreements that complainants must file,
and proposes revising §§210.12(c)(1),
(d), (), and (g) to eliminate the language
of these paragraphs regarding
submission of license agreements.

Section 210.12(c)(1) currently requires
that a complainant submit the following
“additional material” regarding licenses
with a patent-based section 337
complaint: Three copies of each license
agreement related to each patent, or
three copies of any applicable standard
license agreement with a corresponding
list of licensees operating under the
agreement. Sections 210.12(d), (f), and
(g) set forth the same requirement for
complaints based upon federally
registered trademarks, copyrights, and
mask works, respectively. Newly
proposed § 210.12(h) concerning vessel
hull designs does not call for three
copies of license agreements.

Because licenses are currently
identified in the rules as “‘additional
material to accompany” the complaint,
and only three copies of the licenses are
required to be filed, licenses (which can
be voluminous) are not normally filed as
exhibits to the complaint. Rather, they
are generally submitted as appendices to
the complaint. Licenses are, therefore,
not included in the service copies of the
complaint that the Commission
transmits to the respondents upon
institution of an investigation. Also,
since licenses are usually deemed to
contain confidential business
information (““CBI”), they are generally
not available to the public via EDIS.
Complainants have increasingly
expressed concern during the pre-
institution process about submitting
copies of all or some of their license
agreements with the complaint because
of non-disclosure provisions in these
agreements.

While the submission of all license
agreements regarding asserted patents and
federally registered trademarks, copyrights
and mask works is required under the current
Rules, such agreements do not normally bear
upon the decision to institute an
investigation. Indeed, the present
requirement burdens the complainant and
Office of the Secretary with the reproduction
and storage of documents that are not needed
by Commission staff at the outset of an
investigation and that can later be obtained
by the parties through routine discovery
requests. Accordingly, the Commission
proposes that paragraphs (c)(1), (d), (f), and
(g) of section 210.12 be amended so that the

submission of license agreements would be
required only in those instances where (i) the
complainant relies upon its status as a
licensee for purposes of standing or (ii) the
complainant relies upon the domestic
activities of a licensee in support of its
domestic industry contentions. Moreover, the
Commission proposes that in these instances,
the license be submitted as an exhibit to the
complaint (which would ultimately be served
upon the respondents), rather than as an
appendix item (which would remain in the
Commission files and would not be served on
respondents). In addition, under this
proposal, all licensees of the asserted rights
would also have to be identified in the
complaint. Such identification is currently
required for patent licensees under
§210.12(a)(9)(iii), but not for licensees of
registered trademarks, copyrights, or mask
works. The Commission proposes adding
new paragraph (10) in §210.12(a) to clearly
set forth the requirements regarding licenses
for non-patent-based complaints (i.e.,
complaints based on the infringement of a
federally registered copyright, trademark,
mask work, or vessel hull design). Thus, the
Commission also proposes that existing
paragraph (10) of § 210.12(a) be redesignated
as paragraph (11). Finally, as noted above,
the Commission proposes that paragraphs
(d), (f), and (g) of section 210.12 be revised

to eliminate the language at the end of each
subsection regarding the submission of
licenses.

Paragraph (a)(9)(iv), Foreign Patent
Applications

Existing paragraph (a)(9)(iv) of section
210.12 relates to the requirement that a
complainant provide a list of each
pending foreign patent application and
each foreign patent application that has
been denied. As currently written, the
rule does not require the identification
of any foreign patent application that
has been abandoned or withdrawn. In
current practice, however, OUII has
consistently requested that
complainants provide this information
during OUII’s pre-institution
investigatory review. The proposed
change to current § 210.12(a)(9)(iv)
contains language which conforms this
section of the rules to current practice.
The Commission also proposes
redesignating paragraph (a)(9)(iv) as
paragraph (a)(9)(v) of this section to
allow for the addition of new paragraph
(a)(9)(iv) relating to the submission of
copies of license agreements in certain
circumstances, as discussed above.

Paragraphs (a)(9)(vii) and (a)(9)(viii),
Infringement/Domestic Industry Charts

Paragraphs (a)(9)(vii) and (a)(9)(viii) of
section 210.12 require a complainant to
supply infringement charts and
domestic industry charts along with the
complaint, respectively. As currently
written, section 210.12 is ambiguous
because it begins by requiring a showing
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of infringement by each respondent and
then states that a complainant makes
such a showing by providing a claim
chart applying an exemplary patent
claim to both a representative domestic
product and an infringing product of
each respondent so named. For clarity,
the Commission proposes that there be
a requirement for infringement claim
charts and a separate requirement for a
domestic industry claim chart. This
proposal revises section 210.12 to
require claim charts for both
infringement and the domestic industry,
and affects the following paragraphs of
section 210.12: Paragraph (a)(9)(vii) is
revised to delete the reference to a
“domestic article or process,” new
paragraph (a)(9)(ix) is added to
specifically require domestic industry
claim charts, and paragraphs (a)(9)(iv)-
(a)(9)(viii) are redesignated as
paragraphs (a)(9)(v)—(viii) and (a)(9)(x),
respectively, to accomodate new
paragraphs (a)(9)(iv) and (a)(9)(ix).

Paragraph (c), Material to Accompany
Each Patent-based Complaint

Paragraph (c) of section 210.12 relates
to additional materials that must
accompany each patent-based
complaint. The Commission proposes
revising paragraphs (c), (c)(1), and (c)(2)
of section 210.12 by substituting the
phrase “U.S. patent * for the phrase
“U.S. letters patent” to reflect current
usage as discussed above with regard to
sections 210.12 and 210.13.

Paragraph (d), Material to Accompany
Registered Trademark-based Complaints

Paragraph (d) of section 210.12 relates
to additional materials that must
accompany each registered trademark-
based complaint. This paragraph
currently requires a complaint to
include one certified copy of the
trademark’s federal registration along
with three additional copies. The
Commission proposes revising this
paragraph to add a requirement for one
certified copy of the prosecution history
for each involved U.S. registered
trademark, plus three additional copies.
Such information is currently required
for patent-based complaints. See
§210.12(c)(2). The Commission believes
such information will often be useful in
crafting an exclusion order of
appropriate scope, particularly in cases
where all the respondents have
defaulted.

Section 210.12(d) also currently
requires that a complainant submit the
following ““additional material”
regarding licenses with a registered
trademark-based section 337 complaint:
Three copies of each license agreement
related to each trademark, or three

copies of any applicable standard
license agreement with a corresponding
list of licensees operating under the
agreement. The Commission proposes
revising § 210.12(d) to eliminate the
language of this paragraph regarding
submission of license agreements as
discussed above with regard to
paragraphs (a)(9)(iv), (a)(10), and (c)(1).

Paragraph (f), Material To Accompany
Copyright-Based Complaints

Section 210.12(f) currently requires
that a complainant submit the following
“additional material” regarding licenses
with a copyright-based section 337
complaint: Three copies of each license
agreement related to each copyright, or
three copies of any applicable standard
license agreement with a corresponding
list of licensees operating under the
agreement. The Commission proposes
revising § 210.12(f) to eliminate the
language of this paragraph regarding
submission of license agreements as
discussed above with regard to
paragraphs (a)(9)(iv), (a)(10), (c)(1), and
(d).

Paragraph (g), Material To Accompany
Mask Work-Based Complaints

Section 210.12(g) currently requires
that a complainant submit the following
“additional material” regarding licenses
with a mask work-based section 337
complaint: Three copies of each license
agreement related to each mask work, or
three copies of any applicable standard
license agreement with a corresponding
list of licensees operating under the
agreement. The Commission proposes
revising § 210.12(g) to eliminate the
language of this paragraph regarding
submission of license agreements as
discussed above with regard to
paragraphs (a)(9)(iv), (a)(10), (c)(1), (d),

and (f).

Paragraph (h), Material To Accompany
Vessel Hull Design-Based Complaints

The Commission proposes adding a
new provision, paragraph (h), under
section 210.12 relating to additional
material to accompany a registered
vessel hull design-based complaint. The
Commission proposes that a
complainant that bases its complaint on
a vessel hull design registered under 17
U.S.C. 1301 et seq. should be required
to provide the same materials as does a
complainant bringing an action under
other copyright provisions (§ 210.12(f))
or under a federally registered mask
work (§210.12(g)). Specifically, the
proposal requires that a complainant
provide one certified copy and three
additional copies of the certificate of
registration, issued by the Registrar of
Copyrights under 17 U.S.C. 1314, and

identify any licensees under the
registered vessel hull design. To
accommodate the insertion of proposed
new paragraph (h), and the insertion of
proposed new paragraph (i) discussed
below, the Commission also proposes
redesignating existing § 210.12(h),
which concerns the duty to supplement
the complaint, as § 210.12(j).

Paragraph (i), Initial Disclosures

The Commission proposes adding a
new provision, paragraph (i) under
section 210.12 which provides for the
service upon counsel for respondent of
each document submitted with the
complaint within five (5) business days
of service of a notice of appearance and
agreement to be bound by the terms of
the protective order. Under the current
rule, much of the information required
to accompany a complaint, such as
prosecution histories and license
agreements, is submitted as part of an
appendix rather than as an exhibit.
Consequently, respondents often need
to seek copies of these documents
through discovery. The addition of new
paragraph (i) was proposed by the
ITCTLA to expedite the production of
these documents and to provide the
respondents with a fuller understanding
of the allegations in the complaint. Such
early document production may be
particularly beneficial in investigations
in which the domestic industry is based
on an allegation of domestic licensing
activity. The proposed new rule protects
the complainant’s confidential
information by requiring service only on
counsel for respondents who have
agreed to be bound by the terms of the
protective order.

Subpart D—Motions
Section 210.15

The Commission proposes to amend
paragraph (a) of section 210.15 to
eliminate reference to the Chief
Administrative Law Judge. In current
practice, the institution of an
investigation and assignment of an
administrative law judge occur
simultaneously, and there is no Chief
Administrative Law Judge. Similarly,
the Commission also proposes revising
paragraph (a) of section 210.20, section
210.58, and paragraph (b)(3) of section
210.75 to eliminate references to the
Chief Administrative Law Judge. These
revisions merely conform the rules to
current practice.

Section 210.18

The Commission proposes that
paragraph (a) of section 210.18 be
revised to require that motions for
summary determination be filed 60 days
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prior to the start of any hearing
provided for in § 210.36(a)(1), instead of
30 days before the hearing as the rule
currently provides. In its report to the
Commission, the ITCTLA proposed
such an amendment and noted that the
filing of summary determination
motions only 30 days before the hearing
is burdensome on the administrative
law judge and the parties who are
attempting to prepare for trial at that
time. The ITCTLA commented that such
motions often appear to be used as a
tactic at that late stage, because, in
practice, it is difficult for the
administrative law judges to resolve
summary determination motions in 30
days, and, in any event, initial
determinations granting such motions
are subject to review by the Commission
for another 3045 days. However, the
ITCTLA also proposed that the
administrative law judge be permitted to
allow the filing of a summary
determination motion out of time under
“exceptional circumstances.” The
Commission believes the ITCTLA’s
proposal to amend section 210.18 in
these respects is well founded, and
proposes to amend section 210.18
accordingly.

The Commission also proposes that
paragraph (a) of section 210.18 be
revised to provide that the 60 day
period begin on the day prior to the
scheduled hearing whether or not it is
a weekend or holiday, and that if the
60th day is a weekend or holiday, the
motion must be filed on the next
business day. This proposal also
includes that, upon a showing of
exceptional circumstances, a motion for
summary determination may be filed
out of time.

Section 210.20

The Commission proposes to amend
paragraph (a) of section 210.20 to
eliminate reference to the Chief
Administrative Law Judge. This change
is the same change previously discussed
with respect to paragraph (a) of section
210.15. The Commission also proposes
to amend paragraph (a) of section 210.20
to specify that if the administrative law
judge is no longer employed by the
Commission, the motion to declassify
confidential documents under
§210.20(a) shall be addressed to the
Commission.

Section 210.21

Section 210.21 relates to the
termination of an investigation in whole
or in part by withdrawal of the
complaint. The Commission proposes
that the rule be amended in two ways.

First, as currently written, the rule
states that a party may move before the

administrative law judge “for an order
to terminate” an investigation. However,
under § 210.42(c), the administrative
law judge is required to grant such a
motion by initial determination and
deny such a motion by order. Therefore,
the Commission proposes to delete the
language “for an order” in paragraphs
(a)(1) and (a)(2) of section 210.21. The
Commission also proposes removing the
language “An order of”’, which appears
throughout section 210.21 in paragraphs
(b)(2), (c), (c)(2)(ii), (d), and (e), for the
same reason.

Second, current §210.21(a)(1) allows
the parties to keep a settlement
agreement secret by having the
complainant move to terminate the
investigation based on withdrawal of
the complaint under § 210.21(a)(1), in
direct conflict with § 210.21(b), which
requires that motions to terminate
investigations based on settlement
agreements must include the settlement
agreement. The current rule,
§210.21(a)(1), states that “any party
may move at any time prior to the
issuance of an initial determination on
violation of section 337 of the Tariff Act
of 1930 for an order to terminate an
investigation in whole or in part as to
any or all respondents on the basis of
withdrawal of the complaint. * * *”
Thus the current rule allows for the
parties to reach a settlement agreement
and then keep the agreement secret by
having the complainant move to
terminate the investigation based on
withdrawal of the complaint. As
currently written, § 210.21(a)(1) does
not require the complainant to
acknowledge or provide the settlement
agreement to the Commission. The
Commission has a public policy interest
in reviewing settlement agreements that
form the basis for termination of an
investigation. The Commission’s
consideration of the public interest
should not be dependent upon a party’s
choice to designate the termination as
one based on withdrawal of the
complaint or as one based on a
settlement agreement. Thus, the
Commission proposes amending
paragraph (a)(1) of section 210.21 to
make clear that once an investigation
has been instituted, any settlement
agreement with respect to an
investigation must be provided to the
Commission even if the complainant is
willing to terminate the investigation
based on withdrawal of the complaint.
In other words, the Commission
proposes to amend § 210.21(a) to
provide that a complainant requesting
withdrawal of all or part of the
complaint must affirmatively state that
there are no agreements between the

parties concerning the subject matter of
the investigation, or if there are any
such agreements, they must be
identified and provided to the
Commission. This requirement would
alleviate the potential problem
discussed above, and would also be
consistent with § 210.21(b)(1) requiring
such language to terminate an
investigation based on a settlement
agreement, and proposed §210.21(c)
requiring such language to terminate an
investigation based on a consent order.

Section 210.22

Section 210.22 provides a mechanism
for designating an investigation ‘“more
complicated.” This rule was necessary
when section 337 provided that
Commission investigations were to be
completed in no more than one year (18
months in “more complicated” cases).
In 1994, the Uruguay Round Agreement
Amendments removed statutory
deadlines for Commission investigations
under section 337, and accordingly
there is no longer a need for this
provision. While the temporary relief
phase is still subject to statutory
deadlines, sections 210.51 and 210.60
set forth the procedure for designating
the temporary relief phase “more
complicated.” Current section 210.22
has no relevance to current practice, and
the Commission proposes that this
section be removed in its entirety.
Deletion of this section does not affect
any other sections.

Section 210.25

Paragraph (f) of section 210.25
generally relates to sanctions motions
before an administrative law judge and
allows an administrative law judge to
defer adjudication of a sanctions motion
until “no later than 90 days after
issuance of the [final] initial
determination of violation of section
337 or termination of the investigation.”
However, depending upon whether the
Commission undertakes review or
requires additional time to consider the
final initial determination, the 90-day
deadline for the administrative law
judge’s recommended determination
may expire on or before the
Commission’s final initial determination
is issued. Issuance of the recommended
determination before the Commission
issues its decision on the merits may be
problematic because the Commission’s
violation decision may vitiate, or at least
call into question, the underpinnings of
the sanctions motion. The Commission
proposes revising § 210.25(f) to permit
an administrative law judge to defer
issuing an recommended determination
on a sanctions motion until 30 days
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after the issuance of the Commission’s
final determination.

Subpart E—Discovery and Compulsory
Process

Section 210.28

Paragraph (d), Service of Deposition
Transcripts on the Commission Staff

Paragraph (d) of section 210.28 relates
to the taking of depositions and states
that the person transcribing the
depositions “‘shall forward one copy of
a deposition transcript to each party
present or represented at the taking of
the deposition.” The mandatory
language of this rule does not comport
with current practice at the Commission
or in the U.S. district courts, where
stenographers transcribe the deposition
and make copies available (for
purchase) to all parties to the
investigation regardless of whether that
party appeared at the deposition. See
Federal Rule of Civil Procedure 30(f)(2).
Also, under § 210.28(f) of the current
rules, the Commission investigative
attorney is the only attorney that “must
be served with a copy of the deposition,
and the burden of such service is placed
on the party taking the deposition, not
directly on the stenographer. Moreover,
Federal Rule of Civil Procedure 30(f)(2)
states that “[u]pon payment of
reasonable charges therefor, the officer
shall furnish a copy of the transcript or
other recording of the deposition to any
party or to the deponent.”

Therefore, the Commission proposes
that § 210.28(d) be amended to conform
with the Federal Rules of Civil
Procedure.

I3}

Paragraph (g), Admissibility of
Depositions

Paragraph (g) of section 210.28 relates
to the admissibility of depositions into
the record of the investigation. Section
210.28(g) refers to the “filing” of
depositions with the Commission
investigative attorney. Since “filing”
generally refers to providing documents
to the Office of the Secretary for
inclusion in the official record of the
investigation, the word appears to be
inappropriate. Therefore the
Commission proposes revising
§ 210.28(g) to replace the phrase “filed
with the Commission investigative
attorney” with “served upon the
Commission investigative attorney.”

Paragraph (i)(4), Completion and Return
of Depositions

Paragraph (i)(4) of section 210.28
relates to completion and return of
depositions, and also refers to the
“filing” of depositions. For the same
reasons discussed above in connection

with §210.28(g), the Commission
proposes revising paragraph (i)(4) to
refer to “service” rather than “filing” of
depositions.

Sections 210.29, 210.30, and 210.31

Currently, the parties rely on
administrative law judge ground rules
for deadlines. The ITCTLA noted that
waiting for the administrative law
judge’s ground rules to issue has
resulted in delays in discovery in some
investigations. Specifically, there have
been delays concerning responses to
interrogatories (paragraph (b)(2) of
section 210.29), requests for documents
and entry upon land (paragraph (b)(2) of
section 210.30), and requests for
admissions (paragraph (b) of section
210.31). Therefore, the Commission
proposes to revise §§ 210.29(b)(2),
210.30(b)(2), and 210.31(b), in
accordance with the ITCTLA’s
suggestion, to add a default provision
that would impose a ten day deadline
for responding to, respectively,
interrogatories (paragraph (b)(2) of
section 210.29), requests for documents
and entry upon land (paragraph (b)(2) of
section 210.30), and requests for
admissions (paragraph (b) of section
210.31). The Commission also proposes
to revise these rules to provide that the
ten day deadline may be modified by
the administrative law judge’s ground
rules.

Section 210.31

Paragraph (d) of section 210.31 states
that admissions will be used only for
the pending investigation and will not
be used against the party “in any other
proceeding,” and section 210.3 defines
an investigation as the original
investigation into a violation of 19
U.S.C. 1337. In Certain Lens-Fitted Film
Packages, Inv. 337-TA—-406, an issue
arose regarding the use of a stipulation
in an underlying proceeding and
whether that stipulation would be
binding upon the party in the related
enforcement and advisory opinion
proceeding. In that case, the
administrative law judge determined in
an initial determination that a
stipulation from the underlying
investigation was binding on the parties
in the related proceeding. The
administrative law judge reasoned:

* * * complainant agreed to the stipulation
in the underlying proceeding, which
stipulation was binding in the underlying
proceeding and was relied upon to resolve
certain issues with the resultant issuance of
the general exclusion order at issue in the
current proceedings. Hence, since the current
proceedings are ancillary proceedings to the
underlying investigation and have been
instituted to enforce the general exclusion

order from the underlying proceeding, the
stipulation should be binding on the parties.
Certain Lens-Fitted Film Packages, Inv. No.
337-TA-406 (Consolidated Enforcement and
Advisory Opinion Proceedings), Enforcement
Initial Determination at 40 (Public Version,
August 14, 2002).

Because the initial determination was
not reviewed, this reasoning became
part of the Commission’s final
determination. See Certain Lens-Fitted
Film Packages, Inv. No. 337-TA-406,
Notice of Review-in-Part, Non-Review-
in-Part, and Remand of Enforcement
Initial Determination and Initial
Advisory Opinion to the Presiding
Administrative Law Judge at 1 (August
7, 2002). The Commission believes that
the same rationale should apply in all
investigations and proposes that the rule
be amended to allow the use of an
admission against a party in related
Commission proceedings, as defined in
section 210.3, e.g., enforcement and
advisory opinion proceedings.

Section 210.32

Paragraph (g) of section 210.32
establishes the procedure for obtaining
judicial enforcement of a subpoena
issued by the presiding administrative
law judge. The Commission proposes
revising this rule to require the
presiding administrative law judge to
certify nonconfidential copies of the
subpoena for which judicial
enforcement is sought, together with
nonconfidential copies of any
attachment to the subpoena.
Nonconfidential copies of these
documents are needed for submission to
the court in support of the
Commission’s request for enforcement
of the subpoena.

Section 210.34

Paragraph (c), Violation of Protective
Order

Paragraph (c) of section 210.34
addresses violations of protective
orders. For the following reasons, the
Commission proposes to revise the
undesignated text at the end of
§ 210.34(c) to provide that the identity
of a person who has or is alleged to have
violated an administrative protective
order (“APQO”) is to be given the same
treatment accorded to confidential
business information (“CBI”).

The Privacy Act, 5 U.S.C. 552a,
requires that Federal agencies protect
certain information in their possession
concerning individuals. In particular,

§ 552a(b) of the statute imposes specific
limits on the disclosure of such
information. In addition to any statutory
requirements, the Commission’s interest
in keeping an APO breacher’s identity
confidential is also animated by an
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acknowledgment that many infractions
involve inadvertent and minor
disclosures of information by attorneys
who practice before the Commission.
The Commission has sought to balance
the need to sanction transgressions with
the concern that the severity of the
punishment should not exceed the
magnitude of the offense. Disclosing to
the public a finding, or even an
allegation, of an APO breach can have
an adverse effect on the attorney in
question, over and above the effect of
the sanction itself. Treating the identity
of APO breachers as CBI conforms to
Commission practice in cases under
Title VII of the Tariff Act of 1930. See
19 CFR 207.7 (provision governing
disclosure of CBI subject to an APO
under Title VII).

Investigations of alleged APO
violations in section 337 cases currently
involve participation by all parties in
the underlying section 337 proceeding
under §210.34(d)(5). To further this
participation, the Commission proposes
to permit the parties to an investigation
to learn the identity of an alleged
breacher. However, the Commission
proposes to revise the undesignated text
at the end of § 210.34(c) to treat the
identity of alleged APO breachers as
confidential so that non-parties do not
have access to such information.

In addition, the undesignated text at
the end of paragraph (c) of section
210.34 provides for the issuance of
sanctions when a signatory to an APO
violates the APO. It is unclear from the
current rule whether ALJs may issue
sanctions, and if so, whether they are to
do so by order, initial determination, or
recommended determination.
Accordingly, the Commission also
proposes to revise this rule to require
ALJs to rule on certain sanctions in the
form of a recommended determination.
This revision also clarifies that certain
sanctions may be imposed only by the
Commission and that the Commission
must make an affirmative determination
that such sanctions are warranted before
they take effect.

The Commission also proposes to
revise paragraph (c) of section 210.34 by
adding the designation “Note to
paragraph (c):” at the beginning of the
undesignated text at the end of
paragraph (c). This change is made for
formal purposes, and to provide for
clarity in any future reference to the text
at the end of the paragraph.

Paragraph (d), Reporting Requests for
Confidential Business Information

Paragraph (d) of section 210.34
imposes a reporting requirement for
APO signatories concerning requests or
orders requiring the signatory to

disclose information (CBI) covered by
the APO to a person not entitled to
receive it under the APO or under
§210.5(b) (which mirrors the provisions
of 19 U.S.C. 1337(n) concerning persons
who are authorized recipients of CBI
submitted to the Commission or
exchanged among the parties in
investigations or related proceedings
under section 337). Administrative
protective order breach investigations in
the section 337 area have made clear
that many attorneys are unaware of the
existence of this reporting requirement.
To highlight the existence of the
reporting requirement, the Commission
proposes including the reporting
requirement and sanctions in the title of
the rule, and revising the text of section
210.34 to place the reporting
requirement and applicable sanction in
separate paragraphs (paragraph (d) and
new paragraph (e), respectively). The
Commission proposes redesignating
§210.34(d)(1) as § 210.34(d),
redesignating § 210.34(d)(2) as
§210.34(e), and revising the heading of
section 210.34 to reflect the importance
of the reporting requirement and the
applicable sanction. The Commission
also proposes separating the text of
revised § 210.34(d) into new paragraphs
§§ 210.34(d)(1)-(5) for clarity, and
adding a sentence at the end of section
210.34 to make it clear that the reporting
requirement applies only to non-
Commission requests for CBL

The Commission also proposes to
revise paragraph (d) of section 210.34 by
adding the designation ‘Note to
paragraph (d):” at the beginning of the
undesignated text at the end of
paragraph (d). This change is made for
formal purposes, and to provide for
clarity in any future reference to the text
at the end of the paragraph.

Subpart F—Prehearing Conferences
and Hearings

Section 210.35

Existing section 210.35 provides
generally for prehearing conferences.
The Commission proposes revising
section 210.35 to include new
§210.35(a)(2) to expressly provide for
prehearing settlement conferences.
Accordingly, it is also proposed that
existing §§210.35(a)(2)—(6) be
renumbered as §§210.35(a)(3)—(7).

Section 210.38

Paragraph (a) of section 210.38 lists
the items that constitute the record of
section 337 investigations. Paragraph (d)
of section 210.38 governs an
administrative law judge’s certification
of the record to the Commission.
Missing physical exhibits that the ALJ

presumably had returned to the
submitting parties were a problem in
connection with the transmittal of the
record of Certain Ammonium
Octamolybdate Isomers, Inv. No. 337—
TA-477, Comm’n Op. (Jan. 2004) to a
U.S. District Court in Colorado pursuant
to 28 U.S.C. 1659(b). The Commission
proposes amending §§ 210.38(a) and (d)
to require the administrative law judge
to certify all physical exhibits entered
into evidence and amending § 210.38(d)
to indicate that the administrative law
judge may use his/her discretion as to
whether substitution of a photographic
reproduction of a large demonstrative
exhibit would be appropriate.

Section 210.39

When civil litigation involving the
parties to a section 337 investigation is
pending concurrently with the
investigation, a section 337 respondent
who is a party to a civil action may
move the court to stay the district court
action, pursuant to 28 U.S.C. 1659(a),
until the Commission’s section 337
determination becomes final. After the
stay is lifted, the Commission’s section
337 record must be transmitted to the
court and will be admissible in the civil
action, pursuant to 28 U.S.C. 1659(b).

Section 210.39(b) provides for the
transmission of a section 337 record to
a U.S. District Court in accordance with
28 U.S.C. 1659(b). To make § 210.39(b)
consistent with 28 U.S.C. 1659(b), the
Commission proposes to revise the
current wording of the rule to indicate
that the Commission’s record is to be
transmitted to the court after the court
dissolves the stay of the civil
proceeding. To facilitate timely
Commission compliance with a court
order dissolving a stay of the civil action
and requiring the Commission to
transmit all or part of its section 337
record to the court pursuant to 28 U.S.C.
1659(b), the Commission proposes to
amend § 210.39(b) to require the filing
of written notice with the Secretary
whenever (1) a section 337 party/civil
action litigant asks the court to issue an
order staying the civil action, and (2)
whenever the district court issues an
order dissolving the stay and directing
the Commission to transmit all or part
of the record to the court.

Subpart G—Determinations and
Actions Taken

Section 210.42

Paragraph (a)(1) of section 210.42
generally relates to initial
determinations on issues concerning
violation of section 337. The
Commission proposes changing
paragraph (a)(1) for reasons explained
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below with regard to sections 210.42
and 210.43.

Paragraph (a)(2) of section 210.42
generally relates to declassification of
information. Section 210.42(a)(2)
currently does not conform to section
210.20 because it does not make clear
that initial determinations on
declassification may issue after any
decision on termination, not just after
the final initial determination issues.
The Commission proposes to change
§210.42(a)(2), which concerns initial
determinations on declassification, to
conform to section 210.20, which also
concerns motions for declassification.

Sections 210.42 and 210.43

Review of Final Initial Determinations

Paragraphs (a) and (h) of section
210.42 and paragraph (d) of section
210.43 provide Commission deadlines
for review of final initial
determinations. The current rules
concerning Commission review were
promulgated in the 1970’s when there
were strict statutory deadlines for
completion of Commission
investigations, and final initial
determinations, petitions, and responses
were relatively short. Section 337
investigations during that time period
also generally concerned less
complicated technologies.

Final initial determinations, petitions,
and responses to petitions have grown
much lengthier over the last 30 years. At
the same time, the number of section
337 complaints filed has grown
tremendously, and the technology
involved in the investigations has
become steadily more complex. Recent
experience indicates that these factors
have combined to render insufficient
the number of days allotted to the
Commission to complete its
investigations. Accordingly, the
Commission proposes to amend
§§210.42(h)(2) and 210.43(d)(1) such
that the Commission will have two
months to determine whether to review
a final initial determination and two
additional months for final disposition
of the investigation. In this connection,

the Commission also proposes to amend
§210.42(a)(1)(i) such that the
administrative law judge would issue
his final initial determination no later
than four (4) months before the target
date for completion of the investigation,
regardless of whether the target date has
been set at over 15 months. In order to
accomplish these changes in
Commission practice, the Commission
proposes revisions to §§210.42(a) and
(h) and §210.43(d)(1). In order to
comport with the change to
§210.42(a)(1)(i) just discussed, the
Commission also proposes to revise
§210.50(a) by providing that if the target
date does not exceed 16 months from
the date of institution the order of the
administrative law judge shall be final.

The proposed amendment to
§210.43(d)(1), noted above, also
includes a reference to the disposition
of an initial determination under
§210.42(a)(2) regarding the
declassification of CBI. The rules
currently do not expressly provide for
filing a petition for review of initial
determinations concerning
declassification. Because such initial
determinations are frequently the
subject of petitions and responses, the
Commission proposes to revise
§210.42(h) to allow the Commission 45
days to determine whether to review
initial determinations concerning
declassification.

Review of Summary Initial
Determinations

Under the current deadlines in
paragraph (h) of section 210.42 and
paragraph (d) of section 210.43, the
Commission often has insufficient time
to act on initial determinations granting
summary determination that could
terminate the investigation on the merits
if it becomes the final determination of
the Commission. The Commission
proposes to add new paragraph (h)(6),
and amend § 210.42(h)(3) to refer to new
paragraph (h)(6), such that the
Commission’s time for determining
whether to review these summary initial
determinations would increase by 15

days, i.e., from 30 days to 45 days. As

a result of the addition of § 210.42(h)(6)
and the change to § 210.42(h)(3), the
Commission also proposes to amend
§210.43(d)(1), which concerns the grant
or denial of a petition for review.

Section 210.42(i), Notice of
Determination

Paragraph (i) of section 210.42
discusses the issuance, service, and
Federal Register publication of notices
announcing the Commission’s decision
on whether it will review an initial
determination. The last sentence of
§210.42(i) indicates that the
Commission will publish a notice in the
Federal Register announcing whether
the Commission has decided to review
the initial determination only if that
decision results in termination of the
investigation in its entirety. Section
201.10, however, states that notices will
be published in the Federal Register, as
appropriate. In fact, the Commission
routinely publishes notices concerning
its decision on whether to review a final
initial determination because the notice
usually requests submissions from the
public on the issues of remedy, the
public interest, and bonding. In
addition, § 210.49(b) (concerning
publication of final determinations that
result in the issuance of an order) and
§210.66(f) (concerning final disposition
of an initial determination concerning
temporary relief) require publication in
the Federal Register. Accordingly, the
Commission proposes to amend
§210.42(i) to clarify which notices
related to initial determinations will be
published in the Federal Register.

Section 210.43, Deadlines for Filing
Petitions for Review of IDs

Section 210.43 provides deadlines for
filing petitions for review of initial
determinations and responses to
petitions. Currently, §§210.43(a),
210.43(c), and 210.43(d) provide the
following schedule for filing petitions
for review of various types of initial
determinations:

Initial determination concerning

Petitions for review due

Response to petitions due

Commission deadline for deter-
mining whether to review the ini-
tial determination

Violation §210.42(a)(1)

Forfeiture of respondent's bond
§210.50(d)(3).

Forfeiture of complainant's tem-
porary relief bond §210.70(c).

10 days from service of the initial
determination on private parties.

10 days from issuance of the ini-
tial determination.

10 days from issuance of the ini-
tial determination.

any petition.

any petition.

any petition.

5 business days from service of

5 business days from service of

5 business days from service of

45 days from service of the initial
determination on private par-
ties.

45 days from service of the initial
determination on private par-
ties.

45 days from service of the initial
determination on private par-
ties.
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Initial determination concerning

Petitions for review due

Response to petitions due

Commission deadline for deter-
mining whether to review the ini-
tial determination

Other matters §210.42(c)

Formal enforcement
§210.75(b).

proceedings

5 business days from issuance of
the initial determination.

By order of the Commission

any petition.

5 business days from service of

By order of the Commission

30 days from service of the initial
determination on private par-
ties.

90 days from service of the initial
determination on private par-
ties.

As this chart shows, the methods for
calculating filing dates for petitions for
review are not uniform. This lack of
uniformity has led to both confusion and
gamesmanship by the private parties. Under
the recent amendments to sections 210.6 and
210.7, all parties receive initial
determinations by overnight delivery, and
initial determinations may not be picked up
from the Commission. While the
amendments to sections 210.6 and 210.7 may
have obviated concerns about gamesmanship,
they do nothing to eliminate the confusion
that sometimes exists concerning when a
petition must be filed.

Because large initial determinations that
are filed near the end of the business day are
rarely ready for service on the day of
issuance, and are almost always served on
the following business day, the Commission
proposes that all due dates be calculated
from date of service. Thus, the Commaission
proposes amendments to all rules pertaining
to due dates for petitions for review and
responses such that all due dates will be
counted from the date of service of the initial
determination or response.

In view of the Commission’s proposal to
expand certain times for Commission review,
it also proposes that petitions for review of

final initial determinations be due 12 days
after service of a final initial determination
and that replies to any such petitions be due
eight days from the date of service of the
petition. Further, the Commission proposes
that the due date for filing a petition for
review of a summary determination that
would terminate the investigation if it
became the final determination of the
Commission be 10 days after service of the
initial determination, and the date for filing
a response to such a petition be five (5)
business days after service of the petition.
The due dates as so amended follow:

Commission deadline for deter-

Initial determination concerning

Petitions for review due

Response to petitions due

mining whether to review the ini-
tial determination

Violation §210.42(a)(1) ...cccovevreveens

Forfeiture of respondent's bond
§210.50(d)(3).

Forfeiture of complainant's tem-
porary relief bond §210.70(c).

Summary initial determination that
would terminate the investigation

12 days from service of the initial
determination.

10 days from service of the initial
determination.

10 days from service of the initial
determination.

10 days from service of the initial
determination.

8 days from service of any peti-
tion.

5 business days from service of
any petition.

5 business days from service of
any petition.

5 business days from service of
any petition.

60 days from service of the initial
determination.

45 days from service of the initial
determination.

45 days from service of the initial
determination.

45 days from service of the initial
determination.

if it became the Commission’s
final determination §210.42(c).
Other matters §210.42(c)

5 business days from service of | 5
the initial determination.

any petition.

business days from service of

30 days from service of the initial
determination on private par-
ties.

Finally, the Commission proposes adding a
chart to be designated as Appendix A at the
end of Part 210 to summarize the proposed
changes to the petition and response due
dates discussed above, as well as the existing
deadlines and due dates for formal
enforcement proceedings as set forth in
§210.75(b).

Sections 210.43(b)(1) and (c), Petitions and
Responses

Paragraph (b)(1) of section 210.43 describes
the required content of a petition for review
of an initial determination on a matter other
than temporary relief. In view of the length
of time required to consider lengthy petitions
and responses, the Commission proposes
amending § 210.43(b)(1) to require that any
petition for review exceeding 50 pages in
length be accompanied by a summary not to
exceed ten pages, that responses to petitions
should similarly require such summaries,
and that there be a 100 page limit exclusive
of the summaries for the length of petitions
for review of final initial determinations on
a matter other than temporary relief.

The Commission also proposes to revise
paragraph (b)(1) of section 210.34 by adding

the designation “Note to paragraph (b)(1):” at
the beginning of the undesignated text at the
end of paragraph (b)(1). This change is made
for formal purposes, and to provide for
clarity in any future reference to the text at
the end of the paragraph.

Paragraph (b)(3), Contingent Petition

Paragraph (b)(3) of section 210.43
currently provides that any petition for
review of an initial determination on a
matter other than temporary relief
which the petitioner designates as a
“contingent” petition for review shall be
deemed to be a non-contingent petition
and shall be processed accordingly. The
Commission proposes to revise
§210.43(b)(3) to clarify issues which
must be raised in petitions as well as to
explain why it is sometimes necessary
to file such petitions.

New Paragraph (b)(5), Service of
Petition

Within the context of temporary
relief, section 210.54, paragraph (b) of

section 210.56, and paragraph (c) of
section 210.66 currently require the
parties to serve certain documents on
each other by “messenger, courier,
express mail or equivalent means.” The
Commission has previously reasoned
that such mandated cooperation
between the parties is necessary to
facilitate the filing of timely and useful
responses by serving their initial
comments on each other by the fastest
means available. See 53 FR 33051,
August 29, 1988. Because the same
rationale applies in the case of petitions
for review of initial determinations, the
Commission proposes that new
paragraph (b)(5) be added to the rules
requiring that any petitions for review
be served on the parties by hand or by
overnight delivery service.

In view of the recent amendments to
sections 210.6 and 210.7 previously
discussed, the Commission proposes
that the word ‘“messenger’” be used in
proposed new § 210.43(b)(5), and that
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the word “‘courier” be replaced with the
words “overnight delivery” in current
section 210.54, paragraph (b) of section
210.56, and paragraph (c) of section
210.66. Further, the Commaission
proposes that “express mail” be
eliminated from these rules, as the term
is generally the equivalent of “overnight
delivery.” The Commission therefore
proposes to add new paragraph (b)(5) to
section 210.43 to provide that petitions
for review of an initial determination be
served “‘by messenger, overnight
delivery, or equivalent means.”

Paragraph (d), Grant or Denial of Review

Paragraph (d)(1) of section 210.43
currently provides deadlines for
Commission decisions, whether in
whole or in part, on petitions for review
of initial determinations. For the
reasons discussed above with regard to
section 210.43, the Commission
proposes to revise paragraph (d)(1) to
provide for Commission decisions to
grant, whether in whole or in part,
petitions for review of initial
determinations under § 210.42(a)(1)
within 60 days of service of the initial
determination on the parties.

Section 210.45

Paragraph (c) of section 210.45
describes the action that the
Commission may take upon review of
an initial determination on a matter
other than temporary relief. As noted by
the ITCTLA, the Commission’s right to
take no position on some issues that are
decided in an initial determination has
been upheld by the U.S. Court of
Appeals for the Federal Circuit in Beloit
Corp. v. Valmet Oy, 742 F.2d 1421, 1423
(Fed. Cir. 1984), where the Court
declined to consider issues that were
not decided by the Commission. The
Commission frequently exercises its
right to take no position on a particular
issue, and thus proposes revising
§210.45(c) to reflect this practice, as
suggested by the ITCTLA.

Section 210.49

Paragraph (b) of section 210.49
provides for publication and transmittal
to the President of Commission section
337 determinations, along with actions
taken relative to such determinations, to
the President. The Commission
proposes to amend § 210.49(b) to
remove a confusing reference to subpart
I, recognize the delegation of
Presidential authority under 19 U.S.C.
1337(j)(1) to “an officer assigned the
functions of the President” (i.e., the
United States Trade Representative as
set forth in Presidential Memorandum,
70 FR 43251, July 26, 2005), and to add

language regarding Commission action
taken pursuant to section 210.50.

Section 210.50

Paragraph (d) of section 210.50
governs the forfeiture or return of
respondents’ bonds posted pursuant to
19 U.S.C. 1337(e)(1) during the
pendency of a temporary remedial order
or pursuant to 19 U.S.C. 1337(j)(1)
during the period of Presidential review
for a temporary or permanent remedial
order. Bond forfeiture proceedings may
not be appropriate in cases where the
Federal Circuit reverses a Commission
finding of violation. Accordingly, the
Commission proposes that the time for
filing a motion for bond forfeiture be
extended to 90 days after expiration of
the Presidential period of review. Such
an extension would encompass the 60
day period for filing an appeal. If no
appeal is filed, the Commission could
commence bond forfeiture proceedings
immediately. The Commission also
proposes to amend § 210.50(d) to clarify
the procedure for filing a motion for
return or forfeiture of a respondent’s
bond.

Section 210.51

Paragraph (a) of section 210.51
provides for the period for concluding
investigations seeking permanent relief.
Specifically, this paragraph currently
provides that if the target date does not
exceed 15 months from the date of
institution the order of the
administrative law judge shall be final.
In light of the proposed changes to
§210.42(a)(1)(i) concerning issuance of
final initial determinations no later than
four (4) months before the target date for
completion of the investigation by the
administrative law judge discussed
above, the Commission proposes to
revise § 210.51(a) by providing that if
the target date does not exceed 16
months from the date of institution, the
order of the administrative law judge
shall be final. The Commission also
proposes to revise § 210.51(a) by
providing that any extensions of the
target date beyond 16 months, before the
investigation is certified to the
Commission, shall be by initial
determination.

Subpart H-Temporary Relief
Section 210.54

Section 210.54 requires a complainant
requesting temporary relief to
expeditiously serve nonconfidential
copies of the complaint, motion for
temporary relief, and any materials
attached thereto on all proposed
respondents and on the embassies in
Washington, DC “of each country from

which the allegedly unfair imports
come.” The Commission proposes four
changes to this rule.

First, the Commission proposes to
amend the rule to explicitly state that
any supplemental information supplied
to the Commission prior to institution of
the investigation must also be served on
the proposed respondents in the same
manner as the original complaint,
motion for temporary relief, and
attachments thereto.

Second, the Commission proposes to
change the rule’s requirement for
service on the embassies in Washington,
DC ““of each country from which the
allegedly unfair imports come” because
it is inconsistent with current practice.
Currently, the address of the proposed
respondent, rather than a determination
of the exporting country, determines
which embassies will be served. The
language is also inconsistent with
paragraph (a)(1) of section 210.11 and
section 210.57 which require that the
embassy of each foreign government
representing the respondents be served
with the complaint, motion for
temporary relief, and any materials
attached thereto. If no proposed
respondent is listed as having a foreign
address because it is unclear where the
accused goods are being imported from,
no embassy is served even though goods
are being imported. Accordingly, the
Commission proposes to revise section
210.54 to reflect that service will be
made on the appropriate embassy.

Third, the Commission proposes to
revise section 210.54 to reflect the
changes previously discussed with
respect to the revisions of sections 210.8
and 210.11 with regard to eliminating
references to subsequent service of the
motion for temporary relief by the
Commission, and with regard to the
changes concerning overnight delivery.

Fourth, the Commission proposes to
revise 210.54 in the same manner as the
changes previously discussed with
respect to new paragraph (b)(5) of
section 210.43 to require that parties be
served ‘“‘by messenger, overnight
delivery, or equivalent means.”

Section 210.55

Paragraph (b) of section 210.55
requires a complainant requesting
temporary relief to file and serve new
nonconfidential versions of the
complaint, motion for temporary relief,
or exhibits thereto if any of the original
submissions contain excessive
designations of confidentiality. The rule
as currently written, however, does not
specify that such service must be made
in the same manner as the original
submissions.
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Section 210.54 requires service by
hand or by overnight delivery of the
complaint and motion for temporary
relief to ensure that proposed temporary
relief respondents have adequate notice
of the allegations against them. See 53
FR 33049, August 29, 1988. The manner
of service of a complaint and motion for
temporary relief is specified in section
210.54 in order to give the respondent
the benefit of at least 30 days to make
necessary preliminary arrangements. 53
FR 33049, August 29, 1988. Overly
redacted submissions do not serve this
notice function, and so § 210.55(b)
currently provides that a complainant
must re-serve non-confidential copies of
the original submissions if they do not
give adequate notice. Because an overly
redacted complaint and motion for
temporary relief will not provide the
respondents with the benefit of early
notice, the Commission proposes to
amend § 210.55(b) to require that the
corrected versions of these filings
should also be served in the same
expeditious manner as the original
documents.

Section 210.56
Paragraph (a), Sample Notice

Paragraph (a) of section 210.56 sets
forth the notice that must accompany
any motion for temporary relief, and is
designed to notify proposed temporary
relief respondents of the nature of
Commission temporary relief
proceedings. The Commission proposes
to amend the sample notice in
paragraph (a) of section 210.56 to
change the year listed for the date in the
notice so it no longer indicates a date in
the 1900s, and instead indicates a date
in the 2000s. The Commission also
proposes amending § 210.56(a) to reflect
the changes previously discussed with
respect to the revisions of sections 210.8
and 210.11 with regard to eliminating
references to subsequent service of the
motion for temporary relief by the
Commission.

Paragraph (b), Service of Supplementary
Notice

Paragraph (b) of section 210.56
provides for the manner of service of
supplementary notice on the parties.
The Commission proposes to revise
paragraph (b) of section 210.56 in the
same manner as the changes previously
discussed with respect to new
paragraph (b)(5) of section 210.43, and
section 210.54 discussed above, to
require that parties be served by
messenger, overnight delivery, or
equivalent means.”

Section 210.58

The Commission proposes to revise
section 210.58 to eliminate reference to
the Chief Administrative Law Judge. In
current practice, the institution of an
investigation and assignment of an
administrative law judge occur
simultaneously, and there is no Chief
Administrative Law Judge. This change
is the same as the changes previously
discussed with respect to paragraph (a)
of section 210.15 and paragraph (a) of
section 210.20 to eliminate references to
the Chief Administrative Law Judge,
and merely conforms the rules to
current practice.

Section 210.66

The last sentence of paragraph (c) of
section 210.66 provides for the manner
of service of comments pertaining to
initial determinations concerning
temporary relief. The Commission
proposes to revise paragraph (c) of
section 210.66 in the same manner as
the changes previously discussed with
respect to new paragraph (b)(5) of
section 210.43, section 210.54, and
paragraph (b) of section 210.56 to
require that parties be served “by
messenger, overnight delivery, or
equivalent means.”

Section 210.67

Section 210.67 relates to the ability of
the administrative law judge to compel
discovery by respondents during the
temporary relief phase of an
investigation. Under the current rule,
the administrative law judge “may
compel discovery regarding bonding by
respondents (as provided in §210.61),”
but the rule is silent with regard to
compelling discovery regarding bonding
by complainants. This differential
treatment suggests that respondents’ and
complainants’ bonds are to be treated
differently, at least with respect to an
administrative law judge’s ability to
compel discovery. Such an
interpretation is inconsistent with
sections 210.61 and 210.66(a) and
contradicts prior Commission
commentary on the breadth of an
administrative law judge’s ability to
compel discovery in temporary relief
proceedings. Therefore, the Commission
proposes to amend the text of section
210.67 to permit an administrative law
judge to compel discovery regarding
bonding, regardless of whether by
respondents or complainants. The
Commission also proposes to revise the
heading of section 210.67 to reflect this
change.

Subpart I—Enforcement Procedures
and Advisory Opinions

Section 210.70

Section 210.70, which governs
forfeiture or return of complainant’s
temporary relief bond, is currently in
Subpart I, which concerns enforcement
proceedings and advisory opinions. The
Commission proposes to move this rule
to Subpart H, which concerns temporary
relief. This is a ministerial change made
for organizational purposes.

Section 210.71

Paragraph (a)(1) of section 210.71
provides for information gathering and
relates to the Commission’s power to
require any person to report facts which
will aid U.S. Customs and the
Commission in enforcing Commission
remedial orders. As currently written,
the rule incorrectly suggests that U.S.
Customs makes a determination as to
whether the conditions that led to the
order are changed, whereas the
Commission actually determines
whether the conditions that led to the
order are changed in accordance with
§210.74(a). The Commission proposes
to clarify this rule by deleting the
reference to U.S. Customs’
determination of changed conditions.

Section 210.75

Section 210.75 provides generally for
enforcement proceedings to enforce
exclusion orders, cease and desist
orders, consent orders, and other
Commission orders. Paragraph (b) of
section 210.75 provides specifically for
formal, as opposed to informal (see
paragraph (a) of section 210.75),
enforcement proceedings. In addition to
the changes discussed below, the
Commission proposes adding a table
including a summary of the existing
deadlines and due dates for formal
enforcement proceedings as set forth in
§210.75(b) as Appendix A at the end of
Part 210.

Paragraph (b)(3), Public Hearings for
Enforcement Proceedings

The Commission proposes to revise
paragraph (b)(3) of section 210.75 to
eliminate reference to the Chief
Administrative Law Judge. In current
practice, the institution of an
investigation and assignment of an
administrative law judge occur
simultaneously, and there is no Chief
Administrative Law Judge. This change
is the same as the changes previously
discussed with respect to paragraph (a)
of section 210.15, paragraph (a) of
section 210.20, and section 210.58 to
eliminate references to the Chief
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Administrative Law Judge, and merely
conforms the rules to current practice.

Paragraph (b)(4), Enforcement
Proceedings

Section 210.75 governs proceedings to
enforce various Commission orders.
Paragraph (b)(4) of section 210.75 lists
the actions that the Commission may
take at the conclusion of a formal
enforcement proceeding. Paragraph (c)
of section 210.75 addresses the
initiation of civil actions by the
Commission to enforce exclusion
orders, cease and desist orders, consent
orders, and other Commission orders.
Among other things, §§210.75(b)(4) and
(c) currently indicate that upon the
conclusion of a formal enforcement
proceeding, the Commission may bring
civil actions in a U.S. District Court
“requesting the imposition of a civil
penalty or the issuance of injunctions
incorporating the relief sought by the
Commission.” Those rule provisions are
based on 19 U.S.C. 1337(f)(2) of the
Tariff Act, but they do not track the
statutory language of 19 U.S.C.
1337(f)(2) which states, that “[s]Juch
penalty shall accrue to the United States
and may be recovered for the United
States in a civil action brought by the
Commission in the Federal District
Court for the District of Columbia or for
the district in which the violation
occurs.” Among other things, 19 U.S.C.
1337(f)(2) does not require the
Commission to file a civil action
requesting the imposition of a civil
penalty. In fact, Commission practice,
which has been upheld by the Federal
Circuit, is to impose its own civil
penalties. See San Huan New Materials
High Tech, Inc. v. U.S. Int’]l Trade
Comm’n, 161 F.3d 1347 (Fed. Cir. 1998).

The Commission also proposes to
revise §§210.75(b)(4) and (c) to include
a reference to consent orders, since the
Federal Circuit has upheld the
Commission’s long-standing
interpretation of 19 U.S.C. 1337(f)(2)
that consent orders, like cease and
desist orders, are enforceable by civil
penalty, imposed by the Commission,
and recoverable in the district court in
the event of nonpayment. The
Commission therefore proposes to revise
§§210.75(b)(4) and (c) to make these
sections consistent with the language of
the statute and Federal Circuit
precedent.

Section 210.79

Paragraph (a) of section 210.79
describes the manner in which persons
may request and the Commission will
render advisory opinions. As used in
the Commission rules, the term
‘“person’”” means an individual,

partnership, corporation, association, or
public or private organization. 19 CFR
201.2(j). The current language of the
rule seems to allow only importers or
would-be importers to request advisory
opinions. In fact, advisory opinions
issued by the Commission during the
period January 1981 to May 2004 were
all initiated in response to a request or
a petition filed by an importer or a
would-be importer.

In June 2004, however, the
complainant in Certain Lens-Fitted Film
Packages, Inv. No. 337-TA—4086,
Comm’n Op. (June 1999) requested an
advisory opinion concerning disposable
cameras that the U.S. Customs Service
had allowed to enter for consumption,
but that the complainant maintained
were in violation of a Commission
general exclusion order. The
Commission granted Fuji’s request and
conducted advisory opinion
proceedings. On appeal, the
Commission argued that its advisory
opinion authority is discretionary and
not curtailed by the language of the rule.
The Court did not comment on the
position the Commission took on
advisory opinions. See Fuji Photo Film
Co., Ltd. v. U.S. Int’l Trade Comm’n et
al., 386 F.3d 1095 (Fed. Cir. 2004).

Accordingly, the Commission
proposes to amend § 210.79(a) to make
clear that, in accordance with current
Commission practice, complainants, as
well as importers, may request an
advisory opinion from the Commission.

List of Subjects
19 CFR Part 201

Administration practice and
procedure, Reporting and recordkeeping
requirements.

19 CFR Part 210

Administration practice and
procedure, Business and industry,
Customs duties and inspection, Imports,
Investigations.

For the reasons stated in the
preamble, the United States
International Trade Commission
proposes to amend 19 CFR parts 201
and 210 as follows:

PART 201—RULES OF GENERAL
APPLICATION

1. The authority citation for part 201
continues to read as follows:

Authority: Sec. 335 of the Tariff Act of
1930 (19 U.S.C. 1335), and sec. 603 of the
Trade Act of 1974 (19 U.S.C. 2482), unless
otherwise noted.

2. Amend § 201.16 by redesignating
paragraph (e) as paragraph (f) and
adding new paragraph (e) to read as
follows:

§201.16 Service of process and other
documents.
* * * * *

(e) Additional time after service by
overnight delivery. Whenever a party or
Federal Agency or department has the
right or is required to perform some act
or take some action within a prescribed
period after the service of a document
upon it and the document is served by
overnight delivery, one (1) day shall be
added to the prescribed period.
“Overnight delivery” is defined as
delivery by the next business day.

* * * * *

PART 210—ADJUDICATION AND
ENFORCEMENT

1. The authority citation for part 210
continues to read as follows:

Authority: 19 U.S.C. 1333, 1335, and 1337.

Subpart A—Rules of General
Applicability

2. Amend § 210.3 by adding a
definition of “U.S. Customs Service” in
alphabetical order to read as follows:

§210.3 Definitions.
* * * * *

U.S. Customs Service means U.S.
Customs and Border Protection.

3. Amend § 210.4 by revising
paragraph (f)(1)(i) to read as follows:

§210.4 Written submission;
representations; sanctions.

(f) Specifications; filing of documents.
(1)(1) Written submissions that are
addressed to the Commission during an
investigation or a related proceeding
shall comply with § 201.8 of this
chapter, except for the provisions
regarding the number of copies to be
submitted. The required number of
copies shall be governed by paragraph
(£)(2) of this section. Written
submissions may be produced by any
process which produces a clear black
image on white paper. Typed matter
shall not exceed 62 by 972 inches using
11-point or larger type and shall be
double-spaced between each line of text
using the standard of 6 lines of type per
inch. Text and footnotes shall be in the
same size type. Quotations more than
two lines long in the text or footnotes
may be indented and single-spaced.
Headings and footnotes may be single-
spaced.

4. Amend § 210.7 by:

a. Redesignating paragraph (b) as
paragraph (c); and

b. Adding paragraphs (a)(3) and (b).

The additions and revisions read as
follows:
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§210.7 Service of process and other
documents; publication of notices.

(a) * *x %

(3) Whenever the Commission effects
service of documents issued by or on
behalf of the Commission or the
administrative law judge upon the
private parties by overnight delivery,
service upon the Office of Unfair Import
Investigations shall also be deemed to
have occurred by overnight delivery.

(b) Designation of a single attorney or
representative for service of process.
The service list prepared by the
Secretary for each investigation will
contain the name and address of no
more than one attorney or other
representative for each party to the
investigation. In the event that two or
more attorneys or other persons
represent one party to the investigation,
the party must select one of their
number to be the lead attorney or
representative for service of process.
The lead attorney or representative for
service of process shall state, at the time
of the filing of its entry of appearance
with the Secretary, that it has been so
designated by the party it represents.
(Only those persons authorized to
receive confidential business
information under a protective order
issued pursuant to § 210.34(a) are
eligible to be included on the service list
for documents containing confidential

business information.)
* * * * *

Subpart B—lInitiation and Conduct of
Investigations

5. Amend §210.8 by adding
introductory text and revising paragraph
(a) to read as follows:

§210.8 Commencement of preinstitution
proceedings.

Upon receipt of complaint. A
preinstitution proceeding is commenced
by filing with the Secretary a signed
original complaint and the requisite
number of true copies.

(a)(1) Unless complainant requests
temporary relief, the complainant shall
file with the Secretary:

(i) 12 copies of the nonconfidential
version of the complaint along with 6
copies of the nonconfidential exhibits,
and 6 copies of the confidential
exhibits;

(ii) 12 copies of the confidential
version of the complaint, if any;

(iii) For each proposed respondent,
one copy of the nonconfidential version
of the complaint and one copy of the
confidential version of the complaint, if
any, along with one copy of the
nonconfidential exhibits and one copy
of the confidential exhibits, and

(iv) For the government of the foreign
country in which each proposed
respondent is located as indicated in the
Complaint, one copy of the
nonconfidential version of the
complaint.

Note to paragraph (a)(1): The same
requirements apply for the filing of a
supplement to the complaint.

2) If the complainant is seeking
temporary relief, the complainant shall
file with the Secretary:

(i) 12 copies of the nonconfidential
version of the complaint along with 6
copies of the nonconfidential exhibits,
and 6 copies of the confidential
exhibits;

(ii) 12 copies of the confidential
version of the complaint, if any;

(iii) For each proposed respondent,
one copy of the nonconfidential version
of the complaint and one copy of the
confidential version of the complaint, if
any, along with one copy of the
confidential exhibits;

(iv) 12 copies of the nonconfidential
version of the motion for temporary
relief along with 6 copies of any
nonconfidential exhibits filed with the
motion and 6 copies of the confidential
exhibits, if any, filed with the motion;

(v) 12 copies of the confidential
version of the motion for temporary
relief, if any; and

(vi) For each proposed respondent,
one copy of the confidential version of
the motion along with one copy of the
confidential exhibits filed with the
motion.

Note to paragraph (a)(2): The same
requirements apply for the filing of a
supplement to the complaint or a supplement
to the motion for temporary relief.

* * * * *

§210.10 [Amended]
6. Amend § 210.10 by removing the

last two sentences of paragraph (a)(5)(i).
7. Revise §210.11 to read as follows:

§210.11 Service of complaint and notice
of investigation.

(a)(1) Unless the Commission
institutes temporary relief proceedings,
upon institution of an investigation, the
Commission shall serve:

(i) Copies of the nonconfidential
version of the complaint, the
nonconfidential exhibits, and the notice
of investigation upon each respondent;
and

(ii) Copies of the nonconfidential
version of the complaint and the notice
of investigation upon the embassy in
Washington, DC of the country in which
each proposed respondent is located as
indicated in the Complaint.

(2) If the Commission institutes
temporary relief proceedings, upon

institution of an investigation, the
Commission shall serve:

(i) Copies of the nonconfidential
version of the complaint and the notice
of investigation upon each respondent;
and

(ii) A copy of the notice of
investigation upon the embassy in
Washington, DC of the country in which
each proposed respondent is located as
indicated in the Complaint.

(3) All respondents named after an
investigation has been instituted and the
governments of the foreign countries in
which they are located as indicated in
the complaint shall be served as soon as
possible after the respondents are
named.

(4) The Commission shall serve copies
of the notice of investigation upon the
U.S. Department of Health and Human
Services, the U.S. Department of Justice,
the Federal Trade Commission, the U.S.
Customs Service, and such other
agencies and departments as the
Commission considers appropriate.

(b) With leave from the presiding
administrative law judge, a party may
attempt to effect personal service of the
complaint and notice of investigation
upon a respondent, if the Secretary’s
efforts to serve the respondent have
been unsuccessful. If the party succeeds
in serving the respondent by personal
service, the party must notify the
administrative law judge and file proof
of such service with the Secretary.

Subpart C—Pleadings

8. Amend §210.12 by:

a. Republishing the introductory text
of paragraph (a);

b. Revising paragraphs (a)(1), (a)(6)(i)
introductory text, (a)(6)(i)(C), and (a)(9);

c. Redesignating paragraph (a)(10) as
paragraph (a)(11);

d. Adding new paragraph (a)(10);

e. Revising paragraph (c);

f. Revising the first sentence of
paragraph (d);

g. Revising paragraphs (f), and (g);

h. Redesignating existing paragraph
(h) as paragraph (j); an

i. Adding new paragraphs (h) and (i).

The additions and revisions read as
follows:

)

§210.12 The complaint.

(a) Contents of the complaint. In
addition to conforming with the
requirements of § 201.8 of this chapter
and §§210.4 and 210.5 of this part, the
complaint shall—

(1) Be under oath and signed by the
complainant or his duly authorized
officer, attorney, or agent, with the
name, address, and telephone number of
the complainant and any such officer,
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attorney, or agent given on the first page
of the complaint, and include a
statement attesting to the
representations in §§210.4(c)(1)—(3);

* * * * *

(6)(i) If the complaint alleges a
violation of section 337 based on
infringement of a U.S. patent, or a
federally registered copyright,
trademark, mask work, or vessel hull
design, under section 337(a)(1) (B), (C),
(D), or (E) of the Tariff Act of 1930,
include a description of the relevant
domestic industry as defined in section
337(a)(3) that allegedly exists or is in the
process of being established, including
the relevant operations of any licensees.
Relevant information includes but is not

limited to:
* * * * *

(C) Substantial investment in the
exploitation of the subject patent,
copyright, trademark, mask work, or
vessel hull design, including
engineering, research and development,
or licensing; or
* * * * *

(9) Include, when a complaint is
based upon the infringement of a valid
and enforceable U.S. patent—

(i) The identification of each U.S.
patent and a certified copy thereof (a
legible copy of each such patent will
suffice for each required copy of the
complaint);

(ii) The identification of the
ownership of each involved U.S. patent
and a certified copy of each assignment
of each such patent (a legible copy
thereof will suffice for each required
copy of the complaint);

(i1i) The identification of each
licensee under each involved U.S.
patent;

(iv) A copy of each license agreement
(if any) for each involved U.S. patent
that complainant relies upon to
establish its standing to bring the
complaint or to support its contention
that a domestic industry as defined in
section 337(a)(3) exists or is in the
process of being established as a result
of the domestic activities of one or more
licensees;

(v) When known, a list of each foreign
patent, each foreign patent application
(not already issued as a patent) and each
foreign patent application that has been
denied, abandoned or withdrawn
corresponding to each involved U.S.
patent, with an indication of the
prosecution status of each such patent
application;

(vi) A nontechnical description of the
invention of each involved U.S. patent;

(vii) A reference to the specific claims
in each involved U.S. patent that
allegedly cover the article imported or

sold by each person named as violating
section 337 of the Tariff Act of 1930, or
the process under which such article
was produced;

(viii) A showing that each person
named as violating section 337 of the
Tariff Act of 1930 is importing or selling
the article covered by, or produced
under the involved process covered by,
the above specific claims of each
involved U.S. patent. The complainant
shall make such showing by appropriate
allegations, and when practicable, by a
chart that applies an exemplary claim of
each involved U.S. patent to a
representative involved article of each
person named as violating section 337
of the Tariff Act or to the process under
which such article was produced;

(ix) A showing that an industry in the
United States, relating to the articles
protected by the patent exists or is in
the process of being established. The
complainant shall make such showing
by appropriate allegations, and when
practicable, by a chart that applies an
exemplary claim of each involved U.S.
patent to a representative involved
domestic article or to the process under
which such article was produced; and

(x) Drawings, photographs, or other
visual representations of both the
involved domestic article or process and
the involved article of each person
named as violating section 337 of the
Tariff Act of 1930, or of the process
utilized in producing the imported
article, and, when a chart is furnished
under paragraphs (a)(9)(viii) and
(a)(9)(ix) of this section, the parts of
such drawings, photographs, or other
visual representations should be labeled
so that they can be read in conjunction
with such chart; and

(10) Include, when a complaint is
based upon the infringement of a
federally registered copyright,
trademark, mask work, or vessel hull
design—

(1) The identification of each licensee
under each involved copyright,
trademark, mask work, and vessel hull
design;

(ii) A copy of each license agreement
(if any) that complainant relies upon to
establish its standing to bring the
complaint or to support its contention
that a domestic industry as defined in
section 337(a)(3) exists or is in the
process of being established as a result
of the domestic activities of one or more

licensees; and
* * * * *

(c) Additional material to accompany
each patent-based complaint. There
shall accompany the submission of the
original of each complaint based upon
the alleged unauthorized importation or

sale of an article covered by, or
produced under a process covered by,
the claims of a valid U.S. patent the
following:

(1) One certified copy of the U.S.
Patent and Trademark Office
prosecution history for each involved
U.S. patent, plus three additional copies
thereof; and

(2) Four copies of each patent and
applicable pages of each technical
reference mentioned in the prosecution
history of each involved U.S. patent.

(d) Additional material to accompany
each registered trademark-based
complaint. There shall accompany the
submission of the original of each
complaint based upon the alleged
unauthorized importation or sale of an
article covered by a federally registered
trademark, one certified copy of the
Federal registration and three additional
copies, and one certified copy of the
prosecution history for each federally

registered trademark. * * *
* * * * *

(f) Additional material to accompany
each copyright-based complaint. There
shall accompany the submission of the
original of each complaint based upon
the alleged unauthorized importation or
sale of an article covered by a copyright
one certified copy of the Federal
registration and three additional copies;

(g) Additional material to accompany
each registered mask work-based
complaint. There shall accompany the
submission of the original of each
complaint based upon the alleged
unauthorized importation or sale of a
semiconductor chip in a manner that
constitutes infringement of a Federally
registered mask work, one certified copy
of the Federal registration and three
additional copies;

(h) Additional material to accompany
each vessel hull design-based
complaint. There shall accompany the
submission of the original of each
complaint based upon the alleged
unauthorized importation or sale of an
article covered by a vessel hull design,
one certified copy of the Federal
registration (including all deposited
drawings, photographs, or other
pictorial representations of the design),
and three additional copies;

(i) Initial disclosures. Complainant
shall serve on each respondent
represented by counsel who has agreed
to be bound by the terms of the
protective order one copy of each
document submitted with the complaint
pursuant to §§210.12(c)—(h) within five
days of service of a notice of appearance
and agreement to be bound by the terms
of the protective order; and
* * * * *
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§210.13 [Amended]

9. Amend § 210.13 by removing the
words “U.S. letters patent”” and adding
in their place the words “U.S. patent”
in the following locations:

a. §210.13(b) introductory text,

b. §210.13(b)(1) (three occurrences),
and

c. §210.13(b)(3).

Subpart D—Motions

§210.15 [Amended]

10. Amend § 210.15 by removing the
first sentence of paragraph (a)(1).

11. Amend § 210.18 by revising
paragraph (a) to read as follows:

§210.18 Summary determinations.

(a) Motions for summary
determinations. Any party may move
with any necessary supporting affidavits
for a summary determination in its favor
upon all or any part of the issues to be
determined in the investigation.
Counsel or other representatives in
support of the complaint may so move
at any time after 20 days following the
date of service of the complaint and
notice instituting the investigation. Any
other party or a respondent may so
move at any time after the date of
publication of the notice of investigation
in the Federal Register. Any such
motion by any party in connection with
the issue of permanent relief, however,
must be filed at least 60 days before the
date fixed for any hearing provided for
in §210.36(a)(1). Notwithstanding any
other rule, the deadline for filing
summary determinations shall be
computed by counting backward at least
60 days including the first calendar day
prior to the date the hearing is schedule
to commence. If the end of the 60 day
period falls on a weekend or holiday,
the period extends until the end of the
next business day. Under exceptional
circumstances and upon motion, the
presiding administrative law judge may
determine that good cause exists to
permit a summary determination

motion to be filed out of time.
* * * * *

12. Amend § 210.20 by revising
paragraph (a) to read as follows:

§210.20 Declassification of confidential
information.

(a) Any party may move to declassify
documents (or portions thereof) that
have been designated confidential by
the submitter but that do not satisfy the
confidentiality criteria set forth in
§ 201.6(a) of this chapter. All such
motions, whether brought at any time
during the investigation or after
conclusion of the investigation shall be
addressed to and ruled upon by the

presiding administrative law judge who
is presiding or had last presided over
the investigation. If that administrative
law judge is no longer employed by the
Commission, the motion shall be
addressed to the Commission.

13. Amend § 210.21 by revising:

a. Paragraph (a);

b. The last sentence of paragraphs
(b)(2), (c) introductory text, and (d);

c. The third sentence of (c)(2)(ii); and

d. Paragraph (e).

The revisions read as follows:

§210.21 Termination of investigations.
(a) Motions for termination. (1) Any
party may move at any time prior to the
issuance of an initial determination on
violation of section 337 of the Tariff Act
of 1930 to terminate an investigation in

whole or in part as to any or all
respondents, on the basis of withdrawal
of the complaint or certain allegations
contained therein, or for good cause
other than the grounds listed in
paragraph (a)(2) of this section. A
motion for termination of an
investigation based on withdrawal of
the complaint shall contain a statement
that there are no agreements, written or
oral, express or implied between the
parties concerning the subject matter of
the investigation, or if there are any
agreements concerning the subject
matter of the investigation, all such
agreements shall be identified, and if
written, a copy shall be filed with the
Commission along with the motion. If
the agreement contains confidential
business information within the
meaning of § 201.6(a) of this chapter, at
least one copy of the agreement with
such information deleted shall
accompany the motion, in addition to a
copy of the confidential version. The
presiding administrative law judge may
grant the motion in an initial
determination upon such terms and
conditions as he deems proper.

(2) Any party may move at any time
to terminate an investigation in whole
or in part as to any or all respondents
on the basis of a settlement, a licensing
or other agreement, including an
agreement to present the matter for
arbitration, or a consent order, as
provided in paragraphs (b), (c) and (d)
of this section.

(b] E

(2) * * * Termination by settlement
need not constitute a determination as
to violation of section 337 of the Tariff
Act of 1930.

(c) * * * Termination by consent
order need not constitute a
determination as to violation of section
337.

(2) EE

(ii) * * * Termination by consent
order need not constitute a
determination as to violation of section
337. % * *

* * * * *

(d) Termination based upon
arbitration agreement. * * *
Termination based on an arbitration
agreement does not constitute a
determination as to violation of section
337 of the Tariff Act of 1930.

(e) Effect of termination. Termination
issued by the administrative law judge
shall constitute an initial determination.

§210.22 [Removed]

14. Remove and reserve § 210.22.

15. Amend § 210.25 by revising the
second sentence of paragraph (f) to read
as follows:

§210.25 Sanctions.
* * * * *

(f) * * *If the administrative law
judge defers his adjudication in such a
manner, his ruling on the motion for
sanctions must be in the form of a
recommended determination and shall
be issued no later than 30 days after
issuance of the Commission’s final
determination on violation of section

337 or termination of the investigation.
R

Subpart E—Discovery and Compulsory
Process

16. Amend § 210.28 by revising the
fifth and sixth sentences of paragraph
(d), revising the first sentence of
paragraph (g), and revising paragraph
(i)(4) to read as follows:

§210.28 Depositions.
* * * * *

(d) Taking of deposition. * * * When
a deposition is recorded by other than
stenographic means and is thereafter
transcribed, the person transcribing it
shall certify that the person heard the
witness sworn on the recording and that
the transcript is a correct writing of the
recording. Thereafter, upon payment of
reasonable charges therefor, that person
shall furnish a copy of the transcript or
other recording of the deposition to any
party or to the deponent. * * *

* * * * *

(g) Admissibility of depositions. The
fact that a deposition is taken and
served upon the Commission
investigative attorney as provided in
this section does not constitute a
determination that it is admissible in
evidence or that it may be used in the

investigation. * * *
* * * * *
(i) I

(4) As to completion and return of
deposition. Errors and irregularities in
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the manner in which the testimony is
transcribed or the deposition is
prepared, signed, certified, sealed,
indorsed, transmitted, served, or
otherwise dealt with by the person
before whom it is taken are waived
unless a motion to suppress the
deposition or some part thereof is made
with reasonable promptness after such
defect is, or with due diligence might
have been, ascertained.

17. Amend § 210.29 by revising the
fourth sentence of paragraph (b)(2) to
read as follows:

§210.29 Interrogatories.
* * * * *

(b) EE I

(2) * * * The party upon whom the
interrogatories have been served shall
serve a copy of the answers and
objections, if any, within ten days of
service of the interrogatories or within
the time specified by the administrative
law judge. * * *
* * * * *

18. Amend § 210.30 by revising the
first sentence of paragraph (b)(2) to read
as follows:

§210.30 Request for production of
documents and things and entry upon land.
* * * * *

(b) * % %

(2) The party upon whom the request
is served shall serve a written response
within 10 days or the time specified by
the administrative law judge. * * *

* * * * *

19. Amend § 210.31 by revising the
second sentence of paragraph (b) and
the last sentence of paragraph (d) to read
as follows:

§210.31 Requests for admission.
* * * * *

(b) Answers and objections to requests
for admission. * * * The matter may be
deemed admitted unless, within 10 days
or the period specified by the
administrative law judge, the party to
whom the request is directed serves
upon the party requesting the admission
a sworn written answer or objection
addressed to the matter. * * *

* * * * *

(d) Effect of admissions; withdrawal
or amendment of admission. * * * Any
admission made by a party under this
section is for the purpose of the pending
investigation and any related
proceeding as defined in § 210.3 of this
chapter.

20. Amend § 210.32 by revising
paragraph (g) to read as follows:

§210.32 Subpoenas.
* * * * *

(g) Obtaining judicial enforcement. In
order to obtain judicial enforcement of

a subpoena issued under paragraphs
(a)(3) or (c)(2) of this section, the
administrative law judge shall certify to
the Commission, on motion or sua
sponte, a request for such enforcement.
The request shall be accompanied by
copies of relevant papers and a written
report from the administrative law judge
concerning the purpose, relevance, and
reasonableness of the subpoena. If the
request, relevant papers, or written
report contain confidential business
information, the administrative law
judge shall certify nonconfidential
copies along with the confidential
versions. The Commission will
subsequently issue a notice stating
whether it has granted the request and
authorized its Office of the General
Counsel to seek such enforcement.

21. Amend § 210.34 by:

a. Revising the section heading;

b. Adding the designation “Note to
paragraph (c):”” to the undesignated text
at the end of paragraph (c) and revising
it;

c. Revising paragraph (d); and

d. Adding new paragraph (e).

The additions and revisions read as
follows:

§210.34 Protective Orders; reporting
requirement; sanctions and other actions.
* * * * *

(C]* * %
(5) R

Note to paragraph (c): The issue of
whether sanctions should be imposed may be
raised on a motion by a party, the
administrative law judge’s own motion, or
the Commission’s own initiative in
accordance with §210.25(a)(2). Parties,
including the party that identifies an alleged
breach or makes a motion for sanctions, and
the Commission shall treat the identity of the
alleged breacher as confidential business
information unless the Commission issues a
public sanction. The identity of the alleged
breacher means the name of any individual
against whom allegations are made. The
Commission or administrative law judge
shall allow the parties to make written
submissions and, if warranted, to present oral
argument bearing on the issues of violation
of a protective order and sanctions therefor.
If before an administrative law judge, any
determination on sanctions of the type
enumerated in paragraphs (c)(1) through (4)
of this section shall be in the form of a
recommended determination. When the
motion is addressed to the administrative law
judge, he shall grant or deny a motion for
sanctions under paragraph (c)(5) of this
section by issuing an order.

(d) Reporting Requirement. Each
person who is subject to a protective
order issued pursuant to paragraph (a)
of this section shall report in writing to
the Commission immediately upon
learning that confidential business
information disclosed to him or her

pursuant to the protective order is the
subject of:

(1) A subpoena;

(2) A court or an administrative order
(other than an order of a court reviewing
a Commission decision);

(3) A discovery request;

(4) An agreement; or

(5) Any other written request, if the
request or order seeks disclosure, by
him or any other person, of the subject
confidential business information to a
person who is not, or may not be,
permitted access to that information
pursuant to either a Commission
protective order or § 210.5(b).

Note to paragraph (d): This reporting
requirement applies only to requests and
orders for disclosure made for use of
confidential business information in non-
Commission proceedings.

(e) Sanctions and other actions. After
providing notice and an opportunity to
comment, the Commission may impose
a sanction upon any person who
willfully fails to comply with paragraph
(d) of this section, or it may take other
action.

Subpart F—Prehearing Conferences
and Hearings

22. Amend § 210.35 by redesignating
existing paragraphs (a)(2) through (6) as
(a)(3) through (7), respectively; and
adding new paragraph (a)(2) to read as
follows:

§210.35 Prehearing conferences.

(a) * *x %

(2) Negotiation, compromise, or
settlement of the case, in whole or in
part;

* * * * *

23. Amend § 210.38 by revising

paragraphs (a) and (d) to read as follows:

§210.38 Record.

(a) Definition of the record. The
record shall consist of all pleadings, the
notice of investigation, motions and
responses, all briefs and written
statements, and other documents and
things properly filed with the Secretary,
in addition to all orders, notices, and
initial determinations of the
administrative law judge, orders and
notices of the Commission, hearing and
conference transcripts, evidence
admitted into the record (including
physical exhibits), and any other items
certified into the record by the
administrative law judge or the
Commission.

* * * * *

(d) Certification of record. The record,
including all physical exhibits entered
into evidence or such photographic
reproductions thereof as the
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administrative law judge approves, shall
be certified to the Commission by the
administrative law judge upon his filing
of an initial determination or at such
earlier time as the Commission may
order.

24. Amend § 210.39 by revising
paragraph (b) to read as follows:

§210.39 In camera treatment of
confidential information.
* * * * *

(b) Transmission of certain
Commission records to district court. (1)
In a civil action involving parties that
are also parties to a proceeding before
the Commission under section 337 of
the Tariff Act of 1930, at the request of
a party to a civil action that is also a
respondent in the proceeding before the
Commission, the district court may stay,
until the determination of the
Commission becomes final, proceedings
in the civil action with respect to any
claim that involves the same issues
involved in the proceeding before the
Commission under certain conditions. If
such a stay is ordered by the district
court, after the determination of the
Commission becomes final and the stay
is dissolved, the Commission shall
certify to the district court such portions
of the record of its proceeding as the
district court may request.
Notwithstanding paragraph (a) of this
section, the in camera record may be
transmitted to a district court and be
admissible in a civil action, subject to
such protective order as the district
court determines necessary, pursuant to
28 U.S.C. 1659.

(2) To facilitate timely compliance
with any court order requiring the
Commission to transmit all or part of the
record of its section 337 proceedings to
the court, as described in paragraph
(b)(1) of this section, a party that
requests the court to issue an order
staying the civil action or an order
dissolving the stay and directing the
Commission to transmit all or part of the
record to the court must file written
notice of the request with the
Commission Secretary on the same date
that it is filed with the court.

* * * * *

Subpart G—Determinations and
Actions Taken

25. Amend § 210.42 by revising
paragraphs (a)(1)(i) and (2), (h)(2) and
(3), and (i) to read as follows:

§210.42 Initial determinations.

(a)(1)(d) On issues concerning
violation of section 337. Unless
otherwise ordered by the Commission,
the administrative law judge shall
certify the record to the Commission

and shall file an initial determination on
whether there is a violation of section
337 of the Tariff Act of 1930 no later
than four (4) months before the target
date set pursuant to § 210.51(a).

* * * * *

(2) On certain motions to declassify
information. The decision of the
administrative law judge granting a
motion to declassify information, in
whole or in part, shall be in the form of
an initial determination as provided in
§210.20(b).

* * * * *

(h) * % %

(2) An initial determination under
§210.42(a)(1)(i) shall become the
determination of the Commission 60
days after the date of service of the
initial determination, unless the
Commission within 60 days after the
date of such service shall have ordered
review of the initial determination or
certain issues therein or by order has
changed the effective date of the initial
determination. The findings and
recommendations made by the
administrative law judge in the
recommended determination issued
pursuant to § 210.42(a)(1)(ii) will be
considered by the Commission in
reaching determinations on remedy and
bonding by the respondents pursuant to
§210.50(a).

(3) An initial determination filed
pursuant to § 210.42(c) shall become the
determination of the Commission 30
days after the date of service of the
initial determination, except as
provided for in paragraph (h)(5) and
paragraph (h)(6) of this section,
§210.50(d)(3), and §210.70(c), unless
the Commission, within 30 days after
the date of such service shall have
ordered review of the initial
determination or certain issues therein
or by order has changed the effective

date of the initial determination.
* * * * *

(6) The disposition of an initial
determination filed pursuant to
§210.42(c) which grants a motion for
summary determination that would
terminate the investigation in its
entirety if it were to become the
Commission’s final determination, shall
become the final determination of the
Commission 45 days after the date of
service of the initial determination,
unless the Commission has ordered
review of the initial determination or
certain issues therein, or by order has
changed the effective date of the initial
determination.

(i) Notice of determination. A notice
stating that the Commission’s decision
on whether to review an initial
determination will be issued by the

Secretary and served on the parties.
Notice of the Commission’s decision
will be published in the Federal
Register if the decision results in
termination of the investigation in its
entirety, if the Commission deems
publication of the notice to be
appropriate under § 201.10 of subpart B
of this part, or if publication of the
notice is required under § 210.49(b) of
this subpart or § 210.66(f) of subpart H
of this part.

26. Amend § 210.43 by:

a. Revising paragraphs (a)(1);

b. Adding the designation “Note to
paragraph (b)(1):” to the undesignated
text at the end of paragraph (b)(1) and
revising it;

c. Adding a sentence to the end of
paragraph (b)(3);

d. Adding new paragraph (b)(5); and

e. Revising paragraphs (c) and (d)(1).

The additions and revisions read as
follows:

§210.43 Petitions for review of initial
determinations on matters other than
temporary relief.

(a) Filing of the petition. (1) Except as
provided in paragraph (a)(2) of this
section, any party to an investigation
may request Commission review of an
initial determination issued under
§210.42(a)(1) or (c), § 210.50(d)(3) or
§210.70(c) by filing a petition with the
Secretary. A petition for review of an
initial determination issued under
§210.42(a)(1) must be filed within 12
days after service of the initial
determination. A petition for review of
an initial determination issued under
§210.42(c) that terminates the
investigation in its entirety on summary
determination must be filed within 10
business days after service of the initial
determination. Petitions for review of all
other initial determinations under
§ 210.42(c) must be filed within five (5)
business days after service of the initial
determination. A petition for review of
an initial determination issued under
§210.50(d)(3) or § 210.70(c) must be
filed within 10 days after service of the

initial determination.
* * * * *

(b)* L

Note to paragraph (b)(1): The petition for
review must set forth a concise statement of
the facts material to the consideration of the
stated issues, and must present a concise
argument providing the reasons that review
by the Commission is necessary or
appropriate to resolve an important issue of
fact, law, or policy. If a petition filed under
this paragraph exceeds 50 pages in length, it
must be accompanied by a summary of the
petition not to exceed ten pages. Petitions for
review may not exceed 100 pages in length,
exclusive of the summary and any exhibits.

* * * * *
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(3) * * *In order to preserve an issue
for review by the Commission or the
U.S. Court of Appeals for the Federal
Circuit that was decided adversely to a
party, the issue must be raised in a
petition for review, whether or not the
Commission’s determination on the
ultimate issue, such as a violation of
section 337, was decided adversely to
the party.

* * * * *

(5) Service of Petition. All petitions
for review of an initial determination
shall be served on the other parties by
messenger, overnight delivery, or
equivalent means.

(c) Responses to the petition. Any
party may file a response within eight
(8) days after service of a petition of a
final initial determination under
§210.42(a)(1), and within five (5)
business days after service of all other
types of petitions, except that a party
who has been found to be in default
may not file a response to any issue as
to which the party has defaulted. If a
response to a petition for review filed
under this paragraph exceeds 50 pages
in length, it must be accompanied by a
summary of the response not to exceed
ten pages. Responses to petitions for
review may not exceed 100 pages in
length, exclusive of the summary and
any exhibits.

(d) Grant or denial of review. (1) The
Commission shall decide whether to
grant, in whole or in part, a petition for
review of an initial determination filed
pursuant to § 210.42(a)(1) within 60
days of the service of the initial
determination on the parties, or by such
other time as the Commission may
order. The Commission shall decide
whether to grant, in whole or in part, a
petition for review of an initial
determination filed pursuant to
§210.42(a)(2) or §210.42(c), which
grants a motion for summary
determination that would terminate the
investigation in its entirety if it becomes
the final determination of the
Commission, § 210.50(d)(3), or
§210.70(c) within 45 days after the
service of the initial determination on
the parties, or by such other time as the
Commission may order. The
Commission shall decide whether to
grant, in whole or in part, a petition for
review of an initial determination filed
pursuant to § 210.42(c), except as noted
above, within 30 days after the service
of the initial determination on the
parties, or by such other time as the

Commission may order.
* * * * *

27. Amend § 210.45 by revising
paragraph (c) to read as follows:

§210.45 Review of initial determinations
on matters other than temporary relief.
* * * * *

(c) Determination on review. On
review, the Commission may affirm,
reverse, modify, set aside or remand for
further proceedings, in whole or in part,
the initial determination of the
administrative law judge. In addition,
the Commission may take no position
on specific issues or portions of the
initial determination of the
administrative law judge. The
Commission also may make any
findings or conclusions that in its
judgment are proper based on the record
in the proceeding. If the Commission’s
determination on review terminates the
investigation in its entirety, a notice will
be published in the Federal Register.

28. Amend § 210.49 by revising
paragraph (b) to read as follows:

§210.49 Implementation of Commission
action.
* * * * *

(b) Publication and transmittal to the
President. A Commission determination
that there is a violation of section 337
of the Tariff Act of 1930 or that there is
reason to believe that there is a
violation, together with the action taken
relative to such determination under
§210.50(a) or §210.50(d) of this part, or
the modification or rescission in whole
or in part of an action taken under
§210.50(a), shall promptly be published
in the Federal Register. It shall also be
promptly transmitted to the President or
an officer assigned the functions of the
President under 19 U.S.C. 1337(j)(1)(B),
1337(j)(2), and 1337(j)(4), together with
the record upon which the
determination and the action are based.
* * * * *

29. Amend § 210.50 by revising
paragraphs (d)(1)(i) and (ii) to read as
follows:

§210.50 Commission action, the public
interest, and bonding by respondents.
* * * * *

(d) Forfeiture or return of
respondents’ bonds. (1)(i) If one or more
respondents posts a bond pursuant to 19
U.S.C. 1337(e)(1) or 1337(j)(3),
proceedings to determine whether a
respondent’s bond should be forfeited to
a complainant in whole or part may be
initiated upon the filing of a motion,
addressed to the administrative law
judge who last presided over the
investigation, by a complainant within
90 days after the expiration of the
period of Presidential review under 19
U.S.C. 1337(j). If that administrative law
judge is no longer employed by the
Commission, the motion shall be
addressed to the Commission.

(ii) A respondent may file a motion
addressed to the administrative law
judge who last presided over the
investigation for the return of its bond
within 90 days after the expiration of
the Presidential review period under 19
U.S.C. 1337(j). If that administrative law
judge is no longer employed by the
Commission, the motion shall be
addressed to the Commission.

§210.51 [Amended]

30. Amend §210.51 in paragraph (a)
by removing all occurrences of the
number “15” and adding in its place the
number “16”.

Subpart H—Temporary Relief
31. Revise § 210.54 to read as follows:

§210.54 Service of motion by the
complainant.

Notwithstanding the provisions of
§210.11 regarding service of the
complaint by the Commission upon
institution of an investigation, on the
day the complainant files a complaint
with the Commission (see §201.8(a)(1)
and § 201.8(a)(2) of this chapter), the
complainant must serve non-
confidential copies of both documents
(as well as nonconfidential copies of all
materials or documents attached
thereto) on all proposed respondents
and on the embassy in Washington, DC
of the country in which each proposed
respondent is located as indicated in the
complaint. If a complainant files any
supplemental information with the
Commission prior to institution,
nonconfidential copies of that
supplemental information must be
served on all proposed respondents and
on the embassy in Washington, DC of
the country in which each proposed
respondent is located as indicated in the
complaint. The complaint, motion, and
supplemental information, if any, shall
be served by messenger, overnight
delivery, or equivalent means. A signed
certificate of service must accompany
the complaint and motion for temporary
relief. If the certificate does not
accompany the complaint and the
motion, the Secretary shall not accept
the complaint or the motion and shall
promptly notify the submitter. Actual
proof of service on each respondent and
embassy (e.g., certified mail return
receipts, messenger, or overnight
delivery receipts, or other proof of
delivery)—or proof of a serious but
unsuccessful effort to make such
service—must be filed within 10 days
after the filing of the complaint and
motion. If the requirements of this
section are not satisfied, the
Commission may extend its 35-day
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deadline under § 210.58 for determining
whether to provisionally accept the
motion for temporary relief and institute
an investigation on the basis of the
complaint.

32. Amend § 210.55 by revising
paragraph (b) to read as follows:

§210.55 Content of service copies.

* * * * *

(b) If the Commission determines that
the complaint, motion for temporary
relief, or any exhibits or attachments
thereto contain excessive designations
of confidentiality that are not warranted
under § 201.6(a) of this chapter, the
Commission may require the
complainant to file and serve new
nonconfidential versions of the
aforesaid submissions in accordance
with § 210.54 and may determine that
the 35-day period under § 210.58 for
deciding whether to institute an
investigation and to provisionally
accept the motion for temporary relief
for further processing shall begin to run
anew from the date the new non-
confidential versions are filed with the
Commission and served on the
proposed respondents in accordance
with § 210.54.

33. Amend § 210.56 by revising:

a. The first and fourth paragraphs of
the sample notice in paragraph (a); and

b. The second sentence of paragraph
(b) to read as follows:

§210.56 Notice accompanying service
copies.

(a) * *x %

Notice is hereby given that the
attached complaint and motion for
temporary relief will be filed with the
U.S. International Trade Commission in
Washington, DC on ,20__. The
filing of the complaint and motion will
not institute an investigation on that
date, however, nor will it begin the
period for filing responses to the
complaint and motion pursuant to 19
CFR 210.13 and 210.59.

* * * * *

If the Commission determines to
conduct an investigation of the
complaint and motion for temporary
relief, the investigation will be formally
instituted on the date the Commission
publishes a notice of investigation in the
Federal Register pursuant to 19 CFR
210.10(b). If an investigation is
instituted, copies of the complaint, the
notice of investigation, and the
Commission’s Rules of Practice and
Procedure (19 CFR part 210) will be
served on each respondent by the
Commission pursuant to 19 CFR
210.11(a). * * *

* * * * *

(b) * * * The supplementary notice
shall be served by messenger, overnight
delivery, or equivalent means. * * *

34, Revise §210.58 to read as follows:

§210.58 Provisional acceptance of the
motion.

The Commission shall determine
whether to accept a motion for
temporary relief at the same time it
determines whether to institute an
investigation on the basis of the
complaint. That determination shall be
made within 35 days after the complaint
and motion for temporary relief are filed
unless the 35-day period is restarted
pursuant to §§210.53(a), 210.54, 210.55
or 210.57 or exceptional circumstances
exist which preclude adherence to the
prescribed deadline. (See § 210.10(a)(1)).
Before the Commission determines
whether to provisionally accept a
motion for temporary relief, the motion
will be examined for sufficiency and
compliance with §§210.52, 210.53(a) (if
applicable), 210.54 through 210.56 as
well as §§201.8, 210.4 and 210.5. The
motion will be subject to the same type
of preliminary investigatory activity as
the complaint. (See § 210.9(b).)
Commission rejection of an insufficient
or improperly filed complaint will
preclude acceptance of a motion for
temporary relief. Commission rejection
of a motion for temporary relief will not
preclude institution of an investigation
on the complaint.

35. Amend § 210.66 by revising the
last sentence of paragraph (c) to read as
follows:

§210.66 Initial determination concerning
temporary relief; Commission action
thereon.

* * * * *

(c) * * * The parties shall serve their
comments on other parties by
messenger, overnight delivery, or
equivalent means.

* * * * *

36. Amend § 210.67 by revising the
section heading and paragraph (a) to
read as follows:

§210.67 Remedy, the public interest, and
bonding.

* * * * *

(a) While the motion for temporary
relief is before the administrative law
judge, he may compel discovery on
matters relating to remedy, the public
interest and bonding (as provided in
§210.61). The administrative law judge
also is authorized to make findings
pertaining to the public interest, as
provided in § 210.66(a). Such findings
may be superseded, however, by
Commission findings on that issue as

provided in paragraph (c) of this
section.

Subpart I—Enforcement Procedures
and Advisory Opinions

§210.70 [Transferred]

37. Transfer § 210.70 from subpart I to
subpart H.

38. Amend § 210.71 by revising
paragraph (a)(1) to read as follows:

§210.71 Information gathering.

(a) Power to require information. (1)
Whenever the Commission issues an
exclusion order, the Commission may
require any person to report facts
available to that person that will help
the Commission assist the U.S. Customs
Service in determining whether and to
what extent there is compliance with
the order. Similarly, whenever the
Commission issues a cease and desist
order or a consent order, it may require
any person to report facts available to
that person that will aid the
Commission in determining whether
and to what extent there is compliance
with the order or whether and to what
extent the conditions that led to the

order are changed.
* * * * *

39. Amend § 210.75 by revising
paragraphs (b)(3), (b)(4)(ii), and (c) to
read as follows:

§210.75 Proceedings to enforce exclusion
orders, cease and desist orders, consent
orders, and other Commission orders.

* * * * *

(b) * * *

(3) The Commission, in the course of
a formal enforcement proceeding under
this section may hold a public hearing
and afford the parties to the
enforcement proceeding the opportunity
to appear and be heard. The hearing will
not be subject to sections 554, 555, 556,
557 and 702 of title 5 of the United
States Code. The Commission may
delegate the hearing to a presiding
administrative law judge, who shall
certify an initial determination to the
Commission. That initial determination
shall become the determination of the
Commission 90 days after the date of
service of the initial determination
unless the Commission, within 90 days
after the date of such service shall have
ordered review of the initial
determination on certain issues therein,
or by order shall have changed the
effective date of the initial
determination.

(4) * Kk %

(ii) Bring civil actions in a United
States district court pursuant to
paragraph (c) of this section (and section
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337(f)(2) of the Tariff Act of 1930) to
recover for the United States the civil
penalty accruing to the United States
under that section for the breach of a
cease and desist order or a consent
order, and to obtain a mandatory
injunction incorporating the relief the
Commission deems appropriate for
enforcement of the cease and desist
order or consent order; or

* * * * *

(c) Court enforcement. To obtain
judicial enforcement of an exclusion
order, a cease and desist order, a
consent order, or a sanctions order, the
Commission may initiate a civil action
in the U.S. district court. In a civil
action under section 337(f)(2) of the
Tariff Act of 1930, the Commission may
seek to recover for the United States the
civil penalty accruing to the United
States under that section for the breach

of a cease and desist order or a consent
order, and may ask the court to issue a
mandatory injunction incorporating the
relief the Commission deems
appropriate for enforcement of the cease
and desist order or consent order. The
Commission may initiate a proceeding
to obtain judicial enforcement without
any other type of proceeding otherwise
available under section 337 or this
subpart or without prior notice to any
person, except as required by the court
in which the civil action is initiated.
40. Amend § 210.79 by revising
paragraph (a) to read as follows:

§210.79 Advisory Opinions.

(a) Advisory opinions. Upon request
of any person, the Commission may,
upon such investigation as it deems
necessary, issue an advisory opinion as
to whether any person’s proposed

course of action or conduct would
violate a Commission exclusion order,
cease and desist order, or consent order.
The Commission will consider whether
the issuance of such an advisory
opinion would facilitate the
enforcement of section 337 of the Tariff
Act of 1930, would be in the public
interest, and would benefit consumers
and competitive conditions in the
United States, and whether the person
has a compelling business need for the
advice and has framed his request as
fully and accurately as possible.
Advisory opinion proceedings are not
subject to sections 554, 555, 556, 557,
and 702 of title 5 of the United States
Code.

* * * * *

41. Amend part 210 by adding
Appendix A to read as follows:

APPENDIX A TO PART 210.—ADJUDICATION AND ENFORCEMENT

Initial determination concerning

Petitions for review due

Response to petitions due

Commission deadline for deter-
mining whether to review the ini-
tial determination

Violation §210.42(a)(1) ...ccevvevvvveeen

Forfeiture of respondent's bond
§210.50(d)(3).

Forfeiture of complainant's tem-
porary relief bond §210.70(c).

Summary initial determination that
would terminate the investigation
if it became the Commission’s
final determination §210.42(c).

Other matters §210.42(c)

Formal enforcement
§210.75(b).

proceedings

12 days from service of the initial
determination.

10 days from service of the initial | 5
determination.

10 days from service of the initial | 5
determination.

10 days from service of the initial | 5
determination.

5 business days from service of | 5
the initial determination.

By order of the Commission

tion.
any petition.
any petition.

any petition.

any petition.

8 days from service of any peti-
business days from service of
business days from service of

business days from service of

business days from service of

By order of the Commission

60 days from service of the initial
determination.

45 days from service of the initial
determination.

45 days from service of the initial
determination.

45 days from service of the initial
determination.

30 days from service of the initial
determination on private par-
ties.

90 days from service of the initial
determination on private par-
ties.

Issued: December 14, 2007.
Marilyn R. Abbott,
Secretary to the Commission.
[FR Doc. E7-24591 Filed 12-19-07; 8:45 am]
BILLING CODE 7020-02-P

DEPARTMENT OF LABOR

Mine Safety and Health Administration

30 CFR Part 75

RIN 1219-AB40

Fire Extinguishers in Underground
Coal Mines

AGENCY: Mine Safety and Health
Administration, Labor.

ACTION: Proposed rule; close of comment
period.

SUMMARY: The Mine Safety and Health
Administration (MSHA), is proposing to
amend the current standard for the
quantity and location of firefighting
equipment and materials underground
to ensure that they are readily available
to quickly extinguish a fire. In lieu of
the current requirements for rock dust
and other firefighting materials, this
proposed rule would allow the use of
portable fire extinguishers in working
sections of underground anthracite coal
mines that have no electrical equipment
at the face and produce less than 300
tons of coal per shift. The rule also
would require an additional fire
extinguisher in lieu of rock dust at
temporary electrical installations in all
underground coal mines.

DATES: All comments must be received
at MSHA no later than midnight Eastern
Standard Time on February 4, 2008.

ADDRESSES: (1) Identify all comments by
“RIN 1219-AB40” and send them to
MSHA as follows:

¢ Electronically through the Federal
e-Rulemaking portal at http://
www.regulations.gov or by e-mail to
zzMSHA-comments@dol.gov.

¢ By facsimile to 202-693-9441.

¢ By mail or hand delivery to MSHA,
Office of Standards, Regulations, and
Variances, 1100 Wilson Boulevard,
Room 2350, Arlington, Virginia 22209-
3939. If comments are hand-delivered,
please stop by the 21st floor first to
check in with the receptionist.

(2) MSHA will post all comments on
the internet without change, including
any personal information they may
contain. Rulemaking comments can be
accessed via the internet at http://
www.msha.gov/regsinfo.htm or in
person at MSHA'’s public reading room
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at 1100 Wilson Boulevard, Room 2349,
Arlington, Virginia.

(3) Subscribe to MSHA'’s list serve at
http://www.msha.gov/subscriptions/
subscribe.aspx to receive an e-mail
notification when MSHA publishes
rulemaking documents in the Federal
Register.

Hearings: Public hearings will be
scheduled if requested.

Information Collection Requirements.
Comments concerning the information
collection requirements must be clearly
identified as such and sent to both the
Office of Management and Budget
(OMB) and MSHA as follows:

(1) To OMB: All comments may be
sent by mail to the Office of Information
and Regulatory Affairs, Office of
Management and Budget, New
Executive Office Building, 725 17th
Street, NW., Washington, DC 20503,
Attn: Desk Officer for MSHA; and

(2) To MSHA: Comments must be
clearly identified by RIN: 1219—AB40 as
comments on the information collection
requirements and transmitted to MSHA
as indicated above under ADDRESSES.
FOR FURTHER INFORMATION CONTACT:
Patricia W. Silvey at 202—693—9440
(Voice), 202—-693-9441 (Fax), or
Silvey.Patricia@dol.gov (E-mail).
SUPPLEMENTARY INFORMATION:

1. Introduction

The existing safety standards under
30 CFR part 75, subpart L—Fire
Protection, are designed to ensure that
firefighting equipment and materials are
readily available to quickly extinguish a
fire and prevent its spread. Because of
the explosive nature of coal dust and the
possible presence of methane gas, there
is great potential for a fire to spread to
other areas of the underground coal
mine. Historical records demonstrate
that the consequences of a fire in an
underground coal mine can be
disastrous.

II. Background

The Bureau of Mines in the U.S.
Department of the Interior (Bureau)
promulgated and enforced fire
protection standards under the Federal
Coal Mine Safety Act (30 U.S.C. 451—
483). These standards continued in
effect under the Federal Coal Mine
Health and Safety Act of 1969 (Coal Act)
through a transfer provision in the law.
On November 20, 1970 (35 FR 17890),
the Bureau revised its standards
addressing fire protection in
underground coal mines. The revised
standards continued in effect under the
Federal Mine Safety and Health Act of
1977 (Mine Act) through a transfer
provision in the law when the

enforcement of mine safety and health
standards was moved from the
Department of the Interior to the
Department of Labor. The standard
addressed in this rule has not changed
since that time.

A. Petition for Modification of a
Mandatory Safety Standard

Section 101(c) of the Mine Act allows
a mine operator or the representative of
miners to petition MSHA for a
modification of an existing safety
standard. After investigating each
petition, MSHA may grant a
modification from the application of a
safety standard when MSHA determines
that—

(1) The alternative method for
achieving the desired result will at all
times guarantee no less than the same
measure of protection as the existing
standard, or

(2) The application of the existing
standard will result in a diminution of
safety to miners at that mine.

This proposed rule would eliminate
the need for a mine operator to file a
petition for modification of an existing
standard in order to permit the use of
portable fire extinguishers in lieu of
rock dust and other firefighting
materials in the working sections of
underground anthracite coal mines that
produce less than 300 tons of coal per
shift and use no electrical equipment at
the face.

Also, many underground coal mine
operators have filed petitions for
modification to use portable fire
extinguishers at temporary electrical
installations. This proposed rule would
eliminate the requirement for rock dust
and instead would require portable fire
extinguishers at underground temporary
electrical installations. Adding this
requirement would eliminate the need
to petition for permission to use fire
extinguishers at these locations.

B. Rock Dust for Fire Protection

Rock dust is an inorganic, non-
combustible dust, such as crushed
limestone, that the mine operator
spreads on coal surfaces to reduce the
chance of stirring up an explosive
suspension of coal dust. The rock dust
also can work as a fire suppressant by
smothering or quenching the flame. It is
widely used in coal mining to reduce
the likelihood of coal dust explosions or
flame propagation. A single bag of rock
dust weighs about 40 pounds when dry.
In damp environments, a bag of rock
dust will absorb water, rendering it
unusable for fire prevention or
suppression purposes. Damp rock dust
becomes somewhat plastic in
consistency and dries into a hard, brick-

like mass. The presence of bags of rock
dust can give a false sense of security for
firefighting purposes because the rock
dust can absorb water even through a
sealed bag. The miner or mine operator
can be unaware that the rock dust is
useless as a fire suppressant until trying
to use it. Bags of rock dust must be
protected from moisture, checked
frequently, and replaced if wet or
hardened. This lifting and moving of
heavy bags of rock dust increases the
risk of personal injury for miners.

C. Requirements for Portable Fire
Extinguishers

Existing standard § 75.1100-1 sets
minimum requirements for the type and
quality of firefighting equipment
required in 30 CFR part 75, subpart L—
Fire Protection. Paragraph (e) of
§ 75.1100-1 describes the criteria for a
portable fire extinguisher as follows:

(e) Portable fire extinguisher: A portable fire
extinguisher shall be either (1) a
multipurpose dry chemical type containing a
nominal weight of 5 pounds of dry powder
and enough expellant to apply the powder or
(2) a foam-producing type containing at least
2%/2 gallons of foam-producing liquids and
enough expellant to supply the foam. Only
fire extinguishers approved by the
Underwriters Laboratories, Inc., or Factory
Mutual Research Corp., carrying appropriate
labels as to type and purpose, shall be used.
After March 30, 1971, all new portable fire
extinguishers acquired for use in a coal mine
shall have a 2A 10 BC or higher rating.

III. Section-by-Section Discussion

Existing standard § 75.1100-2 sets
requirements for the quantity and
location of firefighting equipment and
materials in underground coal mines. At
working sections, paragraph (a) requires
240 pounds of rock dust (about six
bags), two portable fire extinguishers,
and a ready supply of water or dry
chemical. At permanent electrical
installations, paragraph (e)(1) requires
two portable fire extinguishers or one
having twice the minimum capacity
specified for a portable fire extinguisher
in existing § 75.1100—1(e). Rock dust is
not required at permanent electrical
installations. At temporary electrical
installations, however, paragraph (e)(2)
requires one portable fire extinguisher
and 240 pounds of rock dust.

A. Section 75.1100-2(a): Working
Sections

Existing § 75.1100-2(a) includes
different requirements for readily
available firefighting equipment and
materials in working sections based on
the mine’s production. Because
anthracite coal mines typically produce
only 10 to 20 tons of coal per shift, they
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are covered by existing § 75.1100—
2(a)(2), which requires—

(2) Each working section of coal mines
producing less than 300 tons of coal per shift
shall be provided with two portable fire
extinguishers, 240 pounds of rock dust in
bags or other suitable containers, and at least
500 gallons of water and at least 3 pails of
10 quart capacity. In lieu of the 500 gallon
water supply a waterline with sufficient hose
to reach the working places, a portable water
car (500 gallons capacity) or a portable all-
purpose dry powder chemical car of at least
125-pounds capacity may be provided.

These options, however, do not
address or accommodate the typical
conditions in the working sections of
underground anthracite coal mines.
This proposed rule would add new
paragraph § 75.1100-2(a)(3) to provide
an additional compliance option for
underground anthracite coal mines and
make nonsubstantive format changes to
§75.1100-2(a)(2).

1. Addition of § 75.1100-2(a)(3) for
Underground Anthracite Coal Mines

New paragraph §75.1100-2 would
apply only to underground anthracite
coal mines. Almost all of these mines
still use mining methods that were
developed over 150 years ago to suit
their unique geological characteristics.
Anthracite coal is a hard coal found in
undulating, steeply pitched veins, and
mined with slow, non-mechanized
mining methods. In contrast,
bituminous coal is softer and generally
found in horizontal veins. Bituminous
coal production uses highly mechanized
methods and depends on electricity for
face equipment.

Anthracite mining uses methods and
systems that rely on manual labor with
little or no mechanization. Electricity
that can cause or contribute to a fire
hazard is usually non-existent near the
face. Typically, anthracite coal mines
operate face equipment using air driven
motors for coal drills, air driven fans to
supplement face ventilation, and air
driven saws and hoists for the cutting
and placement of timber.

Mining conditions in underground
anthracite coal mines are generally wet
and removal of water from the face areas
is a major problem. The steep grade
permits natural water drainage in open,
on-grade ditches from the face area to a
slope sump where it is stored and
eventually pumped to a suitable water
treatment area. Waterlines are seldom
installed to the face.

Anthracite coal has a low volatile
ratio and the dust does not propagate an
explosion. Anthracite coal’s ignition
temperature is high (925 to 970 degrees
Fahrenheit) compared to bituminous
coal’s ignition temperature (700 to 900

degrees Fahrenheit). Thus, anthracite
coal dust is harder to ignite than
bituminous coal dust and the risk of a
fire is lower in anthracite coal mines
than in bituminous coal mines. There
has been only one reported fire
underground in an anthracite coal mine
since implementation of the Mine Act.
This fire occurred at a mine that used
electrical equipment at the face.

In summary, almost all underground
anthracite coal mines are steeply sloped
with little space underground for
storage of firefighting equipment or
materials; they use hand-operated or
mechanical equipment, rather than
electrical equipment (a potential
ignition source), underground at the
face where coal is mined; and they are
wet, causing rock dust to become hard
and unusable for firefighting. In
addition, anthracite coal mine dust has
low volatility, is difficult to ignite, and
does not propagate an explosion.

2. Discussion of Alternative for
Underground Anthracite Coal Mines

Because of the uniqueness of the
mining methods and conditions in
underground anthracite mines,
anthracite mine operators have
petitioned MSHA to allow the use of
only portable fire extinguishers to
replace existing requirements where
rock dust, water cars, and other water
storage are not practical. The mine
operators assert that the alternative
method will at all times guarantee no
less than the same measure of protection
as that afforded by the standard. From
1994 through 2004, MSHA received
over 60 petitions for modification of
existing paragraph (a)(2) of § 75.1100-2
and granted 54 for working sections at
underground anthracite coal mines. The
rest were dismissed for reasons
unrelated to the merits of the proposed
alternative method. For example, one
petition was dismissed because the
mine went out of business. None of the
petitions were denied for safety reasons.
MSHA granted the petitions for a
modification with the following
conditions.

1. Fire extinguisher(s) having at least four
times the minimum capacity specified for a
portable fire extinguisher in 30 CFR 75.1100—
1(e) shall be located no greater than 500 feet
from the working face.

2. Fire extinguisher(s) having at least six
times the minimum capacity specified for a
portable fire extinguisher in 30 CFR 75.1100—
1(e) shall be located at the entrance to the
gangway at the bottom of the slope.

There were no significant adverse
comments filed on these petitions.
Based on MSHA'’s experience and
investigation of these petitions for
modification, MSHA concluded that the

use of fire extinguishers in the
situations addressed is a safe alternative
to existing requirements. The granted
alternative method provides for a quick
response to any fire on the section and
does not reduce protection for miners.
In addition, because there are a variety
of fire extinguishers currently available,
MSHA anticipates no problems in
obtaining fire extinguishers.

This proposed rule would incorporate
the language from these granted
petitions for modification into new
paragraph § 75.1100-2(a)(3). The
Agency has made changes to the
language from these petitions to clarify
the mine operator’s responsibility
regarding the size of fire extinguishers
required. Thus, this proposed rule
would eliminate the need to file a
petition for modification to use only
portable fire extinguishers, in lieu of the
firefighting equipment and materials
required by existing paragraph (a)(2), for
fighting fires at working sections of
underground anthracite coal mines that
have no electrical equipment at the
working section. The proposed rule
would not apply to the few
underground anthracite coal mines that
use electrical equipment at the working
section.

B. Section 75.1100-2(e): Electrical
Installations

Existing § 75.1100-2(e) causes
unnecessary compliance difficulties for
some mines with temporary electrical
installations underground. Under the
existing standard, permanent and
temporary electrical installations have
different requirements for firefighting
equipment and materials. Existing
§ 75.1100-2(e) requires that—

(e) Electrical installations. (1) Two portable
fire extinguishers or one extinguisher having
at least twice the minimum capacity
specified for a portable fire extinguisher in
§75.1100-1(e) shall be provided at each
permanent electrical installation.

(2) One portable fire extinguisher and 240
pounds of rock dust shall be provided at each
temporary electrical installation.

1. Characteristics of Underground
Electrical Installations

The difference between permanent
and temporary underground electrical
installations can be negligible in regard
to their potential fire hazard. For
example, MSHA generally considers
electrical installations located outby the
working section to be permanent and
those on the working section to be
temporary. However, MSHA considers a
battery charging station to be temporary
because it moves, even though it is
outby the working section. If the
electrical installation is in a fireproof
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enclosure, then MSHA considers it to be
permanent. If not, MSHA considers it
temporary. MSHA considers a power
center supplying the belt line to be
permanent, but one supplying a portable
compressor to be temporary. Typically,
temporary electrical installations are
unattended pumping stations located in
remote areas of the mine, battery
charging stations, power installation
transformers, and section power centers
for operating electrical face equipment.

2. Elimination of Separate Requirements
for Permanent and Temporary Electrical
Installations

From 1994 through 2004, MSHA
received 34 petitions for modification of
paragraph (e)(2) of § 75.1100-2 and
granted all of them. The petitioners
asserted that it is difficult to comply
with the current standard for temporary
electrical installations in wet and damp
environments, such as pumping
stations, because the rock dust becomes
unusable for firefighting purposes. The
mine operator must check these
locations frequently to assure that the
rock dust is kept dry for use in the event
of a fire. The petitioners assert that the
exclusive use of portable fire
extinguishers as an alternative means of
extinguishing fires is at least as effective
as the existing standard. They also have
asserted that, in some cases, portable
fire extinguishers may be a safer fire
suppressant because lifting the heavy
bags of rock dust increases the risk of
personal injury.

In granting these petitions, MSHA
acknowledged the tendency of rock dust
to harden over time and become brick-
like when exposed to humidity, which
greatly reduces the value of the rock
dust as a firefighting tool. MSHA has no
evidence of adverse outcomes
associated with these granted petitions.
Although MSHA did not receive any
comments contesting the granted
petitions, MSHA received a few
comments on the petitions requesting
that the Agency require a minimum of
two fire extinguishers as the alternative
method. Two fire extinguishers may be
preferable in some situations to allow
two miners to fight the fire
simultaneously or to provide a backup
should one of the portable fire
extinguishers fail.

3. Impact of This Proposed Rule

This proposed rule would modify
existing § 75.1100-2(e) to eliminate the
separate requirements for permanent
and temporary electrical installations. It
would remove the requirement for rock
dust at temporary underground
electrical installations and require two
portable fire extinguishers, or one

having twice the minimum capacity, at
all electrical installations. Essentially,
the proposed rule would make the
requirements for fire extinguishers at
temporary electrical installations
identical to the current requirements at
permanent electrical installations. The
Agency has made changes to the
regulatory language to clarify the mine
operator’s responsibility regarding the
size of fire extinguishers required. This
revision would not reduce protection for
miners.

MSHA believes that all of the
proposed revisions offer greater
flexibility, provide no less protection to
affected miners, and do not result in a
diminution of safety to miners.

IV. Executive Order 12866

Executive Order (E.O.) 12866 requires
that regulatory agencies assess both the
costs and benefits of significant
regulatory action. Under the Executive
Order, a “‘significant regulatory action”
is one meeting any number of specified
conditions, including the following:
Having an annual effect on the economy
of $100 million or more; creating a
serious inconsistency or interfering with
an action of another agency; materially
altering the budgetary impact of
entitlements or the rights of entitlement
recipients; or raising novel legal or
policy issues. MSHA has determined
that this proposed rule would not have
an annual effect of $100 million or more
on the economy and that, therefore, it is
not an economically “significant
regulatory action” under section 3(f) of
E.O. 12866. MSHA, however, has
concluded that the proposed rule is
otherwise significant under Executive
Order 12866 because it raises novel
legal or policy issues.

A. Population-at-Risk

As of 20086, this proposed rule would
apply to 670 underground coal mine
operators employing 42,667 miners
(excluding office workers).

B. Costs

This proposed rule potentially would
affect all coal mines that have temporary
electrical installations underground and
about 20 active underground anthracite
coal mines. As described below, MSHA
estimates that the annual cost savings of
this proposed rule would be $2,366.1

1. Costs of Portable Fire Extinguishers
and Rock Dust

MSHA experience indicates that a 10-
to 20-pound fire extinguisher is the
industry standard. In addition, existing

182,366 = $929 (savings to new anthracite coal
mines) + $1,436 (savings to new temporary
electrical installations).

standards already require the mine
operator to inspect and maintain the fire
extinguishers periodically and replace
them as necessary. The portable fire
extinguishers have a shelf life of about

4 years. The cost to refill an emptied fire
extinguisher is about 25 percent of its
initial cost of about $25.00 for an
industrial strength 2A:10B:C nominal 5-
pound fire extinguisher. MSHA does not
require mine operators to report fires
lasting less than 10 minutes from time
of discovery and, therefore, has no
estimate of the frequency with which a
portable fire extinguisher is used and
refilled. MSHA considers the
maintenance of portable fire
extinguishers to be an essential business
practice for underground coal mines.

The cost for 240 pounds of rock dust
(six 40-pound bags) is about $6.00
($1.00 per bag). Although rock dust
usually does not require maintenance, it
has to be replaced routinely in wet or
damp environments, or otherwise
protected to prevent it from becoming
unusable. The shelf life of rock dust
varies considerably in damp or wet
environments. In addition to the labor
cost for routine checking and replacing
bags of rock dust, the cost associated
with heavy, re-sealable plastic bags or
other methods of prolonging the shelf
life of rock dust under these conditions
is about $2 per bag.

2. Cost Savings for New Underground
Anthracite Coal Mines

MSHA estimates that this proposed
rule would have no cost impact on the
20 active underground anthracite coal
mines because, currently, they are
operating under an alternative method
that allows them to provide and rely
solely on portable fire extinguishers for
firefighting on the working section. This
proposed rule, however, would benefit
new underground anthracite coal mines
by eliminating the need for the mine
operator to file a petition for
modification in order to provide and
rely solely on portable fire extinguishers
in lieu of the water and rock dust
required by the existing standard.

MSHA estimates that the average cost
of filing a petition for modification is
$465. MSHA estimates that it takes a
mine supervisor, earning $57.82 per
hour, 8 hours to prepare the petition for
modification and that, on average, it
takes a clerical worker, earning $20.96
per hour, 0.1 hours to copy and mail a
petition.? On average, two new
underground anthracite coal mines open

2$464.66 = (8 hours x $57.82) + (0.1 hour x
$20.96).
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each year.? Therefore, the associated
annual cost savings for new
underground anthracite coal mines
would be about $929.4

3. Cost Savings for Temporary Electrical
Installations at Underground Coal Mines

Existing paragraph (e)(1) of § 75.1100—
2 requires two portable fire
extinguishers, or one fire extinguisher
having at least twice the minimum
capacity specified in existing § 75.1100—
1(e), at each permanent underground
electrical installation. Existing
paragraph (e)(2) of § 75.1100-2 requires
one portable fire extinguisher and 240
pounds of rock dust at each temporary
underground electrical installation. This
proposed rule would eliminate the
distinction between permanent and
temporary electrical installations. It
would modify existing § 75.1100-2(e) by
removing the sub-paragraph
designations (1) and (2) and applying
the requirements for permanent
electrical installations currently in
paragraph (1) to all underground
electrical installations. For the purpose
of this analysis, MSHA estimates that
most existing temporary electrical
installations are already in compliance
with this proposed rule because they
contain two portable fire extinguishers
or one having at least twice the
minimum capacity.

As previously noted, from 1994
through 2004, MSHA received and
granted 34 petitions for modification of
existing § 75.1100-2(e)(2). This averages
to be about 3.1 petitions per year. Under
the proposed rule, it would be
unnecessary for a mine operator to file
a petition for modification to obtain
permission to rely exclusively on fire
extinguishers for fighting fires at the
mine’s temporary electrical
installations. Based on 3.1 petitions per
year at an average cost of $465 for filing
a petition for modification, MSHA
estimates that the annual cost savings
would be about $1,436 for underground
coal mines.5

C. Benefits

The proposed rule would allow the
exclusive use of portable fire
extinguishers in certain locations in the
mine without the need for a mine
operator to file a petition for
modification and wait for MSHA
approval.

The most significant benefit is that
rock dust, that can quickly be rendered
ineffective by dampness, can be

3 This is the average number of underground
anthracite coal mines that opened in each year from
1999-2005.

4$929 = 2 petitions x $464.66 per petition.

58$1,436 = 3.1 petitions x $464.66 per petition.

replaced immediately by a more
effective and reliable fire suppressant, a
portable fire extinguisher. An additional
advantage of portable fire extinguishers
is that they are easier to transport. A
mine operator will usually be able to
replace a damaged or spent fire
extinguisher more quickly than 240
pounds of rock dust. MSHA also can
reasonably anticipate a decreased risk of
personal injury related to lifting and
moving heavy bags of rock dust that
have become hard and unusable.®

D. Feasibility

MSHA has concluded that the
requirements of the proposed rule
would be both technologically and
economically feasible. This proposed
rule would be technologically feasible
because it would not be technology-
forcing nor involve activities on the
frontiers of scientific knowledge. This
proposed rule would be economically
feasible because it provides a cost
saving to underground coal mines. Cost
savings are based on new underground
anthracite coal mine operators not
having to file petitions for modification
to use portable fire extinguishers in lieu
of rock dust and other fire fighting
materials at the working sections of
underground anthracite coal mines that
use no electrical equipment at the face
and produce less than 300 tons of coal
per shift. Likewise, there would be a
cost savings for both existing and new
underground coal mine operators not
having to file petitions for modification
to use portable fire extinguishers in lieu
of rock dust at temporary underground
electrical installations.

V. The Regulatory Flexibility Act (RFA)
and the Small Business Regulatory
Enforcement Fairness Act (SBREFA)

Pursuant to the Regulatory Flexibility
Act (RFA) of 1980 as amended by the
Small Business Regulatory Enforcement
Fairness Act (SBREFA), MSHA has
analyzed the impact of the proposed
rule on small businesses. Further,
MSHA has made a determination with
respect to whether or not MSHA can
certify that the proposed rule would not
have a significant economic impact on
a substantial number of small entities
that are covered by this rulemaking.
Under the SBREFA amendments to the
RFA, MSHA must include in the rule a
factual basis for this certification. If a
rule will have a significant economic
impact on a substantial number of small

6 MSHA injury data contain 332 injuries between
1999 and September 2005 where the phrase “rock
dust” appears in the accident narrative. Of these
332 injuries, 120 (=39%) involved lifting, carrying,
or moving rock dust or bags of rock dust.

entities, MSHA must develop a
regulatory flexibility analysis.

A. Definition of a Small Mine

Under the RFA, in analyzing the
impact of a rule on small entities,
MSHA must use the Small Business
Administration (SBA) definition for a
small entity or, after consultation with
the SBA Office of Advocacy, establish
an alternative definition for the mining
industry by publishing that definition in
the Federal Register for notice and
comment. MSHA has not taken such an
action and, consequently, must use the
SBA definition. The SBA defines a
small entity in the mining industry as
an establishment with 500 or fewer
miners.

MSHA has also looked at the impacts
of MSHA'’s rules on a different subset of
mines that MSHA and the mining
community have traditionally referred
to as “small mines,” those having fewer
than 20 miners. In general, these “small
mines” differ from mines employing 20
or more miners not only in the number
of miners, but also in economies of scale
in material produced, in the type and
amount of production equipment, and
in supply inventory. Therefore, their
costs of complying with MSHA’s rules
and the impact of the rules on them will
also tend to be different. It is for this
reason that “small mines” employing
fewer than 20 miners are of special
concern to us.

This analysis complies with the legal
requirements of the RFA for an analysis
of the impacts on ‘“‘small entities” while
continuing MSHA'’s traditional
definition of “small mines.” MSHA
concludes that the Agency can certify
that the proposed rule would not have
a significant economic impact on a
substantial number of small entities that
are covered by this rulemaking. MSHA
has determined that this is the case both
for mines affected by this rulemaking
with fewer than 20 miners and for
mines affected by this rulemaking with
500 or fewer miners.

B. Factual Basis for Certification

This proposed rule would provide at
least the same level of protection for
miners as the current standard. It would
result in a net cost savings and have no
adverse economic impact on the
underground coal mining industry.

MSHA estimated that 2006
production for underground coal mines
was 7,817,859 tons for mines that had
fewer than 20 miners and 277,634,777
tons for mines that had 500 or fewer
miners. Using the 2005 price of
underground coal of $36.42 per ton,
MSHA estimates the 2006 underground
coal revenues to be about $285 million
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for mines employing fewer than 20
miners and $10.1 billion for mines
employing 500 or fewer miners. Using
either MSHA'’s traditional definition of
a small mine (those having fewer than
20 miners) or SBA’s definition of a
small mine (those having 500 or fewer
miners), MSHA estimates that the
proposed rule would result in a savings
in the compliance cost for underground
coal mines.

VI. Paperwork Reduction Act of 1995

Due to this rulemaking, mine
operators would no longer have to
petition MSHA for a modification of
existing paragraphs (a)(2) and (e)(2) of
§75.1100-2 in order to rely exclusively
on fire extinguishers for firefighting
purposes. Existing Office of
Management and Budget (OMB)
paperwork package 1219-0065 includes
the annual paperwork burden related to
the preparation and filing of petitions
with MSHA, including petitions for
modification to use fire extinguishers.
This proposed rule would reduce the
paperwork burden in OMB paperwork
package 1219-0065 by $2,366 and 41
hours annually.”

Existing OMB paperwork package
1219-0054 includes the annual
paperwork burden related to examining
fire extinguishers every 6 months and
writing the date of the examination on
a tag attached to the fire extinguisher.
MSHA estimates that the paperwork
burden for examining and tagging
additional fire extinguishers at
temporary electrical installations would
be negligible because almost all
temporary electrical installations are
already in compliance.

VII. Other Regulatory Considerations

A. The Unfunded Mandates Reform Act
of 1995 and Executive Order 12875:
Enhancing the Intergovernmental
Partnership (58 FR 58093)

This proposed rule would not include
any Federal mandate that may result in
increased expenditures by State, local,
or tribal governments; nor would it
increase private sector expenditures by
more than $100 million annually; nor
would it significantly or uniquely affect
small governments. Accordingly, the
Unfunded Mandates Reform Act (2
U.S.C. 1501 et seq.) requires no further
agency action or analysis.

7 $2,366 = $929 (savings for new anthracite coal
mines) + $1,436 (savings for temporary electrical
installations) and 41 hours = (8 + 0.1) hours per
petition x (2 + 3) petitions.

B. The Treasury and General
Government Appropriations Act of
1999: Assessment of Federal
Regulations and Policies on Families

This proposed rule would have no
affect on family well-being or stability,
marital commitment, parental rights or
authority, or income or poverty of
families and children. Accordingly,
section 654 of the Treasury and General
Government Appropriations Act of 1999
(5 U.S.C. 601 note) requires no further
agency action, analysis, or assessment.

C. Executive Order 12630: Government
Actions and Interference With
Constitutionally Protected Property
Rights (53 FR 8859)

This proposed rule would not
implement a policy with “takings”
implications. Accordingly, Executive
Order 12630 requires no further agency
action or analysis.

D. Executive Order 12988: Civil Justice
Reform (61 FR 4729)

This proposed rule was written to
provide a clear legal standard for
affected conduct and was carefully
reviewed to eliminate drafting errors
and ambiguities, so as to minimize
litigation and undue burden on the
federal court system. Accordingly, this
proposed rule meets the applicable
standards provided in section 3 of
Executive Order 12988.

E. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks (62 FR 19885)

This proposed rule would have no
adverse impact on children.
Accordingly, Executive Order 13045, as
amended by Executive Orders 13229
and 13296, requires no further agency
action or analysis.

F. Executive Order 13132: Federalisim
(64 FR 43255)

This proposed rule would not have
“federalism implications” because it
would not “have substantial direct
effects on the states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government.”
Accordingly, Executive Order 13132
requires no further agency action or
analysis.

G. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments (63 FR 27655)

This proposed rule would not have
“tribal implications”” because it would
not “have substantial direct effects on
one or more Indian tribes, on the
relationship between the federal

government and Indian tribes, or on the
distribution of power and
responsibilities between the federal
government and Indian tribes.”
Accordingly, Executive Order 13175
requires no further agency action or
analysis.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355)

This proposed rule would not be a
“significant energy action” because it
would not be “likely to have a
significant adverse effect on the supply,
distribution, or use of energy (including
a shortfall in supply, price increases,
and increased use of foreign supplies).”
Accordingly, Executive Order 13211
requires no further agency action or
analysis.

L. Executive Order 13272: Proper
Consideration of Small Entities in
Agency Rulemaking (67 FR 53461)

MSHA has thoroughly reviewed this
proposed rule to assess and take
appropriate account of its potential
impact on small businesses, small
governmental jurisdictions, and small
organizations. As discussed in section V
of this preamble, MSHA has determined
and certified that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. Accordingly, Executive Order
13272 requires no further agency action
or analysis.

VIII. Petitions for Modification

On the effective date of a final rule,
all existing granted petitions for
modification for the use of fire
extinguishers in lieu of rock dust and
other firefighting materials on working
sections in underground anthracite coal
mines and at temporary electrical
installations in underground coal mines
under § 75.1100-2 paragraphs (a)(2) and
(e)(2), respectively, would be revoked.
Thereafter, mine operators would be
required to comply with the provisions
of the final rule.

List of Subjects in 30 CFR Part 75

Coal mines, Fire prevention, Mine
safety and health, Safety, Underground
mining.

Dated: December 12, 2007.

Richard E. Stickler,

Assistant Secretary for Mine Safety and
Health.

For the reasons discussed in the
preamble, the Mine Safety and Health
Administration is proposing to amend
30 CFR part 75 as follows:
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PART 75—MANDATORY SAFETY
STANDARDS—UNDERGROUND COAL
MINES

1. The authority citation for part 75
continues to read as follows:

Authority: 30 U.S.C. 811.

2. Amend § 75.1100-2 by revising
paragraph (a)(2), adding paragraph
(a)(3), and revising paragraph (e) to read
as follows:

§75.1100-2 Quantity and location of
firefighting equipment.

(a)* * k%
* * * * *

(2) Each working section of coal
mines producing less than 300 tons of
coal per shift shall be provided with the
following:

(i) Two portable fire extinguishers;
and

(ii) 240 pounds of rock dust in bags
or other suitable containers; and

(iii) At least 500 gallons of water and
at least three pails of 10-quart capacity;
OR a waterline with sufficient hose to
reach the working places; OR a portable
water car of at least 500-gallon capacity;
OR a portable, all-purpose, dry-powder
chemical car of at least 125-pound
capacity.

(3) As an alternative to paragraph
(a)(2) of this section, each working
section with no electrical equipment at
the face of an anthracite coal mine
producing less than 300 tons of coal per
shift shall be provided with the
following:

(i) Portable fire extinguishers
containing a total capacity of at least 30
pounds of dry chemical or 15 gallons of
foam and located at the entrance to the
gangway at the bottom of the slope; and

(ii) Portable fire extinguishers
containing a total capacity of at least 20
pounds of dry chemical or 10 gallons of
foam and located within 500 feet from
the working face.

* * * * *

(e) Electrical installations. At each
electrical installation, the operator shall
provide two portable fire extinguishers
or one having at least 10 pounds of dry
chemical or 5 gallons of foam.

* * * * *

[FR Doc. E7—24747 Filed 12-19-07; 8:45 am]|
BILLING CODE 4510-43-P

DEPARTMENT OF DEFENSE
Office of the Secretary
[DOD-2007-HA-0010, RIN 0720-AB09]
32 CFR Part 199

TRICARE Program; Overpayments
Recovery

AGENCY: Office of the Secretary, DoD.
ACTION: Proposed rule.

SUMMARY: This rule proposes
amendments to the CHAMPUS and
TRICARE program regulation that
governs the recoupment of erroneous
payments. The proposed rule
implements changes required by the
Debt Collection Improvement Act of
1996 and the revised Federal Claims
Collection Standards.

DATES: Comments must be received on
or before February 19, 2008. Do not
submit comments directly to the point
of contact or mail your comments to any
address other that what is shown below.
Doing so will delay the posting of the
submission.

ADDRESSES: You may submit comments,
identified by docket number and or RIN
number and title, by any of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Federal Docket Management
System Office, 1160 Defense Pentagon,
Washington, DC 20301-1160.

Instructions: All submissions received
must include the agency name and
docket number or Regulatory
Information Number (RIN) for this
Federal Register document. The general
policy for comments and other
submissions from members of the public
is to make these submissions available
for public viewing on the Internet at
http://regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT: Gail
L. Jones, (303) 676—3401.

SUPPLEMENTARY INFORMATION:

Background and Purpose

On December 23, 1985, the Office of
the Secretary of Defense published a
final rule in the Federal Register (50 FR
52315), clarifying specific procedures
and criteria in the assertion, collection
or compromise of federal claims and the
suspension or termination of collection
action on such claims arising under the
operation of the Civilian Health and
Medical Program of the Uniformed
Services (CHAMPUS). Section 199.11,

“Overpayments Recovery,” addresses
claims in favor of the United States
arising under the Federal Claims
Collection Act (recoupment claims).

This proposed rule implements
changes required by the Debt Collection
Improvement Act of 1996 (DCIA) and
the revised Federal Claims Collection
Standards, which were jointly issued by
the Department of the Treasury
(Treasury), and the Department of
Justice (DQYJ). The DCIA centralized the
collection of most delinquent non-tax
debt at the Department of the Treasury
Financial Management Service
(Treasury). Agencies are now required
to refer debts to Treasury for centralized
administrative offset under the Treasury
Offset Program (TOP) and to transfer
debts to Treasury for collection on the
agencies’ behalf, a process known as
cross-servicing.

Section-by-Section Analysis

Paragraph (a) of this proposed rule
provides that it applies to the TRICARE
program and the Civilian Health and
Medical Program of the Uniformed
Services (CHAMPUS).

Section (b)(1) of this proposed rule
has been updated to include the DCIA
and the revised Federal Claims
Collection Standards, 31 CFR parts 900—
904, as authority for collection, as well
as Treasury regulations, found at 31 CFR
part 285, subpart A, implementing the
DCIA and related statutes governing the
offset of Federal salaries (5 U.S.C. 5514,
5 CFR 550, subpart K), administrative
offset (31 U.S.C. 3716), administrative
offset of tax refunds (31 U.S.C. 3720A)
and regulations implementing the offset
of military pay under Title 37 U.S.C.
1007(c). The reference to waiver of
collection authorized by Section 743 of
the National Defense Authorization Act
for Fiscal Year 1996 has been deleted.
The legislation authorizing waiver has
expired.

Paragraph (c) of this proposed rule
has been updated to reflect that the
Director, TRICARE Management
Activity (TMA), or a designee, is
responsible for ensuring that timely
collection action is pursued. The Office
of CHAMPUS (OCHAMPUS) has been
disestablished. The functions of
OCHAMPUS are now being performed
by the TMA. The current regulation
reflects that agency authority to
compromise, suspend, or terminate
collection action was limited to claims
that did not exceed $20,000. The
proposed rule increases this amount to
$100,000 at Paragraph (g), the amount
authorized by 31 U.S.C. 3711(a)(2).

Paragraph (e) of the proposed rule is
updated to reflect that the authority to
assert, settle, compromise or to suspend
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or terminate collection on claims arising
under the Federal Claims Collection
Act, has been delegated to the Director,
TMA.

Paragraph (f)(1) of the proposed rule
adds a provision that recoupment
procedures may be modified or adapted
to conform to network agreements and
that the recoupment provisions of the
proposed rule apply if recoupment
under the network agreements is not
successful.

Paragraph (f)(3) of the proposed rule
clarifies a requirement that the
TRICARE contractor must first attempt
to recover an erroneous payment from
another health insurance plan through
the contractor’s coordination of benefits
procedures. If the overpayment cannot
be recovered from the other plan, or if
the other plan has made payment, the
erroneous payment will be recovered
from the party that received the
erroneous payment from TRICARE.

Paragraph (f)(6)(iii) of the proposed
rule provides that a minimum of one
demand letter is required and states that
the specific content, timing and number
of demand letters may be tailored to the
type and amount of debt and the
debtor’s response, if any. Paragraph
(6)(ii) of the current regulation states
that normally a total of three
progressively stronger written demands
for payment be made to a debtor at
approximately 30-day intervals and that
the demands for payment will be made
by CHAMPUS fiscal intermediary and
OCHAMPUS. The proposed rule
updates this language to reflect that
normally the TRICARE contractor will
initiate initial collection action to effect
recoupment.

Paragraph (f)(6)(iv) of the proposed
rule adds language providing that the
initial or subsequent demand letter(s)
may notify debtors of the mandatory
requirement to report delinquent debts
to credit reporting agencies and to refer
delinquent debts to collection agencies,
the Treasury Offset Program (TOP) for
collection by administrative offset from
Federal tax refunds and other amounts
payable by the Government, offset from
state payments as well as the
requirement that delinquent debts be
transferred to Treasury for collection. It
also provides that letters may include
TMA policies for referring delinquent
debts to the Department of Justice.

Paragraph (f)(6)(v) of the proposed
rule deletes language found at Paragraph
(f)(6)(iii) of the current regulation which
stated that offset under the provisions of
31 U.S.C. 3716 was not to be used with
respect to debts owed by any state or
local government. The collection of
debts owed by state and local

governments through administrative
offset is no longer prohibited.

Paragraph (f)(6)(v)(A) of the proposed
rule is added to implement a
requirement of the DCIA that eligible
non-tax debts delinquent over 180 days
be referred to Treasury for centralized
administrative offset, unless otherwise
exempted from referral. Debts that were
formerly referred directly to the Internal
Revenue Service for Tax Refund Offset
will be referred for centralized
administrative offset. It also provides
that salary offsets under 5 U.S.C. 5514
that were formerly effected through
referral to an employee’s paying agency,
pursuant to Paragraph (f)(6)(vi) of 32
CFR §199.11 will be effected through
referral for centralized administrative
offset.

Paragraph (f)(6)(vi) of the proposed
rule adds this section to implement a
mandatory requirement of the DCIA that
eligible non-tax debts delinquent over
180 days be transferred to Treasury or
a Treasury-Designated Collection Center
for collection through cross-servicing,
unless otherwise exempted from
referral.

Paragraph (f)(6)(ix) of the proposed
rule increases the minimum amount of
installment payment that may be
accepted to $75.00 per month unless the
debtor demonstrates financial hardship.
Paragraph (f)(6)(iv) of the current
regulation provides that the minimum
amount is $50.00.

Paragraph (£)(6)(xi) of the proposed
rule adds language that requires TMA to
use government-wide collection
contracts to obtain debt collection
services through private contractors as
provided in 31 CFR 901.5(b). The
current regulation provides for TMA to
contract for such services.

Paragraph (f)(6)(xii) of the proposed
rule adds language which provides that
Treasury will report debts transferred to
it for collection to credit reporting
agencies on behalf of TMA. Paragraph
(g)(1) of the proposed rule updates
language to authorize the Director, TMA
to compromise, suspend or terminate
collection action of debts that do not
exceed $100,000 (exclusive of interest,
penalties and administrative costs) or
less, or such other amount as the
Attorney General shall authorize, as
provided in 31 CFR 902.1(a). Paragraph
(b) of the current regulation limits this
authority to $20,000. Paragraph (g)(3) of
the current regulation has been deleted,
because the legislation authorizing the
waiver has expired.

Paragraph (h) of the proposed rule
increases the threshold for referral of
cases to the Department of Justice from
$600 to $2,500 or such other amount as

the Attorney General shall prescribe, as
provided in 31 CFR 904.4(a).

The effect of the proposed rule would
avoid the expense of court proceedings
for both the government and the debtor,
as well as reduce administrative
handling, provide greater flexibility to
recovery efforts, and promote timely
settlements of outstanding federal
claims.

This amendment is being published
for proposed rulemaking at the same
time as it is being coordinated within
the Department of Defense, with the
Department of Health and Human
Services, and with other interested
agencies, in order that consideration of
both internal and external comments
and publication of the final rulemaking
document can be expedited.

Regulatory Procedures

Executive Order 12866, “Regulatory
Planning and Review”

Executive Order 12886 requires that a
comprehensive regulatory impact
analysis be performed on any
economically significant regulatory
action, defined as one that would result
in an annual effect of $100 million or
more on the national economy or which
would have other substantial impacts.

Pub. L. 96-354, “Regulatory Flexibility
Act” (5 U.S.C. 601)

The Regulatory Flexibility Act (RFA)
requires that each Federal Agency
prepare and make available for public
comment, a regulatory flexibility
analysis when the agency issues a
Regulation, which would have a
significant impact on a substantial
number of small entities. This rule is
not an economically significant
regulatory action and will not have a
significant impact on a substantial
number of small entities for purposes of
the RFA, thus this proposed rule is not
subject to any of these requirements.

This proposed rule, although not
economically significant under E.O.
12866, it has been designated as
significant and has been reviewed by
the Office of Management and Budget as
required under the provisions of E.O.
12866. The changes set forth in the
proposed rule are required by the Debt
Collection Improvement Act of 1996
(Public Law 104—-134, 110 Stat.
1321,1358 (1996) (DCIA)), as
implemented by the Federal Claims
Collection Standards, joint regulations
issued by the Department of the
Treasury and the Department of Justice,
31 CFR parts 900-904.
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Pub. L. 96-511, “Paperwork Reduction
Act of 1995 (44 U.S.C. 3501, et seq.)

It has been certified that this rule does
not impose new information collection
requirements for purposes of the
Paperwork Reduction Act of 1995.

Executive Order 13132, Federalism

We have examined the impact of the
proposed rule under E.O. 13132 and it
does not have policies that have
federalism implications that would have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among various levels of
government. Therefore, consultation
with State and local officials is not
required.

This is a proposed rule. Public
comments are invited.

List of Subjects in 32 CFR Part 199

Claims, Dental health, Health care,
Health insurance, Individuals with
disabilities, and Military personnel.

Accordingly, 32 CFR part 199 is
proposed to be amended as follows:

PART 199— [AMENDED]

1. The authority citation for part 199
continues to read as follows:

Authority: 5 U.S.C. 301; 10 U.S.C. chapter
55.

2. Section 199.11 is proposed to be
revised to read as follows:

§199.11 Overpayments recovery.

(a) General. Actions to recover
overpayments arise when the
government has a right to recover
money, funds or property from any
person, partnership, association,
corporation, governmental body or other
legal entity, foreign or domestic, except
another Federal agency, because of an
erroneous payment of benefits under
both CHAMPUS and the TRICARE
program under § 199.17 of this part. The
term “Civilian Health and Medical
Program of the Uniformed Services”
(CHAMPUS) is defined in 10 U.S.C.
1072(4), and referred to under § 199.17
as the basic CHAMPUS program,
otherwise known as TRICARE Standard.
The term “TRICARE program” is
defined in 10 U.S.C. 1072(7) and is
referred to under § 199.17 as the triple-
option benefit of TRICARE Prime,
TRICARE Extra, and TRICARE
Standard. It is the purpose of this
section to prescribe procedures for
investigation, determination, assertion,
collection, compromise, waiver and
termination of claims in favor of the
United States for erroneous benefit

payments arising out of the
administration of CHAMPUS and the
TRICARE program. For the purpose of
this section, references herein to
TRICARE beneficiaries, claims, benefits,
payments, or appeals shall include
CHAMPUS beneficiaries, claims,
benefits, payments, or appeals. A claim
against several joint debtors arising from
a single incident or transaction is
considered one claim. The Director,
TRICARE Management Activity (TMA),
or a designee, may pursue collection
against all joint debtors and is not
required to allocate the burden of
payment between debtors.

(b) Authority—(1) Federal statutory
authority. The Federal Claims
Collection Act, 31 U.S.C. 3701, et seq.,
as amended by the Debt Collection Act
of 1982 and the Debt Collection
Improvement Act of 1996 (DCIA),
provides the basic authority under
which claims may be asserted pursuant
to this section. The DCIA is
implemented by the Federal Claims
Collection Standards, joint regulations
issued by the Department of the
Treasury and the Department of Justice
(DOJ) (31 CFR parts 900-904), that
prescribe government-wide standards
for administrative collection, offset,
compromise, suspension, or termination
of agency collection action, disclosure
of debt information to credit reporting
agencies, referral of debts to private
collection contractors for resolution,
and referral to the Department of Justice
for litigation to collect debts owed the
Federal government. The regulations
under this part are also issued under
Treasury regulations implementing the
DCIA (31 CFR part 285) and related
statutes and regulations governing the
offset of Federal salaries (5 U.S.C. 5514;
5 CFR 550, subpart K), administrative
offset (31 U.S.C. 3716; 31 CFR subpart
A); administrative offset of tax refunds
(31 U.S.C. 3720A) and offset of military
pay (37 U.S.C. 1007(c); Volume 7A,
Chapter 50 and Volume 7B, Chapter 28
of the Department of Defense Financial
Management Regulation, DOD
7000.14-R 1 (DoDFMR))

(2) Other authority. Federal claims
may arise under authorities other than
the federal statutes, referenced above.
These include, but are not limited to:
(i) State worker’s compensation laws
(ii) State hospital lien laws
(ii1) State no-fault automobile statutes
(iv) Contract rights under terms of

insurance policies

(c) Policy. The Director, TMA, or a
designee, shall aggressively collect all
debts arising out of its activities. Claims

1Copies may be obtained at http://www.dtic.mil/
whs/directives/.

arising out of any incident, which has
or probably will generate a claim in
favor of the government, will not be
compromised, except as otherwise
provided in this section, nor will any
person not authorized to take final
action on the government’s claim,
compromise or terminate collection
action. Title 28 U.S.C. 2415-2416
establishes a statute of limitation
applicable to the government where
previously neither limitations nor
latches were available as a defense.
Claims falling within the provisions of
this statute will be referred to the
Department of Justice without
attempting administrative collection
action, if such action cannot be
accomplished in sufficient time to
preclude the running of the statue of
limitations.

(d) Appealability. This section
describes the procedures to be followed
in the recovery and collection of federal
claims in favor of the United States
arising from the operation of TRICARE.
Actions taken under this section are not
initial determinations for the purpose of
the appeal procedures of § 199.10 of this
part. However, the proper exercise of
the right to appeal benefit or provider
status determinations under the
procedures set forth in § 199.10 of this
part may affect the processing of federal
claims arising under this section. Those
appeal procedures afford a TRICARE
beneficiary or participating provider an
opportunity for administrative appellate
review in cases in which benefits have
been denied and in which there is an
appealable issue. For example, a
TRICARE contractor may erroneously
make payment for services, which are
excluded as TRICARE benefits because
they are determined to be not medically
necessary. In that event, the contractor
will initiate recoupment action, and at
the same time, the contractor will offer
an administrative appeal as provided in
§ 199.10 of this part on the medical
necessity issue raised by the adverse
benefit determination. The recoupment
action and the administrative appeal are
separate actions. However, in an
appropriate case, the pendency of the
appeal may provide a basis for the
suspension of collection in the
recoupment case. If an appeal were
resolved entirely in favor of the
appealing party, it would provide a
basis for the termination of collection
action in the recoupment case.

(e) Delegation. Subject to the
limitations imposed by law or contained
in this section, the authority to assert,
settle, and compromise or to suspend or
terminate collection action arising on
claims under the Federal Claims
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Collection Act has been delegated to the
Director, TMA, or a designee.

(f) Recoupment of erroneous
payments. (1) Erroneous payments are
expenditures of government funds,
which are not authorized by law or this
part. Examples which are sometimes
encountered in the administration of
TRICARE include mathematical errors,
payment for care provided to an
ineligible person, payment for care
which is not an authorized benefit,
payment for duplicate claims, incorrect
application of the deductible or co-
payment or payment for services which
were not medically necessary. Claims in
favor of the government arising, as the
result of the filing of false TRICARE
claims or other fraud, fall under the
cognizance of the Department of Justice.
Consequently, procedures in this
section apply to such claims only when
specifically authorized or directed by
the Department of Justice. (See 31 CFR
900.3.) Due to the nature of contractual
agreements between network providers
and TRICARE prime contractors,
recoupment procedures may be
modified or adapted to conform to
network agreements. The provisions of
§199.11 shall apply if recoupment
under the network agreements is not
successful.

(2) Scope—(i) General. Paragraph (f)
of this section and the paragraphs
following contain requirements and
procedures for the assertion, collection
or compromise of, and the suspension
or termination of collection action on
claims for erroneous payments against a
sponsor, patient, beneficiary, provider,
physician or other supplier of products
or services under TRICARE.

(ii) Debtor defined. As used herein,
“debtor” means a sponsor, beneficiary,
provider, physician, other supplier of
services or supplies, or any other person
who for any reason has been
erroneously paid under TRICARE. It
includes an individual, partnership,
corporation, professional corporation or
association, estate, trust or any other
legal entity.

(iii) Delinquency defined. A debt is
“delinquent” if it has not been paid by
the date specified in the initial written
demand for payment (that is, the initial
written notification) or other applicable
contractual agreement, unless other
satisfactory payment arrangements have
been made by the date specified in the
initial written demand for payment. A
debt is considered delinquent if at any
time after entering into a repayment
agreement, the debtor fails to satisfy any
obligations under that agreement.

(3) Other health insurance claims.
Claims arising from erroneous TRICARE
payments in situations where the

beneficiary has entitlement to an
insurance, medical service, health and
medical plan, including any plan
offered by a third party payer as defined
in 10 U.S.C. 1095(h)(1) or other
government program, except in the case
of a plan administered under Title XIX
of the Social Security Act (42 U.S.C.
1396, et. seq.), through employment, by
law, through membership in an
organization, or as a student, or through
the purchase of a private insurance or
health plan, shall be recouped following
the procedures in paragraph (f) of this
section. If the other plan has not made
payment to the beneficiary or provider,
the contractor shall first attempt to
recover the overpayment from the other
plan through the contractor’s
coordination of benefits procedures. If
the overpayment cannot be recovered
from the other plan, or if the other plan
has made payment, the overpayment
will be recovered from the party that
received the erroneous payment from
TRICARE.

(4) Claim denials due to clarification
or change. In those instances where
claim review results in the denial of
benefits previously provided, but now
denied due to a change, clarification or
interpretation of the public law or this
part, no recoupment action need be
taken to recover funds expended prior
to the effective date of such change,
clarification or interpretation.

(5) Good faith payment. (i) The
Department of Defense, through the
Defense Enrollment Eligibility Reporting
System (DEERS), is responsible for
establishing and maintaining a file
listing of persons eligible to receive
benefits under TRICARE. However, it is
the responsibility of the Uniformed
Services to provide eligible TRICARE
beneficiaries with accurate and
appropriate means of identification.
When sources of civilian medical care
exercise reasonable care and precaution
identifying persons claiming to be
eligible TRICARE beneficiaries, and
furnish otherwise covered services and
supplies to such persons in good faith,
TRICARE benefits may be paid subject
to prior approval by the Director, TMA,
or a designee, notwithstanding the fact
that the person receiving the services
and supplies is subsequently
determined to be ineligible for benefits.
Good faith payments will not be
authorized for services and supplies
provided by a civilian source of medical
care because of its own careless
identification procedures.

(ii) When it is determined that a
person was not a TRICARE beneficiary,
the TRICARE contractor and the civilian
source of medical care are expected to
make all reasonable efforts to obtain

payment or to recoup the amount of the
good faith payment from the person
who erroneously claimed to be the
TRICARE beneficiary. Recoupment of
good faith payments initiated by the
TRICARE contractor will be processed
pursuant to the provisions of paragraph
(f) of this section.

(6) Recoupment procedures—(i)
Initial action. When an erroneous
payment is discovered, the TRICARE
contractor normally will be required to
take the initial action to effect
recoupment. Such actions will be in
accordance with the provisions of this
part and the TRICARE contracts and
will include a demand (or demands) for
refund or an offset against any other
TRICARE payment(s) becoming due the
debtor. When the efforts of the TRICARE
contractor to effect recoupment are not
successful within a reasonable time,
recoupment cases will be referred to the
Office of General Counsel, TMA, for
further action in accordance with the
provisions of paragraph (f) of this
section. All requests to debtors for
refund or notices of intent to offset shall
be in writing.

(ii) Demand for payment. Written
demand(s) for payment shall inform the
debtor of the following:

(A) The basis for and amount of the
debt and the consequences of failing to
cooperate to resolve the debt;

(B) The right to inspect and copy
TRICARE records pertaining to the debt;

(C) The opportunity to request an
administrative review by the TRICARE
contractor; and that such a request must
be received by the TRICARE contractor
within 90 days from the date of the
initial demand letter;

(D) That payment of the debt is due
within 30 days from the date of the
initial demand notification;

(E) That interest will be assessed on
the debt at the Treasury Current Value
of Funds rate, pursuant to 31 U.S.C.
3717, and will begin to accrue on the
date of the initial demand letter; and
that interest will be waived on the debt,
or any portion thereof, which is paid
within 30 days from the date of the
initial demand notification letter;

(F) That administrative costs and
penalties will be charged pursuant to 31
CFR 901.9;

(G) That collection by offset against
current or subsequent claims or other
amounts payable from the government
may be taken;

(H) The opportunity to enter into a
written agreement to repay the debt;

(I) The name, address, and phone
number of a contact person or office that
the debtor may contact regarding the
debt.
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(iii) A minimum of one demand letter
is required. However, the specific
content, timing and number of demand
letters may be tailored to the type and
amount of the debt, and the debtor’s
response, if any. Contractors’ demand
letters must be mailed or hand-delivered
on the same date they are dated.

(iv) The initial or subsequent demand
letters may also inform the debtor of the
requirement to report delinquent debts
to credit reporting agencies and to
collection agencies, the requirement to
refer debts to the Treasury Offset
Program for offset from Federal income
tax refunds and other amounts payable
by the Government, offset from state
payments, the requirement to refer debts
to the Department of Treasury for
collection and TRICARE policies
concerning the referral of delinquent
debts to the Department of Justice for
enforced collection action. The initial or
subsequent demand letter may also
inform the debtor of TRICARE policies
concerning waiver. When necessary to
protect the Government’s interest (for
example to prevent the running of a
statute of limitations), written demand
may be preceded by other appropriate
actions under this regulation, including
referral to the Department of Justice for
litigation. There should be no undue
delay in responding to any
communication received from the
debtor. Responses to communications
from debtors should be made within 30
days of receipt whenever feasible. If
prior to the initiation of the demand
process or at any time during or after
completion of the demand process, the
Director, TMA, or a designee,
determines to pursue or is required to
pursue offset, the procedures applicable
to administrative offset, found at
paragraph (f)(6)(v) of this section must
be followed. If it appears that initial
collection efforts are not productive or
if immediate legal action on the claim
appears necessary, the claim shall be
referred promptly by the contractor to
the Office of General Counsel, TMA.

(v) Collection by administrative offset.
Collections by offset will be undertaken
administratively in every instance when
feasible. Collections may be taken by
administrative offset under 31 U.S.C.
3716, the common law or other
applicable statutory authority. No
collection by offset may be undertaken
unless the debtor has been sent a
written demand for payment, including
the procedural safeguards described in
paragraph (f)(6)(ii) of this section, unless
the failure to take the offset would
substantially prejudice the
Government’s ability to collect the debt,
and the time before payment is to be
made does not reasonably permit the

time for sending written notice. Such
prior offset must be promptly followed
by sending a written notice and
affording the debtor the opportunity for
a review by the TRICARE contractor.
Examples of erroneous payments
include, but are not limited to, claims
submitted by individuals ineligible for
TRICARE benefits, claims submitted for
non-covered services or supplies, claims
for which payments by another
insurance or health plan reduces
TRICARE liability and from claims
made from participating providers in
which payment was initially
erroneously made to the beneficiary.
The resolution of recoupment claims
rarely involves issues of credibility or
veracity and a review of the written
record is ordinarily an adequate means
to correct prior mistakes. For this
reason, the pre-offset oral hearing
requirements of the Federal Claims
Collection Standards, 31 CFR 901.3(e)
do not apply to the recoupment of
erroneous TRICARE payments.
However, in instances where an oral
hearing is not required, the debtor will
be afforded an administrative review if
the TRICARE contractor receives a
written request for an administrative
review within 90 days from the date of
the initial demand letter. The appeals
procedures described in § 199.10 of this
part, affords a TRICARE beneficiary or
participating provider an opportunity
for an administrative appellate review,
including under certain circumstances,
the right to an oral hearing before a
hearing officer when an appealable
issue exists. TRICARE contractors may
take administrative action to offset
erroneous payments against other
current TRICARE payments owing a
debtor. Payments on the claims of a
debtor pending at or filed subsequent to
the time collection action is initiated
should be suspended pending the
outcome of the collection action so that
these funds will be available for offset.
All or part of a debt may be offset
depending on the amount available for
offset. Any requests for offset received
from other agencies and garnishment
orders issued by courts of competent
jurisdiction will be forwarded to the
Office of General Counsel, TMA. Unless
otherwise provided by law,
administrative offset of payments under
the authority of 31 U.S.C. 3716 may not
be conducted more than 10 years after
the Government’s right to collect the
debt first accrued, unless facts material
to the Government’s right to collect the
debt were not known and could not
reasonably have been known by the
TRICARE official or officials charged
with the responsibility to discover and

collect such debts. This limitation does
not apply to debts reduced to judgment.
This section does not apply to debts
arising under the Social Security Act,
except as provided in 42 U.S.C. 404,
payments made under the Social
Security Act, except as provided for in
31 U.S.C. 3716(c), debts arising under,
or payments made under, the Internal
Revenue Code, except for offset of tax
refunds or tariff laws of the United
States; offsets against Federal salaries to
the extent these standards are
inconsistent with regulations published
to implement such offsets under 5
U.S.C. 5514 and 31 U.S.C. 3716; offsets
under 31 U.S.C. 3728 against a judgment
obtained by a debtor against the United
States; offset or recoupment under
common law, state law, or federal
statutes specifically prohibiting offset or
recoupment of particular types of debts
or offsets in the course of judicial
proceedings, including bankruptcy.

(A) Referral for centralized
administrative offset. When cost-
effective, legally enforceable non-tax
debts delinquent over 180 days
delinquent that are eligible for
collection through administrative offset
shall be referred to the Department of
the Treasury for administrative offset,
unless otherwise exempted from
referral. Referrals shall include
certification that the debt is past due
and legally enforceable and that TMA
has complied with all due process
requirements of the statute-authorizing
offset. Administrative offset, including
administrative offset against tax refunds
due debtors under 26 U.S.C. 6402, in
accordance with 31 U.S.C. 3720A, shall
be effected through referral for
centralized administrative offset, after
debtors have been afforded at least sixty
(60) days notice required in paragraph
(f)(6) of this section. Salary offsets shall
be effected through referral for
centralized administrative offset, after
debtors have been afforded due process
required by 5 U.S.C. 5514, in
accordance with 31 CFR 285.7. Referrals
for salary offset shall include
certification that the debts are past due,
legally enforceable debts and that TMA
has complied with all due process
requirements under 5 U.S.C. 5514 and
applicable agency regulations. The
Treasury, Financial Management
Service (FMS) may waive the salary
offset certification requirement set forth
in 31 CFR 285.7, as a prerequisite to
submitting the debt to FMS for offset
from other payment types. If FMS
waives the certification requirement,
before an offset occurs, TMA will
provide the employee with the notice
and opportunity for a hearing as
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required by 5 U.S.C. 5514 and
applicable regulations, and will certify
to FMS that the requirements of 5 U.S.C.
5514 and applicable agency regulations
have been met. TMA is not required to
duplicate notice and administrative
review or salary offset hearing
opportunities before referring debts for
centralized administrative offset when
the debtor has been previously given
them.

(B) Referral for non-centralized
administrative offset. Unless otherwise
prohibited by law, when centralized
administrative offset is not available or
appropriate, past due legally enforceable
non-tax delinquent debts that are
eligible for referral may be collected
through non-centralized administrative
offset through a request directly to the
payment-authorizing agency. Referrals
shall include certification that the debts
are past due and that the agency has
complied with due process
requirements under 31 U.S.C. 3716(a) or
other applicable authority and
applicable agency regulations
concerning administrative offset.
Generally, non-centralized
administrative offsets will be made on
an ad hoc case-by-case basis, in
cooperation with the agency certifying
or authorizing payments to the debtor.

(vi) Collection by transfer of debts to
Treasury or a Treasury-designated debt
collection center for collection through
cross-servicing. (A) The Director, TMA
or a designee, is required to transfer
legally enforceable non-tax debts that
are delinquent 180 days or more to the
Department of the Treasury for
collection through cross-servicing (31
U.S.C. 3711(g); 31 CFR 285.12.) Debts
referred or transferred to Treasury or
Treasury-designated debt collection
centers shall be serviced, collected, or
compromised, or the collection action
will be suspended or terminated, in
accordance with the statutory
requirements and authorities applicable
to the collection of such debts. Agencies
operating Treasury-designated debt
collection centers are authorized to
charge a fee for services rendered
regarding referred or transferred debts.
This fee may be paid out of amounts
collected and may be added to the debt
as an administrative cost. Referrals will
include certification that the debts
transferred are valid, legally enforceable
debts, that there are no legal bars to
collection and that the agency has
complied with all prerequisites to a
particular collection action under the
applicable laws, regulations or policies,
unless the agency and Treasury agree
that Treasury will do so on behalf of the
agency.

(B) The requirement of paragraph (1)
of this section does not apply to any
debt that:

(1) Is in litigation or foreclosure.

(2) Will be disposed of under an
approved asset sale program.

(3) Has been referred to a private
collection contractor for a period of time
acceptable to Treasury.

(4) Will be collected under internal
offset procedures within 3 years after
the debt first became delinquent.

(5) Is exempt from this requirement
based on a determination by the
Secretary of the Treasury that
exemption for a certain class of debt is
in the best interest of the United States.

(vii) Collection by salary offset. When
a debtor is a member of the military
service or a retired member and
collection by offset against other
TRICARE payments due the debtor
cannot be accomplished, and there have
been no positive responses to a demand
for payment, the Director, TMA, or a
designee, may refer the debt for offset
from the debtor’s pay account pursuant
to 37 U.S.C. 1007(c), as implemented by
Volume 7A, Chapter 50 and Volume 7B,
Chapter 28 of the DoDFMR. Collection
from a Federal employee may be
effected through salary offset under 5
U.S.C. 5514.

(A) For collections by salary offset the
Director, TMA, or designee, will issue
written notification, as required by 5
CFR 550.1104(d) at least 30 days before
any offsets are taken. In addition, the
notification will advise the employee
that if he or she retires, resigns or his
or her employment ends before
collection of the debt is completed,
collection may be made from
subsequent payments of any nature due
from the United States (e.g., final salary
payment, lump-sum leave under 31
U.S.C. 3716 due the employee as of date
of separation.) A debtor’s involuntary
payment of all or part of a debt being
collected will not be construed as a
waiver of any rights the debtor may
have under 5 U.S.C. 5514 or any other
provision of contract or law, unless
there are statutory or contractual
provisions to the contrary or the
employee’s paying agency is directed by
an administrative or judicial order to
refund amounts deducted from his or
her current pay. No interest will be paid
on amounts waived or determined not
to be owed unless there are statutory or
contractual provisions to the contrary.

(B) Petition for hearing. The notice of
the proposed offset will advise the
debtor of his or her right to petition for
a hearing. The petition for hearing must
be signed by the debtor or his or her
representative and must state whether
he or she is contesting debt validity,

debt amount and/or the terms of the
proposed offset schedule. It must
explain with reasonable specificity all
the facts, evidence and witnesses, if any
(in the case of an oral hearing and a
summary of their anticipated
testimony), which the debtor believes
support his or her position, and include
any supporting documentation. If
contesting the terms of the proposed
offset schedule, the debtor must provide
financial information including a
completed Department of Justice
Financial Statement of Debtor form
(OBD-500 or other form prescribed by
DOJ), including specific details
concerning income and expenses of the
employee, his or her spouse and
dependents for 1-year period preceding
the debt notification and projected
income and expenses for the proposed
offset period and a statement of the
reason why the debtor believes the
salary offset schedule will impose
extreme financial hardship. Upon
receipt of the petition for hearing, the
Director, TMA, or a designee, will
complete reconsideration. If the
Director, TMA, or a designee determines
that the debt amount is not owed, that

a less amount is owed, or that the terms
of the employee’s proposed offset
schedule are acceptable, it will advise
the debtor and request that the
employee accept the results of the
reconsideration in lieu of a hearing. If
the employee declines to accept the
results of reconsideration in lieu of a
hearing, the debtor will be afforded a
hearing. Ordinarily, a petition for
hearing and required submissions that
are not timely filed, shall be accepted
after expiration of the deadline provided
in the notice of the proposed offset, only
when the debtor can demonstrate to the
Director, TMA, or a designee, that the
timely filing of the request was not
feasible due to extraordinary
circumstances over which the appealing
party had no practical control or
because of failure to receive notice of
the time limit (unless he or she was
otherwise aware of it). Each request for
an exception to the timely filing
requirement will be considered on its
own merits. The decision of the
Director, TMA, or a designee, on a
request for an exception to the timely
filing requirement shall be final.

(C) Extreme financial hardship. The
maximum authorized amount that may
be collected through involuntary salary
offset is the lesser of 15 percent of the
employee’s disposable pay or the full
amount of the debt. An employee who
has petitioned for a hearing may assert
that the maximum allowable rate of
involuntary offset produces extreme
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financial hardship. An offset produces
an extreme financial hardship if the
offset prevents the employee from
meeting the costs necessarily incurred
for the essential expenses of the
employee, employee’s spouse and
dependents. These essential expenses
include costs incurred for food, housing,
necessary public utilities, clothing,
transportation and medical care. In
determining whether the offset would
prevent the employee from meeting the
essential expenses identified above, the
following shall be considered:

(1) Income from all sources of the
employee, the employee’s spouse, and
dependents;

(2) The extent to which assets of the
employee, employee’s spouse and
dependents are available to meet the
offset and essential subsistence
expenses;

(3) Whether these essential
subsistence expenses have been
minimized to the greatest extent
possible;

(4) The extent to which the employee
or the employee’s spouse can borrow
money to meet the offset and other
essential expenses; and

(5) The extent to which the employee
and the employee’s spouse and
dependents have other exceptional
expenses that should be taken into
account and whether these expenses
have been minimized.

(D) Form and content of hearings. The
resolution of recoupment claims rarely
involves issues of credibility or veracity
and a review of the written record is
ordinarily an adequate means to
determine the validity or amount of the
debt and/or the terms of a proposed
offset schedule. The Director, TMA, or
a designee, will determine whether an
oral hearing is required. A debtor who
has petitioned for a hearing, but who is
not entitled to an oral hearing will be
given an administrative hearing, based
on the written documentation submitted
by the debtor and the Director, TMA, or
a designee. If the Director, TMA, or a
designee, determines that the debtor
should be afforded the opportunity for
an oral hearing, the debtor may elect to
have a hearing based on the written
record in lieu of an oral hearing. The
Director, TMA, or a designee, will
provide the debtor (or his
representative) notification of the time,
date and location of the oral hearing to
be held if the debtor has been afforded
an oral hearing. Copies of records
documenting the debt will be provided
to the debtor or his representative (if
they have not been previously
provided), at least 3 calendar days prior
to the date of the oral hearing. At oral
hearings, the only evidence permitted,

except oral testimony, will be that
which was previously submitted as pre-
hearing submissions. At oral hearings,
the debtor may not raise any issues not
previously raised with TMA. In the
absence of good cause shown, a debtor
who fails to appear at an oral hearing
will be deemed to have waived the right
to a hearing and salary offset may be
initiated.

(E) Costs for attendance at oral
hearings. Debtors and their witnesses
will bear their own costs for attendance
at oral hearings.

(F) Hearing official’s decision. The
Hearing Official’s decision will be in
writing and will identify the
documentation reviewed. It will
indicate the amount of debt that he or
she determined is valid and shall state
the amount of the offset and the
estimated duration of the offset. The
determination of a hearing official
designated under this section is
considered an official certification
regarding the existence and amount of
the debt and/or the terms of the
proposed offset schedule for the
purposes of executing salary offset
under 5 U.S.C. 5514. The Hearing
Official’s decision must be issued at the
earliest practical date, but not later than
60 days from the date the petition for
hearing is received by the Office of
General Counsel, TMA, unless the
debtor requests, and the Hearing Official
grants a delay in the proceedings. If a
hearing official determines that the debt
may not be collected by salary offset,
but the Director, TMA, or a designee,
finds the debt is still valid, the Director,
TMA or a designee, may seek collection
through other means, including but not
limited to, offset from other payments
due from the United States.

(viii) RESERVED

(ix) Collection of installments. Debts,
including interest, penalty and
administrative costs shall be collected
in one lump sum whenever possible.
However, when the debtor is financially
unable to pay the debt in one lump sum,
the TRICARE contractor or the Director,
TMA, or designee, may accept payment
in installments. Debtors claiming that
lump sum payment will create financial
hardship may be required to complete a
Department of Justice Financial
Statement of Debtor form or provide
other financial information that will
permit TMA to verify such
representations. TMA may also obtain
credit reports to assess installment
requests. Normally, debtors will make
installment payments on a monthly
basis. Installment payment shall bear a
reasonable relationship to the size of the
debt and the debtor’s ability to pay.
Except when a debtor can demonstrate

financial hardship or another reasonable
cause exists, installment payments
should be sufficient in size and
frequency to liquidate the debt in 3
years or less. (31 CFR 901.8(b)).
Normally, installment payments of $75
or less will not be accepted unless the
debtor demonstrates financial hardship.
Any installment agreement with a
debtor in which the total amount of
deferred installments will exceed $750,
should normally include an executed
promissory agreement. Copies of
installment agreements will be retained
in the contractor’s or TMA, Office of
General Counsel’s files.

(x) Interest, penalties, and
administrative costs. Title 31 U.S.C.
3717 and the Federal Claims Collection
Standards, 31 CFR 901.9, require the
assessment of interest, penalty and
administrative costs on delinquent
debts. Interest shall accrue from the date
the initial debt notification is mailed to
the debtor. The rate of interest assessed
shall be the rate of the current value of
funds to the United States Treasury (the
Treasury tax and loan account rate). The
collection of interest on the debt or any
portion of the debt, which is paid
within 30 days after the date on which
interest begins to accrue, shall be
waived. The Director, TMA, or designee,
may extend this 30-day period on a
case-by-case basis, if it reasonably
determines that such action is
appropriate. The rate of interest as
initially assessed shall remain fixed for
the duration of the indebtedness; except
that where the debtor has defaulted on
a repayment agreement and seeks to
enter into a new agreement, a new
interest rate may be set which reflects
the current value of funds to the
Treasury at the time the new agreement
is executed. Interest shall not be
compounded; that is, interest shall not
be charged on interest, penalties, or
administrative costs required by this
section. However, if a debtor defaults on
a previous repayment agreement,
charges that accrued but were not
collected under the defaulted
agreement, shall be added to the
principal under the new repayment
agreement. The collection of interest,
penalties and administrative costs may
be waived in whole or in part as a part
of the compromise of a debt as provided
in paragraph (g) of this section. In
addition, the Director, TMA, or designee
may waive in whole or in part, the
collection of interest, penalties, or
administrative costs assessed herein if
he or she determines that collection
would be against equity and good
conscience and not in the best interest
of the United States. Some situations in
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which a waiver may be appropriate
include:

(A) Waiver of interest consistent with
31 CFR 903.2(c)(2) in connection with a
suspension of collection when a
TRICARE appeal is pending under
§199.10 of this part where there is a
substantial issue of fact in dispute.

(B) Waiver of interest where the
original debt arose through no fault or
lack of good faith on the part of the
debtor and the collection of interest
would impose a financial hardship or
burden on the debtor. Some examples in
which such a waiver would be
appropriate include: a debt arising when
a TRICARE beneficiary in good faith
files and is paid for a claim for medical
services or supplies, which are later
determined not to be covered benefits,
or a debt arising when a TRICARE
beneficiary is overpaid as the result of
a calculation error on the part of the
TRICARE contractor or TMA.

(C) Waiver of interest where there has
been an agreement to repay a debt in
installments, there is no indication of
fault or lack of good faith on the part of
the debtor, and the amount of interest is
so large in relation to the size of the
installments that the debtor can
reasonably afford to pay, that it is likely
the debt will never be repaid in full.
When a debt is paid in installments, the
installment payments first will be
applied to the payment of outstanding
penalty and administrative cost charges,
second, to accrued interest and then to
principal. Administrative costs incurred
as the result of a debt becoming
delinquent (as defined in paragraph
(f)(2)(iii) of this section) shall be
assessed against a debtor. These
administrative costs represent the
additional costs incurred in processing
and handling the debt because it became
delinquent. The calculation of
administrative costs should be based
upon cost analysis establishing an
average of actual additional costs
incurred in processing and handling
claims against other debtors in similar
stages of delinquency. A penalty charge,
not exceeding six percent a year, shall
be assessed on the amount due on a debt
that is delinquent for more than 90 days.
This charge, which need not be
calculated until the 91st day of
delinquency, shall accrue from the date
that the debt became delinquent.

(xi) Referral to private collection
agencies. TMA shall use government-
wide debt collection contracts to obtain
debt collection services provided by
private contractors in accordance with
31 CFR 901.5(b).

(xii) Reporting delinquent debts to
credit reporting agencies. Delinquent
consumer debts shall be reported to

credit reporting agencies. Delinquent
debts are debts which are not paid or for
which satisfactory payment
arrangements are not made by the due
date specified in the initial debt
notification letter, or those for which the
debtor has entered into a written
payment agreement and installment
payments are past due 30 days or
longer. Such referrals shall comply with
the Bankruptcy Code and the Privacy
Act of 1974, 5 U.S.C. 552a, as amended.
The provisions of the Privacy Act do not
apply to credit bureaus (31 CFR
901.4(1)). There is no requirement to
duplicate the notice and review
opportunities before referring debts to
credit bureaus. Debtors will be advised
of the specific information to be
transmitted (i.e., name, address, and
taxpayer identification number,
information about the debt). Procedures
developed for such referrals must
ensure that an accounting of the
disclosures shall be kept which is
available to the debtor; that the credit
reporting agencies are provided with
corrections and annotations of
disagreements of the debtor; and that
reasonable efforts are made to ensure
that the information to be reported is
accurate, complete, timely and relevant.
When requested by a credit-reporting
agency, verification of the information
disclosed will be provided promptly.
Once a claim has been reviewed and
determined to be valid, a complete
explanation of the claim will be given
the debtor. When the claim is overdue,
the individual will be notified in
writing that payment is overdue; that
within not less than 60 days, disclosure
of the claim shall be made to a
consumer reporting agency unless
satisfactory payment arrangements are
made, or unless the debtor requests an
administrative review and demonstrates
some basis on which the debt is
legitimately disputed; and of the
specific information to be disclosed to
the consumer reporting agency. The
information to be disclosed to the credit
reporting agency will be limited to
information necessary to establish the
identity of the debtor, including name,
address and taxpayer identification
number; the amount, status and history
of the claim; and the agency or program
under which the claim arose.
Reasonable action will be taken to locate
an individual for whom a current
address is not available. The
requirements of this section do not
apply to commercial debts, although
commercial debts shall be reported to
commercial credit bureaus. The
Department of the Treasury will report
debts transferred to it for collection to

credit reporting agencies on behalf of
the Director, TMA, or a designee.

(xiii) Use and disclosure of mailing
addresses. In attempting to locate a
debtor in order to collect or compromise
a debt under this section, the Director,
TMA, or a designee, may send a written
request to the Secretary of the Treasury,
or a designee, for current address
information from records of the Internal
Revenue Service. TMA may disclose
mailing addresses obtained under this
authority to other agencies and to
collection agencies for collection
purposes.

(g) Compromise, suspension or
termination of collection actions arising
under the Federal Claims Collection
Act—(1) Basic considerations. Federal
claims against the debtor and in favor of
the United States arising out of the
administration of TRICARE may be
compromised or collection action taken
thereon may be suspended or
terminated in compliance with the
Federal Claims Collection Act, 31 U.S.C.
3711, as implemented by the Federal
Claims Collection Standards, 31 CFR
parts 900-904. The provisions
concerning compromise, suspension or
termination of collection activity
pursuant to 31 U.S.C. 3711 apply to
debts, which do not exceed $100,000 or
any higher amount authorized by the
Attorney General, exclusive of interest,
penalties, and administrative costs, after
deducting the amount of partial
payments or collections, if any. If, after
deducting the amount of any partial
payments or collections, the principal
amount of a debt exceeds $100,000, or
any higher amount authorized by the
Attorney General, exclusive of interest,
penalties and administrative costs, the
authority to suspend or terminate rests
solely with the DOJ.

(2) Authority. TRICARE contractors
are not authorized to compromise or to
suspend or terminate collection action
on TRICARE claims. Only the Director,
TMA, or designee or Uniformed
Services claims officers acting under the
provisions of their own regulations are
so authorized.

(3) Basis for compromise. A
compromise should be for an amount
that bears a reasonable relation to the
amount that can be recovered by
enforced collection procedures, with
regard to the exemptions available to the
debtor and the time collection will take.
A claim may be compromised
hereunder if the government cannot
collect the full amount if:

(i) The debtor or the estate of a debtor
does not have the present or prospective
ability to pay the full amount within a
reasonable time;
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(ii) The cost of collecting the claim
does not justify enforced collection of
the full amount; or

(iii) The government is unable to
enforce collection of the full amount
within a reasonable time by enforced
collection proceedings; or

(iv) There is significant doubt
concerning the Government’s ability to
prove its case in court for the full
amount claimed; or

(v) The cost of collecting the claim
does not justify enforced collection of
the full amount.

(4) Basis for suspension. Collection
action may be suspended for the
following reasons if future collection
action may be sufficiently productive to
justify periodic review and action on the
claim, considering its size and the
amount, which may be realized thereon:

(i) The debtor cannot be located; or

(ii) The debtor’s financial condition is
expected to improve; or

(iii) The debtor is unable to make
payments on the government’s claim or
effect a compromise at the time, but the
debtor’s future prospects justify
retention of the claim for periodic
review and action and;

(A) The applicable statute of
limitations has been tolled or started
running anew; or

(B) Future collections can be effected
by administrative offset,
notwithstanding the expiration of the
applicable statute of limitations for
litigation of claims with due regard to
the 10-year limitation for administrative
offset under 31 U.S.C. 3716(e)(1); or

(C) The debtor agrees to pay interest
on the amount of the debt on which
collection action will be temporarily
suspended and such temporary
suspension is likely to enhance the
debtor’s ability fully to pay the principal
amount of the debt with interest at a
later date.

(iv) Consideration may be given by
the Director, TMA, or designee to
suspend collection action pending
action on a request for a review of the
government’s claim against the debtor or
pending an administrative review under
§199.10 of this part of any TRICARE
claim or claims directly involved in the
government’s claim against the debtor.
Suspension under this paragraph will be
made on a case-by-case basis as to
whether:

(A) There is a reasonable possibility
that the debt (in whole or in part) will
be found not owing from the debtor;

(B) The Government’s interest would
be protected if suspension were granted
by reasonable assurance that the debt
would be recovered if the debtor does
not prevail; and

(C) Collection of the debt will cause
undue hardship.

(5) Collection action may be
terminated for one or more of the
following reasons:

(i) TMA cannot collect or enforce
collection of any substantial amount
through its own efforts or the efforts of
others, including consideration of the
judicial remedies available to the
government, the debtor’s future
financial prospects, and the exemptions
available to the debtor under state and
federal law;

(ii) The debtor cannot be located, and
either;

(iii) The costs of collection are
anticipated to exceed the amount
recoverable; or

(iv) It is determined that the debt is
legally without merit or enforcement of
the debt is barred by any applicable
statute of limitations; or

(v) The debt cannot be substantiated;
or

(vi) The debt against the debtor has
been discharged in bankruptcy.
Collection activity may be continued
subject to the provisions of the
Bankruptcy Code, such as collection of
any payments provided under a plan of
reorganization or in cases when TMA
did not receive notice of the bankruptcy
proceedings.

(6) In determining whether the debt
should be compromised, suspended or
terminated, the responsible TMA
collection authority will consider the
following factors:

(i) Age and health of the debtor;
present and potential income;
inheritance prospects; the possibility
that assets have been concealed or
improperly transferred by the debtor;
and the availability of assets or income
which may be realized upon by
enforced collection proceedings;

(ii) Applicability of exemptions
available to a debtor under state or
federal law;

(iii) Uncertainty as to the price which
collateral or other property may bring at
a forced sale;

(iv) The probability of proving the
claim in court because of legal issues
involved or because of a bona fide
dispute of the facts; the probability of
full or partial recovery; the availability
of necessary evidence and related
pragmatic considerations. Debtors may
be required to provide a completed
Department of Justice Financial
Statement of Debtor form (OBD-500 or
such other form that DOJ shall
prescribe) or other financial information
that will permit TMA to verify debtors’
representations. TMA may obtain credit
reports or other financial information to

enable it independently to verify
debtors’ representations.

(7) Payment of compromised claims—
(i) Time and manner. Compromised
claims are to be paid in one lump sum
whenever possible. However, if
installment payments of a compromised
claim are necessary, a legally
enforceable compromise agreement
must be obtained. Payment of the
amount that TMA has agreed to accept
as a compromise in full settlement of a
TRICARE claim must be made within
the time and in the manner prescribed
in the compromise agreement. Any such
compromised amount is not settled
until full payment of the compromised
amount has been made within the time
and manner prescribed. Compromise
agreements must provide for the
reinstatement of the prior indebtedness,
less sums paid thereon, and acceleration
of the balance due upon default in the
payment of any installment.

(ii) Failure to pay the compromised
amount. Failure of any debtor to make
payment as provided in the compromise
agreement will have the effect of
reinstating the full amount of the
original claim, less any amounts paid
prior to default.

(iii) Effect of compromise, waiver,
suspension or termination of collection
action. Pursuant to the Internal Revenue
Code, 26 U.S.C. 6050P, compromises
and terminations of undisputed debts
totaling $600 or more for the year will
be reported to the Internal Revenue
Service in the manner prescribed.
Amounts, other than those discharged
in bankruptcy, will be included in the
debtor’s gross income for that year. Any
action taken under paragraph (g) of this
section regarding the compromise of a
federal claim, or waiver or suspension
or termination of collection action on a
federal claim is not an initial
determination for the purposes of the
appeal procedures in § 199.10.

(h) Referrals for collection—(1)
Prompt referral. Federal claims of
$2,500, exclusive of interest, penalties
and administrative costs, or such other
amount as the Attorney General shall
from time to time prescribe on which
collection action has been taken under
the provisions of this section which
cannot be collected or compromised or
on which collection action cannot be
suspended or terminated as provided
herein, will be promptly referred to the
Department of Justice for litigation in
accordance with 31 CFR part 904. Such
referrals shall be made as early as
possible consistent with aggressive
collection action made by TRICARE
contractors and TMA. Referral will be
made with sufficient time to bring
timely suit against the debtor. Referral
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shall be made by submission of a
completed Claims Collection Litigation
Report (CCLR), accompanied by a
signed Certificate of Indebtedness.
Claims of less than the minimum
amount shall not be referred unless
litigation to collect such smaller claims
is important to ensure compliance with
TRICARE’s policies or programs; the
claim is being referred solely for the
purpose of securing a judgment against
the debtor, which will be filed as a lien
against the debtor’s property pursuant to
28 U.S.C. 3201 and returned to the
referring office for enforcement; or the
debtor has the clear ability to pay the
claim and the Government effectively
can enforce payment, with due regard
for the exemptions available to the
debtor under state and Federal law and
judicial remedies available to the
Government.

(2) Preservation of evidence. The
Director, TMA, or a designee will take
such action as is necessary to ensure
that all files, records and exhibits on
claims referred, hereunder, are properly
preserved.

(i) Claims involving indication of
fraud, filing of false claims or
misrepresentation. Any case in which
there is an indication of fraud, the filing
of a false claim or misrepresentation on
the part of the debtor or any party
having an interest in the claim, shall be
promptly referred to the Director, TMA,
or designee. The Director, TMA, or a
designee, will investigate and evaluate
the case and either refers the case to an
appropriate investigative law
enforcement agency or return the claim
for other appropriate administrative
action, including collection action
under this section. Payment on all
TRICARE beneficiary or provider claims
in which fraud, filing false claims or
misrepresentation is suspected will be
suspended until the Director, TMA, or
designee, authorizes payment or denial
of the claims. Collection action on all
claims in which a suspicion of fraud,
misrepresentation or filing false claims
arises, will be suspended pending
referral to the appropriate law
enforcement agencies by the Director,
TMA, or a designee. Only the
Department of Justice has authority to
compromise, suspend or terminate
collection of such debts.

Dated: December 14, 2007.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.
[FR Doc. E7—24707 Filed 12-19-07; 8:45 am]|

BILLING CODE 5001-06-P

DEPARTMENT OF THE INTERIOR

National Park Service

36 CFR Part 7

Establishment of Negotiated
Rulemaking Advisory Committee for
Off-Road Vehicle Management, Cape
Hatteras National Seashore

AGENCY: National Park Service (NPS),
Interior.

ACTION: Notice of establishment and
Notice of the first and second meetings
of the Negotiated Rulemaking Advisory
Committee for Off-Road Vehicle
Management at Cape Hatteras National
Seashore.

SUMMARY: The Negotiated Rulemaking
Advisory Committee for Off-Road
Vehicle Management at Cape Hatteras
National Seashore (Seashore) is
established under the authority of 16
U.S.C. 1a-2(c), and in accordance with
the Negotiated Rulemaking Act, 5 U.S.C.
561-570. The establishment of this
Committee is in the public interest and
supports the NPS in performing its
duties and responsibilities under the
NPS Organic Act, 16 U.S.C. 1 et seq.;
Executive Order 11644, as amended by
Executive Order 11989; 36 CFR 4.10; the
Endangered Species Act, 16 U.S.C. 1531
et seq.; the enabling legislation for the
Seashore, 16 U.S.C. 459 et seq.; and
other legal authorities.

An unusual combination of events in
the preparation, approval, and
transmission of this notice has resulted
in the publication of this notice less
than 15 days before the date of the first
meeting and official date of
establishment. The National Park
Service has made extraordinary efforts
to provide other forms of notification to
all Committee members and to the
public.

DATES: The Committee will hold its first
meeting on January 3—4, 2008, from 8:30
a.m. to 5:30 p.m. on January 3, and from
8:30 a.m. to 3:30 p.m. on January 4. The
meetings on both days will be held at
the Avon Fire Hall, 40159 Harbor Drive,
Avon, North Carolina 27915.

The Committee will hold its second
meeting on February 26-27, 2008, from
8:30 a.m. to 5:30 p.m. on February 26,
and from 8:30 a.m. to 3:30 p.m. on
February 27. The meetings on both days
will be held at the Ramada Inn, 1701
South Virginia Dare Trail, Kill Devil
Hills, North Carolina 27948.

FOR FURTHER INFORMATION CONTACT:
Mike Murray, Superintendent, Outer
Banks Group, 1401 National Park Drive,
Manteo, North Carolina 27954, (252)
473-2111, ext. 148.

SUPPLEMENTARY INFORMATION: The
Committee’s function is to assist
directly in the development of special
regulations for management of off-road
vehicles (ORVs) at Cape Hatteras
National Seashore (Seashore). Executive
Order 11644, as amended by Executive
Order 11989, requires certain Federal
agencies to publish regulations that
provide for administrative designation
of the specific areas and trails on which
ORYV use may be permitted. In response,
the NPS published a general regulation
at 36 CFR 4.10, which provides that
each park that designates routes and
areas for ORV use must do so by
promulgating a special regulation
specific to that park. It also provides
that the designation of routes and areas
shall comply with Executive Order
11644, and 36 CFR 1.5 regarding
closures. Members of the Committee
will negotiate to reach consensus on
concepts and language to be used as the
basis for a proposed special regulation,
to be published by the NPS in the
Federal Register, governing ORV use at
the Seashore. The duties of the
Committee are solely advisory.

In accordance with the Negotiated
Rulemaking Act, 5 U.S.C. 561-570, a
Notice of Intent to Establish a
Negotiated Rulemaking Advisory
Committee was published in the
Federal Register on June 28, 2007,
providing a 30-day public comment
period which concluded July 30, 2007.
The NPS received 143 comment letters
or comment entries in the NPS
Planning, Environment, and Public
Comment (PEPC) on-line system during
the comment period.

Responses to Comments Suggesting
Additions to the Committee

The NPS received comments from a
number of nonresident owners and
renters of vacation homes asking that
representatives of the Hatteras Landing
Homeowners Association, Inc., and the
Hatteras Island Homeowners Coalition
be appointed as members of the
Committee to represent their interests
(nonresident property owners/renters
and pedestrian and safety issues
respectively) and to better balance the
representation of interests on the
Committee. One commenter noted that
Hatteras Island is a premier surfing
destination on the East Coast, and asked
that NPS consider appointing a local
resident from the Eastern Surfers
Association or a representative from the
Surfrider Foundation to represent
interests of surfers.

Response

The NPS is aware that a balanced
Committee is necessary for discussions
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to be meaningful and fair. The
Negotiated Rulemaking Act states that a
Federal agency considering negotiated
rulemaking must determine that there
are a limited number of identifiable
interests that will be significantly
affected by the rule, and that there is a
reasonable likelihood that a committee
can be convened with a balanced
representation of persons who can
adequately represent the interests
identified. The Act also states that a
Federal agency can use the services of

a “convener”’ to make these
determinations. The NPS, working
through the U.S. Institute for
Environmental Conflict Resolution,
contracted with the Consensus Building
Institute and Fisher Collaborative
Services, which subsequently assisted
in identifying interests that would be
significantly affected by a proposed
rule, and representatives of those
interests. The Cape Hatteras National
Seashore: Negotiated Rulemaking
Feasibility Report (Feasibility Report)
noted that there is no Outer Banks-wide
organization that represents nonresident
property owners and that there is no
known, local or regional organized
group whose primary interest is
pedestrian beach use and public safety.
The NPS agrees that nonresident
homeowner and pedestrian-only areas
interests are underrepresented in its
initial proposal. Accordingly, NPS has
recommended that the Hatteras Landing
Homeowners Association be given a seat
on the Committee with its president,
Jeffrey Wells, appointed as a member to
represent the interests of nonresident
homeowners. The NPS has further
recommended that the Hatteras Island
Homeowners Coalition be given a seat
on the Committee with its president,
Stephen Kayota, appointed as a member
to represent pedestrian and safety
interests.

The Surfrider Foundation and the
Eastern Surfing Association promote
conservation and protection of ocean
and coastal environments from
pollution. Because the conservation and
environmental protection interest is
represented by other groups with
similar perspectives, NPS determined
that the interests of surfers would be
represented adequately by the other
conservation/environmental groups and
that the access and experience interests,
which are also important to surfers,
would be represented adequately by
other groups in the user category such
as the Cape Hatteras Recreational
Alliance and the Watersports Industry
Association.

Comments Suggesting Restructuring the
Committee

Several comments stated that the
Committee was not balanced, citing the
overlapping group memberships of a
number of the ORV and recreational
fishing proponent members. One
comment suggested that a smaller and
more balanced Committee should be
created. Some comments suggested
removing proposed members perceived
as argumentative, biased, and not
willing to look for consensus.

A Commenter also suggested that the
two proposed representatives from the
Watersports Industry Association be
replaced by representatives from the
Eastern Surfing Association or the
Surfrider Foundation to represent
interests of surfers. This comment
questioned the appropriateness of
appointing individuals with vested
business interests in access to the beach
for business purposes and stated that
the Watersports Industry Association
does not have a broad base of support
for the sports enjoyed on Hatteras and
Ocracoke.

Response

The NPS understands that a number
of representatives have overlapping
memberships in different groups. The
Feasibility Report also noted this
overlap while recognizing that, even
though there are common interests, each
member also represents a different
perspective and interest that needs to be
represented for the Committee to
negotiate a proposed rule that will
consider all interests. All interest groups
significantly affected by the ORV
regulation must be involved in any
meaningful negotiation. Moreover, the
final membership proposed must
represent a balance of interests. The
NPS believes that the final composition
of the Committee will accomplish these
purposes.

The NPS has been advised by the
Department of the Interior ethics office
that appointment to a negotiated
rulemaking committee of individuals
with interests in access to the beach for
business purposes is acceptable.
Further, ethics rules relating to advisory
committees will be discussed at an early
meeting of the Committee to ensure that
members understand them. Finally, NPS
agrees that the Watersports Industry
Association is concerned with a broader
spectrum of activities than are enjoyed
at Cape Hatteras National Seashore, but
notes that those activities, such as
surfing, enjoyed on Hatteras and
Ocracoke are included within its
interests.

Comments on Committee Purpose and
Process

Comments were received on
additional factors surrounding the
establishment of the Committee.
Broadly categorized, these comments
addressed: the willingness of members
to negotiate and reach consensus, and
proposed procedures and guidelines for
the Committee.

Response

Committee members are required to
negotiate in good faith, including
considering others’ perspectives and
approaching negotiations with an open
mind. Every proposed Committee
member has agreed to do this. Also, to
police itself, the Committee will adopt
ground rules to enhance its ability to
negotiate and reach consensus. Finally,
the NPS Designated Federal Official for
the Committee has the authority to
recommend to the Secretary that a
member who is not negotiating in good
faith be removed from the Committee.

The procedures and guidelines for the
Committee that one commenter
proposed are similar to those
recommended by the Feasibility Report
with which the NPS has concurred. The
NPS expects that the Committee will
consider these procedures and
guidelines when it adopts its ground
rules.

Additional Comments

A number of comments were received
that did not address the establishment,
scope or membership of the negotiated
rulemaking Committee, but did address
the general issue of ORVs at Cape
Hatteras National Seashore. Those
comments fell into the following
categories: Support or opposition for
different levels of ORV access; options
for specific elements of an ORV
management plan; opinions on the
meaning of the Seashore’s enabling
legislation; support for strict
enforcement and penalties for violations
of ORYV regulations; concerns about
visitor safety and beach driving; park
values, including recreational surf-
fishing, enjoyment of wildlife and
nature, opportunity for family bonding,
and enjoyment of the park’s beaches;
potential impacts of ORV management
on socioeconomics, visitor use and
experience, wildlife and wildlife
habitat, and topographic conditions; the
recent U.S. District Court Order; the
Interim Protected Species Management
Strategy/Environmental Assessment;
and the proposed critical habitat
designation.
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Response

The NPS is preparing an ORV
Management Plan and associated
environmental impact statement that
will evaluate a full range of reasonable
alternatives for ORV management at
Cape Hatteras National Seashore. The
NPS will take these comments into
consideration when preparing the plan.

Committee Membership

The Secretary of the Interior has
appointed the following primary and
alternate members to the Committee:

Civic and Homeowner Associations:

1. Rodanthe-Waves-Salvo Civic
Association, member C.A. Duke,
alternate Pat Weston (Greater Kinnakeet
Shores Homeowners, Inc., and
Rodanthe-Waves-Salvo Civic
Association).

2. Avon Property Owners Association,
member Frank Folb, alternate Pat
Weston (Greater Kinnakeet Shores
Homeowners, Inc., and Rodanthe-
Waves-Salvo Civic Association).

3. Hatteras Island Homeowners
Coalition, member Steven Kayota,
alternate Vincenzo Sanguineti (Hatteras
Island Homeowners Coalition).

4. Hatteras Village Civic Association,
member Roy Kingery.

5. Hatteras Landing Homeowners
Association, Inc., member Jeffrey Wells.

Commercial Fishermen:

6. North Carolina Fisheries
Association, Michael Peele, alternate
William Foster (North Carolina
Fisheries Association).

Environmental and Natural Resource
Conservation Groups, State/Regional/
Local:

7. Southern Environmental Law
Center, member Derb Carter, alternate
Michelle Nowlin (Southern
Environmental Law Center).

8. North Carolina Audubon, member
Walker Golder, alternate Sidney
Maddock (National Audubon Society).

Environmental and Natural Resource
Conservation Groups, National:

9. Coalition of National Park Service
Retirees, member Robert Milne,
alternate Dwight Rettie (Coalition of
National Park Service Retirees).

10. Defenders of Wildlife, member
Jason Rylander, alternate Andrew
Hawley (Defenders of Wildlife).

11. Natural Resources Defense
Council and The Wilderness Society,
member Destry Jarvis, alternate Leslie
Jones (The Wilderness Society).

12. The Nature Conservancy, member
Sam Pearsall, alternate Aaron McCall
(The Nature Conservancy).

Government, County:

13. Dare County, member Warren
Judge, alternate Lee Wrenn (Dare
County).

14. Hyde County, member David Scott
Esham, alternate Eugene Ballance (Hyde
County).

Government, Federal:

15. Cape Hatteras National Seashore,
member Michael Murray, alternate
Thayer Broili (Cape Hatteras National
Seashore).

16. U.S. Fish and Wildlife Service,
member Pete Benjamin, alternate David
Rabon (U.S. Fish and Wildlife Service).

Government, State:

17. North Carolina Marine Fisheries
Commission, member Wayne Mathis,
alternate Sara Winslow (North Carolina
Marine Fisheries Commission).

18. North Carolina Wildlife Resources
Commission, member David Allen,
alternate Susan Cameron (North
Carolina Wildlife Resources
Commission).

Tourism, Visitation, and Business
organizations:

19. Cape Hatteras Business Allies,
member Judy Swartwood, alternate
David Goodwin (Cape Hatteras Business
Allies).

20. Outer Banks Chamber of
Commerce, member Scott Leggat,
alternate Sam Hagedon (Outer Banks
Chamber of Commerce).

21. Outer Banks Visitors Bureau,
member Carolyn McCormick, alternate
Renee Cahoon (Outer Banks Chamber of
Commerce).

User Groups, OVR Use:

22. North Carolina Beach Buggy
Association, member Jim Keene,
alternate David Joyner (North Carolina
Beach Buggy Association).

23. United Four Wheel Drive
Associations, member Carla Boucher,
alternate Lyle Piner (United Four Wheel
Drive Associations).

User Groups, Open Access:

24. Outer Banks Preservation
Association, member John Alley,
alternate John Couch (Outer Banks
Preservation Association).

User Groups, Other Users:

25. Cape Hatteras Bird Club, member
Ricky Davis, alternate Raymond Moore
(Cape Hatteras Bird Club).

26. Cape Hatteras Recreational
Alliance, member Jim Lyons, alternate
Burnham Gould, Jr. (Cape Hatteras
Recreational Alliance).

27. Water Sports Industry
Association, member Trip Forman,
alternate Matt Nuzzo (Water Sports
Industry Association).

User Groups, Recreational Fishing:

28. American Sportfishing
Association, member Bob Eakes,
alternate Patricia Doerr (American
Sportfishing Association).

29. Cape Hatteras Anglers Club,
member Larry Hardham, alternate
Robert Davis (Cape Hatteras Anglers
Club).

30. Recreational Fishing Alliance,
member Patrick Paquette, alternate
Ronald Bounds (Recreational Fishing
Alliance).

In accordance with the Federal
Advisory Committee Act, 5 U.S.C.
Appendix 2, copies of the Committee’s
charter will be filed with the
appropriate committees of Congress and
with the Library of Congress.

Notice of First and Second Meeting:
Notice is hereby given, in accordance
with the Federal Advisory Committee
Act (Pub. L. 92463, 86 Stat.770, 5
U.S.C. App 1, section 10), of the first
and second meeting of the Negotiated
Rulemaking Advisory Committee for
Off-Road Vehicle Management at Cape
Hatteras National Seashore. (See DATES
section.)

These, and any subsequent meetings,
will be held for the following reason: to
work with the National Park Service to
assist in potentially developing special
regulations for ORV management at
Cape Hatteras National Seashore.

The proposed agenda for the first and
second meeting of the Committee may
contain the following items: FACA
Ethics Briefing, Managing
Administrative Record, Review FACA
Charter, Discuss and Approve
Groundrules, NEPA Update,
Subcommittee Update, Alternatives
Discussion, Review and Approve
Workplan, and Public Comment.
However, the Committee may modify its
agenda during the course of its work.
The meetings are open to the public.
Interested persons may provide brief
oral/written comments to the Committee
during the public comment period of
the meeting or file written comments
with the Park Superintendent.

Certification

I hereby certify that the administrative
establishment of the Negotiated
Rulemaking Advisory Committee for
Off-Road Vehicle Management at Cape
Hatteras National Seashore is necessary
and in the public interest in connection
with the performance of duties imposed
on the Department of the Interior by the
Act of August 25, 1916, 16 U.S.C. 1 et
seq., and other statutes relating to the
administration of the National Park
System.

Dated: November 26, 2007.

Dirk Kempthorne,

Secretary of the Interior.

[FR Doc. 07-6152 Filed 12—19-07; 8:45 am]
BILLING CODE 4310-X6-P



Federal Register/Vol. 72, No. 244/ Thursday, December 20, 2007 /Proposed Rules

72319

DEPARTMENT OF AGRICULTURE

Forest Service

36 CFR Part 223
RIN 0596-AB81

Notice of Extension of Public
Comment Period—Sale and Disposal
of National Forest System Timber;
Special Forest Products and Forest
Botanical Products

AGENCY: Forest Service, USDA.

ACTION: Notice of Extension of Public
Comment Period.

SUMMARY: The public comment period is
being extended an additional 30 days
for the proposed rule governing the
disposal of special forest products from
National Forest System lands. The
original notice called for comments to
be submitted by December 21, 2007 (FR
72, 59496-59506, published on
Monday, October 22, 2007). As stated in
the original Public Notice, special forest
products include, but are not limited to,
wildflowers, mushrooms, moss, nuts,
seeds, tree sap, and Christmas trees. The
proposed rule also formally establishes
a pilot program to charge and collect
fees for the harvest and sale of forest
botanical products on National Forest
System lands. The proposed rule is
intended to facilitate sustainable harvest
of special forest products and forest
botanical products. Public comment is
invited and will be considered in the
development of the final rule.
DATES: Comments must be received in
writing by January 22, 2008.
ADDRESSES: Send written comments to
Director, Forest Management Staff,
USDA Forest Service, Mail Stop 1103,
1400 Independence Avenue, SW.,
Washington, DC 20250, by fax to (202)
205-1045, or by e-mail to
wospecialproducts@fs.fed.us. Comments
also may be submitted via the World
Wide Web/Internet at http://
www.regulations.gov. All comments,
including names and addresses when
provided, are placed in the record and
are available for public inspection and
copying at the Office of the Director,
Forest Management Staff, Third Floor
SW., Yates Building, 201 14th Street,
SW., Washington, DC. Persons wishing
to inspect the comments are encouraged
to call ahead (202) 205-1766 to facilitate
entrance into the building.
FOR FURTHER INFORMATION CONTACT:
Richard Fitzgerald, Forest Service,
Forest Management Staff, (202) 205—
1753, or Sharon Nygaard-Scott, Forest
Management Staff, (202) 205-1766.
Individuals who use
telecommunication devices for the deaf

(TDD) may call the Federal Information

Relay Service (FIRS) at 1-800-877-8339

between 8 a.m. and 8 p.m., Eastern

Standard Time, Monday through Friday.
Dated: December 14, 2007.

Gloria Manning,

Associate Deputy Chief, NFS.

[FR Doc. E7—24710 Filed 12-19-07; 8:45 am]

BILLING CODE 3410-11-P

NATIONAL ARCHIVES AND RECORDS
ADMINISTRATION

36 CFR Part 1281
[NARA-07-0005]
RIN 3095-AA82

Presidential Library Facilities

AGENCY: National Archives and Records
Administration.

ACTION: Proposed rule.

SUMMARY: The National Archives and
Records Administration (NARA) is
issuing regulations under the
Presidential Libraries Act (PLA)
amendments of 1986 (codified at 44
U.S.C. 2112). Section 2112 requires the
Archivist of the United States to
promulgate architectural and design
standards for Presidential libraries and
to report to Congress before he accepts
title to or enters into an agreement to
use land, a facility, and equipment as a
Presidential library. The Archivist must
also report to Congress before accepting
a gift for the purpose of making any
physical or material change or addition
to an existing library. Because new
Presidential libraries have traditionally
been built by private, nonprofit
charitable foundations, either by
themselves or in collaboration with state
and local government or universities,
this proposed rule will affect these
nonfederal entities.

DATES: Comments on the proposed rule
must be received by February 19, 2008.

ADDRESSES: NARA invites interested
persons to submit comments on this
proposed rule. Comments may be
submitted by any of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Fax: Submit comments by facsimile
transmission to 301-837-0319.

e Mail: Send comments to
Regulations Comments Desk (NPOL),
Room 4100, Policy and Planning Staff,
National Archives and Records
Administration, 8601 Adelphi Road,
College Park, MD 20740-6001.

e Hand Delivery or Courier: Deliver
comments to 8601 Adelphi Road,
College Park, MD.

FOR FURTHER INFORMATION CONTACT:
Nancy Allard at (301) 8371477 or
Laura McCarthy at (301) 837-3023.
SUPPLEMENTARY INFORMATION: New
Presidential libraries have traditionally
been built by private, nonprofit
charitable foundations that raise money
from non-federal sources. State and
local governments and universities may
help with construction by providing
land, money, and infrastructure
improvements for the library. Upon
completion of the library, the land,
facility, and equipment comprising the
library are either donated to the
National Archives and Records
Administration (NARA) or made
available for its use, usually in
perpetuity.

The Archivist is authorized to accept
new libraries, as well as gifts that
modify existing libraries, pursuant to 44
U.S.C. 2112. That provision also
requires the Archivist to promulgate
architectural and design standards for
Presidential libraries and to ensure that
an endowment to defray a portion of the
cost of building operations is
established by the donor of a new
library and deposited in the National
Archives Trust Fund prior to the
Archivist’s acceptance of the library.

The endowment requirement applies
to the library of any President who took
the oath of office as President for the
first time on or after January 20, 1985
(i.e., for the libraries of President George
H.W. Bush and all subsequent
presidents). The amount of the
endowment is based on several factors
specified in statute, including the size
and cost of the facility that is turned
over to NARA. This regulation defines
the method to be used for calculating
size and cost, as well as the equipment
covered by the endowment requirement.
In connection with determining the size
of a Presidential library, NARA uses the
Building Owners and Managers
Association (BOMA) Standard Method
for Measuring Floor Areas in Office
Buildings, dated June 7, 1996, ANSI
7.76.1-1996.

Before the Archivist can accept and
take title to or enter into an agreement
to use land, a facility, and equipment as
a Presidential library, he must submit a
written report on the proposed
Presidential archival depository to
Congress. The report must include,
among other things, certification that
the facility and equipment meet the
architectural and design standards for
Presidential libraries as promulgated by
the Archivist, and information about the
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cost of the library and the size of the
endowment being provided.

We published a notice of proposed
rulemaking on August 25, 1998 (63 FR
45203), for a 60-day comment period.
No comments were received, but NARA
decided to defer completion of the
rulemaking. This proposed rule,
rewritten in plain language format,
replaces the previous proposal and
reflects statutory changes that have gone
into effect since then.

This proposed rule is not a significant
regulatory action for the purposes of
Executive Order 12866. As required by
the Regulatory Flexibility Act, it is
hereby certified that this proposed rule
will not have a significant impact on
small entities.

Paperwork Reduction Act

This proposed rule contains
information collection activities which
are subject to review and approval by
the Office of Management and Budget
(OMB) under the Paperwork Reduction
Act of 1995. These information
collection requirements, contained in
§§1281.16 and 1281.18 have been
approved by OMB under the control
number 3095-0036 with a current
expiration date of June 30, 2008.

List of Subjects in 36 CFR Part 1281

Archives and records, Federal
buildings and facilities, Reporting and
recordkeeping.

For the reasons set forth in the
preamble, NARA proposes to add a new
Part 1281 in Subchapter G of Chapter
XII, Title 36, Code of Federal
Regulations, to read as follows:

PART 1281—PRESIDENTIAL LIBRARY
FACILITIES

Sec.

1281.1 What is the scope of this part?

1281.2 What definitions apply to this part?

1281.4 What are the architectural and
design standards for Presidential
libraries?

1281.6 What certifications must be
provided to NARA?

1281.8 What information must be provided
to NARA for its report to Congress on a
new Presidential library facility?

1281.10 When does a foundation consult
with NARA before offering a gift of a
physical or material change, or addition
to an existing library?

1281.12 What information must be
provided to NARA for its report to
Congress on a change or addition to a
Presidential library facility?

1281.14 What type of endowment is
required for a Presidential library?

1281.16 What standard does NARA use for
measuring building size?

1281.18 Publications incorporated by
reference.

Authority: 44 U.S.C. 2104(a), 2112.

§1281.1 What is the scope of this part?

(a) This part implements provisions of
the Presidential Libraries Act, codified
at 44 U.S.C. 2112(a) and (g).

(1) The Act requires the Archivist of
the United States to promulgate
architectural and design standards for
new and existing Presidential libraries
in order to ensure that such
depositories:

(i) Preserve Presidential records
subject to Chapter 22 of this title and
papers and other historical materials
accepted for deposit under section 2111
of this title; and

(ii) Contain adequate research
facilities.

(2) In addition the Archivist must
submit a written report to the Congress
before accepting new libraries or certain
proposed physical or material changes
or additions to an existing library; and
to ensure, for existing libraries subject to
the mandatory endowment requirement,
that the endowment specified by 44
U.S.C. 2112(g) has been transferred to
the National Archives Trust Fund before
acceptance by the Archivist.

(b) This part applies to design and
construction of new libraries that are
offered to NARA on or after the effective
date of this regulation and to material
changes or additions to new and
existing libraries funded wholly by gift
on or after that date.

§1281.2 What definitions apply to this
part?

The following definitions apply to
this part:

Architectural and design standards.
This term refers to the document cited
in §1281.4.

Archival functions. The term means
arranging, describing, reviewing,
preserving, reproducing, restoring,
exhibiting, and making available
Presidential and other records and
historical materials in the care and
custody of the Presidential libraries, and
includes the salaries and expenses of
NARA personnel performing those
functions.

BOMA standard. This term refers to
the Building Owners and Managers
Association (BOMA) Standard Method
for Measuring Floor Areas in Office
Buildings, dated June 7, 1996, and also
listed as ANSI Z65.1-1996, that has
been adopted by NARA as the standard
for measuring the size of the facility and
the value for calculating the
endowment.

Endowment library. This term means
a Presidential library that is subject to
the endowment requirements of 44
U.S.C. 2112(g). The term includes the
existing libraries of presidents who took
the oath of office as President for the

first time on or after January 20, 1985,
the proposed library of President George
W. Bush, and the libraries of presidents
who take the oath of office as President
for the first time on or after July 1, 2002.

Equipment. As used in this part, the
term means operating equipment that
must be furnished with the new library
and included in the calculation of the
required endowment. Operating
equipment is fundamental to the
operation of the library and is normally
built into the facility or permanently
mounted to the structure.

Existing library. This term means a
Presidential library that has been
accepted by the Archivist under 44
U.S.C. 2112(a) and established as part of
the system of Presidential libraries
managed by NARA.

Facility operations. This term means
those activities, including
administrative services, involved with
maintaining, operating, protecting, and
improving a Presidential library.

Foundation. This term means a
private organization organized under
state law to construct a new Presidential
library. The term usually refers to
nonprofit charitable organizations that
meet the requirements of Section
501(c)(3) of the Internal Revenue Code
(26 CFR 501(c)(3)). The term specifically
includes ‘“foundation” and ‘“‘institute,”
as those terms are used in 44 U.S.C.
2112(a)(1)(B).

Historical materials. The term
“historical materials” has the meaning
set forth at 44 U.S.C. 2101.

New library. This term means a
Presidential library for a President who
took the oath of office as President for
the first time on or after January 20,
1985, that has not been accepted by the
Archivist under 44 U.S.C. 2112(a).
Presidential libraries that have been
accepted by the Archivist and
established as part of the system of
Presidential libraries that are managed
by NARA are “‘existing libraries.”

Physical or material change or
addition. This term means any addition
of square footage, as defined by the
BOMA Standard, or any physical or
material change to the existing structure
of an existing library that results in a
significant increase in the cost of facility
operations.

Presidential library. This term means
a Presidential archival depository as
defined in 44 U.S.C. 2101.

Presidential records. The term has the
meaning set forth at 44 U.S.C. 2201.

§1281.4 What are the architectural and
design standards for Presidential libraries?
The Archivist is required by 44 U.S.C.
2112(a)(2) to promulgate architectural
and design standards for Presidential



Federal Register/Vol. 72, No. 244/ Thursday, December 20, 2007 /Proposed Rules

72321

libraries. The standards address the
architectural, design, and structural
requirements of a new Presidential
library and additions or renovations,
and they ensure that Presidential
libraries are safe and efficient to operate
and provide adequate and secure
research and museum facilities. A copy
of the standards is provided to the
foundation upon request and is
available from the Office of Presidential
Libraries (NL), Room 2200, 8601
Adelphi Rd., College Park, MD 20740-
6001.

§1281.6 What certifications must be
provided to NARA?

(a) The foundation must provide to
NARA design and construction
certifications specified in the
architectural and design standards.

(b) Any item that NARA finds is not
in compliance with the architectural
and design standards must be corrected
by the foundation or, if not corrected by
the foundation, will be corrected by
NARA with the foundation paying the
full cost of taking necessary corrective
action.

§1281.8 What information must be
provided to NARA for its report to Congress
on a new Presidential library facility?

(a) NARA must submit a report to
Congress on a proposed new library
pursuant to 44 U.S.C. 2112(a)(3). The
foundation that is building the library
must help NARA as necessary in
compiling the information needed for
this report. If a State, political
subdivision, university, institution of
higher learning, or institute participates
in the construction of the new library
(e.g., by making land available for the
facility), that party is subject to the same
requirement. Requested information
must be sent to the Office of Presidential
Libraries (NL), Room 2200, 8601
Adelphi Rd., College Park, MD 20740—
6001 far enough in advance of the
anticipated date of transfer of the
Library for NARA to compile and
submit the report so that it may lie
before Congress for the minimum time
period specified in 44 U.S.C. 2112(a)(5).
The normal lead time for submitting the
required information is at least six
months in advance of the anticipated
date of transfer, but the submission date
is subject to negotiation between NARA
and the foundation in specific cases.
The collection of information by NARA
for these purposes has been approved
under the Paperwork Reduction Act by
the Office of Management and Budget
with the control number 3095-0036.

(b) Paragraph (a)(3) of 44 U.S.C. 2112
lists the information that NARA must
include in its report to Congress. The

foundation and NARA will agree as part
of the planning process for a new library
on what information the foundation will
provide and when. The same
requirement applies to other entities
involved in the construction of a new
library (e.g., a local government or
university). Foundations will normally
be responsible, at a minimum, for
providing the following information to
NARA:

(1) A description of the land, facility,
and equipment offered as a gift or to be
made available without transfer of title,
which must include:

(i) The legal description of the land,
including plat, and evidence of clear
title to the land upon which the library
is constructed;

(ii) Site plan, floor plans, building
sections and elevations, artist’s
representation of building and grounds;

(iii) Description of building contents,
including furniture, equipment, and
museum installations; and

(iv) Measurement of the facility in
accordance with §1281.16;

(2) A statement specifying the
estimated total cost of the library and
the amount of the endowment required
pursuant to 44 U.S.C. 2112(g);

(3) An offer or other statement setting
forth the terms of the proposed
agreement for transfer or use of the
facility, if any;

(4) Copies of any proposed
agreements between the state, other
political subdivision, the donating
group, other institutions, and the United
States which may affect ownership or
operation of the library facility;

(5) A statement of and copies of any
proposed agreements concerning the
proposed support of library programs by
non-federal sources; and

(6) A statement on cost-saving design
features of the building.

(7) A written certification that the
library and the equipment therein will
comply with NARA standards.

§1281.10 When does a foundation consult
with NARA before offering a gift of a
physical or material change, or addition to
an existing library?

A foundation must consult with the
Office of Presidential Libraries before
beginning the process of offering a gift
for the purpose of making a physical or
material change or addition to a new or
existing library. NARA will furnish the
interested foundation the current
architectural and design standards as
specified in § 1281.4. Others may
request a single copy by writing the
Office of Presidential Libraries (NL),
Room 2200, 8601 Adelphi Road, College
Park, Maryland 20740-6001.

§1281.12 What information must be
provided to NARA for its report to Congress
on a change or addition to a Presidential
library facility?

(a) NARA must submit a report to
Congress on a proposed physical or
material change or addition to an
existing library that is being funded
wholly by gift. The foundation or other
party offering the gift to NARA must
help NARA as necessary in compiling
the information needed for the report.
Required information must be sent to
the Office of Presidential Libraries (NL),
Room 2200, 8601 Adelphi Rd., College
Park, MD 20740-6001, far enough in
advance of the Archivist’s acceptance of
the gift for NARA to compile and submit
the report to Congress in accordance
with 44 U.S.C. 2112(a)(5). The normal
lead time for submitting the required
information on physical or material
changes or additions is at least nine (9)
months in advance of the anticipated
date that work will begin on the
physical or material change or addition
to the library. The collection of
information contained in this section
has been approved under the Paperwork
Reduction Act by the Office of
Management and Budget with the
control number 3095-0036.

(b) Paragraph (a)(4) of 44 U.S.C. 2112
lists the information that NARA must
include in its report to Congress. The
donor and NARA will agree as part of
the planning process what information
the donor will provide and when, but
donors will normally be responsible, at
a minimum, for providing the following
information to NARA:

(1) A description of the gift, which
must include as appropriate:

(i) The legal description of the land,
including plat;

(ii) Site plan, floor plans, building
sections and elevations, artist’s
representation of building and grounds
as they will be affected by the gift;

(iii) Description of building contents
that are part of the gift, including
furniture, equipment, and museum
installations;

(iv) For endowment libraries, a
measurement of the addition or change
to the facility in accordance with
§1281.14; and

(v) A review of all critical spaces
where NARA holdings will be stored,
used, or exhibited, including
information on life-safety,
environmental, holdings storage, and
other systems against NARA standards.

(2) A statement of the estimated total
cost of the proposed physical or
material change or addition to the
library, and, for endowment libraries, an
estimate of the amount of the additional
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endowment required pursuant to 44
U.S.C. 2112(g).

(3) A statement of the purpose of the
proposed change or addition.

(4) A written certification that the
library and the equipment therein will
comply with NARA standards after the
change or addition is made.

§1281.14 What type of endowment is
required for a Presidential library?

(a) Endowment requirement—new
libraries. The foundation or organization
that is offering NARA a new
Presidential library must establish an
endowment for the library, by gift or
bequest, in the National Archives Trust
Fund before the Archivist may accept
the transfer of the library. The purpose
of the endowment is to help NARA
defray the cost of facility operations.
The endowment requirement for the
prospective new library of President
George W. Bush is set forth in
paragraphs 2 and 3 of 44 U.S.C. 2112(g).
The endowment requirements for the
new libraries of presidents taking the
oath of office from the first time on or
after July 1, 2002, are set forth in
paragraphs 2, 3, and 5 of 44 U.S.C.
2112(g).

(b) Endowment requirement—change
or addition to an endowment library.
For a proposed physical or material
change or addition to an endowment
library that is being funded wholly by
gift, the foundation or other
organization that is offering the gift
must agree, as a condition of the gift, to
transfer monies by gift or bequest to the
library’s existing endowment in the
National Archives Trust Fund in an
amount sufficient to satisfy the
requirements of paragraphs 2, 3, and 5
of 44 U.S.C. 2112(g). The Archivist must
determine that the additional
endowment monies have been
transferred to the Trust Fund before he
accepts the gift of the physical or
material change or addition.

(c) Use of endowment income. The
income from a library’s endowment is
available to cover the cost of facility
operations, but is not available for the
performance of archival functions.

(d) Calculating a library’s endowment.
The formulas for calculating the
required endowment are set forth in 44
U.S.C. 2112(g)(3)-(5).

(e) Equipment costs that must be
included in the endowment calculation.
The cost of all operating equipment
provided with a new library must be
included in the endowment calculation
pursuant to 44 U.S.C. 2112(g)(3). The
Archivist will provide in the
architectural and design standards, a list
of equipment guidelines,
recommendations, and minimum

requirements for a foundation’s use in
designing and building a new library.
The list is not exhaustive and
requirements may change with evolving
technology, program requirements, and
the final library design.

(f) Formula for a shared use library
building. For endowment purposes, the
construction cost of a shared use library
building containing both NARA and
Foundation-controlled areas will be
determined using the following formula:
The percentage of the usable square
footage of the NARA-controlled areas to
the usable square footage of the entire
building multiplied by the cost of the
entire building. That figure is then used
in calculating a library’s endowment as
specified by subsection (d) of this
section and 44 U.S.C. 2112(g)(3)—(5).

§1281.16 What standard does NARA use
for measuring building size?

For purposes of 44 U.S.C. 2112(g)(3)
and (4), and this part, NARA has
adopted the BOMA Standard Method
for Measuring Floor Areas in Office
Buildings (ANSI Z65.1-1996) as the
standard for measuring the size of the
facility and the value for calculating the
endowment. The architectural and
design standards contain the description
of the area to be measured as to obtain
the useable square footage and the
exclusions to the measurement.

§1281.18 Publications incorporated by
reference.

The Building Owners and Managers
Association (BOMA) Standard Method
for Measuring Floor Areas in Office
Buildings, ANSI 765.1-1996, dated June
7, 1996, is hereby incorporated by
reference in this part. The standard
cited in this paragraph is available from
the American National Standards
Institute, (ANSI), Inc., 11 West 42nd
Street, New York, NY 10036. It is also
available for inspection at the Office of
the Federal Register, 800 North Capitol
Street, NW., Suite 700, Washington, DC.
This incorporation by reference will be
submitted for approval by the Director
of the Federal Register in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.
These materials are incorporated by
reference as they exist on the date of
approval and a notice of any change in
these materials will be published in the
Federal Register.

Dated: December 14, 2007.
Allen Weinstein,
Archivist of the United States.
[FR Doc. E7—-24746 Filed 12-19-07; 8:45 am]
BILLING CODE 7515-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2007-0970; FRL-8508-7]
Revision to the California State

Implementation Plan, Bay Area Air
Quality Management District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing approval of
arevision to the Bay Area Air Quality
Management District (BAAQMD)
portion of the California State
Implementation Plan (SIP). This
revision concerns nitrogen oxides (NOx)
and carbon monoxide (CO) emissions
from boilers, steam generators and
process heaters at petroleum refineries.
We are proposing to approve a local rule
that regulates these emission sources
under the Clean Air Act as amended in
1990 (CAA or the Act). We are taking
comments on this proposal and plan to
follow with a final action.

DATES: Any comments must arrive by
January 22, 2008.

ADDRESSES: Submit comments,
identified by docket number EPA-R09-
OAR-2007-0970, by one of the
following methods:

1. Federal eRulemaking Portal:
www.regulations.gov. Follow the on-line
instructions.

2. E-mail: steckel.andrew@epa.gov.

3. Mail or deliver: Andrew Steckel
(Air-4), U.S. Environmental Protection
Agency Region IX, 75 Hawthorne Street,
San Francisco, CA 94105-3901.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through
www.regulations.gov or e-mail.
www.regulations.gov is an “anonymous
access” system, and EPA will not know
your identity or contact information
unless you provide it in the body of
your comment. If you send e-mail
directly to EPA, your e-mail address
will be automatically captured and
included as part of the public comment.
If EPA cannot read your