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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 94
[Docket No. APHIS-2007-0142]

Addition of Armenia to the List of
Regions Where African Swine Fever
Exists

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the
regulations concerning the importation
of animals and animal products by
adding Armenia to the list of regions
where African swine fever exists. We
are taking this action because outbreaks
of African swine fever have been
confirmed in various locations in the
northern portion of Armenia. This
action will restrict the importation of
pork and pork products into the United
States from Armenia and is necessary to
prevent the introduction of African
swine fever into the United States.
DATES: This interim rule is effective
January 7, 2008. However, we are
imposing this restriction retroactively to
August 29, 2007, which is the date that
the presence of ASF in Armenia was
confirmed. We will consider all
comments that we receive on or before
March 7, 2008.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/fdmspublic/
component/main?main=DocketDetail
&d=APHIS-2007-0142 to submit or view
comments and to view supporting and
related materials available
electronically.

e Postal Mail/Commercial Delivery:
Please send two copies of your comment
to Docket No. APHIS-2007-0142,

Regulatory Analysis and Development,
PPD, APHIS, Station 3A—03.8, 4700
River Road Unit 118, Riverdale, MD
20737-1238. Please state that your
comment refers to Docket No. APHIS—
2007-0142.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue, SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
http://www.aphis.usda.gov.

FOR FURTHER INFORMATION CONTACT: Mr.
Javier Vargas, Animal Scientist,
Regionalization Evaluation Services
Staff, National Center for Import and
Export, VS, APHIS, 4700 River Road
Unit 38, Riverdale, MD 20737-1231;
(301) 734-0756.

SUPPLEMENTARY INFORMATION:

Background

The regulations in 9 CFR part 94
(referred to below as the regulations)
govern the importation of specified
animals and animal products to prevent
the introduction into the United States
of various animal diseases, including
rinderpest, foot-and-mouth disease,
bovine spongiform encephalopathy,
swine vesicular disease, classical swine
fever, and African swine fever (ASF).
These are dangerous and destructive
diseases of ruminants and swine.

Section 94.8 of the regulations lists
regions of the world where ASF exists
or is reasonably believed to exist and
imposes restrictions on the importation
of pork and pork products into the
United States from those regions.

On August 29, 2007, Armenia
reported to the World Organization for
Animal Health six outbreaks of ASF in
various areas in the northern part of the
country. The source of the outbreaks is
unknown. Therefore, in order to prevent
the introduction of ASF into the United
States, we are amending the regulations
by adding Armenia to the list of regions
in § 94.8 where ASF exists or is
reasonably believed to exist. As a result
of this action, the importation into the

United States of pork and pork products
from Armenia will be restricted. We are
imposing this restriction retroactively to
August 29, 2007, which is the date that
the presence of ASF in Armenia was
confirmed.

Emergency Action

This rulemaking is necessary on an
emergency basis to prevent the
introduction of ASF into the United
States. Under these circumstances, the
Administrator has determined that prior
notice and opportunity for public
comment are contrary to the public
interest and that there is good cause
under 5 U.S.C. 553 for making this rule
effective less than 30 days after
publication in the Federal Register.

We will consider comments we
receive during the comment period for
this interim rule (see DATES above).
After the comment period closes, we
will publish another document in the
Federal Register. The document will
include a discussion of any comments
we receive and any amendments we are
making to the rule.

Executive Order 12866 and Regulatory
Flexibility Act

This interim rule has been reviewed
under Executive Order 12866. For this
action, the Office of Management and
Budget has waived its review under
Executive Order 12866.

This interim rule amends the
regulations by adding Armenia to the
list of regions in which ASF exists. This
action is necessary on an emergency
basis to prevent the introduction of ASF
into the United States.

The rule will restrict the importation
of pork and pork products from
Armenia. While the United States
imported approximately $2.1 million of
agricultural products from Armenia
between 2002 and 2006, these were
largely horticultural products, wine and
wine products, and fruit and vegetable
products. Pork and pork products are
not currently imported from Armenia
into the United States. Therefore, it is
unlikely that this interim rule will have
any substantial effects on trade, or on
large or small businesses.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.
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Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has
retroactive effect to August 29, 2007;
and (3) does not require administrative
proceedings before parties may file suit
in court challenging this rule.

Paperwork Reduction Act

This interim rule contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501,
et seq.).

List of Subjects in 9 CFR Part 94

Animal diseases, Imports, Livestock,
Meat and meat products, Milk, Poultry
and poultry products, Reporting and
recordkeeping requirements.

m Accordingly, we are amending 9 CFR
part 94 as follows:

PART 94—RINDERPEST, FOOT-AND-
MOUTH DISEASE, FOWL PEST (FOWL
PLAGUE), EXOTIC NEWCASTLE
DISEASE, AFRICAN SWINE FEVER,
CLASSICAL SWINE FEVER, AND
BOVINE SPONGIFORM
ENCEPHALOPATHY: PROHIBITED
AND RESTRICTED IMPORTATIONS

m 1. The authority citation for part 94
continues to read as follows:

Authority: 7 U.S.C. 450, 7701-7772, 7781—
7786, and 8301-8317; 21 U.S.C. 136 and

136a; 31 U.S.C. 9701; 7 CFR 2.22, 2.80, and
371.4.

§94.8 [Amended]

m 2. In § 94.8, the introductory text is

amended by adding the word

“Armenia,” after the word ““Africa,”.
Done in Washington, DG, this 27th day of

December 2007.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E7—25661 Filed 1-4—08; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2007-0044; Directorate
Identifier 2007-NM-126-AD; Amendment
39-15320; AD 2007-26-18]

RIN 2120-AA64

Airworthiness Directives; BAE
Systems (Operations) Limited Model
BAe 146 and Avro 146—RJ Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as: ““An accumulator cylinder
had material defects and suffered an in-
flight burst failure causing damage to
the aircraft structure.” We are issuing
this AD to require actions to correct the
unsafe condition on these products.
DATES: This AD becomes effective
February 11, 2008.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of February 11, 2008.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98057-3356; telephone (425) 227-1175;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on October 17, 2007 (72 FR
58774). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

An accumulator cylinder had material
defects and suffered an in-flight burst failure
causing damage to the aircraft structure. This
resulted in the issue of EASA Emergency AD
2006—0061-E [we issued AD 2006—-23—12 to
address that EASA AD] that required the
identification and check of cylinders from
known suspect batches. Further
investigations and checks by the accumulator
manufacturer have concluded that all
cylinders from a particular supplier may not
have been correctly inspected at
manufacture. To prevent the risk of further
failures, this Airworthiness Directive (AD)
requires all accumulators with cylinders from
this supplier to be identified and inspected
prior to re-installation.

The corrective action includes replacing
any accumulator found to have a defect.
You may obtain further information by
examining the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
highlighted in a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect
about 1 product of U.S. registry. We also
estimate that it will take about 4 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $80 per work-hour.
Based on these figures, we estimate the
cost of this AD to the U.S. operators to
be $320, or $320 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of



Federal Register/Vol.

73, No. 4/Monday, January 7, 2008/Rules and Regulations

1045

the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,

the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2007-26-18 BAE Systems (Operations)
Limited (Formerly British Aerospace
Regional Aircraft): Amendment 39—
15320. Docket No. FAA-2007-0044;
Directorate Identifier 2007-NM-126—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective February 11, 2008.

Affected ADs

(b) None.
Applicability

(c) This AD applies to BAE Systems
(Operations) Limited Model BAe 146—100A,
—200A, and —300A series airplanes; and
Model Avro 146-RJ70A, 146-RJ85A, and
146-RJ100A airplanes; certificated in any
category, all models, all serial numbers.

Subject

(d) Air Transport Association (ATA) of
America Code 29: Hydraulic power.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

An accumulator cylinder had material
defects and suffered an in-flight burst failure
causing damage to the aircraft structure. This
resulted in the issue of EASA Emergency AD
2006—0061-E [we issued AD 2006—23-12 to
address that EASA AD] that required the
identification and check of cylinders from
known suspect batches. Further
investigations and checks by the accumulator
manufacturer have concluded that all
cylinders from a particular supplier may not
have been correctly inspected at
manufacture. To prevent the risk of further
failures, this Airworthiness Directive (AD)
requires all accumulators with cylinders from
this supplier to be identified and inspected
prior to re-installation.

The corrective action includes replacing any
accumulator found to have a defect.

Actions and Compliance

(f) Unless already done, do the following
actions.

(1) Within 30 months after the effective
date of this AD, identify the installed
accumulator in accordance with paragraph
2.C. of BAE Systems (Operations) Limited
Inspection Service Bulletin ISB.29-047,
dated October 3, 2006, which makes
reference to APPH Service Bulletin
AIR91666—29-03, dated July 2006.

(2) When an accumulator is identified as
being affected by this AD, before further
flight after accomplishing the actions

required in paragraph (f)(1) of this AD,
remove the accumulator in accordance with
paragraph 2.D. of BAE Systems (Operations)
Limited Inspection Service Bulletin ISB.29—
047, dated October 3, 2006, and do a
magnetic particle inspection of the cylinder
for any defects in accordance with the
Accomplishment Instructions of APPH
Service Bulletin AIR91666—29-03, dated July
2006.

(3) If any defect is found during the
inspection required in paragraph (f)(2) of this
AD, before next flight, replace the
accumulator with a serviceable unit in
accordance with the Accomplishment
Instructions of APPH Service Bulletin
AIR91666—29-03, dated July 2006.

(4) After the effective date of this AD, no
person may install a spare accumulator
identified by APPH Service Bulletin
AIR91666—29-03, dated July 2006, as a
replacement part, unless it has been
inspected in accordance with APPH Service
Bulletin AIR91666—29—-02, dated March 2006;
or APPH Service Bulletin AIR91666—-29-03,
dated July 2006 (see second Note in
paragraph 1.D.(1) of BAE Systems
(Operations) Limited Inspection Service
Bulletin ISB.29-047, dated October 3, 2006,
for further explanation).

FAA AD Differences

Note: This AD differs from the MCAI and/
or service information as follows:

(1) Where the MCALI specifies to identify
the installed accumulator within 6 weeks
after the effective date of the AD, we have
determined that the identification may be
done within 30 months after the effective
date of this AD to coincide with the
compliance time for the magnetic particle
inspection. In making this determination, we
considered the maximum interval of time
allowable for all affected airplanes to
continue to operate without compromising
safety, fleet usage, and the availability of
replacement parts.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, ANM-1186,
International Branch, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Todd Thompson,
Aerospace Engineer, International Branch,
ANM-116, FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone (425)
227-1175; fax (425) 227-1149. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.
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(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI European Aviation
Safety Agency Airworthiness Directive 2007—
0076, dated March 21, 2007, and the service
information listed in Table 1 of this AD for
related information.

TABLE 1.—SERVICE INFORMATION

Service Bulletin Date
APPH Service Bulletin March 2006.
AIR91666—29-02.
APPH Service Bulletin July 2006.

AIR91666—29-03.

BAE Systems (Operations)
Limited Inspection Serv-
ice Bulletin ISB.29-047.

October 3, 2006.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2007-28989; Directorate
Identifier 2007-NM-070-AD; Amendment
39-15319; AD 2007-26-17]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

Material Incorporated by Reference

(i) You must use the service information
specified in Table 2 of this AD to do the
actions required by this AD, unless the AD
specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact British Aerospace Regional
Aircraft American Support 13850 Mclearen
Road, Herndon, Virginia 20171; and APPH
Ltd., Engineering Division, Unit 1, Pembroke
Court, Chancellor Road, Manor Park,
Runcorn, Cheshire, WA7 1TG, England,
United Kingdom.

(3) You may review copies at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
(202) 741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

TABLE 2.—MATERIAL INCORPORATED
BY REFERENCE

Service Bulletin Date

APPH Service Bulletin
AIR91666-29-03.

BAE Systems (Operations)
Limited Inspection Serv-
ice Bulletin ISB.29-047.

July 2006.

October 3, 2006.

Issued in Renton, Washington, on
December 20, 2007.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E7—25479 Filed 1-4-08; 8:45 am]
BILLING CODE 4910-13-P

SUMMARY: The FAA is superseding an
existing airworthiness directive (AD),
which applies to certain Boeing Model
747-200B, 747-200C, 747—200F, 747—
300, 747—-400, and 747SP series
airplanes. That AD currently requires
doing a detailed inspection of the left
and right longeron extension fittings,
and corrective action if necessary. This
new AD adds airplanes to the
applicability of the existing AD. This
AD results from reports that accidental
drilling damage to the longeron
extension fittings was found on
airplanes not subject to the existing AD.
We are issuing this AD to detect and
correct accidental drilling damage of the
longeron extension fittings, which could
lead to cracking of the longeron
extension fittings and result in rapid
decompression of the airplane.

DATES: This AD becomes effective
February 11, 2008.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of February 11, 2008.

On June 16, 2006 (71 FR 27592, May
12, 2006), the Director of the Federal
Register approved the incorporation by
reference of Boeing Alert Service
Bulletin 747-53A2515, dated October
20, 2005.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124—2207.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (telephone 800-647-5527)
is the Document Management Facility,

U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT: Ivan
Li, Aerospace Engineer, Airframe
Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98057-3356; telephone (425) 917-6437;
fax (425) 917-6590.

SUPPLEMENTARY INFORMATION:
Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that
supersedes AD 2006—10—04, amendment
39-14588 (71 FR 27592, May 12, 2006).
The existing AD applies to certain
Boeing Model 747-200B, 747—-200C,
747-200F, 747-300, 747—-400, and
747SP series airplanes. That NPRM was
published in the Federal Register on
August 16, 2007 (72 FR 45973). That
NPRM proposed to continue to require
doing a detailed inspection of the left
and right longeron extension fittings,
and corrective action if necessary. That
NPRM also proposed to add airplanes to
the applicability of the existing AD.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the single comment
received. Boeing supports the NPRM.

Clarification of Service Bulletins

Where paragraphs (h) and (i) of the
NPRM referred to “the alert service
bulletin” and ‘‘the service bulletin,” we
have specified the number, revision
level and date of those service bulletins
for clarity.

Conclusion

We reviewed the relevant data,
considered the comment received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We also determined that these changes
will not increase the economic burden
on any operator or increase the scope of
the AD.

Interim Action

We consider this AD interim action. If
final action is later identified, we might
consider further rulemaking then.

Costs of Compliance

There are about 876 airplanes of the
affected design in the worldwide fleet.
This AD affects about 156 airplanes of
U.S. registry.



Federal Register/Vol.

73, No. 4/Monday, January 7, 2008/Rules and Regulations

1047

The actions specified by this AD were
previously required by AD 2006—-10-04,
which was applicable to approximately
25 airplanes of U.S. registry. The actions
required by that AD take about 1 work
hour per airplane. We estimated the cost
of the current requirements of that AD
on U.S. operators to be $2,000, or $80
per airplane. Some operators of the 25
airplanes subject to AD 2006—10-04
may have already initiated the required
actions. This AD adds no new costs
associated with those airplanes.

This AD is applicable to
approximately 131 additional airplanes
of U.S. registry. New actions required by
this AD take about 1 work hour per
airplane. Based on the current labor rate
of $80 per work hour, we estimate the
new costs imposed by this AD on U.S.
operators to be $10,480, or $80 per
airplane. This figure is based on
assumptions that no operator of these
additional airplanes has yet done any of
the requirements of this AD, and that no
operator would do those actions in the
future if this AD were not adopted.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13
by removing amendment 39-14588 (71
FR 27592, May 12, 2006) and by adding
the following new airworthiness
directive (AD):

2007-26-17 Boeing: Amendment 39-15319.
Docket No. FAA-2007-28989;
Directorate Identifier 2007-NM-070-AD.

Effective Date

(a) This AD becomes effective February 11,
2008.

Affected ADs

(b) This AD supersedes AD 2006—10-04.
Applicability

(c) This AD applies to Boeing Model 747—
100, 747-100B, 747-100B SUD, 747-200B,
747-200C, 747-200F, 747-300, 747-400,
747-400D, 747—-400F, 747SR, and 747SP
series airplanes, certificated in any category;
as identified in Boeing Alert Service Bulletin
747-53A2515, Revision 1, dated March 1,
2007.

Unsafe Condition

(d) This AD results from reports that
accidental drilling damage to the longeron
extension fittings was found on airplanes not
subject to the existing AD. We are issuing
this AD to detect and correct accidental
drilling damage of the longeron extension
fittings, which could lead to cracking of the
longeron extension fittings and result in
rapid decompression of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Restatement of Certain Requirements of AD
2006-10-04

Detailed Inspection

(f) For Group 1 airplanes identified in
Boeing Alert Service Bulletin 747-53A2515,
Revision 1, dated March 1, 2007: At the
applicable compliance time specified in
paragraph (f)(1) or (f)(2) of this AD, do a
detailed inspection of the left and right
longeron extension fittings for damage, and,
before further flight, do the corrective action
if applicable, by accomplishing all the
applicable actions specified in the
Accomplishment Instructions of Boeing Alert
Service Bulletin 747-53A2515, dated October
20, 2005; or Revision 1, dated March 1, 2007.

Note 1: Boeing Alert Service Bulletin 747—
53A2515, dated October 20, 2005; and
Revision 1, dated March 1, 2007; refer to
Boeing Alert Service Bulletin 747-53A2390,
Revision 1, dated July 6, 2000, as an
additional source of service information for
replacing a damaged longeron fitting with a
new longeron extension fitting.

(1) For airplanes that have accomplished
the inspection of the splice area for cracking
as specified in Boeing Alert Service Bulletin
747-53A2390, dated July 31, 1997; or
Revision 1, dated July 6, 2000: Inspect in
accordance with paragraph (f) of this AD
before the airplane has accumulated 10,000
total flight cycles, or within 1,000 flight
cycles after June 16, 2006 (the effective date
of AD 2006—10-04), whichever is later.

(2) For airplanes that have not
accomplished the inspection of the splice
area for cracking as specified in Boeing Alert
Service Bulletin 747-53A2390, dated July 31,
1997; or Revision 1, dated July 6, 2000:
Inspect in accordance with paragraph (f) of
this AD before the airplane has accumulated
10,000 total flight cycles, or within 250 flight
cycles after June 16, 2006, whichever is later.

New Requirements of This AD

Detailed Inspection of Additional Airplanes

(g) For Group 2 and Group 3 airplanes
identified in Boeing Alert Service Bulletin
747-53A2515, Revision 1, dated March 1,
2007: Except as provided by paragraphs (h)
and (i) of this AD, at the applicable time
specified in paragraph 1.E of Boeing Alert
Service Bulletin 747-53A2515, Revision 1,
dated March 1, 2007, do a detailed inspection
of the left and right longeron extension
fittings for damage and, before further flight,
do the corrective action, as applicable; by
accomplishing all the applicable actions
specified in the Accomplishment
Instructions of the alert service bulletin.

Compliance Times

(h) Where the Boeing Alert Service Bulletin
747-53A2515, dated October 20, 2005; or
Revision 1, dated March 1, 2007; specify
compliance times relative to the release date
of the alert service bulletin, this AD requires
compliance at compliance times relative to
the effective date of this AD.
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Repair of Certain Conditions

(i) If any damage is found during any
inspection required by this AD and Boeing
Alert Service Bulletin 747-53A2515,
Revision 1, dated March 1, 2007, specifies to
contact Boeing for appropriate action: Before
further flight, repair the damage using a
method approved in accordance with the
procedures specified in paragraph (k) of this
AD.

Credit for Actions Done Using Previous
Service Information

(j) Actions done before the effective date of
this AD in accordance with Boeing Alert
Service Bulletin 747-53A2515, dated October
20, 2005, are considered acceptable for
compliance with the corresponding actions
of this AD.

Alternative Methods of Compliance (AMOCs)

(k)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOCs for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

(2) AMOCs approved previously in
accordance with AD 2006-10-04, are
approved as AMOCs for the corresponding
provisions of this AD.

(3) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(4) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by an
Authorized Representative for the Boeing
Commercial Airplanes Delegation Option
Authorization Organization who has been
authorized by the Manager, Seattle ACO, to
make those findings. For a repair method to
be approved, the repair must meet the
certification basis of the airplane, and the
approval must specifically refer to this AD.

Material Incorporated by Reference

(1) You must use Boeing Alert Service
Bulletin 747-53A2515, dated October 20,
2005; or Boeing Alert Service Bulletin 747—
53A2515, Revision 1, dated March 1, 2007;
as applicable, to perform the actions that are
required by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
Boeing Alert Service Bulletin 747-53A2515,
Revision 1, dated March 1, 2007, in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) On June 16, 2006 (71 FR 27592, May
12, 2006), the Director of the Federal Register
approved the incorporation by reference of
Boeing Alert Service Bulletin 747-53A2515,
dated October 20, 2005.

(3) Contact Boeing Commercial Airplanes,
P.O. Box 3707, Seattle, Washington 98124—
2207, for a copy of this service information.
You may review copies at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the

National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on
December 20, 2007.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E7-25500 Filed 1-4—-08; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2007-27811; Directorate
Identifier 2004—NE-11-AD; Amendment 39—
15321; AD 2007-26-19]

RIN 2120-AA64

Airworthiness Directives; Rolls-Royce
Deutschland Ltd & Co KG Tay 611-8,
Tay 611-8C, Tay 620-15, Tay 650-15,
and Tay 651-54 Turbofan Engines
AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is superseding an
existing airworthiness directive (AD) for
Rolls-Royce Deutschland Ltd & Co KG
(RRD) Tay 611-8, Tay 620—15, Tay 650—
15, and Tay 651-54 turbofan engines.
That AD currently requires initial and
repetitive visual inspections of all ice-
impact panels and fillers in the low
pressure (LP) compressor case for
certain conditions and replacing, as
necessary, any or all panels. This AD
requires the same actions, provides
terminating action to those repetitive
actions, and adds the Tay 611-8C
turbofan engine to the applicability.
This AD results from RRD introducing
new LP compressor case ice-impact
panels with additional retention
features to these Tay turbofan engines.
We are issuing this AD to prevent
release of ice-impact panels due to
improper bonding that can result in loss
of thrust in both engines.

DATES: This AD becomes effective
February 11, 2008. The Director of the
Federal Register previously approved
the incorporation by reference of certain
publications listed in the regulations as
of January 21, 2005 (70 FR 1172, January
6, 2005). The Director of the Federal
Register approved the incorporation by
reference of certain publications listed
in the regulations as of February 11,
2008.

ADDRESSES: You can get the service
information identified in this AD from
Rolls-Royce Deutschland Ltd & Co KG,
Eschenweg 11, D-15827 Dahlewitz,
Germany; telephone 49 (0) 33—7086—
1768; fax 49 (0) 33—7086—-3356.

The Docket Operations office is
located at Docket Management Facility,
U.S. Department of Transportation, 1200
New Jersey Avenue, SE., West Building,
Ground Floor, Room W12-140,
Washington, DC 20590-0001.

FOR FURTHER INFORMATION CONTACT:
Jason Yang, Aerospace Engineer, Engine
Certification Office, FAA, Engine and
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
e-mail: Jason.yang@faa.gov; telephone
(781) 238-7747; fax (781) 238-7199.
SUPPLEMENTARY INFORMATION: The FAA
proposed to amend 14 CFR part 39 by
superseding AD 2004-26-10,
Amendment 39-13922 (70 FR 1172,
January 6, 2005), with a proposed AD.
The proposed AD applies to RRD Tay
611-8, Tay 620-15, Tay 650-15, and
Tay 651-54 turbofan engines. We
published the proposed AD in the
Federal Register on July 6, 2007 (72 FR
36916). That action proposed to require
initial and repetitive visual inspections
of all ice-impact panels and fillers in the
LP compressor case for certain
conditions and replacing, as necessary,
any or all panels. That action also
proposed to provide terminating action
to those repetitive actions, and to add
the Tay 611-8C turbofan engine to the
applicability.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is provided in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

Comments
We provided the public the
opportunity to participate in the

development of this AD. We have
considered the comments received.

Request for Compliance Time Extension

Two commenters, Rolls-Royce North
America Inc. and Gulfstream, request
that we extend the Tay 611-8 and 611—
8C engine compliance time four more
years, from December 31, 2011, to
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December 31, 2015, to address new
engines having the 6-ice-impact panel
configuration. The commenters state
that so far, 12 engines have incorporated
the ice-impact panel retention features,
and those engines displayed strong
bonding of the ice-impact panels before
the panels were removed. The
commenters are concerned with
potential shop capacity problems, and
extra cost if a special in-service repair
is necessary.

We do not agree. We coordinated with
Rolls-Royce Deutschland Ltd & Co KG
in reviewing the request. Rolls-Royce
Deutschland Ltd & Co KG re-states that
the rework of the LP compressor case
and installation of new LP compressor
case ice-impact panels with additional
retention features must be done before
December 31, 2011 in accordance with
Alert Service Bulletin No. TAY-72—
A1650, dated November 2, 2005.

Reference Errors in the Proposed AD

Rolls-Royce Deutschland Ltd & Co KG
requests that we correct some reference
errors appearing in the proposed AD, as
follows:

e In paragraphs (f)(2) and (£)(3),
change “RRD SB No. TAY-72-1638,
Revision 2, dated September 21, 2004,
to “RRD SB No. TAY-72-1638, Revision
3, dated February 25, 2005.”

¢ In paragraphs (h)(2) and (i)(2),
change “RRD SB No. TAY-72-1638,
Revision 2, dated September 21, 2004”,
to “RRD SB No. TAY-72-1639, Revision
2, dated September 21, 2004.”

e In paragraph (h)(3), change “every
1,000 CSLI” to “every 1,000 operating
hours.”

e In paragraph (i)(1), change “every
3,000 CSLI” to “every 3,000 operating
hours.”

We agree and made these corrections to
the AD.

Corrections Not Carried Forward

Rolls-Royce Deutschland Ltd & Co KG
also requests that we review the
proposed AD for missing corrections
that were made to AD 2004-26-10, but
not carried forward.

We agree. The corrections were
inadvertently left out of the proposed
AD. We have made those corrections to
this AD, which throughout the
compliance section changed “‘paragraph
3.E.” to “paragraphs 3.C. through 3.E.”

Conclusion

We have carefully reviewed the
available data, including the comments
received, and determined that air safety
and the public interest require adopting
the AD with the changes described
previously. We have determined that
these changes will neither increase the

economic burden on any operator nor
increase the scope of the AD.

Costs of Compliance

We estimate that this AD will affect
about 1,085 engines installed on
airplanes of U.S. registry. We also
estimate that it will take about 2.5 work-
hours per engine to perform an
inspection, and about 12 work-hours to
perform a repair. The average labor rate
is $80 per work-hour. Required
terminating action parts will cost about
$7,500 per engine. Based on these
figures, for the AD, we estimate:

¢ The cost of one inspection to the
U.S. fleet to be $217,000.

e The cost of a repair to the U.S fleet
to be $1,041,600.

e The cost of parts to the U.S. fleet for
terminating action to be $8,137,500.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD and placed it in
the AD docket. You may get a copy of
this summary at the address listed
under ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends 14 CFR part 39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Amendment 39-13922 (70 FR
1172, January 6, 2005), and by adding a
new airworthiness directive,
Amendment 39-15321, to read as
follows:

2007-26-19 Rolls-Royce Deutschland Ltd &
Co KG (Formerly Rolls-Royce plc):
Amendment 39-15321. Docket No.
FAA-2007-27811; Directorate Identifier
2004-NE-11-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective February 11, 2008.

Affected ADs

(b) This AD supersedes AD 2004—26-10,
Amendment 39-13922.

Applicability

(c) This AD applies to:

(1) Rolls-Royce Deutschland Ltd & Co KG
(RRD) Tay 611-8, Tay 620-15, Tay 650-15,
and Tay 651-54 turbofan engines that have
one or more ice-impact panels installed in
the low pressure (LP) compressor case that
conform to the (RRD) Service Bulletin (SB)
No. TAY-72-1326 standard.

(2) RRD Tay 611-8C turbofan engines with
serial numbers (SN) below SN 85078.

(3) The turbofan engines listed in
paragraph (c) of this AD are installed on, but
not limited to, Fokker F.28 Mk.0070 and
MKk.0100 series airplanes, Gulfstream
Aerospace G-IV and G-IV-X series airplanes,
and Boeing Company 727-100 series
airplanes modified in accordance with
Supplemental Type Certificate SA8472SW
(727-QF).

Unsafe Condition

(d) This AD results from RRD introducing
new LP compressor case ice-impact panels
with additional retention features, to these
Tay turbofan engines. We are issuing this AD
to prevent release of ice-impact panels due to
improper bonding that can result in loss of
thrust in both engines.
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Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified unless the

actions have already been done.
. . do the following:
Inspecting Ice-Impact Panels in Tay 620-15,

Tay 650-15, and Tay 651-54 Engines

(f) For airplanes that have any Tay 620-15,

Tay 650-15, or Tay 651-54 engines with ice-  engines.

impact panels incorporated by the RR SB No.
TAY-72-1326 standard, and not all panels
were repaired using polysulfide bonding
material by RR repair scheme TV5451R,
HRS3491, HRS3615, HRS3648, or HRS3649,

(1) Before further flight, rework all six ice-
impact panels using repair scheme HRS3648
or HRS3649 on at least one of the affected

(2) Before further flight, inspect the ice-
impact panels and the surrounding fillers on
the engine not reworked. Use paragraphs 3.C.
through 3.E. of the Accomplishment
Instructions of RRD SB No. TAY-72-1638,
Revision 2, dated September 21, 2004, or SB
No. TAY-72-1638, Revision 3, dated
February 25, 2005, and the inspection
disposition criteria in Table 1 of this AD.

TABLE 1.—INSPECTION DISPOSITION CRITERIA

If:

Then:

(i) Any movement or rocking motion of LP compressor ice-impact
panel, or any movement of the front edge of ice-impact panel.

(ii) Reappearing signs of moisture on the ice-impact panel or the sur-
rounding filler.

(iii) Any dents or impact damage on the ice-impact panel that is greater
than 3.1 square inch in total.

(iv) Any dents or impact damage on the ice-impact panel that is be-
tween 1.55 square inch and 3.1 square inch in total.

(v) Any dents or impact damage on the ice-impact panel that is less
than 1.55 square inch in total.

(vi) Any crack appears on the ice-impact panel and there is visible dis-
tortion of the airwashed surface.

(vii) Any crack appears on the ice-impact panel and there is no visible
distortion of the airwashed surface.

(viii) Delamination or peeling of the compound layers of the airwashed
surface and the penetrated area is greater than 3.1 square inch in
total.

(ix) Delamination or peeling of the compound layers of the airwashed
surface and the penetrated area is between 1.55 square inch and
3.1 square inch in total.

(x) Delamination or peeling of the compound layers of the airwashed

surface and the penetrated area is less than 1.55 square inch in total.

(xi) Delamination or peeling of the compound layers but the airwashed
surface is not penetrated.

(xii) Missing filler surrounding the LP compressor case ............ccceeeueene

(xiii) Damage to the filler surrounding the LP compressor case such as
chipped, cracked, or missing material.

Before further flight, replace all panels using repair scheme HRS3648
or HRS3649.

Before further flight, replace all panels using repair scheme HRS3648
or HRS3649.

Before further flight, replace the damaged panel using repair scheme
HRS3648 or HRS3649.

Within 5 flight cycles or 5 flight hours, whichever occurs first, replace
the damaged panel using repair scheme HRS3648 or HRS3649.

Within 50 flight cycles or 50 flight hours, whichever occurs first, replace
the damaged panel using repair scheme HRS3648 or HRS3649.

Within 50 flight cycles or 50 flight hours, whichever occurs first, replace
the damaged panel using repair scheme HRS3648 or HRS3649.

Within 150 flight cycles or 150 flight hours, whichever occurs first, re-
place the damaged panel using repair scheme HRS3648 or
HRS3649.

Before further flight, replace the damaged panel using repair scheme
HRS3648 or HRS3649.

Within 5 flight cycles or 5 flight hours, whichever occurs first, replace
the damaged panel using repair scheme HRS3648 or HRS3649.

Within 50 flight cycles or 50 flight hours, whichever occurs first, replace
the damaged panel using repair scheme HRS3648 or HRS3649.

Within 150 flight cycles or 150 flight hours, whichever occurs first, re-
pair the damaged panel using repair scheme HRS3630.

Before further flight, repair the damaged filler using repair scheme
HRS3630.

Within 25 flight cycles or 25 flight hours, whichever occurs first, repair
damaged filler using repair scheme HRS 3630.

(3) Re-inspect all ice-impact panels within
every 500 cycles-since-last-inspection (CSLI)
or two months since-last-inspection,
whichever occurs first. Use paragraphs 3.C.
through 3.E. of the Accomplishment
Instructions of RRD SB No. TAY-72-1638,
Revision 2, dated September 21, 2004, or SB
No. TAY-72-1638, Revision 3, dated
February 25, 2005, and the inspection
disposition criteria in Table 1 of this AD.

Repetitive Inspections for Tay 620-15, Tay
650-15, and Tay 651-54 Engines With All
Ice-Impact Panels Repaired by Polysulfide
Bonding Material

(g) For Tay 620-15, Tay 650—15, and Tay
651-54 engines with ice-impact panels
incorporated by the RRD SB No. TAY-72—
1326 standard, and all panels were repaired
using polysulfide bonding material by RR
repair scheme TV5451R, HRS3491, HRS3615,
HRS3648 or HRS3649, do the following:

(1) Re-inspect within every 1,500 CSLI, for
the condition of the ice-impact panels and
the surrounding fillers.

(2) Use paragraphs 3.C. through 3.E. of the
Accomplishment Instructions of RRD SB No.
TAY-72-1638, Revision 2, dated September
21, 2004 or SB No. TAY-72-1638, Revision

3, dated February 25, 2005, and the
inspection disposition criteria in Table 1 of
this AD.

Inspecting Ice-Impact Panels in Tay 611-8
Engines

(h) For airplanes that have any Tay 611—

8 engines with ice-impact panels
incorporated by the RR SB No. TAY-72-1326
standard, and RR repair scheme HRS3491 or
HRS3615 was done with two pack epoxy
(Omat 8/52) on one or more of the six ice-
impact panels, do the following:

(1) Before further flight, rework all six ice-
impact panels using repair scheme HRS3648
or HRS3649 on at least one of the affected
engines.

(2) Before further flight, inspect the ice-
impact panels and the surrounding fillers on
the engine not reworked. Use paragraphs 3.C.
through 3.E. of the Accomplishment
Instructions of RRD SB No. TAY-72-1639,
Revision 2, dated September 21, 2004 and the
inspection disposition criteria in Table 1 of
this AD.

(3) Re-inspect the ice-impact panels within
every 1,000 operating hours or six months
since-last-inspection, whichever occurs first.
Use paragraphs 3.C. through 3.E. of the

Accomplishment Instructions of RRD SB No.
TAY-72-1639, Revision 2, dated September
21, 2004, and the inspection disposition
criteria in Table 1 of this AD.

Repetitive Inspections for Tay 611-8 Engines
With All Ice-Impact Panels Repaired by
Polysulfide Bonding Material or Introduced
Since New Production

(i) For Tay 611-8 engines with ice-impact
panels incorporated by the RRD SB No.
TAY-72-1326 standard and all panels were
repaired using polysulfide bonding material
by RR repair scheme TV5451R, HRS3491,
HRS3615, HRS3648 or HRS3649, or panels
were introduced since new production, do
the following:

(1) Re-inspect within every 3,000 hours-
since-last-inspection, for the condition of the
ice-impact panels and the surrounding fillers.

(2) Use paragraphs 3.C. through 3.E. of the
Accomplishment Instructions of RRD SB No.
TAY-72-1639, Revision 2, dated September
21, 2004, and the inspection disposition
criteria in Table 1 of this AD.
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Installing Tay 620-15, Tay 650-15, or Tay
651-54 Engines That Are Not Inspected

(j) After the effective date of this AD, do
not install any Tay 620-15, Tay 650-15, or
Tay 651-54 engines with ice-impact panels
if:

(1) Those ice-impact panels incorporate the
RR SB No. TAY-72-1326 standard; and

(2) Ice-impact panels were repaired using
RR repair scheme TV5451R, HRS3491, or
HRS3615 and bonding material other than
polysulfide; unless

(3) The panels and the surrounding fillers
are inspected for condition using 3.B.
through 3.D.(3) (in-service) or 3.K.(1) through
3.(M)(3) (at overhaul or shop visit) of the
Accomplishment Instructions of RRD SB No.
TAY-72-1638, Revision 2, dated September
21, 2004, or SB No. TAY-72-1638, Revision
3, dated February 25, 2005.

(k) Perform repetitive inspections as
specified in paragraph (g) of this AD.

Installing Tay 611-8 Engines That Are Not
Inspected

(1) After the effective date of this AD, do
not install any Tay 611-8 engine with ice-
impact panels if:

(1) Those ice-impact panels incorporate the
RR SB No. TAY-72-1326 standard; and

(2) Ice-impact panels were repaired using
RR repair scheme TV5451R, HRS3491, or
HRS3615 and bonding material other than
polysulfide, unless

(3) The panels and the surrounding fillers
are inspected for condition using 3.B.
through 3.D.(2) (in-service) or 3.K.(1) through
3.M.(3) (at overhaul or shop visit) of the
Accomplishment Instructions of RRD SB No.
TAY-72-1639, Revision 2, dated September
21, 2004.

(m) Perform repetitive inspections as
specified in paragraph (i) of this AD.

Mandatory Terminating Action

(n) No later than December 31, 2011, as
mandatory terminating action to the
repetitive visual inspections or rework

required by paragraphs (f), (g), (h), (i), (j), (k),
(1), and (m) of this AD, do the following:

(1) Rework the LP compressor case and
install new LP compressor case ice-impact
panels with additional retention features, at
the next shop visit requiring the removal of
any module, except when the work scope
requires only the removal of the high speed
gearbox module.

(2) For Tay 620-15, Tay 65015, and Tay
651-54 turbofan engines, do the rework and
installation using the Accomplishment
Instructions of RRD Alert SB No. TAY-72—
A1643, Revision 1, dated November 2, 2005.

(3) For Tay 6118 turbofan engines, do the
rework and installation using the
Accomplishment Instructions of RRD Alert
SB No. TAY-72-A1650, dated November 2,
2005.

Tay 611-8C Turbofan Engines

(0) For Tay 611-8C turbofan engines, no
later than December 31, 2011, do the
following:

(1) Rework the LP compressor case and
install new LP compressor case ice-impact
panels with additional retention features, at
the next shop visit after the effective date of
this AD, requiring the removal of any
module, except when the work scope
requires only the removal of the high speed
gearbox module.

(2) Do the rework and installation using the
Accomplishment Instructions of RRD Alert
SB No. TAY-72—-A1650, dated November 2,
2005.

Alternative Methods of Compliance

(p) The Manager, Engine Certification
Office, has the authority to approve
alternative methods of compliance for this
AD if requested using the procedures found
in 14 CFR 39.19.

Related Information

(q) German AD D2004-313R5, dated
November 15, 2005, also addresses the
subject of this AD.

TABLE 2.—INCORPORATION BY REFERENCE

(r) Contact Jason Yang, Aerospace
Engineer, Engine Certification Office, FAA,
Engine and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803; e-mail: Jason.yang@faa.gov; telephone
(781) 238-7747; fax (781) 2387199, for more
information about this AD.

Material Incorporated by Reference

(s) You must use the service information
specified in Table 2 of this AD to perform the
inspections and rework required by this AD.
Except for Service Bulletin No. TAY-72—
1638, Revision 3, Alert Service Bulletin No.
TAY-72-A1643, Revision 1, and Alert
Service Bulletin No. TAY-72-A1650, the
Director of the Federal Register previously
approved the incorporation by reference of
the Rolls-Royce Deutschland Ltd & Co KG
service information listed in Table 2 of this
AD as of January 21, 2005 (70 FR 1172,
January 6, 2005). The Director of the Federal
Register approved the incorporation by
reference of Service Bulletin No. TAY-72—
1638, Revision 3, dated February 25, 2005,
Alert Service Bulletin No. TAY-72-A1643,
Revision 1, dated November 2, 2005, and
Alert Service Bulletin No. TAY-72-A1650,
dated November 2, 2005, in accordance with
5 U.S.C. 552(a) and 1 CFR part 51. Contact
Rolls-Royce Deutschland Ltd & Co KG,
Eschenweg 11, D-15827 Dahlewitz,
Germany; telephone 49 (0) 33—7086-1768;
fax 49 (0) 33—7086-3356 for a copy of this
service information. You may review copies
at the FAA, New England Region, 12 New
England Executive Park, Burlington, MA; or
at the National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Service information No. Page Revision Date

SB NO. TAY—=72—1638 ....cociiiiieiriecte ettt ALL s 2 e September 21, 2004.
Total Pages: 35

SB NO. TAY—=72-1638 ....oociiiieeiriieee ettt ALL e B e February 25, 2005.
Total Pages: 35

SB NO. TAY=72-1639 ....ooiiiieieeeee e e e e ALL i 2 e September 21, 2004.
Total Pages: 28

Alert SB NO. TAY—=72—AT6843 ...ttt et a e ALL .ol T —— November 2, 2005.
Total Pages: 13

Alert SB No. TAY=72—-A1643 AppendiX 1 ......cccceeveririenieeeseneese e ALL T o November 2, 2005.
Total Pages: 43

Alert SB NO. TAY=72—AT650 ......coriiiiiiiiiiieeiie ettt ALL e Original .......cceee. November 2, 2005.
Total Pages: 11

Alert SB No. TAY=72—A1650 AppendiX 1 .......ccccoriiiriiiiiiiiiierieesieeeree e ALL ., Original .......ccce.. November 2, 2005.
Total Pages: 45

Repair Scheme No. HRS3648 Front Sheet ..........cccceviveiiiiiieneneseeee ALL . 2 January 28, 2004.
Total Pages: 1

Repair Scheme No. HRS3648 History Sheet ..........ccccevviiiiiiieiiiiiecneccee ALL e 2 s January 28, 2004.
Total Pages: 3

Repair Scheme No. HRSB648 ........c.coooiiiiiiiiiiiceieeeee e ALL i, 2 January 27, 2004.
Total Pages: 30

Repair Scheme No. HRS3649 Front Sheet ..........ccccceviieiiieicceeeseeee ALL 2 September 1, 2004.
Total Pages: 1

Repair Scheme No. HRS3649 History Sheet ..........ccccviviiiiiniiiiiiceeneceieee A I 2 e September 7, 2004.
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TABLE 2.—INCORPORATION BY REFERENCE—Continued

Service information No.

Page

Revision Date

Total Pages: 3
Repair Scheme No. HRS3649
Total Pages: 24

June 17, 2004.

Issued in Burlington, Massachusetts, on
December 21, 2007.

Peter A. White,

Assistant Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. E7—25497 Filed 1-4-08; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2008-0411; Directorate
Identifier 2007-NM-291-AD; Amendment
39-15326; AD 2004-07-22 R1]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747-100, 747-100B, 747-100B
SUD, 747-200B, 747-200C, 747-200F,
747-300, 747-400, 747-400D, 747-
400F, 747SR, and 747SP Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is revising an
existing airworthiness directive (AD)
that applies to all Boeing Model 747
series airplanes. That AD currently
requires that the FAA-approved
maintenance inspection program be
revised to include inspections that will
give no less than the required damage
tolerance rating for each structural
significant item, and repair of cracked
structure. We issued that AD to ensure
the continued structural integrity of the
entire fleet of Model 747 series
airplanes. This new AD clarifies the
applicability of the existing AD by
specifying which Boeing Model 747
airplanes are affected by this AD
because we have determined that
certain new variants that have not yet
been certified will not be subject to the
requirements of this AD. This AD
results from a report of incidents
involving fatigue cracking in transport
category airplanes that are approaching
or have exceeded their design service
objective. We are issuing this AD to
ensure the continued structural integrity
of all Boeing Model 747-100, 747—100B,

747-100B SUD, 747-2008B, 747—-200C,
747-200F, 747-300, 747—-400, 747—
400D, 747-400F, 747SR, and 747SP
series airplanes.

DATES: Effective January 22, 2008.

The incorporation by reference of
Boeing Document D6-35022,
“Supplemental Structural Inspection
Document (SSID) for Model 747
Airplanes,” Revision G, dated December
2000, was approved previously by the
Director of the Federal Register as of
May 12, 2004 (69 FR 18250, April 7,
2004).

The incorporation by reference of
Boeing Document No. D6-35022,
Volumes 1 and 2, “Supplemental
Structural Inspection Document (SSID)
for Model 747 Airplanes,” Revision E,
dated June 17, 1993, was approved
previously by the Director of the Federal
Register as of September 12, 1994 (59 FR
41233, August 11, 1994).

The incorporation by reference of
Boeing Document No. D6-35655,
“Supplemental Structural Inspection
Document for 747—100SR,” dated April
2, 1986, was approved previously by the
Director of the Federal Register as of
August 10, 1994 (59 FR 37933, July 26,
1994).

We must receive comments on this
AD by March 7, 2008.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this AD, contact Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124-2207.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the

Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (telephone 800-647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT: Ivan
Li, Aerospace Engineer, Airframe
Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98057—-3356; telephone (425) 917-6437;
fax (425) 917-6590.

SUPPLEMENTARY INFORMATION:

Discussion

On March 24, 2004, we issued AD
2004-07-22, amendment 39-13566 (69
FR 18250, April 7, 2004). A correction
of that AD was published in the Federal
Register on May 3, 2004 (69 FR 24063).
AD 2004-07-22 applies to all Boeing
Model 747 series airplanes. That AD
requires that the FAA-approved
maintenance inspection program be
revised to include inspections that will
give no less than the required damage
tolerance rating for each structural
significant item, and repair of cracked
structure. That AD resulted from a
report of incidents involving fatigue
cracking in transport category airplanes
that are approaching or have exceeded
their design service objective. We issued
that AD to ensure the continued
structural integrity of the entire fleet of
Model 747 series airplanes.

Actions Since Existing AD Was Issued

Since we issued AD 2004—-07-22,
Boeing has announced the production of
additional Model 747 variants.
Although they have not yet been
certified, the new variants (Model 747—
8 and —8F series airplanes) have a
certification basis that will alleviate the
safety issues addressed by AD 2004—07—
22. All of the supplemental structural
inspections required by AD 2004—-07-22
will be included in the Airworthiness
Limitations Section of the Boeing 747—
8/8F Maintenance Planning Data
Document.

Because AD 2004—07-22 currently
applies to ““all Boeing Model 747 series
airplanes,” these additional Model 747
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variants will be required to do the
actions mandated by that AD, once they
are certified. Therefore, we must clarify
the applicability to specify only the
airplanes that are affected by this AD.

FAA’s Determination and Requirements
of This AD

The unsafe condition described
previously is likely to exist or develop
on other airplanes of the same type
design. For this reason, we are issuing
this AD to revise AD 2004-07-22. This
new AD retains the requirements of the
existing AD. This AD also clarifies the
applicability of the existing AD.

Change to Existing AD

Since we issued AD 2004-07-22, the
AD format has been revised, and certain
paragraphs have been rearranged. As a
result, the corresponding paragraph
identifiers have changed in this AD, as
listed in the following table:

REVISED PARAGRAPH IDENTIFIERS

Corresponding
requirement in AD
2004-07-22 R1

Requirement in AD
2004-07-22

Paragraph (a)
Paragraph (b) ...
Paragraph (c) ...
Paragraph (d) ...........
(This paragraph was
mis-lettered as (a)
in the Federal
Register.).
Paragraph (e) ...........
Paragraph (f) ............

Paragraph (f).
Paragraph (g).
Paragraph (h).
Paragraph (i).

Paragraph (j).
Paragraph (k).

We have also removed Note 1 of AD
2004—07-22 from this AD. The
information in that note is now
included in the Federal Aviation
Regulations (14 CFR part 39) and it is
not necessary to include it in this AD.
We have re-numbered the notes in AD
2004-07-22 R1 accordingly.

Costs of Compliance

We estimate that this AD affects about
165 airplanes of U.S. registry. The
requirements of this AD add no
additional economic burden. The
current costs for this AD are repeated for
the convenience of affected operators, as
follows:

We estimate that the actions required
by AD 2004—07-22 and retained in this
AD take up to 6,825 work-hours per
product. The average labor rate is $80
per work hour. Based on these figures,
we estimate the cost of this AD to U.S.
operators to be up to $90,090,000 or up
to $546,000 per product.

The number of work hours, as
indicated above, is presented as if the
accomplishment of the actions required
by AD 2004—07-22 and retained in this

AD are to be conducted as ‘““stand alone”
actions. However, in actual practice,
these actions for the most part will be
accomplished coincidentally or in
combination with normally scheduled
airplane inspections and other
maintenance program tasks. Therefore,
the actual number of necessary
additional work hours will be minimal
in many instances. Additionally, any
costs associated with special airplane
scheduling will be minimal.

FAA'’s Determination of the Effective
Date

No airplane variant that we had
previously excluded from the
applicability of this AD is currently on
the U.S. Register. Therefore, providing
notice and opportunity for public
comment is unnecessary before this AD
is issued, and this AD may be made
effective in less than 30 days after it is
published in the Federal Register.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not provide you with notice and
an opportunity to provide your
comments before it becomes effective.
However, we invite you to send any
written data, views, or arguments about
this AD. Send your comments to an
address listed under the ADDRESSES
section. Include ‘“Docket No. FAA—
2008-0411; Directorate Identifier 2007—
NM-291-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this AD. We will consider all
comments received by the closing date
and may amend this AD because of
those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations

for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13
by removing amendment 39-13566 (69
FR 18250, April 7, 2004), corrected at 69
FR 24063, May 3, 2004, and adding the
following new airworthiness directive
(AD):

2004-07-22 R1 Boeing: Amendment 39—

15326. Docket No. FAA—2008-0411;
Directorate Identifier 2007-NM-291-AD.

Effective Date

(a) This AD becomes effective January 22,
2008.
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Affected ADs FAA-approved maintenance inspection (ii) Within 1,000 flight cycles measured
(b) This AD revises AD 2004—07—22 program that provides no less than the from 12 months after May 12, 2004.
’ required DTR for each SSI listed in Boeing (2) For all other structure: At the times
Applicability Document No. D6-35022, Volumes 1 and 2, specified in paragraph (i)(2)(i) or (i)(2)(ii) of

(c) This AD applies to all Boeing Model
747-100, 747-100B, 747-100B SUD, 747—
200B, 747-200C, 747—-200F, 747-300, 747—
400, 747-400D, 747—-400F, 747SR, and 747SP
series airplanes, certificated in any category.

Unsafe Condition

(d) This AD results from a report of
incidents involving fatigue cracking in
transport category airplanes that are
approaching or have exceeded their design
service objective. We are issuing this AD to
ensure the continued structural integrity of
all Boeing Model 747-100, 747—100B, 747—
100B SUD, 747-200B, 747-200C, 747—200F,
747-300, 747-400, 747—400D, 747—400F,
747SR, and 747SP series airplanes.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Note 1: Where there are differences
between this AD and the supplemental
structural inspection document (SSID)
specified in this AD, the AD prevails.

Requirements of AD 2004-07-22

Inspection Program

(f) For Model 747—-100SR series airplanes
having line numbers 346, 351, 420, 426, 427,
and 601: Within 1 year after August 10, 1994
(the effective date of AD 94-15-12,
amendment 39-8983, which was superseded
by AD 2004-07-22), incorporate a revision
into the FAA-approved maintenance
inspection program that provides no less
than the required damage tolerance rating
(DTR) for each structural significant item
(SSI) listed in Boeing Document No. D6—
35655, “Supplemental Structural Inspection
Document (SSID) for 747—100SR,” dated
April 2, 1986. The revision to the
maintenance program must include and be
implemented per the procedures specified in
Sections 5.0 and 6.0 of the SSID D6-35655.
Revision to the maintenance program shall be
per the SSID D6-35655, dated April 2, 1986,
until Revision G of the SSID D6-35022 is
incorporated into the FAA-approved
maintenance or inspection program per the
requirements of paragraph (h) of this AD.

Note 2: For the purposes of this AD, an SSI
is defined as a principal structural element
(PSE). A PSE is a structural element that
contributes significantly to the carrying of
flight, ground, or pressurization loads, and
whose integrity is essential in maintaining
the overall structural integrity of the airplane.

(g) For airplanes listed in Boeing Document
No. D6-35022, Volumes 1 and 2,
“Supplemental Structural Inspection
Document (SSID) for Model 747 Airplanes,”
Revision E, dated June 17, 1993; and
manufacturer’s line numbers 42, 174, 221,
231, 234, 239, 242, and 254: Within 12
months after September 12, 1994 (the
effective date of AD 94-15-18, amendment
39-8989, which was superseded by AD
2004-07-22), incorporate a revision into the

“Supplemental Structural Inspection
Document (SSID) for Model 747 Airplanes,”
Revision E, dated June 17, 1993. Revision F,
dated May 1996, is acceptable for compliance
with this paragraph. (The required DTR value
for each SSI is listed in the document.) The
revision to the maintenance program shall
include Sections 5.0 and 6.0 of the SSID D6—
35022 and shall be implemented per the
procedures contained in those sections.
Revision to the maintenance program shall be
per Revision E or F of SSID D6-35022, until
Revision G of the SSID D6-35022 is
incorporated into the FAA-approved
maintenance or inspection program per the
requirements of paragraph (h) of this AD.

(h) For all Model 747-100, 747—-100B, 747—
100B SUD, 747-200B, 747-200C, 747-200F,
747-300, 747—-400, 747—-400D, 747—-400F,
747SR, and 747SP series airplanes: Prior to
reaching either of the thresholds specified in
paragraph (i)(1)(i) or (i)(2)(i) of this AD, or
within 12 months after May 12, 2004 (the
effective date of AD 2004-07-22), whichever
occurs later, incorporate a revision into the
FAA-approved maintenance or inspection
program that provides no less than the
required DTR for each SSI listed in Boeing
Document No. D6-35022, “Supplemental
Structural Inspection Document,” Revision
G, dated December 2000 (hereinafter referred
to as “Revision G”). (The required DTR value
for each SSI is listed in Revision G.) The
revision to the maintenance or inspection
program shall include and shall be
implemented per the procedures in Section
5.0, “DTR System Application” and Section
6.0, “‘SSI Discrepancy Reporting” of Revision
G, excluding paragraphs 5.1.2; 5.1.6, item 5;
5.1.8;5.2;5.2.1; 5.2.2; 5.2.3; and 5.2.4 of
Revision G. Under the provisions of the
Paperwork Reduction Act of 1980 (44 U.S.C.
3501, et seq.), the Office of Management and
Budget (OMB) has approved the information
collection requirements (Section 6.0, “SSI
Discrepancy Reporting”’) contained in this
AD and has assigned OMB Control Number
2120-0056. Upon incorporation of Revision
G required by this paragraph, the revision
required by either paragraph (f) or (g) of this
AD, as applicable, may be removed.

Note 3: Operators should note that,
although paragraph 5.2 is referenced in
paragraph 5.1.11 of Revision G, paragraph 5.2
is excluded as a method of compliance with
the requirements of this AD.

Initial Inspection

(i) For all Model 747-100, 747—-100B, 747—
100B SUD, 747-200B, 747-200C, 747-200F,
747-300, 747—-400, 747—400D, 747—400F,
7478SR, and 747SP series airplanes: Perform
an inspection to detect cracks of all structure
identified in Revision G of SSID D6-35022 at
the time specified in paragraph (i)(1), (i)(2),
or (i)(3) of this AD, as applicable.

(1) For wing structure: At the times
specified in paragraph (i)(1)(i) or (i)(1)(ii) of
this AD, whichever occurs later.

(i) Prior to the accumulation of 20,000 total
flight cycles or 100,000 total flight hours,
whichever comes first. Or,

this AD, whichever occurs later.

(i) Prior to the accumulation of 20,000 total
flight cycles, or

(ii) Within 1,000 flight cycles measured
from 12 months after May 12, 2004.

(3) For any portion of an SSI that has been
replaced with new structure: At the later of
the times specified in paragraph (i)(3)(i) or
(1)(3)(ii) of this AD.

(i) At the times specified in either
paragraph (i)(1) or (i)(2) of this AD, as
applicable, or

(ii) Within 10,000 flight cycles after the
replacement of the part with a new part.

Note 4: Notwithstanding the provisions of
paragraphs 5.1.2, 5.1.6, item 5, 5.2, 5.2.1,
5.2.2,5.2.3, and 5.2.4 of the General
Instructions of Revision G, which would
permit operators to perform fleet and
rotational sampling inspections to perform
inspections on less than whole airplane fleet
sizes and to perform inspections on
substitute airplanes, this AD requires that all
airplanes that exceed the threshold be
inspected per Revision G. Although
paragraph 5.1.8 of Revision G allows
provisions for touch-and-go training flights,
fleet averaging, and 10% escalations of flight
cycles to achieve the required DTR, this AD
does not allow for those provisions.

Note 5: Once the initial inspection has
been performed, operators are required to
perform repetitive inspections at the intervals
specified in Revision G in order to remain in
compliance with their maintenance or
inspection programs, as revised per
paragraph (h) of this AD.

Repair

(j) Cracked structure found during any
inspection required by this AD shall be
repaired, prior to further flight, in accordance
with an FAA-approved method.

Inspection Program for Transferred Airplanes

(k) Before any airplane that is subject to
this AD and that has exceeded the applicable
compliance times specified in paragraph (i)
of this AD can be added to an air carrier’s
operations specifications, a program for the
accomplishment of the inspections required
by this AD must be established per paragraph
(k)(1) or (k)(2) of this AD, as applicable.

(1) For airplanes that have been inspected
per this AD, the inspection of each SSI must
be accomplished by the new operator per the
previous operator’s schedule and inspection
method, or the new operator’s schedule and
inspection method, at whichever time would
result in the earlier accomplishment for that
SSI inspection. The compliance time for
accomplishment of this inspection must be
measured from the last inspection
accomplished by the previous operator. After
each inspection has been performed once,
each subsequent inspection must be
performed per the new operator’s schedule
and inspection method.

(2) For airplanes that have not been
inspected per this AD, the inspection of each
SSI required by this AD must be
accomplished either prior to adding the
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airplane to the air carrier’s operations
specification, or per a schedule and an
inspection method approved by the Manager,
Seattle Aircraft Certification Office (ACO).
After each inspection has been performed
once, each subsequent inspection must be
performed per the new operator’s schedule.

Alternative Methods of Compliance (AMOCs)

(1)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, ATTN: Ivan
Li, Aerospace Engineer, Airframe Branch,
ANM-120S, FAA, Seattle Aircraft
Certification Office, 1601 Lind Avenue, SW.,
Renton, Washington 98057-3356; telephone
(425) 917-6437; fax (425) 917—-6590; has the
authority to approve AMOGC:s for this AD, if
requested using the procedures found in 14
CFR 39.19.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by an
Authorized Representative for the Boeing
Commercial Airplanes Delegation Option
Authorization Organization who has been
authorized by the Manager, Seattle ACO, to
make those findings. For a repair method to
be approved the repair must meet the
certification basis of the airplane and the
approval must specifically refer to this AD.

(4) AMOCs approved previously in
accordance with AD 94-15-12, are approved
as alternative methods of compliance for the
requirements of paragraphs (f) and (j) of this
AD.

(5) AMOCs approved previously in
accordance with AD 94-15-18, are approved
as alternative methods of compliance for the
requirements of paragraphs (g) and (j) of this
AD.

(6) AMOCs approved previously in
accordance with AD 2004—-07-22, are
approved as AMOGs for the corresponding
provisions of this AD.

Material Incorporated by Reference

(m) You must use Boeing Document No.
D6-35655, “Supplemental Structural
Inspection Document for 747—100SR,” dated
April 2, 1986; Boeing Document No. D6—
35022, Volumes 1 and 2, “Supplemental
Structural Inspection Document (SSID) for
Model 747 Airplanes,” Revision E, dated
June 17, 1993; and Boeing Document No. D6—
35022, “Supplemental Structural Inspection
Document (SSID) for Model 747 Airplanes,”
Revision G, dated December 2000; as
applicable; to perform the actions that are
required by this AD, unless the AD specifies
otherwise.

(1) The incorporation by reference of
Boeing Document D6-35022, “Supplemental
Structural Inspection Document (SSID) for
Model 747 Airplanes,” Revision G, dated
December 2000, was approved previously by
the Director of the Federal Register as of May
12, 2004 (69 FR 18250, April 7, 2004).

(2) The incorporation by reference of
Boeing Document No. D6-35022, Volumes 1
and 2, “Supplemental Structural Inspection
Document (SSID) for Model 747 Airplanes,”
Revision E, dated June 17, 1993, was
approved previously by the Director of the
Federal Register as of September 12, 1994 (59
FR 41233, August 11, 1994).

(3) The incorporation by reference of
Boeing Document No. D6-35655,
“Supplemental Structural Inspection
Document for 747—100SR,” dated April 2,
1986, was approved previously by the
Director of the Federal Register as of August
10, 1994 (59 FR 37933, July 26, 1994).

(4) Contact Boeing Commercial Airplanes,
P.O. Box 3707, Seattle, Washington 98124—
2207, for a copy of this service information.
You may review copies at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington 98057—
3356; or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal-register/
cfr/ibr-locations.html.

Issued in Renton, Washington, on
December 26, 2007.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E7—-25614 Filed 1-4—08; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2008-0412; Directorate
Identifier 2007-NM-290-AD; Amendment
39-15327; AD 90-25-05 R1]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747-100, 747-100B, 747-100B
SUD, 747-200B, 747-200C, 747—-200F,
747-300, 747-400, 747-400D, 747-
400F, 747SR, and 747SP Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is revising an
existing airworthiness directive (AD)
that applies to all Boeing Model 747
series airplanes. That AD currently
requires the implementation of a
corrosion prevention and control
program. We issued that AD to prevent
degradation of the structural capabilities
of the affected airplanes. This new AD
clarifies the applicability of the existing
AD by specifying which Boeing Model
747 airplanes are affected by this AD

because we have determined that
certain new variants that have not yet
been certified will not be subject to the
requirements of this AD. This AD
results from reports of incidents
involving corrosion and cracking in
transport category airplanes, which have
jeopardized the airworthiness of the
affected airplanes. We are issuing this
AD to prevent degradation of the
structural capabilities of all Boeing
Model 747-100, 747—-100B, 747—-100B
SUD, 747-200B, 747-200C, 747—-200F,
747-300, 747—-400, 747—-400D, 747—
400F, 747SR, and 747SP series
airplanes.

DATES: Effective January 22, 2008.

On December 31, 1990 (55 FR 49268,
November 27, 1990), the Director of the
Federal Register approved the
incorporation by reference of Boeing
Document Number D6—-36022, “Aging
Airplane Corrosion Prevention and
Control Program, Model 747,” Revision
A, dated July 28, 1989.

We must receive comments on this
AD by March 7, 2008.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building, Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building, Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this AD, contact Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124-2207.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (telephone 800-647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT: Ivan
Li, Aerospace Engineer, Airframe
Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
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Avenue, SW., Renton, Washington
98057-3356; telephone (425) 917-6437;
fax (425) 917-6590.

SUPPLEMENTARY INFORMATION:

Discussion

On November 5, 1990, we issued AD
90-25-05, amendment 39-6790 (55 FR
49268, November 27, 1990). AD 90-25—
05 applies to all Boeing Model 747
series airplanes. That AD requires the
implementation of a corrosion
prevention and control program. That
AD resulted from reports of incidents
involving corrosion and cracking in
transport category airplanes, which have
jeopardized the airworthiness of the
affected airplanes. We issued that AD to
prevent degradation of the structural
capabilities of the affected airplanes.

Actions Since Existing AD Was Issued

Since we issued AD 90-25-05, Boeing
has announced the production of
additional Model 747 variants.
Although they have not yet been
certified, the new variants (Model 747—
8 and -8F series airplanes) have a
certification basis that will alleviate the
safety issues addressed by AD 90-25—
05. All of the inspections required by
AD 90-25-05 will be included in the
Boeing Model 747-8/8F Maintenance
Review Board Report (MRBR) Document
and the corresponding Boeing Model
747-8/8F Maintenance Planning Data
(MPD) Document.

Because AD 90-25-05 currently
applies to ““all Boeing Model 747 series
airplanes,” these additional Model 747
variants will be required to do the
actions mandated by that AD, once they
are certified. Therefore, we must clarify
the applicability to specify only the
airplanes that are affected by this AD.

FAA’s Determination and Requirements
of This AD

The unsafe condition described
previously is likely to exist or develop
on other airplanes of the same type
design. For this reason, we are issuing
this AD to revise AD 90-25-05. This
new AD retains the requirements of the
existing AD. This AD also clarifies the
applicability of the existing AD.

Change to Existing AD

Since we issued AD 90-25-05, the AD
format has been revised, and certain
paragraphs have been rearranged. As a
result, the corresponding paragraph
identifiers have changed in this AD, as
listed in the following table:

REVISED PARAGRAPH IDENTIFIERS

Corresponding
requirement in
AD 90-25-05 R1

Requirement in
AD 90-25-05

paragraph A
paragraph B.1
paragraph B.2
paragraph B.3 ..
paragraph C
paragraph D
paragraph E
paragraph F
paragraph G ..............

paragraph (f).
paragraph (g).
paragraph (h).
paragraph (i).
paragraph (j).
(
(
(
(

paragraph (k).
paragraph (l).

paragraph (m).
paragraph (n).

We have also changed this AD to
include numbers on each of the notes in
the AD.

Costs of Compliance

We estimate that this AD affects about
165 airplanes of U.S. registry. The
requirements of this AD add no
additional economic burden. The
current costs for this AD are repeated for
the convenience of affected operators, as
follows:

We estimate that the actions required
by AD 90-25-05 and retained in this AD
take about 4,720 work-hours per
product. The average labor rate is $80
per work-hour. Based on these figures,
we estimate the cost of this AD to U.S.
operators to be $62,304,000 or $377,600
per product.

The number of work hours, as
indicated above, is presented as if the
accomplishment of the actions required
by AD 90-25-05 and retained in this AD
are to be conducted as ‘“‘stand alone”
actions. However, in actual practice,
these actions for the most part will be
accomplished coincidentally or in
combination with normally scheduled
airplane inspections and other
maintenance program tasks. Therefore,
the actual number of necessary
additional work hours will be minimal
in many instances. Additionally, any
costs associated with special airplane
scheduling will be minimal.

FAA’s Determination of the Effective
Date

No airplane variant that we had
previously excluded from the
applicability of this AD is currently on
the U.S. Register. Therefore, providing
notice and opportunity for public
comment is unnecessary before this AD
is issued, and this AD may be made
effective in less than 30 days after it is
published in the Federal Register.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not provide you with notice and
an opportunity to provide your

comments before it becomes effective.
However, we invite you to send any
written data, views, or arguments about
this AD. Send your comments to an
address listed under the ADDRESSES
section. Include “Docket No. FAA-
2008-0412; Directorate Identifier 2007—
NM-290-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this AD. We will consider all
comments received by the closing date
and may amend this AD because of
those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
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under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The Federal Aviation

Administration (FAA) amends §39.13

by removing amendment 39-6790 (55

FR 49268, November 27, 1990), and

adding the following new airworthiness

directive (AD):

90-25-05 R1 Boeing: Amendment 39—
15327. Docket No. FAA-2008-0412;
Directorate Identifier 2007-NM-290-AD.

Effective Date

(a) This AD becomes effective January 22,
2008.

Affected ADs

(b) This AD revises AD 90-25-05.
Applicability

(c) This AD applies to all Boeing Model
747-100, 747-100B, 747-100B SUD, 747—
200B, 747-200C, 747—-200F, 747-300, 747—
400, 747—-400D, 747—-400F, 747SR, and 747SP
series airplanes, certificated in any category.

Unsafe Condition

(d) This AD results from reports of
incidents involving corrosion and cracking in
transport category airplanes, which have
jeopardized the airworthiness of the affected
airplanes. We are issuing this AD to prevent
degradation of the structural capabilities of
all Boeing Model 747-100, 747-100B, 747—
100B SUD, 747-200B, 747-200C, 747—-200F,
747-300, 747—-400, 747—-400D, 747—400F,
747SR, and 747SP series airplanes.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Note 1: This AD references Boeing
Document Number D6-36022, “Aging
Airplane Corrosion Prevention and Control
Program, Model 747,” Revision A, dated July
28, 1989, for inspection procedures,

compliance times, and reporting
requirements. In addition, this AD specifies
inspection and reporting requirements
beyond those included in the Document.
Where there are differences between the AD
and the Document, the AD prevails.

Requirements of AD 90-25-05

Maintenance Program Revision

(f) Within one year after December 31, 1990
(the effective date of AD 90-25-05), revise
the FAA-approved maintenance program to
include the corrosion control program
specified in Boeing Document Number D6—
36022, “Aging Airplane Corrosion Prevention
and Control Program, Model 747,” Revision
A, dated July 28, 1989, (hereinafter referred
to as “‘the Document”’).

Note 2: All structure found corroded or
cracked as a result of an inspection
conducted in accordance with paragraph (f)
of this AD must be addressed in accordance
with FAR Part 43.

Note 3: Where non-destructive inspection
(NDI) methods are employed, in accordance
with Section 4.1 of the Document, the
standards and procedures used must be
acceptable to the Administrator in
accordance with FAR 43.13.

Note 4: Procedures identified in the
Document as “optional” are not required to
be accomplished by this AD.

Actions if Corrosion is Found

(g) If, as a result of any inspection
conducted in accordance with the program
required by paragraph (f) of this AD, Level 3
corrosion is determined to exist in any area,
accomplish paragraph (g)(1) or (g)(2) of this
AD within 7 days after such determination.

(1) Submit a report of any findings of Level
3 corrosion to the Manager of the Seattle
Aircraft Certification Office (ACO), FAA, and
inspect the affected area on all Boeing Model
747-100, 747-100B, 747-100B SUD, 747—
200B, 747-200C, 747-200F, 747-300, 747—
400, 747—-400D, 747-400F, 747SR, and 747SP
series airplanes in the operator’s fleet.

(2) Submit for approval to the Manager of
the Seattle ACO the proposal or data in
paragraph (g)(2)(i) or (g)(2)(ii) of this AD.

(i) Proposed adjustments to the schedule
for performing the tasks in that area on
remaining airplanes in the operator’s fleet,
which are adequate to ensure that any other
Level 3 corrosion is detected in a timely
manner, along with substantiating data for
those adjustments.

(ii) Data substantiating that the Level 3
corrosion found is an isolated occurrence and
that no such adjustments are necessary.

Note 5: Notwithstanding the provision of
Section 1.1. of the Document that would
permit corrosion that otherwise meets the
definition of Level 3 corrosion (i.e., which is
determined to be a potentially urgent
airworthiness concern requiring expeditious
action) to be treated as Level 1 if the operator
finds that it ““can be attributed to an event not
typical of the operator’s usage of other
airplanes in the same fleet,” paragraph (g)(2)
of this AD requires that data substantiating
any such finding be submitted to the FAA for
approval.

Note 6: As used throughout this AD, where
documents are to be submitted to the
Manager of the Seattle ACO, the document
should be submitted directly to the Manager,
Seattle ACO, and a copy sent to the cognizant
FAA Principal Inspector (PI). The PI will
then forward comments or concurrence to the
Seattle ACO. The Seattle ACO will not
respond to the operator without the PI's
comments or concurrence.

(h) The FAA may impose adjustments
other than those proposed, upon a finding
that such adjustments are necessary to ensure
that any other Level 3 corrosion is detected
in a timely manner.

(i) Prior to the compliance time specified
for the first task required in the adjusted
schedule approved under paragraph (g) or (h)
of this AD, revise the FAA-approved
maintenance program to include those
adjustments.

Note 7: The reporting requirements of
paragraphs (g) and (k) of this AD do not
relieve operators from reporting corrosion as
required by FAR Section 121.703.

Acceptable Extension to Repeat Inspection
Interval

(j) To accommodate unanticipated
scheduling requirements, it is acceptable for
a repeat inspection interval to be increased
by up to 10% but not to exceed 6 months.
The cognizant FAA Principal Inspector (PI)
must be informed, in writing, of any
extension.

Note 8: Except as provided paragraph (j) of
this AD, notwithstanding Section 3.1.,
paragraph 4, of the Document, all extensions
to any compliance time must be approved by
the Manager of the Seattle ACO.

Report of Levels 2 and 3 Corrosion

(k) Report forms for Level 2 corrosion and
a follow-up report for Level 3 corrosion must
be submitted at least quarterly in accordance
with Section 5.0 of the Document.

Approval for Increasing Existing Corrosion
Inspection/Task Intervals

(1) If the repeat inspection or task intervals
of an operator’s existing corrosion inspection
program are shorter than the corresponding
intervals in Section 4.3 of the Document,
they may not be increased without specific
approval of the Manager of the Seattle ACO.

Addition of an Airplane to Operations
Specifications

(m) Before any airplane that is subject to
this AD can be added to an air carrier’s
operations specifications, a program for the
accomplishment of tasks required by this AD
must be established in accordance with
paragraphs (m)(1) and (m)(2) of this AD.

(1) For airplanes that have previously been
operated under an FAA-approved
maintenance program, the initial task on each
area to be accomplished by the new operator
must be accomplished in accordance with
the previous operator’s schedule or with the
new operator’s schedule, whichever would
result in the earlier accomplishment date for
that task. After each task has been performed
once, each subsequent task must be
performed in accordance with the new
operator’s schedule.
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(2) For airplanes that have not previously
been operated under an FAA-approved
maintenance program, each initial task
required by this AD must be accomplished
either prior to the airplane’s being added to
the air carrier’s operations specifications, or
in accordance with a schedule approved by
the Manager, Seattle ACO.

Actions for Corrosion That Exceeds Level 1

(n) If corrosion is found to exceed Level 1
on any inspection after the initial inspection,
the corrosion control program for the affected
area must be reviewed and means
implemented to reduce corrosion to Level 1
or better.

(1) Within 60 days after such a finding, if
corrective action is necessary to reduce
future findings of corrosion to Level 1 or
better, such proposed corrective action must
be submitted for approval to the Manager,
Seattle ACO.

(2) Within 30 days after the corrective
action is approved, revise the FAA-approved
maintenance program to include the
approved corrective action.

Alternative Methods of Compliance
(AMOCs)

(0)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, ATTN: Ivan
Li, Aerospace Engineer, Airframe Branch,
ANM-120S, FAA, Seattle Aircraft
Certification Office, 1601 Lind Avenue, SW.,
Renton, Washington 98057-3356; telephone
(425) 917-6437; fax (425) 917-6590; has the
authority to approve AMOGC:s for this AD, if
requested using the procedures found in 14
CFR 39.19.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by an
Authorized Representative for the Boeing
Commercial Airplanes Delegation Option
Authorization Organization who has been
authorized by the Manager, Seattle ACO, to
make those findings. For a repair method to
be approved, the repair must meet the
certification basis of the airplane and the
approval must specifically refer to this AD.

(4) AMOCs approved previously in
accordance with AD 90-25-05, are approved
as AMOCs for the corresponding provisions
of this AD.

Material Incorporated by Reference

(p) You must use Boeing Document
Number D6-36022, “Aging Airplane
Corrosion Prevention and Control Program,
Model 747,” Revision A, dated July 28, 1989,
to perform the actions that are required by
this AD, unless the AD specifies otherwise.

(1) The incorporation by reference of
Boeing Document Number D6-36022, “Aging
Airplane Corrosion Prevention and Control
Program, Model 747, Revision A, dated July
28, 1989, was approved previously by the
Director of the Federal Register as of

December 31, 1990 (55 FR 49268, November
27, 1990).

(2) Contact Boeing Commercial Airplanes,
P.O. Box 3707, Seattle, Washington 98124—
2207, for a copy of this service information.
You may review copies at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington 98057—
3356; or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal-register/
cfr/ibr-locations.html.

Issued in Renton, Washington, on
December 26, 2007.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E7—25616 Filed 1-4—08; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 301

[TD 9375]

RIN-1545-BA96

Guidance Necessary To Facilitate

Electronic Tax Administration—
Updating of Section 7216 Regulations

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains
regulations to update the rules regarding
the disclosure and use of tax return
information by tax return preparers.
Among other things, the regulations
finalize rules for taxpayers to consent to
the disclosure or use of their tax return
information by tax return preparers.

DATES: Effective Date: These regulations
are effective January 7, 2008.

Applicability Date: The regulations
apply to disclosures or uses of tax return
information occurring on or after
January 1, 2009.

SUPPLEMENTARY INFORMATION:

Background

This document contains amendments
to the Regulations on Procedure and
Administration (26 CFR Part 301) under
section 7216 of the Internal Revenue
Code. These regulations strengthen
taxpayers’ ability to control their tax
return information by requiring that tax
return preparers give taxpayers specific
information, including who will receive
the tax return information and the
particular items of tax return
information that will be disclosed or
used, to allow taxpayers to make

knowing, informed, and voluntary
decisions over the disclosure or use of
their tax information by their tax return
preparer.

Section 7216 imposes criminal
penalties on tax return preparers who
knowingly or recklessly make
unauthorized disclosures or uses of
information furnished to them in
connection with the preparation of an
income tax return. In addition, tax
return preparers are subject to civil
penalties under section 6713 for
disclosure or use of this information
unless an exception under the rules of
section 7216(b) applies to the disclosure
or use.

Section 7216 was enacted by section
316 of the Revenue Act of 1971, Public
Law 92178 (85 Stat. 529). In 1988,
Congress modified the section by
limiting the criminal sanction to
knowing or reckless, unauthorized
disclosures. Public Law 100-647 (102
Stat. 3749). At the same time, Congress
enacted the civil penalty that is now
found in section 6713. Public Law 100-
647, §6242(a) (102 Stat. 3759). In 1989,
Congress further modified section 7216,
directing the Treasury Department to
issue regulations permitting disclosures
of tax return information for quality or
peer reviews. Public Law 101-239,
§7739(a) (103 Stat. 3759).

The Treasury Department and the IRS
proposed regulations under section
7216 on December 20, 1972 (37 FR
28070). Final regulations were issued on
March 29, 1974 (39 FR 11537). These
regulations are divided into three parts:
§301.7216-1 for general provisions and
definitions; § 301.7216-2 for disclosures
and uses that do not require formal
taxpayer consent; and § 301.7216-3 for
disclosures and uses that require formal
taxpayer consent. Since the regulations
were adopted in 1974, the Treasury
Department and the IRS have amended
§301.7216—2 on occasion, but
§§301.7216-1 and 301.7216-3 have
remained unchanged.

A notice of proposed rulemaking
(REG-137243-02) was published in the
Federal Register (70 FR 72954) on
December 8, 2005. Concurrently with
publication of the proposed regulations,
the IRS published Notice 2005-93,
2005-52 I.LR.B. 1204 (December 07,
2005), setting forth a proposed revenue
procedure that would provide guidance
to tax return preparers regarding the
format and content of consents to
disclose and consents to use tax return
information under § 301.7216-3.

Written comments were received in
response to the notice of proposed
rulemaking. A public hearing was held
on April 4, 2006. Commentators
appeared at the public hearing and
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commented on the notice of proposed
rulemaking.

All comments were considered and
are available for public inspection upon
request. This preamble summarizes
most of the comments received by the
IRS and Treasury Department. After
consideration of the written comments
and the comments provided at the
public hearing, the proposed regulations
under section 7216 are adopted as
revised by this Treasury decision.

Concurrently with publication of
these regulations, the IRS is publishing
a revenue procedure and an advanced
notice of proposed rulemaking. The
revenue procedure provides guidance
on the format and content of consents to
disclose or use tax return information
under § 301.7216-3 for taxpayers filing
a return in the Form 1040 series, e.g.,
Form 1040, Form 1040NR, Form 1040A,
or Form 1040EZ. The revenue procedure
also provides specific guidance for
electronic signatures when a taxpayer
filing a return in the Form 1040 series
executes an electronic consent to the
disclosure or use of the taxpayer’s tax
return information.

The advanced notice of proposed
rulemaking requests comments
regarding a proposed rule under
§ 301.7216-3 that a tax return preparer
may not obtain a consent to disclose or
use tax return information for the
purpose of the tax return preparer
soliciting, or the taxpayer obtaining, a
refund anticipation loan (RAL) or
certain other products.

Summary of Comments
1. Preamble

Some commentators recommended
that the final regulations specify the
existing revenue rulings, notices, and
other guidance under section 7216 that
continue to have effect under the final
regulations. While the final regulations
do not identify all guidance that has
continuing effect, the section of this
Treasury decision entitled “Effect on
Other Documents” specifies guidance
that Treasury and the IRS have
determined as contrary to the
regulations.

One commentator requested that the
preamble of the regulations clarify
whether a tax return preparer may offer
for sale an insurance policy that will
reimburse the taxpayer additional tax
the taxpayer is required to pay under
certain circumstances involving errors
by the tax return preparer. Section 7216
and the regulations thereunder govern
only a tax return preparer’s disclosure
or use of tax return information. To the
extent that a tax return preparer offers
a product, such as insurance, where the

offer is based on the disclosure of tax
return information to a third-party, or
where use of such tax return
information serves as the basis for
making the offer, section 7216 and the
regulations thereunder only govern
whether use or disclosure of the tax
return information requires taxpayer
consent.

2. Section 301.7216-1 Penalty for
Disclosure or Use of Tax Return
Information

A. Statutory Provisions

Some commentators recommended
that Treasury and the IRS seek
legislative changes to section 7216.
More specifically, these commentators
recommended that the amount of the
section 7216 criminal penalty be
increased, that the amount of the section
6713 civil penalty be increased, and that
the Code be amended to provide a
private right of action against tax return
preparers. Another commentator
recommended amending section 7216 to
provide a means to abate the penalty in
cases where reasonable cause and good
faith is established. This commentator
also recommended that Treasury and
the IRS not attempt to regulate the
disclosure or use of tax return
information in the context of a criminal
statute, section 7216, but that only civil
penalties should apply.

Requests for statutory changes to
sections 7216 and 6713 are outside of
the scope of these regulations. Section
7216 expressly provides for Treasury to
promulgate regulations to exempt
certain disclosures or uses of
information from the statute’s criminal
sanction. Although Treasury and the
IRS do not have the regulatory authority
to provide for a reasonable cause
exception under section 7216, the
criminal penalty provided for by that
statute is premised on a finding of
knowing or reckless conduct.

B. Tax Return Preparer

One commentator requested
expanding the definition of tax return
preparer to include clerical staff
involved in preparation of a tax return.
Because the definition of tax return
preparer in the regulations already
encompasses clerical staff involved in
the preparation of a return, no change is
needed to address this comment.

While approving of the generally
broad scope of the term ‘‘tax return
preparer,” one commentator expressed
concern that the term did not cover
employees of tax return preparers who
do not personally assist in the
preparation of tax returns or the
provision of auxiliary services. That

commentator recommended that section
7216 should nonetheless apply to any
employee. This comment was not
adopted. The statute applies only to
persons “engaged in the business of
preparing, or providing services in
connection with the preparation of,
returns.” The regulations, however, do
not permit disclosure by one employee
of a tax return preparer to another
employee of the tax return preparer on
the basis of employment status alone.
See Treas. Reg. § 301.7216-2(c).

Based on recent amendments to
section 7701(a)(36) of the Code (which
post-amendment applies more generally
to tax return preparers other than
income tax returns), the final
regulations were revised to omit the
language in the proposed regulations
pertaining to the lack of uniformity of
the definition of tax return preparer
provided in section 7701(a)(36) and the
definition of tax return preparer for
purposes of section 7216.

C. Tax Return Information

Some commentators expressed
concern that the definition of tax return
information encompasses an overly
broad amount of information. One
commentator recommended that a
taxpayer’s name, address, telephone
number, e-mail address, and
identification number should not be
treated as tax return information.
Another commentator recommended
that a taxpayer’s name, address, and
other contact information should be
available for a tax return preparer to use
to provide the taxpayer with any
information that the tax return preparer
believes may be of interest to the
taxpayer. These recommendations
regarding tax return information were
not adopted because information
revealing the identity of, or how to
contact, a person is information central
to one’s privacy and deserving of
treatment as tax return information
when submitted for, or in connection
with, the preparation of a tax return.
Section 301.7216-2(n), however,
permits tax return preparers to make
limited use of taxpayer’s contact
information to offer tax information or
additional tax return preparation
services to previous customers.

One commentator recommended
eliminating language from the
regulations providing that information
maintained in a form that is associated
with the tax return preparation becomes
tax return information regardless of how
the information was initially obtained.
The commentator questioned whether
non-tax return information could
become tax return information as a
result of the manner in which it is



1060 Federal Register/Vol.

73, No. 4/Monday, January 7, 2008/Rules and Regulations

stored and maintained by the tax return
preparer. Treasury and the IRS agree
that section 7216 protects only
information furnished to a tax return
preparer for, or in connection with, the
preparation of a return and that
information does not become tax return
information merely by the method in
which the information is stored. The
language in the proposed regulations
that is the subject of the comment was
included to recognize that the
protections of section 7216 may extend
to information furnished by persons
other than the taxpayer, including
information furnished by one person
within a firm to a tax return preparer
employed by the same firm. In that
situation, the information in the hands
of the tax return preparer would be tax
return information even if the person
furnishing the information had obtained
it other than in connection with the
preparation of a tax return. Because this
rule is evident from other provisions of
the regulations, and the language
commented upon may create confusion,
the language has been removed from
these regulations.

One commentator expressed concern
that the proposed regulations
improperly expand upon section 7216
by defining “‘tax return information” to
include information derived or
generated from tax return information.
The commentator commented that
section 7216 protects only information
furnished to tax return preparers, and
data that a tax return preparer derives
from that information should not be
considered data furnished to the tax
return preparer. The commentator,
therefore, recommended removing this
language from the regulations.

The commentator’s recommendation
was not adopted. Information that a tax
return preparer would typically derive
from other information furnished in
connection with the preparation of a
return could include information on the
taxpayer’s entitlement to deductions,
credits, losses or gains, the amounts
thereof, and the amount of tax due. It
would frustrate the purpose of the
statute not to protect this information
when a taxpayer has furnished the tax
return preparer the means to derive it.

Similarly, the same commentator
stated that the proposed regulations
improperly expand upon the statute by
defining “tax return information” to
include “information received by the
tax return preparer from the IRS in
connection with the processing of such
return.” The commentator
recommended eliminating this language
from the regulations. This
recommendation was not adopted. The
statute protects information furnished to

a tax return preparer for, or in
connection with, preparation of a return
and does not require that the taxpayer
have furnished the information.

Some commentators approved of the
proposed regulations’ definition of tax
return information, but expressed
concern that Example 1 in § 301.7216-
1(b)(3)(ii) suggests that information
supplied to register tax preparation
software is not tax return information
unless the tax return preparer states
during the registration process that it
will provide updates to registrants.
These commentators, therefore,
recommended deleting that fact from
the example. This recommendation was
adopted to explicitly provide that all
information furnished to register tax
return preparation software is tax return
information.

Some commentators expressed
concern that if information furnished to
register tax return preparation software
was treated as tax return information,
then tax return preparers would be
required to obtain consent from
taxpayers prior to updating the tax
return preparation software. To address
this concern, section 301.7216-2(c) of
the regulations has been revised.

D. Disclosure and Use

One commentator stated that the
definition of “‘use” is overly broad. The
commentator proposed that the “use” of
tax return information should not
include tax return preparers informing
taxpayers of the availability of products
and services that tax return preparers
offer that could benefit taxpayers. As an
example, the commentator stated that
informing a taxpayer about the
availability of a refund anticipation loan
based on the taxpayer’s tax return
information should not be a “use” of tax
return information. This
recommendation was not adopted. The
regulations require consents for tax
return preparers to use tax return
information so that taxpayers
themselves determine whether they
want additional information regarding
products and services that might benefit
them. The potential uses of tax return
information should be clearly described
by tax return preparers and the potential
uses must be consented to by taxpayers
before such uses occur.

Two commentators recommended
that tax return preparers should be
responsible for subsequent disclosures
or uses of tax return information by
third parties to whom tax return
preparers made an authorized
disclosure of tax return information.
This recommendation was not adopted
because section 7216 does not apply to

third parties who are not tax return
preparers.

E. Providing Auxiliary Services

Section 301.7216-1(b)(2)(iii) of the
proposed regulations provides that a
person is engaged in the business of
providing auxiliary services in
connection with the preparation of tax
returns as described in paragraph
(b)(2)(1)(B) of that section if, in the
course of the person’s business, the
person holds himself out to tax return
preparers or to taxpayers as a person
who performs auxiliary services,
whether or not providing the auxiliary
services is the person’s sole business
activity and whether or not the person
charges a fee for the auxiliary services.
One commentator recommended
broadening the definition of auxiliary
services to include analysis of data for
purposes of monitoring the tax return
preparer’s business for fraud prevention
and provision of data storage services.
These services as well as similar
services are typical of the types of
auxiliary services that can be provided
to tax return preparers as contemplated
by §301.7216-1(b)(2)(iii) and are
already covered by the broad definition
of auxiliary services in the regulations.
The same commentator also
recommended broadening the definition
of auxiliary services to include the
analysis of customer activity to improve
services and assistance in connection
with preparation for taxpayer audits.
These services are already addressed in
other parts of the regulations. See
§§301.7216—2(0) and 301.7216-2(K).

F. Exclusions Under § 301.7216—
1(b)(2)(v)

One commentator recommended that
the express exclusion under § 301.7216—
1(b)(2)(v) of the proposed regulations of
certain persons from the definition of
tax return preparer should be extended
to include persons who provide “a
broad range of financial products and
services * * * to customers of tax
return preparers, including savings,
transaction, and retirement accounts.”
The commentator’s recommendation
was not adopted as the regulations do
not provide an exhaustive list of the
persons identified as excluded from the
definition of tax return preparer. To the
extent the service providers suggested to
be excluded by the commentator
provide services only incidentally
related to the preparation of the return,
these persons would be excluded under
the regulation.

G. Hyperlinks

One commentator recommended that
the regulations should not treat as a
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disclosure by a tax return preparer the
situation where a taxpayer is transferred
from the tax return preparer’s website to
a different website and the taxpayer
separately enters information on the
different website. This recommendation
was not adopted because the regulations
already do not treat this fact pattern as

a disclosure by the tax return preparer.

3. Section 301.7216-2 Permissible
Disclosures or Uses Without Consent of
the Taxpayer

A. Disclosures to the IRS

Section 301.7216—2(b) of the proposed
regulations provides that tax return
preparers may disclose to the IRS any
tax return information the IRS requests
to assist in the administration of
electronic filing programs. One
commentator requested limiting this
rule to “specific necessary purposes,
such as compliance by electronic return
originators.” This recommendation was
not adopted. Return information in the
hands of the IRS is already protected
from unauthorized disclosure. See, e.g.,
section 6103.

Other commentators expressed
concern regarding whether § 301.7216—
2(b) permitted disclosures of tax return
information to the IRS in general.
Because the purpose of these regulations
is to protect taxpayers from the
unauthorized uses and disclosures by
tax return preparers, and because tax
return information in the hands of the
IRS is already protected from
unauthorized disclosure, § 301.7216—
2(b) has been modified to clarify that
return preparers may disclose any tax
return information to the IRS for any
purpose.

B. Use By Tax Return Preparer for
Purposes of Updating Software

Section 301.7216-2(c)(1) of the final
regulations has been revised to provide
that if a tax return preparer provides
software to a taxpayer that is used in
connection with the preparation or
filing of a tax return, the tax return
preparer may use the taxpayer’s tax
return information to update the
taxpayer’s software for the purpose of
addressing changes in IRS forms, e-file
specifications and administrative,
regulatory and legislative guidance or to
test and ensure the software’s technical
capabilities without obtaining the
taxpayer’s consent under § 301.7216-3.

C. Disclosure to a Tax Return Preparer
Within the Same Firm Located Outside
of the United States

Section 301.7216-2(c) of the proposed
regulations generally provides that an
officer, employee, or member of a tax

return preparer in the United States may
disclose tax return information to
another officer, employee, or member of
the same tax return preparer located
within the United States. Section
301.7216-2(c)(1) of the proposed
regulations provides that the taxpayer
must give consent under § 301.7216-3
prior to any disclosure of tax return
information by an officer, employee, or
member of a tax return preparer in the
United States to an officer, employee, or
member of the same tax return preparer
located outside of the United States or
any territory or possession of the United
States. One commentator expressed
concern that this rule was too strict with
respect to multinational companies and
employees on assignment outside of the
United States. This commentator stated
that such taxpayers anticipate that their
tax return information will be disclosed
outside of the United States. This
commentator recommended that
consent under § 301.7216—3 should not
be required with respect to disclosures
when the taxpayer is a multinational
company or an individual taxpayer
employed or on assignment outside of
the United States and that an
engagement letter explaining potential
circumstances involving disclosures
overseas ought to be permitted in these
situations.

This recommendation was not
adopted. As explained in the preamble
to the proposed regulations, the
Treasury Department and IRS believe
that a separate explanation is required
under these circumstances in order to
advise taxpayers that their tax return
information is being disclosed to tax
return preparers located outside the
United States. The final regulations,
however, address the commentator’s
request for additional flexibility with
respect to the form and manner of the
consent for taxpayers other than
individuals. For tax return preparers
providing tax return preparation
services to taxpayers who do not file an
income tax return in the Form 1040
series, e.g., Form 1040, Form 1040NR,
Form 1040A, or Form 1040EZ, a consent
to disclose tax return information
outside the United States may be in any
format, including an engagement letter
to a client, as long as the consent
provides sufficient information to
enable the taxpayer to provide informed
consent. For tax return preparers
providing tax return preparation
services to taxpayers who file an income
tax return in the Form 1040 series, the
regulations provide that the Secretary
may issue guidance, by publication in
the Internal Revenue Bulletin,
prescribing the form and manner of the

consent to disclose tax return
information, including disclosure of
return information outside the United
States. This rule is consistent with the
general rule adopted by these final
regulations with respect to a tax return
preparer’s request for consent to
disclose tax return information. See
section 301.7216-3(a)(3).

Additionally, one commentator
recommended that, rather than provide
limitations on the disclosure of tax
return information by a tax return
preparer within the United States to
another tax return preparer of the same
firm who is located outside of the
United States, the regulations should
instead permit such disclosures without
consent if the tax return preparer of the
same firm outside of the United States
consents to adhere to the rules of
section 7216. This recommendation was
not adopted because it does not inform
taxpayers that their tax return
information will be disclosed outside of
the United States or allow taxpayers to
control the decision whether their
information is disclosed overseas.

D. Disclosures to Other Tax Return
Preparers

Section 301.7216-2(d) of the
proposed regulations provides that
disclosures between tax return preparers
are authorized when the disclosures (i)
assist in the preparation of a return; (ii)
the services provided by the recipient of
the disclosure are not substantive
determinations or advice affecting a
taxpayer’s reported tax liability; and (iii)
the disclosure is to a tax return preparer
located in the United States. Two
commentators expressed concern that
the phrase “‘substantive determinations
or advice” is a vague standard and
recommended the use of examples in
the regulations that adequately define
the phrase. The final regulations clarify
the meaning of substantive
determinations and provide an example
to illustrate the operation of this rule.

One commentator recommended
adopting the professional ethics rules of
the American Institute of Certified
Public Accountants (AICPA) on
outsourcing in lieu of § 301.7216-2(d) of
the proposed regulations. Rule 102 of
the AICPA Code of Professional
Conduct requires that, prior to sharing
confidential client information (such as
a tax return) with a third-party service
provider, an AICPA member must
inform the client, preferably in writing,
that the member may use a third-party
service provider when providing
professional services to the client.
Unlike the rules in the regulations, the
AICPA Code of Professional Conduct
does not require that the client consent
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to the disclosure of tax return
information when substantive
determinations or advice are sought
from third parties. Under the AICPA
rules, AICPA members who use third-
party service providers remain
responsible for the work done by the
service providers and they must
contract with the third-party service
provider for the service provider to
monitor the confidentiality of the
client’s information to the third-party
Service provider. The commentator’s
recommendation that the regulations
adopt only the protections of the AICPA
ethics rules was not adopted. The
Treasury Department and the IRS are
concerned that taxpayers and tax return
information would not be adequately
protected if a tax return preparer could
disclose tax return information to any
third-party service provider without
taxpayer consent to that disclosure.

One commentator recommended
modifying § 301.7216—2(d) of the
proposed regulations to allow
disclosures between franchisors and
franchisees in the tax return preparation
business according to the terms of their
franchise agreement. The commentator’s
recommendation was not adopted
because the existence of a written
franchise agreement should not affect
the confidentiality of a taxpayer’s tax
return information.

One commentator critiqued
§301.7216-2(d) because it will limit the
benefits tax return preparation firms
may enjoy from using foreign
outsourcing. Foreign outsourcing is not
prohibited by the final regulations,
which permit the disclosure of tax
return information outside of the United
States if the taxpayer consents to such
disclosure. One commentator
recommended that tax return preparers
should be allowed to disclose tax return
information to third-party service
providers subject to the requirements of
the privacy provisions of Title V of the
Gramm-Leach-Bliley Act, Public Law
106-102 (113 Stat. 1338) (GLBA).
Specifically, the commentator proposed
that the regulations should permit tax
return preparers to: (1) Execute a written
contract with a service provider limiting
the service provider’s disclosure or use
of tax return information; (2) select and
retain service providers that are capable
of safeguarding tax return information;
and (3) implement contractual
provisions requiring service providers to
develop and maintain appropriate
information safeguards. This
recommendation was not adopted.
While the requirements of section 7216
and these regulations do not override
any requirements or restrictions of the
GLBA, the sensitivity of tax return

information justifies affording tax return
information stronger protections than
other information subject to the GLBA.

E. Disclosure Pursuant to an Order of a
Court, or an Administrative Order,
Demand, Request, Summons or
Subpoena Which is Issued in the
Performance of its Duties by a Federal
or State Agency, the United States
Congress, a Professional Association
Ethics Committee or Board, or the
Public Company Accounting Oversight
Board

One commentator recommended that
the title of proposed § 301.7216-2(f) be
revised to add the word “request”
following the word “demand,” to align
the subsection’s title with the
regulation’s language in § 301.7216—
2(f)(5). This recommendation was
adopted in the final regulation.

One commentator recommended
replacing the phrase “professional
ethics board” in proposed § 301.7216—
2(f) with the phrase “certain
professional association ethics
committees or boards.” The
commentator noted that this change
would avoid confusion as to whether
the reference to professional ethics
boards means governmental entities that
control licensing for CPAs or whether
the phrase would include professional
associations that have boards or
committees that discipline their
members, such as the AICPA or state
and local bar associations. This
recommendation was adopted, in part,
by changing the phrase “professional
ethics board” to ““professional
association ethics committee or board.”
Section 301.7216-2(f)(4)(ii) separately
addresses disclosures to government
entities charged with licensing,
registration, or regulation of tax return
preparers.

One commentator recommended
permitting disclosure of tax return
information without taxpayer consent
pursuant to disclosures required by
Federal or State laws and administrative
rules, but did not identify any specific
rule or law that required a disclosure in
circumstances contrary to either the
preexisting regulations or the proposed
regulations. Preexisting regulations
already permitted disclosures pursuant
to an order of a court or a Federal or
State agency. These final regulations
permit disclosures pursuant to an order
of a court or an administrative order,
demand, summons or subpoena that is
issued in the performance of its duties
by a Federal or State agency, the United
States Congress, a professional
association ethics committee or board,
or the Public Company Accounting
Oversight Board. The protections

offered by limiting disclosures to
responses to specific governmental or
quasi-governmental requests provide
appropriate protection for taxpayer
privacy.

One commentator expressed concern
about proposed § 301.7216-2(f)(5) and
the safeguarding of tax return
information received by a professional
association board or committee
conducting an ethics investigation. The
commentator recommended revising
§301.7216-2(f)(5) to expressly prohibit
professional associations from
publishing as part of any resulting
professional disciplinary determination
the tax return information of a taxpayer
furnished to them during an ethics
investigation of a preparer unless the
taxpayer provides consent. This
recommendation was not adopted
because section 7216 does not provide
for penalties against third parties who
receive tax return information in this
context.

One commentator recommended
rewording proposed § 301.7216-2(f)(6)
to provide the following: “A written
request from the Public Company
Accounting Oversight Board (PCAOB)
in connection with an inspection under
section 104 of the Sarbanes-Oxley Act of
2002, 15 U.S.C. 7214, or an investigation
under section 105 of such Act, 15 U.S.
7215, for use in accordance with such
Act.” The commentator noted that this
wording describes more clearly the
situations in which disclosures to the
PCAOB are permitted, and to permit
registered firms and their associated
persons to comply with their disclosure
obligations under the Act. This
recommendation was adopted.

One commentator expressed concern
that permitting the disclosure of tax
return information pursuant to a
subpoena issued by the United States
Congress is inconsistent with the rules
regarding disclosures by the IRS to
Congress under section 6103(f). The
commentator stated that the regulations
may provide a method to avoid the
specific disclosure rules of section
6103(f), which are designed to protect
taxpayers and prevent Congressional
abuse of returns or return information.
Another commentator recommended
eliminating the term ““demand” in
§301.7216-2(f)(4)(i) because the
commentator believes the term is too
broad and could permit any Federal
agency to simply ask for tax return
information even if the agency does not
have authority to issue “formal legal
orders” compelling the disclosure.
These recommendations were not
adopted. Both Congress and Federal
agencies are presumed to act in
accordance with the law and there are
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other limitations on their abilities to
seek tax return information.

F. Disclosure for Use in Securing Legal
Advice, Treasury Investigations, or
Court Proceedings

Final section 301.7216-2(g) has been
revised to confirm that a tax return
preparer may disclose tax return
information to an attorney for purposes
of the preparer securing legal advice.

G. Tax Return Preparers Working for the
Same Firm

Section 301.7216-2(h)(1)(ii) provides
that a tax return preparer’s law or
accounting firm does not include any
related or affiliated firms. Some
commentators expressed concern that
this rule reduces the application of the
§ 301.7216-2 exceptions for tax return
preparers that are structured as separate
legal entities, but are closely related.
One commentator recommended that
the regulations be revised to provide
that the “‘same firm” standard be
determined in a manner similar to the
rules for qualified employee plans for a
single employer. This recommendation
was not adopted. Taxpayers should
have a clear understanding with whom
they are dealing. Adopting this
recommendation would require that a
taxpayer understand complex rules
about which separate legal entities are
part of the “same firm” as their tax
return preparer to be able to understand
who might receive their tax return
information. Additionally, a tax return
preparer has the ability to obtain
consent from a taxpayer to disclose tax
return information to a related or
affiliated firm.

H. Disclosure or Use of Tax Return
Information in Preparation for Audit

One commentator recommended that
a tax return preparer should be
permitted to disclose tax return
information to another tax return
preparer so that the second tax return
preparer can provide assistance in
connection with the audit of a return
under the law of any State or political
subdivision thereof, the District of
Columbia, or any territory or possession
of the United States. This comment was
not adopted because § 301.7216-2(k)
already permits such disclosures.

I. Payment for Tax Preparation Services

Section 301.7216-2(1) provides that a
tax return preparer may disclose and
use, without the taxpayer’s written
consent, tax return information that the
taxpayer provides to the tax return
preparer to pay for tax preparation
services to the extent necessary to
process the payment. One commentator

recommended applying this rule to the
collection of payments. This
recommendation was adopted. The
exception under § 301.7216-2(1) for the
collection of payments is subject to the
same limitations as the rule for
processing payments. Only tax return
information that the taxpayer provided
to the tax return preparer to pay for tax
return preparation services may be used
to collect payment. This limitation
precludes tax return preparers from
using any other tax return information
to collect on delinquent payments.

J. Lists for Solicitation of Tax Return
Business

Section 301.7216-2(n) of the
proposed regulations provides that a tax
return preparer may compile and
maintain a separate list containing
solely the names, addresses, e-mail
addresses, and phone numbers of
taxpayers whose tax returns the tax
return preparer has prepared or
processed. The proposed regulations
also state that this list may be used by
the compiler solely to contact the
taxpayers on the list for the purpose of
offering tax information or additional
tax return preparation services. One
commentator recommended adding that
no mention of services or products other
than those related to tax preparation
services may be made. Treasury and the
IRS agree that the prohibition on using
the list to solicit business other than tax
return preparation services could be
strengthened, and have modified
§301.7216-2(n) to address the
commentator’s concern.

K. Producing Statistical Information in
Connection With Tax Return
Preparation Business

Section 301.7216-2(0) of the proposed
regulations permits a tax return preparer
to use tax return information to prepare
anonymous statistical compilations for
limited purposes related to management
or support of the tax return preparer’s
business. Two commentators
recommended that the disclosure or use
of tax return information in statistical
compilations should be limited to
“internal management’” because
“support” might be read to allow a tax
return preparer to target specific
customers with advertising. This
recommendation was not adopted
because § 301.7216-2(0) specifically
prohibits the disclosure or use of
statistical compilations in connection
with, or in support of, businesses other
than tax return preparation, and use of
lists to solicit additional tax return
preparation business is specifically
governed, and limited, by § 301.7216—
2(n).

One commentator recommended that
statistical compilations of tax return
information that do not identify
taxpayers should not be considered “tax
return information” for purposes of
section 7216. The commentator stated
that if statistical information is treated
as ‘‘tax return information,” such a rule
could prevent tax return preparers
(especially tax return preparers that are
publicly traded) from reporting essential
data to financial regulators or to market
participants to provide an accurate
picture of the tax return preparer’s
performance and financial condition. In
response to the concern raised by the
commentator, the final regulation was
modified to provide that the compiler of
the statistical compilation may not
disclose the compilation, or any part
thereof, to any other person unless the
disclosure of the statistical compilation
is made in order to comply with
financial accounting or regulatory
reporting requirements or occurs in
conjunction with the sale or other
disposition of the compiler’s tax return
preparation business.

One commentator recommended that
tax return preparers located within the
same firm should be permitted, without
obtaining consent, to use tax return
information for ‘‘the management,
support or maintenance of the tax return
preparer’s business.” This
recommendation was not adopted.
Because the regulations already permit
a tax return preparer to use tax return
information to prepare statistical
compilations for limited purposes
related to management or support of the
tax return preparer’s business, it is
unclear how the commentator’s
recommendation would further aid in
the management or support of a tax
return preparer’s business.

One commentator recommended that
the regulations require that ““taxpayer
identifying” data, such as names and
social security numbers, be redacted
from statistical information. This
recommendation was not adopted. The
regulations already require that
statistical compilations must be
“anonymous.”

L. Quality or Peer Reviews

Section 301.7216-2(p) of the
proposed regulations provides that a
quality or peer review may be
conducted only by attorneys, certified
public accountants, enrolled agents, and
enrolled actuaries who are eligible to
practice before the Internal Revenue
Service. Some commentators
recommended that this subsection of the
proposed regulations should be revised
to permit other professionals to
participate in quality or peer reviews.
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This recommendation was not adopted.
The restriction helps to prevent
unauthorized disclosures of tax return
information by limiting participation in
such reviews to those persons subject to
Circular 230, 31 CFR Part 10.

M. Extraction of Tax Return Information
Within Software Only for the Purposes
of Reducing Repetitive Data Entry

One commentator recommended that
the use of computer software designed
to assist with the preparation of an
income tax return should be allowed
without consent to “extract” certain tax
return information once entered, such as
the taxpayer’s name and address, and
reprint such information in required
fields on the same return in order to
eliminate repetitive data entry. This
comment was not adopted because the
regulations do not prohibit such a use
of tax return information where the
information is being used for the
permitted purpose of preparing the
taxpayer’s tax return.

4. Proposed § 301.7216-3: Disclosures
and Uses Authorized by Taxpayer
Consent

A. Consent To Disclose Tax Return
Information

Some commentators expressed
concern that the proposed regulations
authorize the IRS to make available for
sale to third parties its internal records
and data containing tax return
information. This concern reflects a
fundamental misunderstanding of the
proposed regulations. The proposed
regulations do not address any
disclosure of tax return information by
the IRS; the proposed regulations
address only the disclosure and use of
tax return information by tax return
preparers. Separate laws, including
section 6103, strictly protect the
confidentiality of returns and return
information in the hands of IRS
employees and others.

Some commentators expressed
concern that the proposed regulations
would loosen the current rules
regarding a tax return preparer’s ability
to disclose a client’s tax return
information. This concern is based on a
misunderstanding of the purpose and
content of the proposed and preexisting
regulations. Section 301.7216-3(a)(1) of
the proposed regulations provides that,
unless section 7216 or §301.7216—2
authorizes the disclosure of tax return
information, a tax return preparer may
not disclose a taxpayer’s tax return
information prior to obtaining consent
from the taxpayer. Since 1974, section
301.7216-3(a)(2) has provided that, “[ilf
a tax return preparer has obtained from

a taxpayer a consent * * * he may
disclose the tax return information of
such taxpayer to such third persons as
the taxpayer may direct.” Thus, the
proposed regulations contained the
same substantive rule that has been in
place for over 30 years. Throughout the
long-standing existence of former
§301.7216-3(a)(2), there has been no
objection to the provision that allowed
taxpayers to provide informed consent
to tax return preparers disclosing tax
return information to third parties.

Nonetheless, commentators criticized
the proposed rule, stating that it could
allow tax return preparers to induce
clients into providing unknowing or
inadvertent consents to sell or otherwise
disclose tax return information.
Furthermore, they argue that disclosure
to third parties could result in identity
theft. Thus, one solution these
commentators recommend is to prohibit
taxpayers from ever consenting to the
disclosure of their tax return
information.

The Treasury Department and IRS did
not adopt the commentators’
recommendation. Rather, the final
regulations retain the general rule that
has been in place for more than 30 years
recognizing that taxpayers should have
control over their own tax return
information and that taxpayers should,
with appropriate limits and safeguards,
be able to direct tax return preparers to
disclose tax return information as
taxpayers see fit. This rule parallels the
statutory rule in section 6103(c) that
allows taxpayers to consent to the IRS
disclosing returns or return information
to third parties of the taxpayer’s
choosing.

In addition, this rule is consistent
with the privacy protection regime in
the Health Insurance Portability and
Accountability Act (HIPAA), Public Law
104-191 (110 Stat. 1936). HIPAA
permits health care providers and health
plans to disclose information about
health status, provision of health care,
or payment to a third-party if they have
obtained authorization from the
individual patient.

While identity theft is a significant
concern, Treasury and the IRS do not
believe a generalized concern regarding
the potential for criminal activity by
third parties should preclude taxpayers
from being able to direct the disclosure
of tax return information to third parties
for legitimate reasons of the taxpayer’s
own choosing, particularly in the
absence of any evidence that disclosure
of tax return information by tax return
preparers has been a source of identity
theft problems.

While the idea of a complete
prohibition on consent to disclosure

was rejected, Treasury and the IRS did
revise § 301.7216-3(b)(5), based on
several factors. These factors include:
(1) The fact that it is not necessary for
tax return preparers to disclose certain
taxpayer identifying information to
other tax return preparers who are
assisting them in preparing a return; (2)
the important role a social security
number (SSN) plays in the tax
administration process, and the
heightened potential for misuse when
an SSN is readily associated with
confidential information, such as tax
return information; and (3) the
heightened concern about the theft of an
individual’s confidential information
resulting from disclosures outside the
United States. Section 301.7216-3(b)(4)
now provides that a tax return preparer
located within the United States,
including any territory or possession of
the United States, may not obtain
consent to disclose a taxpayer’s SSN to
a tax return preparer located outside of
the United States or any territory or
possession of the United States. Thus, if
a tax return preparer located within the
United States obtains consent from a
taxpayer to disclose tax return
information to another tax return
preparer located outside of the United
States, as provided under §§ 301.7216—
2(c) and 301.7216-2(d), the tax return
preparer located in the United States
may not disclose the taxpayer’s SSN,
and the tax return preparer must redact
or otherwise mask the taxpayer’s SSN
before the tax return information is
disclosed outside of the United States.
If a tax return preparer located within
the United States initially receives or
obtains a taxpayer’s SSN from another
tax return preparer located outside of
the United States, however, the tax
return preparer within the United States
may, without consent, retransmit the
taxpayer’s SSN to the tax return
preparer located outside the United
States that initially provided the SSN to
the tax return preparer located within
the United States. Where a taxpayer-
client requests that a tax return preparer
within the United States transfer the
return preparation engagement to a tax
return preparer located outside the
United States, the preparer must still
redact or otherwise mask the taxpayer’s
SSN before the information is disclosed
and, in this situation, it will be
incumbent upon the taxpayer to provide
the SSN directly to the tax return
preparer located abroad.

Some commentators recommended
that the regulations provide taxpayers
with the ability to informally initiate a
request for the disclosure of tax return
information from their tax return
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preparers without formally following
the consent rules of § 301.7216-3. This
recommendation was not adopted. As a
practical matter, it would be difficult to
distinguish when a taxpayer informally
initiates a request for the disclosure of
tax return information and when tax
return preparers merely claim that a
taxpayer initiated the request for
disclosure. Additionally, tax return
preparers are always free to provide
taxpayers their own returns and
taxpayers may disclose tax return
information to others directly.

Other commentators recommended
that the regulations should prohibit
disclosure to third-party solicitors and
not allow taxpayers to consent to
disclosures for the purpose of receiving
solicitations because the risks to the
taxpayer of providing consent
inadvertently are too great in
comparison to the benefit of receiving
solicitations from third parties. This
recommendation was not adopted
because it denies taxpayers the ability to
control and direct the disclosure of their
own tax return information. If taxpayers
do not wish to receive offers or
solicitations from third parties, they can
simply refuse to provide the consent
needed for third parties to receive their
tax return information. If a tax return
preparer obtains written consent under
circumstances that make the consent
unknowing or uninformed, the consent
would be invalid under the
requirements of the regulations.

B. Consent To Use of Tax Return
Information

Section 301.7216-3 of the preexisting
regulations provides that a consent to
use tax return information does not
apply for purposes of facilitating the
solicitation of the taxpayer’s use of any
services or facilities furnished by a
person other than the tax return
preparer, unless the other person and
the tax return preparer are members of
the same affiliated group of corporations
within the meaning of section 1504. The
proposed regulations removed this
“affiliated group” limitation because the
affiliated group concept has little
application in the context of modern
return preparation businesses. The
proposed regulations also reflected a
determination by the IRS and Treasury
Department that a taxpayer’s ability to
consent to a preparer’s use of tax return
information to solicit additional
business should not be limited by
arbitrary factors largely beyond the
taxpayer’s knowledge or control, such as
the size, diversity, or organizational
structure of the tax return preparer.
Some commentators expressed concern
that removal of the “affiliated group”

limitation would make it easier for tax
return preparers to disclose tax return
information to third parties for
marketing purposes. This comment
reflects a misunderstanding of the
nature of a consent governing a tax
return preparer’s use of tax return
information. Use consents are limited to
what a tax return preparer can do with
tax return information in the tax return
preparer’s own hands; use consents
cannot be used in connection with
disclosures to third parties. Thus,
identity theft or other abuses by third
parties could not arise from taxpayers
providing use consents to tax return
preparers.

Further, prohibiting the commercial
use of tax return information outright
would result in no longer allowing
legitimate uses of tax return information
that have evolved over time as standard
commercial practices. For example, tax
return preparers could not use tax
return information to advise taxpayers
of strategies that may positively affect
the taxpayers’ finances such as
individual retirement accounts or
qualified tuition programs, or of the
taxpayers’ eligibility to participate in
government benefit programs, such as
food stamps.

C. Prohibit Tax Return Preparers From
Disclosing Tax Return Information for
Any Reason Unrelated to the
Preparation of a Tax Return

Many commentators recommended
prohibiting tax return preparers from
disclosing tax return information for any
purpose unrelated to the preparation of
tax returns. This recommendation was
not adopted because there are many
legitimate purposes for the disclosure of
tax return information identified in
§301.7216-2, such as the disclosure of
tax return information for the reporting
of a crime or for an ethics investigation.
Similarly, there are legitimate purposes,
other than tax return preparation, when
a taxpayer would choose to consent to
the tax return preparer’s disclosure of
tax return information.

As an alternative, some commentators
recommended that the regulations
prohibit or greatly restrict the use or
disclosure of tax return information for
marketing purposes. They specifically
recommended banning tax return
preparers from disclosing tax return
information in association with
taxpayers seeking refund anticipation
loans (RALs) and similar products.
Treasury and the IRS did not adopt this
recommendation because it was not
contained in the proposed regulations
and could have a significant impact on
existing business practices.
Concurrently with the publication of

these final regulations, however,
Treasury and the IRS are requesting
comments on a proposed rule that, if
ultimately adopted as final, would
prohibit tax return preparers from using
or disclosing tax return information for
the purpose of soliciting, or the taxpayer
obtaining, a RAL or certain other
products.

Commentators also recommended that
disclosure of tax return information by
tax return preparers should be
conditioned upon the existence of an
agreement by third parties receiving the
information that the tax return
information will not be used for any
purpose other than the purpose for
which the information was provided.
This recommendation was not adopted
because policing agreements by third
parties are outside the scope of section
7216. Section 7216 governs only the
actions of tax return preparers.

D. Obtaining Consent Through
Engagement Letters

Some commentators recommended
that when the regulations require
consent to disclose or use tax return
information, tax return preparers should
be permitted to obtain such consent
from “large taxpayers,” such as large
corporations, through an engagement
letter. These commentators observed
that it is ordinary business practice for
tax return preparers and large taxpayers
to negotiate and set the terms of the
provision of services, including the
preparation of income tax returns, in an
engagement letter. This
recommendation was adopted. Treasury
and the IRS agree that requiring
multiple, separate consents would
impose a significant burden and could
frustrate these taxpayers’ ability to
comply with tax laws and other
regulatory and reporting requirements.
Section 301.7216-3(a)(3) has been
modified to provide a set of
requirements regarding the format and
content of consents to disclose and use
tax return information with respect to
taxpayers filing income tax returns in
the Form 1040 series, e.g., Form 1040,
Form 1040NR, Form 1040A, or Form
1040EZ, and a separate set of
requirements regarding the format and
content of consents to disclose and use
tax return information with respect to
taxpayers filing all other tax returns.
Under § 301.7216-3(a)(3)(iii), for tax
return preparers providing tax return
preparation services to taxpayers who
do not file an income tax return in the
Form 1040 series, a consent to use or a
consent to disclose may be in any
format, including an engagement letter
to a client, as long as the consent
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complies with the requirements of
§301.7216-3(a)(3)(i).

E. Conditioning Services on Consent

Section 301.7216-3(a)(1) provides
that a consent to use or disclose tax
return information must be knowing
and voluntary. Section 301.7216-3(a)(1)
has been modified to clarify that to
condition the provision of services on
the taxpayer’s consent will make the
consent involuntary and invalid unless
§301.7216-3(a)(2) applies.

Section 301.7216-3(a)(2) provides
that a tax return preparer may condition
its provision of preparation services
upon a taxpayer’s consenting to
disclosure of the taxpayer’s tax return
information to another tax return
preparer for the purpose of performing
services that assist in the preparation of,
or provide auxiliary services in
connection with the preparation of, the
tax return of the taxpayer. One
commentator requested a clarification
regarding whether a tax return preparer
with offices within and outside of the
United States is permitted to condition
its provision of tax preparation services
to a taxpayer outside of the United
States on the taxpayer consenting to
disclosure. The final regulations permit
a tax return preparer with offices within
and outside of the United States to
condition its provision of tax
preparation services to a taxpayer on the
taxpayer’s consenting to disclosure to a
return preparer located outside the
United States. An example was added to
the final regulations to clarify this rule.

Other commentators recommended
that the regulations should prohibit tax
return preparers from conditioning the
provision of any services upon consent.
This recommendation was adopted by
inserting the word “any”” before
“services” in § 301.7216-3(a)(1), to
which § 301.7216-3(a)(2) provides the
only exception.

F. Requests To Consent After Completed
Tax Return Provided to Taxpayer

Proposed section 301.7216-3(b)(2)
provides that a tax return preparer may
not request a taxpayer’s consent to
disclose or use tax return information
after the tax return preparer provides a
completed tax return to the taxpayer for
signature. Commentators suggested that
there may be legitimate circumstances
where a request to consent is necessary
in light of taxpayer preferences and is
part of client service provided by the
preparer. Specifically, the commentators
gave the example of a taxpayer
requesting that his or her tax return
preparer disclose the past three years of
the taxpayer’s tax returns to his or her
attorney for purposes of preparing the

client’s estate plan. Under the proposed
regulation, a request for consent to
disclose would be untimely in this
situation, even though the taxpayer
requests the disclosure as part of the
client service provided by the tax return
preparer. As indicated by the provisions
regarding solicitation of other business
that were included in the previous final
regulations, the Treasury Department
and IRS believe that taxpayers should
not be the subject of repetitive
solicitation requests for business made
by tax return preparers after the tax
preparation engagement has ended.
Consistent with previous final
regulations, the final regulation in
section 301.7216-3(b)(2) has been
modified to state that a tax return
preparer may not request a taxpayer’s
consent to disclose or use tax return
information for purposes of solicitation
of business unrelated to tax return
preparation after the tax return preparer
provides a completed tax return to the
taxpayer for signature. Under the final
regulations, the preparer would not be
precluded from requesting consent to
disclose the past three years of the
taxpayer’s tax returns to his or her
attorney for purposes of preparing the
client’s estate plan according to the
example provided by commentators.

G. Prohibition on Multiple Requests for
Consent

Proposed section 301.7216-3(b)(3)
provides that if a taxpayer declines to
provide consent to a disclosure or use
of tax return information, a tax return
preparer cannot make another request
for consent. Some commentators
recommended that the regulations
permit a tax return preparer to clarify
the purpose and extent of the consent if
necessary after the taxpayer declines to
provide consent, and that such a
clarification should not be treated as a
second request by the tax return
preparer to obtain a consent. Another
commentator stated that tax return
preparers should be permitted to request
consent whenever they wish so long as
the consent properly describes the
nature of, and reasons for, potential
disclosures or uses. The commentators’
recommendations were based upon the
recognition that there may be legitimate
reasons for the preparer to more
thoroughly explain the request for
consent and how the consent relates to
the tax preparation engagement.
However, Treasury and the IRS are
concerned that lack of restrictions
regarding multiple requests for consent
regarding the same or similar request
may cause undue pressure to consent
where there are repetitious requests. In
light of these concerns, section

301.7216-3(b)(3) has been modified to
provide that, for purposes unrelated to
a tax preparation engagement, if a
taxpayer declines a request for consent
to the disclosure or use of tax return
information, the tax return preparer may
not solicit from the taxpayer another
consent for a purpose substantially
similar to that of the rejected request.
Under this rule, there is no prohibition
regarding the taxpayer independently
asking the tax return preparer about a
disclosure or use of the taxpayer’s same
tax return information after a declined
consent request.

H. Multiple Disclosures or Multiple
Uses Within a Single Consent Form

Section 301.7216-3(c)(1) of the
proposed regulations provides that a
taxpayer may consent to multiple
disclosures within the same written
document, or multiple uses within the
same written document. One
commentator recommended permitting
taxpayers to consent to multiple
disclosures and multiple uses with the
same form. Another commentator
recommended prohibiting a taxpayer
from consenting to multiple disclosures
within the same written document, or
multiple uses within the same written
document, in order to avoid potential
taxpayer confusion. These
recommendations were not adopted.

The proposed rule was intended to
emphasize that disclosure and use are
two distinct concepts, and a taxpayer
may consider consenting to one and not
the other. The comments to the
proposed regulations demonstrated that
there is potential for confusion
regarding the distinction between
disclosure and use. Treasury and the
IRS believe it is appropriate to require
separate consents in situations where
there is a probability that the taxpayer
could become confused over the
distinction between use and disclosure.
Section 301-7216-3(c)(1) of the final
regulations provides that for taxpayers
who are filers of returns in the Form
1040 series, the proposed rule is
retained. The rule requiring separate
consents is limited to individuals
because use or disclosure of that tax
return information involves situations
where confusion is most likely to occur.

1. Disclosure of All Information
Contained Within a Return

Section 301.7216-3(c)(2) of the
proposed regulations provides that a
consent authorizing the disclosure of all
information contained within a return
must set forth an explanation of the
reason why a consent authorizing a
more limited disclosure of tax return
information is unsatisfactory for the
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purpose of the consent. Some
commentators characterized this
requirement as burdensome in certain
situations and recommended
eliminating this requirement.
Commentators reasoned that a third
party service provider, such as the
taxpayer’s attorney, may request a copy
of the return and the requirement to
provide an explanation would interject
the preparer between the requirements
imposed by the third party service
provider and the taxpayer. In light of
these concerns, section 301.7216-3(c)(2)
of the final regulations modifies this
provision to provide that where a
consent authorizes the disclosure of a
copy of the taxpayer’s tax return or all
information contained within a return,
the consent must provide that the
taxpayer has the ability to request a
more limited disclosure of tax return
information as the taxpayer may direct.

Some commentators concerned with
marketing of tax return information
recommended that disclosure of the
entire tax return should not be
permitted under any circumstances. The
commentators’ rationale was that
disclosure of the entire return is never
necessary for marketing purposes. This
recommendation was not adopted
because, in general, taxpayers should
have control over their own tax return
information and they should be able to
direct tax return preparers to disclose
tax return information as the taxpayers
see fit.

J. Duration of Consent

Section 301.7216-3(b)(5) of the
proposed regulations provides that no
consent to the disclosure or use of tax
return information may be effective for
a period longer than one year from the
date the taxpayer signed the consent.
Some commentators expressed concern
that the duration of consent may need
to be effective for a period greater than
one year. One commentator observed
that when preparing expatriate tax
returns, there may be circumstances
when the due date for a foreign tax
return or other related document is
more than one year after the taxpayer
signs the consent. Some commentators
recommended that taxpayers should be
permitted to establish the duration of
consent, and the one-year period should
apply only if the taxpayer fails to
specify a different duration of consent.
This recommendation was adopted in
the final regulations.

K. Consents Read Aloud

Some commentators recommended
that § 301.7216-3 require that consents
be read aloud by audio output. This
recommendation was not adopted. This

recommendation would impose a
burdensome rule that is outside the
norm of standard practices for obtaining
consent.

5. General Comments

Several commentators recommended
rejecting all of the provisions of the
proposed regulations under section
7216. The recommendations to reject
the proposed regulations were not
adopted. The proposed regulations were
finalized to provide updates relating to
uses and disclosures of tax return
information in the electronic return
preparation context and create an
environment that allows taxpayers to
make informed decisions regarding the
disclosure or use of their tax return
information.

Effect on Other Documents

The following publication is obsolete
on or after January 1, 2009: Rev. Rul.
79-114, 1979-1 C.B. 441 (1979).

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and, because these
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f), the notice of proposed
rulemaking preceding these regulations
was submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Drafting Information

The principal author of these
regulations is Dillon Taylor, formerly of
the Office of the Associate Chief
Counsel (Procedure and
Administration). For further information
regarding these regulations contact
Lawrence Mack of the Office of the
Associate Chief Counsel (Procedure and
Administration) at 202—622—4940 (not a
toll-free call).

List of Subjects in 26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

Amendment to the Regulations

m Accordingly, 26 CFR part 301 is
amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

m Paragraph 1. The authority citation
for part 301 continues to read, in part,
as follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 301.7216-0 is added to
read as follows:

§301.7216-0 Table of contents.

This section lists captions contained
in §§301.7216-1 through 301.7216-3.

§301.7216-1 Penalty for disclosure or use
of tax return information.

(a) In general.

(b) Definitions.

(c) Gramm-Leach-Bliley Act.
(d) Effective date.

§301.7216-2 Permissible disclosures or
uses without consent of the taxpayer.

(a) Disclosure pursuant to other provisions
of the Internal Revenue Code.

(b) Disclosures to the IRS.

(c) Disclosures or uses for preparation of a
taxpayer’s return.

(d) Disclosures to other tax return
preparers.

(e) Disclosure or use of information in the
case of related taxpayers.

(f) Disclosure pursuant to an order of a
court, or an administrative order, demand,
request, summons or subpoena which is
issued in the performance of its duties by a
Federal or State agency, the United States
Congress, a professional association ethics
committee or board, or the Public Company
Accounting Oversight Board.

(g) Disclosure for use in securing legal
advice, Treasury investigations or court
proceedings.

(h) Certain disclosures by attorneys and
accountants.

(i) Corporate fiduciaries.

(j) Disclosure to taxpayer’s fiduciary.

(k) Disclosure or use of information in
preparation or audit of State or local tax
returns or assisting a taxpayer with foreign
country tax obligations.

(1) Payment for tax preparation services.

(m) Retention of records.

(n) Lists for solicitation of tax return
business.

(o) Producing statistical information in
connection with tax return preparation
business.

(p) Disclosure or use of information for
quality or peer reviews.

(q) Disclosure to report the commission of
a crime.

(r) Disclosure of tax return information due
to a tax return preparer’s incapacity or death.

(s) Effective date.

§301.7216-3 Disclosure or use permitted
only with the taxpayer’s consent.

(a) In general.

(b) Timing requirements and limitations.

(c) Special rules.

(d) Effective date.

m Par. 3. Section 301.7216—1 is revised
to read as follows:
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§301.7216-1 Penalty for disclosure or use
of tax return information.

(a) In general. Section 7216(a)
prescribes a criminal penalty for tax
return preparers who knowingly or
recklessly disclose or use tax return
information for a purpose other than
preparing a tax return. A violation of
section 7216 is a misdemeanor, with a
maximum penalty of up to one year
imprisonment or a fine of not more than
$1,000, or both, together with the costs
of prosecution. Section 7216(b)
establishes exceptions to the general
rule in section 7216(a) prohibiting
disclosure and use. Section 7216(b) also
authorizes the Secretary to promulgate
regulations prescribing additional
permitted disclosures and uses. Section
6713(a) prescribes a related civil penalty
for disclosures and uses that constitute
a violation of section 7216. The penalty
for violating section 6713 is $250 for
each prohibited disclosure or use, not to
exceed a total of $10,000 for a calendar
year. Section 6713(b) provides that the
exceptions in section 7216(b) also apply
to section 6713. Under section 7216(b),
the provisions of section 7216(a) will
not apply to any disclosure or use
permitted under regulations prescribed
by the Secretary.

(b) Definitions. For purposes of
section 7216 and §§ 301.7216—1 through
301.7216-3:

(1) Tax return. The term tax return
means any return (or amended return) of
income tax imposed by chapter 1 of the
Internal Revenue Code.

(2) Tax return preparer—(i) In
general. The term tax return preparer
means:

(A) Any person who is engaged in the
business of preparing or assisting in
preparing tax returns;

(B) Any person who is engaged in the
business of providing auxiliary services
in connection with the preparation of
tax returns, including a person who
develops software that is used to
prepare or file a tax return and any
Authorized IRS e-file Provider;

(C) Any person who is otherwise
compensated for preparing, or assisting
in preparing, a tax return for any other
person; or

(D) Any individual who, as part of
their duties of employment with any
person described in paragraph
(b)(2)(1)(A), (B), or (C) of this section
performs services that assist in the
preparation of, or assist in providing
auxiliary services in connection with
the preparation of, a tax return.

(ii) Business of preparing returns. A
person is engaged in the business of
preparing tax returns as described in
paragraph (b)(2)(i)(A) of this section if,
in the course of the person’s business,

the person holds himself out to tax
return preparers or taxpayers as a
person who prepares tax returns or
assists in preparing tax returns, whether
or not tax return preparation is the
person’s sole business activity and
whether or not the person charges a fee
for tax return preparation services.

(iii) Providing auxiliary services. A
person is engaged in the business of
providing auxiliary services in
connection with the preparation of tax
returns as described in paragraph
(b)(2)(1)(B) of this section if, in the
course of the person’s business, the
person holds himself out to tax return
preparers or to taxpayers as a person
who performs auxiliary services,
whether or not providing the auxiliary
services is the person’s sole business
activity and whether or not the person
charges a fee for the auxiliary services.
Likewise, a person is engaged in the
business of providing auxiliary services
if, in the course of the person’s business,
the person receives a taxpayer’s tax
return information from another tax
return preparer pursuant to the
provisions of § 301.7216-2(d)(2).

(iv) Otherwise compensated. A tax
return preparer described in paragraph
(b)(2)()(C) of this section includes any
person who—

(A) Is compensated for preparing a tax
return for another person, but not in the
course of a business; or

(B) Is compensated for helping, on a
casual basis, a relative, friend, or other
acquaintance to prepare their tax return.

(v) Exclusions. A person is not a tax
return preparer merely because he
leases office space to a tax return
preparer, furnishes credit to a taxpayer
whose tax return is prepared by a tax
return preparer, furnishes information
to a tax return preparer at the taxpayer’s
request, furnishes access (free or
otherwise) to a separate person’s tax
return preparation Web site through a
hyperlink on his own Web site, or
otherwise performs some service that
only incidentally relates to the
preparation of tax returns.

(vi) Examples. The application of
§301.7216-1(b)(2) may be illustrated by
the following examples:

Example 1. Bank B is a tax return preparer
within the meaning of paragraph (b)(2)(i)(A)
of this section, and an Authorized IRS e-file
Provider. B employs one individual, Q, to
solicit the necessary tax return information
for the preparation of a tax return; another
individual, R, to prepare the return on the
basis of the information that is furnished; a
secretary, S, who types the information on
the returns into a computer; and an
administrative assistant, T, who uses a
computer to file electronic versions of the tax
returns. Under these circumstances, only R is
a tax return preparer for purposes of section

7701(a)(36), but all four employees are tax
return preparers for purposes of section 7216,
as provided in paragraph (b) of this section.
Example 2. Tax return preparer P contracts
with department store D to rent space in D’s
store. D advertises that taxpayers who use P’s
services may charge the cost of having their
tax return prepared to their charge account
with D. Under these circumstances, D is not
a tax return preparer because it provides
space, credit, and services only incidentally
related to the preparation of tax returns.

(3) Tax return information—(i) In
general. The term tax return information
means any information, including, but
not limited to, a taxpayer’s name,
address, or identifying number, which is
furnished in any form or manner for, or
in connection with, the preparation of a
tax return of the taxpayer. This
information includes information that
the taxpayer furnishes to a tax return
preparer and information furnished to
the tax return preparer by a third party.
Tax return information also includes
information the tax return preparer
derives or generates from tax return
information in connection with the
preparation of a taxpayer’s return.

(A) Tax return information can be
provided directly by the taxpayer or by
another person. Likewise, tax return
information includes information
received by the tax return preparer from
the IRS in connection with the
processing of such return, including an
acknowledgment of acceptance or notice
of rejection of an electronically filed
return.

(B) Tax return information includes
statistical compilations of tax return
information, even in a form that cannot
be associated with, or otherwise
identify, directly or indirectly, a
particular taxpayer. See § 301.7216—2(0)
for limited use of tax return information
to make statistical compilations without
taxpayer consent and to use the
statistical compilations for limited
purposes.

(C) Tax return information does not
include information identical to any tax
return information that has been
furnished to a tax return preparer if the
identical information was obtained
otherwise than in connection with the
preparation of a tax return.

(D) Information is considered ““in
connection with tax return
preparation,” and therefore tax return
information, if the taxpayer would not
have furnished the information to the
tax return preparer but for the intention
to engage, or the engagement of, the tax
return preparer to prepare the tax
return.

(ii) Examples. The application of this
paragraph (b)(3) may be illustrated by
the following examples:
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Example 1. Taxpayer A purchases
computer software designed to assist with the
preparation and filing of her income tax
return. When A loads the software onto her
computer, it prompts her to register her
purchase of the software. In this situation,
the software provider is a tax return preparer
under paragraph (b)(2)(i)(B) of this section
and the information that A provides to
register her purchase is tax return
information because she is providing it in
connection with the preparation of a tax
return.

Example 2. Corporation A is a brokerage
firm that maintains a Web site through which
its clients may access their accounts, trade
stocks, and generally conduct a variety of
financial activities. Through its Web site, A
offers its clients free access to its own tax
preparation software. Taxpayer B is a client
of A and has furnished A his name, address,
and other information when registering for
use of A’s Web site to use A’s brokerage
services. In addition, A has a record of B’s
brokerage account activity, including sales of
stock, dividends paid, and IRA contributions
made. B uses A’s tax preparation software to
prepare his tax return. The software
populates some fields on B’s return on the
basis of information A already maintains in
its databases. A is a tax return preparer
within the meaning of paragraph (b)(2)(i)(B)
of this section because it has prepared and
provided software for use in preparing tax
returns. The information in A’s databases
that the software accesses to populate B’s
return, i.e., the registration information and
brokerage account activity, is not tax return
information because A did not receive that
information in connection with the
preparation of a tax return. Once A uses the
information to populate the return, however,
the information associated with the return
becomes tax return information. If A retains
the information in a form in which A can
identify that the information was used in
connection with the preparation of a return,
the information in that form is tax return
information. If, however, A retains the
information in a database in which A cannot
identify whether the information was used in
connection with the preparation of a return,
then that information is not tax return
information.

(4) Use—(i) In general. Use of tax
return information includes any
circumstance in which a tax return
preparer refers to, or relies upon, tax
return information as the basis to take
or permit an action.

(ii) Example. The application of this
paragraph (b)(4) may be illustrated by
the following example:

Example. Preparer G is a tax return
preparer as defined by paragraph (b)(2)(i)(A)
of this section. If G determines, upon
preparing a return, that the taxpayer is
eligible to make a contribution to an
individual retirement account (IRA), G will
ask whether the taxpayer desires to make a
contribution to an IRA. G does not ask about
IRAs in cases in which the taxpayer is not
eligible to make a contribution. G is using tax
return information when it asks whether a

taxpayer is interested in making a
contribution to an IRA because G is basing
the inquiry upon knowledge gained from
information that the taxpayer furnished in
connection with the preparation of the
taxpayer’s return.

(5) Disclosure. The term disclosure
means the act of making tax return
information known to any person in any
manner whatever. To the extent that a
taxpayer’s use of a hyperlink results in
the transmission of tax return
information, this transmission of tax
return information is a disclosure by the
tax return preparer subject to penalty
under section 7216 if not authorized by
regulation.

(6) Hyperlink. For purposes of section
7216, a hyperlink is a device used to
transfer an individual using tax
preparation software from a tax return
preparer’s Web page to a Web page
operated by another person without the
individual having to separately enter the
Web address of the destination page.

(7) Request for consent. A request for
consent includes any effort by a tax
return preparer to obtain the taxpayer’s
consent to use or disclose the taxpayer’s
tax return information. The act of
supplying a taxpayer with a paper or
electronic form that meets the
requirements of a revenue procedure
published pursuant to § 301.7216-3(a) is
a request for a consent. When a tax
return preparer requests a taxpayer’s
consent, any associated efforts of the tax
return preparer, including, but not
limited to, verbal or written
explanations of the form, are part of the
request for consent.

(c) Gramm-Leach-Bliley Act. Any
applicable requirements of the Gramm-
Leach-Bliley Act, Public Law 106—102
(113 Stat. 1338), do not supersede, alter,
or affect the requirements of section
7216 and §§ 301.7216—1 through
301.7216-3. Similarly, the requirements
of section 7216 and §§301.7216-1
through 301.7216-3 do not override any
requirements or restrictions of the
Gramm-Leach-Bliley Act, which are in
addition to the requirements or
restrictions of section 7216 and
§§301.7216-1 through 301.7216-3.

(d) Effective/applicability date. This
section applies to disclosures or uses of
tax return information occurring on or
after January 1, 2009.

m Par. 4. Section 301.7216-2 is revised
to read as follows:

§301.7216-2 Permissible disclosures or
uses without consent of the taxpayer.

(a) Disclosure pursuant to other
provisions of the Internal Revenue Code.
The provisions of section 7216(a) and
§301.7216-1 shall not apply to any
disclosure of tax return information if

the disclosure is made pursuant to any
other provision of the Internal Revenue
Code or the regulations thereunder.

(b) Disclosures to the IRS. The
provisions of section 7216(a) and
§301.7216-1 shall not apply to any
disclosure of tax return information to
an officer or employee of the IRS.

(c) Disclosures or uses for preparation
of a taxpayer’s return—(1) Updating
Taxpayers’ Tax Return Preparation
Software. If a tax return preparer
provides software to a taxpayer that is
used in connection with the preparation
or filing of a tax return, the tax return
preparer may use the taxpayer’s tax
return information to update the
taxpayer’s software for the purpose of
addressing changes in IRS forms, e-file
specifications and administrative,
regulatory and legislative guidance or to
test and ensure the software’s technical
capabilities without the taxpayer’s
consent under § 301.7216-3.

(2) Tax return preparers located
within the same firm in the United
States. If a taxpayer furnishes tax return
information to a tax return preparer
located within the United States,
including any territory or possession of
the United States, an officer, employee,
or member of a tax return preparer may
use the tax return information, or
disclose the tax return information to
another officer, employee, or member of
the same tax return preparer, for the
purpose of performing services that
assist in the preparation of, or assist in
providing auxiliary services in
connection with the preparation of, the
taxpayer’s tax return. If an officer,
employee, or member to whom the tax
return information is to be disclosed is
located outside of the United States or
any territory or possession of the United
States, the taxpayer’s consent under
§ 301.7216-3 prior to any disclosure is
required.

(3) Furnishing tax return information
to tax return preparers located outside
the United States. If a taxpayer initially
furnishes tax return information to a tax
return preparer located outside of the
United States or any territory or
possession of the United States, an
officer, employee, or member of a tax
return preparer may use tax return
information, or disclose any tax return
information to another officer,
employee, or member of the same tax
return preparer, for the purpose of
performing services that assist in the
preparation of, or assist in providing
auxiliary services in connection with
the preparation of, the tax return of a
taxpayer by or for whom the
information was furnished without the
taxpayer’s consent under § 301.7216-3.
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(4) Examples. The following examples
illustrate this paragraph (c):

Example 1. Preparer P provides tax return
preparation software to Taxpayer T for T to
use in the preparation of its 2009 income tax
return. For the 2009 tax year, and using T’s
tax return information furnished while
registering for the software, P would like to
update the tax return preparation software
that T is using to account for last minute
changes made to the tax laws for the 2009 tax
year. P is not required to obtain T’s consent
to update the tax return preparation software.
P may perform a software update regardless
of whether the software update will affect T’s
particular return preparation activities.

Example 2. T is a client of Firm, which is
a tax return preparer. E, an employee at
Firm’s State A office, receives tax return
information from T for use in preparing T’s
income tax return. E discloses the tax return
information to P, an employee in Firm’s State
B office; P uses the tax return information to
process T’s income tax return. Firm is not
required to receive T’s consent under
§301.7216-3 prior to E’s disclosure of T’s tax
return information to P because the tax return
information is disclosed to an employee
employed by the same tax return preparer
located within the United States.

Example 3. Same facts as Example 2 except
T’s tax return information is disclosed to FE
who is located in Firm’s Country F office. FE
uses the tax return information to process T’s
income tax return. After processing, FE
returns the processed tax return information
to E in Firm’s State A office. Because FE is
outside of the United States, Firm is required
to obtain T’s consent under § 301.7216-3
prior to E’s disclosure of T’s tax return
information to FE.

Example 4. T, Firm’s client, is temporarily
located in Country F. She initially furnishes
her tax return information to employee FE in
Firm’s Country F office for the purpose of
having Firm prepare her U.S. income tax
return. FE makes the substantive
determinations concerning T’s tax liability
and forwards T’s tax return information to
FP, an employee in Firm’s Country P office,
for the purpose of processing T’s tax return
information. FP processes the return
information and forwards it to Partner at
Firm’s State A office in the United States for
review and delivery to T. Because T initially
furnished the tax return information to a tax
return preparer outside of the United States,
T’s prior consent for disclosure or use under
§301.7216-3 was not required. An officer,
employee, or member of Firm in the United
States may use T’s tax return information or
disclose the tax return information to another
officer, employee, or member of Firm without
T’s prior consent under § 301.7216-3 as long
as any disclosure or use of T’s tax return
information is within the United States. Firm
is required to receive T’s consent under
§301.7216-3 prior to any subsequent
disclosure of T’s tax return information to a
tax return preparer located outside of the
United States.

(d) Disclosures to other tax return
preparers—(1) Preparer-to-preparer
disclosures. Except as limited in
paragraph (d)(2) of this section, an

officer, employee, or member of a tax
return preparer may disclose tax return
information of a taxpayer to another tax
return preparer (other than an officer,
employee, or member of the same tax
return preparer) located in the United
States (including any territory or
possession of the United States) for the
purpose of preparing or assisting in
preparing a tax return, or obtaining or
providing auxiliary services in
connection with the preparation of any
tax return, so long as the services
provided are not substantive
determinations or advice affecting the
tax liability reported by taxpayers. A
substantive determination involves an
analysis, interpretation, or application
of the law. The authorized disclosures
permitted under this paragraph (d)(1)
include one tax return preparer
disclosing tax return information to
another tax return preparer for the
purpose of having the second tax return
preparer transfer that information to,
and compute the tax liability on, a tax
return of the taxpayer by means of
electronic, mechanical, or other form of
tax return processing service. The
authorized disclosures permitted under
this paragraph (d)(1) also include
disclosures by a tax return preparer to
an Authorized IRS e-file Provider for the
purpose of electronically filing the
return with the IRS. Authorized
disclosures also include disclosures by
a tax return preparer to a second tax
return preparer for the purpose of
making information concerning the
return available to the taxpayer. This
would include, for example, whether
the return has been accepted or rejected
by the IRS, or the status of the
taxpayer’s refund. Except as provided in
paragraph (c) of this section, a tax return
preparer may not disclose tax return
information to another tax return
preparer for the purpose of the second
tax return preparer providing
substantive determinations without first
receiving the taxpayer’s consent in
accordance with the rules under
§301.7216-3.

(2) Disclosures to contractors. A tax
return preparer may disclose tax return
information to a person under contract
with the tax return preparer in
connection with the programming,
maintenance, repair, testing, or
procurement of equipment or software
used for purposes of tax return
preparation only to the extent necessary
for the person to provide the contracted
services, and only if the tax return
preparer ensures that all individuals
who are to receive disclosures of tax
return information receive a written
notice that informs them of the

applicability of sections 6713 and 7216
to them and describes the requirements
and penalties of sections 6713 and 7216.
Contractors receiving tax return
information pursuant to this section are
tax return preparers under section 7216
because they are performing auxiliary
services in connection with tax return
preparation. See § 301.7216—1(b)(2)(i)(B)
and (D).

(3) Examples. The following examples
illustrate this paragraph (d):

Example 1. E, an employee at Firm’s State
A office, receives tax return information from
T for Firm’s use in preparing T’s income tax
return. E makes substantive determinations
and forwards the tax return information to P,
an employee at Processor; Processor is
located in State B. P places the tax return
information on the income tax return and
furnishes the finished product to E. E is not
required to receive T’s prior consent under
§ 301.7216-3 before disclosing T’s tax return
information to P because Processor’s services
are not substantive determinations and the
tax return information remained in the
United States at Processor’s State B office
during the entire course of the tax return
preparation process.

Example 2. Firm, a tax return preparer,
offers income tax return preparation services.
Firm’s contract with its software provider,
Contractor, requires Firm to periodically
randomly select certain taxpayers’ tax return
information solely for the purpose of testing
the reliability of the software sold to Firm.
Under its agreement with Gontractor, Firm
discloses tax return information to
Contractor’s employee, C, who services
Firm’s contract without providing Contractor
or C with a written notice that describes the
requirements of and penalties under sections
7216 and 6713. G uses the tax return
information solely for quality assurance
purposes. Firm’s disclosure of tax return
information to C was an impermissible
disclosure because Firm failed to ensure that
Creceived a written notice that describes the
requirements and penalties of sections 7216
and 6713.

Example 3. E, an employee of Firm in State
A in the United States, receives tax return
information from T for use in preparing T’s
income tax return. After E enters T’s tax
return information into Firm’s computer, that
information is stored on a computer server
that is physically located in State A. Firm
contracts with Contractor, located in Country
F, to prepare its clients’ tax returns. FE, an
employee of Contractor, uses a computer in
Country F and inputs a password to view T’s
income tax information stored on the
computer server in State A to prepare T’s tax
return. A computer program permits FE to
view T’s tax return information, but prohibits
FE from downloading or printing out T’s tax
return information from the computer server.
Because Firm is disclosing T’s tax return
information outside of the United States,
Firm is required to obtain T’s consent under
§301.7216-3 prior to the disclosure to FE. As
provided in § 301.7216-3(b)(5), however,
Firm may not obtain consent to disclose T’s
social security number (SSN) to a tax return



Federal Register/Vol.

73, No. 4/Monday, January 7, 2008/Rules and Regulations

1071

preparer located outside of the United States
or any territory or possession of the United
States.

Example 4. A, an employee at Firm A,
receives tax return information from T for
Firm’s use in preparing T’s income tax
return. A forwards the tax return information
to B, an employee at another firm, Firm B,
to obtain advice on the issue of whether T
may claim a deduction for a certain business
expense. A is required to receive T’s prior
consent under § 301.7216-3 before disclosing
T’s tax return information to B because B’s
services involve a substantive determination
affecting the tax liability that T will report.

(e) Disclosure or use of information in
the case of related taxpayers. (1) In
preparing a tax return of a second
taxpayer, a tax return preparer may use,
and may disclose to the second taxpayer
in the form in which it appears on the
return, any tax return information that
the tax return preparer obtained from a
first taxpayer if—

(i) The second taxpayer is related to
the first taxpayer within the meaning of
paragraph (e)(2) of this section;

(ii) The first taxpayer’s tax interest in
the information is not adverse to the
second taxpayer’s tax interest in the
information; and

(iii) The first taxpayer has not
expressly prohibited the disclosure or
use.

(2) For purposes of paragraph (e)(1)(i)
of this section, a taxpayer is related to
another taxpayer if they have any one of
the following relationships: Husband
and wife, child and parent, grandchild
and grandparent, partner and
partnership, trust or estate and
beneficiary, trust or estate and fiduciary,
corporation and shareholder, or
members of a controlled group of
corporations as defined in section 1563.

(3) See §301.7216-3 for disclosure or
use of tax return information of the
taxpayer in preparing the tax return of
a second taxpayer when the
requirements of this paragraph are not
satisfied.

(f) Disclosure pursuant to an order of
a court, or an administrative order,
demand, request, summons or subpoena
which is issued in the performance of its
duties by a Federal or State agency, the
United States Congress, a professional
association ethics committee or board,
or the Public Company Accounting
Oversight Board. The provisions of
section 7216(a) and §301.7216—1 will
not apply to any disclosure of tax return
information if the disclosure is made
pursuant to any one of the following
documents:

(1) The order of any court of record,
Federal, State, or local.

(2) A subpoena issued by a grand jury,
Federal or State.

(3) A subpoena issued by the United
States Congress.

(4) An administrative order, demand,
summons or subpoena that is issued in
the performance of its duties by—

(i) Any Federal agency as defined in
5 U.S.C. 551(1) and 5 U.S.C. 552(f), or

(ii) A State agency, body, or
commission charged under the laws of
the State or a political subdivision of the
State with the licensing, registration, or
regulation of tax return preparers.

(5) A written request from a
professional association ethics
committee or board investigating the
ethical conduct of the tax return
preparer.

(6) A written request from the Public
Company Accounting Oversight Board
in connection with an inspection under
section 104 of the Sarbanes-Oxley Act of
2002, 15 U.S.C. 7214, or an investigation
under section 105 of such Act, 15 U.S.C.
7215, for use in accordance with such
Act.

(g) Disclosure for use in securing legal
advice, Treasury investigations or court
proceedings. A tax return preparer may
disclose tax return information—

(1) To an attorney for purposes of
securing legal advice;

(2) To an employee of the Treasury
Department for use in connection with
any investigation of the tax return
preparer (including investigations
relating to the tax return preparer in its
capacity as a practitioner) conducted by
the IRS or the Treasury Department; or

(3) To any officer of a court for use in
connection with proceedings involving
the tax return preparer (including
proceedings involving the tax return
preparer in its capacity as a
practitioner), or the return preparer’s
client, before the court or before any
grand jury that may be convened by the
court.

(h) Certain disclosures by attorneys
and accountants. The provisions of
section 7216(a) and §301.7216—1 shall
not apply to any disclosure of tax return
information permitted by this paragraph
(h).

(1)(i) A tax return preparer who is
lawfully engaged in the practice of law
or accountancy and prepares a tax
return for a taxpayer may use the
taxpayer’s tax return information, or
disclose the information to another
officer, employee or member of the tax
return preparer’s law or accounting
firm, consistent with applicable legal
and ethical responsibilities, who may
use the tax return information for the
purpose of providing other legal or
accounting services to the taxpayer. As
an example, a lawyer who prepares a tax
return for a taxpayer may use the tax
return information of the taxpayer for,

or in connection with, rendering legal
services, including estate planning or
administration, or preparation of trial
briefs or trust instruments, for the
taxpayer or the estate of the taxpayer. In
addition, the lawyer who prepared the
tax return may disclose the tax return
information to another officer, employee
or member of the same firm for the
purpose of providing other legal
services to the taxpayer. As another
example, an accountant who prepares a
tax return for a taxpayer may use the tax
return information, or disclose it to
another officer, employee or member of
the firm, for use in connection with the
preparation of books and records,
working papers, or accounting
statements or reports for the taxpayer. In
the normal course of rendering the legal
or accounting services to the taxpayer,
the attorney or accountant may make
the tax return information available to
third parties, including stockholders,
management, suppliers, or lenders,
consistent with the applicable legal and
ethical responsibilities, unless the
taxpayer directs otherwise. For rules
regarding disclosures outside of the
United States, see § 301.7216-2(c) and
(d).
(ii) A tax return preparer’s law or
accounting firm does not include any
related or affiliated firms. For example,
if law firm A is affiliated with law firm
B, officers, employees and members of
law firm A must receive a taxpayer’s
consent under § 301.7216-3 before
disclosing the taxpayer’s tax return
information to an officer, employee or
member of law firm B.

(2) A tax return preparer who is
lawfully engaged in the practice of law
or accountancy and prepares a tax
return for a taxpayer may, consistent
with the applicable legal and ethical
responsibilities, take the tax return
information into account, and may act
upon it, in the course of performing
legal or accounting services for a client
other than the taxpayer, or disclose the
information to another officer, employee
or member of the tax return preparer’s
law or accounting firm to enable that
other officer, employee or member to
take the information into account, and
act upon it, in the course of performing
legal or accounting services for a client
other than the taxpayer. This is
permissible when the information is, or
may be, relevant to the subject matter of
the legal or accounting services for the
other client, and consideration of the
information by those performing the
services is necessary for the proper
performance of the services. In no event,
however, may the tax return information
be disclosed to a person who is not an
officer, employee or member of the law
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or accounting firm, unless the
disclosure is exempt from the
application of section 7216(a) and
§ 301.7216-1 by reason of another
provision of §§301.7216-2 or 301.7216—
3.

(3) Examples. The application of this
paragraph may be illustrated by the
following examples:

Example 1. A, a member of an accounting
firm, renders an opinion on a financial
statement of M Corporation that is part of a
registration statement filed with the
Securities and Exchange Commission. After
the registration statement is filed, but before
its effective date, B, a member of the same
accounting firm, prepares an income tax
return for N Corporation. In the course of
preparing N’s income tax return, B discovers
that N does business with M and concludes
that the information given by N should be
considered by A to determine whether the
financial statement opined on by A contains
an untrue statement of material fact or omits
a material fact required to keep the statement
from being misleading. B discloses to A the
tax return information of N for this purpose.
A determines that there is an omission of
material fact and that an amended statement
should be filed. A so advises M and the
Securities and Exchange Commission. A
explains that the omission was revealed as a
result of confidential information that came
to A’s attention after the statement was filed,
but A does not disclose the identity of the
taxpayer or the tax return information itself.
Section 7216(a) and §301.7216—1 do not
apply to B’s disclosure of N’s tax return
information to A and A’s use of the
information in advising M and the Securities
and Exchange Commission of the necessity
for filing an amended statement. Section
7216(a) and §301.7216—-1 would apply to a
disclosure of N’s tax return information to M
or to the Securities and Exchange
Commission unless the disclosure is exempt
from the application of section 7216(a) and
§301.7216-1 by reason of another provision
of either this section or §301.7216-3.

Example 2. A, a member of an accounting
firm, is conducting an audit of M
Corporation, and B, a member of the same
accounting firm, prepares an income tax
return for D, an officer of M. In the course
of preparing the return, B obtains information
from D indicating that D, pursuant to an
arrangement with a supplier doing business
with M, has been receiving from the supplier
a percentage of the amounts that the supplier
invoices to M. B discloses this information to
A who, acting upon it, searches in the course
of the audit for indications of a kickback
scheme. As a result, A discovers information
from audit sources that independently
indicate the existence of a kickback scheme.
Without revealing the tax return information
A has received from B, A brings to the
attention of officers of M the audit
information indicating the existence of the
kickback scheme. Section 7216(a) and
§301.7216-1 do not apply to B’s disclosure
of D’s tax return information to A, A’s use of
D’s information in the course of the audit,
and A’s disclosure to M of the audit
information indicating the existence of the

kickback scheme. Section 7216(a) and
§301.7216-1 would apply to a disclosure to
M, or to any other person not an employee
or member of the accounting firm, of D’s tax
return information furnished to B.

(i) Corporate fiduciaries. A trust
company, trust department of a bank, or
other corporate fiduciary that prepares a
tax return for a taxpayer for whom it
renders fiduciary, investment, or other
custodial or management services may,
unless the taxpayer directs otherwise—

(1) Disclose or use the taxpayer’s tax
return information in the ordinary
course of rendering such services to or
for the taxpayer; or

(2) Make the information available to
the taxpayer’s attorney, accountant, or
investment advisor.

(j) Disclosure to taxpayer’s fiduciary.
If, after furnishing tax return
information to a tax return preparer, the
taxpayer dies or becomes incompetent,
insolvent, or bankrupt, or the taxpayer’s
assets are placed in conservatorship or
receivership, the tax return preparer
may disclose the information to the duly
appointed fiduciary of the taxpayer or
his estate, or to the duly authorized
agent of the fiduciary.

(k) Disclosure or use of information in
preparation or audit of State or local tax
returns or assisting a taxpayer with
foreign country tax obligations. The
provisions of paragraphs (c) and (d) of
this section shall apply to the disclosure
by any tax return preparer of any tax
return information in the preparation of,
or in connection with the preparation
of, any tax return of the taxpayer under
the law of any State or political
subdivision thereof, of the District of
Columbia, of any territory or possession
of the United States, or of a country
other than the United States. The
provisions of section 7216(a) and
§301.7216-1 shall not apply to the use
by any tax return preparer of any tax
return information in the preparation of,
or in connection with the preparation
of, any tax return of the taxpayer under
the law of any State or political
subdivision thereof, of the District of
Columbia, of any territory or possession
of the United States, or of a country
other than the United States. The
provisions of section 7216(a) and
§301.7216-1 shall not apply to the
disclosure or use by any tax return
preparer of any tax return information
in the audit of, or in connection with
the audit of, any tax return of the
taxpayer under the law of any State or
political subdivision thereof, the District
of Columbia, or any territory or
possession of the United States.

(1) Payment for tax preparation
services. A tax return preparer may use
and disclose, without the taxpayer’s

written consent, tax return information
that the taxpayer provides to the tax
return preparer to pay for tax
preparation services to the extent
necessary to process or collect the
payment. For example, if the taxpayer
gives the tax return preparer a credit
card to pay for tax preparation services,
the tax return preparer may disclose the
taxpayer’s name, credit card number,
credit card expiration date, and amount
due for tax preparation services to the
credit card company, as necessary, to
process the payment. Any tax return
information that the taxpayer did not
give the tax return preparer for the
purpose of making payment for tax
preparation services may not be used or
disclosed by the tax return preparer
without the taxpayer’s prior written
consent, unless otherwise permitted
under another provision of this section.

(m) Retention of records. A tax return
preparer may retain tax return
information of a taxpayer, including
copies of tax returns, in paper or
electronic format, prepared on the basis
of the tax return information, and may
use the information in connection with
the preparation of other tax returns of
the taxpayer or in connection with an
examination by the Internal Revenue
Service of any tax return or subsequent
tax litigation relating to the tax return.
The provisions of paragraph (n) of this
section regarding the transfer of a
taxpayer list also apply to the transfer of
any records and related papers to which
this paragraph applies.

(n) Lists for solicitation of tax return
business. A tax return preparer may
compile and maintain a separate list
containing solely the names, addresses,
e-mail addresses, and phone numbers of
taxpayers whose tax returns the tax
return preparer has prepared or
processed. This list may be used by the
compiler solely to contact the taxpayers
on the list for the purpose of offering tax
information or additional tax return
preparation services to such taxpayers.
The compiler of the list may not transfer
the taxpayer list, or any part thereof, to
any other person unless the transfer
takes place in conjunction with the sale
or other disposition of the compiler’s
tax return preparation business. A
person who acquires a taxpayer list, or
a part thereof, in conjunction with a sale
or other disposition of a tax return
preparation business is subject to the
provisions of this paragraph with
respect to the list. The term list, as used
in this paragraph (n), includes any
record or system whereby the names
and addresses of taxpayers are retained.
The provisions of this paragraph (n) also
apply to the transfer of any records and
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related papers to which this paragraph
(n) applies.

(o) Producing statistical information
in connection with tax return
preparation business. A tax return
preparer may use, for the limited
purpose specified in this paragraph (o),
tax return information to produce a
statistical compilation of data described
in §301.7216-1(b)(3)(i)(B). The purpose
and use of the statistical compilation
must relate directly to the internal
management or support of the tax return
preparer’s tax return preparation
business. The tax return preparer may
not disclose or use the tax return
information in connection with, or in
support of, businesses other than tax
return preparation. The compiler of the
statistical compilation may not disclose
the compilation, or any part thereof, to
any other person unless disclosure of
the statistical compilation is made in
order to comply with financial
accounting or regulatory reporting
requirements or occurs in conjunction
with the sale or other disposition of the
compiler’s tax return preparation
business. A person who acquires a
compilation, or a part thereof, in
conjunction with a sale or other
disposition of a tax return preparation
business is subject to the provisions of
this paragraph (o) with respect to the
compilation as if the acquiring person
had compiled it.

(p) Disclosure or use of information
for quality or peer reviews. The
provisions of section 7216(a) and
§301.7216-1 shall not apply to any
disclosure for the purpose of a quality
or peer review to the extent necessary to
accomplish the review. A quality or
peer review is a review that is
undertaken to evaluate, monitor, and
improve the quality and accuracy of a
tax return preparer’s tax preparation,
accounting, or auditing services. A
quality or peer review may be
conducted only by attorneys, certified
public accountants, enrolled agents, and
enrolled actuaries who are eligible to
practice before the Internal Revenue
Service. See Department of the Treasury
Circular 230, 31 CFR part 10. Tax return
information may also be disclosed to
persons who provide administrative or
support services to an individual who is
conducting a quality or peer review
under this paragraph (p), but only to the
extent necessary for the reviewer to
conduct the review. Tax return
information gathered in conducting a
review may be used only for purposes
of a review. No tax return information
identifying a taxpayer may be disclosed
in any evaluative reports or
recommendations that may be
accessible to any person other than the

reviewer or the tax return preparer being
reviewed. The tax return preparer being
reviewed will maintain a record of the
review including the information
reviewed and the identity of the persons
conducting the review. After completion
of the review, no documents containing
information that may identify any
taxpayer by name or identification
number may be retained by a reviewer
or by the reviewer’s administrative or
support personnel. Any person
(including administrative and support
personnel) receiving tax return
information in connection with a
quality or peer review is a tax return
preparer for purposes of sections

7216(a) and 6713(a).

(q) Disclosure to report the
commission of a crime. The provisions
of section 7216(a) and §301.7216-1
shall not apply to the disclosure of any
tax return information to the proper
Federal, State, or local official in order,
and to the extent necessary, to inform
the official of activities that may
constitute, or may have constituted, a
violation of any criminal law or to assist
the official in investigating or
prosecuting a violation of criminal law.
A disclosure made in the bona fide but
mistaken belief that the activities
constituted a violation of criminal law
is not subject to section 7216(a) and
§301.7216-1.

(r) Disclosure of tax return
information due to a tax return
preparer’s incapacity or death. In the
event of incapacity or death of a tax
return preparer, disclosure of tax return
information may be made for the
purpose of assisting the tax return
preparer or his legal representative (or
the representative of a deceased tax
return preparer’s estate) in operating the
business. Any person receiving tax
return information under the provisions
of this paragraph (r) is a tax return
preparer for purposes of sections
7216(a) and 6713(a).

(s) Effective/applicability date. This
section applies to disclosures or uses of
tax return information occurring on or
after January 1, 2009.

m Par. 5. Section 301.7216-3 is revised
to read as follows:

§301.7216-3 Disclosure or use permitted
only with the taxpayer’s consent.

(a) In general—(1) Taxpayer consent.
Unless section 7216 or § 301.7216-2
specifically authorizes the disclosure or
use of tax return information, a tax
return preparer may not disclose or use
a taxpayer’s tax return information prior
to obtaining a written consent from the
taxpayer, as described in this section. A
tax return preparer may disclose or use

tax return information as the taxpayer
directs as long as the preparer obtains a
written consent from the taxpayer as
provided in this section. The consent
must be knowing and voluntary. Except
as provided in paragraph (a)(2) of this
section, conditioning the provision of
any services on the taxpayer’s
furnishing consent will make the
consent involuntary, and the consent
will not satisfy the requirements of this
section.

(2) Taxpayer consent to a tax return
preparer furnishing tax return
information to another tax return
preparer. (i) A tax return preparer may
condition its provision of preparation
services upon a taxpayer’s consenting to
disclosure of the taxpayer’s tax return
information to another tax return
preparer for the purpose of performing
services that assist in the preparation of,
or provide auxiliary services in
connection with the preparation of, the
tax return of the taxpayer.

(ii) Example. The application of this
paragraph (a)(2) may be illustrated by
the following example:

Example. Preparer P, who is located within
the United States, is retained by Company C
to provide tax return preparation services for
employees of Company C. An employee of
Company C, Employee E, works for C outside
of the United States. To provide tax return
preparation services for E, P requires the
assistance of and needs to disclose E’s tax
return information to a tax return preparer
who works for P’s affiliate located in the
country where E works. P may condition its
provision of tax return preparation services
upon E consenting to the disclosure of E’s tax
return information to the tax return preparer
in the country where E works.

(3) The form and contents of taxpayer
consents—(i) In general. All consents to
disclose or use tax return information
must satisfy the following
requirements—

(A) A taxpayer’s consent to a tax
return preparer’s disclosure or use of tax
return information must include the
name of the tax return preparer and the
name of the taxpayer.

(B) If a taxpayer consents to a
disclosure of tax return information, the
consent must identify the intended
purpose of the disclosure. Except as
provided in § 301.7216-3(a)(3)(iii), if a
taxpayer consents to a disclosure of tax
return information, the consent must
also identify the specific recipient (or
recipients) of the tax return information.
If the taxpayer consents to use of tax
return information, the consent must
describe the particular use authorized.
For example, if the tax return preparer
intends to use tax return information to
generate solicitations for products or
services other than tax return
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preparation, the consent must identify
each specific type of product or service
for which the tax return preparer may
solicit use of the tax return information.
Examples of products or services that
must be identified include, but are not
limited to, balance due loans, mortgage
loans, mutual funds, individual
retirement accounts, and life insurance.

(C) The consent must specify the tax
return information to be disclosed or
used by the return preparer.

(D) If a tax return preparer to whom
the tax return information is to be
disclosed is located outside of the
United States, the taxpayer’s consent
under § 301.7216-3 prior to any
disclosure is required. See § 301.7216—
2(c) and (d).

(E) A consent to disclose or use tax
return information must be signed and
dated by the taxpayer.

(ii) The form and contents of taxpayer
consents with respect to taxpayers filing
a return in the Form 1040 series—
guidance describing additional
requirements for taxpayer consents with
respect to Form 1040 series filers. The
Secretary may issue guidance, by
publication in the Internal Revenue
Bulletin (see §601.601(d)(2)(ii)(b) of this
chapter), describing additional
requirements for tax return preparers
regarding the format and content of
consents to disclose and use tax return
information with respect to taxpayers
filing a return in the Form 1040 series,
e.g., Form 1040, Form 1040NR, Form
1040A, or Form 1040EZ.

(iii) The form and contents of
taxpayer consents with respect to all
other taxpayers. A consent to disclose or
use tax return information with respect
to a taxpayer not filing a return in the
Form 1040 series may be in any format,
including an engagement letter to a
client, as long as the consent complies
with the requirements of § 301.7216—
3(a)(3)(i). Additionally, the
requirements of § 301.7216-3(c)(1) are
inapplicable to consents to disclose or
use tax return information with respect
to taxpayers not filing a return in the
Form 1040 series. Solely for purposes of
a consent issued under § 301.7216—
3(a)(3)(iii), in lieu of identifying specific
recipients of an intended disclosure
under § 301.7216-3(a)(3)(i)(B), a consent
may allow disclosure to a descriptive
class of entities engaged by a taxpayer
or the taxpayer’s affiliate for purposes of
services in connection with the
preparation of tax returns, audited
financial statements, or other financial
statements or financial information as
required by a government authority,
municipality or regulatory body.

(iv) Examples. The application of
§301.7216-3(a)(3)(iii) may be illustrated
by the following examples:

Example 1. Consistent with applicable
legal and ethical responsibilities, Preparer Z
sends its client, a corporation, Taxpayer C, an
engagement letter. Part of the engagement
letter requests the consent of Taxpayer C for
the purpose of disclosing tax return
information to an investment banking firm to
assist the investment banking firm in
securing long term financing for Taxpayer C.
The engagement letter includes language and
information that meets the requirements of
§301.7216-3(a)(3)(i), including: (I) Preparer
Z’s name, Taxpayer C’s name, and a signature
and date line for Taxpayer C; and (II) a
statement that “Taxpayer C authorizes
Preparer Z to disclose the portions of
Taxpayer C’s 2009 tax return information to
the firm retained by Taxpayer C necessary for
the purposes of assisting Taxpayer C secure
long term financing.” The engagement letter
satisfies the requirements of § 301.7216—
3(a)(3) for the disclosure of the information
provided therein for the specific purpose
stated.

Example 2. Consistent with applicable
legal and ethical responsibilities, Preparer N
sends its client, a corporation, Taxpayer D,
an engagement letter. Part of the engagement
letter requests the consent of Taxpayer D for
the purpose of disclosing tax return
information to Preparer N’s affiliated firms
located outside of the United States for the
purposes of preparation of Taxpayer D’s 2009
tax return”’. The engagement letter includes
language and information that meets the
requirements of § 301.7216-3(a)(3)(i),
including: (I) Preparer N’s name, Taxpayer
D’s name, and a signature and date line for
Taxpayer D; (II) a statement that “Taxpayer
D authorizes Preparer N to disclose Taxpayer
D’s 2009 tax return information to Preparer
N’s affiliates located outside of the United
States for the purposes of assisting Preparer
N prepare Taxpayer D’s 2009 tax return”; and
(II) a statement that, in providing consent,
Taxpayer D acknowledges that its tax return
information for 2009 will be disclosed to tax
return preparers located abroad. The
engagement letter satisfies the requirements
of § 301.7216-3(a)(3) for the disclosure of the
information provided therein for the specific
purpose stated.

(b) Timing requirements and
limitations—(1) No retroactive consent.
A taxpayer must provide written
consent before a tax return preparer
discloses or uses the taxpayer’s tax
return information.

(2) Time limitations on requesting
consent in solicitation context. A tax
return preparer may not request a
taxpayer’s consent to disclose or use tax
return information for purposes of
solicitation of business unrelated to tax
return preparation after the tax return
preparer provides a completed tax
return to the taxpayer for signature.

(3) No requests for consent after an
unsuccessful request. With regard to tax
return information for each income tax

return that a tax return preparer
prepares, if a taxpayer declines a request
for consent to the disclosure or use of
tax return information for purposes of
solicitation of business unrelated to tax
return preparation, the tax return
preparer may not solicit from the
taxpayer another consent for a purpose
substantially similar to that of the
rejected request.

(4) No consent to the disclosure of a
taxpayer’s social security number to a
return preparer outside of the United
States. A tax return preparer located
within the United States, including any
territory or possession of the United
States, may not obtain consent to
disclose the taxpayer’s social security
number (SSN) to a tax return preparer
located outside of the United States or
any territory or possession of the United
States. Thus, if a tax return preparer
located within the United States
(including any territory or possession of
the United States) obtains consent from
a taxpayer to disclose tax return
information to another tax return
preparer located outside of the United
States, as provided under §§ 301.7216—
2(c) and 301.7216-2(d), the tax return
preparer located in the United States
may not disclose the taxpayer’s SSN,
and the tax return preparer must redact
or otherwise mask the taxpayer’s SSN
before the tax return information is
disclosed outside of the United States.
If a tax return preparer located within
the United States initially receives or
obtains a taxpayer’s SSN from another
tax return preparer located outside of
the United States, however, the tax
return preparer within the United States
may, without consent, retransmit the
taxpayer’s SSN to the tax return
preparer located outside the United
States that initially provided the SSN to
the tax return preparer located within
the United States.

(5) Duration of consent. A consent
document may specify the duration of
the taxpayer’s consent to the disclosure
or use of tax return information. If a
consent agreed to by the taxpayer does
not specify the duration of the consent,
the consent to the disclosure or use of
tax return information will be effective
for a period of one year from the date
the taxpayer signed the consent.

(c) Special rules—(1) Multiple
disclosures within a single consent form
or multiple uses within a single consent
form. A taxpayer may consent to
multiple uses within the same written
document, or multiple disclosures
within the same written document. A
single written document, however,
cannot authorize both uses and
disclosures; rather one written
document must authorize the uses and
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another separate written document must
authorize the disclosures. Furthermore,
a consent that authorizes multiple
disclosures or multiple uses must
specifically and separately identify each
disclosure or use. See § 301.7216—
3(a)(3)(iii) for an exception to this rule
for certain taxpayers.

(2) Disclosure of entire return. A
consent may authorize the disclosure of
all information contained within a
return. A consent authorizing the
disclosure of an entire return must
provide that the taxpayer has the ability
to request a more limited disclosure of
tax return information as the taxpayer
may direct.

(3) Copy of consent must be provided
to taxpayer. The tax return preparer
must provide a copy of the executed
consent to the taxpayer at the time of
execution. The requirements of this
paragraph (c)(3) may also be satisfied by
giving the taxpayer the opportunity, at
the time of executing the consent, to
print the completed consent or save it
in electronic form.

(d) Effective/applicability date. This
section applies to disclosures or uses of
tax return information occurring on or
after January 1, 20009.

Linda E. Stiff,

Deputy Commissioner for Services and
Enforcement.

Approved: December 21, 2007.
Eric Solomon,
Assistant Secretary of the Treasury (Tax
Policy).
[FR Doc. 08—1 Filed 1-3—08; 8:58 am]
BILLING CODE 4830-01-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 3
RIN 2900-AM72

Dependents’ Educational Assistance

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: This document amends the
Department of Veterans Affairs (VA)
regulation regarding dependents’
educational assistance. A recent
statutory change provides eligibility for
dependents’ educational assistance for
dependents of servicepersons who meet
certain criteria. This final rule is
necessary to incorporate statutory
amendments into VA regulations.
DATES: Effective Date: This final rule is
effective January 7, 2008.

Applicability Date: In accordance
with statutory provisions, the
amendment in this final rule will be

applied retroactively. The amendment
to 38 CFR 3.807 is applicable for a
course of education pursued after
December 22, 2006.

FOR FURTHER INFORMATION CONTACT:
Maya Ferrandino, Regulations Staff
(211D), Compensation and Pension
Service, Veterans Benefits
Administration, Department of Veterans
Affairs, 810 Vermont Avenue, NW.,
Washington, DC 20420, (202) 273-7210.
(This is not a toll-free number.)

SUPPLEMENTARY INFORMATION: Section
301 of the Veterans Benefits, Health
Care, and Information Technology Act
of 2006, Public Law 109—461, amended
the basic eligibility criteria for
dependents’ educational assistance
(DEA) in 38 U.S.C. 3501(a). Under prior
law, spouses and children of
servicemembers missing in action,
captured in the line of duty by a hostile
force, or forcibly detained or interned in
the line of duty by a foreign government
or power had eligibility for DEA. The
amendments expand eligibility, for
pursuit of a course of education that
occurs after December 22, 2006, to
include spouses and children of
servicemembers receiving treatment for
permanent and total disability incurred
in the line of duty and likely to result
in discharge or release from service.

VA’s DEA regulations, specifically 38
CFR 3.807(a)(5), restate the statutory
basic eligibility criteria for spouses and
children of servicemembers.
Accordingly, we are amending that
provision, consistent with the
amendments to section 3501(a), to
clarify that spouses and children of
certain permanently and totally disabled
servicemembers are eligible for DEA for
pursuit of a course of education that
occurs after December 22, 2006.

Administrative Procedures Act

Substantive changes made by this
final rule merely reflect statutory
requirements. Accordingly, there is a
basis for dispensing with prior notice
and comment and a delayed effective
date under the provisions of 5 U.S.C.
553. Use of those procedures would be
impracticable, unnecessary, and
contrary to the public interest.

Paperwork Reduction Act

This document contains no provisions
constituting a new collection of
information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3521).

The Office of Management and Budget
(OMB) assigns a control number for
each collection of information it
approves. VA may not conduct or
sponsor, and a person is not required to

respond to, a collection of information
unless it displays a currently valid OMB
control number.

In § 3.807 (concerning certification of
basic eligibility for dependents’
educational assistance), the final rule
amends provisions concerning
information collection requirements that
are currently approved by OMB under
the following control numbers: 2900—
0049 (VA Form 21-674, Request for
Approval of School Attendance), 2900—
0098 (VA Form 22-5490, Application
for Survivors’ and Dependents’
Educational Assistance), 2900-0099 (VA
Form 22-5495, Request for Change of
Program or Place of Training Survivors’
and Dependents’ Educational
Assistance).

Regulatory Flexibility Act

The initial and final regulatory
flexibility analysis requirements of
sections 603 and 604 of the Regulatory
Flexibility Act, 5 U.S.C. 601-612, are
not applicable to this rule because a
notice of proposed rulemaking is not
required for this rule. Even so, the
Secretary of Veterans Affairs hereby
certifies that this final rule will not have
a significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act. This final rule would
not affect any small entities. Only
individual VA beneficiaries would be
directly affected. Therefore, pursuant to
5 U.S.C. 605(b), this final rule is also
exempt from the regulatory flexibility
analysis requirements of sections 603
and 604.

Executive Order 12866

Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
Executive Order classifies a “significant
regulatory action,” requiring review by
OMB unless OMB waives such review,
as any regulatory action that is likely to
result in a rule that may: (1) Have an
annual effect on the economy of $100
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
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programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

The economic, interagency,
budgetary, legal, and policy
implications of this final rule have been
examined and it has been determined
not to be a significant regulatory action
under Executive Order 12866.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995, codified at 2 U.S.C. 1532,
requires agencies to prepare an
assessment of anticipated costs and
benefits before issuing any rule that may
result in the expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100 million
or more (adjusted annually for inflation)
in any year. This final rule would have
no such effect on State, local, and tribal
governments, or on the private sector.

Catalog of Federal Domestic Assistance
Numbers and Titles

The Catalog of Federal Domestic
Assistance program number and title for
this rule is 64.117, Survivors and
Dependents Educational Assistance.

List of Subjects in 38 CFR Part 3

Administrative practice and
procedure, Claims, Disability benefits,
Health care, Pensions, Radioactive
materials, Veterans, Vietnam.

Approved: November 16, 2007.
Gordon H. Mansfield,
Acting Secretary of Veterans Affairs.

m For the reasons stated in the preamble,
the Department of Veterans Affairs
amends 38 CFR part 3 as set forth
below:

PART 3—ADJUDICATION

Subpart A—Pension, Compensation,
and Dependency and Indemnity
Compensation

m 1. The authority citation for part 3,
subpart A continues to read as follows:

Authority: 38 U.S.C. 501(a), unless
otherwise noted.
m 2. Revise § 3.807(a)(5) to read as
follows:

§3.807 Dependents’ educational
assistance; certification.

(a) * % %

(5) Is on active duty as a member of
the Armed Forces and

(i) Now is, and, for a period of more
than 90 days, has been listed by the
Secretary concerned as missing in

action, captured in line of duty by a
hostile force, or forcibly detained or
interned in line of duty by a foreign
Government or power; or

(ii) Has been determined by VA to
have a total disability permanent in
nature incurred or aggravated in the line
of duty during active military, naval, or
air service; is hospitalized or receiving
outpatient medical care, services, or
treatment for such disability; is likely to
be discharged or released from such
service for such disability; and the
pursuit of a course of education by such
individual’s spouse or child for which
benefits under 38 U.S.C. chapter 35 are
sought occurred after December 22,
2006.

* * * * *

[FR Doc. E7—25657 Filed 1-4—08; 8:45 am]
BILLING CODE 8320-01-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 21
RIN 2900-AM80

Education: Approval of Accredited
Courses for VA Education Benefits

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: This document amends
regulations governing aspects of
educational assistance programs
administered by the Department of
Veterans Affairs (VA) to remove a
requirement that had mirrored a former
statutory requirement. This final rule
reflects a statutory amendment that
removed the statutory requirement that
educational institutions offering
accredited courses must notify VA and
the student using VA education benefits
of the amount of credit granted for the
student’s prior education and training.
DATES: Effective Date: This final rule is
effective January 7, 2008.

FOR FURTHER INFORMATION CONTACT:
Devon E. Seibert, Management and
Program Analyst, Education Service,
Veterans Benefits Administration,
Department of Veterans Affairs (225C),
810 Vermont Avenue, NW.,
Washington, DC 20420, (202) 461-9837.
(This is not a toll-free telephone
number.)

SUPPLEMENTARY INFORMATION: This
document amends VA regulations set
forth in 38 CFR part 21 concerning
approval criteria for payment under
education programs administered by VA
for accredited courses of education.
Specifically, it removes a requirement
from 38 CFR 21.4253(d)(3) that had

mirrored a statutory requirement. On
October 9, 1996, section 103(c) of the
Veterans’ Benefits Improvements Act of
1996 (Pub. L. 104-275) removed the
requirement in 38 U.S.C. 3675(b) that
had required institutions offering
accredited courses to notify VA and the
student using VA education benefits of
the amount of credit granted for a
student’s prior education and training.

A similar statutory requirement, in 38
U.S.C. 3676(c)(4), imposing the same
reporting requirement for institutions
offering non-accredited courses, was not
removed by Pub. L. 104-275 and still
remains in effect. When Pub. L. 104-275
was enacted, VA had no
administratively efficient way to
distinguish between the enrollment
certifications submitted by institutions
offering accredited courses and non-
accredited courses. Consequently,
retaining in VA regulations the same
reporting requirement for educational
institutions offering accredited or non-
accredited courses assisted VA in being
able to monitor compliance by
institutions offering non-accredited
courses.

However, distinguishing between
accredited and non-accredited course
enrollments is now administratively
feasible for VA. Because we now have
the means to make this distinction, we
are amending § 21.4253(d)(3) to remove
the notification requirements for
institutions offering accredited courses.

Administrative Procedure Act

This document is being published
without regard to the notice-and-
comment and delayed-effective-date
provisions of 5 U.S.C. 553(b) and (d)
since it merely changes an interpretive
rule to reflect a statutory amendment, by
removing language that had mirrored
the former statutory requirement.

Paperwork Reduction Act of 1995

This final rule contains no provisions
constituting a new collection of
information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3521).

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in an
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
given year. This final rule will have no
such effect on State, local, and tribal
governments, or on the private sector.
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Executive Order 12866

Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
Executive Order classifies a ““significant
regulatory action,” requiring review by
OMB unless OMB waives such review,
as any regulatory action that is likely to
result in a rule that may: (1) Have an
annual effect on the economy of $100
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

The economic, interagency,
budgetary, legal, and policy
implications of this final rule have been
examined and it has been determined
that it is not a significant regulatory
action under the Executive Order
because this rule merely reflects a
statutory amendment by removing the
regulatory requirement that had
mirrored the language of the former
statutory requirement.

Regulatory Flexibility Act

The initial and final regulatory
flexibility analysis requirements of
sections 603 and 604 of the Regulatory
Flexibility Act, 5 U.S.C. 601-612, are
not applicable to this rule because a
notice of proposed rulemaking is not
required for this rule. Even so, the
Secretary of Veterans Affairs hereby
certifies that this final rule will not have
a significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act. Any impact on the
educational institutions affected by the
rule that may be small entities would be
minor for at least the reason that the
rule merely removes from the
regulations a requirement for reporting
information that would still be required
to be maintained by such educational
institutions. Under 38 U.S.C. 3675(b),
educational institutions offering

accredited courses are still required to
maintain written records of credit for
prior education given to students using
VA education benefits, with the training
period shortened proportionately. This
final rule is therefore also exempt
pursuant to 5 U.S.C. 605(b) from the
regulatory flexibility analysis
requirements of sections 603 and 604.

Catalog of Federal Domestic Assistance

The Catalog of Federal Domestic
Assistance numbers and titles for the
programs affected by this rule are
64.120, Post-Vietnam Era Veterans’
Educational Assistance; 64.124, All-
Volunteer Force Educational Assistance;
and 64.117, Survivors and Dependents
Educational Assistance.

List of Subjects in 38 CFR Part 21

Administrative practice and
procedure, Armed forces, Civil rights,
Claims, Colleges and universities,
Conflict of interests, Education,
Employment, Grant programs—
education, Grant programs—veterans,
Health care, Loan programs—education,
Loan programs—veterans, Manpower
training programs, Reporting and
recordkeeping requirements, Schools,
Travel and transportation expenses,
Veterans, Vocational education,
Vocational rehabilitation.

Approved: November 16, 2007.
Gordon H. Mansfield,
Acting Secretary of Veterans Affairs.

m For the reasons set out in the
preamble, the Department of Veterans
Affairs amends 38 CFR part 21 (subpart
D) as follows:

PART 21—[AMENDED]

Subpart D—Administration of
Educational Assistance Programs

m 1. The authority citation for part 21,
subpart D continues to read as follows:

Authority: 10 U.S.C. 2141 note, ch. 1606;
38 U.S.C. 501(a), chs. 30, 32, 34, 35, 36, and
as noted in specific sections.

§21.4253 [Amended]

m 2. Amend § 21.4253(d)(3) by removing
““, and the person and the Department of
Veterans Affairs so notified”.

[FR Doc. E7—-25658 Filed 1-4—08; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271

[Docket No. EPA-R05-RCRA-2007-0722;
FRL-8514-1]

Michigan: Final Authorization of State
Hazardous Waste Management
Program Revision

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is granting Michigan
final authorization of the changes to its
hazardous waste program under the
Resource Conservation and Recovery
Act (RCRA). EPA published a proposed
rule on October 9, 2007 at 72 FR 57258
and provided for public comment. The
public comment period ended on
November 8, 2007. We received no
comments. No further opportunity for
comment will be provided. EPA has
determined that these changes satisfy all
requirements needed to qualify for final
authorization and is authorizing the
State’s changes through this final action.
DATES: The final authorization will be
effective on January 7, 2008.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R05-RCRA-
2007-0722. All documents in the docket
are listed in the http://
www.regulations.gov Web site index.
Although listed in the index, some of
the information is not publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in http://
www.regulations.gov or in hard copy.
You may view and copy Michigan’s
application from 9 a.m. to 4 p.m. at the
following addresses: Michigan
Department of Environmental Quality,
Waste and Hazardous Materials
Division, Constitution Hall—Atrium
North, 525 West Allegan Street, Lansing,
Michigan (mailing address P.O. Box
30241, Lansing, Michigan 48909),
contact Ronda Blayer, (517) 353—9548;
and at EPA Region 5, contact Judy
Greenberg at the following address.

FOR FURTHER INFORMATION CONTACT: ]udy
Greenberg, Michigan Regulatory
Specialist, Land and Chemicals Division
(LR-8J), EPA Region 5, 77 West Jackson
Boulevard, Chicago, Illinois 60604,
(312) 886—4179, e-mail:
Greenberg.Judith@epa.gov.

SUPPLEMENTARY INFORMATION:
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A. Why are revisions to State programs
necessary?

States which have received final
authorization from EPA under RCRA
section 3006(b), 42 U.S.C. 6926(b), must
maintain a hazardous waste program
that is equivalent to, consistent with,
and no less stringent than the Federal
program. As the Federal program
changes, States must change their
programs and ask EPA to authorize the
changes. Changes to State programs may
be necessary when Federal or State
statutory or regulatory authority is
modified or when certain other changes
occur. Most commonly, States must
change their programs because of
changes to EPA’s regulations in 40 Code
of Federal Regulations (CFR) parts 124,
260 through 266, 268, 270, 273 and 279.

B. What decisions have we made in this
rule?

We conclude that Michigan’s
application to revise its authorized
program meets all of the statutory and
regulatory requirements established by
RCRA. Therefore, we are granting
Michigan final authorization to operate
its hazardous waste program with the
changes described in the authorization
application. Michigan has responsibility
for permitting Treatment, Storage, and
Disposal Facilities (TSDFs) within its
borders (except in Indian Country) and
for carrying out the aspects of the RCRA
program described in its revised
program application, subject to the
limitations of the Hazardous and Solid
Waste Amendments of 1984 (HSWA).
New Federal requirements and
prohibitions imposed by Federal
regulations that EPA promulgates under

the authority of HSWA take effect in
authorized States before they are
authorized for the requirements. Thus,
EPA will implement those requirements
and prohibitions in Michigan, including
issuing permits, until the State is
granted authorization to do so.

C. What is the effect of today’s
authorization decision?

The effect of this decision is that a
facility in Michigan subject to RCRA
will have to comply with the authorized
State requirements instead of the
equivalent Federal requirements in
order to comply with RCRA. Michigan
has enforcement responsibilities under
its State hazardous waste program for
violations of such program, but EPA
retains its authority under RCRA
sections 3007, 3008, 3013, and 7003,
which include, among others, authority
to:

1. Do inspections, and require
monitoring, tests, analyses or reports;

2. Enforce RCRA requirements and
suspend or revoke permits; and

3. Take enforcement actions
regardless of whether the State has
taken its own actions.

This action does not impose
additional requirements on the
regulated community because the
regulations for which Michigan is being
authorized by today’s action are already
effective and are not changed by today’s
action.

D. Proposed Rule

On October 9, 2007 (72 FR 57258),
EPA published a proposed rule. In that
rule we proposed granting authorization
of changes to Michigan’s hazardous
waste program and opened our decision

to public comment. The Agency
received no comments on this proposal.
EPA has found Michigan’s RCRA
program to be satisfactory.

E. What has Michigan previously been
authorized for?

Michigan initially received final
authorization on October 16, 1986,
effective October 30, 1986 (51 FR
36804), to implement the RCRA
hazardous waste management program.
We granted authorization for changes to
Michigan’s program on November 24,
1989, effective January 23, 1990 (54 FR
48608); on April 23, 1991, effective June
24,1991 (56 FR 18517); on October 1,
1993, effective November 30, 1993 (58
FR 51244); on January 13, 1995,
effective January 13, 1995 (60 FR 3095);
on February 8, 1996, effective April 8,
1996 (61 FR 4742); on November 14,
1997, effective November 14, 1997 (62
FR 61175); on March 2, 1999, effective
June 1, 1999 (64 FR 10111); on July 31,
2002, effective July 31, 2002 (67 FR
49617); and on March 9, 2006, effective
March 9, 2006 (71 FR 12141).

F. What Changes are we authorizing
with today’s action?

On May 21, 2007, Michigan submitted
a complete program revision
application, seeking authorization of its
changes in accordance with 40 CFR
271.21. We have determined that
Michigan’s hazardous waste program
revision satisfies all of the requirements
necessary to qualify for final
authorization. Therefore, we are
granting Michigan final authorization
for the following program changes:

Description of Federal requirement cﬁg\cl:kslli(s)E Fggg&gngepgalgzer Analogous State authority
Mineral Processing Secondary Materials Exclusion 167D | May 26, 1998, 63 FR | Michigan Administrative Code, R 299.9202(1)(b)(iii)
28556. and R 299.9204(1)(v), effective December 16,
2004.
NESHAP: Surface Coating of Automobiles and 205 | April 26, 2004, 69 FR | Michigan Combined Laws, 324.11105a(1) and (2),
Light-Duty Trucks. 22601. effective December 29, 2006. 2

1Revision Checklists generally reflect changes made the Federal regulations pursuant to a particular Federal Register notice and EPA pub-
lishes these checklists as aids to states to use for the development of their authorization application. See EPA’s RCRA State Authorization Web
Page at http://www.epa.gov/epaoswer/hazwaste/state/.

2The legislation we are authorizing contains a “sunset provision” by which the substantive requirements of the State legislation will lapse after
a period of three years unless the legislature explicitly reauthorizes it. It is EPA’s position that once program revisions are authorized, the sub-
stantive requirements of the legislation will remain federally enforceable and our authorization of the revised program will persist, until the State
requests and receives authorization of superseding program revisions, despite any lapse in the legal effect or enforceability of statutory authority

on the State level.

G. Where are the revised state rules
different from the Federal rules?

These program revisions do not
contain any State requirements that are
considered to be more stringent or
broader in scope than the analogous
Federal requirements.

H. Who handles permits after the
authorization takes effect?

Michigan will issue permits for all the
provisions for which it is authorized
and will administer the permits it
issues. EPA will continue to administer
any RCRA hazardous waste permits or
portions of permits which we issued

prior to the effective date of this
authorization until they expire or are
terminated. EPA will not issue any more
new permits or new portions of permits
for the provisions listed in the Table
above after the effective date of this
authorization. EPA will continue to
implement and issue permits for HSWA
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requirements for which Michigan is not
yet authorized.

I. How does today’s action affect Indian
Country (18 U.S.C. 1151) in Michigan?

Michigan is not authorized to carry
out its hazardous waste program in
Indian country within the State, as
defined in 18 U.S.C. 1151. This
includes:

1. All lands within the exterior
boundaries of Indian reservations
within the State of Michigan;

2. Any land held in trust by the U.S.
for an Indian tribe; and

3. Any other land, whether on or off
an Indian reservation that qualifies as
Indian country.

EPA will continue to implement and
administer the RCRA program in Indian
country. It is EPA’s long-standing
position that the term “Indian lands”
used in past Michigan hazardous waste
approvals is synonymous with the term
“Indian country.” Washington Dep’t of
Ecology v. U.S. EPA, 752 F.2d 1465,
1467, n.1 (9th Cir. 1985). See 40 CFR
144.3 and 258.2.

J. What is codification and is EPA
codifying Michigan’s hazardous waste
program as authorized in this rule?

Codification is the process of placing
the State’s statutes and regulations that
comprise the State’s authorized
hazardous waste program into the Code
of Federal Regulations. We do this by
referencing the authorized State rules in
40 CFR part 272. Michigan’s rules, up to
and including those revised October 19,
1991, have previously been codified
through incorporation-by-reference
effective April 24, 1989 (54 FR 7421,
February 21, 1989); as amended
effective March 31, 1992 (57 FR 3724,
January 31, 1992). We reserve the
amendment of 40 CFR part 272, subpart
X, for the codification of Michigan’s
program changes until a later date.

K. Statutory and Executive Order
Reviews

This rule only authorizes hazardous
waste requirements pursuant to RCRA
3006 and imposes no requirements
other than those imposed by State law
(see Supplementary Information,
Section A. Why are Revisions to State
Programs Necessary?). Therefore this
rule complies with applicable executive
orders and statutory provisions as
follows:

1. Executive Order 18266: Regulatory
Planning Review

The Office of Management and Budget
has exempted this rule from its review
under Executive Order 12866 (58 FR
51735, October 4, 1993).

2. Paperwork Reduction Act

This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

3. Regulatory Flexibility Act

After considering the economic
impacts of today’s rule on small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.), I certify that this rule
will not have a significant economic
impact on a substantial number of small
entities.

4. Unfunded Mandates Reform Act

Because this rule approves pre-
existing requirements under State law
and does not impose any additional
enforceable duty beyond that required
by State law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4).

5. Executive Order 13132: Federalism

Executive Order 13132 (64 FR 43255,
August 10, 1999) does not apply to this
rule because it will not have federalism
implications (i.e., substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government).

6. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175 (65 FR 67249,
November 9, 2000) does not apply to
this rule because it will not have tribal
implications (i.e., substantial direct
effects on one or more Indian tribes, on
the relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes.)

7. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

This rule is not subject to Executive
Order 13045 (62 FR 19885, April 23,
1997), because it is not economically
significant as defined in Executive
Order 12866 and because the EPA does
not have reason to believe the
environmental health or safety risks
addressed by this action present a
disproportionate risk to children.

8. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive
Order 13211 (66 FR 28355, May 22,

2001), because it is not a significant
regulatory action as defined in
Executive Order 12866.

9. National Technology Transfer
Advancement Act

EPA approves State programs as long
as they meet criteria required by RCRA,
so it would be inconsistent with
applicable law for EPA, in its review of
a State program, to require the use of
any particular voluntary consensus
standard in place of another standard
that meets requirements of RCRA. Thus,
the requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply to this rule.

10. Executive Order 12988

As required by section 3 of Executive
Order 12988 (61 FR 4729, February 7,
1996), in issuing this rule, EPA has
taken the necessary steps to eliminate
drafting errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct.

11. Executive Order 12630: Evaluation
of Risk and Avoidance of Unanticipated
Takings

EPA has complied with Executive
Order 12630 (53 FR 8859, March 18,
1988) by examining the takings
implications of the rule in accordance
with the Attorney General’s
Supplemental Guidelines for the
Evaluation of Risk and Avoidance of
Unanticipated Takings issued under the
executive order.

12. Executive Order 12898: Federal
Actions to Address Environmental
Justice in Minority Populations and Low
Income Populations

Because this rule authorizes pre-
existing State rules and imposes no
additional requirements beyond those
imposed by State law and there are no
anticipated significant adverse human
health or environmental effects, the rule
is not subject to Executive Order 12898
(59 FR 7629, February 16, 1994).

13. Congressional Review Act

EPA will submit a report containing
this rule and other information required
by the Congressional Review Act (5
U.S.C. 801 et seq.) to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication in the
Federal Register. A major rule cannot
take effect until 60 days after it is
published in the Federal Register. This
action is not a “major rule” as defined
by 5 U.S.C. 804(2).
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List of Subjects in 40 CFR Part 271

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous materials transportation,
Hazardous waste, Indians—lands,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements.

Authority: This action is issued under the
authority of sections 2002(a), 3006 and
7004(b) of the Solid Waste Disposal Act as
amended 42 U.S.C. 6912(a), 6926, 6974(b).

Dated: December 21, 2007.
Bharat Mathur,
Acting Regional Administrator, Region 5.
[FR Doc. E8—16 Filed 1-4-08; 8:45 am]
BILLING CODE 6560-50—P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 76
[MB Docket No. 07-51; FCC 07-189]

Exclusive Service Contracts for
Provision of Video Services in Multiple
Dwelling Units and Other Real Estate
Developments

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission’s action
concerns “Multiple Dwelling Units”
such as apartment or condominium
buildings and centrally managed
residential real estate developments
(collectively, “MDUs”’); cable operators
that provide video service in MDUs; and
agreements that grant them the
exclusive right to provide video
programming service in an MDU. The
Commission finds that such agreements,
in granting exclusivity, harm
competition, the provision of
programming to MDU residents, and
broadband deployment. Thus, the
Commission prohibits the enforcement
of existing exclusivity clauses and the
execution of new ones by cable
operators (and a few others). This
prohibition will materially advance the
Communications Act’s goals of
enhancing competition, consumer
choice in video service and
programming, and broadband
deployment.

DATES: Effective March 7, 2008.
ADDRESSES: Federal Communications
Commission, 445 12th Street, SW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT: For
additional information on this
proceeding, please contact John W.

Berresford, (202) 418—1886, or Holly
Saurer, (202) 418-7283, both of the
Policy Division, Media Bureau.

SUPPLEMENTARY INFORMATION: This is a
summary of the Federal
Communications Commission’s Report
and Order in MB Docket No. 07-51, FCC
07-189, adopted October 31, 2007, and
released November 13, 2007. The full
text of this document is available for
public inspection and copying during
regular business hours in the FCC
Reference Center, Federal
Communications Commission, 445 12th
Street, SW., CY-A257, Washington, DC
20554. These documents will also be
available via ECFS (http://www.fcc.gov/
cgb/ecfs/). (Documents will be available
electronically in ASCII, Word 97, and/
or Adobe Acrobat.) The complete text
may be purchased from the
Commission’s copy contractor, 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554. To request this
document in accessible formats
(computer diskettes, large print, audio
recording, and Braille), send an e-mail
to fec504@fcc.gov or call the
Commission’s Consumer and
Governmental Affairs Bureau at (202)
418-0530 (voice), (202) 418-0432
(TTY).

Summary of the Report and Order

1. The Notice of Proposed Rulemaking
(“Notice”) in this proceeding solicited
comment on the need to regulate
contracts containing clauses granting
one multichannel video programming
distributor (an “MVPD”’) exclusive
access for the provision of video
services (“‘exclusivity clauses”) to
multiple dwelling units (“MDUs”) and
other real estate developments.
Exclusive Service Contracts for
Provision of Video Services in Multiple
Dwelling Units & Other Real Estate
Developments, Notice of Proposed
Rulemaking, 22 FCC Rcd 5935 (2007).
Approximately 30 percent of Americans
live in MDUgs, and their numbers are
growing. In this Report and Order, we
find that contractual agreements
granting such exclusivity to cable
operators harm competition and
broadband deployment and that any
benefits to consumers are outweighed
by the harms of such clauses.
Accordingly, we conclude that such
clauses are proscribed by section 628 of
the Communications Act of 1934, as
amended. That section prohibits unfair
methods of competition that have the
purpose or effect of hindering
significantly or preventing MVPDs from
providing “‘satellite cable”” and/or
“‘satellite broadcast” programming to
subscribers and consumers. Thus, in

this Order we prohibit the enforcement
of existing exclusivity clauses and the
execution of new ones by cable
operators and others subject to the
relevant statutory provisions. This
prohibition will materially advance the
Act’s goals of enhancing competition
and broadband deployment.

2. The record in this proceeding does
not contain much information regarding
the use of exclusivity clauses by
providers of Direct Broadcast Satellite
(“DBS”) or other MVPDs that are not
cable operators subject to section 628 of
the Act. In the interests of developing a
fuller record, and in the interests of
regulatory parity, we also issue a
Further Notice of Proposed Rulemaking
(“Further Notice’) concerning MVPDs
not subject to section 628. In this
Further Notice, we also seek comment
on whether the Commission should
prohibit exclusive marketing and bulk
billing arrangements.

I. Background

3. This section reviews the history of
this proceeding and makes several
important findings of fact. Among these
findings are that a large and growing
number of Americans live in MDUs and
that a significant number of those MDUs
are subject to exclusivity clauses. The
beneficiaries of most of those clauses are
incumbent cable operators. Although
Commission rules ensure that many
residents of MDUs and other real estate
developments may receive satellite-
based video service, exclusivity clauses
protect cable operators from
competition in MDUs from new entrants
into the MVPD business, chiefly
incumbent local exchange carriers
(“LECs”’) and other wire-based MVPDs
that bring satellite cable and satellite
broadcast programming to their
subscribers. We also find that the entry
of incumbent LECs into the MVPD
business has led incumbent cable
operators to increase their use of
exclusivity clauses in order to bar or
deter the new entrants.

4. These practices are reached
primarily by our authority under section
628. That section, in brief, makes it
unlawful for cable operators to engage
in certain unfair acts and methods of
competition. Specifically, section 628(b)
prohibits cable operators from engaging
in unfair practices that have the purpose
or effect of hindering significantly or
preventing their competitors from
providing satellite cable programming
or satellite broadcast programming to
subscribers or consumers. Such video
programming is made for broadcast or
cable systems and is delivered by
satellite to MVPDs, who in turn deliver
it to their subscribers. Section 628
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concerns two kinds of programming in
particular. One is “satellite cable
programming,” which is video
programming (not including satellite
broadcast programming) that is
transmitted by satellite to cable
operators for retransmission to cable
subscribers. See 47 U.S.C. 548(i)(1),
605(d)(1). The other is “satellite
broadcast programming,” which is
broadcast video programming that is
retransmitted by satellite by an entity
other than the broadcaster or an entity
under the broadcaster’s control. See 47
U.S.C. 548(i)(3). This programming
comprises the substantial majority of
programming carried by MVPDs. In
section III below, we conclude that
clauses that grant cable operators
exclusive access to MDUs and other real
estate developments fall within the
scope of section 628(b), because those
clauses effectively prohibit new entrants
into the MVPD market from providing
satellite-delivered programming to
consumers who live in MDUs and other
real estate developments.

5. The Commission last considered
issues concerning exclusivity clauses in
its 2003 Inside Wiring Order. At that
time, the Commission decided that
exclusivity clauses had both pro-
competitive and anti-competitive
effects, and that the record before the
Commission made it unclear what their
net effect was. The Commission
therefore decided to take no action
regarding exclusivity clauses at that
time, but it did not close the door to
action if new circumstances arose in
which such clauses had new anti-
competitive effects. The Notice of March
2007 re-opened the issue and prompted
the submission of much new evidence.
The Notice raised several questions
concerning exclusivity clauses. These
included the Commission’s legal
authority to regulate such clauses; the
prevalence of such clauses; the possible
increase in their number and scope at
the instigation of incumbent cable
operators with the impending entry of
LECs into the MVPD marketplace; the
benefits and harms to competition and
consumers of exclusivity clauses; and
the extent of any prohibition of such
clauses, and other remedial action, that
we should impose.

6. The Notice attracted filings from
large and small cable operators and
LEGs, other providers of MVPD services
(including so-called private cable
operators or “PCOs”’), builders and
managers of MDUs and other dwellings,
elected officials, two state government
entities and many local governments,
academic institutions, consumer groups,
labor unions, and subscribers to MVPD
and other services. (PCOs are also

known as Satellite Master Antenna
Television providers or “SMATVs.”
They are video distribution facilities
that use closed transmission paths
without using any public right-of-way.
PCOs acquire video programming and
distribute it via terrestrial wiring in
urban and suburban MDUs and
commercial multiple tenant units such
as hotels and office buildings. They are
small compared to major incumbent
cable operators and incumbent LECs.)

7. For purposes of this Report and
Order, we define the term “MDU” to
include the kinds of dwellings that we
have defined as being MDUs in past
decisions implementing the Act. That is,
MDUs include apartment, cooperative,
and condominium buildings. For
purposes of this Report and Order, we
adopt this definition but expand it to
include other centrally managed real
estate developments. Thus, the term
MDUs, for purposes of this Report and
Order, also includes gated communities,
mobile home parks, garden apartments,
and other centrally managed residential
real estate developments. All of these
are collections of private individual
households with residents remaining for
lengthy, indefinite periods of time, each
in a dwelling space that is distinctly
separate but shares some common
spaces requiring central management.
For purposes of this proceeding, MDUs
do not include time share units,
academic campuses and dormitories,
military bases, hotels, rooming houses,
jails, prisons, halfway houses, hospitals,
nursing and other assisted living places,
and other group quarters characterized
by institutional living, high transience
and, in some cases, a high need for
security. These latter institutions do not
have most of the key defining attributes
of MDUs that we have just described,
including voluntary long-term residency
and significant control by the resident
over uses of the private dwelling space.
These attributes give the resident a
strong interest in making his or her own
choice of a MVPD provider and thus
warrant regulatory action to preserve the
resident’s ability to do so.

8. The record in this proceeding
indicates that approximately 30 percent
of Americans live in MDUs and that this
percentage is growing. The percentage
of minorities living in MDUs is larger
than that of the general population. The
majority of incumbent MVPDs serving
MDUs pursuant to exclusivity clauses
are incumbent providers of cable
television service to the surrounding
local community. A few of the
incumbent MVPDs that have executed
contracts with exclusivity clauses are
PCOs or small providers of fiber-based
communications services. Some

incumbent LECs have requested
exclusivity clauses from MDUs. There is
no evidence in the record that providers
of DBS service use exclusivity clauses.

9. Exclusivity clauses that run in favor
of cable operators typically are a
complete bar to entry into MDUs by
fiber-deploying LECs such as Verizon,
AT&T, and Qwest, as well as PCOs.
These competitors in the MVPD
marketplace receive much of their
programming, both cable and broadcast,
via satellite for retransmission directly
to their subscribers. Although
exclusivity clauses do not prevent MDU
residents from installing receiving
dishes and receiving DBS service where
the Commission’s “Over the Air
Reception Devices” rules apply, they
bar new wire-based competitors from
MDUs.

10. The record herein reveals that
exclusivity clauses are widespread in
agreements between MVPDs and MDU
owners, and that the overwhelming
majority of them grant exclusive access
to incumbent cable operators.
Exclusivity clauses between MVPDs and
MDU owners have the clear effect of
barring new entry into MDUs by wire-
based MVPDs. The evidence before us
shows that this effect occurs on a large
scale. Verizon provided examples of
exclusivity clauses, most of them in
favor of incumbent cable operators, that
provoked requests to cease and desist
the marketing of its FiOS cable service.
Verizon has “repeatedly encountered
exclusive access arrangements which
have prevented it from providing cable
services to significant numbers of
residents.” Early in its offering of FiOS,
Verizon encountered exclusivity clauses
running in favor of incumbent cable
operators, which barred it from serving
more than 3,000 residential units in the
Dallas, Texas, area and many other
places, all totaling “tens of thousands of
units in five separate states.”” Other
examples of exclusion, again mostly
involving incumbent cable operators,
are in the record from would-be MVPDs,
a local government, and a MDU owner
who agreed to exclusivity clauses in the
past and now is prohibited from offering
its residents new and improved
communications services. AT&T states
that “efforts to lock-up MDUs have
occurred in California, Texas, and
virtually every market where AT&T has
begun to enter the video service
market”’—efforts that are “plainly
intended to block competition and
* * * not designed to address aesthetics
or congestion in a MDU’s common
areas.” The exclusivity clauses that
AT&T has recently encountered
typically last between five and 15 years,
often with automatic renewal, or are
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perpetual. Hargray CATV Inc., an
affiliate of the incumbent LEC in Hilton
Head, South Carolina, began to provide
cable service there as a new entrant. It
was forced to stop serving or marketing
to 20,000 of the 25,000 homes in the
community, however, due to exclusivity
clauses entered into by real estate
developers and the incumbent cable
operator (originally Adelphia, whose
systems later were acquired by Time
Warner), decades ago in some cases.

11. Consumer groups are also
concerned about exclusive agreements.
As noted by several consumer groups, a
disproportionately large number of
communities of color live within MDUs.
Consumer groups are concerned that
these residents are unable to enjoy the
benefits of competition in the video
marketplace, and ask that the
Commission act to ensure that all
consumers can reap the benefits of
competition.

12. The record indicates that the
evidence before us understates the
frequency of exclusivity clauses because
many MDU owners are unwilling or
legally unable to make public the
contracts containing them. Also, many
exclusivity clauses date from the time
when cable operators had a de facto or
de jure monopoly on wire-based MVPD
service. In those market conditions, a
MDU owner might have thought that
agreeing to exclusivity was not giving
the cable operator anything of
significance. Some commenters state
that a MDU owner can bargain for good
service, low prices, and other
concessions in exchange for exclusives.
But the owner had no such bargaining
power when the first cable operator was
“the only game in town.”

13. More recent developments were
not part of the record the Commission
compiled in the proceeding that
culminated in the 2003 Inside Wiring
Order. Significantly, LECs and other
wire-based providers have begun
entering the video service business on a
large scale. In this environment,
exclusivity clauses executed by
incumbent cable operators are causing
an important loss of potential
competition within MDUs and thereby
depriving MDU residents of recognized
benefits generated by competition in the
form of price and service options.
Exclusivity clauses may also be
deterring new entry into the MVPD
market in many areas because they put
a significant number of new customers
off limits to new entrants.

14. Moreover, AT&T, Lafayette
Utilities in Louisiana, United States
Telecom Association, and Verizon
report that, with the imminent entry of
LEGCs into the multichannel video

marketplace, incumbent cable operators
have increased the use of exclusivity
clauses in their agreements with MDU
owners. As one commenter noted,
“[ilncumbent providers commonly
engage in a flurry of activity to lock up
MDUs and other real estate
developments in exclusive
arrangements as soon as it becomes
clear that a new entrant will be coming
to town.” Sometimes these clauses are
inserted in fine print, in “legalese,” and
without adequate notice to the MDU
owner.

15. In sum, the record demonstrates
that exclusivity clauses bar entry into
MDUs by new providers of
multichannel video service. It also
shows that, in reaction to the recent
competitive challenge posed by LEC
entry into the video marketplace,
incumbent providers (chiefly incumbent
cable operators) are increasingly using
exclusivity clauses in new agreements
with MDU owners to bar the entry of
their new rivals and potential rivals.
These developments constitute a
substantial change to the record the
Commission compiled in the period
leading up to the 2003 Inside Wiring
Order.

II. Discussion

A. Harms and Benefits of Exclusivity
Clauses

16. In this section, we first describe
the harms and benefits of exclusivity
clauses. We conclude that the harms
significantly outweigh the benefits in
ways they did not at the time of the
Commission’s 2003 Inside Wiring Order.
Specifically, they bar new entry and
competition for both MVPD services and
the so-called “triple play” of voice,
video, and broadband Internet access
services. They also discourage the
deployment of broadband facilities to
American consumers. This, in turn, has
the effect of significantly hindering or
preventing new MVPDs from providing
to MDU residents video programming
services that are within the scope of
section 628(b). Section 628(b) of the Act
makes it unlawful for cable operators
and their vertically integrated
programmers to engage in certain
practices that hinder or prevent MVPDs
from providing “satellite cable
programming” or “satellite broadcast
programming” to subscribers. “Satellite
cable programming” is video
programming (not including satellite
broadcast programming) that is
transmitted by satellite to cable
operators for retransmission to cable
subscribers. “‘Satellite broadcast
programming” is broadcast video
programming that is retransmitted by

satellite by an entity other than the
broadcaster or an entity under the
broadcaster’s control. We therefore
conclude that cable operators’ use of
exclusivity clauses in contracts for the
provision of video services to MDUs
constitutes an unfair method of
competition or an unfair act or practice
proscribed by section 628(b).

17. Harms Caused by Exclusivity
Clauses. By far the greatest harm that
exclusivity clauses cause residents of
MDUs is that they deny those residents
another choice of MVPD service and
thus deny them the benefits of increased
competition. Congress and the
Commission have repeatedly found, and
few parties dispute here, that entry by
LEGCs and other providers of wire-based
video service into various segments of
the multichannel video marketplace
will produce major benefits for
consumers. A significant increase in
multichannel competition usually
results in lower prices, more channels,
and a greater diversity of information
and entertainment from more sources.
Notably, our most recent Cable Price
Survey Reports show that the presence
of a second wire-based MVPD
competitor clearly holds prices down
more effectively than is the case where
DBS is the only alternative. The fact that
an incumbent cable operator may face
competitive pressures on its pricing in
a franchise area surrounding or adjacent
to a MDU does not mean that the
residents of a MDU served by the same
cable operator will reap the benefits of
such competition, including the option
to choose among competitive providers,
some of which may provide a reduced-
priced bundled package. This is
particularly true when incumbent cable
operators and MDU owners sign
contracts before a competitive provider
enters the market, a practice that the
record in this proceeding indicates is
quite common. Within the MDU, the
incumbent, protected by its exclusivity
clause from any competition it may face
outside the MDU'’s boundaries, would
have no incentive to hold down its
prices within the MDU. The MDU’s
residents would also be denied the
benefits of taking service from the new
entrant, with potentially lower rates and
better features than the incumbent’s.

18. In addition, a new provider of
MVPD services such as a LEC is likely
to bring into a MDU some satellite-
delivered cable programming that the
incumbent beneficiary of the exclusivity
clause does not. Absent the new entrant,
the MDU’s residents who favor that
programming will be denied the
programming of their choice. This
denial will fall disproportionately on
minorities and low-income families
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(and on programmers specializing in
programming oriented to those groups),
and all residents will be denied
increased competition in programming
among MVPD providers. We agree with
Consumers Union that we should
ensure that the “no segment of the
population is denied the benefits of
video competition.”

19. LEC entry is also likely to result
in increased deployment of fiber to
American homes at lower cost per
residence, and a new competitor
offering the “triple play’’ bundle of
video, voice, and Internet access service.
An exclusivity clause in a MDU’s
agreement with a MVPD denies all these
benefits to the MDU’s residents. Even if
exclusivity clauses do not completely
bar new entrants from the MVPD market
everywhere, they foreclose new entrants
from many millions of households, a
significant part of the national
marketplace. Such clauses could
therefore deter new entrants from
attempting to enter the market in many
areas. More important, exclusivity
clauses deny consumers in a part of the
market the benefits that could flow to
them, and exclusivity clauses confer
few, if any, benefits on those consumers.
These harms to consumers are greater
than they were several years ago, when
new entry by LECs had not begun on a
large scale, the recent increase in fiber
construction had not yet materialized,
and the popularity of the triple play was
unproven.

20. The effect of exclusivity clauses
on broadband deployment and “triple
play” services merits further discussion.
We have stated that broadband
deployment and entry into the MVPD
business are “inextricably linked.” One
basis for this observation is the recent
emergence of LECs, cable operators, and
some other providers offering
consumers a ‘‘triple play” of voice,
MVPD, and broadband Internet access
services. The offering of, and
competition in, the triple play brings to
consumers not just advanced
telecommunications capability, but also
a simplicity and efficiency that is
proving to be highly attractive in the
marketplace.

21. In a MDU where an incumbent has
the exclusive right to provide MVPD
service, no other provider can offer
residents the triple play today on its
own facilities. Any new entrant that
could offer all three parts of the triple
play but for the existence of an
exclusivity clause, which limits its
offerings to voice and broadband
Internet access, would find entry less
attractive. The new entrant might not
enter at all. Or, if the new entrant enters
despite that handicap and provides

MDU residents with only voice and
Internet access services, leaving MVPD
service to the beneficiary of an
exclusivity clause, the new entrant’s
wire is inefficiently underutilized.
Thus, exclusivity clauses reduce
competition in the provision of triple
play services and result in inefficient
use of communications facilities.

22. Exclusivity clauses can cause
other harms to MDU residents. A MDU
owner may grant exclusivity to one
MVPD based on the available choice of
service providers at a given time, and in
doing so bar entry into the MDU by a
more desirable but later-arriving MVPD.
Or, the person who grants exclusivity to
one MVPD may be the developer or
builder of a MDU, who may grant
exclusivity against the long-term
interests of the residents and soon
thereafter relinquish control of the
MDU. In addition, exclusivity clauses
can insulate the incumbent MVPD from
any need to improve its service;
Manatee County, Florida, aptly
describes incumbent beneficiaries of
exclusivity clauses as “sitting on these
‘fiefdoms.”

23. Finally, the record indicates that
exclusivity clauses are not always in the
best interest of MDUs owners, either.
Technologically advanced buildings are
important for attracting and retaining
residents, and a lack of competition for
providing new communications services
can negatively affect a residential
development. A MDU owner may not
see a benefit in an exclusivity clause
that bars entry by new providers that
were not in the market when the clause
was written.

24. Benefits of Exclusivity Clauses.
When the Commission last considered
issues concerning exclusivity clauses in
its 2003 Inside Wiring Order, it
determined that exclusivity clauses had
some pro-competitive effects. In some
cases, exclusivity clauses, or at least
those of a limited duration, may help a
MYVPD to obtain financing to wire an
entire building for cable and other
services and to recover its investment
over the term of exclusivity. Similarly,
some commenters claim that exclusivity
clauses are especially necessary to
attract investment in marginally
attractive MDUs.

25. Some commenters argue in
support of the use of exclusivity clauses
that, with the decline of LECs’ and cable
operators’ traditional duty to serve all
homes in an area, an exclusivity clause
may be necessary to attract a MVPD into
a new real estate development. Other
commenters state that a MDU owner,
needing to attract buyers or tenants, may
be counted on to represent them and
will agree to an exclusivity clause only

if it is in their interests. The rational
owner, these commenters claim, will
give exclusive access to the one of
several bidding MVPDs that offers the
best mix of low price, quality service,
promised improvements and in some
cases, specialized program offerings. An
exclusivity clause, in this view,
substitutes competition for the MDU for
competition for individual residents,
and the resulting benefits may be passed
on to the residents. In the same vein,
some commenters deny that exclusivity
clauses allow MVPDs to become
complacent and provide inferior service;
these entities believe that the high
turnover in MDUs requires building
owners to maintain and constantly
improve their service so that the
building or development will attract
new residents who will become its
subscribers.

26. Conclusion. We conclude that
exclusivity clauses cause significant
harm to competition and consumers that
the record did not reflect at the time of
our 2003 Inside Wiring Order. We
further find that although exclusivity
clauses may in certain cases be
beneficial, at least in the short term, to
consumers, the harms of exclusivity
clauses outweigh their benefits. The
evidence described in the preceding
paragraphs demonstrates that
exclusivity clauses, especially when
used in current market conditions by
incumbent cable operators, are a barrier
to new entry into the multichannel
video marketplace and the provision of
triple play offerings. Such exclusivity
clauses inhibit competition in these
markets and slow the deployment of
broadband facilities. In doing so,
exclusivity clauses deny MDU residents
the benefits of increased competition,
including lower prices and the
availability of more channels with more
diverse content, as well as access to
alternative providers of broadband
facilities and the triple play of
communications services their facilities
support. It is also noteworthy that there
is no evidence in the record that MDU
residents pay higher rates for MVPD
services in states whose laws prohibit or
limit exclusivity. These harms to
consumers are traceable to the
incumbent cable operators’ practice,
increased recently, of using exclusivity
clauses, sometimes in fine print and
without adequate notice to MDU
owners, to forestall competition,
particularly when new competitors are
about to enter the market. We do not
wish to deny MDU residents these
benefits based on incumbents’ alleged
need to be shielded from additional
competition, or to subject them to
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something resembling the exclusive
franchises of an earlier era.

27. Moreover, we find that cable
operators’ use of exclusivity clauses in
contracts for the provision of video
services to MDUs constitutes an unfair
method of competition or an unfair act
or practice proscribed by section 628(b).
Section 628 is designed to increase
“competition and diversity” in the
multichannel video marketplace,
increase the availability of satellite cable
and satellite broadcast programming to
persons in “‘areas not currently able to
receive such programming,” and “‘spur
the development of communications
technologies.” That provision
specifically prohibits cable operators
from engaging in unfair methods of
competition or unfair acts or practices
that have the purpose or effect of
hindering significantly or preventing
any MVPD from providing satellite
cable programming or satellite broadcast
programming to consumers. We have
found above that a significant
percentage of consumers live in MDUs.
We also found that, with the increasing
entry of wire-based competitors, such as
LECs, into the MVPD marketplace,
incumbent cable operators have
increased their use of exclusivity
clauses with MDU owners, particularly
when new competitors are on the verge
of entering a particular market. The
record shows that these exclusivity
clauses have the purpose or effect of
preventing other MVPDs from providing
the kind of programming covered by
section 628—satellite cable and/or
broadcast programming—to certain
consumers; indeed, that is the intended
and inevitable effect of exclusivity
clauses. Exclusivity clauses prevent new
entrant MVPDs from competing with
entrenched incumbent providers on the
basis of service offerings, including
programming, and on price. Foreclosing
competition in the MDU market in this
way is unfair because it deprives
consumers residing in MDUs of the
opportunity to choose a MVPD provider.
Cable operators’ execution of exclusivity
clauses, which foreclose the competitive
provision of MVPD service, the triple
play, broadband deployment, and
satellite-delivered programming to
MDUs, thus constitutes an unfair
method of competition in violation of
section 628(b).

28. We reject arguments that
exclusivity clauses mostly work to the
benefit of MDU owners and residents.
First, as explained above, the person
signing an exclusivity clause for a MDU
may be a builder or manager whose
interests do not coincide with those of
the MDU’s residents, especially after a
few years. Second, the cable operator

may have induced the MDU owner to
accept an exclusivity clause before any
wire-based competitor was on the
horizon, in which case there was no
“competition for the MDU”’ at the time
and no prospect of it in the future.
Third, the exclusivity clause may be in
“legalese” and in fine print and the
MDU owner may be unaware of it.
Fourth, the fact that a new entrant wants
to serve the MDU undercuts any claim
that only one wire-based provider can
serve the building profitably—if new
entry would be unprofitable, it is
unlikely that the new entrant would
want to enter. Fifth, there is no evidence
in the record, other than generalities
and anecdotes, that incumbent MVPD
providers couple exclusivity clauses
with significant new investments that
they do not make elsewhere, such as in
states whose laws prohibit exclusivity.
Sixth, SureWest states that the triple
play, which offers a provider revenue
from three services, reduces any need
for exclusivity that it may have had in
the past, when MVPD revenue was the
only way it could recover its
investment. Finally, other agreements
between incumbent MVPDs and MDU
owners, perhaps providing for
marketing exclusivity or bulk discounts,
can provide benefits similar to those
alleged for exclusivity clauses without
causing the latter clauses’ entry-
foreclosing harms to consumers.
Therefore, although ““competition for
the MDU” may have some theoretical
advantages in some cases over
competition for individual consumers, it
may not describe reality in many cases.
Even if it does, in general we find that
the best results for consumers come
from preserving their ability to play an
active role in making an individual
choice rather than allowing cable
operators using exclusivity clauses to
foreclose individual choice. In addition,
as noted above, exclusivity clauses tend
to insulate the incumbent from any need
to improve its service. Thus, we
conclude that exclusivity clauses
generally do not benefit MDU residents.

29. The record contains claims that
exclusivity clauses may lead to lower
prices. Although we cannot rule out the
possibility that those claims may be true
in some cases, such assertions are
outweighed by the numerous studies
showing that a second wire-based
MVPD lowers prices. We also reject
arguments that “exclusivity is not really
a problem” because many MDUs are not
subject to exclusivity clauses and such
clauses expire. A practice that harms a
significant number of households in this
country warrants remedial action even if
it does not harm everyone.

B. Prohibition of Exclusivity Clauses

30. For the reasons set forth above, we
prohibit cable operators and other
entities that are subject to section 628
from enforcing existing exclusivity
clauses and executing contracts
containing new ones. These other
entities are LECs and open video
systems and are discussed in section III
below.

31. Specifically, 60 days after
publication of this Report and Order in
the Federal Register, no cable operator
or multichannel video programming
distributor subject to section 628 of the
Act shall enforce or execute any
provision in a contract that grants it the
exclusive right to provide any video
programming service (alone or in
combination with other services) to a
MDU. Any such exclusivity clause shall
be null and void.

32. We fashion the prohibition
pursuant to section 628 for several
reasons. First, that provision is a basis
of our statutory authority to regulate
exclusivity clauses. Second, incumbent
cable operators, which are subject to
section 628, are the beneficiaries of the
vast majority of exclusivity clauses. As
described above, incumbent cable
operators are primarily responsible for
the recent increase in newly executed
exclusivity clauses. Also, the evidence
in the record indicates that incumbent
cable operators are using them to
impede the entry of new competitors
into the MVPD market in many areas.
Incumbent cable operators are still by
far the dominant force in the MVPD
business, with a market share most
recently measured at 67 percent and the
ability to impose steadily rising prices.
Our prohibition is limited to those
MVPDs covered by section 628(b). It
does not reach PCOs or DBS providers
because we do not have an adequate
record on which to decide whether such
a prohibition is warranted for non-cable
operators. Nevertheless, we are adopting
a Further Notice of Proposed
Rulemaking in order to develop such a
record and, based on it, evaluate
whether action is called for.

33. We put no time limit on the
prohibition we adopt in the instant
order and we do not exempt from it any
kind of MDU or any geographic
location. We do, however, limit our
prohibition to those residential real
estate developments that we define as
MDU:s as discussed above.

34. The rule we adopt in this
proceeding is consistent with the
longstanding Congressional prohibition
of exclusive franchises for cable service
and the statement in our most recent
Inside Wiring Order that ““[n]ew entrants
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to the video services and telephony
markets should not be foreclosed from
competing for consumers in multi-unit
buildings.”

35. The rule we adopt in this
proceeding prohibits both the
enforcement of existing exclusivity
clauses and the execution of new ones.
Both have the same competition- and
broadband-deterring effect that harms
consumers. A rule that left exclusivity
clauses in effect would allow the vast
majority of the harms caused by such
clauses to continue for years, and we
believe that it is strongly in the public
interest to prohibit such clauses from
being enforced. Those harms would
continue indefinitely in the cases of
exclusivity clauses that last perpetually
or contemplate automatic renewal upon
the renewal of the incumbent cable
operator’s franchise.

36. Our prohibition of the
enforcement of existing exclusivity
clauses does not disturb legitimate
expectations of investors in MDUs and
the video service providers affected by
this Order. The lawfulness of
exclusivity clauses has been under our
active scrutiny for a decade, making the
parties to them aware that such clauses
may be prohibited. Although we have
not prohibited enforcement of them
until now, we had previously
recognized the reasons for doing so but
had lacked an adequate record on which
to base such a decision. We have
prohibited the enforcement of
exclusivity clauses for satellite-
delivered programming before. For
example, the Commission prohibits,
with respect to distribution to persons
in areas served by cable operators and
other MVPDs covered by section 628(b),
exclusivity clauses for satellite cable
programming and satellite broadcast
programming between a cable operator
and a vendor of such programming in
which a cable operator has an
attributable interest, unless the
Commission determines that such
contracts are in the public interest. Also,
in the context of commercial
telecommunications services, the
Commission has prohibited the
execution of exclusive access
arrangements in multiple tenant
environments and has sought comment
on whether to prohibit the enforcement
of existing exclusive access provisions.
We recognize that the Commission has
yet to address the issue raised in the
Competitive Networks Further Notice of
Proposed Rulemaking regarding the
enforceability of exclusivity clauses for
telecommunications services in
residential MDUs. In light of the
competitive parity implications, we will
resolve that issue within the next two

months. Some states have given some or
all MVPD providers rights of access to
MDUs.

37. Moreover, incumbent cable
operators will still be able to use their
equipment in MDUs to provide service
to residents who wish to continue to
subscribe to their services. Finally, we
note that the rule we adopt today does
not require that any new entrant be
given access to any MDU. A MDU
owner still retains the rights it has
under relevant state law to deny a
particular provider the right to provide
service to its property. We merely
prohibit the enforcement of existing
exclusivity clauses and the execution of
new ones by cable operators. While this
Order prohibits the enforcement of
existing exclusivity clauses, it does not,
on its own terms, purport to affect other
provisions in contracts containing
exclusivity clauses.

38. We reject proposals that we
should exempt contracts with
exclusivity clauses from this prohibition
on a case-by-case basis or that we
should allow exclusivity clauses for
small cable operators, cable operators in
rural areas, MVPDs that are found to
lack “market power,” MVPDs other than
incumbent cable operators, ‘“‘planned
communities,” and new real estate
developments. We are reluctant to deny
any large class of MDU residents the
benefits of increased competition or to
allow any cable operator to engage in
future harmful conduct. Finally, we
wish to avoid the burden that would be
imposed by numerous individual
adjudications about whether market
power or some other undesirable
condition exists in an individual MDU
or community, or whether a particular
entity in an allegedly unique situation is
exempted from the prohibition. In
addition, as discussed in section III
below, restrictions adopted pursuant to
section 628(b) apply automatically to
certain categories of MVPDs pursuant to
sections 602(7), 628(j), and 653(c)(1)(A).

39. Some commenters have suggested
that we allow exclusivity clauses for a
period of years or that we put a time
limit on our prohibition of them, such
as a specific term of years, the end of the
current franchise of the incumbent cable
operator, until “effective competition”
is found to exist in an area, or until
some other measure of competition is
shown. We decline these suggestions.
We are reluctant to grant any
communications companies an artificial
period of immunity from pro-
competitive regulation during which the
recovery of their investment is
guaranteed; companies in
communications markets regularly
invest billions of dollars without any

such guarantees. Chiefly, we wish to
avoid the burden of individualized
adjudications and measurements
because we believe that they would
burden us and the industry, and we
believe that the limited benefits that
such clauses confer are outweighed by
their deleterious long-term effects on the
provision of competitive services to
consumers.

III. Legal Authority

40. Several sources afford the
Commission ample authority to prohibit
exclusivity clauses in contracts between
cable operators and owners of MDUs.
First, consistent with our tentative
conclusion in the Notice, we conclude
that we have authority under section
628(b) of the Act to adopt rules
prohibiting cable operators from
enforcing or executing contracts that
give them the exclusive right to provide
video programming services (alone or in
combination with other services) to
MDUs. Moreover, we conclude that
pursuant to the Act the same
prohibition will apply to common
carriers or their affiliates that provide
video programming directly to
subscribers under section 628(j) of the
Act and to operators of open video
systems under section 653(c)(1). Finally,
we conclude that, even in the absence
of this explicit statutory authority, we
have ancillary authority to prohibit
incumbent cable operators from entering
into contracts that are for the provision
of video services to MDUs and that
contain exclusivity clauses.

41. Turning first to cable operators,
the plain language of the statute
provides a solid legal foundation for the
rule adopted today. Section 628(b)
broadly states that:

“[ilt shall be unlawful for a cable operator
* * *to engage in unfair methods of
competition or unfair or deceptive acts or
practices, the purpose or effect of which is
to hinder significantly or to prevent any
multichannel video programming distributor
from providing satellite cable programming
or satellite broadcast programming to
subscribers or consumers.”

42. Section 628(c)(1), in turn, directs
the Commission, “in order to promote
the public interest, convenience, and
necessity by increasing competition and
diversity in the multichannel video
programming market and the continuing
development of communications
technologies,” to promulgate rules
specifying the conduct prohibited by
section 628(b).

43. The plain language of section
628(b) encompasses the conduct at issue
here. First, although we have never
specifically defined what constitutes an
“unfair method of competition” or
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“unfair * * * act or practice” beyond
that conduct specifically proscribed in
section 628(c)(2), we have recognized
that there is additional conduct that
could be proscribed under section
628(b). As discussed above, the use of
an exclusivity clause by a cable operator
to “lock up” a MDU owner is an unfair
method of competition or unfair act or
practice because it can be used to
impede the entry of competitors into the
market and foreclose competition based
on the quality and price of competing
service offerings. Moreover, as we have
shown above, such a contract clearly
has the effect of preventing a MVPD
from providing satellite programming to
consumers. Indeed, by its very nature,
such an exclusivity clause prevents
other MVPDs from providing service to
the consumers who live in the MDU.

44. We reject Advance/Newhouse
Communications’s suggestion that this
interpretation of section 628(b) suffers a
logical flaw—why would Congress only
focus on “satellite” programming if it
sought to vest the Commission with the
authority to “curb unfair practices in the
cable industry generally.” First, we are
not finding that section 628(b) vests the
Commission with some unlimited
authority to limit unfair practices in the
cable industry. Rather, we are finding
that the language of section 628(b)
prohibits unfair methods of competition
with the purpose or effect of hindering
significantly or preventing MVPDs from
providing satellite cable and broadcast
programming to consumers. Moreover,
we acknowledge that section 628 was
primarily, but not exclusively,
concerned about the vertical integration
of cable operators and satellite
programming vendors, and thus section
628 significantly focuses on those
relationships. In addition, we note that
our decision to prohibit exclusivity
clauses for the provision of video
services to MDU owners is consistent
with the focus on satellite programming
because most programming is delivered
via satellite. Thus, we have explicit
authority under section 628(b) to
prohibit cable operators from entering
into exclusivity clauses with MDU
owners.

45. We note that the New Jersey
Division of Rate Counsel raises a
number of issues, including the
argument that the Commission’s
regulation of exclusivity clauses for
MDUs violates the Tenth Amendment of
the U.S. Constitution, that hinge on its
view that the Commission lacks any
authority to adopt the prohibition on
exclusivity clauses described herein. We
need not address these tangential issues
because, as explained herein, we find

that we have specific statutory authority
to adopt the prohibition.

46. Contrary to commenters’
suggestions, the Commission’s authority
under section 628(b) is not restricted to
unfair methods of competition or unfair
or deceptive practices that deny MVPDs
access to programming. Section 628(b)
is not so narrowly drawn.
Anticompetitive practices can hinder or
prevent MVPDs from providing
programming to consumers either by
blocking their access to programming or
by blocking their access to consumers,
and there is nothing in section 628(b)
that suggests that the Commission’s
authority is limited to the former.
Although NCTA argues that the
language “from providing satellite cable
programming or satellite broadcast
programming to subscribers or
consumers’ indicates that section
628(b) was ‘““squarely directed at
practices that unfairly denied MVPDs
access to programming,” the better
reading is the one based on the clear
and complete terms of the provision:
any practices that unfairly deny MVPDs
the ability to provide such programming
to consumers are prohibited. Had
Congress wanted section 628(b) to
proscribe only practices denying
MVPDs access to programming, it could
easily have done so by focusing that
provision explicitly on conduct that
impairs MVPDs’ access to programming.
Congress knew how to draft narrowly
drawn provisions of that kind as
evidenced by another subsection,
section 628(c)(2), which proscribes
specific conduct hindering MVPDs’
access to programming. Thus, we
believe that our interpretation of section
628(b) gives meaning to the broad, plain
language of the statutory provision.

47. We recognize, as commenters
point out, that much of section 628’s
legislative history focuses on MVPDs’
access to programming. However, the
legislative history indicates that a
primary concern underlying section 628
was fostering competition among cable
operators and enhancing consumer
choice. For example, the Conference
Report on section 628 reflects a concern
that is broader than MVPDs’ access to
programming:

“[TIhe conferees expect the Commission to
address and resolve the problems of
unreasonable cable industry practices,
including restricting the availability of
programming and charging discriminatory
prices to non-cable technologies. The
conferees intend that the Commission shall
encourage arrangements which promote the
development of new technologies providing
facilities based competition to cable and
extending programming to areas not served
by cable.”

48. Our adoption of a rule prohibiting
exclusivity clauses addresses the
Congressional concerns underlying
section 628(b). The rule will prohibit
the continuation and proliferation of an
anticompetitive cable practice that has
erected a barrier to the provision of
competitive video services. It also will
promote the development of new
technologies that will provide facilities-
based competition to existing cable
operators, and thus serves the purposes
set forth in section 628(a) (as well as
other provisions of law, such as section
706 of the Telecommunications Act of
1996). As Verizon points out, fiber optic
services and interactive video are new
facilities-based technologies that
competitors seek to deploy. Exclusivity
clauses prevent competitive MVPDs
from providing satellite cable and
broadcast programming to consumers by
means of such new technologies.
SureWest similarly argues that, because
the deployment of broadband networks
and the provision of video service are
intrinsically linked, exclusivity clauses
that prevent it from providing video
services compromise its ability to
deploy other advanced
telecommunications services, by
inhibiting its ability to market a package
of services that consumers demand and
reducing the revenues it needs to
support investment in new and
innovative services.

49. More broadly, prohibiting
exclusivity clauses for the provision of
video services will further the purposes
of the 1992 Cable Act and the 1934 Act.
As several commenters point out, the
1992 Cable Act sought to promote
competition and consumer choice in
cable communications. In addition, the
purpose of the Communications Act of
1934, as amended, is “to make available,
so far as possible, to all the people of the
United States * * * arapid, efficient,
Nation-wide and world-wide wire and
radio communication service with
adequate facilities at reasonable
charges.” Moreover, section 706 of the
Telecommunications Act of 1996 directs
the Commission to “encourage the
deployment on a reasonable and timely
basis of advanced telecommunications
capability to all Americans * * * 7.
Removing barriers to allow access to a
broad segment of consumers in the
multichannel video programming
distribution market by prohibiting
exclusivity clauses for the provision of
video services will further these
statutory purposes. As Verizon notes,
once a MDU owner is “locked” into an
exclusivity clause, “residents are
prevented from choosing alternative
services that they might prefer—on the
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basis of price, quality, and innovative
and technologically advanced service
offerings.” Thus, contrary to some
commenters’ arguments, our
interpretation of section 628(b) to
prohibit exclusivity clauses for the
provision of video services is not only
consistent with the plain language of
that statutory provision and confirmed
by that provision’s legislative history,
but also furthers the broader purposes of
the Act. We also find that Congress’s
failure in 1984 to include a provision
that would have mandated access to
MDUs for cable service has no bearing
on our interpretation of the subsequent
legislation that became the 1992 Cable
Act, particularly since there is no
evidence that Congress’s failure to act in
1984 is at all related to the action it did
take in adopting section 628(b) in 1992.

50. We disagree with those
commenters who argue that the
regulatory requirements outlined in
section 628(c) circumscribe the
Commission’s authority to prohibit
exclusivity clauses for the provision of
video services. For example, Real
Access Alliance (“RAA”) states that the
specific provisions of sections
628(c)(2)(A), (B), (C), and (D) establish
the full scope of the Commission’s
authority under section 628. However,
nothing in these provisions indicates
that they were intended to establish the
outer limits of the Commission’s
authority under section 628(b). In fact,
the very title of section 628(c)(2),
“Minimum Contents of Regulations,”
strongly suggests that the rules the
Commission was required to implement
had to cover the conduct described in
sections 628(c)(2) at the least, but that
the Commission’s authority under
section 628(b) was broader. The term
“minimum” indicates that more could
be covered since it is defined as “the
least quantity assignable, admissible, or
possible.” (Webster’s New Collegiate
Dictionary (1977).) This interpretation is
confirmed by section 628(c)(1), which
grants the Commission wide latitude to
“specify particular conduct that is
prohibited by [section 628(b)].” Other
commenters’ suggestions along the same
lines are unconvincing for the same
reasons.

51. As pointed out by several
commenters, the Commission’s
implementation of this provision to date
has focused on ensuring MVPD access
to the programming they need to
provide a viable and competitive
multichannel alternative to consumers,
i.e., on the regulations adopted pursuant
to section 628(c)(2). In the decision
initially implementing section 628, the
Commission described the provision as
“intended to increase competition and

diversity in the multichannel video
programming market, as well as to foster
the development of competition to
traditional cable systems, by prescribing
regulations that govern the access by
competing multichannel systems to
cable programming services.”
Nevertheless, the Commission stated:

“Neither the record of this proceeding nor
the legislative history offer much insight into
the types of practices that might constitute a
violation of the statute with respect to the
unspecified ‘“unfair practices” prohibited by
section 628(b) beyond those more specifically
referenced in section 628(c). The objectives
of the provision, however, are clearly to
provide a mechanism for addressing those
types of conduct, primarily associated with
horizontal and vertical concentration within
the cable and satellite cable programming
field, that inhibit the development of
multichannel video distribution competition.
* * * [A]lthough the types of conduct more
specifically referenced in the statute * * *
appear to be the primary areas of
congressional concern, section 628(b) is a
clear repository of Commission jurisdiction
to adopt additional rules or to take additional
actions to accomplish the statutory objectives
should additional types of conduct emerge as
barriers to competition and obstacles to the
broader distribution of satellite cable and
broadcast video programming.”

Viewing the implementation history as
a whole, the Commission’s early focus
on program access is not surprising. It
was shaped both by the specific
provisions of section 628(c)(2)—since
these regulations were statutorily
required and thus appeared to be of the
most pressing concern to Congress—and
the policy goal in the 1992 Cable Act of
‘“’rely[ing] on the marketplace, to the
maximum extent feasible’ in promoting
the availability of programming to the
public.” But the Commission’s prior
attention to these requirements in no
way precludes its exercise of clear
statutory authority to regulate unfair
practices, beyond program access,
which have the purpose or effect of
hindering significantly or preventing the
provision of certain programming to
subscribers or consumers. The
Commission has imposed no such
artificial limitation on the scope of its
authority, and section 628(b) does not
require it.

52. The Commission has authority to
delineate by rule conduct prohibited
under section 628(b) in order to promote
the public interest through increased
competition and diversity in the MVPD
market and continued development of
communications technologies. We have
explained how a rule prohibiting
exclusivity clauses for the provision of
video services promotes the public
interest here because it will likely
increase competition in the MVPD

market and promote continued
development of communications
technologies. Thus, we find that we may
by rule prohibit cable operators from
executing exclusivity clauses for the
provision of video services to MDUs.

53. This prohibition necessarily also
applies to common carriers and open
video systems. Although section 628(b)
extends only to cable operators, section
628(j) explicitly states that “[a]ny
provision that applies to a cable
operator under this section shall apply
to a common carrier or its affiliate that
provides video programming by any
means directly to subscribers.” In
addition, section 653(c)(1)(A) provides
that “[a]lny provision that applies to a
cable operator under (A) section|[ |
* % %628 * * * of this title shall apply
* * *to any operator of an open video
system.” Thus, pursuant to sections
628(j) and 653(c)(1)(A), our prohibition
on exclusivity clauses for the provision
of video services applies to both any
common carrier or its affiliate and also
to OVS operators to the extent that these
entities provide video programming to
subscribers or consumers.

54. Although we believe that we have
specific statutory authority to adopt this
prohibition, as described above, we note
that our ancillary authority, under titles
I and III of the 1934 Act, also provides
a sufficient basis to prohibit cable
operators from enforcing or executing
exclusivity clauses for the provision of
video service to MDUs. Courts have long
recognized that, even in the absence of
explicit statutory authority, the
Commission has authority to
promulgate regulations to effectuate the
goals and provisions of the Act if the
regulations are “reasonably ancillary to
the effective performance of the
Commission’s various responsibilities”
under the Act. The Supreme Court has
established a two-part ancillary
jurisdiction test: (1) The regulation must
cover interstate or foreign
communication by wire or radio; and (2)
the regulation must be reasonably
ancillary to the Commission’s statutory
responsibilities. The prohibition we
adopt here applies to “interstate and
foreign communication by wire or
radio,” advances the purposes of both
the 1992 Cable Act and section 706 of
the 1996 Telecommunications Act, and
serves the public interest.

55. Title I confers on the Commission
regulatory jurisdiction over all interstate
radio and wire communication. The
multichannel video services provided
by cable operators are interstate in
nature and are covered by the Act’s
definitions of “radio communications”
and “wire communication.” In addition,
these services fall within the definition
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of “cable service.” Thus, cable services
are within the scope of our subject
matter jurisdiction granted in Title L.

56. In addition, we find that applying
the prohibition against exclusivity
clauses for the provision of video
services to cable operators is reasonably
ancillary to our statutory
responsibilities under the Act. As we
have explained, prohibiting exclusivity
clauses for the provision of video
services to MDUs will prohibit an
anticompetitive cable practice that has
erected a barrier to the provision of
competitive video services. It also will
promote the development of new
technologies that will provide facilities-
based competition to existing cable
operators, and thus serves the purposes
set forth in section 628(a). In addition,
for the same reasons explained above,
applying this prohibition to cable
operators will ensure the furtherance of
the broad goals of the 1992 Cable Act
and the 1934 Act generally.

57. Because several commenters raise
concerns about the treatment of
exclusivity clauses in existing MDU
contracts, we take particular care to
observe that the law affords us wide
authority to prohibit the enforcement of
such clauses where, as here, the public
interest so requires. Indeed, as the
Commission has previously stated,
“Congress intended that rules
promulgated pursuant to implement
section 628 should be applied
prospectively to existing contracts,
except as specifically provided for in
section 628(h).” In addition, the Fifth
Amendment’s Takings Clause presents
no obstacle to prohibiting the
enforcement of existing exclusivity
clauses. To begin with, such a step
obviously does not involve the
permanent condemnation of physical
property and thus does not constitute a
per se taking.

58. Nor does the proposed rule
represent a regulatory taking. The
Supreme Court has outlined the
framework for evaluating regulatory
takings claims as follows: “In all of
these cases, we have eschewed the
development of any set formula for
identifying a ‘taking’ forbidden by the
Fifth Amendment, and have relied
instead on ad hoc, factual inquiries into
the circumstances of each particular
case. To aid in this determination,
however, we have identified three
factors which have particular
significance: (1) The economic impact of
the regulation on the claimant; (2) the
extent to which the regulation has
interfered with distinct investment-
backed expectations; and (3) the
character of the governmental action.”

None of these factors counsels in favor
of finding a regulatory taking here.

59. First, prohibiting the enforcement
of exclusivity clauses will have minimal
adverse economic impact on affected
MVPDs. Nothing in the rule precludes
MVPDs from utilizing the wires they
own to provide services to MDUs or
requires them to jettison capitalized
investments. Neither does it prohibit the
enforcement of other types of
agreements between MDUs or MVPDs,
such as exclusive marketing agreements.
The rule merely prohibits clauses that
serve as a bar to other MVPDs that seek
to provide services to a MDU. The
record in this proceeding demonstrates
that in some cases, exclusivity clauses
in existing MDU contracts impose
adverse and absolute impacts upon
would-be competitors who are
otherwise ready and able to provide
customers the benefits of increased
competition.

60. Second, the rule does not
improperly interfere with investment-
backed expectations. As previously
stated, exclusivity clauses in MDU
contracts have been under active
scrutiny for over a decade, and the
Commission has prohibited the
enforcement of such clauses in similar
contexts. States have also taken action
to prohibit such clauses. Moreover, to
the extent that MVPDs have used
exclusivity clauses to “lock up” MDUs
in anticipation of competitive entry or
to obstruct competition, as described
above, any underlying investment-
backed expectations are not sufficiently
longstanding or pro-competitive in
nature to warrant immunity from
regulation.

61. Finally, with respect to the
character of governmental action, the
rule’s prohibition of the enforcement of
exclusivity clauses in existing MDU
contracts substantially advances the
legitimate governmental interest in
protecting consumers of programming
from “unfair methods of competition or
unfair acts or practices”—an interest
Congress explicitly has recognized and
protected by statute, see 47 U.S.C.
628(b), and commanded the
Commission to vindicate by adopting
appropriate regulations, see id. section
628(c)(1). The rule we adopt today is
based upon the Commission’s detailed
analysis of the harms and benefits of
exclusive MDU contracts, discussed
above in section II, and is carefully
calibrated to promote this interest. In
short, the rule at issue here does not
invoke Justice Holmes’ observation that
“if regulation goes too far it will be
recognized as a taking.”

62. Because the prohibition that we
adopt today applies only to cable

operators, common carriers or their
affiliates that provide video
programming directly to subscribers,
and operators of open video systems,
and does not require MDU owners to
provide access to all MVPDs, we do not
address comments raising concerns
about the Commission’s authority to
mandate such access. However, we
reject arguments suggesting that the
Commission has no authority to regulate
such entities’ contractual conduct
because of the tangential effect of such
regulation on MDU owners. As
explained above, sections 628(b), 628(j),
and our ancillary jurisdiction provide
ample bases for regulating these specific
MVPDs. Moreover, sections 4(i), 201(b),
and 303(r