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Presidential Documents

Title 3—

The President

[FR Doc. 08—990
Filed 3-6-08; 8:45 am]
Billing code 4710-10-P

Presidential Determination No. 2008-13 of February 28, 2008

Waiver of Restriction on Providing Funds to the Palestinian
Authority

Memorandum for the Secretary of State

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including section 650(b) of the Depart-
ment of State, Foreign Operations, and Related Programs Appropriations
Act, 2008 (Division ], Public Law 110-161) (the “Act”), I hereby certify
that it is important to the national security interests of the United States
to waive the provisions of section 650(a) of the Act, in order to provide
funds appropriated to carry out chapter 4 of part II of the Foreign Assistance
Act of 1961, as amended, to the Palestinian Authority.

You are directed to transmit this determination to the Congress, with a
report pursuant to section 650(d) of the Act, and to publish the determination

in the Federal Register.

THE WHITE HOUSE,
Washington, February 28, 2008.
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applicability and legal effect, most of which
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the Superintendent of Documents. Prices of
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DEPARTMENT OF HOMELAND
SECURITY

Bureau of Customs and Border
Protection

19 CFR Part 122
[USCBP-2007-0017; CBP Dec. 08-01]

Addition of San Antonio International
Airport to List of Designated Landing
Locations for Certain Aircraft

AGENCY: Customs and Border Protection;
Department of Homeland Security.

ACTION: Final rule.

SUMMARY: This document amends the
Customs and Border Protection (CBP)
Regulations by adding the San Antonio
International Airport (SAT), located in
San Antonio, Texas, to the list of
designated airports at which certain
aircraft arriving in the continental
United States from certain areas south of
the United States must land for CBP
processing. This amendment is made to
improve the effectiveness of CBP
enforcement efforts to combat the
smuggling of contraband by air into the
United States from the south.

DATES: April 7, 2008.

FOR FURTHER INFORMATION CONTACT: Fred
Ramos, Program Manager, Admissibility
and Passenger Programs, Office of Field
Operations, Customs and Border
Protection at (202) 344-3726.
SUPPLEMENTARY INFORMATION:

Background

In a Notice of Proposed Rulemaking
(NPRM) published in the Federal
Register on September 11, 2007, CBP
proposed to amend its regulations by
adding the San Antonio International
Airport (SAT), located in San Antonio,
Texas, to the list of designated airports
at which certain aircraft arriving in the
continental United States from certain
areas south of the United States must

land for CBP processing. See 72 FR
51730.

As part of CBP’s efforts to combat
drug-smuggling activities, CBP air
commerce regulations were amended in
1975 by Treasury Decision (T.D.) 75—
201, to impose special reporting
requirements and control procedures on
certain aircraft arriving in the
continental United States via the U.S./
Mexican border, the Pacific Coast, the
Gulf of Mexico, or the Atlantic Coast
from certain locations in the southern
portion of the Western Hemisphere.
These special reporting requirements
apply to all aircraft except the
following: Public aircraft; those aircraft
operated on a regularly published
schedule, pursuant to a certificate of
public convenience and necessity or
foreign aircraft permit issued by the
Department of Transportation
authorizing interstate, overseas air
transportation; and those aircraft with a
seating capacity of more than 30
passengers or a maximum payload
capacity of more than 7,500 pounds
which are engaged in air transportation
for compensation or hire on demand.
See 19 CFR 122.23(a). Thus, since 1975,
commanders of such aircraft have been
required to furnish CBP with notice one
hour prior to crossing the coastline or
border, and to land at the nearest airport
to the point of crossing designated by
CBP for processing.

Specifically, the regulations provide
that subject aircraft arriving in the
continental United States from certain
areas south of the United States must
furnish a notice of intended arrival to
the designated airport located nearest
the point of crossing. 19 CFR 122.23.
Section 122.24(b) provides that, unless
exempt, such aircraft must land at
designated airports for CBP processing
and delineates the airports designated
for reporting and processing purposes
for these aircraft. 19 CFR 122.24(b).

During the previous six years, aircraft
subject to the special reporting
requirements entering the United States
from the specified foreign areas at a
point of crossing near San Antonio,
were required to land at San Antonio
International Airport (SAT) for
processing by CBP. These international
flights have been arriving at SAT since
November 2000, when SAT was
temporarily designated as an airport
where aircraft arriving from certain
southern areas could land pursuant to

section 1453 of the Tariff Suspension
and Trade Act of 2000 (Pub. L. 106-476,
Nov. 9, 2000). The Miscellaneous Trade
and Technical Corrections Act of 2004
(Pub. L. 108—429, Dec. 3, 2004)
effectively extended the airport’s
designation through November 9, 2006.

This statutory designation has now
expired. Community officials from San
Antonio, Texas and the surrounding
region have written CBP requesting that
SAT be designated by regulation as an
airport where aircraft arriving from
certain southern areas must land.

During the six years that SAT has
been statutorily designated as an airport
at which these aircraft arriving from the
south may land for customs processing,
CBP has reported no incidents or
problems arising from this designation.
Such a designation will impose no
additional burdens on CBP as CBP
already has a significant presence at
SAT, processing international
passengers arriving on scheduled
commercial airliners as a landing rights
airport. These same CBP personnel have
been processing passengers arriving
from the south since SAT was
temporarily designated as an airport
where aircraft arriving from the south
could land pursuant to the Tariff
Suspension and Trade Act of 2000. SAT
provides facilities and security and law
enforcement support services, at no
charge to CBP, to assist in the
processing of aircraft. Consequently,
CBP proposed in the NPRM to
permanently designate SAT as an
airport where certain aircraft, arriving in
the United States from south of the
United States, are authorized to land for
CBP processing.

Analysis of Comments and Conclusion

CBP received 34 comments in
response to the NPRM. These comments
were all in favor of the proposal. Each
comment was favorable in its entirety;
no alternate courses of action,
limitations or possible problems were
presented by the commenters. As CBP
continues to believe that this
amendment will improve the
effectiveness of CBP enforcement efforts
to combat the smuggling of contraband
by air into the United States from the
south, CBP is, as proposed, adding SAT
to the list of designated airports at
which certain aircraft arriving in the
continental United States from certain
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areas south of the United States must
land for CBP processing.

Authority

This change is made under the
authority of 5 U.S.C. 301, 19 U.S.C.
1433, 1644a, 1624, and 6 U.S.C. 203.

The Regulatory Flexibility Act and
Executive Order 12866

This amendment expands the list of
designated airports at which certain
aircraft may land for customs
processing. As described in this
document, certain international flights
have been arriving at SAT, pursuant to
statute, from November 2000, through
November 9, 2006. The expansion of the
list of designated airports to include
SAT will not result in any new impact
on affected parties but will result in a
continuation of the previous situation.
Therefore, CBP certifies that this rule
will not have significant economic
impact on a substantial number of small
entities. Accordingly, the document is
not subject to the regulatory analysis or
other requirements of 5 U.S.C. 603 and
604 of the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The Office of
Management and Budget has
determined that this rule is not a
significant regulatory action as defined
under Executive Order 12866.

Signing Authority

This amendment to the regulations is
being issued in accordance with 19 CFR
0.2(a) pertaining to the authority of the
Secretary of Homeland Security (or his
or her delegate) to prescribe regulations
not related to customs revenue
functions.

List of Subjects in 19 CFR Part 122

Air carriers, Aircraft, Airports,
Customs duties and inspection, Freight.

Amendments to Regulations

m Part 122, Code of Federal Regulations
(19 CFR part 122) is amended as set
forth below:

PART 122—AIR COMMERCE
REGULATIONS

m 1. The authority citation for part 122,
19 CFR, continues to read as follows:
Authority: 5 U.S.C. 301; 19 U.S.C. 58b, 66,

1431, 1433, 1436, 1448, 1459, 1590, 1594,
1623, 1624, 1644, 1644a, 2071 note.

* * * * *

§122.24 [Amended]

m 2.In § 122.24(b) the chart is amended
by adding to the list of airports, in
alphabetical order in the “Location”
column, “San Antonio Tex” and on the

same line, in the “Name” column, “San
Antonio International Airport.”

Dated: March 3, 2008.
Michael Chertoff,
Secretary.
[FR Doc. E8—4578 Filed 3-6—08; 8:45 am]|
BILLING CODE 9111-14-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 526

Intramammary Dosage Forms;
Cephapirin Benzathine

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by Fort
Dodge Animal Health, Division of
Wyeth. The supplemental NADA
provides for a revision to the labeling of
cephapirin benzathine intramammary
infusion administered to dairy cows
entering their dry period for the
treatment of mastitis.

DATES: This rule is effective March 7,
2008.

FOR FURTHER INFORMATION CONTACT:
Cindy L. Burnsteel, Center for
Veterinary Medicine (HFV-130), Food
and Drug Administration, 7500 Standish
Pl., Rockville, MD 20855, 240—276—
8341, e-mail:
cindy.burnsteel@fda.hhs.gov.

SUPPLEMENTARY INFORMATION: Fort
Dodge Animal Health, Division of
Wyeth, 800 Fifth St. NW., Fort Dodge,
IA 50501, filed a supplement to NADA
108-114 that revises labeling of CEFA-
DRI (cephapirin benzathine)
Intramammary Infusion administered to
dairy cows entering their dry period for
the treatment of mastitis. The
application is approved as of February
7, 2008, and the regulations are
amended in 21 CFR 526.363 to reflect
the approval, an editorial change, and a
current format.

Approval of this supplemental NADA
did not require review of additional
safety or effectiveness data or
information. Therefore, a freedom of
information summary is not required.

FDA has determined under 21 CFR
25.33(a)(1) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,

neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 526

Animal drugs.
m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 526 is amended as follows:

PART 526—INTRAMAMMARY DOSAGE
FORMS

m 1. The authority citation for 21 CFR
part 526 continues to read as follows:

Authority: 21 U.S.C. 360b.

§526.363 [Amended]
m 2.In §526.363, at the end of
paragraph (d)(2), add “, including
penicillin-resistant strains”’; and in the
second sentence of paragraph (d)(3),
remove “use’” and add in its place
“used”.

Dated: February 27, 2008.
Bernadette Dunham,
Director, Center for Veterinary Medicine.
[FR Doc. E8—4473 Filed 3—6—08; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 600

[Docket No. FDA-2008—-N-0135] (formerly
Docket No. 2007N-0284]

Revision of the Requirements for Live
Vaccine Processing; Confirmation of
Effective Date

AGENCY: Food and Drug Administration,
HHS.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: The Food and Drug
Administration (FDA) is confirming the
effective date of March 18, 2008, for the
direct final rule that appeared in the
Federal Register of October 18, 2007 (72
FR 59000). The direct final rule amends
the biologics regulations by providing
options to the existing requirements for
the processing of live vaccines. This
document confirms the effective date of
the direct final rule.
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DATES: Effective date confirmed: March
18, 2008.

FOR FURTHER INFORMATION CONTACT:
Stephen Ripley, Center for Biologics
Evaluation and Research (HFM—-17),
Food and Drug Administration, 1401
Rockville Pike, suite 200N, Rockville,
MD 20852-1448, 301-827-6210.
SUPPLEMENTARY INFORMATION: In the
Federal Register of October 18, 2007 (72
FR 59000), FDA solicited comments
concerning the direct final rule for a 75-
day period ending January 2, 2008. FDA
stated that the effective date of the
direct final rule would be on March 18,
2008, 75 days after the end of the
comment period, unless any significant
adverse comment was submitted to FDA
during the comment period. FDA
received two letters of comment on the
direct final rule. However, neither of
these constitutes significant adverse
comment. Therefore, FDA is confirming
the effective date of the direct final rule.
The two comments received were from
private industry and an individual. The
comments received and FDA’s
responses to the comments are
discussed as follows:

Both comments requested
clarification of the change under the
new 21 CFR 600.11(e)(4)(i)(B), the
language for which was taken directly
from the existing 21 CFR 600.11(e)(4).
One comment asked whether the
requirements under this section are
intended to cover research and
development. The comment also asked
for the definition of “microorganism”
and whether “test” refers to viral
inactivation.

The new provision mirrors the last
sentence in the existing provision. The
requirements under 21 CFR
600.11(e)(4)(1)(B) apply to buildings and
equipment used for the manufacture of
biological products regulated by FDA,
not for research and development. We
do not believe it is necessary to define
the term “microorganism,” as this is a
generally understood term, and is used
throughout 21 CFR part 600. The terms
“test”” and “‘test procedures” do not
refer to manufacturing steps such as
viral inactivation.

Another comment asked whether the
industry practice of using biological
indicators for equipment or materials
sterilization qualification is consistent
with the requirements in new 21 CFR
600.11(e)(4)(i)(B).

This direct final rule does not apply
to microorganisms used as biological
indicators for validation, qualification
or monitoring of sterilization cycles.
The rule does not change the
requirements for those products set
forth in 21 CFR 600.11(e)(2).

Authority: Therefore, under the
Federal Food, Drug, and Cosmetic Act
and the Public Health Service Act, and
under authority delegated to the
Commissioner of Food and Drugs, the
amendments issued thereby become
effective on March 18, 2008.

Dated: February 29, 2008.
Jeffrey Shuren,
Assistant Commissioner for Policy.
[FR Doc. E8—4471 Filed 3—6—-08; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[TD 9385]

RIN 1545-BG65

Diversification Requirements for

Variable Annuity, Endowment, and Life
Insurance Contracts

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations concerning the
diversification requirements of section
817(h) of the Internal Revenue Code
(Code). The regulations expand the list
of holders whose beneficial interests in
an investment company, partnership, or
trust do not prevent a segregated asset
account from looking through to the
assets of the investment company,
partnership, or trust, to satisfy the
requirements of section 817(h). The
regulations also remove the sentence in
§1.817-5(a)(2) that provides that the
payment required to remedy an
inadvertent diversification failure must
be based on the tax that would have
been owed by the policyholders if they
were treated as receiving the income on
the contract. The regulations affect
insurance companies that issue variable
contracts and affect policyholders who
purchase such contracts.

DATES: Effective/applicability date:
These regulations are effective as of
March 7, 2008.

FOR FURTHER INFORMATION CONTACT:
James Polfer, (202) 622—3970 (not a toll-
free number).

SUPPLEMENTARY INFORMATION:

Background

Section 817(d) defines a variable
contract for purposes of part I of
subchapter L of the Code (sections 801—
818). For a contract to be a variable
contract, it must provide for the

allocation of all or a part of the amounts
received under the contract to an
account that, pursuant to state law or
regulation, is segregated from the
general asset accounts of the issuing
insurance company. In addition, for a
life insurance contract to be a variable
contract, it must qualify as a life
insurance contract for Federal income
tax purposes, and the amount of the
death benefits (or the period of
coverage) must be adjusted on the basis
of the investment return and the market
value of the segregated asset account; for
an annuity contract to be a variable
contract, it must provide for the
payment of annuities, and the amounts
paid in, or the amount paid out, must
reflect the investment return and the
market value of the segregated asset
account; for a contract that provides
funding of insurance on retired lives to
be a variable contract, the amounts paid
in, or the amounts paid out, must reflect
the investment return and the market
value of the segregated asset account.

Section 817(h)(1) provides that a
variable contract that is based on a
segregated asset account is not treated as
an annuity, endowment, or life
insurance contract unless the segregated
asset account is adequately diversified
in accordance with regulations
prescribed by the Secretary. If a
segregated asset account is not
adequately diversified for a calendar
quarter, then the contracts supported by
that segregated asset account are not
treated as annuity, endowment, or life
insurance contracts for that period and
subsequent periods, even if the
segregated asset account is adequately
diversified in those subsequent periods.
Under § 1.817-5(a), if a segregated asset
account is not adequately diversified,
income earned by that segregated asset
account is treated as ordinary income
received or accrued by the
policyholders. Section 1.817-5(a)(2)
provides conditions an issuer of a
variable contract must satisfy in order to
correct an inadvertent failure to
diversify. Rev. Proc. 92-25, 1992—1 CB
741, see § 601.601(d)(2) of this chapter,
sets forth in more detail the procedure
by which an issuer may request the
relief described in §1.817-5(a)(2).

Congress enacted the diversification
requirements of section 817(h) to
“discourage the use of tax-preferred
variable annuity and variable life
insurance primarily as investment
vehicles.” H.R. Conf. Rep. No. 98-861,
at 1055 (1984). In section 817(h)(1),
Congress granted the Secretary broad
regulatory authority to develop rules to
carry out this intent. Congress directed
that these standards be imposed because
“by limiting a customer’s ability to



12264

Federal Register/Vol.

73, No. 46/Friday, March 7, 2008/Rules and Regulations

select specific investments underlying a
variable contract, [adequate
diversification] will help ensure that a
customer’s primary motivation in
purchasing the contract is more likely to
be the traditional economic protections
provided by annuities and life
insurance.” S. Prt. 98-169, Vol. I at 546
(1984). A primary directive from
Congress to Treasury in enacting the
standards was to “deny annuity or life
insurance treatment for investments that
are publicly available to investors.” H.R.
Conf. Rep. No. 98-861, at 1055 (1984).

Section 817(h)(4) provides a look-
through rule under which taxpayers do
not treat the interest in a regulated
investment company (RIC) or trust as a
single asset of the segregated asset
account but rather apply the
diversification tests by taking into
account the assets of the RIC or trust.
Section 817(h) further provides that the
look-through rule applies only if all of
the beneficial interests in a RIC or trust
are held by one or more insurance
companies (or affiliated companies) in
their general account or segregated asset
accounts, or by fund managers (or
affiliated companies) in connection with
the creation or management of the RIC
or trust.

Under § 1.817-5(f)(1), if look-through
treatment is available, a beneficial
interest in a RIC, real estate investment
trust, partnership, or trust that is treated
under sections 671 through 679 as
owned by the grantor or another person
(“investment company, partnership or
trust”) is not treated as a single
investment of a segregated asset account
for purposes of testing diversification.
Instead, a pro rata portion of each asset
of the investment company, partnership,
or trust is treated as an asset of the
segregated asset account. Section 1.817—
5(f)(2)(i) provides that the look-through
rule applies to any investment
company, partnership, or trust if (1) all
the beneficial interests in the
investment company, partnership, or
trust are held by one or more segregated
asset accounts of one or more insurance
companies; and (2) public access to the
investment company, partnership, or
trust is available exclusively through the
purchase of a variable contract (except
as otherwise permitted in § 1.817—
5(£)(3)).

Under § 1.817-5(f)(3), look-through
treatment is not prevented by reason of
beneficial interests in an investment
company, partnership, or trust that are

(1) Held by the general account of a
life insurance company or a corporation
related to a life insurance company, but
only if the return on such interests is
computed in the same manner as the
return on an interest held by a

segregated asset account is computed,
there is no intent to sell such interests
to the public, and a segregated asset
account of such life insurance company
also holds or will hold a beneficial
interest in the investment company,
partnership, or trust;

(2) Held by the manager, or a
corporation related to the manager, of
the investment company, partnership or
trust, but only if the holding of the
interests is in connection with the
creation or management of the
investment company, partnership or
trust, the return on such interest is
computed in the same manner as the
return on an interest held by a
segregated asset account is computed,
and there is no intent to sell such
interests to the public;

(3) Held by the trustee of a qualified
pension or retirement plan; or

(4) Held by the public, or treated as
owned by the policyholders pursuant to
Rev. Rul. 81-225, see §601.601(d)(2) of
this chapter, but only if (A) the
investment company, partnership or
trust was closed to the public in
accordance with Rev. Rul. 82-55, 1982—
1 CB 12, see §601.601(d)(2) of this
chapter, or (B) all the assets of the
segregated asset account are attributable
to premium payments made by
policyholders before September 26,
1981, to premium payments made in
connection with a qualified pension or
retirement plan, or to any combination
of such premium payments.

On July 31, 2007, the Treasury
Department and the IRS published a
notice of proposed rulemaking (REG—
118719-07) under section 817 in the
Federal Register (72 FR 41651). The
proposed regulations would expand the
list of holders whose beneficial interests
in an investment company, partnership,
or trust do not prevent a segregated asset
account from looking through to the
assets of the investment company,
partnership, or trust, to satisfy the
requirements of section 817(h). The
proposed regulations also would remove
the sentence in § 1.817-5(a)(2) that
provides that the payment required to
remedy an inadvertent diversification
failure must be based on the tax that
would have been owed by the
policyholders if they were treated as
receiving the income on the contract.
One written comment was received in
response to the notice of proposed
rulemaking, and no public hearing was
requested or held. After consideration of
the comment, the proposed regulations
are adopted as final regulations with the
change discussed below.

Summary of Comment and Explanation
of Revisions

Comment on the Proposed Regulation

A. Amendment to §1.817-5(a)(2)
(Remedy for Inadvertent
Nondiversification)

The regulations remove the sentence
in §1.817-5(a)(2) that provides that the
payment required to remedy an
inadvertent diversification failure must
be based on the tax that would have
been owed by the policyholders if they
were treated as receiving the income on
the contract.

The commentator supports the
removal of the sentence. The
commentator also suggested that the
correction procedures under section
817(h) should be modified to (1) provide
flexibility to more appropriately address
various fact patterns, (2) encourage
taxpayers to establish compliance
practices and procedures, (3) promote
compliance by providing limited fees
for voluntary corrections, (4) provide for
fees and sanctions in graduated steps to
ensure that there is always an incentive
for prompt correction, and (5) provide
for sanctions that are reasonable in light
of the nature, extent, and severity of the
violation. The Treasury Department and
the IRS will consider these comments in
the course of evaluating what steps, if
any, to take in response to submissions
received concerning correction
procedures more generally under Notice
2007-15, 2007-7 L.R.B. 503 (February
12, 2007).

B. Expansion of List of Permitted
Investors Under § 1.817-5(f)(3)

The regulations expand the list of
permitted investors in § 1.817-5(f)(3) to
include (i) qualified tuition programs as
defined in section 529, (ii) trustees of
pension or retirement plans established
and maintained outside of the United
States primarily for the benefit of
individuals substantially all of whom
are nonresident aliens, and (iii) an
account which, pursuant to Puerto
Rican law or regulation, is segregated
from the general asset accounts of the
life insurance company that owns the
account, provided the requirements of
section 817(d) and (h) are satisfied.

The commentator supports such an
expansion of the list of permitted
investors and urged that the list be
further expanded to include segregated
asset accounts of any foreign insurer
that makes an election under section
953(d) to be treated as a domestic
corporation for U.S. tax purposes. A
general rule to this effect would be
beyond the scope of the proposed
regulations and may require a more
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specific examination of the manner in
which such accounts are segregated
under the applicable foreign law.
Accordingly, such an expansion is not
provided in these regulations, but the
Treasury Department and IRS will
consider the issue for possible future
published guidance.

The commentator also urged that
guidance is needed concerning (1) what
steps must be taken to verify that an
entity is a permitted investor, and (2)
what happens if, despite verification
efforts, the entity in question was never
a permitted investor or subsequently
loses its status as such. The Treasury
Department and IRS are aware of this
issue, but have concluded it is beyond
the scope of the proposed regulations
and at this time might better be
addressed by Internal Revenue Bulletin
guidance or by letter ruling.
Accordingly, the issue is not addressed
in these final regulations, but the
Treasury Department and IRS will
consider the issue for possible future
published guidance.

Finally, the commentator suggested
that the language of the amendment that
expands the list of permitted investors
to include certain Puerto Rican accounts
should be clarified to eliminate
confusion. Specifically, in the notice of
proposed rulemaking, the proviso clause
of the amendment stated that such an
account will be a permitted investor
“provided the requirements of section
817(d) and (h) are satisfied.” The
commentator expressed concern that the
language of the amendment as written
in the notice of proposed rulemaking
could be read to present an issue of
circularity (that is, to be a permitted
investor, the account must satisfy
section 817(h), but to satisfy section
817(h), the account must be a permitted
investor.) To eliminate this potential
confusion, the final regulations state
that, solely for purposes of §1.817—
5(f)(3)(vi), the requirement under
section 817(d)(1) that the account be
segregated pursuant to State law or
regulation shall be disregarded and
§ 1.817-5(f)(1) shall be applied without
regard to the Puerto Rican segregated
asset account.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and because the
regulations do not impose a collection
of information on small entities, the

Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, the notice of proposed rulemaking
preceding this regulation was submitted
to the Chief Counsel for Advocacy of the
Small Business Administration for
comment on its impact on small
business.

Drafting Information

The principal author of these final
regulations is James Polfer, Office of the
Associate Chief Counsel (Financial
Institutions and Products), Internal
Revenue Service. However, personnel
from other offices of the Treasury
Department and the IRS participated in
their development.

List of Subjects in 26 CFR Part 1

Income taxes, reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

m Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAX

m Paragraph 1. The authority citation

for part 1 is amended by adding an entry
in numerical order to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.817-5 also issued under 26
U.S.C. 817(h).
m Par. 2. Section 1.817-5 is amended as
follows:
m 1. The last sentence of paragraph
(a)(2)(iii) is removed.
m 2. Paragraph (f)(3)(iii) is revised.
m 3. Paragraph (f)(3)(iv) is redesignated
as paragraph (f)(3)(vii).
m 4. New paragraphs (f)(3)(iv) through
(vi) are added.
m The revisions and additions read as
follows:

§1.817-5 Diversification requirements for
variable annuity, endowment, and life
insurance contracts.

* * * * *

(f) * % %

(3) * kx *

(iii) Held by the trustee of a qualified
pension or retirement plan;

(iv) Held by a qualified tuition
program as defined in section 529;

(v) Held by the trustee of a pension
plan established and maintained outside
of the United States, as defined in
section 7701(a)(9), primarily for the
benefit of individuals substantially all of
whom are nonresident aliens, as defined
in section 7701(b)(1)(B);

(vi) Held by an account which,
pursuant to Puerto Rican law or

regulation, is segregated from the
general asset accounts of the life
insurance company that owns the
account, provided the requirements of
section 817(d) and (h) are satisfied.
Solely for purposes of this paragraph
(£)(3)(vi), the requirement under section
817(d)(1) that the account be segregated
pursuant to State law or regulation shall
be disregarded and § 1.817-5(f)(1) shall
be applied without regard to the Puerto

Rican segregated asset account; or
* * * * *

Linda E. Stiff,

Deputy Commissioner for Services and
Enforcement.

Approved: February 29, 2008.
Eric Solomon,
Assistant Secretary of the Treasury (Tax
Policy).
[FR Doc. E8—4577 Filed 3—6—08; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9383]
RIN 1545-BH21

Guidance Under Section 1502;
Amendment of Matching Rule for
Certain Gains on Member Stock

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final and temporary
regulations.

SUMMARY: This document contains final
and temporary regulations concerning
the treatment of certain intercompany
gain with respect to consolidated group
member stock. These amendments
provide for the redetermination of an
intercompany gain as excluded from
gross income in certain member stock
transactions. These regulations affect
corporations filing consolidated returns.
The text of these temporary regulations
also serves as the text of the proposed
regulations set forth in the notice of
proposed rulemaking on this subject in
the Proposed Rules section in this issue
of the Federal Register.
DATES: Effective Date: These regulations
are effective on March 7, 2008.
Applicability Date: For dates of
applicability, see § 1.1502—
13T(c)(6)(i1)(C)(2) and (H)(7)(ii).
FOR FURTHER INFORMATION CONTACT: John
F. Tarrant or Ross E. Poulsen, (202) 622—
7790 (not a toll-free number).

SUPPLEMENTARY INFORMATION:
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Background

Section 1.1502—-13 provides rules
governing the timing and
characterization of items resulting from
transactions between consolidated
group members. Section 1.1502-13(c)
provides general rules under which the
timing and character of such items can
be deferred or recharacterized to clearly
reflect the taxable income (and tax
liability) of the group as a whole. These
rules generally apply a “matching”
principle under which, in a property
transaction, the seller’s (S) timing is
linked to the buyer’s (B) use of its basis
in the property and S and B’s
characterizations are subject to
redetermination in order to effectuate
single entity principles.

Section 1.1502-13(c)(6)(i) provides a
general rule that S’s intercompany item
might be redetermined under § 1.1502—
13(c)(1)(i) to be excluded from gross
income or treated as a noncapital,
nondeductible amount where B’s
corresponding item is excluded or
nondeductible. However, §1.1502—
13(c)(6)(ii) provides that,
notwithstanding the general rule in
paragraph (c)(1)(i), S’s intercompany
income or gain is redetermined to be
excluded from gross income only to the
extent it involves one of three specific
situations. S’s intercompany income or
gain is redetermined to be excluded
from gross income to the extent B’s
corresponding item is a deduction or
loss and, in the taxable year the item is
taken into account under § 1.1502-13, it
is permanently and explicitly
disallowed under another provision of
the Internal Revenue Code or
regulations. § 1.1502—13(c)(6)(ii)(A). For
this purpose, an amount is not
permanently and explicitly disallowed
to the extent that, among other things,
the Internal Revenue Code or
regulations provide that the amount is
not recognized (for example, a loss that
is realized but not recognized under
section 332 or section 355(c)). §1.1502—
13(c)(6)(ii)(A)(1). S’s intercompany
income or gain is redetermined to be
excluded from gross income to the
extent B’s corresponding item is a loss
that is realized but not recognized under
section 311(a) on a distribution to a
nonmember. § 1.1502—13(c)(6)(ii)(B).
Finally, S’s intercompany item of
income or gain is redetermined to be
excluded from gross income to the
extent ‘“the Commissioner determines
that treating S’s intercompany item as
excluded from gross income is
consistent with the purposes of
§ 1.1502-13 and other provisions of the
Internal Revenue Code and regulations.”
§1.1502-13(c)(6)(ii)(C).

The IRS has received ruling requests
asking the Commissioner to determine
that S’s gain with respect to member
stock should be redetermined as
excluded from gross income, as
described in §1.1502—13(c)(6)(ii)(C). In
considering these requests, the IRS has
concluded that the principles set out in
§1.1502-13(c)(6)(ii)(C) guiding the
Commissioner’s exercise of discretion
are not clear enough to justify the
redetermination of such gain as
excludible. In the context of gain with
respect to member stock, the
intercompany transaction regulations,
and the consolidated return regulations
in general, reflect a balancing of single
and separate entity concerns. Gain with
respect to member stock is often
derivative and duplicative of potential
gain with respect to the member’s
underlying assets. The consolidated
return regulations permit but do not
require the mitigation of this
duplication. In many instances, the
allowed mitigation is tailored very
narrowly to protect against any possible
implication of other consolidated return
policies. See §§1.1502-13(c)(6)(ii)(A),
1.1502-13(f)(5), and 1.1502—13(f)(6).
Thus, for example, although §1.1502—
13(a) provides that the purpose of the
intercompany transaction rules is to
clearly reflect the taxable income of the
group as a whole (which includes the
elimination of duplicated gain),
§1.1502-13(c)(6)(ii)(A)(1) explicitly
contemplates possible gain duplication
where S’s intercompany item is taken
into account due to a section 332 or
section 355(c) transaction. Accordingly,
the IRS generally does not foresee
situations in which it would exercise its
discretion to redetermine intercompany
gain on member stock to be excludible
under § 1.1502—-13(c)(6)(ii)(C).

The IRS and Treasury Department
also do not foresee situations in which
it should be necessary to invoke
§1.1502-13(c)(6)(ii)(C) (the
“Commissioner’s Discretionary Rule”)
with respect to intercompany gain on
property other than stock. Nevertheless,
in the Proposed Rules section in this
issue of the Federal Register (REG—
137573-07), the IRS and Treasury
Department request comments on
whether any such situations are not
appropriately addressed by other
provisions of § 1.1502—13. The
Commissioner’s Discretionary Rule will
be retained while the IRS and Treasury
Department consider such comments.
However, absent compelling comments,
the IRS and Treasury Department
anticipate ultimately eliminating the
Commissioner’s Discretionary Rule.

The IRS and Treasury Department,
however, have identified one additional

situation in which it would be
appropriate to allow the exclusion of
intercompany gain with respect to
member stock. Accordingly, these
temporary regulations redesignate
current § 1.1502—-13(c)(6)(ii)(C) as
§1.1502-13(c)(6)(ii)(D) and add a new
specific exception to the rule limiting
redetermination of intercompany
income or gain in § 1.1502—13(c)(6)(ii).
This new rule has the advantage of
clarity, and avoids requiring the IRS to
exercise its discretion on an ad hoc
basis.

Explanation of Provisions

These temporary regulations provide
a rule under which, notwithstanding
§1.1502—13(c)(6)(ii)(A)(1), an
intercompany gain with respect to
member stock is redetermined to be
excluded from gross income to the
extent that (1) such gain is the common
parent’s (P) intercompany item, (2)
immediately before the intercompany
gain is taken into account, P holds the
member stock with respect to which the
intercompany gain was realized, (3) P’s
basis in such member stock that reflects
the intercompany gain that is taken into
account is eliminated without the
recognition of gain or loss (and that
basis is not further reflected in the basis
of any successor asset), (4) the group has
not and will not derive any Federal
income tax benefit from the
intercompany transaction that gave rise
to such intercompany gain or the
redetermination of the intercompany
gain (including any adjustment to basis
in member stock under §1.1502-32),
and (5) the effects of the intercompany
transaction have not previously been
reflected, directly or indirectly, on the
group’s consolidated return. For this
purpose, the redetermination of P’s
intercompany gain is not in and of itself
a Federal income tax benefit that would
preclude redetermination under this
rule.

The purpose of the provision is to
prevent the effective duplication of gain
within a consolidated group that would
result from taking an intercompany gain
into account without any corresponding
tax basis (or other resulting tax benefit).
The provision’s five requirements are
intended to ensure that any
intercompany gain with respect to
member stock may only be
redetermined to be excluded from gross
income to the extent that it is not
reflected in basis after the transaction
(or does not result in some other tax
benefit). Accordingly, where some tax
benefit has been derived from the
intercompany transaction, a portion of
the intercompany gain may still be
redetermined to be excluded from gross
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income to the extent that no additional
tax benefits were or would be derived
and the provision’s other requirements
are satisfied. See § 1.1502—-13T(f)(7)(i)
Example 8.

For this purpose, the term ‘“Federal
income tax benefit” is intended to be
construed broadly. For example, the
term includes, but is not limited to, the
reduction of an excess loss account that
would otherwise be taken into account
in the transaction. The effects of the
intercompany transaction may be
reflected on the group’s consolidated
return, for example, to the extent that
any increase in the basis of the
member’s stock as a result of the
intercompany transaction is taken into
account and alters the reduction of any
member’s attributes under sections 108
and 1017 and §1.1502-28.

In the Proposed Rules section in this
issue of the Federal Register (REG—
137573-07), the IRS and Treasury
Department are requesting comments as
to whether the rule should be broadened
to apply to additional situations that
would result in the effective duplication
of gain. For example, should the rule be
broadened to apply to other transactions
involving member stock, or similar
transactions involving nonmember
stock?

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has been determined, pursuant to 5
U.S.C. 553(b)(B), that good cause exists
for dispensing with the notice and
public comment procedures and that,
pursuant to 5 U.S.C. 553(d)(3), good
cause exists to dispense with a delayed
effective date. The regulations are
necessary to provide immediate
guidance and relief to taxpayers
regarding certain intercompany gains
with respect to member stock. For the
applicability of the Regulatory
Flexibility Act refer to the Special
Analyses section of the preamble to the
cross-reference notice of proposed
rulemaking published in the Proposed
Rules section in this issue of the Federal
Register. Pursuant to section 7805(f) of
the Internal Revenue Code, these
regulations have been submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on their impact on small business.

Drafting Information

The principal author of these
regulations is John F. Tarrant, Office of
Associate Chief Counsel (Corporate).
However, other personnel from the IRS

and Treasury Department participated
in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Amendments to the Regulations

m Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation

for part 1 is amended by adding an entry
in numerical order to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.1502-13T also issued under 26
U.S.C. 1502, * * *

m Par. 2. Section 1.1502-13 is amended
as follows:
m 1. Paragraph (c)(6)(ii)(C) is
redesignated as (c)(6)(ii)(D).
m 2. Paragraph (c)(6)(ii)(C) is added.
m 3. Paragraph (f)(7) is redesignated as
paragraph (f)(7)(i) and a new paragraph
heading is added.
m 4. Newly-designated paragraph
(£)(7)(i) Examples 7 and 8, and
paragraph (f)(7)(ii) are added.

The revisions and additions read as
follows:

§1.1502-13 Intercompany transactions.

* * * * *

)
C) [Reserved]. For further guidance,
see §1.1502—-13T(c)(6)(ii)(C).
(7) Examples—(i) In general. * * *

Example 7 [Reserved]. For further
guidance, see § 1.1502—-13T(f)(7)(i)
Example 7.

Example 8 [Reserved]. For further
guidance, see § 1.1502—-13T(f)(7)(i)
Example 8.

(ii) [Reserved]. For further guidance,
see §1.1502—13T(H)(7)(ii).

m Par. 3. Section 1.1502—-13T is added to
read as follows:

§1.1502-13T
(temporary).

(a) through (c)(6)(ii)(B) [Reserved]. For
further guidance, see § 1.1502—13(a)
through (c)(6)(ii)(B).

(C) Certain intercompany gains on
member stock—(1) In general.
Notwithstanding § 1.1502-13
(c)(6)(ii)(A)(1), intercompany gain with
respect to member stock is redetermined
to be excluded from gross income to the
extent that—

Intercompany transactions

(1) The gain is the common parent’s
(P) intercompany item;

(77) Immediately before the
intercompany gain is taken into
account, P holds the member stock with
respect to which the intercompany gain
was realized;

(i) P’s basis in such member stock
that reflects the intercompany gain that
is taken into account is eliminated
without the recognition of gain or loss
(and such eliminated basis is not further
reflected in the basis of any successor
asset);

(iv) The group has not and will not
derive any Federal income tax benefit
from the intercompany transaction that
gave rise to such intercompany gain or
the redetermination of the intercompany
gain (including any adjustment to basis
in member stock under §1.1502-32);
and

(v) The effects of the intercompany
transaction have not previously been
reflected, directly or indirectly, on the
group’s consolidated return. For this
purpose, the redetermination of the
intercompany gain is not in and of itself
considered a Federal income tax benefit.

(2) Effective/applicability date—(i) In
general. This paragraph (c)(6)(ii)(C)
applies with respect to items taken into
account on or after March 7, 2008.

(ii) Expiration date. The applicability
of this paragraph (c)(6)(ii)(C) will expire
on March 7, 2011.

(c)(6)(ii)(D) through (f)(7)(i) Example 6
[Reserved]. For further guidance, see
§ 1.1502-13(c)(6)(ii)(D) through (f)(7)({)
Example 6.

Example 7. Intercompany stock sale
followed by section 332 liquidation into
common parent. (i) Facts. P owns all of the
stock of S, S owns all the stock of T, and T
owns all of the stock of T1. On January 1 of
Year 1, S distributes all of the T stock to P
in a distribution to which section 301
applies. At the time of this distribution, the
value of the T stock is $100 and S has a $40
basis in the T stock. Under section 311(b), S
recognizes a $60 gain. Under section 301(d),
P’s basis in the T stock is $100. S will take
its $60 gain into account under the matching
rule in paragraph (c) of this section. On
January 1 of Year 4, in an independent
transaction, S distributes all of its assets to
P in a complete liquidation to which section
332 applies, and, under paragraph (j)(2) of
this section, P succeeds to S’s $60 gain. On
January 1 of Year 7, T distributes all of its
T1 stock to P in a transaction to which
section 355 applies. At the time of this
distribution, P has a basis in the T stock of
$100, the value of the T stock (without regard
to T1) is $75, and the value of the T1 stock
is $25. Under section 358, P allocates $25 of
its $100 basis in the T stock to the T1 stock,
and, under paragraph (j)(1) of this section,
the T1 stock becomes a successor asset to the
T stock. On January 1 of Year 9, in an
independent transaction, when T’s assets
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have a value of $75, T distributes all of its
assets to P in a complete liquidation to which
section 332 applies.

(ii) Analysis. Under paragraphs (b)(1) and
(f)(2) of this section, S’s distribution of the T
stock to P is an intercompany transaction, S
is the selling member, and P is the buying
member. In Year 9 when T liquidates, P has
$0 of unrecognized gain or loss under section
332 because P has a $75 basis in the stock
of T and receives a $75 distribution with
respect to its T stock. Under paragraph
(b)(3)(ii) of this section, P’s $0 of
unrecognized gain or loss with respect to the
T stock under section 332 is a corresponding
item. P takes $45 of its intercompany gain
into account under the matching rule in Year
9 to reflect the difference between P’s $0 of
unrecognized gain and P’s $45 of recomputed
unrecognized gain. (If P and S were divisions
of a single corporation, P would have had a
$40 basis in the T stock, and, after the Year
7 distribution of the T1 stock, would have
held the T stock with a $30 basis.) Paragraph
(c)(6) of this section does not prevent the
redetermination of P’s intercompany gain as
excluded from gross income to the extent that
the gain is P’s intercompany item, P holds
the T stock with respect to which this portion
of the intercompany gain was realized, P’s
basis in the T stock that reflects the $45
intercompany gain taken into account is
eliminated without the recognition of gain or
loss (and this eliminated basis is not further
reflected in the basis of any successor asset),
the group has not derived any Federal
income tax benefit from the basis in the T
stock and will not derive any Federal income
tax benefit from a redetermination of this
portion of the gain, and the effects of the
intercompany transaction have not
previously been reflected, directly or
indirectly, on the P group’s consolidated
return. (See paragraph (c)(6)(ii)(C) of this
section). Accordingly, under paragraph
(c)(6)(ii)(C) of this section, the $45
intercompany gain that P takes into account
is redetermined to be excluded from gross
income.

Example 8. Intercompany stock sale
followed by section 355 distribution by the
common parent. (i) Facts. The facts are the
same as Example 7, except that T does not
distribute the stock of T1, instead, in Year 7,
T makes a distribution of $50 to P in a
transaction to which section 301 applies.
Under §1.1502-32, P’s basis in its T stock is
reduced by $50 and, under paragraph
(f)(2)(ii) of this section, the intercompany
distribution is excluded from P’s gross
income. Further, in Year 9, instead of
liquidating T, P distributes the T stock to its
shareholders in a transaction to which
section 355 applies.

(ii) Analysis. On the distribution of the T
stock, P has $0 of unrecognized gain under
section 355(c) because P has a $50 basis in
the stock of T which has a value of $50.
Under paragraph (b)(3)(ii) of this section, P’s
$0 of unrecognized gain or loss with respect
to the T stock under section 355(c) is a
corresponding item. P takes its $60
intercompany gain into account under the
matching rule in Year 9 to reflect the
difference between P’s $0 of unrecognized
gain and P’s $60 of recomputed gain ($50

unrecognized gain and $10 recognized gain).
(If P and S were divisions of a single
corporation, P would have had a $40 basis in
the T stock, and, after the Year 7 distribution,
would have held the T stock with a $10
excess loss account.) Paragraph (c)(6) of this
section does not prevent the redetermination
of P’s intercompany gain as excluded from
gross income to the extent that the gain is P’s
intercompany gain, P holds the T stock with
respect to which this portion of the
intercompany gain was realized, P’s basis in
the T stock that reflects the $60
intercompany gain taken into account is
eliminated without the recognition of gain or
loss (and this eliminated basis is not further
reflected in any successor asset), the group
has not derived any Federal income tax
benefit from the basis in the T stock and will
not derive any Federal income tax benefit
from a redetermination of this portion of the
gain, and the effects of the intercompany
transaction have not previously been
reflected, directly or indirectly, on the P
group’s consolidated return. (See paragraph
(c)(6)(ii)(C) of this section). The
intercompany transaction with respect to the
T stock resulted in an increase in the basis
of the T stock, and this increase in the basis
of the T stock prevented P from holding the
T stock with a $10 excess loss account (as a
result of the Year 7 distribution) at the time
of the section 355 distribution. Accordingly,
the group derived a Federal income tax
benefit from the intercompany transaction to
the extent of $10. As such, under paragraph
(c)(6)(ii)(C) of this section, only $50 of the
$60 intercompany gain that P takes into
account is redetermined to be excluded from
gross income.

(iii) Application of section 355(e). If it was
determined that section 355(e) applied to P’s
distribution of the T stock, P would recognize
$0 of gain and derive a Federal income tax
benefit to the extent of the full $60 increase
in the basis of the T stock. Therefore, no
portion of P’s intercompany gain would be
redetermined to be excluded from gross
income under paragraph (c)(6)(ii)(C) of this
section.

(ii) Effective/applicability date—(A)
In general. Paragraph (f)(7)(i) Examples
7 and 8 of this section apply with
respect to items taken into account on
or after March 7, 2008.

(B) Expiration date. The applicability
of paragraph (f)(7)(i) Examples 7 and 8
of this section will expire on March 7,
2011.

(g) through (m) [Reserved]. For further
guidance, see § 1.1502-13(g) through
(m).

Approved: March 3, 2008.

Linda E. Stiff,

Deputy Commissioner for Services and
Enforcement.

Eric Solomon,

Assistant Secretary of the Treasury (Tax
Policy).

[FR Doc. E8—4573 Filed 3—6—08; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9384]
RIN 1545-BG33

Qualified Films Under Section 199

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations involving the deduction for
income attributable to domestic
production activities under section 199.
The final regulations revise certain rules
and examples relating to the definitions
of a qualified film produced by the
taxpayer under section 199(c)(4)(A)@{)(IT)
and (c)(6) and an expanded affiliated
group under section 199(d)(4). The final
regulations affect taxpayers who
produce qualified films and taxpayers
who are members of expanded affiliated
groups.
DATES: Effective Date: These regulations
are effective March 7, 2008.
Applicability Date: For dates of
applicability, see § 1.199-8(i)(8) and (9).
FOR FURTHER INFORMATION CONTACT:
Concerning § 1.199-3(k), David
McDonnell, at (202) 622—3040;
concerning § 1.199-7, Ken Cohen (202)
622—7790 (not toll-free numbers).

SUPPLEMENTARY INFORMATION:

Background

This document amends §§1.199-3(k)
and 1.199-7 of the Income Tax
Regulations (26 CFR Part 1). Section
1.199-3(k) relates to the definition of
qualified film produced by the taxpayer
under section 199(c)(4)(A)({)I) and
(c)(6) of the Internal Revenue Code
(Code) and § 1.199-7 involves expanded
affiliated groups under section
199(d)(4). Section 199 was added to the
Code by section 102 of the American
Jobs Creation Act of 2004 (Pub. L. 108—
357, 118 Stat. 1418), and amended by
section 403(a) of the Gulf Opportunity
Zone Act of 2005 (Pub. L. 109-135, 119
Stat. 25), section 514 of the Tax Increase
Prevention and Reconciliation Act of
2005 (Pub. L. 109-222, 120 Stat. 345),
and section 401 of the Tax Relief and
Health Care Act of 2006 (Pub. L. 109—-
432, 120 Stat. 2922).

On June 7, 2007, the IRS and Treasury
Department published proposed
regulations under section 199 (72 FR
31478). The proposed regulations revise
certain rules and examples in TD 9263
(71 FR 31268) relating to qualified films
produced by the taxpayer under section
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199(c)(4)(A)@E)(ID) and (c)(6) and
expanded affiliated groups under
section 199(d)(4). No comments were
received responding to the notice of
proposed rulemaking and no public
hearing was requested or held.
Therefore, the proposed regulations are
adopted without change by this
Treasury decision.

Explanation of Provisions

General Overview

Section 199(a)(1) allows a deduction
equal to 9 percent (3 percent in the case
of taxable years beginning in 2005 or
2006, and 6 percent in the case of
taxable years beginning in 2007, 2008,
or 2009) of the lesser of (A) the qualified
production activities income (QPAI) of
the taxpayer for the taxable year, or (B)
taxable income (determined without
regard to section 199) for the taxable
year (or, in the case of an individual,
adjusted gross income).

Section 199(c)(1) defines QPAI for any
taxable year as an amount equal to the
excess (if any) of (A) the taxpayer’s
domestic production gross receipts
(DPGR) for such taxable year, over (B)
the sum of (i) the cost of goods sold
(CGS) that are allocable to such receipts;
and (ii) other expenses, losses, or
deductions (other than the deduction
under section 199) that are properly
allocable to such receipts.

Section 199(c)(4)(A)(i) provides that
the term DPGR means the taxpayer’s
gross receipts that are derived from any
lease, rental, license, sale, exchange, or
other disposition of (I) qualifying
production property (QPP) that was
manufactured, produced, grown, or
extracted by the taxpayer in whole or in
significant part within the United
States; (II) any qualified film produced
by the taxpayer; or (III) electricity,
natural gas, or potable water produced
by the taxpayer in the United States.

Section 199(c)(6) defines a qualified
film to mean any property described in
section 168(f)(3) if not less than 50
percent of the total compensation
relating to production of the property is
compensation for services performed in
the United States by actors, production
personnel, directors, and producers. The
term does not include property with
respect to which records are required to
be maintained under 18 U.S.C. 2257
(generally, films, videotapes, or other
matter that depict actual sexually
explicit conduct and are produced in
whole or in part with materials that
have been mailed or shipped in
interstate or foreign commerce, or are
shipped or transported or are intended
for shipment or transportation in
interstate or foreign commerce).

Section 199(d)(4)(A) provides that all
members of an expanded affiliated
group (EAG) are treated as a single
corporation for purposes of section 199.
Under section 199(d)(4)(B), an EAG is
an affiliated group as defined in section
1504(a), determined by substituting
“more than 50 percent” for “at least 80
percent” each place it appears and
without regard to section 1504(b)(2) and
(4).

Qualified Film Produced by the
Taxpayer

Under section 199(c)(4)(A)(1)(I), a
taxpayer’s gross receipts qualify as
DPGR if the receipts are derived from
any lease, rental, license, sale, exchange,
or other disposition of any qualified
film (as defined in section 199(c)(6))
produced by the taxpayer. A film must
be both a “qualified film” under section
199(c)(6) and “produced by the
taxpayer” under section
199(c)(4)(A)(1)(IT) in order for the gross
receipts to qualify as DPGR. However, as
discussed in the preamble to the
proposed regulations published on June
7,2007 (72 FR 31478), the “by the
taxpayer” compensation fraction in
§1.199-3(k)(5) in TD 9263 (71 FR
31268) may have resulted in a film that
was produced entirely within the
United States as not qualifying under
section 199(c)(6) if less than 50 percent
of the total compensation relating to
production was paid “by the taxpayer.”

This Treasury decision revises the “by
the taxpayer” compensation fraction in
§1.199-3(k)(5) in TD 9263 (71 FR
31268) for determining the not-less-
than-50-percent-of-the-total-
compensation requirement under
§1.199-3(k)(1). Under the revised
fraction in § 1.199-3(k)(5), the
numerator of the revised fraction is the
compensation for services performed in
the United States and the denominator
is the total compensation for services
regardless of where the production
activities are performed. The revised
fraction essentially compares (in the
numerator) the sum of the compensation
for services paid by the taxpayer for
services performed in the United States
and the compensation for services paid
by others for services performed in the
United States to (in the denominator)
the sum of the total compensation for
services paid by the taxpayer for
services and the total compensation for
services paid by others for services
regardless of location.

Under § 1.199-3(k)(6), a film that is a
qualified film under § 1.199-3(k)(1) will
be treated as “produced by the
taxpayer” for purposes of section
199(c)(4)(A)(i)I) if the production
activity performed by the taxpayer is

substantial in nature within the
meaning of § 1.199-3(g)(2). Thus, a
qualified film will be treated as
produced by the taxpayer if the
production of the qualified film by the
taxpayer is substantial in nature taking
into account all of the facts and
circumstances, including the relative
value added by, and relative cost of, the
taxpayer’s production activity, the
nature of the qualified film, and the
nature of the production activity that
the taxpayer performs.

The revise(ﬁ) fraction in § 1.199-3(k)(5)
follows the statutory language in section
199(c)(6) by referencing all
compensation for services related to the
production as opposed to the more
limited “‘by the taxpayer’”’ compensation
fraction in TD 9263 (71 FR 31268).
Because taxpayers may have difficulty
obtaining information related to the
compensation paid by others, this
Treasury decision provides a safe harbor
in §1.199-3(k)(7) that treats a film as a
qualified film if not less than 50 percent
of the total compensation for services
paid by the taxpayer is compensation
for services performed in the United
States. The safe harbor further provides
that a qualified film will be treated as
produced by the taxpayer if the taxpayer
satisfies the safe harbor in §1.199—
3(g)(3) with respect to the qualified film,
which requires that the direct labor and
overhead costs incurred by the taxpayer
to produce the qualified film within the
United States account for 20 percent or
more of the total costs of the film. Thus,
a taxpayer will be treated as having
produced a qualified film if, in
connection with the qualified film, the
direct labor and overhead of the
taxpayer to produce the qualified film
within the United States account for 20
percent or more of the taxpayer’s CGS
of the qualified film, or in a transaction
without CGS (for example, a lease,
rental, or license) account for 20 percent
or more of the taxpayer’s “unadjusted
depreciable basis” (as defined in
§ 1.199-3(g)(3)(ii)) in the qualified film.

Expanded Affiliated Groups

As discussed in the preamble to the
proposed regulations published on June
7, 2007 (72 FR 31478), §1.199-7(e),
Example 10, in TD 9263 (71 FR 31268)
misapplies § 1.1502—13 of the
consolidated return regulations.
Accordingly, § 1.199-7(e), Example 10,
has been revised to correctly apply the
consolidated return regulations. In
addition, as also discussed in the
preamble to the proposed regulations
published on June 7, 2007 (72 FR
31478), the section 199 closing of the
books method under § 1.199-7(f)(1)(ii)
in TD 9263 (71 FR 31268) could have
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created a larger section 199 deduction
than is warranted. Accordingly, this
Treasury decision removes the section
199 closing of the books method and
revises the Example in § 1.199-7(g)(3) to
apply the pro rata allocation method.

Effective/Applicability Dates

Sections 1.199-3(k) and 1.199-7(e),
Example 10, (f)(1), and (g)(3) are
applicable to taxable years beginning on
or after March 7, 2008. A taxpayer may
apply §§1.199-3(k) and 1.199-7(e),
Example 10, to taxable years beginning
after December 31, 2004, and before
March 7, 2008. However, for taxable
years beginning before June 1, 2006, a
taxpayer may rely on § 1.199-3(k) only
if the taxpayer does not apply Notice
2005-14 (2005—-1 CB 498) (see
§601.601(d)(2)(ii)(b)) or REG-105847—
05 (2005—2 CB 987) (see
§601.601(d)(2)(ii)(b)) to the taxable year.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to this regulation, and because the
regulation does not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, the notice of proposed rulemaking
preceding this regulation was submitted
to the Chief Counsel for Advocacy of the
Small Business Administration for
comment on its impact on small
business.

Drafting Information

The principal author of these
regulations is David H. McDonnell,
Office of the Associate Chief Counsel
(Passthroughs and Special Industries),
IRS. However, other personnel from the
IRS and Treasury Department
participated in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

m Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read, in part, as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 1.199-0 is amended
by:
lyl. Revising the entries for § 1.199—
3(k)(6) and (7).
m 2. Adding new entries for §§ 1.199—
3(k)(7)(1) and (ii); (8), (9), and (10); and
1.199-8(i)(8) and (9).
m 3. Removing the entries for § 1.199—
7(£)(1)(i), (ii), and (iii).

The additions and revisions read as
follows:

§1.199-0 Table of contents.

* * * * *

§1.199-3 Domestic production gross
receipts.
* * * * *

(k) * * *
(6) Produced by the taxpayer.
(7) Qualified film produced by the
taxpayer—safe harbor.
(i) Safe harbor.
(ii) Determination of 50 percent.
(8) Production pursuant to a contract.
(9) Exception.
(10) Examples.

* * * * *
§1.199-8 Other rules.
* * * * *

(1]* * %

(8) Qualified film produced by the

taxpayer.
(9) Expanded affiliated groups.
* * * * *

m Par. 3. Section 1.199-3 is amended
by:
m 1. Revising paragraphs (k)(1), (k)(4),
and (k)(5).
m 2. Redesignating paragraph (k)(6) as
)(9).
3. Redesignating paragraph (k)(7) as
)(10).
4. Adding new paragraphs (k)(6),
)(7), and (k)(8).
m 5. Revising Example 6 of newly
redesignated paragraph (k)(10)

The revisions and additions read as
follows:

(k
n
(k
n
(k

§1.199-3 Domestic production gross
receipts.
* * * * *

(k) Definition of qualified film—(1) In
general. The term qualified film means
any motion picture film or video tape
under section 168(f)(3), or live or
delayed television programming (film),
if not less than 50 percent of the total
compensation relating to the production
of such film is compensation for
services performed in the United States
by actors, production personnel,
directors, and producers. For purposes
of this paragraph (k), the term actors
includes players, newscasters, or any
other persons who are compensated for
their performance or appearance in a
film. For purposes of this paragraph (k),

the term production personnel includes
writers, choreographers and composers
who are compensated for providing
services during the production of a film,
as well as casting agents, camera
operators, set designers, lighting
technicians, make-up artists, and other
persons who are compensated for
providing services that are directly
related to the production of the film.
Except as provided in paragraph (k)(2)
of this section, the definition of a
qualified film does not include tangible
personal property embodying the
qualified film, such as DVDs or

videocassettes.
* * * * *

(4) Compensation for services. For
purposes of this paragraph (k), the term
compensation for services means all
payments for services performed by
actors, production personnel, directors,
and producers relating to the production
of the film, including participations and
residuals. Payments for services include
all elements of compensation as
provided for in § 1.263A—1(e)(2)(i)(B)
and (3)(ii)(D). Compensation for services
is not limited to W—2 wages and
includes compensation paid to
independent contractors. In the case of
a taxpayer that uses the income forecast
method of section 167(g) and capitalizes
participations and residuals into the
adjusted basis of the qualified film, the
taxpayer must use the same estimate of
participations and residuals in
determining compensation for services.
In the case of a taxpayer that excludes
participations and residuals from the
adjusted basis of the qualified film
under section 167(g)(7)(D)(i), the
taxpayer must use the amount expected
to be paid as participations and
residuals based on the total forecasted
income used in determining income
forecast depreciation in determining
compensation for services.

(5) Determination of 50 percent. The
not-less-than-50-percent-of-the-total-
compensation requirement under
paragraph (k)(1) of this section is
calculated using a fraction. The
numerator of the fraction is the
compensation for services performed in
the United States and the denominator
is the total compensation for services
regardless of where the production
activities are performed. A taxpayer may
use any reasonable method that is
satisfactory to the Secretary based on all
of the facts and circumstances,
including all historic information
available, to determine the
compensation for services performed in
the United States and the total
compensation for services regardless of
where the production activities are
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performed. Among the factors to be
considered in determining whether a
taxpayer’s method of allocating
compensation is reasonable is whether
the taxpayer uses that method
consistently from one taxable year to
another.

(6) Produced by the taxpayer. A
qualified film will be treated as
produced by the taxpayer for purposes
of § 199(c)(4)(A)(1)(1I) if the production
activity performed by the taxpayer is
substantial in nature within the
meaning of paragraph (g)(2) of this
section. The special rules of paragraph
(g)(4) of this section regarding a contract
with an unrelated person and
aggregation apply in determining
whether the taxpayer’s production
activity is substantial in nature.
Paragraphs (g)(2) and (4) of this section
are applied by substituting the term
qualified film for QPP and disregarding
the requirement that the production
activity must be within the United
States. The production activity of the
taxpayer must consist of more than the
minor or immaterial combination or
assembly of two or more components of
a film. For purposes of paragraph (g)(2)
of this section, the relative value added
by affixing trademarks or trade names as
defined in § 1.197-2(b)(10)(i) will be
treated as zero.

(7) Qualified film produced by the
taxpayer—safe harbor. A film will be
treated as a qualified film under
paragraph (k)(1) of this section and
produced by the taxpayer under
paragraph (k)(6) of this section
(qualified film produced by the
taxpayer) if the taxpayer meets the
requirements of paragraphs (k)(7)(i) and
(ii) of this section. A taxpayer that
chooses to use this safe harbor must
apply all the provisions of this
paragraph (k)(7).

(i) Safe harbor. A film will be treated
as a qualified film produced by the
taxpayer if not less than 50 percent of
the total compensation for services paid
by the taxpayer is compensation for
services performed in the United States
and the taxpayer satisfies the safe harbor
in paragraph (g)(3) of this section. The
special rules of paragraph (g)(4) of this
section regarding a contract with an
unrelated person and aggregation apply
in determining whether the taxpayer
satisfies paragraph (g)(3) of this section.
Paragraphs (g)(3) and (4) of this section
are applied by substituting the term
qualified film for QPP but not
disregarding the requirement that the
direct labor and overhead of the
taxpayer to produce the qualified film
must be within the United States.
Paragraph (g)(3)(ii)(A) of this section
includes any election under section 181.

(ii) Determination of 50 percent. The
not-less-than-50-percent-of-the-total-
compensation requirement under
paragraph (k)(7)(i) of this section is
calculated using a fraction. The
numerator of the fraction is the
compensation for services paid by the
taxpayer for services performed in the
United States and the denominator is
the total compensation for services paid
by the taxpayer regardless of where the
production activities are performed. For
purposes of this paragraph (k)(7)(ii), the
term paid by the taxpayer includes
amounts that are treated as paid by the
taxpayer under paragraph (g)(4) of this
section. A taxpayer may use any
reasonable method that is satisfactory to
the Secretary based on all of the facts
and circumstances, including all
historic information available, to
determine the compensation for services
paid by the taxpayer for services
performed in the United States and the
total compensation for services paid by
the taxpayer regardless of where the
production activities are performed.
Among the factors to be considered in
determining whether a taxpayer’s
method of allocating compensation is
reasonable is whether the taxpayer uses
that method consistently from one
taxable year to another.

(8) Production pursuant to a contract.
With the exception of the rules
applicable to an expanded affiliated
group (EAG) under § 1.199-7 and EAG
partnerships under § 1.199-3(i)(8), only
one taxpayer may claim the deduction
under § 1.199-1(a) with respect to any
activity related to the production of a
qualified film performed in connection
with the same qualified film. If one
taxpayer performs a production activity
pursuant to a contract with another
party, then only the taxpayer that has
the benefits and burdens of ownership
of the qualified film under Federal
income tax principles during the period
in which the production activity occurs
is treated as engaging in the production

activity.
* * * *
(1 0] * *x %

Example 6. X creates a television program
in the United States that includes scenes
from films licensed by X from unrelated
persons Y and Z. Assume that Y and Z
produced the films licensed by X. The not-
less-than-50-percent-of-the-total-
compensation requirement under paragraph
(k)(1) of this section is determined by
reference to all compensation for services
paid in the production of the television
program, including the films licensed by X
from Y and Z, and is calculated using a
fraction as described in paragraph (k)(5) of
this section. The numerator of the fraction is
the compensation for services performed in
the United States and the denominator is the

total compensation for services regardless of
where the production activities are
performed. However, for purposes of
calculating the denominator, in determining
the total compensation paid by Y and Z, X
need only include the total compensation
paid by Y and Z to actors, production
personnel, directors, and producers for the
production of the scenes used by X in
creating its television program.

* * * * *
m Par. 4. Section 1.199-7 is amended
by:

m 1. Revising Example 10 of paragraph
(e).

m 2. Revising paragraphs (f)(1) and
(8)(3).

The revisions read as follows:

§1.199-7 Expanded affiliated groups.

* * * * *

(e) * % %

Example 10. (i) Facts. Corporation P owns
all of the stock of Corporations S and B. P,

S, and B file a consolidated Federal income
tax return on a calendar year basis. P, S, and
B each uses the section 861 method for
allocating and apportioning their deductions.
In 2010, S MPGE QPP in the United States

at a cost of $1,000. On November 30, 2010,

S sells the QPP to B for $2,500. On February
28, 2011, P sells 60% of the stock of B to X,
an unrelated person. On June 30, 2011, B
sells the QPP to U, another unrelated person,
for $3,000.

(ii) Consolidated group’s 2010 QPAL
Because S and B are members of a
consolidated group in 2010, pursuant to
§1.199-7(d)(1) and §1.1502—-13, neither S’s
$1,500 of gain on the sale of QPP to B nor
S’s $2,500 gross receipts from the sale are
taken into account in 2010. Accordingly,
neither S nor B has QPAI in 2010.

(iii) Consolidated group’s 2011 QPAI B
becomes a nonmember of the consolidated
group at the end of the day on February 28,
2011, the date on which P sells 60% of the
B stock to X. Under §1.199-7(d)(1) and
§1.1502-13(d), S takes the intercompany
transaction into account immediately before
B becomes a nonmember of the consolidated
group. Pursuant to § 1.1502—13(d)(1)(ii)(A)(1),
because the QPP is owned by B, a
nonmember of the consolidated group
immediately after S’s gain is taken into
account, B is treated as selling the QPP to a
nonmember for $2,500, B’s adjusted basis in
the property, immediately before B becomes
a nonmember of the consolidated group.
Accordingly, immediately before B becomes
a nonmember of the consolidated group, S
takes into account $1,500 of QPAI (S’s $2,500
DPGR received from B —S’s $1,000 cost of
MPGE the QPP).

(iv) B’s 2011 QPAI Pursuant to § 1.1502—
13(d)(2)(i)(B), the attributes of B’s
corresponding item, that is, its sale of the
QPP to U, are determined as if the S division
(but not the B division) were transferred by
the P, S, and B consolidated group (treated
as a single corporation) to an unrelated
person. Thus, S’s activities in MPGE the QPP
before the intercompany sale of the QPP to
B continue to affect the attributes of B’s sale
of the QPP. As such, B is treated as having
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MPGE the QPP. Accordingly, upon its sale of
the QPP, B has $500 of QPAI (B’s $3,000
DPGR received from U minus B’s $2,500 cost
of MPGE the QPP).

* * * * *

(f) Allocation of income and loss by a
corporation that is a member of the
expanded dffiliated group for only a
portion of the year—(1) In general. A
corporation that becomes or ceases to be
a member of an EAG during its taxable
year must allocate its taxable income or
loss, QPAI and W-2 wages between the
portion of the taxable year that it is a
member of the EAG and the portion of
the taxable year that it is not a member
of the EAG. This allocation of items is
made by using the pro rata allocation
method described in this paragraph
(f)(1). Under the pro rata allocation
method, an equal portion of a
corporation’s taxable income or loss,
QPALI and W-2 wages for the taxable
year is assigned to each day of the
corporation’s taxable year. Those items
assigned to those days that the
corporation was a member of the EAG
are then aggregated.

* * * * *

()***k

(3) Example. The following example
illustrates the application of paragraphs
(f) and (g) of this section:

Example. (i) Facts. Corporations X and Y,
calendar year corporations, are members of
the same EAG for the entire 2010 taxable
year. Corporation Z, also a calendar year
corporation, is a member of the EAG of
which X and Y are members for the first half
of 2010 and not a member of any EAG for the
second half of 2010. During the 2010 taxable
year, neither X, Y, nor Z joins in the filing
of a consolidated Federal income tax return.
Assume that X, Y, and Z each has W-2 wages
in excess of the section 199(b) wage
limitation for all relevant periods. In 2010, X
has taxable income of $2,000 and QPAI of
$600, Y has a taxable loss of $400 and QPAI
of ($200), and Z has taxable income of $1,400
and QPALI of $2,400.

(ii) Analysis. Pursuant to the pro rata
allocation method, $700 of Z’s 2010 taxable
income and $1,200 of Z’s 2010 QPAI are
allocated to the first half of the 2010 taxable
year (the period in which Z is a member of
the EAG) and $700 of Z’s 2010 taxable
income and $1,200 of Z’s 2010 QPAI are
allocated to the second half of the 2010
taxable year (the period in which Z is not a
member of any EAG). Accordingly, in 2010,
the EAG has taxable income of $2,300 (X’s
$2,000 + Y’s ($400) + Z’s $700) and QPAI of
$1,600 (X’s $600 + Y’s ($200) + Z’s $1,200).
The EAG’s section 199 deduction for 2010 is
therefore $144 (9% of the lesser of the EAG’s
$2,300 of taxable income or $1,600 of QPAI).
Pursuant to § 1.199-7(c)(1), this $144
deduction is allocated to X, Y, and Z in
proportion to their respective QPAL
Accordingly, X is allocated $48 of the EAG’s
section 199 deduction, Y is allocated $0 of
the EAG’s section 199 deduction, and Z is

allocated $96 of the EAG’s section 199
deduction. For the second half of 2010, Z has
taxable income of $700 and QPAI of $1,200.
Therefore, for the second half of 2010, Z has
a section 199 deduction of $63 (9% of the
lesser of its $700 taxable income or $1,200
QPALI for the second half of 2010).
Accordingly, X’s 2010 section 199 deduction
is $48, Y’s 2010 section 199 deduction is $0,
and Z’s 2010 section 199 deduction is $159,
the sum of the $96 section 199 deduction of
the EAG allocated to Z for the first half of
2010 and Z’s $63 section 199 deduction for
the second half of 2010.

* * * * *

m Par. 5. Section 1.199-8 is amended by:
m 1. Adding two sentences at the end of
paragraph (a).
m 2. Adding new paragraphs (i)(8) and
(1)(9).

The revisions and additions read as
follows:

§1.199-8 Other rules.

(a) In general. * * * For purposes of
§§1.199-1 through 1.199-9, use of
terms such as payment, paid, incurred,
or paid or incurred is not intended to
provide any specific rule based upon
the use of one term versus another. In
general, the use of the term payment,
paid, incurred, or paid or incurred is
intended to convey the appropriate
standard under the taxpayer’s method of

accounting.
* * * * *

i L

(8) Qualified film produced by the
taxpayer. Section 1.199-3(k) is
applicable to taxable years beginning on
or after March 7, 2008. A taxpayer may
apply § 1.199-3(k) to taxable years
beginning after December 31, 2004, and
before March 7, 2008. However, for
taxable years beginning before June 1,
2006, a taxpayer may rely on § 1.199—
3(k) only if the taxpayer does not apply
Notice 2005—-14 (2005—1 CB 498) (see
§601.601(d)(2)(ii)(b) of this chapter) or
REG-105847-05 (2005—2 CB 987) (see
§601.601(d)(2)(ii)(b) of this chapter) to
the taxable year.

(9) Expanded affiliated groups.
Section 1.199-7(e), Example 10, (f)(1),
and (g)(3) are applicable to taxable years
beginning on or after March 7, 2008. A
taxpayer may apply § 1.199-7(e),
Example 10, to taxable years beginning
after December 31, 2004, and before
March 7, 2008.

Linda E. Stiff,

Deputy Commissioner for Services and
Enforcement.

Approved: March 3, 2008.
Eric Solomon,
Assistant Secretary of the Treasury (Tax
Policy).
[FR Doc. E8—4575 Filed 3-6—08; 8:45 am]|
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY
DEPARTMENT OF JUSTICE

31 CFR Part 901
[A.G. Order No. 2918-2007]

Treasury RIN 1510-AA91
Justice RIN 1105-AB26

Standards for the Administrative
Collection of Claims

AGENCIES: Department of the Treasury;
Department of Justice.

ACTION: Interim rule with request for
comments.

SUMMARY: The Federal Claims Collection
Standards (FCCS), provide
governmentwide debt collection
procedures and policies for agencies
collecting non-tax debts owed to the
United States. This rule revises part 901,
which specifies the order in which a
federal agency is required to apply a
partial or installment payment to the
various components of a delinquent,
non-tax debt owed to the United States.
Under the current rule, payments are
required to be applied first to penalties,
then to administrative costs, then to
interest, and last to principal. As
revised, the rule would require agencies
to apply payments first to
administrative costs that are paid out of
amounts collected from the debtor
(referred to as “‘contingency fees”) when
such costs are added to the debt, second
to penalties, third to administrative
costs other than contingency fees, fourth
to interest, and last to principal.
Additionally, the term “administrative
charges” is being replaced with
“administrative costs” for consistency
and clarity.

DATES: This rule is effective April 7,
2008. Comments must be received by
April 7, 2008.

ADDRESSES: All comments should be
addressed to Thomas Dungan, Policy
Analyst, Debt Management Services,
Financial Management Service,
Department of the Treasury, 401 14th
Street, SW., Room 435, Washington, DC
20227. A copy of this interim rule is
being made available for downloading
from the Financial Management Service
Web site at the following address:
http://www.fms.treas.gov/debt.
Comments also may be sent
electronically through http://
www.regulations.gov using the
electronic comment form provided on
that site. An electronic copy of this
document is also available at the
http://www.regulations.gov Web site.

FOR FURTHER INFORMATION CONTACT:
Thomas Dungan, Policy Analyst,
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Financial Management Service,
Department of the Treasury, at (202)
874-6660; Ellen Neubauer, Senior
Attorney, Financial Management
Service, Department of the Treasury, at
(202) 874-6680; or Ruth Harvey,
Commercial Litigation Branch, Givil
Division, Department of Justice, at (202)
307—-0388.

SUPPLEMENTARY INFORMATION: The
Federal Claims Collection Standards
(FCCS), codified at 31 CFR parts 900
through 904, provide governmentwide
debt collection procedures and policies
for agencies collecting non-tax debts
owed to the United States. Part 901 of
the FCCS governs how agencies assess
interest, penalties, and administrative
costs on delinquent debts. Paragraph (f)
of section 901.9 of the FCCS governs
how a debtor’s partial or installment
payments are to be applied to the
various components of a debt.
Specifically, section 901.9(f) states:
“When a debt is paid in partial or
installment payments, amounts received
by the agency shall be applied first to
outstanding penalties, second to
administrative charges, third to interest,
and last to principal.” This rule revises
section 901.9(f) of the FCCS by changing
the order in which partial or installment
payments are to be applied to certain
administrative charges, also known as
“administrative costs.”

Administrative costs are the costs
incurred by a federal agency to collect
a delinquent debt. Such costs include
fees paid to another federal agency or to
a private collection contractor for debt
collection services when those fees are
paid from amounts collected from the
debtor. See 31 U.S.C. 3711(g)(6) and 31
CFR 901.1(f) (authorizing agencies
operating Treasury-designated debt
collection centers to charge fees that
may be paid out of amounts collected)
and 31 U.S.C. 3718(d) and 31 CFR
901.5(c) (authorizing agencies to pay
private collection contractors out of
amounts collected). Such fees,
commonly referred to as “contingency
fees,” must be added to the debt as an
administrative cost to the Government,
except as otherwise provided by law.
See 31 U.S.C. 3717(e)(1) and 31 CFR
901.9(a) and (c). Agencies may calculate
the amount to be added to the debt as
an administrative cost based either on
the actual costs incurred or on cost
analyses establishing an average cost for
processing and handling the agency’s
delinquent debts. Adding the
contingency fee to the delinquent debt
based on actual cost provides the best
method of ensuring that the components
of the debt balance accurately reflect
how the amounts collected from the

debtor were actually applied by the
agency. This revision to the rule affects
how an agency applies partial or
installment payments only in those
cases in which the agency adds the
actual amount of the contingency fee to
the debt as an administrative cost.

As revised, section 901.9(f) will
require agencies to apply partial or
installment payments first to
contingency fees added to the debt,
second to penalties, third to
administrative costs other than
contingency fees, fourth to interest, and
last to principal. The revision will
provide consistency between how
contingency fees are actually paid out of
a debtor’s payments and how a debtor’s
payments are applied to debt
components, thereby allowing agencies
to more accurately account for the
payment of contingency fees from
amounts collected.

Example: To illustrate the effect of
this change, the following example is
provided. Assume a debtor owes $1,500
to the Government, as follows:

$200 Penalty
100 Administrative Costs (exclud-
ing contingency fees of $20)
200 Accrued Interest
1,000 Principal

1,500 Balance Due

If a private collection agency (PCA)
that charges the Government a 20%
contingency fee collects $100 from a
debtor, the PCA is paid $20 from the
$100 collection before the remaining
$80 is returned to the federal agency
collecting the debt. The debtor receives
a credit of $100 for the amount paid.

Under the current FCCS, the $100
paid by the debtor in this example
would be applied first to any penalties
owed by the debtor, rather than to the
contingency fee paid from the amount
collected. Since the debtor in our
example owed $200 in penalties, the
entire $100 collection would be applied
to the debtor’s penalties even though the
federal agency would have only
received $80 in actual cash to apply
toward that part of the debt.
Additionally, the agency would add the
fee charged by the PCA ($20) to the debt
as an administrative cost, thereby not
reflecting the fact that the debtor had, in
effect, paid the contingency fee at the
time of making the payment on the debt.
Thus, after application of the entire
payment to the penalty under the
current FCCS, the outstanding balance
on the debt would be $1,420, as follows:

$100 Penalty (after applying the
$100 received from the debt-
or);

120 Administrative Costs (after
adding the PCA charge of
$20);

200 Accrued Interest

1,000 Principal

1,420 Balance Due

As revised, the FCCS would require
the federal agency to apply $20 to the
contingency fee paid, and to apply the
remaining $80 to penalties. After
application of the payment to the
contingency fee and the penalty, the
outstanding balance on the debt would
be $1,420, as follows:

$0 Contingency fee (after adding
$20 to the debt, and then
subtracting $20 as paid);

120 Penalty (after applying the re-
maining $80 paid by the
debtor, the net amount actu-
ally received by the agency);

100 Administrative Costs (other
than contingency fees);

200 Accrued Interest

1,000 Principal

1,420 Balance Due

For an agency that does not add the
cost of the contingency fee to the debt,
this revision to the FCCS will have no
practical effect. If the debt in our
example was owed to an agency that
does not add the contingency fee to the
debt, the $100 payment made by the
debtor would be applied entirely to the
penalty as follows:

$100 Penalty (after applying the
$100 paid by the debtor
without deduction for the
contingency fee paid by the
agency to the PCA);

100 Administrative Costs
than contingency fees);

200 Accrued Interest

1,000 Principal

(other

1,400 Total

This rule also replaces the term
“administrative charges” in paragraphs
901.9(f) and 901.9(g) with the term
“administrative costs” for consistency
and clarity.

Regulatory Flexibility Act

The Department of the Treasury and
Department of Justice are promulgating
this interim rule without opportunity
for prior public comment pursuant to
the Administrative Procedure Act, 5
U.S.C. 553 (the “APA”’). The notice and
comment requirements of the APA do
not apply to the interim rule for two
reasons. First, the interim rule concerns
accounting methods as applied to a
component of a debt (that is, certain
administrative costs) and does not result
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in any change to balances due by a
debtor on any debt owed to the United
States. The interim rule therefore
addresses an internal “agency * * *
procedure, or practice” within the
meaning of section 553(b)(3)(A).
Second, and relatedly, the Departments
have determined that a comment period
would be “unnecessary” under section
553(b)(3)(B), as the interim rule does not
alter or affect the rights, interests, or
duties of any person or entity. Because
no notice of proposed rulemaking is
required, the provisions of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) do not apply.

The public is invited to submit
comments on the interim rule, which
will be taken into account before a final
rule is issued.

Regulatory Analysis

This action is limited to agency
organization and management as
described by Executive Order 12866
((3(d)(3) and, therefore, is not a
“regulation” as defined by that
Executive Order. Accordingly, review of
this action by the Office of Management
and Budget is not required.

Congressional Review Act

This action pertains to agency
organization and management and does
not substantially affect the rights or
obligations of non-agency parties and,
accordingly, is not a “rule” as that term
is used by the Congressional Review Act
(Subtitle E of the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA)). Therefore, the
reporting requirement of 5 U.S.C. 801
does not apply.

List of Subjects in Part 901

Administrative practice and
procedure, Claims, Federal employees,
Penalties, Privacy.

Authority and Issuance

m For the reasons set forth in the
preamble, part 901 of title 31 of the
Code of Federal Regulations is amended
as follows:

PART 901—STANDARDS FOR THE
ADMINISTRATIVE COLLECTION OF
CLAIMS

m 1. The authority citation for part 901

continues to read as follows:
Authority: 31 U.S.C. 3701, 3711, 3716,

3717,3718 and 3720B.

m 2.In §901.9, revise paragraph (f) to

read as follows:

§901.9 Interest, penalties and
administrative costs.
* * * * *

(f) When a debt is paid in partial or
installment payments, amounts received
by the Government shall be applied first
to any contingency fees added to the
debt, second to outstanding penalties,
third to administrative costs other than
contingency fees, fourth to interest, and
last to principal. For purposes of this
paragraph (f), “contingency fees’ are
administrative costs resulting from fees
paid by a Federal agency to other
Federal agencies or private collection
contractors for collection services
rendered when the fees are paid from

the amounts collected from a debtor.
* * * * *

m 3.In § 901.9, revise paragraph (g) by
removing the word “charges” in the first
sentence and adding in its place the
word “‘costs”’.

Dated: February 28, 2008.
Henry M. Paulson, Jr.,
Secretary of the Treasury.

Dated: November 6, 2007.
Peter D. Keisler,
Acting Attorney General.
[FR Doc. E8—4586 Filed 3—6—-08; 8:45 am]
BILLING CODE 4810-35-P

DEPARTMENT OF DEFENSE
Department of the Navy

32 CFR Part 700

[USN-2007-0050]

RIN 0703-AA84

Fraternization and Sexual Harassment

AGENCY: Department of Navy, DoD.
ACTION: Final rule.

SUMMARY: The Department of the Navy
is amending its rules to remove existing
sections relating to Fraternization and
Sexual Harassment among naval
personnel. These rules relate solely to
internal personnel matters. Therefore, it
has been determined that these rules are
not required to be published in the Code
of Federal Regulations.

DATES: Effective Date: This rule is
effective March 7, 2008.

FOR FURTHER INFORMATION CONTACT: LT
Tanya Cruz, JAGC, U.S. Navy,
Legislation and Regulations Branch,
Administrative Law Division, (Code 13),
Office of the Judge Advocate General,
Department of the Navy, 1322 Patterson
Ave., SE., Suite 3000, Washington Navy
Yard, DC 20374-5066, telephone: 703—
604—-8200.

SUPPLEMENTARY INFORMATION: On
September 14, 1990, the Secretary of the
Navy issued, revised, and amended the

Navy Regulations in accordance with 10
U.S.C. Section 6011. In 1993, the
Secretary of the Navy amended two
articles of the Navy Regulations relating
to Fraternization and Sexual
Harassment among naval personnel. The
1993 amendment was not reflected in
the Federal Register publication of the
Navy Regulations, 64 FR 56061 dated
October 15, 1999. The Department of the
Navy seeks to remove these two sections
from the Code of Federal Regulations. In
accordance with 5 U.S.C. Section 552, it
has been determined that these rules are
not required to be published as they
relate solely to internal personnel
matters. The Navy Regulations articles
on Fraternization and Sexual
Harassment remain in effect and may be
accessed at the Department of the Navy
Directives Web site at http://
neds.daps.dla.mil//.

List of Subjects in 32 CFR Part 700

Military personnel, Organization and
functions (Government agencies),
Reporting and recordkeeping
requirements.

m For the reasons set forth in the
preamble, the Department of the Navy
hereby amends 32 CFR part 700 as
follows:

PART 700—UNITED STATES NAVY
REGULATIONS AND OFFICIAL
RECORDS

m 1. The authority citation for 32 CFR
part 700 continues to read as follows:
Authority: 10 U.S.C. 6011.

§§700.1165 and 700.1166 [Removed]
m 2. Remove §§700.1165 and 700.1166.
Dated: February 28, 2008.

T.M. Cruz,

Lieutenant, Judge Advocate General’s Corps,
U.S. Navy, Federal Register Liaison Officer.

[FR Doc. E8—4210 Filed 3—6-08; 8:45 am]
BILLING CODE 3810-FF-P

POSTAL SERVICE
39 CFR Part 20

Revised Standards for First-Class Mail
International™ Service; Correction

AGENCY: Postal Service™,
ACTION: Final rule; correction.

SUMMARY: The Postal Service published
in the Federal Register of February 20,
2008, a document reflecting the change
to shape-based standards for First-Class
Mail International. Inadvertently, a table
in the section titled Country Rate
Groups and Weight Limits; the two
right-most columns had duplicate mail-
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shape headings. This document amends
those headings.

DATES: Effective Date: 12:01 a.m. on May
12, 2008.

FOR FURTHER INFORMATION CONTACT:
Christy Bonning, 202—268-2108.

SUPPLEMENTARY INFORMATION: In Federal
Register of February 20, 2008, Vol. 73,
No. 34, 9191-9197 [E8—2920], make the
following correction:

On page 9194, in the table titled
Country Rate Groups and Weight Limits,

change the second from right column
heading to read: FCMI, Lg. Env., (Flats),
Max., Wt., Ibs. Change the right-most
column heading to read: FCMI, Pkgs.,
(Sm. Packets), Max., Wt., Ibs. Revised
headings to appear as follows:

1GXG 1GXG
Country rate max wt.
group® Ibs.

, . apcm | “FCMI
apmi | 2pmi | 2PM M | sEmn | aFomr | EEME T g eny. (ps‘ﬁfc,’asn
rate max wt. | o ax rate max wt. rate max wt (flats) ackets)
groups Ibs. wt. Ibs. | group® Ibs. group® oz. | maxwt Fr)~nax wt
- 10S. : Ibs. '
Ibs.

Dated: February 22, 2008.
Neva R. Watson,
Attorney, Legislative.
[FR Doc. E8—4454 Filed 3—6-08; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63
[EPA-HQ-OAR-2006-0406, FRL-8540-2]
RIN 2060-AM74

National Emission Standards for
Hazardous Air Pollutants for Source
Categories: Gasoline Distribution Bulk
Terminals, Bulk Plants, and Pipeline
Facilities; and Gasoline Dispensing
Facilities; Correction

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule; correction.

SUMMARY: This action corrects certain
text of the final rules entitled ‘National
Emission Standards for Hazardous Air
Pollutants for Source Categories:
Gasoline Distribution Bulk Terminals,
Bulk Plants, and Pipeline Facilities; and
Gasoline Dispensing Facilities.” The
final rules were published in the
Federal Register on January 10, 2008.
DATES: Effective Date: March 7, 2008.
FOR FURTHER INFORMATION CONTACT: Mr.
Stephen Shedd, Office of Air Quality
Planning and Standards, Sector Policies
and Programs Division, Coatings and
Chemicals Group (E143-01), EPA,
Research Triangle Park, NC 27711,
telephone: (919) 541-5397, facsimile
number: (919) 685-3195, e-mail address:
shedd.steve@epa.gov.

SUPPLEMENTARY INFORMATION:

I. What Is the Background for the
Corrections?

On January 10, 2008 (73 FR 1916),
EPA issued final rules in which EPA
promulgated national emission

standards for hazardous air pollutants
for gasoline distribution bulk terminals,
bulk plants, and pipeline facilities and
for gasoline dispensing facilities. EPA
subsequently determined that certain
sections of the final rules contained
incorrect references to paragraphs
within those and other sections. This
action corrects those technical errors.

These corrections do not affect the
substance of the final rules, nor do they
change the rights or obligations of any
party. Rather, this action merely corrects
certain technical errors in the references
in the final rules. Thus, it is proper to
issue these corrections to the final rules
without notice and comment. Section
553 of the Administrative Procedure Act
(APA), 5 U.S.C. 553(b)(B), provides that,
when an agency for good cause finds
that notice and public procedure are
impracticable, unnecessary, or contrary
to the public interest, the agency may
issue a rule without providing notice
and an opportunity for public comment.
We have determined that there is good
cause for making this action final
without prior proposal and opportunity
for comment because the changes to the
final rules are minor technical
corrections, are noncontroversial, and
do not substantively change the agency
actions taken in the final rules. Thus,
notice and public procedure are
unnecessary. We find that this
constitutes good cause under 5 U.S.C.
553(b)(B).

II. What Are the Corrections to the
Final Rules (73 FR 1916)?

This notice corrects the following
errors. In adding four test methods to 40
CFR 63.14 through Incorporation by
Reference, we incorrectly assigned new
paragraph numbers to be added to 40
CFR 63.14 that were already in use. To
correct this error, it is necessary to
change the paragraph numbers that we
are assigning to the four test methods
being incorporated by reference. The
test method added as § 63.14(b)(63)
should have been added as

§63.14(b)(65) and the three test methods
added as §63.14(1)(1), (2), and (3)
should have been added as
§63.14(m)(1), (2), and (3).

EPA has also determined that the text
of 40 CFR 63.11092 and 40 CFR
63.11095 of subpart BBBBBB and 40
CFR 63.11117 of subpart CCCCCC
contains incorrect references. In 40 CFR
63.11092 of subpart BBBBBB, paragraph
(a)(3) included a reference to conduct an
initial performance test within 180 days
of the “rule promulgation” date. The
rule mistakenly referred to the
“promulgation” date instead of the
“compliance” date. Thus, the text “rule
promulgation” will be replaced with the
text “compliance date specified in
§63.11083”. Also, in 40 CFR 63.11092
of subpart BBBBBB, paragraph
(b)(1)(1)(B)(1) included a reference to
“(b)(1)(1)(B)(1)(d), (i1), and (iii) of this
section”” when the reference should be
to “(b)(1)1)(B)(1)(1), (i1), and (iii) of this
section”. In 40 CFR 63.11095 of subpart
BBBBBB, paragraph (c) included a
reference to “(a)(3) and (b)(4) of this
section”” when the reference should be
to “(a)(3) and (b)(5) of this section”. In
subpart CCCCCC, 40 CFR 63.11117,
paragraph (e) included a reference to
“§63.11124(b)”” when the reference
should be to “§63.11124(a)”. In 40 CFR
63.11118, paragraph (c) included two
improper references to ““paragraphs (a)
and (b)” and “§63.11116” when the
references should be to “paragraph (b)”
and “§63.11117”, respectively. Also, in
40 CFR 63.11124, paragraph (a) refers to
“(a)(1) through (4) of this section” but
section (a)(4) does not exist, so the text
will be corrected to refer to “(a)(1)
through (3) of this section”.
Additionally, in 40 CFR 63.11124,
paragraph (a)(1)(iii) refers to ““(a), (b)
and (c)(1) or paragraph (c)(2) of
§63.11117” but, while paragraph (c)
exists, paragraphs (c)(1) and (c)(2) do
not exist, so the text will be corrected
to refer to ““(a) through (c) of
§63.11117”. In 40 CFR 63.11124,
paragraph (b)(1)(iii) refers to “(a)
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through (d) of §63.11118” but
paragraph (d) does not have options for
the owner or operator to choose from
and therefore notification information is
not needed, so the text will be corrected
to refer to ““(a) through (c) of
§63.11118".

III. Statutory and Executive Order
Reviews

Under Executive Order 12866,
Regulatory Planning and Review (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
is, therefore, not subject to review by the
Office of Management and Budget
(OMB). This action is a correction to
certain text in the final rules and is not
a “major rule” as defined by 5 U.S.C.
804(2). The final rules themselves,
however, were reviewed by OMB. The
corrections do not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501, et seq.).
Because EPA has made a “good cause”
finding that this action is not subject to
notice-and-comment requirements
under the APA or any other statute, it
is not subject to the regulatory flexibility
provisions of the Regulatory Flexibility
Act (5 U.S.C. 601, et seq.), or to sections
202 and 205 of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). In addition, this action
does not significantly or uniquely affect
small governments or impose a
significant intergovernmental mandate,
as described in sections 203 and 204 of
the UMRA. This technical correction
action also does not significantly or
uniquely affect the communities of
tribal governments, as specified in
Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments (65 FR 67249, November
9, 2000). The corrections do not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, Federalism (64
FR 43255, August 10, 1999). The
corrections also are not subject to
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks (62 FR 19885,
April 23, 1997) because the final rules
were determined not to be subject to
this order and this action does not
significantly change the final rules.

This technical correction action does
not involve changes to the technical
standards related to test methods or
monitoring methods; thus, the
requirements of section 12(d) of the
National Technology Transfer and

Advancement Act of 1995 (15 U.S.C.
272) do not apply. The corrections also
do not involve special consideration of
environmental justice-related issues as
required by Executive Order 12898,
Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

The corrections are not subject to
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) because this action is not a
significant regulatory action under
Executive Order 12866.

The Congressional Review Act, 5
U.S.C. 801, et seq., as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this final action and
other required information to the United
States Senate, the United States House
of Representatives, and the Comptroller
General of the United States prior to
publication of this action in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2). This
correction is effective March 7, 2008.

EPA’s compliance with the above
statutes and Executive Orders for the
underlying rule is discussed in the
January 10, 2008 Federal Register notice
containing ‘“National Emission
Standards for Hazardous Air Pollutants
for Source Categories: Gasoline
Distribution Bulk Terminals, Bulk
Plants, and Pipeline Facilities; and
Gasoline Dispensing Facilities” (73 FR
1916).

List of Subjects for 40 CFR Part 63

Environmental protection,
Administrative practice and procedures,
Air pollution control, Incorporations by
reference, Intergovernmental relations,
Reporting and recordkeeping
requirements.

Dated: February 29, 2008.

Robert J. Meyers,

Principal Deputy Assistant Administrator.
m For the reasons set out in the
preamble, title 40, chapter I, part 63 of

the Code of Federal Regulations is
amended as follows:

PART 63—[AMENDED]

m 1. The authority citation for part 63
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.

Subpart A—[Amended)]

§63.14 [Amended]

m 2. Section 63.14 is amended as
follows:

m a. By redesignating paragraph (b)(63)
as paragraph (b)(65).

m b. By redesignating paragraph (1) as
paragraph (m).

Subpart BBBBBB—[Amended]

§63.11092 [Amended]

m 3. Section 63.11092 is amended as
follows:

m a. In paragraph (a)(3) by removing the
words “rule promulgation” and adding
in their place the words “‘compliance
date specified in §63.11083"".

m b. In paragraph (b)(1)(i)(B)(1) by
removing the words “(b)(1)(i)(B)(1)(1),
(i), and (iii) of this section.” and adding
in their place the words
“(b)(1)E)(B)(2)(4), (i1), and (iii) of this

section.”

§63.11095 [Amended]

m 4. Section 63.11095 is amended in
paragraph (c) by removing the citation
“(b)(4)” and adding in its place “(b)(5)”.

Subpart CCCCCC—[Amended]

§63.11117 [Amended]

m 5.In §63.11117, paragraph (e) is
amended by removing the citation
“§63.11124(b)” and adding in its place
the citation “§63.11124(a)”.

§63.11118 [Amended]

m 6.In §63.11118, paragraph (c)
introductory text is amended by
removing the words “paragraphs (a) and
(b) of this section, but must comply with
the requirements in § 63.11116.”” and
adding in their place the words
“paragraph (b) of this section, but must
comply with the requirements in
§63.11117.”

§63.11124 [Amended]

m 7. Section 63.11124 is amended as
follows:

m a. In paragraph (a) introductory text is
amended by removing the citation “(4)”
and adding in its place the citation
“(3)”.

m b. In paragraph (a)(1)(iii) introductory
text is amended by removing the
citation “(a), (b) and (c)(1) or paragraph
(c)(2)” and adding in its place the
citation “(a) through (c)”.

m c. In paragraph (b)(1)(iii) introductory
text is amended by removing the
citation “(a) through (d)” and adding in
its place the citation “(a) through (c)”.

[FR Doc. E8—4554 Filed 3—6—-08; 8:45 am)]
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271
[EPA-R08-RCRA-2006-0127; FRL-8538-1]
Utah: Final Authorization of State

Hazardous Waste Management
Program Revisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Immediate final rule.

SUMMARY: The Solid Waste Disposal Act,
as amended, commonly referred to as
the Resource Conservation and
Recovery Act (RCRA), allows the
Environmental Protection Agency (EPA)
to authorize States to operate their
hazardous waste management programs
in lieu of the federal program. Utah has
applied to EPA for final authorization of
the changes to its hazardous waste
program under RCRA. EPA has
determined that these changes satisfy all
requirements needed to qualify for final
authorization and is authorizing the
State’s changes through this immediate
final action.

DATES: This final authorization will
become effective on May 6, 2008, unless
the EPA receives adverse written
comment by April 7, 2008. If adverse
comment is received, EPA will publish
a timely withdrawal of the immediate
final rule in the Federal Register
informing the public that the rule will
not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R08—
RCRA-2006-0127, by one of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov.

Follow the on-line instructions for
submitting comments.

e E-mail: daly.carl@epa.gov.

e Fax:(303) 312—-6341.

e Mail: Send written comments to
Carl Daly, Solid and Hazardous Waste
Program, EPA Region 8, Mailcode 8P—
HW, 1595 Wynkoop Street, Denver,
Colorado 80202-1129.

e Hand Delivery or Courier: Deliver
your comments to Carl Daly, Solid and
Hazardous Waste Program, EPA Region
8, Mailcode 8P-HW, 1595 Wynkoop
Street, Denver, Colorado 80202-1129.
Such deliveries are only accepted
during the Regional Office’s normal
hours of operation. The public is
advised to call in advance to verify the
business hours. Special arrangements
should be made for deliveries of boxed
information.

Instructions: Direct your comments to
Docket ID No. EPA-R08—RCRA-2006—

0127. EPA’s policy is that all comments
received will be included in the public
docket without change, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov, or e-mail. The
federal Web site, http://
www.regulations.gov, is an “anonymous
access” system, which means EPA will
not know your identity or contact
information unless you provide it in the
body of your comment. If you send an
e-mail comment directly to EPA without
going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties, and cannot
contact you for clarification, EPA may
not be able to consider your comment.
Electronic files should avoid the use of
special characters or any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket, visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.
Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information
may not be publicly available, e.g., CBI
or other information whose disc