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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39

[Docket No. FAA-2007-0347; Directorate
Identifier 2007-NM—253-AD; Amendment
39-15437; AD 2008-06—-25]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A330 and A340 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

Two A330 operators have reported that the
guide shaft of the Refuel Isolation Valve has
been broken away from the main casting and
entered the fuel tank. The Supplier
Investigation evidenced that water builds-up
in the cavity of the Refuel Isolation Valve and
freezes during flight. When refuel pressure is
applied to the piston, the ice restricts the
piston travel on one side leading to an
asymmetric movement of the piston resulting
in breakage of the guide shaft. A non-bonded
metallic object within the fuel tank can result
[in] a potential ignition source, which in
combination with a lightning strike
constitutes an unsafe condition.

We are issuing this AD to require
actions to correct the unsafe condition
on these products.
DATES: This AD becomes effective April
23, 2008.

The Director of the Federal Register
approved the incorporation by reference

of certain publications listed in this AD
as of April 23, 2008.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Vladimir Ulyanov, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-1138; fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on December 19, 2007 (72 FR
71828). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

Two A330 operators have reported that the
guide shaft of the Refuel Isolation Valve has
been broken away from the main casting and
entered the fuel tank. The Supplier
Investigation evidenced that water builds-up
in the cavity of the Refuel Isolation Valve and
freezes during flight. When refuel pressure is
applied to the piston, the ice restricts the
piston travel on one side leading to an
asymmetric movement of the piston resulting
in breakage of the guide shaft. A non-bonded
metallic object within the fuel tank can result
[in] a potential ignition source, which in
combination with a lightning strike
constitutes an unsafe condition.

For the reasons described above, this
Airworthiness Directive (AD) requires
replacement of the affected Refuel Isolation
Valve with a more robust valve similar to that
designed for the A380.

You may obtain further information by
examining the MCAI in the AD docket.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Revised Service Information

We have reviewed Airbus Service
Bulletins A330-28-3103 and A340—28—

4120, both Revision 01, both dated
January 11, 2008. We referred to the
original issues, both dated July 17, 2007,
as the appropriate sources of service
information for accomplishing certain
actions specified in the NPRM. We find
that no additional work is required by
these revisions. Therefore, we have
changed paragraph (f) of this AD to refer
to Revision 01 of Airbus Service
Bulletins A330-28-3103 and A340-28—
4120. We have also changed paragraph
(f) to give credit to operators who have
accomplished the actions in accordance
with Airbus Service Bulletins A330-28—
3103 and A340-28-4120, both dated
July 17, 2007.

Conclusion

We have determined that air safety
and the public interest require adopting
the AD with the changes described
previously. These changes will not
increase the economic burden on any
operator or increase the scope of the AD.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
highlighted in a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect
about 34 products of U.S. registry. We
also estimate that it will take about 14
work-hours per product to comply with
the basic requirements of this AD. The
average labor rate is $80 per work-hour.
Required parts will cost about $8,000
per product. Where the service
information lists required parts costs
that are covered under warranty, we
have assumed that there will be no
charge for these costs. As we do not
control warranty coverage for affected
parties, some parties may incur costs
higher than estimated here. Based on
these figures, we estimate the cost of the



14660

Federal Register/Vol. 73, No. 54/ Wednesday, March 19, 2008/Rules and Regulations

AD on U.S. operators to be $310,080, or
$9,120 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action”” under Executive Order 12866;

2.Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding
the following new AD:

2008-06-25 Airbus: Amendment 39-15437.
Docket No. FAA-2007-0347; Directorate
Identifier 2007-NM-253—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective April 23, 2008.

Affected ADs

(b) None.
Applicability

(c) This AD applies to the Airbus Model
A330 and A340 airplanes identified in
paragraphs (c)(1) and (c)(2) of this AD;
certificated in any category; all certified
models; all serial numbers.

(1) Model A330 and A340 airplanes except
those on which Airbus Modification 55664
has been embodied in production or Airbus
Service Bulletin A330-28-3103, A340-28—
4120, or A340-28-5044 has been embodied
in service.

(2) Model A330-300 series airplanes on
which Airbus Modification 40176 (optional
LH (left hand) coupling) has been embodied
in production or Airbus Service Bulletin
A330-28-3018 (optional LH coupling) has
been embodied in service; except those on
which Airbus Modification 56148 has been
embodied in production or Airbus Service
Bulletin A330-28-3103 has been embodied
in service.

Subject

(d) Air Transport Association (ATA) of
America Code 28: Fuel.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

Two A330 operators have reported that the
guide shaft of the Refuel Isolation Valve has
been broken away from the main casting and
entered the fuel tank. The Supplier
Investigation evidenced that water builds-up
in the cavity of the Refuel Isolation Valve and
freezes during flight. When refuel pressure is
applied to the piston, the ice restricts the
piston travel on one side leading to an
asymmetric movement of the piston resulting
in breakage of the guide shaft. A non-bonded
metallic object within the fuel tank can result

[in] a potential ignition source, which in
combination with a lightning strike
constitutes an unsafe condition.

For the reasons described above, this
Airworthiness Directive (AD) requires
replacement of the affected Refuel Isolation
Valve with a more robust valve similar to that
designed for the A380.

Actions and Compliance

(f) Unless already done, do the following
actions in accordance with the instructions
defined in Airbus Service Bulletins A330—
28-3103 and A340-28-4120, both Revision
01, both dated January 11, 2008; and A340-
28-5044, dated July 17, 2007; as applicable.
Actions done before the effective date of this
AD in accordance with Airbus Service
Bulletins A330-28-3103 and A340-28—4120,
both dated July 17, 2007, are acceptable for
compliance with the corresponding
requirements of this AD.

(1) Within 18,000 flight hours from the
effective date of this AD: Replace the refuel
isolation valve(s); and re-identify the refuel/
defuel coupling in accordance with the
instructions defined in the applicable service
bulletin.

(2) For refuel Isolation Valve and Refuel/
Defuel Coupling Spare units: From the
effective date of this AD, no person may
install an affected refuel isolation valve unit
or an affected refuel/defuel coupling unit as
a replacement part on an aircraft, unless it
has been modified in accordance with the
instructions defined in the applicable service
bulletin.

FAA AD Differences

Note: This AD differs from the MCAI and/
or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Vladimir
Ulyanov, Aerospace Engineer, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, 1601 Lind Avenue, SW.,
Renton, Washington 98057-3356; telephone
(425) 227-1138; fax (425) 227-1149. Before
using any approved AMOC on any airplane
to which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
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has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI EASA Airworthiness
Directive 2007—0239, dated September 3,
2007; and Airbus Service Bulletins A330—-28—
3103 and A340-28-4120, both Revision 01,
both dated January 11, 2008; and A340-28—
5044, dated July 17, 2007; for related
information.

Material Incorporated by Reference

(i) You must use the applicable Airbus
service bulletin specified in Table 1 of this
AD to do the actions required by this AD,
unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Airbus, 1 Rond Point

Maurice Bellonte, 31707 Blagnac Cedex,
France.

(3) You may review copies at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
(202) 741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

TABLE 1.—MATERIAL INCORPORATED BY REFERENCE

Service Bulletin

Revision Date

A330-28-3103 .....coeciiiiiiriic

A340-28-4120 ...

A340-28-5044 .........cooiiri

January 11, 2008.
January 11, 2008.
July 17, 2007.

Issued in Renton, Washington, on March 9,
2008.

Stephen P. Boyd,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E8-5275 Filed 3—18-08; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2007-29030; Directorate
Identifier 2006-NM-284—-AD; Amendment
39-15432; AD 2008-06-20]

RIN 2120-AA64

Airworthiness Directives; Fokker
Model F.28 Mark 0070, 0100, 1000,
2000, 3000, and 4000 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

Subsequent to accidents involving Fuel
Tank System explosions in flight * * * and
on ground, * * * Special Federal Aviation
Regulation 88 (SFAR88) * * * required a
safety review of the aircraft Fuel Tank
System * * *,

* * * * *

Fuel Airworthiness Limitations are items
arising from a systems safety analysis that
have been shown to have failure mode(s)
associated with an ‘unsafe condition” * * *,

These are identified in Failure Conditions for

which an unacceptable probability of ignition

risk could exist if specific tasks and/or
practices are not performed in accordance
with the manufacturers’ requirements.

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective April
23, 2008.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of April 23, 2008.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98057-3356; telephone (425) 227-1137;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on August 21, 2007 (72 FR
46572). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

Subsequent to accidents involving Fuel
Tank System explosions in flight * * * and
on ground, the FAA published Special
Federal Aviation Regulation 88 (SFAR 88) in
June 2001. SFAR 88 required a safety review
of the aircraft Fuel Tank System to determine
that the design meets the requirements of

FAR (Federal Aviation Regulation) § 25.901
and § 25.981(a) and (b).

A similar regulation has been
recommended by the JAA (Joint Aviation
Authorities) to the European National
Aviation Authorities in JAA letter 04/00/02/
07/03-L024 of 3 February 2003. The review
was requested to be mandated by NAA’s
(National Aviation Authorities) using JAR
(Joint Aviation Regulation) § 25.901(c),

§ 25.1309.

In August 2005 EASA published a policy
statement on the process for developing
instructions for maintenance and inspection
of Fuel Tank System ignition source
prevention (EASA D 2005/CPRO, http://
www.easa.eu.int/home/
cert_policy_statements_en.html) that also
included the EASA expectations with regard
to compliance times of the corrective actions
on the unsafe and the not unsafe part of the
harmonised design review results. On a
global scale the TC (type certificate) holders
committed themselves to the EASA
published compliance dates (see EASA
policy statement). The EASA policy
statement has been revised in March 2006:
the date of 31-12—-2005 for the unsafe related
actions has now been set at 01-07—2006.

Fuel Airworthiness Limitations are items
arising from a systems safety analysis that
have been shown to have failure mode(s)
associated with an ‘unsafe condition’ as
defined in FAA’s memo 2003-112-15 ‘SFAR
88—Mandatory Action Decision Criteria’.
These are identified in Failure Conditions for
which an unacceptable probability of ignition
risk could exist if specific tasks and/or
practices are not performed in accordance
with the manufacturers’ requirements.

This EASA Airworthiness Directive
mandates the Fuel System Airworthiness
Limitations, comprising maintenance/
inspection tasks and Critical Design
Configuration Control Limitations (CDCCL)
for the type of aircraft, that resulted from the
design reviews and the JAA recommendation
and EASA policy statement mentioned
above.

The corrective action includes revising
the Airworthiness Limitations Section
of the Instructions for Continued
Airworthiness for certain airplanes, and
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the FAA-approved maintenance
program for certain other airplanes, to
incorporate new limitations for fuel tank
systems. You may obtain further
information by examining the MCAI in
the AD docket.

Actions Since the NPRM Was Issued

Since we issued the NPRM, we have
received Fokker Service Bulletin
SBF28-28-050, Revision 1, dated
January 8, 2008. (We referred to Fokker
Service Bulletin F28/28—050, dated June
30, 2006, in the NPRM as an appropriate
source of service information for
accomplishing the required actions.)
Revision 1 of the service bulletin
includes editorial changes, changes to
certain CDCCL control references, and
changes to the compliance paragraph.
We have changed paragraphs (f) and (h)
of the AD to refer to Revision 1 of the
service bulletin. We have also added a
new paragraph (f)(5) to the AD to
specify, in part, that actions done before
the effective date of this AD in
accordance with Fokker Service Bulletin
F28/28-050, dated June 30, 2006, are
acceptable for compliance with the
corresponding requirements of this AD.

Operators should note that we have
excluded the CDCCL component titled
“Level Control Pilot Valve Solenoid,
jiffy junction,” from the requirements of
paragraph (f)(2)(i) of this AD. Fokker 70/
100 Fuel Airworthiness Limitation
Items (ALI) and Critical Design
Configuration Control Limitations
(CDCCL) Report SE-672, Issue 2,
specifies that the appropriate reference
for this CDCCL control has not yet been
published. Therefore, we cannot include
it in the requirements of this AD. We
may consider additional rulemaking to
address this item when the reference is
available.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comments received.

Request To Refer to Later Revision of
Report

SAM Airlines requests that we revise
paragraph (f) of the AD to refer to
Fokker 70/100 Fuel Airworthiness
Limitation Items (ALI) and Critical
Design Configuration Control
Limitations (CDCCL) Report SE-672,
Issue 2, dated December 1, 2006. SAM
Airlines points out that EASA AD 2006—
0208, dated July 12, 2006 (a parallel
EASA Airworthiness Directive for this
AD), includes provisions to use Issue 1
of the report “or later approved
revisions.” However, the NPRM does
not allow for use of later approved
revisions of this report as an acceptable

means of compliance. SAM Airlines
would like to know if the use of later
revisions of the report would require
approval through the provisions of
paragraph (g)(1) of the NPRM.

We agree with the commenter’s
request. In the NPRM, we referred to
Issue 1, dated January 31, 2006, of the
report as the appropriate source of
service information for accomplishing
the required actions. Issue 2 of the
report includes the CDCCL control
references, as published in the June 1,
20086, revision of the airplane
maintenance manual. Issue 2 also
changes task descriptions for the fuel
ALIs in accordance with the
Maintenance Review Board document.

We have revised paragraphs (f) and
(h) of this AD to refer to Issue 2 of the
report. We have also specified in the
new paragraph (f)(5) of the AD that
actions done before the effective date of
this AD in accordance with Issue 1 of
Report SE-672 are acceptable for
compliance with the corresponding
requirements of this AD. We also
revised paragraph (f)(4) of this AD to
allow the use of later revisions of the
report, if those revisions are approved
by the Manager, International Branch,
ANM-116, FAA, or the European
Aviation Safety Agency (EASA), or its
delegated agent.

Request To Remove Reference to
Service Information in Certain
Paragraphs

SAM Airlines also requests that we
remove the reference to Fokker Service
Bulletin F28/28-050, dated June 30,
2006, from paragraphs (f)(1)(i) and
(H)(2)(i) of the NPRM. SAM Airlines
points out that those paragraphs apply
only to Fokker Model F.28 Mark 0070
and 0100 airplanes, which are not
included in Fokker Service Bulletin
F28/28-050.

We agree with SAM Airlines for the
reason stated. We infer that SAM
Airlines also requests we remove the
reference to Fokker 70/100 Fuel
Airworthiness Limitation Items (ALI)
and Critical Design Configuration
Control Limitations (CDCCL) Report SE—
672, Issue 1, dated January 31, 2006,
from paragraphs (f)(1)(ii) and (f)(2)(ii) of
the NPRM because those paragraphs
apply only to Fokker Model F.28 Mark
1000, 2000, 3000, and 4000 airplanes,
which are not included in Report SE—
672. We have revised paragraphs
(H(1)(1), (D(2)1), (B(2)(1), and (H)(2)(i1) of
the AD to refer only to the applicable
documents.

Request To Clarify Changes to
Maintenance Program

SAM Airlines also requests that we
clarify paragraphs (f)(1)(i) and ()(2)(i) of
the NPRM regarding what changes are
being made to the maintenance
program. SAM states that the meaning
of the word “limits” in paragraph
(0(1)(1) of the NPRM is unclear. In SAM
Airlines’ interpretation, the intended
action in paragraph (f)(1)(i) is to
incorporate into the aircraft
maintenance program the intervals of
the fuel ALI tasks. If so, SAM Airlines
requests that we revise the wording to
say: “* * * Instructions for Continued
Airworthiness and incorporate the Fuel
ALI tasks and intervals specified in
Fokker * * *.”

SAM Airlines also explains that
accomplishing the CDCCL is
unscheduled and requires
distinguishing which inspection is
needed in addition to the normal
maintenance task. Therefore, it is not
practical to incorporate the CDCCL into
the aircraft maintenance program, as
specified in paragraph (£)(2)(i) of the
NPRM. SAM Airlines suggests the
following wording to clarify paragraph
D(2)(1) of the NPRM: “* * *
Instructions for Continued
Airworthiness and adhere to the CDCCL
requirements as defined in Fokker
* *x %

We agree that clarification is
necessary. This AD requires affected
operators to revise their copies of their
Airworthiness Limitations document to
incorporate the fuel system limitation
inspections. This consists of the
inspections, thresholds, and intervals.
We have added these terms to
paragraphs (f)(1)(i) and (f)(1)(ii) of this
AD. The AD also requires revising the
Airworthiness Limitations Section
(ALS) to incorporate the CDCCLs as
defined in the applicable service
information.

Further, for airplanes that do not have
an ALIL this AD requires that operators
revise the maintenance program to
include the ALI inspections, thresholds,
and intervals. It also requires
incorporation of the CDCCLs as defined
in the applicable service information to
ensure that the specified design
configurations are maintained whenever
any work is performed.

Subsequently, section 91.403(c) of the
Federal Aviation Regulations (14 CFR
91.403(c)) requires an affected operator
to comply with the revised
Airworthiness Limitations document.
Ensuring that one’s maintenance
program and the actions of its
maintenance personnel are in
accordance with the Airworthiness
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Limitations is required, but not by the
AD. According to 14 CFR 91.403(c), no
person may operate an aircraft for which
airworthiness limitations have been
issued unless those limitations have
been complied with. Therefore, there is
no need to further expand the
requirements of the AD beyond that
which was proposed because 14 CFR
91.403(c) already imposes the
appropriate required action after the
airworthiness limitations are revised.

Explanation of Additional Changes
Made to This AD

For standardization purposes, we
have revised this AD in the following
ways:

¢ In most ADs, we adopt a
compliance time allowing a specified
amount of time after the AD’s effective
date. In this case, however, the FAA has
already issued regulations that require
operators to revise their maintenance/
inspection programs to address fuel tank
safety issues. The compliance date for
these regulations is December 16, 2008.
To provide for coordinated
implementation of these regulations and
this AD, we are including this same
compliance date in paragraphs (f)(1) and
(H)(2) of this AD.

e We have simplified the language in
Note 1 of this AD to clarify that an
operator must request approval for an
alternative method of compliance
(AMOC) if an operator cannot
accomplish the required inspections
because an airplane has been previously
modified, altered, or repaired in the
areas addressed by the required
inspections.

Conclusion

We reviewed the available data,
including the comments received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We determined that these changes will
not increase the economic burden on
any operator or increase the scope of the
AD.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the

MCAI in order to follow our FAA
policies. Any such differences are
highlighted in a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect
18 products of U.S. registry. We also
estimate that it will take about 1 work-
hour per product to comply with the
basic requirements of this AD. The
average labor rate is $80 per work-hour.
Based on these figures, we estimate the
cost of this AD to the U.S. operators to
be $1,440, or $80 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://

www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2008-06-20 Fokker Services B.V.:
Amendment 39-15432. Docket No.
FAA-2007-29030; Directorate Identifier
2006—-NM-284—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective April 23, 2008.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Fokker Model F.28
Mark 0070 and 0100 airplanes, all serial
numbers, certificated in any category; and
Model F.28 Mark 1000, 2000, 3000, and 4000
airplanes, serial numbers 11003 through
11241, 11991 and 11992, certificated in any
category.

Note 1: This AD requires revisions to
certain operator maintenance documents to
include new inspections. Compliance with
these inspections is required by 14 CFR
91.403(c). For airplanes that have been
previously modified, altered, or repaired in
the areas addressed by these inspections, the
operator may not be able to accomplish the
inspections described in the revisions. In this
situation, to comply with 14 CFR 91.403(c),
the operator must request approval for an
alternative method of compliance according
to paragraph (g)(1) of this AD. The request
should include a description of changes to
the required inspections that will ensure the
continued operational safety of the airplane.

Subject

(d) Transport Association (ATA) of
America Code 28: Fuel.
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Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

Subsequent to accidents involving Fuel
Tank System explosions in flight * * * and
on ground, the FAA published Special
Federal Aviation Regulation 88 (SFAR 88) in
June 2001. SFAR 88 required a safety review
of the aircraft Fuel Tank System to determine
that the design meets the requirements of
FAR (Federal Aviation Regulation) § 25.901
and § 25.981(a) and (b).

A similar regulation has been
recommended by the JAA (Joint Aviation
Authorities) to the European National
Aviation Authorities in JAA letter 04/00/02/
07/03-L024 of 3 February 2003. The review
was requested to be mandated by NAA’s
(National Aviation Authorities) using JAR
(Joint Aviation Regulation) § 25.901(c),

§ 25.1309.

In August 2005 EASA published a policy
statement on the process for developing
instructions for maintenance and inspection
of Fuel Tank System ignition source
prevention (EASA D 2005/CPRO, http://
www.easa.eu.int/home/
cert_policy_statements_en.html) that also
included the EASA expectations with regard
to compliance times of the corrective actions
on the unsafe and the not unsafe part of the
harmonised design review results. On a
global scale the TC (type certificate) holders
committed themselves to the EASA
published compliance dates (see EASA
policy statement). The EASA policy
statement has been revised in March 2006:
The date of 31-12-2005 for the unsafe related
actions has now been set at 01-07-2006.

Fuel Airworthiness Limitations are items
arising from a systems safety analysis that
have been shown to have failure mode(s)
associated with an ‘unsafe condition’ as
defined in FAA’s memo 2003-112-15 ‘SFAR
88—Mandatory Action Decision Criteria’.
These are identified in Failure Conditions for
which an unacceptable probability of ignition
risk could exist if specific tasks and/or
practices are not performed in accordance
with the manufacturers’ requirements.

This EASA Airworthiness Directive
mandates the Fuel System Airworthiness
Limitations, comprising maintenance/
inspection tasks and Critical Design
Configuration Control Limitations (CDCCL)
for the type of aircraft, that resulted from the
design reviews and the JAA recommendation
and EASA policy statement mentioned
above.

The corrective action includes revising the
Airworthiness Limitations Section of the
Instructions for Continued Airworthiness for
certain airplanes, and the FAA-approved
maintenance program for certain other
airplanes, to incorporate new limitations for
fuel tank systems.

Actions and Compliance

(f) Unless already done, do the following
actions.

(1) Within 3 months after the effective date
of this AD or before December 16, 2008,
whichever occurs first, do the action in
paragraph (f)(1)(i) or (f)(1)(ii) of this AD, as
applicable. For all identified tasks, the initial
compliance time starts from the effective date

of this AD. The repetitive inspections must
be accomplished thereafter at the intervals
not to exceed those specified in Fokker 70/
100 Fuel Airworthiness Limitation Items
(ALI) and Critical Design Configuration
Control Limitations (CDCCL) Report SE-672,
Issue 2, dated December 1, 2006; or Fokker
Service Bulletin SBF28-28-050, Revision 1,
dated January 8, 2008; as applicable; except
as provided by paragraphs (f)(3), (f)(4), and
(g)(1) of this AD.

(i) For Model F.28 Mark 0070 and 0100
airplanes: Revise the Airworthiness
Limitations Section (ALS) of the Instructions
for Continued Airworthiness to incorporate
the inspections, thresholds, and intervals
specified in Fokker 70/100 Fuel
Airworthiness Limitation Items (ALI) and
Critical Design Configuration Control
Limitations (CDCCL) Report SE-672, Issue 2,
dated December 1, 2006.

(ii) For Model F.28 Mark 1000, 2000, 3000,
and 4000 airplanes: Incorporate into the
FAA-approved maintenance inspection
program the inspections, thresholds, and
intervals specified in Fokker Service Bulletin
SBF28-28-050, Revision 1, dated January 8,
2008.

(2) Within 3 months after the effective date
of this AD or before December 16, 2008,
whichever occurs first, do the action in
paragraph (f)(2)(i) or (f)(2)(ii) of this AD, as
applicable.

(i) For Model F.28 Mark 0070 and 0100
airplanes: Revise the Airworthiness
Limitations Section (ALS) of the Instructions
for Continued Airworthiness to incorporate
the CDCCLs as defined in Fokker 70/100 Fuel
Airworthiness Limitation Items (ALI) and
Critical Design Configuration Control
Limitations (CDCCL) Report SE-672, Issue 2,
dated December 1, 2006, except for the
CDCCL component titled “Level Control Pilot
Valve Solenoid, jiffy junction.”

(ii) For Model F.28 Mark 1000, 2000, 3000,
and 4000 airplanes: Incorporate into the
FAA-approved maintenance inspection
program the CDCCLs as defined in Fokker
Service Bulletin SBF28-28-050, Revision 1,
dated January 8, 2008.

(3) Where Fokker 70/100 Fuel
Airworthiness Limitation Items (ALI) and
Critical Design Configuration Gontrol
Limitations (CDCCL) Report SE-672, Issue 2,
dated December 1, 2006; and Fokker Service
Bulletin SBF28-28-050, Revision 1, dated
January 8, 2008; allow for exceptional short-
term extensions, an exception is acceptable
to the FAA if it is approved by the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

(4) After accomplishing the actions
specified in paragraphs (f)(1) and (f)(2) of this
AD, no alternative inspection, inspection
interval, or CDCCL may be used, unless the
inspection, interval, or CDCCL is part of a
later revision of Fokker 70/100 Fuel
Airworthiness Limitation Items (ALI) and
Critical Design Configuration Control
Limitations (CDCCL) Report SE-672, Issue 2,
dated December 1, 2006; or Fokker Service
Bulletin SBF28-28-050, Revision 1, dated
January 8, 2008; as applicable; that is
approved by the Manager, ANM-116,
International Branch, Transport Airplane

Directorate, FAA, or the European Aviation
Safety Agency (EASA), or its delegated agent,
or unless the inspection, interval, or CDCCL
is approved as an alternative method of
compliance (AMOC) in accordance with the
procedures specified in paragraph (g)(1) of
this AD.

(5) Actions done before the effective date
of this AD in accordance with Fokker 70/100
Fuel Airworthiness Limitation Items (ALI)
and Critical Design Configuration Control
Limitations (CDCCL) Report SE-672, Issue 1,
dated January 31, 2006; or Fokker Service
Bulletin F28/28-050, dated June 30, 2006; are
acceptable for compliance with the
corresponding requirements of this AD.

Note 2: For Model F.28 Mark 1000, 2000,
3000, and 4000 airplanes, after an operator
complies with the requirements of
paragraphs (f)(1)(ii) and (f)(2)(ii) of this AD,
those paragraphs do not require that
operators subsequently record
accomplishment of those requirements each
time an applicable action is accomplished
according to that operator’s FAA-approved
maintenance inspection program.

FAA AD Differences

Note 3: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Tom Rodriguez,
Aerospace Engineer, International Branch,
ANM-116, FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone (425)
227-1137; fax (425) 227-1149. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI European Aviation
Safety Agency (EASA) Airworthiness
Directive 2006—0206, dated June 11, 2006;
EASA Airworthiness Directive 2006—0208,
dated July 12, 2006; Fokker 70/100 Fuel
Airworthiness Limitation Items (ALI) and
Critical Design Configuration Control
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Limitations (CDCCL) Report SE-672, Issue 2,
dated December 1, 2006; and Fokker Service
Bulletin SBF28-28-050, Revision 1, dated
January 8, 2008; for related information.

Material Incorporated by Reference

(i) You must use Fokker 70/100 Fuel
Airworthiness Limitation Items (ALI) and
Critical Design Configuration Control
Limitations (CDCCL) Report SE-672, Issue 2,
dated December 1, 2006; and Fokker Service
Bulletin SBF28-28-050, Revision 1, dated
January 8, 2008; as applicable; to do the
actions required by this AD, unless the AD
specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Fokker Services B.V., P.O.
Box 231, 2150 AE Nieuw-Vennep, the
Netherlands.

(3) You may review copies at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue SW., Renton, Washington; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
(202) 741-6030, or go to: http://www.
archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on March 9,
2008.
Stephen P. Boyd,

Assistant Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. E8-5142 Filed 3—18-08; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2008—-0034 Directorate
Identifier 2007-CE-097-AD; Amendment
39-15428; AD 2008—-06-16]

RIN 2120-AA64

Airworthiness Directives; Pacific
Aerospace Corporation, Ltd Model
750XL Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
issued by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

DCA/750XL/3A is prompted by a report
from the manufacturer of the possibility that

wiring loom protective sleeving is not fitted
to aircraft S/N 107 through to 134. AD
applicability revised to include aircraft up to
S/N 134.

To prevent fretting damage to the wiring
loom that may lead to arcing in proximity to

the fuel vent lines and the possibility of fire
* k%

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective April
23, 2008.

On April 23, 2008, the Director of the
Federal Register approved the
incorporation by reference of certain
publications listed in this AD.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT: Karl
Schletzbaum, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329—4146; fax: (816)
329-4090.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on January 18, 2008 (73 FR
3417). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

DCA/750XL/3A is prompted by a report
from the manufacturer of the possibility that
wiring loom protective sleeving is not fitted
to aircraft S/N 107 through to 134. AD
applicability revised to include aircraft up to
S/N 134.

To prevent fretting damage to the wiring
loom that may lead to arcing in proximity to

the fuel vent lines and the possibility of fire
* k%

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between this AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
Any such differences are highlighted in
a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect 7
products of U.S. registry. We also
estimate that it will take about 0.5 work-
hour per product to comply with basic
requirements of this AD. The average
labor rate is $80 per work-hour.
Required parts will cost about $30 per
product.

Based on these figures, we estimate
the cost of this AD to the U.S. operators
to be $490 or $70 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:
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(1) Is not a ““significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule”” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD Docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains the NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone (800) 647—-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding

the following new AD:

2008-06-16 Pacific Aerospace Corporation,
Ltd.: Amendment 39-15428; Docket No.

FAA-2008-0034; Directorate Identifier
2007—-CE-097-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective April 23, 2008.
Affected ADs

(b) None.
Applicability

(c) This AD applies to Model 750XL

airplanes, serial numbers 102 through 134,
certificated in any category.

Note 1: The applicability of this AD takes
precedence over Pacific Aerospace
Corporation Limited Mandatory Service

Bulletin PACSB/XL/009, issue 2, revised July
23, 2004.

Subject

(d) Air Transport Association of America
(ATA) Code 39: Electrical Wiring.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

DCA/750XL/3A is prompted by a report
from the manufacturer of the possibility that
wiring loom protective sleeving is not fitted
to aircraft S/N 107 through to 134. AD
applicability revised to include aircraft up to
S/N 134.

To prevent fretting damage to the wiring
loom that may lead to arcing in proximity to
the fuel vent lines and the possibility of fire,
inspect the main wiring loom on the right
hand side of the aircraft adjacent to the
frames at station 114.34” and 118.84”, per
PACSB/XL/009 issue 2, to ensure that two
pieces of protective sleeving are fitted.

The effectivity of the service information is
serial number (S/N) 102 through 106. The
MCAI expanded the applicability to S/N 102
through 134.

Actions and Compliance

(f) Unless already done, do the following
actions:

(1) Within the next 100 hours time-in-
service (TIS) after April 23, 2008 (the
effective date of this AD), inspect the main
wiring loom on the right hand side of the
aircraft adjacent to the frames at station
114.34” and 118.84" to ensure there are two
pieces of protective sleeving installed
following Pacific Aerospace Corporation
Limited Mandatory Service Bulletin PACSB/
XL/009, issue 2, revised July 23, 2004.

(2) If you find the protective sleeves are
missing as a result of the inspection required
by paragraph (f)(1) of this AD, before further
flight, install protective sleeves following
Pacific Aerospace Corporation Mandatory
Service Bulletin PACSB/XL/009, issue 2,
revised July 23, 2004.

FAA AD Differences

Note 2: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Karl Schletzbaum, Aerospace
Engineer, FAA, Small Airplane Directorate,
901 Locust, Room 301, Kansas City, Missouri
64106; telephone: (816) 329—4146; fax: (816)
329-4090. Before using any approved AMOC
on any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

Material Incorporated by Reference

(h) You must use Pacific Aerospace
Corporation Limited Mandatory Service

Bulletin PACSB/XL/009, issue 2, revised July
23, 2004, to do the actions required by this
AD, unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Pacific Aerospace Limited,
Hamilton Airport, Private Bag, 3027
Hamilton, New Zealand; telephone: +64 7—
843—6144; facsimile: +64 7—843—6134.

(3) You may review copies at the FAA,
Central Region, Office of the Regional
Counsel, 901 Locust, Room 506, Kansas City,
Missouri 64106; or at the National Archives
and Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal-register/
cfr/ibr-locations.html.

Issued in Kansas City, Missouri, on March
7, 2008.
Kim Smith,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. E8-5062 Filed 3—18-08; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2007-0346; Directorate
Identifier 2007-NM—-202-AD; Amendment
39-15436; AD 2008-06—24]

RIN 2120-AA64
Airworthiness Directives; Boeing

Model 737-300, —400, and —500 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Boeing Model 737-300, —400, and —500
series airplanes. This AD requires an
inspection to determine the
manufacturer and manufacture date of
the oxygen masks in the passenger
service unit and the lavatory and
attendant box assemblies, corrective
action if necessary, and other specified
action. This AD results from a report
that several passenger masks with
broken in-line flow indicators were
found following a mask deployment. We
are issuing this AD to prevent the in-
line flow indicators of the passenger
oxygen masks from fracturing and
separating, which could inhibit oxygen
flow to the masks and consequently
result in exposure of the passengers and
cabin attendants to hypoxia following a
depressurization event.
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DATES: This AD is effective April 23,
2008.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of April 23, 2008.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124-2207.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
am. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (telephone 800-647-5527)
is the Document Management Facility,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Susan Letcher, Aerospace Engineer,
Cabin Safety and Environmental
Systems Branch, ANM-150S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 917-6474; fax (425) 917—6590.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an airworthiness
directive (AD) that would apply to
certain Model Boeing 737-300, —400,
and —500 series airplanes. That NPRM
was published in the Federal Register
on December 19, 2007 (72 FR 71830).
That NPRM proposed to require an
inspection to determine the
manufacturer and manufacture date of
the oxygen masks in the passenger
service unit (PSU) and the lavatory and
attendant box assemblies, corrective
action if necessary, and other specified
action.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the relevant data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Costs of Compliance

There are about 1,956 airplanes of the
affected design in the worldwide fleet.
This AD affects about 646 airplanes of
U.S. registry. The required actions take
about 16 work hours per airplane, for an
average of 180 oxygen masks per
airplane distributed in about 45 PSUs/
oxygen boxes, at an average labor rate of
$80 per work hour. Required parts cost
about $6 per oxygen mask, or $1,080 per
airplane. Based on these figures, the
estimated cost of the AD for U.S.
operators is $1,524,560, or $2,360 per
airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2008-06-24 Boeing: Amendment 39-15436.
Docket No. FAA-2007-0346; Directorate
Identifier 2007-NM-202—AD.

Effective Date

(a) This airworthiness directive (AD) is
effective April 23, 2008.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Boeing Model 737—
300, —400, and —500 series airplanes,
certificated in any category; as identified in

Boeing Special Attention Service Bulletin
737-35-1099, dated April 9, 2007.

Unsafe Condition

(d) This AD results from a report that
several passenger masks with broken in-line
flow indicators were found following a mask
deployment. We are issuing this AD to
prevent the in-line flow indicators of the
passenger oxygen masks from fracturing and
separating, which could inhibit oxygen flow
to the masks and consequently result in
exposure of the passengers and cabin
attendants to hypoxia following a
depressurization event.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspection and Related Investigative/
Corrective Actions if Necessary

(f) Within 60 months after the effective
date of this AD, do a general visual
inspection to determine the manufacturer
and manufacture date of the oxygen masks in
the passenger service unit and the lavatory
and attendant box assemblies, and do the
applicable corrective action and other
specified action, by accomplishing all of the
applicable actions specified in the
Accomplishment Instructions of Boeing
Special Attention Service Bulletin 737-35—
1099, dated April 9, 2007; except where the
service bulletin specifies repairing the
oxygen mask assembly, replace it with a new
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or modified oxygen mask assembly having an
improved flow indicator. The corrective
action and other specified action must be
done before further flight.

Note 1: Boeing Special Attention Service
Bulletin 737-35-1099 refers to B/E
Aerospace Service Bulletin 174080-35-01,
dated February 6, 2006; and Revision 1,
dated May 1, 2006; as additional sources of
service information for modifying the oxygen
mask assembly by replacing the flow
indicator with an improved flow indicator.

Alternative Methods of Compliance
(AMOCs)

(g)(1) The Manager, Seattle Aircraft
Certification Office, FAA, has the authority to
approve AMOG:s for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

Material Incorporated by Reference

(h) You must use Boeing Special Attention
Service Bulletin 737-35-1099, dated April 9,
2007, to do the actions required by this AD,
unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124-2207.

(3) You may review copies of the service
information incorporated by reference at the
FAA, Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington; or at
the National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal_register/code_of_
federal_regulations/ibr_locations.html.

Issued in Renton, Washington, on March 9,
2008.
Stephen P. Boyd,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E8-5276 Filed 3—-18-08; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2007-0396; Directorate
Identifier 2007-NM-282-AD; Amendment
39-15438; AD 2008-06-26]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A330-200, A330-300, A340-200, and
A340-300 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

One A320 operator has reported a disbond
on the composite rudder control rod.
Investigations conducted by the supplier
revealed that this disbond is due to an
incorrect low volume of resin in the fibre
composite. The supplier and AIRBUS have
confirmed that some rudder control rods
installed on A330 and A340-200/-300
aircraft before delivery or delivered as spare
are also affected by this defect. Rudder
control rod rupture can lead, in the worst
case, in combination with a yaw damper
runaway to an unsafe condition.

* * * * *

The unsafe condition is reduced control
of the airplane. We are issuing this AD
to require actions to correct the unsafe
condition on these products.

DATES: This AD becomes effective April
23, 2008.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of April 23, 2008.

ADDRESSES: You may examine the AD
docket on the Internet at: http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Vladimir Ulyanov, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-1138; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on January 10, 2008 (73 FR
1842). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCAI states:

One A320 operator has reported a disbond
on the composite rudder control rod.
Investigations conducted by the supplier
revealed that this disbond is due to an
incorrect low volume of resin in the fibre
composite. The supplier and AIRBUS have
confirmed that some rudder control rods
installed on A330 and A340-200/-300
aircraft before delivery or delivered as spare
are also affected by this defect. Rudder
control rod rupture can lead, in the worst
case, in combination with a yaw damper
runaway to an unsafe condition.

In order to prevent such situation, this
Airworthiness Directive (AD) requires a one
time detailed visual inspection to identify the
affected rods and to replace those affected by
this issue.

The unsafe condition is reduced control
of the airplane. You may obtain further
information by examining the MCAI in
the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
highlighted in a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect
about 8 products of U.S. registry. We
also estimate that it will take about 6
work-hours per product to comply with
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the basic requirements of this AD. The
average labor rate is $80 per work-hour.
Labor costs may be covered under
warranty as described in the service
information. Based on these figures, we
estimate the cost of this AD to the U.S.
operators to be $3,840, or $480 per
product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and

other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2008-06-26 Airbus: Amendment 39-15438.
Docket No. FAA—-2007-0396; Directorate
Identifier 2007-NM-282—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective April 23, 2008.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Airbus Model A330—
200, A330-300, A340-200, and A340-300
series airplanes, certificated in any category,
all certified models, having manufacturing
serial numbers (MSNs) as specified in
paragraphs (c)(1) and (c)(2) of this AD.

(1) For Model A330-200 and A330-300
series airplanes: MSN 0315, 0323, 0333,
0337, 0338, 0342, 0344, 0346, 0349, 0350,
0351, 0356, 0357, 0370, 0375, 0388, 0389,
0398, 0400, 0404, 0407, 0408, 0412, 0427,
0432, 0454, 0493 and 0539.

(2) For Model A340-200 and A340-300
series airplanes: MSN 0318, 0319, 0321,
0325, 0327, 0329, 0331, 0332, 0335, 0347,
0352, 0354, 0355, 0359, 0363, 0367, 0373,
0374, 0377,0378, 0379, 0381, 0385, 0387,
0390, 0395, 0399, 0411, 0413, 0415, 0433,
0434, 0435, 0450 and 0474.

Subject

(d) Air Transport Association (ATA) of
America Code 27: Flight Controls.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

One A320 operator has reported a disbond
on the composite rudder control rod.
Investigations conducted by the supplier
revealed that this disbond is due to an
incorrect low volume of resin in the fibre
composite. The supplier and AIRBUS have
confirmed that some rudder control rods
installed on A330 and A340-200/-300

aircraft before delivery or delivered as spare
are also affected by this defect. Rudder
control rod rupture can lead, in the worst
case, in combination with a yaw damper
runaway to an unsafe condition.

In order to prevent such situation, this
Airworthiness Directive (AD) requires a one
time detailed visual inspection to identify the
affected rods and to replace those affected by
this issue.

The unsafe condition is reduced control of
the airplane.

Actions and Compliance

(f) Unless already done, do the following
actions.

(1) Within 600 flight hours after the
effective date of this AD, identify the part
number (P/N) and serial number (S/N) of all
rudder control rods installed on the subject
airplanes; in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A330-27-3157 or A340-27—
4156, both dated August 8, 2007, as
applicable.

(2) If the P/N and S/N of any rudder
control rod identified in paragraph (f)(1) of
this AD is not identified in Batch 1, Batch 2a,
or Batch 2b of Figure 3 of Airbus Service
Bulletin A330-27-3157 or A340-27—-4156,
both dated August 8, 2007, no further action
is required for that control rod, except as
provided by paragraph (f)(6) of this AD.

(3) If the P/N and S/N of any rudder
control rod identified in paragraph (f)(1) of
this AD is identified in Batch 1 of Figure 3
of Airbus Service Bulletin A330-27-3157 or
A340-27-4156, both dated August 8, 2007:
Within 18 months after the identification
required by paragraph (f)(1) of this AD,
replace the affected rudder control rod with
a new rudder control rod, in accordance with
the Accomplishment Instructions of Airbus
Service Bulletin A330-27-3157 or A340-27—
4156, as applicable.

(4) If the P/N and S/N of any rudder
control rod identified in paragraph (f)(1) of
this AD is identified in Batch 2a of Figure 3
of Airbus Service Bulletin A330-27-3157 or
A340-27-4156, both dated August 8, 2007:
Within 1,400 flight hours after the
identification required by paragraph (f)(1) of
this AD, replace the affected control rod with
a new rudder control rod, in accordance with
the Accomplishment Instructions of Airbus
Service Bulletin A330-27-3157 or A340-27—
4156, as applicable.

(5) If the P/N and S/N of any rudder
control rod identified in paragraph (f)(1) of
this AD is identified in Batch 2b of Figure 3
of Airbus Service Bulletin A330-27-3157 or
A340-27-4156, both dated August 8, 2007,
do the actions described in paragraph (f)(5)(i)
or (f)(5)(ii) of this AD, as applicable, at the
compliance time specified in paragraph
(H)(5)() or (£)(5)(ii), as applicable.

(i) For any rudder control rod having P/N
22205—-08 and S/N 1000094651: Within 600
flight hours after the identification required
by paragraph (f)(1) of this AD, replace the
rudder control rod with a new rudder control
rod, in accordance with the Accomplishment
Instructions of Airbus Service Bulletin A330—
27-3157 or A340-27—-4156, both dated
August 8, 2007, as applicable.

(ii) For all rudder control rods not
identified in paragraph (f)(5)(i) of this AD:
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Within 6 months after the identification
required by paragraph (f)(1) of this AD,
replace the rudder control rods with new
rudder control rods, in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A330-27-3157 or A340-27—
4156, both dated August 8, 2007, as
applicable.

(6) As of the effective date of this AD, no
person may install, on any airplane, any
rudder control rod unit having a P/N and
S/N identified in Batch 1, Batch 2a, or Batch
2b of Figure 3 of Airbus Service Bulletin
A330-27-3157 or A340-27-4156, both dated
August 8, 2007.

FAA AD Differences

Note: This AD differs from the MCAI and/
or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Vladimir
Ulyanov, Aerospace Engineer, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, 1601 Lind Avenue, SW.,
Renton, Washington 98057-3356; telephone
(425) 227-1138; fax (425) 227—-1149. Before
using any approved AMOC on any airplane
to which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI European Aviation
Safety Agency (EASA) Airworthiness
Directive 2007—0246, dated September 5,
2007; Airbus Service Bulletin A330-27-3157,
dated August 8, 2007; and Airbus Service
Bulletin A340-27-4156, dated August 8,
2007; for related information.

Material Incorporated by Reference

(i) You must use Airbus Service Bulletin
A330-27-3157, excluding Appendix 01,
dated August 8, 2007; or Airbus Service
Bulletin A340-27-4156, excluding Appendix
01, dated August 8, 2007; as applicable; to do
the actions required by this AD, unless the
AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of

this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Airbus, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France.

(3) You may review copies at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
(202) 741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on March 9,
2008.
Stephen P. Boyd,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E8-5255 Filed 3—18-08; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2007-28944; Directorate
Identifier 2006—NM-239-AD; Amendment
39-15430; AD 2008-06-18]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A300 Series Airplanes and Airbus
Model A300-600 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

[Tlhe detection of cracks on multiple
aircraft in lower skin panel No. 2 forward of
access panel 575FB/675FB held on the rear
dummy spar, inboard of rib 9, fuselage side,
aft of the rear spar.

This area of structure has been subjected to
several repairs and modifications in previous
years.

The AIRBUS Service Bulletins (SB) A300—
57-0177 at Revision 3 and A300-57-6029 at
Revision 4 define the various configurations
for the mandatory inspections to be
conducted in order to control or correct the
development of cracks which could affect the
structural integrity of the aircraft.

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective April
23, 2008.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of April 23, 2008.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Tom
Stafford, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98057-3356; telephone (425) 227-1622;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on August 16, 2007 (72 FR
45978). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCAI states:

This Airworthiness Directive (AD) is
published subsequent to the detection of
cracks on multiple aircraft in lower skin
panel No. 2 forward of access panel 575FB/
675FB held on the rear dummy spar, inboard
of rib 9, fuselage side, aft of the rear spar.

This area of structure has been subjected to
several repairs and modifications in previous
years.

The AIRBUS Service Bulletins (SB) A300—
57-0177 at Revision 3 and A300-57-6029 at
Revision 4 define the various configurations
for the mandatory inspections to be
conducted in order to control or correct the
development of cracks which could affect the
structural integrity of the aircraft.

The MCAI requires various repetitive
inspections (detailed visual, high
frequency eddy current, X-ray) of the
wing lower skin panel and associated
internal support structure for cracking
and, if necessary, corrective measures
(modifying the lower panel inboard of
rib 9 aft of the rear spar and repairing
cracks). You may obtain further
information by examining the MCAI in
the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comments received.

Request To Revise Applicability of
NPRM

FedEx requests that we revise the
applicability of the NPRM to exclude
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certain airplanes which have already
been modified. FedEx states that
airplanes having post-production
modification 11178 (identified as
Config. 14 in Airbus Service Bulletin
A300-57-6029, Revision 06, dated
March 23, 2007) installed should not be
included in the service bulletin, as the
Limit of Validity (LOV) for the airframe
is close enough to the inspection
thresholds for post-production
modification 11178 to consider the
modification as sufficient without
specific follow-up maintenance
requirements. FedEx therefore requests
that we consider revising the
applicability of the NPRM to exclude
airplanes that have production
modification 11178 installed, and
asserts that if the LOV is extended, an
airworthiness limitations instruction
(ALI) could be added for the post mod
inspection requirements.

We don’t agree. These airplanes must
be inspected before they reach their
current LOV as it could not be
demonstrated that extending the
thresholds up to the revised LOV would
provide an acceptable level of safety.
Operators are provided some relief as
the inspection is estimated to be 2 work-
hours, which will not have significant
impact on airplane maintenance. We
have not changed the AD in this regard.

Request To Simplify Compliance
Intervals

FedEx states it has 69 A300-600
aircraft affected by the NPRM and, so
far, has had no problems with the wing
skin at the intersection of the rear spar
to the dummy spar inboard of Rib 9.
FedEx states it finds Airbus Service
Bulletin A300-57—-6029, Revision 06, to
be overly complex, constituting an
undue burden to implement into its
records system. We infer that FedEx is
requesting that we reduce or streamline
the inspection thresholds and intervals
in the NPRM.

We do not agree with this request.
The fatigue load spectrum differs from
one airplane model to another. To
reduce the number of inspection
programs specified in the service
bulletin, it would be necessary to
require the more conservative
compliance times which would place an
excessive burden on some operators.
However, operators are always
permitted to accomplish the
requirements of an AD before the
required compliance time. Therefore, an
operator with several Model A300-600
airplanes may choose to streamline the
process by inspecting all those models
using the most stringent compliance
time specified in the AD. If an operator
decides that more compliance time is

needed, the operator may request an
AMOC in accordance with paragraph
(g)(1) of the AD. We have not changed
the AD in this regard.

Request To Add Optional Terminating
Action

FedEx requests that we add an
optional terminating action to the
NPRM. FedEx states that, for airplanes
not found to be cracked that have not
been previously repaired, an equivalent
level of safety could be obtained by
modifying the airplane in accordance
with Airbus Service Bulletin A300-57—
6064 (which describes procedures for
installing internal and external
reinforcing plates on bottom skin panel
No. 2, a stiffener for the support
structure, and a new cleat) prior to
accumulating 10,000 total flight cycles
or within 380 flight cycles after the
effective date of the AD, whichever is
later. FedEx states that some of its
airplanes already have this modification
installed, and asserts, therefore, that
credit should be given for installing this
modification using Revision 0 through 4
of Airbus Service Bulletin A300-57—
6064. FedEx asserts that providing this
terminating action would place the
airplane beyond the LOV and make
further follow-up inspections
unnecessary, thereby enhancing safety
and greatly simplifying compliance
tracking.

We do not agree with this request.
Fatigue and damage tolerance analysis
has shown that, after installing
modification 11178 as described in
Airbus Service Bulletin A300-57-6064,
this area must still be inspected to
control or correct the development of
cracks. Therefore, we have not changed
the AD in this regard. However,
operators may request an AMOG for
adjustments to compliance times in
accordance with paragraph (g)(1) of the
AD.

Clarification of Typographical Error in
Service Information

Airbus Service Bulletin A300-57—
0177, Revision 05, dated March 23,
2007, specifies repetitive inspections for
cracking if Airbus Service Bulletin
A300-57-022 has not been embodied.
Service Bulletin A300-57-022 does not
exist. This AD correctly requires doing
repetitive inspections for cracking if
Airbus Service Bulletin A300-57-0222
(modification 11178H5410) has not been
embodied.

Conclusion

We reviewed the available data,
including the comments received, and
determined that air safety and the

public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCALI or Service Information
Conclusion

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCAI in order to follow our FAA
policies. Any such differences are
highlighted in a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect
162 products of U.S. registry. We also
estimate that it will take about 2 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $80 per work-hour.
Based on these figures, we estimate the
cost of this AD to the U.S. operators to
be $25,920, or $160 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.
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For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding
the following new AD:

2008-06-18 Airbus: Amendment 39-15430.
Docket No. FAA-2007-28944;
Directorate Identifier 2006-NM-239-AD.

Effective Date

(a) This airworthiness directive (AD)

becomes effective April 23, 2008.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Airbus Model A300
series airplanes and Model A300-600 series
airplanes; certificated in any category; all
certified models, all serial numbers.

Subject

(d) Wings.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

This Airworthiness Directive (AD) is
published subsequent to the detection of
cracks on multiple aircraft in lower skin
panel No. 2 forward of access panel 575FB/
675FB held on the rear dummy spar, inboard
of rib 9, fuselage side, aft of the rear spar.

This area of structure has been subjected to
several repairs and modifications in previous
years.

The AIRBUS Service Bulletins (SB) A300—
57-0177 at Revision 3 and A300-57-6029 at
Revision 4 define the various configurations
for the mandatory inspections to be
conducted in order to control or correct the
development of cracks which could affect the
structural integrity of the aircraft.

The MCAI requires doing repetitive
inspections (detailed visual, high frequency
eddy current, x-ray) of the wing lower skin
panel and associated internal support
structure for cracking and, if necessary, doing
corrective measures (modifying the lower
panel inboard of rib 9 aft of the rear spar and
repairing cracks).

Actions and Compliance

(f) Unless already done, do the following
actions.

(1) Except as provided by paragraphs
(D(1)(@), (D)), (D(1)(iii), and (£)(1)(iv) of
this AD: At the threshold specified in
paragraph 1.E.(2) of Airbus Service Bulletin
A300-57-0177, Revision 05, dated March 23,
2007; or A300-57—-6029, Revision 06, dated
March 23, 2007; as applicable; perform the
inspection of the wing lower skin panel and
associated internal support structure aft of
the rear spar and inboard of rib 9 and apply
applicable corrective measures in accordance
with Airbus Service Bulletin A300-57-0177,
Revision 05, dated March 23, 2007; or A300—
57—6029, Revision 06, dated March 23, 2007;
as applicable. All applicable corrective
measures must be done at the applicable
times specified in paragraph 1.E.(2) and the
Accomplishment Instructions of the
applicable service bulletin.

(i) Where the tables in paragraph 1.E.(2),
“Accomplishment Timescale,” of the service
bulletins specify a grace period for doing the
actions, this AD requires that the actions be
done within the specified grace period
relative to the effective date of this AD.

(ii) Where the tables in paragraph
1.E.(2)(e), “Config 04,” of Airbus Service
Bulletin A300-57—-0177, Revision 05, specify
an inspection interval but not an initial
threshold, this AD requires that the actions
be done within the specified interval after
inspecting in accordance with Table 1A or
1B, as applicable, for Configuration 01
airplanes described in the service bulletin
and thereafter at the inspection interval
specified in the tables in paragraph 1.E.(2)(e),
“Config 04,” of Airbus Service Bulletin
A300-57-0177, Revision 05.

(iii) Where the tables in paragraph
1.E.(2)(f), “Config 05,” of Airbus Service
Bulletin A300-57-6029, Revision 06, specify
an inspection interval but not an initial
threshold, this AD requires that the actions
be done within the specified interval after
inspecting in accordance with Table 1A or

1B, as applicable, for configuration 01 of the
service bulletin and thereafter at the
inspection interval specified in the tables in
paragraph 1.E.(2)(f), “Config 05,” of A300-
57—-6029, Revision 06.

(iv) All crack lengths specified in Airbus
Service Bulletin A300-57—-0177, Revision 05,
and A300-57—-6029, Revision 06, are
considered ‘“not to exceed” lengths.

(2) Repeat the inspection at the intervals
in, and according to the instructions defined
in, Airbus Service Bulletin A300-57-0177,
Revision 05, dated March 23, 2007; or A300—
57—6029, Revision 06, dated March 23, 2007;
as applicable; except where Service Bulletin
A300-57-0177, Revision 05, specifies
repetitive inspections for cracking if Airbus
Service Bulletin A300-57-022 has not been
embodied, this AD requires doing repetitive
inspections for cracking if Airbus Service
Bulletin A300-57-0222 (modification
11178H5410) has not been embodied.

(3) Report to Airbus the first inspection
results, whatever they may be, at the
applicable time specified in paragraph
(H(3)(d) or (e)()(ii) of this AD.

(i) If the inspection was done after the
effective date of this AD, submit the report
within 30 days after the inspection.

(ii) If the inspection was accomplished
prior to the effective date of this AD, submit
the report within 30 days after the effective
date of this AD.

(4) Actions accomplished before the
effective date of this AD in accordance with
Airbus Service Bulletin A300-57-0177,
Revision 03, dated May 29, 2006; Airbus
Service Bulletin A300-57—-0177, Revision 04,
dated January 5, 2007; Airbus Service
Bulletin A300-57-6029, Revision 04, dated
May 29, 2006; or Airbus Service Bulletin
A300-57-6029, Revision 05, dated October
23, 2006; are considered acceptable for
compliance with the corresponding action
specified in this AD.

FAA AD Differences

Note: This AD differs from the MCAI and/
or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Tom Stafford,
Aerospace Engineer, International Branch,
ANM-116, FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone (425)
227-1622; fax (425) 227-1149. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
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are approved by the State of Design Authority provisions of the Paperwork Reduction Act,

(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the

the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

TABLE 1.—SERVICE INFORMATION

Related Information

(h) Refer to MCAI European Aviation
Safety Agency Airworthiness Directive 2006—
0282, dated September 12, 2006; and the
service information in Table 1 of this AD; for
related information.

Airbus Service Bulletin

Revision level Date

A300-57-0177
A300-57-0222 ...
A300-57-6029 ...
A300-57-6064

05 | March 23, 2007.
01 | March 13, 2006.
06 | March 23, 2007.
March 9, 2006.

Material Incorporated by Reference

(i) You must use the service information
specified in Table 2 of this AD to do the
actions required by this AD, unless the AD
specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of

this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Airbus, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France.

(3) You may review copies at the FAA,
Transport Airplane Directorate, 1601 Lind

Avenue, SW., Renton, Washington; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
(202) 741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

TABLE 2.—MATERIAL INCORPORATED BY REFERENCE

Airbus Service Bulletin

Revision level Date

A300-57-0177
A300-57-6029

.......................................................................................................................................... 06

05 | March 23, 2007.
March 23, 2007.

Issued in Renton, Washington, on March 7,
2008.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E8-5149 Filed 3-18-08; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2007—-0201; Directorate
Identifier 2007-NM-163-AD; Amendment
39-15433; AD 2008-06-21]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model DC-10-10 and DC-10-
10F Airplanes, Model DC-10-15
Airplanes, Model DC-10-30 and DC-
10-30F (KC-10A and KDC-10)
Airplanes, Model DC-10-40 and DC-
10-40F Airplanes, Model MD-10-10F
and MD-10-30F Airplanes, and Model
MD-11 and MD-11F Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all
McDonnell Douglas airplane models
identified above. This AD requires

revising the FAA-approved maintenance
program, or the Airworthiness
Limitations (AWLs) section of the
Instructions for Continued
Airworthiness, as applicable, to
incorporate new AWLs for fuel tank
systems to satisfy Special Federal
Aviation Regulation No. 88
requirements. For certain airplanes, this
AD also requires the initial
accomplishment of a certain repetitive
AWL inspection to phase in that
inspection, and repair if necessary. This
AD results from a design review of the
fuel tank systems. We are issuing this
AD to prevent the potential for ignition
sources inside fuel tanks caused by
latent failures, alterations, repairs, or
maintenance actions, which, in
combination with flammable fuel
vapors, could result in a fuel tank
explosion and consequent loss of the
airplane.

DATES: This AD is effective April 23,
2008.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of April 23, 2008.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Long Beach
Division, 3855 Lakewood Boulevard,
Long Beach, California 90846, Attention:
Data and Service Management, Dept.
C1-L5A (D800-0024).

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (telephone 800-647-5527)
is the Document Management Facility,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Philip C. Kush, Aerospace Engineer,
Propulsion Branch, ANM-140L, FAA,
Los Angeles Aircraft Certification
Office, 3960 Paramount Boulevard,
Lakewood, California 90712—4137;
telephone (562) 627-5263; fax (562)
627-5210.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an airworthiness
directive (AD) that would apply to all
McDonnell Douglas Model DC-10-10
and DC-10-10F airplanes, Model DC—
10-15 airplanes, Model DC-10-30 and
DC-10-30F (KC-10A and KDC-10)
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airplanes, Model DC-10-40 and DC-10-
40F airplanes, Model MD-10-10F and
MD-10-30F airplanes, and Model MD—
11 and MD-11F airplanes. That NPRM
was published in the Federal Register
on November 19, 2007 (72 FR 64957).
That NPRM proposed to require revising
the FAA-approved maintenance
program, or the Airworthiness
Limitations (AWLs) section of the
Instructions for Continued
Airworthiness, as applicable, to
incorporate new AWLs for fuel tank
systems to satisfy Special Federal
Aviation Regulation No. 88
requirements. For certain airplanes, that
NPRM also proposed to require the
initial accomplishment of a certain
repetitive AWL inspection to phase in
that inspection, and repair if necessary.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comments received from
the two commenters.

Changes Made to This AD

For standardization purposes, we
have revised this AD in the following
ways:

e We have added a new paragraph (k)
to this AD to specify that no alternative
inspections, inspection intervals, or
critical design configuration control
limitations (CDCCLs) may be used
unless they are part of a later approved
revision of the Boeing Trijet Special
Compliance Item Report, MDC—
02K1003, Revision C, dated July 24,
2007 (hereafter referred to as “Report
MDC-02K1003"), or unless they are
approved as an alternative method of
compliance (AMOQC). Inclusion of this
paragraph in the AD is intended to
ensure that the AD-mandated
airworthiness limitations changes are
treated the same as the airworthiness
limitations issued with the original type
certificate.

e We have simplified the language in
Note 1 of this AD to clarify that an
operator must request approval for an
AMOC if the operator cannot
accomplish the required inspections
because an airplane has been previously
modified, altered, or repaired in the
areas addressed by the required
inspections.

Request To Revise Note 1

Boeing requests that we revise Note 1
of the NPRM to clarify that deviations
from the AWLs specified in Report
MDC-02K1003, should be approved as
an AMOC according to paragraph (k) of
the NPRM. Boeing states that Note 1 of
the NPRM might be interpreted to mean
that the AWLs specified in Report

MDC-02K1003 must be revised to
reflect modifications, alterations, or
repairs that are initiated by an operator
and outside of Boeing’s design
cognizance and responsibility. Boeing
requests that we revise Note 1 as
follows:

¢ Replace the words “‘revision to”
with “deviation from” in the last
sentence.

¢ Delete the words “(g), (h), or”” and
““as applicable” from the last sentence.

As stated previously, we have
simplified the language in Note 1 of this
AD for standardization with other
similar ADs. The language the
commenter requests we change does not
appear in the revised note; therefore, no
additional change to this AD is
necessary in this regard.

Request To Clarify Approval of
Component Maintenance Manual
(CMM) Changes

Boeing requests that we revise the
heading and certain wording for the
“Changes to Component Maintenance
Manuals (CMMs) Cited in Fuel Tank
System AWLs” section of the NPRM.
Boeing believes that section was
intended to address situations where an
operator chooses to deviate from the
procedures in the CMM referenced in
Report MDC-02K1003. Boeing states
that its proposed changes are intended
to clarify that only deviations proposed
by an operator require approval of the
Manager, Los Angeles Aircraft
Certification Office, FAA. Boeing further
states that wording in the NPRM could
be interpreted to mean that approval of
a CMM in its entirety, including any
future CMM revisions by Boeing, would
require direct approval of the Manager,
Los Angeles, ACO, or governing
regulatory authority. Specifically,
Boeing requests that we revise that
section as follows:

e Revise the heading to “Deviations
from Component Maintenance Manuals
(CMMs) Cited in Fuel Tank System
AWLs.”

¢ Revise the third sentence to state
that the Manager, Los Angeles ACO,
must approve ‘“‘any deviations from” the
CMMs ““as defined in Report MDC—
02K1003.”

e Replace the words “‘revision of”
with “deviation from” in the fourth
sentence.

¢ Revise the fourth sentence to state
that those CMMs “‘as defined in Report
MDC-02K1003” will be handled like a
change to the AWL itself.

e Delete the entire last sentence.

We agree that clarification is
necessary. Our intent is that any
deviation from the CMMs as defined in
Report MDC-02K1003 must be

approved by the Manager, Los Angeles
ACO, or the governing regulatory
authority, before those deviations can be
used. However, we have not changed
the AD as suggested by the commenter,
since the “Changes to Component
Maintenance Manuals (CMMs) Cited in
Fuel Tank System AWLs” section of the
NPRM is not retained in this final rule.

Request To Refer to Additional Sources
of Service Information

FedEx states that, for certain CDCCLs,
Appendix B of Report MDC-02K1003
does not refer to the applicable service
information (e.g., airplane maintenance
manual (AMM), standard wire practices
manual, structural repair manual) for
accomplishing the required
maintenance action. FedEx also states
that Boeing has determined where the
CDCCLs should be added to the AMM
and what verbiage should be used, and
that this information has been published
as a list on Boeing’s website. FedEx,
therefore, requests that we revise
paragraphs (g) and (h) of the proposed
AD to refer to this list or other Boeing
documents that clearly identify the
manual changes corresponding to each
CDCCL in Report MDC-02K1003.

We disagree with revising this AD as
requested by the commenter. For some
CDCCLs, Boeing formatted Report
MDGC-02K1003 to provide specific
information, where appropriate,
concerning the limitations and
necessary actions to maintain CDCCLs
and ALIs. For other CDCCLs, Boeing has
revised the applicable service
information to ensure compatibility
with those CDCCLs. This revised service
information is readily available to
affected operators; therefore, there is no
need to be more specific for these
particular CDCCLs. No change to this
final rule is necessary.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting the AD
as proposed with the changes described
previously. We also determined that
these changes will not increase the
economic burden on any operator or
increase the scope of the AD.

Costs of Compliance

There are about 300 airplanes of the
affected design in the worldwide fleet.
This AD affects about 180 airplanes of
U.S. registry. The required actions take
about 1 work hour per airplane, at an
average labor rate of $80 per work hour.
Based on these figures, the estimated
cost of the AD for U.S. operators is
$14,400, or $80 per airplane.
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Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule”” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2008-06-21 McDonnell Douglas:
Amendment 39-15433. Docket No.
FAA-2007-0201; Directorate Identifier
2007-NM-163—-AD.

Effective Date

(a) This airworthiness directive (AD) is
effective April 23, 2008.

Affected ADs

(b) None.
Applicability

(c) This AD applies to all McDonnell
Douglas Model DC-10-10 and DC-10-10F
airplanes, Model DC-10-15 airplanes, Model
DC-10-30 and DC-10-30F (KC-10A and
KDC-10) airplanes, Model DC-10-40 and
DC-10—40F airplanes, Model MD-10-10F
and MD-10-30F airplanes, and Model MD—
11 and MD-11F airplanes, certificated in any
category.

Note 1: This AD requires revisions to
certain operator maintenance documents to
include new inspections. Compliance with
these inspections is required by 14 CFR
91.403(c). For airplanes that have been
previously modified, altered, or repaired in
the areas addressed by these inspections, the
operator may not be able to accomplish the
inspections described in the revisions. In this
situation, to comply with 14 CFR 91.403(c),
the operator must request approval for an
alternative method of compliance (AMOC) in
accordance with paragraph (1) of this AD. The
request should include a description of
changes to the required inspections that will
ensure the continued operational safety of
the airplane.

Unsafe Condition

(d) This AD results from a design review
of the fuel tank systems. We are issuing this
AD to prevent the potential for ignition
sources inside fuel tanks caused by latent
failures, alterations, repairs, or maintenance
actions, which, in combination with
flammable fuel vapors, could result in a fuel
tank explosion and consequent loss of the
airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Service Information Reference

(f) The term ‘“Report MDC—-02K1003” as
used in this AD, means the Boeing Trijet
Special Compliance Item Report, MDC—
02K1003, Revision C, dated July 24, 2007.

Revise the FAA-Approved Maintenance
Program

(g) For Model DC-10-10 and DC-10-10F
airplanes, Model DC-10-15 airplanes, Model
DC-10-30 and DC-10-30F (KC-10A and
KDC-10) airplanes, and Model DC-10-40
and DC-10-40F airplanes: Before December
16, 2008, revise the FAA-approved
maintenance program to incorporate the

information specified in Appendixes B, C,
and D of Report MDC-02K1003.
Accomplishing the revision in accordance
with a later revision of Report MDC-02K1003
is an acceptable method of compliance if the
revision is approved by the Manager, Los
Angeles Aircraft Certification Office (ACO),
FAA.

Revise the AWLs Section

(h) For Model MD-10-10F and MD-10—
30F airplanes, and Model MD-11 and MD—
11F airplanes: Before December 16, 2008,
revise the AWLs section of the Instructions
for Continued Airworthiness to incorporate
the information specified in Appendixes B,
C, and D of Report MDC-02K1003, except
that the initial inspection required by
paragraph (i) of this AD must be done at the
applicable compliance time specified in that
paragraph. Accomplishing the revision in
accordance with a later revision of Report
MDC-02K1003 is an acceptable method of
compliance if the revision is approved by the
Manager, Los Angeles ACO.

Initial Inspection and Repair if Necessary

(i) For Model MD-11 and MD-11F
airplanes: Within 60 months after the
effective date of this AD, do a detailed
inspection of the metallic overbraiding and
red-wrap tape installed on the tail tank fuel
quantity indication system (FQIS) wiring to
verify if the metallic overbraiding or red-
wrap tape is damaged or shows signs of
deterioration, in accordance with ALI 20-2 of
Appendix G of Report MDG-02K1003. If any
discrepancy is found during the inspection,
repair the discrepancy before further flight in
accordance with ALI 20-2 of Appendix C of
Report MDG-02K1003. Accomplishing the
actions required by this paragraph in
accordance with a later revision of Report
MDC-02K1003 is an acceptable method of
compliance if the revision is approved by the
Manager, Los Angeles ACO.

Note 2: For the purposes of this AD, a
detailed inspection is: ““An intensive
examination of a specific item, installation,
or assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at an intensity deemed appropriate.
Inspection aids such as mirror, magnifying
lenses, etc., may be necessary. Surface
cleaning and elaborate procedures may be
required.”

No Reporting Requirement

(j) Although Report MDC-02K1003
specifies to submit certain information to the
manufacturer, this AD does not require that
action.

No Alternative Inspections, Inspection
Intervals, or Critical Design Configuration
Control Limitations (CDCCLs)

(k) After accomplishing the applicable
actions specified in paragraphs (g), (h), and
(i) of this AD, no alternative inspections,
inspection intervals, or CDCCLs may be used
unless the inspections, intervals, or CDCCLs
are part of a later revision of Report MDC—
02K1003 that is approved by the Manager,
Los Angeles ACO; or unless the inspections,
intervals, or CDCCLs are approved as an
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AMOC in accordance with the procedures
specified in paragraph (1) of this AD.

Alternative Methods of Compliance
(AMOCs)

(1)(1) The Manager, Los Angeles ACO,
FAA, has the authority to approve AMOCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

Material Incorporated by Reference

(m) You must use Boeing Trijet Special
Compliance Item Report, MDC-02K1003,
Revision C, dated July 24, 2007, to do the
actions required by this AD, unless the AD
specifies otherwise. This document has the
following effective pages:

Page No.

Revision level

shown on page Date shown on page

Title Page, iii-iv, B24, B38

ii, B2, B21, B26, B27, B34, B40, B41, C6, C7 ...
1, B1, B3-B20, B22, B23, B25, B28-B33, B35-B37, B39, C1-C5, D1 ..

A1-A3

July 24, 2007.
August 9, 2007.
December 15, 2005.
May 17, 2002.

(This document does not include Page ii. The
“Table of Contents” section of the document
refers to Item 28-3 on Page B27; however,
Item 28-3 is on Page B29 of the document.
The revision dates are only specified in the
“Index of Pages” section of the document.)

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Long Beach Division, 3855
Lakewood Boulevard, Long Beach, California
90846, Attention: Data and Service
Management, Dept. C1-L5A (D800-0024).

(3) You may review copies of the service
information incorporated by reference at the
FAA, Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington; or at
the National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal_register/code_of
_federal_regulations/ibr_locations.html.

Issued in Renton, Washington, on March 9,
2008.
Stephen P. Boyd,

Assistant Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. E8-5145 Filed 3—-18-08; 8:45 am]
BILLING CODE 4910-13-P

ACTION: Final rule; notice of Office of
Management and Budget approval for
information collection.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 61, 91, and 135

[Docket No. FAA-2006-24981; Amendment
Nos. 61-119, 91-301, and 135-114]

RIN 2120-AI82

Special Federal Aviation Regulation
No. 108—Mitsubishi MU-2B Series
Airplane Special Training, Experience,
and Operating Requirements; Notice of
OMB Approval for Information
Collection

AGENCY: Federal Aviation
Administration, DOT.

SUMMARY: This notice announces the
Office of Management and Budget’s
(OMB) approval of the information
collection requirement for Special
Federal Aviation Regulation (SFAR) No.
108, which was published on February
6, 2008.

DATES: The FAA received OMB
approval for the information collection
requirements in SFAR No. 108 on
March 3, 2008. SFAR No. 108, which
includes these information collection
requirements, will become effective on
April 7, 2008. The compliance date is
February 6, 2009.

FOR FURTHER INFORMATION CONTACT: Ron
Baker, General Aviation and
Commercial Division, Commercial
Operations Branch, AFS—800, Federal
Aviation Administration, Room 835,
800 Independence Avenue, SW.,
Washington, DC 20591; telephone (202)
267-8212 ; facsimile (202) 267-5094.
SUPPLEMENTARY INFORMATION: On
February 6, 2008, the FAA published
the final rule, “Special Federal Aviation
Regulation No. 108—Mitsubishi MU-2B
Series Airplane Special Training,
Experience, and Operating
Requirements” (73 FR 7034). The rule
created new pilot training, experience,
and operating requirements for persons
operating the Mitsubishi MU-2B series
airplane. The rule contained
information collection requirements that
had not yet been approved by the Office
of Management and Budget at the time
of publication. In the DATES section of
the rule, the FAA noted that affected
parties did not need to comply with the
information collection requirements
until OMB approved the FAA’s request
to collect the information.

In accordance with the Paperwork
Reduction Act, OMB approved that
request on March 3, 2008, and assigned
the information collection OMB Control

Number 2120-0725. The FAA request
was approved by OMB without change
and expires on March 31, 2011. This
notice is to inform affected parties of the
approval and to announce that the
information collection requirements of
SFAR No. 108 will become effective
when the final rule becomes effective on
April 7, 2008.

Authority for This Rulemaking

The Federal Aviation
Administration’s (FAA) authority to
issue rules on aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106, describes the
authority of the FAA to issue, rescind,
and revise the rules. This rulemaking is
promulgated under the authority
described in Subtitle VII, Aviation
Programs, Part A, Air Commerce and
Safety, Subpart III, Safety, section
44701, General Requirements. Under
section 44701 the FAA is charged with
prescribing regulations setting the
minimum standards for practices,
methods, and procedures necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it will set the minimum level of
safety to operate the Mitsubishi MU-2B.

Issued in Washington, DC, on March 13,
2008.

Pamela Hamilton-Powell,

Director, Office of Rulemaking.

[FR Doc. E8-5470 Filed 3—18-08; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2007-0243; Airspace
Docket No. 07-ANE—93]

Establishment of Class E Airspace;
Farmington, ME

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; confirmation of
effective date.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2007-0244; Airspace
Docket No. 07-ANE-94]

Establishment of Class E Airspace;
Skowhegan, ME

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; confirmation of
effective date.

SUMMARY: This action confirms the
effective date of a direct final rule that
establishes a Class E airspace area to
support Area Navigation (RNAV) Global
Positioning System (GPS) Special
Instrument Approach Procedures (IAPs)
that serve the Franklin Memorial
Hospital in Farmington, ME.

DATES: Effective 0901 UTC, [Effective
upon Publication]. The Director of the
Federal Register approves this
incorporation by reference action under
Title 1, Code of Federal Regulations,
part 51, subject to the annual revision of
FAA Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Daryl Daniels, Airspace Specialist,
System Support, AJO2-E2B.12, FAA
Eastern Service Center, 1701 Columbia
Ave., College Park, GA 30337; telephone
(404) 305-5581; fax (404) 305-5572.

SUPPLEMENTARY INFORMATION:
Confirmation of Effective Date

The FAA published this direct final
rule with a request for comments in the
Federal Register on December 19, 2007
(72 FR 71761). The FAA uses the direct
final rulemaking procedure for a non
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
February 14, 2008. No adverse
comments were received, and thus this
notice confirms that effective date.

Issued in College Park, GA, on February 26,
2008.

Mark D. Ward,

Manager, System Support Group, Eastern
Service Center.

[FR Doc. E8-5166 Filed 3—18-08; 8:45 am]
BILLING CODE 4910-13-M

SUMMARY: This action confirms the
effective date of a direct final rule that
establishes a Class E airspace area to
support Area Navigation (RNAV) Global
Positioning System (GPS) Special
Instrument Approach Procedures (IAPs)
that serve the Redington-Fairview
General Hospital, Skowhegan, ME.

DATES: Effective 0901 UTC, March 19,
2008. The Director of the Federal
Register approves this incorporation by
reference action under Title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments.

FOR FURTHER INFORMATION CONTACT:
Daryl Daniels, Airspace Specialist,
System Support, AJO2-E2B.12, FAA
Eastern Service Genter, 1701 Columbia
Ave., College Park, GA 30337; telephone
(404) 305-5581; fax (404) 305-5572.

SUPPLEMENTARY INFORMATION:
Confirmation of Effective Date

The FAA published this direct final
rule with a request for comments in the
Federal Register on December 19, 2007
(72 FR 71760). The FAA uses the direct
final rulemaking procedure for a non
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
February 14, 2008. No adverse
comments were received, and thus this
notice confirms that effective date.

Issued in College Park, GA, on February 26,
2008.

Mark D. Ward,

Manager, System Support Group, Eastern
Service Center.

[FR Doc. E8-5169 Filed 3—18-08; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2008-0162; Airspace
Docket No. 08—AEA-15]

Establishment of Class E Airspace;
Sunbury, PA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule, request for
comments.

SUMMARY: This action establishes Class
E Airspace at Sunbury, PA to support a
new Area Navigation (RNAV) Global
Positioning System (GPS) Special
Instrument Approach Procedure (IAP)
that has been developed for medical
flight operations into the Sunbury
Community Hospital Airport. This
action enhances the safety and
management of Instrument Flight Rule
(IFR) operations by providing that
required controlled airspace to protect
for this approach around Sunbury, PA.

DATES: Effective 0901 UTC, June 5,
2008. The Director of the Federal
Register approves this incorporation by
reference action under title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments. Comments for inclusion
in the Rules Docket must be received on
or before May 5, 2008.

ADDRESSES: Send comments on this rule
to: U.S. Department of Transportation,
Docket Operations, West Building,
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590-0001; Telephone: 1-800—
647-5527; Fax: 202—493-2251. You
must identify the Docket Number FAA—
2008-0162; Airspace Docket No. 08—
AEA-1 5, at the beginning of your
comments. You may also submit and
review received comments through the
Internet at

http://www.regulations.gov.

You may review the public docket
containing the rule, any comments
received, and any final disposition in
person in the Dockets Office (see
ADDRESSES section for address and
phone number) between 9 a.m. and 5
p-m., Monday through Friday, except
Federal Holidays.

An informal docket may also be
examined during normal business hours
at the office of the Eastern Service
Center, Federal Aviation
Administration, Room 210, 1701
Columbia Avenue, College Park, Georgia
30337.
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FOR FURTHER INFORMATION CONTACT:
Daryl Daniels, Airspace Specialist,
System Support Group, Eastern Service
Center, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; telephone (404)
305-5581.

SUPPLEMENTARY INFORMATION:
The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comments, and, therefore,
issues it as a direct final rule. The FAA
has determined that this rule only
involves an established body of
technical regulations for which frequent
and routine amendments are necessary
to keep them operationally current.
Unless a written adverse or negative
comment or a written notice of intent to
submit an adverse or negative comment
is received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the effective date. If the FAA
receives, within the comment period, an
adverse or negative comment, or written
notice of intent to submit such a
comment, a document withdrawing the
direct final rule will be published in the
Federal Register, and a notice of
proposed rulemaking may be published
with a new comment period.

Comments Invited

Although this action is in the form of
a direct final rule, and was not preceded
by a notice of proposed rulemaking,
interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. An electronic copy
of this document may be downloaded
from and comments may be submitted
and reviewed at http://
www.regulations.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s web
page at http://www.faa.gov or the
Federal Register’s Web page at http://
www.gpoaccess.gov/fr/index.html.
Communications should identify both
docket numbers and be submitted in
triplicate to the address specified under
the caption ADDRESSES above or through
the Web site. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended or withdrawn
in light of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to

modify the rule. Factual information
that supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of this
action and determining whether
additional rulemaking action would be
needed. All comments submitted will be
available, both before and after the
closing date for comments, in the Rules
Docket for examination by interested
persons. Those wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2008-0162; Airspace
Docket No. 08—AEA-15.” The postcard
will be date stamped and returned to the
commenter.

The Rule

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part 71
establishes Class E airspace at Sunbury,
PA, providing the controlled airspace
required to support the new Copter Area
Navigation (RNAV) Global Positioning
System (GPS) 306 Point in Space (PinS)
approach developed for the Sunbury
Community Hospital Airport. In today’s
environment where speed of treatment
for medical injuries is imperative,
landing sites have been developed for
helicopter medical Lifeguard flights or
Lifeflights at the local hospitals.
Controlled airspace extending upward
from 700 feet Above Ground Level
(AGL) is required for Instrument Flight
Rules (IFR) operations and to
encompass all Instrument Approach
Procedures (IAPs) to the extent
practical, therefore, the FAA is
amending Title 14, Code of Federal
Regulations (14 CFR) part 71 to establish
a 6-mile radius Class E5 airspace area
around the Point in Space Missed
Approach Point (MAP), WUVPU
Waypoint, that serves the Sunbury
Community Hospital Airport at
Sunbury, PA. Designations for Class E
airspace areas extending upward from
700 feet or more above the surface of the
Earth are published in FAA Order
7400.9R, signed August 15, 2007,
effective September 15, 2007, which is
incorporated by reference in 14 CFR
part 71.1. The Class E designations
listed in this document will be
published subsequently in the Order.
Agency Findings

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among various levels of
government. Therefore, it is determined

that this final rule does not have
federalism implications under Executive
Order 13132.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore, (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of airspace necessary to
ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it establishes controlled airspace near
the Sunbury Community Hospital
Airport in Sunbury, PA.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment:

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.
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§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR 71.1 of Federal Aviation
Administration Order 7400.9R, Airspace
Designations and Reporting Points,
signed August 15, 2007, effective
September 15, 2007, is amended as
follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AEAPAE5 Sunbury, PA [New]

Sunbury Community Hospital Airport

(Lat. 40°51’42” N., long. 76°46"39” W.)
WUVPU Waypoint

(Lat. 40°51’24” N., long. 76°45'55” W.)

That airspace extending upward from 700
feet above the surface of the Earth within a
6-mile radius of the WUVPU Waypoint
serving the Sunbury Community Hospital
Airport.

* * * * *

Issued in College Park, Georgia, on
February 25, 2008.

Mark D. Ward,

Manager, System Support Group, Eastern
Service Center.

[FR Doc. E8-5168 Filed 3—-18-08; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2008-0161; Airspace
Docket No. 08—-AEA-14]

Establishment of Class E Airspace;
Susquehanna, PA

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Direct final rule, request for
comments.

SUMMARY: This action establishes Class
E Airspace at Susquehanna, PA to
support a new Area Navigation (RNAV)
Global Positioning System (GPS) Special
Instrument Approach Procedure (IAP)
that has been developed for medical
flight operations into the Susquehanna
High School. This action enhances the
safety and management of Instrument
Flight Rule (IFR) operations by
providing that required controlled
airspace to protect for this approach
around Susquehanna, PA.

DATES: Effective 0901 UTC, June 5,
2008. The Director of the Federal
Register approves this incorporation by
reference action under title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming

amendments. Comments for inclusion
in the Rules Docket must be received on
or before May 5, 2008.

ADDRESSES: Send comments on this rule
to: U. S. Department of Transportation,
Docket Operations, West Building,
Ground Floor, Room W12 2 140, 1200
New Jersey, SE., Washington, DC
20590-0001; Telephone: 1-800—647—
5527; Fax: 202—493-2251. You must
identify the Docket Number FAA—-2008—
0161; Airspace Docket No. 08—AEA-14,
at the beginning of your comments. You
may also submit and review received
comments through the Internet at
http://www.regulations.gov.

You may review the public docket
containing the rule, any comments
received, and any final disposition in
person in the Dockets Office (see
ADDRESSES section for address and
phone number) between 9 a.m. and 5
p-m., Monday through Friday, except
Federal Holidays.

An informal docket may also be
examined during normal business hours
at the office of the Eastern Service
Center, Federal Aviation
Administration, Room 210, 1701
Columbia Avenue, College Park, Georgia
30337.

FOR FURTHER INFORMATION CONTACT:
Melinda Giddens, System Support
Group, Eastern Service Center, Federal
Aviation Administration, P. O. Box
20636, Atlanta, Georgia 30320;
telephone (404) 305-5610.
SUPPLEMENTARY INFORMATION:

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comments, and, therefore,
issues it as a direct final rule. The FAA
has determined that this rule only
involves an established body of
technical regulations for which frequent
and routine amendments are necessary
to keep them operationally current.
Unless a written adverse or negative
comment or a written notice of intent to
submit an adverse or negative comment
is received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the effective date. If the FAA
receives, within the comment period, an
adverse or negative comment, or written
notice of intent to submit such a
comment, a document withdrawing the
direct final rule will be published in the
Federal Register, and a notice of
proposed rulemaking may be published
with a new comment period.

Comments Invited

Although this action is in the form of
a direct final rule, and was not preceded
by a notice of proposed rulemaking,
interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. An electronic copy
of this document may be downloaded
from and comments may be submitted
and reviewed at http://
www.regulations.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s Web
page at http://www.faa.gov. or the
Federal Register’s Web page at http://
www.gpoaccess.gov/fr/index.html.
Communications should identify both
docket numbers and be submitted in
triplicate to the address specified under
the caption ADDRESSES above or through
the Web site. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended or withdrawn
in light of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. Factual information
that supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of this
action and determining whether
additional rulemaking action would be
needed. All comments submitted will be
available, both before and after the
closing date for comments, in the Rules
Docket for examination by interested
persons. Those wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2008-0161; Airspace
Docket No. 08—AEA—14.” The postcard
will be date stamped and returned to the
commenter.

The Rule

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part 71
establishes Class E airspace at
Susquehanna, PA providing the
controlled airspace required to support
the new Copter Area Navigation (RNAV)
Global Positioning System (GPS) 168
Point in Space (PinS) approach
developed to facilitate helicopter arrival
and departures at Susquehanna High
School. In today’s environment where
speed of treatment for medical injuries
is imperative, landing sites have been
developed for helicopter medical
Lifeguard flights or Lifeflights; this is
one of those sites. Controlled airspace,
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known as Class E5 airspace, extending
upward from 700 feet Above Ground
Level (AGL) is required to encompass
all Instrument Approach Procedures
(IAPs) to the extent practical and for
general Instrument Flight Rule (IFR)
operations. The FAA is amending part
71 Title 14, Code of Federal Regulations
(14 CFR part 71), by establishing a
6-mile radius Class E5 airspace area
around the Point in Space Missed
Approach Point (MAP), ZERGU
Waypoint, that serves the Susquehanna
High School in Susquehanna, PA.
Designations for Class E airspace areas
extending upward from 700 feet or more
above the surface of the Earth are
published in FAA Order 7400.9R,
signed August 15, 2007 effective
September 15, 2007, which is
incorporated by reference in 14 CFR
part 71.1. The Class E designations
listed in this document will be
published subsequently in the Order.
Agency Findings

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among various levels of
government. Therefore, it is determined
that this final rule does not have
federalism implications under Executive
Order 13132.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore, (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in

Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of airspace necessary to
ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it establishes controlled airspace near
the Susquehanna High School in
Susquehanna, PA.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR 71.1 of Federal Aviation
Administration Order 7400.9R, Airspace
Designations and Reporting Points,
signed August 15, 2007, effective
September 15, 2007, is amended as
follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AEA PAE5 Susquehanna, PA [New]

Susquehanna High School

(Lat. 41°56'59” N., long. 75°35'20” W.)
ZERGU Waypoint

(Lat. 41°58’11” N., long. 75°35'17” W.)

That airspace extending upward from 700
feet above the surface of the Earth within a
6-mile radius of the ZERGU Waypoint
serving the Susquehanna High School.

* * * * *

Issued in College Park, Georgia, on
February 25, 2008.
Mark D. Ward,

Manager, System Support Group, Eastern
Service Center.

[FR Doc. E8-5167 Filed 3—18-08; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2007-0060; Airspace
Docket No. 07-ACE-1]

Establishment of Low Altitude Area
Navigation Routes (T-Routes); St.
Louis, MO

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action establishes two
low altitude Area Navigation (RNAV)
routes, designated T—251 and T-272, in
the St. Louis, MO, terminal area. T-
routes are low altitude Air Traffic
Service routes, based on RNAV, for use
by aircraft that have instrument flight
rules (IFR)-approved Global Positioning
System (GPS)/Global Navigation
Satellite System (GNSS) equipment.
Minor changes to the coordinates for the
RIVRS, IL, Intersection and the Foristell,
MO, VORTAC have been made to
correct rounding errors. The FAA is
taking this action to enhance safety and
improve the efficient use of the
navigable airspace in the St. Louis, MO,
terminal area.

DATES: Effective Date: 0901 UTC, June 5,
2008. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Steve Rohring, Airspace and Rules
Group, Office of System Operations
Airspace and AIM, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267—-8783.

SUPPLEMENTARY INFORMATION:
History

On November 29, 2007, the FAA
published in the Federal Register a
notice of proposed rulemaking (72 FR
67588) to establish two low altitude
Area Navigation (RNAV) routes,
designated T-251 and T—-272, in the St.
Louis, MO, terminal area. Interested
parties were invited to participate in
this rulemaking effort by submitting
written comments on the proposal. No
comments were received objecting to
the proposal.

Low altitude RNAV routes are
published in paragraph 6011 of FAA
Order 7400.9R signed August 15, 2007
and effective on September 15, 2007,
which is incorporated by reference in 14
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CFR 71.1. The low altitude RNAV routes
listed in this document will be
published subsequently in that Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 to
establish two low altitude RNAYV routes,
T—-251 and T-272, in the St. Louis, MO,
terminal area. These T-routes for use by
GPS/GNSS-equipped aircraft enhance
safety and facilitate the more flexible
and efficient use of the navigable
airspace for en route IFR operations
transitioning through and around the St.
Louis Class B airspace area.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a ‘“‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant

T-251 Farmington, MO to RIVRS, IL [New]
Farmington, Mo (Fam)
Foristell, Mo (Ftz) ....
Rivrs, 11

* *

T-272 Hallsville, MO to Vandalia, IL [New]

Hallsville, Mo (Hlv)
Vandalia, Il (Vla)

* * * * *

Issued in Washington, DC, on March 12,
2008.

Ellen Crum,

Acting Manager, Airspace and Rules Group.
[FR Doc. E8-5370 Filed 3—-18-08; 8:45 am]|
BILLING CODE 4910-13-P

economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of the airspace necessary
to ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it establishes low altitude Area
Navigation routes (T-routes) at St. Louis,
MO.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1E, “Environmental
Impacts: Policies and Procedures,”
paragraph 311a, 311b, and 311k. This
airspace action is not expected to cause
any potentially significant
environmental impacts, and no

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30598; Amdt. No. 3261]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This rule establishes, amends,
suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) and associated Takeoff
Minimums and Obstacle Departure
Procedures for operations at certain

extraordinary circumstances exist that
warrant preparation of an
environmental assessment.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.R,
Airspace Designations and Reporting
Points, signed August 15, 2007 and
effective September 15, 2007, is
amended as follows:

Paragraph 6011 United States Area
Navigation Routes.
* * * * *

Vortac . 37°40°24” N., long. 90°14'03” W.)
Vortac .... . 38°41’40” N., long. 90°58"16” W.)
TNt e . 39°25’21” N., long. 90°55'57” W.)

* * * * *
V6] & ¥ Lo R (Lat. 39°06'49” N., long. 92°07°42” W.)
VOTEAC coiiiiiiiiriiiie ettt (Lat. 39°05’37” N., long. 89°09'45” W.)

airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, adding new
obstacles, or changing air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective March 19,
2008. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of

certain publications listed in the
regulations is approved by the Directory
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of the Federal Register as of March 19,
2008.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169 or,

4. The National Archives and Records
Administration (NARA). For
Information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal_register/
code_of_federal_regulations/
ibr_locations.html.

Availability—All SIAPs are available
online free of charge. Visit nfdc.faa.gov
to register. Additionally, individual
SIAP and Takeoff Minimums and ODP
copies may be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

FOR FURTHER INFORMATION CONTACT:
Harry J. Hodges, Flight Procedure
Standards Branch (AFS—420) Flight
Technologies and Programs Division,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082 Oklahoma City, OK 73125),
telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This rule
amends Title 14, Code of Federal
Regulations, Part 97 (14 CFR part 97) by
amending the referenced SIAPs. The
complete regulatory description of each
SIAP is listed on the appropriate FAA
Form 8260, as modified by the National
Flight Data Center (FDC)/Permanent
Notice to Airmen (P-NOTAM), and is
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and § 97.20 of Title 14 of
the Code of Federal Regulations.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. This
amendment provides the affected CFR
sections and specifies the types of SIAP
and the corresponding effective dates.
This amendment also identifies the
airport and its location, the procedure
and the amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP as amended in the
transmittal. For safety and timeliness of
change considerations, this amendment
incorporates only specific changes
contained for each SIAP as modified by
FDC/P-NOTAMs.

The SIAPs, as modified by FDC P-
NOTAM, and contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these changes to
SIAPs, the TERPS criteria were applied
only to specific conditions existing at
the affected airports. All SIAP
amendments in this rule have been
previously issued by the FAA in a FDC
NOTAM as an emergency action of
immediate flight safety relating directly
to published aeronautical charts. The
circumstances which created the need
for all these SIAP amendments requires
making them effective in less than 30
days.

Because of the close and immediate
relationship between these SIAPs and
safety in air commerce, I find that notice
and public procedure before adopting
these SIAPs are impracticable and
contrary to the public interest and,
where applicable, that good cause exists
for making these SIAPs effective in less
than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established

body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
DOT Regulatory Order 12866; (2) is not
a “significant rule” under DOT
regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, and
Navigation (Air).

Issued in Washington, DC, on March 7,
2008.

James J. Ballough,
Director, Flight Standards Service.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me, Title 14, Code of
Federal Regulations, part 97, 14 CFR
part 97, is amended by amending
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

§§97.23, 97.25, 97.27, 97.29, 97.31, 97.33,
and 97.35 [Amended]

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; § 97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, ISMLS, MLS/DME, MLS/
RNAV; §97.31 RADAR SIAPs; §97.33
RNAYV SIAPs; and §97.35 COPTER
SIAPs, Identified as follows:
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* * * Effective Upon Publication

FDC date State City Airport FDC No. Subject
02/07/08 ...... OK OKLAHOMA CITY ........... WILL ROGERS WORLD .......cccoceenne 8/3279 | ILS OR LOC/DME RWY 35L,
ORIG.
02/22/08 ...... MD FREDERICK .......cccoocenee FREDERICK MUNI ......coooeiieinininrenee 8/5772 | VOR-A, AMDT 2A.
02/22/08 ...... MD FREDERICK .......cccoeevenene FREDERICK MUNI .....ccooeiieirininneneee 8/5773 | ILS OR LOC RWY 23, AMDT
5A.
02/22/08 ...... MD FREDERICK .....cccccoevnnne. FREDERICK MUNI ......cocoiniiiiiice 8/5774 | RNAV (GPS) Y RWY 23, AMDT
1.
02/22/08 ...... MD FREDERICK ......ccccvenee.e. FREDERICK MUNI ......coooviiiicene 8/5775 | RNAV (GPS) Z RWY 23, ORIG-
A
02/22/08 ...... VA LEESBURG ........cccoenenee LEESBURG EXECUTIVE .......ccccenenee. 8/5776 | LOC RWY 17, AMDT 2A.
02/22/08 ...... VA LEESBURG ......cccccoevuenene LEESBURG EXECUTIVE .......cccceonunee. 8/5777 | RNAV (GPS) RWY 17, AMDT 1.
02/22/08 ...... VA LEESBURG .......ccccovenennne LEESBURG EXECUTIVE .......ccccouueee. 8/5778 | VOR OR GPS-A, AMDT 1A.
02/22/08 ...... MD LEONARDTOWN ............ ST MARYS COUNTY RGNL ............... 8/5779 | RNAV (GPS) RWY 11, ORIG-A.
02/26/08 ...... NJ NEWARK .....ccoeoviiiriirinns NEWARK LIBERTY INTL ...cccoocvvinnennne 8/6057 | COPTER ILS/DME RWY 4L,
AMDT 1B.
02/26/08 ...... MA VINEYARD HAVEN ........ MARTHAS VINEYARD .....cccccccvveenenne. 8/6058 | ILS OR LOC RWY 24, AMDT 2.
02/27/08 ...... CT GROTON/NEW LONDON | GROTON-NEW LONDON .......cccceenuene 8/6059 | ILS OR LOC RWY 5, AMDT 11.
02/27/08 ...... MA HYANNIS ... BARNSTABLE MUNI-BOARDMAN/ 8/6060 | ILS OR LOC RWY 15, AMDT 3.
POLANDO FIELD.
02/27/08 ...... ME PORTLAND ......cccceeeenne PORTLAND INTL JETPORT ............... 8/6061 | ILS OR LOC RWY 29, AMDT 2.
02/27/08 ...... VT BURLINGTON ........c....... BURLINGTON INTL ..oovvviiiriieeccieee 8/6062 | ILS OR LOC/DME RWY 15,
AMDT 23.
02/27/08 ...... NY NEW YORK .....cccoevvirinnne LA GUARDIA ...ttt 8/6063 | ILS RWY 13, ORIG-B.
02/27/08 ...... NY ISLIP LONG ISLAND MAC ARTHUR ........... 8/6064 | ILS RWY 24, AMDT 2B.
02/27/08 ...... NY ISLIP LONG ISLAND MAC ARTHUR ........... 8/6065 | ILS RWY 6, AMDT 22.
02/27/08 ...... VA LYNCHBURGH ............... LYNCHBURGH RGNL/PRESTON 8/6066 | ILS OR LOC RWY 4, AMDT 16.
GLENN FLD.
02/27/08 ...... VA RICHMOND .......ccccovivinnene RICHMOND INTL ..o 8/6067 | ILS RWY 16, AMDT 8.
03/03/08 ...... FL MIAMI Lo MIAMEINTL o 8/6068 | ILS OR LOC RWY 9, AMDT 9A.
02/27/08 ...... NH PORTSMOUTH ............... PORTSMOUTH INTL AT PEASE ........ 8/6069 | ILS OR LOC RWY 16, AMDT 1.
03/03/08 ...... TN NASHVILLE .........cce....... NASHVILLE INTL ...... 8/6070 | ILS RWY 20L, AMDT 4A.
03/03/08 ...... TN NASHVILLE ........cccene.e. NASHVILLE INTL ...... 8/6071 | ILS RWY 2C, ORIG-C.
03/03/08 ...... FL GAINESVILLE ................. GAINESVILLE RGNL 8/6075 | ILS OR LOC RWY 29, AMDT
12C.
03/03/08 ...... GA MACON ..o MIDDLE GEORGIA REGIONAL .......... 8/6076 | ILS OR LOC/DME RWY 5,
ORIG-A.
03/03/08 ...... FL WEST PALM BEACH ..... PALM BEACH INTL ...ooviiiiicieee 8/6077 | ILS OR LOC RWY 9L, AMDT
24A.
03/03/08 ...... NC RALEIGH/DURHAM ........ RALEIGH-DURHAM INTL .....cccocennneee 8/6078 | ILS RWY 5R, AMDT 26B.
03/03/08 ...... NC WILMINGTON WILMINGTON INTL 8/6079 | ILS OR LOC RWY 24, ORIG.
03/03/08 ...... NC WILMINGTON WILMINGTON INTL 8/6080 | ILS OR LOC RWY 35, AMDT
20D.
03/03/08 ...... KY COVINGTON .....cccovrnnnee CINCINNATI/NORTHERN KENTUCKY 8/6081 | ILS OR LOC RWY 9, AMDT 17.
INTL.
02/27/08 ...... NY ROCHESTER .......ccco..... GREATER ROCHESTER INTL ........... 8/6082 | ILS OR LOC RWY 22, AMDT 6.
03/03/08 ...... NC GREENSBORO .. PIEDMONT TRIAD INTL ..ooeeiiieeinee. 8/6084 | ILS RWY 5, AMDT 5A.
03/03/08 ...... KY LOUISVILLE ....... LOUISVILLE INTL-STANDIFORD FLD 8/6086 | ILS RWY 17R, ORIG-A.
03/03/08 ...... NC ASHEVILLE ........ ASHEVILLE REGIONAL ......cccccvrvenne 8/6087 | ILS RWY 34, AMDT 23F.
02/27/08 ...... Wv HUNTINGTON ... TRI-STATE/MILTON J. FERGUSON .. 8/6088 | ILS OR LOC RWY 12, AMDT 12.
03/03/08 ...... AL MOBILE .............. MOBILE REGIONAL ......ccccoveririininene 8/6089 | ILS OR LOC RWY 14, AMDT 30.
03/03/08 ...... AL MOBILE .....ceoveiiiieiirinne MOBILE REGIONAL ......ccccoeeririiniennne 8/6090 | ILS OR LOC RWY 32, AMDT
6A.
03/03/08 ...... AL MONTGOMERY .............. MONTGOMERY REGIONAL 8/6091 | ILS OR LOC RWY 10, AMDT
(DANNELLY FIELD). 23D.
02/27/08 ...... PA PITTSBURGH ........c....... ALLEGHENY COUNTY ....ccccoevviinrinnns 8/6092 | ILS RWY 28, AMDT 28.
02/27/08 ...... PA ALLENTOWN LEHIGH VALLEY INTL 8/6094 | ILS OR LOC RWY 6, AMDT 22.
03/03/08 ...... FL ORLANDO ....ccocevvvrieienne EXECUTIVE ....ooiiiiiieeeeeeeee 8/6095 | ILS OR LOC RWY 7, AMDT
22A.
03/03/08 ...... MS MERIDIAN .......cccooviiinne KEY FIELD ..o 8/6096 | ILS OR LOC RWY 1, AMDT
23B.
03/03/08 ...... SC COLUMBIA .....ccoviriene COLUMBIA METROPOLITAN ............. 8/6097 | ILS RWY 29, AMDT 3E.
03/03/08 ...... SC COLUMBIA ..o COLUMBIA METROPOLITAN ............. 8/6098 | ILS RWY 5, AMDT 1A.
02/28/08 ...... MI PONTIAC ..o OAKLAND COUNTY INTER- 8/6420 | ILS RWY 9R, AMDT 11B.
NATIONAL.
02/28/08 ...... IN EVANSVILLE .................. EVANSVILLE REGIONAL ................... 8/6421 | ILS RWY 22, AMDT 20B.
02/28/08 ...... IN TERRE HAUTE .. TERRE HAUTE INTL-HULMAN FIELD 8/6422 | ILS RWY 5, AMDT 22C.
02/28/08 ...... LA SHREVEPORT .....cccccce.e SHREVEPORT REGIONAL ................. 8/6425 | ILS RWY 32, AMDT 4A.
02/28/08 ...... LA LAKE CHARLES ............. LAKE CHARLES REGIONAL .............. 8/6426 | ILS RWY 15, AMDT 20.
02/28/08 ...... NE GRAND ISLAND ............. CENTRAL NEBRASKA REGIONAL .... 8/6428 | ILS RWY 35, AMDT 9B.
02/28/08 ...... IN INDIANAPOLIS ............... INDIANAPOLIS INTL oo 8/6430 | ILS OR LOC RWY 14, AMDT

5A.
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02/28/08 ...... LA BATON ROUGE .............. BATON ROUGE METRO, RYAN 8/6431 | ILS RWY 13, AMDT 27A.
FIELD.
02/28/08 ...... KS TOPEKA ..o, FORBES FIELD ....ooovveeeeevieeeeeeeeeeees 8/6432 | ILS OR LOC RWY 31, AMDT
9C.
02/28/08 ...... KS WICHITA ..o, WICHITA MID-CONTINENT ................ 8/6433 | ILS OR LOC RWY 19R, AMDT
5B.
02/28/08 ...... KS WICHITA oo, WICHITA MID-CONTINENT ................ 8/6434 | ILS RWY 1R, AMDT 17.
02/28/08 ...... NE LINCOLN .......ccceeeveeeeees LINCOLN ..o, 8/6451 | ILS OR LOC RWY 18, AMDT
6D.
02/28/08 ...... NE LINCOLN ...ovvveeeeiirriennen. LINCOLN .......... 8/6452 | ILS RWY 36, AMDT 11C.
02/28/08 ...... ND FARGO ...ccovvveeeeeerreeenn. HECTOR INTL .... 8/6453 | ILS OR LOC RWY 18, ORIG.
02/28/08 ...... ND FARGO ...ccoovvveeeeeerrveenen. HECTOR INTL ..eovvvieeeeeeecieeeeee e 8/6454 | ILS OR LOC RWY 36, ORIG-B.
02/28/08 ...... WI APPLETON ......ccoceeeennn. OUTAGAMIE COUNTY REGIONAL ... 8/6455 | ILS OR LOC RWY 3, AMDT 17.
02/28/08 ...... TX EL PASO ...oovvveeeeeeees EL PASO INTL ..oooeeiiieiiieie, 8/6459 | ILS RWY 22, AMDT 32.
02/28/08 ...... X HOUSTON .......ccceeeeee. GEORGE BUSH INTERCONTI- 8/6460 | ILS OR LOC RWY 33R, AMDT
NENTAL/HOUSTON. 12.
02/28/08 ...... 1A WATERLQOO ......cceeeeenn. WATERLOO REGIONAL .......cccuveeee.... 8/6462 | ILS OR LOC RWY 12, AMDT
8D.
02/28/08 ...... 1A CEDAR RAPIDS ............. THE EASTERN IOWA .. 8/6463 | ILS OR LOC RWY 9, AMDT 17.
02/28/08 ...... ND MINOT ..o, MINOT INTL oo 8/6464 | ILS OR LOC RWY 31, AMDT 10.
03/03/08 ...... IL PEORIA ....covveeeeeeieee. GREATER PEORIA REGIONAL ......... 8/6465 | ILS OR LOC RWY 31, AMDT 7.
02/28/08 ...... MI LANSING ....coooveeverrreennn. CAPITAL CITY oo 8/6466 | ILS RWY 10R, AMDT 9B.
02/28/08 ...... MI GRAND RAPIDS ............. GERALD R. FORD INTL ...cccovvveeeeeenne 8/6467 | ILS RWY 35, ORIG-C.
02/28/08 ...... M GRAND RAPIDS ............. GERALD R. FORD INTL 8/6468 | ILS RWY 8R, AMDT 5E.
02/28/08 ...... M GRAND RAPIDS ............. GERALD R. FORD INTL 8/6469 | ILS RWY 26L, AMDT 20B.
02/28/08 ...... M SAGINAW .....ovveeeiennes MBS INTL oo 8/6470 | ILS RWY 5, AMDT 10.
02/28/08 ...... AR FORT SMITH .................. FORT SMITH RGNL .....ccccvvveeeeeeeinneen 8/6508 | ILS OR LOC RWY 25, AMDT
21B.
03/03/08 ...... IL CHICAGO ...ccovvvvveeeeennn CHICAGO-O HARE INTL ...ccovvveeeenne 8/6509 | ILS OR LOC RWY 4R, AMDT
6G.
03/03/08 ...... IL MOLINE ........oovveeiees QUAD CITY INTL v 8/6511 | ILS OR LOC RWY 27, AMDT 1.
03/03/08 ...... IL MOLINE .........cccooeeeel QUAD CITY INTL e 8/6512 | ILS OR LOC RWY 9, AMDT 30.
03/03/08 ...... IL CHAMPAIGN/URBANA ... | UNIVERSITY OF ILLINOIS-WILLARD 8/6513 | ILS OR LOC RWY 32R, AMDT
11C.
02/28/08 ...... 1A DUBUQUE .........cccuueee.... DUBUQUE REGIONAL .....cccoeeeeeuvnneen 8/6514 | ILS OR LOC RWY 36, ORIG-C.
02/28/08 ...... X CORPUS CHRISTI ......... CORPUS CHRISTIINTL .ccccvvveeeeeeene 8/6515 | ILS RWY 13, AMDT 26B.
02/28/08 ...... 1A DES MOINES DES MOINES INTL ....ooeevviiiii, 8/6516 | ILS RWY 5, ORIG.
02/28/08 ...... X WACO ..o, WACO REGIONAL ..., 8/6517 | ILS OR LOC RWY 19, AMDT
15B.
02/28/08 ...... LA MONROE ........ccoevvvveeneen. MONROE REGIONAL .....ccceevveieeinneen 8/6518 | ILS OR LOC RWY 4, AMDT 22.
02/28/08 ...... LA LAFAYETTE .........cc....... LAFAYETTE REGIONAL ..........cccuuueee. 8/6521 | ILS OR LOC RWY 22L, AMDT
4E.
03/03/08 ...... IL BLOOMINGTON/NOR- CENTRAL IL REGL ARPT AT 8/6522 | ILS OR LOC RWY 29, AMDT 9.
MAL. BLOOMINGTON-NORMAL.
03/01/08 ...... IN SOUTH BEND ................. SOUTH BEND REGIONAL .................. 8/6523 | ILS OR LOC RWY 27L, AMDT
35A.
02/28/08 ...... MO SPRINGFIELD ................ SPRINGFIELD-BRANSON NATIONAL 8/6526 | LS OR LOC RWY 2, AMDT
17A.
02/28/08 ...... Ml BATTLE CREEK ............. W K KELLOGG .....oevviiicceceen, 8/6527 | ILS RWY 23, AMDT 17B.
02/28/08 ...... Ml DETROIT ..., DETROIT METROPOLITAN WAYNE 8/6528 | ILS RWY 22R, AMDT 1A.
COUNTY.
02/28/08 ...... M DETROIT ..ovvvveeeeeerveeee. DETROIT METROPOLITAN WAYNE 8/6529 | ILS RWY 27R, AMDT 11.
COUNTY.
02/28/08 ...... MI DETROIT ..ovvveeeeeieiieeee. DETROIT METROPOLITAN WAYNE 8/6530 | ILS RWY 27L, AMDT 2.
COUNTY.
02/28/08 ...... X FORT WORTH ................ FORT WORTH MEACHAM INTL ........ 8/6544 | ILS OR LOC RWY 16, AMDT 8.
02/28/08 ...... TX DALLAS ...l DALLAS LOVE FIELD .........ccoeeeeeee. 8/6546 | ILS OR LOC RWY 31R, AMDT
4,
02/28/08 ...... X SAN ANTONIO ............... SAN ANTONIO INTL .eovveeeiciieeeeeeeeee 8/6547 | ILS RWY 30L, AMDT 9.
02/28/08 ...... Wi GREEN BAY AUSTIN STRAUBEL INTER- 8/6552 | ILS OR LOC RWY 36, AMDT 8.
NATIONAL.
02/28/08 ...... Wi GREEN BAY .....ccoocvvveene AUSTIN STRAUBEL INTER- 8/6553 | ILS RWY 6, AMDT 21A.
NATIONAL.
02/29/08 ...... SD SIOUX FALLS ................. JOE FOSS FIELD .....ccovvveeeeeeecirreeenn. 8/6647 | ILS OR LOC RWY 3, AMDT
27C.
02/29/08 ...... X ABILENE .......ccccceeeeennnnnn. ABILENE REGIONAL ......c.ceevvnvvrnennn. 8/6648 | ILS RWY 35R, AMDT 6D.
03/03/08 ...... IL BELLEVILLE ................... SCOTT AFB/MIDAMERICA 8/6715 | ILS RWY 14R, ORIG-A.
03/03/08 ...... IL BELLEVILLE ................... SCOTT AFB/MIDAMERICA 8/6716 | ILS RWY 32R, ORIG-A.
03/01/08 ...... OH WILMINGTON ... ... | AIRBORNE AIRPARK ......... 8/6718 | ILS RWY 4R, ORIG-A.
03/01/08 ...... AR NORTHWEST ARKAN- FAYETTEVILLE/SPRINGDALE/ROG- 8/6719 | ILS OR LOC/DME RWY 34,
SAS REGIONAL. ERS. AMDT 1.
03/03/08 ...... GA AUGUSTA ... AUGUSTA REGIONAL AT BUSH 8/6775 | ILS OR LOC RWY 17, AMDT 8.

FIELD.
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03/03/08 ...... FL TALLAHASSE ................. TALLAHASSEE REGIONAL ................ 8/6776 | LS OR LOC/DME RWY 36,
AMDT 24.
03/03/08 ...... FL JACKSONVILLE .............. JACKSONVILLE INTL oo, 8/6777 | ILS RWY 25, AMDT 1.
03/03/08 ...... FL PENSACOLA RGNL ....... PENSACOLA 8/6779 | ILS RWY 17, AMDT 13E.
03/03/08 ...... ID IDAHO FALLS ................. IDAHO FALLS REGIONAL .................. 8/6831 | ILS RWY 20, AMDT 11C.
03/03/08 ...... CA OAKLAND .....oevveeeeeinnns METROPOLITAN OAKLAND INTL ..... 8/6832 | LS OR LOC/DME RWY 27R,
AMDT 35.
03/03/08 ...... CcoO WALKER FIELD .............. GRAND JUNCTION ....ooeeeeveiivieeeeeee 8/6833 | ILS OR LOC RWY 11, AMDT 15.
03/03/08 ...... OR PENDLETON ................. EASTERN OREGON REGIONAL AT 8/6834 | ILS OR LOC/DME RWY 25,
PENDLETON. AMDT 24.
03/03/08 ...... OR SALEM .....oovvvvivvivierinnns MCNARY FLD ...ccooviiiiiiiiii, 8/6835 | ILS OR LOC RWY 31, AMDT 28.
03/03/08 ...... GA AUGUSTA REGIONAL AUGUSTA ... 8/6839 | ILS OR LOC RWY 35, AMDT 27.
AT BUSH FIELD.
03/03/08 ...... IN INDIANAPOLIS ............... INDIANAPOLIS INTL vvvveeeeeeeeiveeeee, 8/6845 | ILS OR LOC RWY 23R, AMDT
3.
03/03/08 ...... WA WALLA WALLA ............... WALLA WALLA REGIONAL ................ 8/6870 | ILS OR LOC RWY 20, AMDT
8A.
03/03/08 ...... WA SEATTLE ... SEATTLE-TACOMA INTL ....ccvvvveeennee 8/6871 | ILS OR LOC/DME RWY 34C,
AMDT 1.
03/06/08 ...... AK BARROW .....ocoveevvveennnn. WILEY POST-WILL ROGERS MEM ... 8/6872 | ILS OR LOC/DME RWY 6.
03/03/08 ...... CA SANTA MARIA ......ccvveee SANTA MARIA PUB/CAPT G ALLAN 8/6873 | ILS RWY 12, AMDT 9D.
HANCOCK FLD.
03/03/08 ...... wy CHEYENNE .......ccccvveeee CHEYENNE RGNL/JERRY OLSON 8/6874 | ILS OR LOC RWY 27, AMDT
FIELD. 34A.
03/03/08 ...... WA MOSES LAKE ................. GRANT COUNTY INTL ..covvvvvvvvvveveenns 8/6875 | ILS OR LOC RWY 32R, AMDT
20.
03/03/08 ...... CA SAN FRANCISCO ........... SAN FRANCISCO INTERNATIONAL 8/6876 | ILS OR LOC RWY 28L, AMDT
22.
03/03/08 ...... CA SAN FRANCISCO ........... SAN FRANCISCO INTERNATIONAL 8/6877 | ILS OR LOC RWY 34L, AMDT 7.
03/03/08 ...... CA ONTARIO ...ccovvveeeeeenns ONTARIO INT oo 8/6878 | ILS OR LOC RWY 8L, AMDT
8A.
03/03/08 ...... CA SANTA ANA ....oooeiees JOHN WAYNE-ORANGE COUNTY .... 8/6879 | ILS RWY 19R, AMDT 11A.
03/03/08 ...... CA SANTA ROSA ......cccvveee CHARLES M. SCHULZ-SONOMA 8/6882 | ILS RWY 32, AMDT 16.
COUNTY.
03/03/08 ...... cO DENVER .......ccccceeeeiee. DENVER INTERNATIONAL ................ 8/6883 | ILS OR LOC RWY 25, AMDT
2A.
03/03/08 ...... OR BILLINGS ..........ccccoeeeel BILLINGS LOGAN INTL ........ceeeeeeeen. 8/6884 | ILS OR LOC RWY 10L, AMDT
24B.
03/03/08 ...... WA BELLINGHAM ................. BELLINGHAM INTL .......oeooeiii, 8/6885 | ILS OR LOC RWY 16, AMDT 5.
03/03/08 ...... WA TRI-CITIES ....cccovvvveeeeene PASCO ..ot 8/6886 | ILS OR LOC RWY 21R, AMDT
11A.
03/03/08 ...... ID POCATELLO ................... POCATELLO REGIONAL ..........cccuueee. 8/6887 | ILS OR LOC RWY 21, AMDT
26A.
03/06/08 ...... AK DEADHORSE .................. DEADHORSE .....coooveeeeeeveeeeee e 8/6932 | LS OR LOC/DME RWY 5,
AMDT 2.
3/062008 ..... AK FAIRBANKS .......cccoveee.... FAIRBANKS INTL ..ooeeeeeeiiieeeeeeeiiees 8/6935 | ILS RWY 19R, AMDT 21A.
03/04/08 ...... IL CHICAGO ....coovvvvvvvvvvvennns CHICAGO-O HARE INTL .....cevvvvvvennnes 8/7007 | ILS OR LOC RWY 22R, AMDT
7C.
03/04/08 ...... IL DECATUR ......ccceveeeeee, DECATUR ..., 8/7008 | ILS OR LOC RWY 6, AMDT
13C.
03/04/08 ...... CA SAN JOSE .....ccvvvvvvvvennes NORMAN Y. MINETA SAN JOSE 8/7024 | ILS OR LOC/DME RWY 30L,
INTERNATIONAL. AMDT 22.
03/04/08 ...... ID POCATELLO .................. POCATELLO REGIONAL .................... 8/7029 | ILS OR LOC RWY 21, AMDT
26A.
03/04/08 ...... WA YAKIMA ..o, YAKIMA AIR TERMINAL/ 8/7054 | ILS RWY 27, AMDT 26C.
MCALLISTER FIELD.
03/05/08 ...... CA FRESNO FRESNO YOSEMITE INTL 8/7206 | RNAV (GPS) RWY 11L, ORIG.
03/05/08 ...... CA FRESNO FRESNO YOSEMITE INTL 8/7207 | VOR/DME OR TACAN RWY
29R, AMDT 1.
03/05/08 ...... CA FRESNO ....coeeevverreennen. FRESNO YOSEMITE INTL .......cccou..... 8/7208 | VOR/DME OR TACAN RWY
11L, AMDT 1.
03/05/08 ...... CA FRESNO ....coeeevverreennen. FRESNO YOSEMITE INTL .......cccou..... 8/7210 | LOC RWY 11L, AMDT 1A.

[FR Doc. E8-5171 Filed 3—18-08; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30597; Amdt. No. 3260]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This Rule establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) and associated Takeoff
Minimums and Obstacle Departure
Procedures for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, adding new
obstacles, or changing air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective March 19,
2008. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of March 19,
2008.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169 or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal_register/
code_of_federal_regulations/
ibr_locations.html.

Availability—All SIAPs and Takeoff
Minimums and ODPs are available

online free of charge. Visit nfdc.faa.gov
to register. Additionally, individual
SIAP and Takeoff Minimums and ODP
copies may be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

FOR FURTHER INFORMATION CONTACT:
Harry. J. Hodges, Flight Procedure
Standards Branch (AFS—420), Flight
Technologies and Programs Division,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082, Oklahoma City, OK 73125),
telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This rule
amends Title 14 of the Code of Federal
Regulations, Part 97 (14 CFR part 97), by
establishing, amending, suspending, or
revoking SIAPs, Takeoff Minimums
and/or ODPs. The complete regulatory
description of each SIAP and its
associated Takeoff Minimums or ODP
for an identified airport is listed on FAA
form documents which are incorporated
by reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR part 97.20. The applicable FAA
Forms are FAA Forms 8260-3, 8260—4,
8260-5, 8260—15A, and 8260-15B when
required by an entry on 8260-15A.

The large number of SIAPs, Takeoff
Minimums and ODPs, in addition to
their complex nature and the need for
a special format make publication in the
Federal Register expensive and
impractical. Furthermore, airmen do not
use the regulatory text of the SIAPs,
Takeoff Minimums or ODPs, but instead
refer to their depiction on charts printed
by publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP, Takeoff Minimums and
ODP listed on FAA forms is
unnecessary. This amendment provides
the affected CFR sections and specifies
the types of SIAPs and the effective
dates of the SIAPs, the associated
Takeoff Minimums, and ODPs. This
amendment also identifies the airport
and its location, the procedure, and the
amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP, Takeoff Minimums and
ODP as contained in the transmittal.
Some SIAP and Takeoff Minimums and

textual ODP amendments may have
been issued previously by the FAA in a
Flight Data Center (FDC) Notice to
Airmen (NOTAM) as an emergency
action of immediate flight safety relating
directly to published aeronautical
charts. The circumstances which
created the need for some SIAP and
Takeoff Minimums and ODP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPs and Takeoff
Minimums and ODPs, an effective date
at least 30 days after publication is
provided.

Further, the SIAPs and Takeoff
Minimums and ODPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPs and
Takeoff Minimums and ODPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs, Takeoff Minimums and
ODPs, and safety in air commerce, I find
that notice and public procedure before
adopting these SIAPs, Takeoff
Minimums and ODPs are impracticable
and contrary to the public interest and,
where applicable, that good cause exists
for making some SIAPs effective in less
than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, and
Navigation (Air).
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Issued in Washington, DC, on March 7,
2008.

James J. Ballough,
Director, Flight Standards Service.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me, under Title 14, Code of
Federal Regulations, part 97 (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures and/or Takeoff Minimums
and/or Obstacle Departure Procedures
effective at 0901 UTC on the dates
specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

Effective 10 Apr 2008

Blytheville, AR, Arkansas Intl, RNAV (GPS)
RWY 18, Amdt 1.

Blytheville, AR, Arkansas Intl, RNAV (GPS)
RWY 36, Amdt 1.

Blytheville, AR, Arkansas Intl, Takeoff
Minimums and Obstacle DP, Orig.

Chicago, IL, Chicago Midway Intl, Takeoff
Minimums and Obstacle DP, Amdt 10.

Wichita, KS, Wichita Mid-Continent, Takeoff
Minimums and Obstacle DP, Orig.

Coldwater, MI, Branch County Memorial,
RNAV (GPS) RWY 7, Amdt 1.

Coldwater, MI, Branch County Memorial,
RNAV (GPS) RWY 25, Orig.

Coldwater, MI, Branch County Memorial,
VOR RWY 7, Amdt 5.

Coldwater, MI, Branch County Memorial,
VOR/DME RWY 25, Orig.

Coldwater, MI, Branch County Memorial,
VOR RWY 25, Orig-A, CANCELLED.

Coldwater, MI, Branch County Memorial,
Takeoff Minimums and Obstacle DP, Amdt

4.

Jackson, MN, Jackson Muni, NDB RWY 13,
Amdt 10.

Higginsville, MO, Higginsville Industrial
Muni, RNAV (GPS) RWY 16, Amdt 1.

Higginsville, MO, Higginsville Industrial
Muni, RNAV (GPS) RWY 34, Amdt 1.

Tulsa, OK, Tulsa Intl, VOR OR TACAN RWY
26, Amdt 23.

Antigo, WI, Langlade County, RNAV (GPS)
RWY 16, Amdt 1.

Antigo, WI, Langlade County, RNAV (GPS)
RWY 34, Amdt 1.

Antigo, WI, Langlade County, NDB RWY 16,
Amdt 6.

Antigo, WI, Langlade County, Takeoff
Minimums and Obstacle DP, Orig.

Milton, WV, Ona Airpark, Takeoff Minimums
and Obstacle DP, Amdt 2.

Effective 05 Jun 2008

Meeker, CO, Meeker, Takeoff Minimums and
Obstacle DP, Amdt 1.

Telluride, CO, Telluride Rgnl, Takeoff

Minimums and Obstacle DP, Amdt 1.
Bartow, FL, Bartow Muni, Takeoff Minimums

and Obstacle DP, Orig.

Bozeman, MT, Gallatin Field, NDB RWY 12,

Amdt 5, CANCELLED.

Redmond, OR, Roberts Field, NDB OR GPS

RWY 22, Amdt 1A, CANCELLED.

Ephrata, WA, Ephrata Muni, Takeoff

Minimums and Obstacle DP, Amdt 2.

On February 25, 2008 (73 FR 9935), the
FAA published an Amendment in Docket No.
30593, Amdt No. 3256 to Part 97 of the
Federal Aviation Regulations under section
97.33, effective April 10, 2008, which is
hereby rescinded:

Lanai City, HI, Lanai, ILS OR LOC RWY 3,

Orig-A.

On February 25, 2008 (73 FR 9935), the
FAA published Amendments in Docket No.
30593, Amdt No. 3256 to Part 97 of the
Federal Aviation Regulations under section
97.33, effective April 10, 2008, which are
hereby corrected to be effective March 13,
2008:

Bishop, CA, Eastern Sierra Rgnl, RNAV (GPS)

Y RWY 12, Orig.

Bishop, CA, Eastern Sierra Rgnl, RNAV (GPS)

Z RWY 12, Orig.

On February 25, 2008 (73 FR 9935), the
FAA published an Amendment in Docket No.
30593, Amdt No. 3256 to Part 97 of the
Federal Aviation Regulations under section
97.33, effective April 10, 2008, which are
hereby corrected to be effective July 31, 2008:
Woodward, OK, West Woodward, NDB RWY

17, Amdt 3, CANCELLED.

[FR Doc. E8-5172 Filed 3—18-08; 8:45 am]
BILLING CODE 4910-13-P

as of April 1, 2007, on page 49, the
appendix to Part 310 is removed.

[FR Doc. 08-55503 Filed 3—-18-08; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

Income Taxes

CFR Correction

In Title 26 of the Code of Federal
Regulations, Part 1 (§1.1551 to End),
revised as of April 1, 2007, on page 439,
in § 1.6654—-2, in the undesignated
paragraph following paragraph
(d)(2)(ii)(B), make the following
changes:

1. In the first sentence, after the word
“attributable”, insert the words ““to
months in such partnership taxable”;
and

2. At the beginning of the third
sentence, remove the words “In
addition, a partner shall include in his
taxing after December” and add the
words “In addition, a partner shall
include in his taxable income and, for
taxable years beginning after December”
in their place.

[FR Doc. 08-55505 Filed 3—18-08; 8:45 am)]
BILLING CODE 1505-01-D

COMMERCE DEPARTMENT

Industry and Security Bureau

15 CFR Part 738

Commerce Control List Overview and
the Country Chart

CFR Correction

In Title 15 of the Code of Federal
Regulations, Parts 300 to 799, revised as
of January 1, 2008, in part 738, in
Supplement No. 1, on page 244, an “X”
is added in the entry for Tonga under
the heading CC3.

[FR Doc. 08-55506 Filed 3—18-08; 8:45 am]
BILLING CODE 1505-01-D

PEACE CORPS
22 CFR Part 310

Governmentwide Debarment and
Suspension (Nonprocurement)
CFR Correction

In Title 22 of the Code of Federal
Regulations, Parts 300 to 1799, revised

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81
[EPA-R09-OAR-2006—-0583, FRL—8542-6]

Approval and Promulgation of
Implementation Plans; Designation of
Areas for Air Quality Planning
Purposes; State of California; PM-10;
Affirmation of Determination of
Attainment for the San Joaquin Valley
Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is finalizing its proposal
to affirm its October 30, 2006,
determination that the San Joaquin
Valley nonattainment area (SJV or the
Valley) in California has attained the
National Ambient Air Quality Standard
(NAAQS) for particulate matter with an
aerodynamic diameter less than or equal
to a nominal 10 micrometers (PM-10).
EPA proposed to affirm the
determination of attainment in order to
take comment on the exclusion from a
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determination of attainment of PM—10
exceedances that were caused by
exceptional events. EPA is concurring
with the State’s request to flag
exceedances which occurred in the SJV
as being caused by exceptional events,
i.e., high winds. EPA is also concurring
with the Santa Rosa Rancheria Tribe’s
request to flag, as due to an exceptional
event, PM—10 exceedances which
occurred on tribal lands located within
the boundaries of the SJV. EPA is
further finding that these exceedances at
the Santa Rosa Rancheria (SRR) should
be excluded from use in determining
attainment because the exceedances
occurred while the monitor was
operating in very close proximity to
construction activities and, as such, the
monitor was not properly sited during
that time for purposes of comparison to
the NAAQS. As a result, EPA is
affirming its determination that the SJV
has attained the PM—10 standard based
on EPA’s evaluation of quality-assured
data through 2006.

In addition, EPA did not receive
comments on how the Agency
addressed the issues raised in petitions
for reconsideration and withdrawal of
EPA’s 2006 determination of attainment,
filed by Earthjustice on behalf of the
Sierra Club, Latino Issues Forum and
others, and thus we are denying the
petitions.

DATES: Effective Date: This rule is
effective on April 18, 2008.

ADDRESSES: EPA has established docket
number EPA-R09-OAR-2006-0583 for
this action. The index to the docket is
available electronically at
www.regulations.gov and in hard copy
at EPA Region IX, 75 Hawthorne Street,
San Francisco, California. While all
documents in the docket are listed in
the index, some information may be
publicly available only at the hard copy
location (e.g., copyrighted material), and
some may not be publicly available in
either location (e.g., CBI). To inspect the
hard copy materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.
FOR FURTHER INFORMATION CONTACT:
Doris Lo, EPA Region IX, (415) 972—
3959, lo.doris@epa.gov or Bob Pallarino,
EPA Region IX, (415) 947—4128,
pallarino.bob@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and ‘“‘our” refer to EPA.

Table of Contents

I. Summary of Proposed Action

II. Public Comments and EPA Responses
A. Earthjustice Comments
1. Overview Comments

2. Comments Specific to September 22,
2006—Corcoran, Bakersfield and Oildale
3. Comments Specific to October 25,
2006—Corcoran and Bakersfield
B. Other Comments
C. List of EPA Figures in the Docket
II. Final Action
IV. Statutory and Executive Order Reviews

I. Summary of Proposed Action

On August 27, 2007, EPA proposed to
affirm its determination that the SJV has
attained the 24-hour NAAQS for PM-10.
72 FR 49046.1 EPA issued this proposed
rule in order to take comment on the
exclusion of several PM—10 exceedances
that were caused by exceptional events,
and, in the case of the SRR, improper
siting of the monitor for purposes of
comparison to the NAAQS. These
exceedances are summarized in Table 1
in the proposed rule. Id. at 49047. For
a more detailed discussion of the related
background for the SJV and of the
proposal, please refer to the proposed
rule.

I1. Public Comments and EPA
Responses

EPA received three comment letters
supporting the proposal to affirm the
attainment determination. These
comments were submitted by the
California Cotton Ginners and Growers
Association, the Tulare County Farm
Bureau and the Western United
Dairymen. In general, these commenters
support the cases that are made for the
exceptional event exceedances and
discuss the many control measures and
efforts that have been made to achieve
attainment. The commenters also point
to the SJV’s continued efforts to achieve
further air quality improvements under
the PM-2.5 plan development. One
commenter provides information to
show that no cotton harvesting was
occurring in September 2006. Finally,
the commenters question the
representativeness of the 2000 comment
letters received by EPA in response to
our July 19, 2006, attainment
determination proposal (71 FR 40952)
since the majority of the commenters
appear to reside outside the SJV.

EPA received three adverse comment
letters. Two were from private citizens
from the state of Tennessee and one was
from Earthjustice, representing Sierra
Club, Latino Issues Forum, Medical
Advocates for Healthy Air, the Steven
and Michele Kirsch Foundation, Tri-
Valley CAREs, Concerned Residents of
Lockwood Valley, Fresno Coalition
Against the Misuse of Pesticides,

10n October 17, 2006, EPA finalized its
determination that the SJV attained the NAAQS for
PM-10 and on October 30, 2006, EPA published
this determination in the Federal Register. 71 FR
63642.

California Communities Against Toxics,
Fresno Metro Ministry, Coalition for
Clean Air, Center for Biological
Diversity, and the Association of
Irritated Residents.2 The majority of the
comments discussed below are raised by
Earthjustice.

EPA notes that although it received
numerous specific comments on the
September 22, 2006, October 25, 2006,
and the SRR exceedances, no adverse
comments are directed specifically at
EPA’s finding that exceedances
monitored on December 8, 2006, at
Corcoran and Bakersfield-Golden State
Highway (Bakersfield) were caused by
an exceptional high wind event. Thus,
EPA does not address any substantive
issues regarding these exceedances in its
responses to comments.

In subsection A. below we respond to
the extensive comments raised by
Earthjustice. In subsection B. we
respond to comments raised by other
parties.

A. Earthjustice Comments
1. Overview Comments

Comment 1: Earthjustice explains that
its comments analyze EPA’s proposed
affirmation rule under the new
Exceptional Events Rule (EER). 72 FR
13560 (March 22, 2007). In this regard,
Earthjustice states that, “assuming EPA
has the discretion to apply the new
rule,” EPA’s decision to do so is
completely arbitrary given that the San
Joaquin Valley Air Pollution Control
District (District or SJVAPCD) prepared
its analyses under EPA’s prior policies
and did not invoke the new regulatory
requirements.

Response 1: EPA addressed the issue
of the applicability of the new EER to
the events at issue in this rulemaking in
its proposed affirmation rule. EPA
explained that the statutory provision
upon which the new rule is based, CAA
section 319, as amended by section 6013
of the Safe Accountable Flexible
Efficient-Transportation Equity Act: A
Legacy for Users (SAFE-TEA-LU) of
2005, provides that the Agency’s pre-
existing guidance documents continue
to apply until the effective date of the
rule. CAA section 319(b)(4). As
mandated by section 319, EPA finalized
and published the final EER in March
2007. This rule became effective on May
21, 2007, requiring EPA to follow the
rule in making exceptional events
determinations after that date.

2The proposal provided a 30 day comment
period ending on September 26, 2007. EPA received
a request for an additional 30 days to comment and
granted that request extending the comment period
until October 26, 2007. 72 FR 53743 (September 20,
2007).
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Therefore, in making and publishing its
determination after the effective date of
the EER, EPA followed its procedures
and criteria in evaluating the State’s
exceptional events demonstrations. 72
FR at 49048.

Although EPA followed the EER in
this particular instance, and believes it
should be followed in most cases, the
Agency recognized that there might be
certain instances where EPA had not yet
made a decision on a state’s already
completed and submitted demonstration
of an exceptional event and these
demonstrations were thus caught
midstream. In those instances, EPA
concluded that a state could choose for
a limited period to comply with either
the provisions of the rule or those of the
Agency’s existing policies and, that if
asked, EPA would act under the policy
on a grandfathering rationale for a short
time period. EPA continues to believe
that this transitional policy was
reasonable in the absence of an explicit
statutory directive addressing that
situation. Here, the State did not
indicate that its submissions should be
evaluated under the existing policies.
Therefore, EPA applied the rule, which
was already effective, when it made its
determinations on the exceptional
events in the SJV.

Comment 2: Earthjustice, citing case
law, states that EPA must provide a
rational basis to support its conclusions
regarding the exclusion of monitoring
data showing NAAQS exceedances and
that its decisions must have a
“substantial basis in facts.” Earthjustice
cites 40 CFR 50.14(c)(3)(iii) and CAA
section 319(b)(3)(B), respectively, for the
propositions that for EPA’s
determination here the District must
provide actual evidence to support its
claims and that the occurrence of an
exceptional event must be
“demonstrated by reliable, accurate
data.” Earthjustice claims that even
under a weight of evidence standard
there must be evidence supporting the
specific findings and that reliance on a
plausible story is not enough.

Response 2: EPA agrees with
Earthjustice’s characterization of the
general demonstration, as stated in our
summary of its comment above, that
must be made in order to exclude data
showing NAAQS exceedances. EPA
believes that it has, both in the proposed
affirmation rule and this final rule,
provided a rational basis supported by
reliable, accurate data for its
conclusions that the September, October
and December 2006 PM—10 exceedances
in the SJV were caused by exceptional
events. See 72 FR at 59050—49063 and
our responses to comments below.

Comment 3: Regarding its contention
concerning the lack of reliable and
accurate data, Earthjustice cites EPA’s
statements in the proposed affirmation
rule at 72 FR at 49053 that activity
levels on September 22, 2006 were
‘“constant”” and that reasonable controls
were in place to control particulate
matter while providing only general or
anecdotal evidence in the form of non-
specific District inspector observations
and “discussions with representatives of
agricultural and industrial operations.”
Citing CAA section 319(b)(3)(B),
Earthjustice claims that this does not
satisfy the statutory requirement that
“exceptionality’” be based on reliable,
accurate data.

Response 3: In the section of the
proposed affirmation rule cited by
Earthjustice we discussed our
conclusion that the State’s
documentation demonstrates that the
exceedances at Corcoran, Bakersfield
and Oildale on September 22, 2006
would not have occurred but for the
wind event on this day. EPA based this
conclusion on the totality of the
evidence presented by the State which
included, but was not limited to, the
information on activity levels and
control measures singled out by
Earthjustice. For the additional factors
EPA considered in reaching its
conclusion, see section V.A.2.d. in our
proposed affirmation rule (72 FR at
49053) and our responses to comments
below.

Comment 4: Earthjustice claims that
EPA offers no evidence to support the
construction claims regarding the SRR.
It asserts that EPA cannot say what if
anything was occurring on the days in
question, where it was occurring, or
why it could not be reasonably
controlled. Earthjustice also maintains
that EPA cannot show that construction
activity at the SRR is related to the
measured exceedances and, as a result,
EPA cannot show the required “‘clear
causal relationship.” Further, EPA
cannot say when these events occurred
and why these allegedly ongoing
activities only resulted in exceedances
during the same period that monitors in
other areas of the SJV started monitoring
exceedances. Earthjustice argues that
EPA cannot make the required “‘but for”
showing at the SRR because EPA cannot
show that there was an event in the first
place. Earthjustice further contends that
EPA did not provide adequate evidence,
including written accounts, that the
construction activity took place on the
days the exceedances occurred.
Earthjustice claims that “no one was
able to produce any written account, in
the form of contractor records, work
orders, schedules, or anything else that

would confirm that construction activity
did, in fact, take place on the days in
question.” Finally, Earthjustice states
that “mere post hoc speculation and
anecdotal accounts of what probably
happened does not establish a basis for
waiving these data.”

Response 4: First, Earthjustice notes
that EPA proposed to exclude the SRR
violations on two grounds: (1) The
monitor was not properly sited, and (2)
the nearby construction activity was an
exceptional event. Earthjustice concedes
that “[b]oth of these conclusions seem
reasonable if the activity can be shown
to have occurred on the days the
monitor recorded violations.”
Earthjustice Comments (EC) at 23.3
Earthjustice contends, however, that
EPA did not provide “any such
evidence.”

Contrary to Earthjustice’s assertion,
EPA in its proposed affirmation rule
provided a demonstration that
construction activity, involving the
grading and paving of parking lots, took
place in close proximity to the SRR
monitor during the period the
exceedances at the SRR monitor
occurred, and that this activity caused
the exceedances. EPA in its proposal set
forth information derived from
eyewitness accounts, meteorological
data, contemporaneous tracking reports,
and an account of an EPA expert’s own
visit to the site. 72 FR at 49060-49063.
EPA did include written documentation
of the events at issue. This written
documentation included sample
tracking reports that accompanied the
filters from the monitors and described
the conditions at the time of the
monitoring, and an EPA expert’s report
of his site visit and interviews of
witnesses to the events. There is no
requirement in the EER that
documentation of events include
specific types of written documentation,
such as those cited by Earthjustice.# Nor

3 Earthjustice concedes, moreover, that under the
EER the requirements for tribal governments appear
to be “much more flexible * * *” and “[i]t would
not take much to make these demonstrations.” EC
at 22.

4 Note that we are not specifying what will be
required as a minimum level of documentation in
all cases because facts and circumstances will vary
significantly based on, among other things,
geography, meteorology and the relative complexity
of source contributions to measured concentrations
in any particular location. 72 FR at 13573. A
particular instance may require more or less
documentation, depending on the particular facts or
circumstances. The simplest demonstrations could
consist of newspaper accounts or satellite images to
demonstrate that an event occurred together with
daily and seasonal average ambient concentrations
to demonstrate an unusually high ambient
concentration level, which is clearly indicative of
an exceptional impact. Such is the case with events
such as volcanic eruptions and nearby forest fires.

Continued
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is there any requirement for specific
types of documentation for EPA to
demonstrate its alternative ground for
excluding the data under principles
established in 40 CFR part 58, appendix
E, that during the period of the nearby
construction the monitor was not
properly sited for purposes of collecting
data for comparison to the NAAQS. 72
FR at 49060—49061.

EPA’s findings were supported by
information from interviews with three
individuals with firsthand knowledge of
the activities that took place near the
monitor, as well as by contemporaneous
documentation from filter sample
tracking reports. These individuals were
the SRR environmental technician
responsible for overseeing the operation
of the monitor, the SRR construction
superintendent, and a private
environmental consultant working for
the Santa Rosa Rancheria EPA
(SRREPA). The construction
superintendent and the consultant
concurred with the SRR environmental
technician’s recollection that grading
and paving of the parking lots took
place in September and October 2006,
and the environmental technician
concluded that these activities caused
the exceedances on September 14 and
20, 2006 and later in October, when the
initial paving had to be removed and the
parking lot repaved.

EPA’s July 18, 2007, Memorandum,
“On-Site Visit to Santa Rosa Rancheria,”
from Bob Pallarino, EPA, to Sean Hogan,
EPA (Site Visit Memorandum), contains
the following account:

The construction activity entailed grading
and leveling the ground, application of sub-
base material, and paving with asphalt. The
parlkling lot was first paved in September
and it is this project which [the SRR
environmental technician] believed caused
the exceedances on September 14 and 20.

* * * the first paving * * * had to be
removed and the parking lot repaved.5 It is
this second part of the paving project which
[the environmental technician] believed
caused the October exceedance. * * * [T]he
SRR environmental consultant stated that he
had witnessed these construction activities
during September and October, 2006. * * *
The construction supervisor concurred with
[the environmental technician’s] recollection
of the construction activity * * *.

Site Visit Memorandum at 2—3.

The information about the timing of
the construction activity, from witnesses
with both firsthand and expert

Id. More documentation would be needed to
support situations that are not as straightforward.
5 The Site Memorandum stated that the first
paving project “‘did not pass inspection and the

paving had to be removed and the parking lot
repaved.” The Facility Manager in his letter of
December 2007 referred to the first paving of the
parking lot as “temporary.”

knowledge, is confirmed by
documentation from the California Air
Resources Board (CARB) sample
tracking reports that the SRREPA
environmental technician filled out at
the time the samples were obtained, and
forwarded to CARB along with the
monitored samples. The SRREPA
technician observed the “sampling
conditions” at the time the monitor was
operating and noted on the sample
tracking forms, which are completed
with each sampling run, that there was
“construction nearby.” This was
signified by the letter ““J”. Earthjustice
ignores this corroborating
documentation, cited by EPA in its
proposal, and included in the
rulemaking docket. 72 FR at 49062. It is
significant that these sample tracking
forms were prepared before the filters
from the monitors were sent to and
analyzed by the lab. Thus at the time the
technician noted that nearby
construction was occurring during the
monitoring, he could not have known
whether or not an exceedance was
recorded that day.

EPA’s proposal also showed that the
meteorological data lend support to the
environmental technician’s account of
the events of the days in question. The
winds on the three days that exceeded
the NAAQS were predominantly from
the northwest, north and northeast. This
would indicate that any dust-producing
activity north and northeast of the
monitor would result in high
concentrations of geologic dust being
blown towards the monitor. Site Visit
Memorandum at 2.

Further corroboration of the impact of
the construction on the monitor came
from EPA’s assessment of the proximity
of the monitoring site to the nearby
parking lots. EPA’s onsite inspection
ascertained that one of the parking lots
was within 25 feet of the monitor, and
the other was within 100 feet. 72 FR at
49062.

Reinforcing EPA’s conclusion that
construction activities near the monitor
caused the exceedances was the fact,
pointed to in the proposed rule, that
after completion of the paving projects,
average PM—10 concentrations dropped
by more than 50 percent. Id.

Since the proposal, EPA has obtained
further documentation that the
exceedances occurred during the period
of construction activity in close
proximity to the monitor. The Facility
Director of the Tribe’s hotel and casino
has provided EPA with a letter stating
that asphalt work on the parking lots
close to the monitoring station was
completed between August 15 and
November 4, 2006. Enclosed with the
letter was a billing statement from the

Tribe’s general contractor for the period
up to August 15, 2006. The statement
shows that work on the parking lots
close to the monitor remained to be
completed after August 15. The letter
from the Facility Director states that at
the time of the monitored exceedances,
there were earthmoving activities
nearby and paving activities near the
site of the monitor “‘in a large area for
parking for Tribal Administrators and
for our customers.”

Thus, in addition to the
documentation available at the time of
the proposal, EPA has provided a letter
from the Tribe and a billing statement
from the general contractor that support
the conclusion that paving work was
occurring at the time of the
exceedances.

Earthjustice argues that because
exceedances did not occur on other days
when construction activities were
occurring, this indicates that
construction did not cause the
exceedances in September and October
2006. But this argument is misleading.
Generally, varying degrees, types and
locations of the construction activity,
and changing meteorological conditions
lead to varying impacts on the monitor.
The fact that construction activities did
not cause exceedances on some days
does not mean that they were not
responsible for the exceedances that
occurred on other days. In addition,
although Earthjustice claims that two
days of violations at the SRR “‘correlate
well with violations seen in other parts
of the Valley,” no other violations were
monitored in the Valley on September
14 and 20 and October 26, 2006.

Earthjustice also claims that EPA
“still needs to make the other required
showings” for exceptional events,
“including that these sources were
reasonably controlled.” EC at 22. EPA
made these showings in its proposal,
and Earthjustice did not raise any
specific grounds to challenge them. See
72 FR at 49061-49062. In its proposal
EPA, after discussing whether the
construction activity’s impact on the
monitor was reasonably controllable,
concluded that “under the particular set
of circumstances presented here, for the
purposes of evaluating the ‘reasonably
controllable’ criterion of the EER, we
deem this criterion to have been
satisfied.” EPA found that even if
control measures had been employed,
we cannot be certain they would have
prevented exceedances at the monitor,
and that EPA’s monitor siting rules
provide that the monitor should not be
operated at such a time and place for the
purposes for determining attainment. 72
FR at 49062. We note that the criteria
under the EER do not apply for the
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purposes of our alternative ground, that
the monitor was not properly sited. See
72 FR at 49060—49061. Thus EPA is
finalizing its determination that there
are two independent bases for
determining that the exceedances
recorded at the SRR in September and
October, 2006 should be excluded from
consideration in determining whether
the SJV has attained the PM—-10
standard: (1) The monitor was not
properly sited, under the principles
established in part 58, appendix E, and
(2) the construction activity constitutes
an exceptional event under EPA’s EER.
Comment 5: Earthjustice states that
EPA cannot point to any statutory or
regulatory authority that allows it to
treat wind-entrained particulate matter
pollution from land that has been
disturbed by human activities, i.e.,
agriculture or construction as “natural.”
Earthjustice observes that, while EPA
cites preamble language in the EER
regarding high winds, this language was
never codified even though the final
rule does contain provisions relating to
the treatment of other anthropogenic
sources such as fireworks and
prescribed fire. Earthjustice suggests
that even though a natural event is
defined in 40 CFR 50.1(k) as “an event
in which human activity plays little or
no direct causal role,” EPA attempts to
define an event in which wind-
entrained dust from agricultural and
industrial operations as natural.
Earthjustice cites legislative history of
the 1990 Clean Air Act Amendments
(CAAA) to support its contention that
this result defies logic and flies in the
face of Congressional intent as
evidenced by Congress’s refusal to
excuse dust storms from Mono and
Owens lakebeds because they were
human-caused. Earthjustice claims that
if the measures in place are not enough
to prevent exceedances due to wind-
entrained dust, then Congress intended
that additional controls be required.
Response 5: Section 319, as amended,
defines an exceptional event as an event
that affects air quality, is not reasonably
preventable or controllable, is a natural
event or is an event caused by human
activity that is unlikely to recur at a
particular location. Under this
definition, for an event to qualify as an
exceptional event, both natural events
and events caused by human activity
must be events that are not reasonably
preventable or controllable. Therefore,
Earthjustice’s conclusion that
designating an event ‘“natural” would
“allow air agencies to avoid controls” is
erroneous. An agency flagging data as
due to an exceptional event, including
a high wind event, will be required to
show that the event was not reasonably

preventable or controllable. In the
preamble to the final rule, EPA
explained how it would evaluate
whether an agency had been able to
successfully demonstrate that an event
met this criteria by taking into account
the controls in place, the wind speed,
and other factors. 72 FR at 13565—
13566, 13576—13577. As explained
elsewhere in our responses to comments
below, in this particular instance the
District’s Regulation VIII (general
fugitive dust rules) and Rule 4550
which limits fugitive dust emissions
specifically from agricultural operations
through Conservation Management
Practices (CMPs) were in place. In
addition, the District has adopted and is
implementing EPA-approved best
available control measures (BACM) for
all significant sources of PM—10 in the
SJV.

Earthjustice incorrectly states that if
an event is classified as a natural event,
a state would be able to “avoid
controls.” In the proposed EER, EPA
explained that it was proposing to treat
high wind events that result in
exceedances or violations as a natural
event provided a clear causal
relationship between the wind event
and the measured exceedance was
established and contributing
anthropogenic activities were
“reasonably well-controlled.” ¢ In the
final rule, after considering the
comments on high wind events
including on the terminology and the
definition, EPA adopted an approach
that considers high winds a natural
event if contributing anthropogenic
activities are controlled through
“reasonable and appropriate measures.”
72 FR at 13566. To qualify as a natural
event (a subset of exceptional events
under the rule) a state must
demonstrate, among others, that dust
from contributing anthropogenic
sources was ‘‘reasonably well-controlled
at the time the event occurred.” 72 FR
at 13576. The EER, therefore, has
already defined what constitutes a high
wind event through appropriate notice
and comment rulemaking. Thus, the
question of whether a high wind that
causes exceedances or violations due to
entrainment of dust from anthropogenic
sources can be defined as a natural
event is not an issue that is open for
comment in this rulemaking. In this

6 EPA made this statement in the context of PM—
2.5 because at the time, the Agency was considering
adopting the PM10-2.5 standard and noted that
states would be expected to have appropriate
controls for contributing anthropogenic emissions
under the definition of the proposed PM10-2.5
indicator. The Agency, eventually, did not finalize
the PM10-2.5 indicator and instead retained the 24-
hour PM-10 standard.

case, the Agency has only asked for
comments on whether the particular
high wind event met the criteria and
procedures established under the rule,
e.g., establishing a causal connection,
reasonable controls on anthropogenic
sources, wind speed and direction, etc.,
and not on whether these criteria are
appropriate.

Earthjustice cites to the legislative
history of the 1990 CAAA, for the
discussion on Owens and Mono
lakebeds where Congress indicated that
diversion of water from these lakes
created an anthropogenic source of dust.
From this Earthjustice contrives an
overly-broad conclusion that any “dust
from lands disturbed by human
activity” must be treated as an
anthropogenic rather than a natural
event. Under this proposition gale-force
winds, for example of 100 mph, in an
urban area could not be treated as a
natural event because human activity
would be a contributing factor.

As a matter of record, the legislative
history also demonstrates that EPA
concurred with Congress that the
diversion of water created an
anthropogenic source of dust in the
Owens and Mono lakebeds. Pub. L. 101-
549, CAA Amendments of 1990 House
Report No. 101-290(1), May 17, 1990.
EPA, however, does not interpret the
statutory language in a manner that
considers any anthropogenic
contribution to a natural event as
transforming it into an anthropogenic
event. In the Mono and Owens lakebed
situation, EPA believed that the
anthropogenic contribution was such
that dust blown from those areas should
be treated as anthropogenic rather than
natural events. In other high winds
instances, however, where there were
anthropogenic contributions with
adequate controls in place, EPA treated
the high wind events as natural events.

In its Natural Events Policy, EPA
stated that it would treat a high wind
event as a natural event even if the dust
originated from anthropogenic sources,
provided best available control
measures were in place. Memorandum
from Mary D. Nichols, Assistant
Administrator for Air and Radiation to
Regional Air Directors, ““Areas Affected
by PM—10 Natural Events,” May 30,
1996 (NEP) at 7. Congress was cognizant
of EPA’s existing policies on natural and
anthropogenic events and how EPA
interpreted and implemented these
policies. In amending section 319,
Congress specifically required EPA to
continue to apply its NEP during the
exceptional events rulemaking process,
an unlikely action if it disagreed with
EPA’s interpretation of natural events.
Section 319 (b)(4)(B). Under the NEP,
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EPA treated high wind events as natural
events and reasonably well-controlled if
contributing anthropogenic sources had
BACM in place. NEP at 7. During the
exceptional events rulemaking, EPA
sought comment on a number of options
for mitigation requirements, including
whether to continue to require BACM
for such events. After considering all
comments on the proposed options,
EPA explained in the preamble to the
final rule that it would continue to
require that anthropogenic sources
contributing to high wind events be
well-controlled through reasonable and
appropriate measures. 72 FR at 13566.
EPA, therefore, believes its
interpretation of a high wind event as
set forth in the preamble to the EER
conforms to congressional intent and
the requirements of section 319.

Also, in response to Earthjustice’s
assertion that EPA cites no statutory or
regulatory authority that permits us to
treat high wind as a natural event, as
discussed above, Congress was aware of
EPA’s interpretation of natural events as
evidenced by the statutory reference to
the NEP (Section 319(b)(4)(B)) and it is
self-evident that volcanic, seismic, high
wind, and other similar events are
natural events under section 50.1(k) of
the EER. Therefore, EPA did not find it
necessary to specifically list these
events as exceptional events in the final
rule. When asking for comments in the
proposed rule, we noted that some of
these exceptional events (including
volcanic, seismic and high wind events)
have “unusual characteristics” and
needed a fuller discussion in the
preamble regarding how states may
meet the requirements established in the
EER. 71 FR at 12605. EPA believed that
this explanation in the preamble was
sufficient to assist states in developing
their demonstration requirements and
did not make it necessary to specifically
list these events as exceptional events in
the final rule.

Comment 6: Earthjustice claims that
even if EPA had codified the preamble
language allowing dust from lands
disturbed by human activity to be
excused, EPA offers no evidence to
show whether the sources that allegedly
were responsible for the dust were
reasonably well controlled at the time
the event occurred. Earthjustice states
that EPA must show that the sources
were actually controlled, not just that
they were subject to controls.
Earthjustice believes that reasonable
controls would have prevented dust
from being entrained by the stated wind
speeds and that if the winds at issue
picked up the large amounts of
particulate concentrations claimed, then
by definition, these sources were not

reasonably controlled. With respect to
September 22, 2006, Earthjustice asserts
that the fact that the District claims that
the dust came from anthropogenic
sources being scoured by winds under
25 mph for a short period of time means
that reasonable measures could not have
been in place. Therefore, Earthjustice
claims that either the dust was not
caused by wind or the sources did not
have reasonable controls that would
have prevented the event. With respect
to October 25, 2006, Earthjustice asserts
that none of the 90 inspections
conducted by the District was in or
around the Lemoore/Corcoran area
where the dust allegedly originated.

Response 6: With respect to
reasonable controls, in the preamble to
the EER we explained that “ambient
particulate matter concentrations due to
dust being raised by unusually high
winds will be treated as due to
uncontrollable natural events where
* * * the dust originated from
anthropogenic sources within the State,
that are determined to have been
reasonably well-controlled at the time
that the event occurred, or from
anthropogenic sources outside the
State.* * * In cases where
anthropogenic sources are determined
to have contributed to exceedances or
violations due to high wind events at air
quality monitoring sites, per our
decision in this rulemaking concerning
the action that States must take to
mitigate the impact of exceptional
events on public health * * * States
must take reasonable and appropriate
measures to mitigate the impact
associated with the event on public
health.” 72 FR at 13576-13577.

As we observed in our proposed
affirmation rule, Regulation VIII and
District Rule 4550 were in place at the
time of the events in question.
Furthermore, we noted that EPA has
approved the District’s BACM
demonstration for all significant sources
of PM—10 in the SJV as meeting CAA
section 189(b)(1)(B). See 72 at 49053
and 49057. Moreover, the District
conducted numerous inspections of
PM-10 sources in the SJV on September
22 and October 25, 2006. Thus controls
beyond those deemed ‘‘reasonable”
were being implemented and enforced
in the SJV on those dates.

Contrary to Earthjustice’s apparent
belief, there is nothing in either the
preamble to the EER or the rule itself
that requires EPA to show that all
sources were ‘“‘actually controlled” at
the time of the events. Moreover, there
are thousands of fugitive dust sources in

the SJV,7 an area of nearly 25,000 square
miles which constitutes approximately
16 percent of the geographic area of
California. 2003 PM10 Plan for the SJV
at 2—1. As a result it would be a
practical impossibility for the District, a
publicly-funded agency, to determine
whether every source was in
compliance with its regulations on any
given day, the standard Earthjustice
evidently espouses. The fact that the
District conducted 90 inspections on
October 25, 2006 and none was in
Lemoore or Corcoran simply illustrates
the magnitude of the task Earthjustice
suggests should be mandatory for the
exclusion of data from an exceptional
event.

Finally, Earthjustice presents no
support for its contention that controls
on anthropogenic sources beyond those
already in place would have prevented
dust from being entrained by the stated
wind speeds. Earthjustice simply asserts
(see comment 7) without evidence that
there are numerous measures available
that could have prevented or reduced
entrainment of particulate matter. As we
have shown, reasonable controls were in
place on the days in question and the
exceedances occurred notwithstanding
those controls. See also our response to
comment 7 below.

Comment 7: Earthjustice further
asserts that there are numerous
measures available that could have
reduced or prevented the entrainment of
particulate matter by winds above the
entrainment threshold of 18 mph, many
of which are included but not required
by the District’s agricultural CMP rule
and Regulation VIII. Earthjustice
provides a number of examples that it
claims are effective in reducing or
eliminating erosion and transport of soil
particles during high wind events.
Earthjustice concludes that even
assuming 100 percent compliance with
the agricultural CMP rule and
Regulation VIII, “not one of these
measures is required to be in place by
these so-called BACM level controls.”
Thus Earthjustice alleges that sources
could be 100 percent in compliance
with District rules and still not be doing
anything to prevent wind-generated
entrainment of particulates.

Response 7: As we stated in the
preamble to the EER, where wind speed
results in particulate matter
exceedances, a clear causal relationship
must be demonstrated between the
exceedances measured at the air quality
monitoring site and the high wind event

7For example, the District has approved over
6,000 applications under Rule 4550. “Conservation
Management Practices Program Report for 2005,”
January 19, 2006, SJVAPCD at 5.



Federal Register/Vol. 73, No. 54/ Wednesday, March 19, 2008/Rules and Regulations

14693

in question in order for data affected by
these events to be excluded under the
weight of evidence approach. 72 FR at
13566, footnote 11. We further stated
that “EPA will consider in the weight of
evidence analysis winds that produce
emissions contributed to by
anthropogenic activities that have been
controlled to the extent possible through
use of all reasonably available
reasonable and appropriate measures.”
Id.

EPA approved Regulation VIII as
BACM on February 17, 2006 (71 FR
8461) and Rule 4550 as BACM on
February 14, 2006 (71 FR 7683). The
control measures in these rules are
designed to reduce fugitive dust
emissions. A number of the measures
that sources can choose in compliance
with the rules are also specifically
designed to reduce or prevent
entrainment of particulate matter during
wind events. See, for example, in the
“List of Conservation Management
Practices,” May 20, 2004, for Rule 4550
in the “Cropland—Other” category the
following measures: alternate till, bulk
materials control, cover crops,
permanent crops, surface roughening,
wind barrier.

EPA determines what controls
constitute “‘all reasonably available
reasonable and appropriate measures”
on a case by case basis. With regard to
the SJV, EPA has agreed with the
District’s finding that “* * * unlike
other arid western PM-10 serious
nonattainment areas, the SJV does not
have a regular and repeated windblown
dust problem.” 71 FR at 7686. In
addition, in responding to a comment
on its proposed approval of the 2003
PM-10 serious area plan for the SJV,
EPA observed that “[o]nly five PM—10
exceedance days spanning a 13-year
period were identified as associated
with strong winds.” 69 FR 30006, 30033
(May 26, 2004). Under these
circumstances, EPA believes that it was
not necessary for the District’s rules to
mandate the selection of windblown
dust measures and that the BACM
controls being implemented in the SJV
constitute ““all reasonably available
reasonable and appropriate measures.”

Comment 8: Earthjustice argues that
the events at issue cannot be claimed as
exceptional because the District did not
make its demonstration according to the
procedures outlined in the EER.
Specifically, Earthjustice states that
while EPA relies on demonstrations
prepared by the District in April and
May 2007, the only opportunity for
public comment provided by the
District was on the February 2007
version of the analysis. Moreover,
Earthjustice states, only 15 calendar

days were provided for comment on the
February version and the preamble to
EPA’s EER provides for a 30-day
comment period. Earthjustice states that
to the extent that EPA believes preamble
statements to be enforceable, the event
cannot be deemed exceptional because
the District did not meet the procedural
requirements in the EER. Earthjustice
also asserts that since the District’s
rationale for flagging the September 22,
2006 exceedances changed so markedly
as to make comments on the first draft
irrelevant, the documentation should
have been put out for a second round of
public comment. Earthjustice further
states that insofar as the EER applies to
EPA’s affirmation action, the District
also failed to meet its procedural
requirements that documentation
justifying exclusion must be submitted
no later than 12 months before a
regulatory decision is made. Here,
Earthjustice asserts, EPA based its
regulatory decision to find the SJV in
attainment on the exclusion of data
before any demonstration supporting
the exclusion was drafted by the State.

Response 8: The public did have an
adequate opportunity for review and
comment on the State’s documentation
of the exceptional events. Earthjustice
complains that the State did not provide
a 30-day comment period on the
documentation of exceptional events,
and further contends that there was no
opportunity to review and comment
after the District revised this
documentation. EPA’s EER provides
that a state that has flagged data as being
due to an exceptional event and that is
requesting exclusion of the data shall
“after notice and opportunity for public
comment, submit a demonstration” to
EPA, along with any public comments
it received. 40 CFR 50.14(c)(3)().

With respect to Earthjustice’s first
contention regarding the 30-day
comment period, the EER contains no
such requirement. The language cited by
Earthjustice that purports to
characterize 30 days as a requirement is
found in the preamble only, 72 FR
13574, and does not reflect the language
of the rule. Thus, while indicative of a
period that EPA would deem
reasonable, the preamble language
regarding a 30-day comment period
does not serve to make such a period
mandatory. Nor does it mean that a
shorter comment period should be
deemed unreasonable. Earthjustice
concedes that in February 2007 the
District provided a two week comment
period for its initial documentation of
the September, October and December
2006 exceedances. The District received
no comments or requests for extension

of the comment period.8 On March 21,
2007, Earthjustice filed with EPA a
petition to withdraw EPA’s October
2006 attainment determination, which
cited to and discussed the District’s
initial documentation. This petition,
however, was directed to EPA and not
to the District or the State. Earthjustice,
having failed to request an extension of
the comment period and to address
comments to the District and the State,
cannot now be heard to complain about
the length of the initial comment period.
Subsequently, the District posted on
the “Public Notices” section of its Web
site revised versions of the
documentation for exceedances on these
three days at issue, and thus the revised
documentation was also available for
public review and comment. These
revised versions modified and clarified
the technical analysis of the high wind
events. For the September 22 event, the
District posted on its Web site a revised
set of documentation, dated April 20,
and CARB subsequently submitted it to
EPA. The District submitted an
Addendum to CARB on May 23, 2007,
which it again posted on its Web site,
and CARB later submitted it to EPA. 72
FR at 49050. For the October 25 event,
the District posted on its Web site a
revised set of documentation, dated
April 23, and CARB again subsequently
submitted it to EPA. 72 FR at 49054. For
the December 8, 2006 event, which
Earthjustice does not contest is an
exceptional event, the District revised
its documentation and submitted it to
CARB on May 23, 2007, and posted it
on its Web site. At CARB’s request the
District made further revisions which it
submitted to CARB on June 6, 2007, and
posted on its Web site. 72 FR at 49057.
The State later submitted it to EPA. Id.
Thus each set of revised
documentation was available to the
public in the “Public Notices” section of
the District’s Web site for months prior
to EPA’s August 15, 2007 issuance of its
proposed rule, and EPA has found no
indication that comments were
submitted or inquiries received about
the revised documentation. EPA
therefore believes that there was
adequate opportunity for the public to
comment on the revised demonstrations
made by the District and CARB. The fact
remains that no comments were
submitted to the District or CARB on the
original versions of the documentation,
nor does it appear that there were any
requests for an extension of the
comment period that closed on March 5,

8 Contrary to Earthjustice’s contention (EC at 3,
footnote 3), EPA in its proposal did nothing to
“hide” the date that the documentation became
available. EPA simply stated that the
documentation became available in February.
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2007. Similarly, EPA knows of no
comments or requests regarding the
comment period that were submitted on
the subsequent versions of the
documentation that were posted on the
District’s Web site.

Earthjustice further contends that EPA
has failed to meet the requirement that
a demonstration be submitted to EPA no
later than 12 months “prior to the date”
a regulatory decision “must” be made
by EPA. EER, section 50.14(c)(3)(i). We
note initially that this section of the EER
is designed for EPA’s benefit, to furnish
adequate time to review documentation,
and it is thus for EPA to determine
whether we require the full time allotted
by the rule.

Furthermore, in the preamble we
“‘recognize that special circumstances
could dictate more expedited data
delivery, flagging, and minimal
demonstrations * * *.”” 72 FR at 13571.
In this case, where EPA is acting to
affirm a prior attainment determination
that recognized the need for additional
evaluation of preliminary data, EPA
finds there is value in proceeding
expeditiously to obtain and review the
State’s documentation of those data and
surrounding exceptional events.
Moreover, this action to affirm EPA’s
attainment determination is not a
regulatory decision that “‘must” be made
by a certain date, and therefore the 12-
month requirement is not applicable.
Finally we note that the bulk of the
revised documentation for the
September and October 2006
exceedances at issue here was submitted
to EPA in April and May 2007, well in
advance of EPA’s final regulatory
decision in this rulemaking. Thus EPA
finds that, for all the reasons set forth
above, the timing of submission of the
documentation here was adequate for
purposes of section 50.14(c)(3)(i) of the
EER.

Earthjustice also complains that in
issuing the October 2006 determination
of attainment, EPA made the
determination to finally concur in the
flagging of exceptional events prior to
receiving the State’s documentation.
The procedural validity of the October
2006 determination, and whether it
provided adequate notice and comment,
is not at issue in today’s rulemaking.
Thus Earthjustice’s contentions with
regard to notice and comment issues
arising from the October 2006
rulemaking are misplaced here.

Moreover, Earthjustice’s contentions
are belied by the facts. EPA’s October
2006 determination of attainment made
clear that the data showing exceedances
on September 22, 2006 were
preliminary. EPA stated that once
quality-assured data were available,

EPA would review those data and
CARB’s request with respect to them,
evaluate whether the data qualified for
exclusion as caused by exceptional
events, and determine whether the
determination should be withdrawn.®
See discussion in EPA’s proposed
affirmation rule, 72 FR at 49064. See
also 71 FR 63642.

In today’s rulemaking EPA has
fulfilled its promise by providing ample
opportunity for comment on the State’s
documentation and EPA’s evaluation of
exceedances under the EER prior to
issuing a final concurrence. As EPA
noted in its proposed affirmation rule,
our purpose here is not to take comment
on the issues raised by the 2006
attainment determination, except to the
extent that they affect EPA’s ability to
determine that the SJV continued to
attain the PM—10 standard through
2006. 72 FR at 49047. The October 2006
rulemaking, which is not at issue in this
current action, did not purport to be a
final concurrence on the State’s
exceptional events documentation for
the September 22, exceedances. Today’s
rulemaking addresses quality-assured
data for September, October and
December 2006, for which the State has
provided exceptional events
documentation.

Comment 9: Earthjustice states that
EPA argues that at the time of the
attainment finding the Agency merely
deferred its determination of the impact
of the preliminary data until they could
be quality assured and the State had an
opportunity to show that the
exceedance was caused by an
exceptional event. Earthjustice claims
that the data at issue had in fact been
processed by the CARB laboratory and
thus already quality assured by the State
when EPA was notified of the
September 22, 2006 exceedances. In this
respect, Earthjustice believes that EPA
mischaracterized CARB’s October 17,
2006 letter to EPA to mean that the data
from the filter analyses were
preliminary. Thus, Earthjustice
concludes that EPA’s decision not to
consider the September 22 exceedances
in its October 17, 2006 attainment
finding is a violation of law and an
abuse of discretion. Earthjustice also
states that this violation of the
Administrative Procedure Act (APA)
cannot be cured with this rulemaking’s
post-hoc rationalization. Earthjustice
interprets 40 CFR 51.14(c)(2)(ii) to mean
that an exceedance must be considered

9 As EPA noted in its proposed affirmation rule,
EPA’s October, 2006 final determination did not
ignore the exceedances that occurred in October
2006 since these occurred eight days after EPA
promulgated its final determination of attainment.
72 FR at 49064.

an exceedance unless and until EPA
gives final concurrence following a
thorough, convincing, publicly
reviewed demonstration that the data
can be ignored.

Response 9: As noted in the response
to comment 8 above, the adequacy and
validity of the October 2006 rulemaking
is not at issue in this proceeding.
Whether the APA was violated in that
rulemaking is not at issue here. In this
current rulemaking, EPA thoroughly
reviewed and proposed to concur with
the documentation submitted by the
State, and provided full opportunity for
public review and comment before
finalizing its concurrence with the flags,
and before excluding the data from a
final determination of attainment. The
purpose of this rulemaking is to assess
the quality-assured data and
documentation of exceptional events
claims in the context of notice and
comment rulemaking. Thus, even if, for
the sake of argument, we accept
Earthjustice’s contentions that there
were procedural deficiencies in the
October 2006 rulemaking, EPA would
have cured any such deficiencies with
the procedures it has followed in this
rulemaking.

In any event, Earthjustice is incorrect
in its assertions that, at the time of the
October 2006 rulemaking, data for
September 22, 2006 were not
preliminary and had been quality
assured. The data for the September 22
exceedances were plainly preliminary.
An EPA staff employee e-mailed a
CARB branch chief an informal request
to “find out if there was any preliminary
data available from the ARB lab.” E-mail
from Bob Pallarino, EPA, to Karen
Magliano, Chief, Air Quality Data
Branch, Planning and Technical
Support Division, CARB, October 12,
2006. On October 13, 2006 she
forwarded to EPA an informal e-mail
originating from a CARB staffer. The e-
mail included data from filter analyses
of several monitors, which set forth
numerical values representing
monitored data. That e-mail stated
clearly: “Of course, all the data is
preliminary.” E-mail from Scott
Randall, Inorganic Laboratory Section,
Northern Laboratory Branch, CARB, to
Cliff Popejoy, Inorganic Laboratory
Section, Northern Laboratory Branch,
CARB, October 13, 2006 (forwarded to
Bob Pallarino by Karen Magliano). Thus,
CARB represented and EPA reasonably
believed that the data showing
monitored exceedances were
“preliminary’” and not quality assured.
Indeed, EPA believed that the normal
data validation and verification
processes had not been undertaken, and
that, in fact, the data had not been
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submitted to EPA’s Air Quality System
(AQS) database ° or certified by CARB.
The message that the CARB staffer sent
was in response to an informal request
from EPA staff, and in that context EPA
did not consider it an official CARB
submission of data. The informal and
preliminary nature of the information is
further indicated by the fact that the
numerical values for PM—10 reported in
the e-mail were not accompanied by
scientific units, which would be
essential documentation in any official
submission of quality-assured data, and
could only be inferred by EPA based on
usual practice.

EPA did not therefore, as Earthjustice
contends, “mischaracterize” the data
from the filter analyses, when it
described the data as “preliminary.” EC
at 11, footnote 9. CARB itself
characterized the data as preliminary
when it forwarded them to EPA.

In any event, as noted above, what is
at issue in this rulemaking is EPA’s
concurrence on the exceptional events
documentation for quality-assured data
subsequent to EPA’s October 2006
determination, and not the procedural
validity of that prior determination. It is
clear in this rulemaking that EPA is
determining to finally concur on the
State’s flagging of the data only after

EPA has conducted notice and comment
rulemaking on documentation that the
State has submitted to support those
flags.

Comment 10: For the wind events,
Earthjustice maintains that the data
offered by the District and relied upon
by EPA does not demonstrate a ‘““clear
causal relationship” because
exceedances were being measured
before the events occurred.

Response 10: EPA disagrees with
Earthjustice’s conclusion for the reasons
discussed below. Initially it is important
to understand that the 24-hour PM-10
NAAQS, 150 ug/m3, is a 24-hour
average concentration. This means that
individual hourly concentrations at any
given monitoring location may exceed
150 pg/m3, but until all 24 hours of a
day are sampled a complete daily
reading cannot be calculated. Therefore
it is incorrect to characterize the data, as
Earthjustice does, as showing that
NAAQS exceedances were measured
before the wind events.

To support its contention, Earthjustice
states that fugitive dust sources in the
Lemoore area on September 22 and
October 25, 2006 could not have caused
the Corcoran NAAQS exceedances since
the first hourly PM-10 concentrations
exceeding 150 pg/m3 at Corcoran
occurred either an hour before or at the

same time as the Lemoore
meteorological station recorded wind
speeds exceeding the District’s
threshold wind speed. From these facts,
Earthjustice concludes that since the
monitor was already recording an
hourly concentration above the NAAQS
before the dust-laden winds from
Lemoore 11 arrived on September 22 and
October 25, the monitor could not have
been impacted by them.

In evaluating this conclusion it is
instructive to look at any number of
days where the level of an hourly PM-
10 concentration at Corcoran exceeded
the level of the 24-hour NAAQS, yet the
24-hour average concentration for the
day did not exceed the NAAQS. October
26 and 27, 2006, March 26 and 27, 2007,
April 17, 2007, May 2 and 21, 2007, and
June 5, 2007, all experienced one or
more hours exceeding the level of the
NAAQS yet the NAAQS for the day was
not exceeded. See Table 1 below. The
most extreme example is April 17, 2007,
on which four continuous hourly
concentrations greater than 150 ug/m3
were recorded from 4:00 p.m. Pacific
Standard Time (PST) through 7 p.m.
PST (181, 466, 460, 236 ug/m3,
respectively), yet the overall 24-hour
average concentration for that day was
only 91 ug/m3.

TABLE 1.—NON-EXCEEDANCE DAYS WITH ONE OR MORE HOURLY PM—10 CONCENTRATIONS ABOVE 150 uG/M3 AS

MEASURED AT CORCORAN

Oct 26 Oct 27 Mar 26 Mar 27 Apr 17 May 2 May 21 Jun 5
Hour* 2006 2006 2007 2007 2007 2007 2007 2007
(ng/m3) | (ug/m3) | (ug/m3) | (ug/m3) | (ug/m®) | (ug/m3) | (ug/m3) | (ug/md)

157 79 8 0 27 18 17 21
143 135 11 0 26 14 16 15
146 126 8 1 30 13 15 12
147 89 11 3 31 11 13 13
161 69 9 3 29 12 15 24
175 91 10 3 63 26 16 24
194 221 22 5 73 23 25 22
232 184 19 7 34 25 28 19
115 158 16 0 34 20 35 14

66 149 12 8 33 13 42 18

53 107 2 1 22 16 59 23

92 117 6 18 21 16 66 35
128 86 8 122 15 20 72 61
128 70 17 162 26 22 74 87
133 91 7 152 54 25 85 77
115 69 7 190 138 28 84 254
126 87 18 54 181 151 94 169
152 116 19 86 466 239 195 145
151 140 128 47 460 61 180 173
145 116 407 8 236 27 127 235
161 126 48 17 136 13 108 65

10 Data from air monitors operated by state and
local agencies in compliance with EPA monitoring
requirements must be submitted to AQS. Heads of
monitoring agencies annually certify that these data
are accurate to the best of their knowledge. See 71
FR at 40953.

11 Throughout this final rule when we refer to
Lemoore, Corcoran and Bakersfield, we mean the

Lemoore area, the Corcoran area, and the
Bakersfield area. When analyzing data, the State,
District and EPA use information collected from
specific points where the monitors are located,
whether meteorological monitors or PM—10
monitors. Since it is not possible, due to finite
resources, to monitor pollutant or meteorological
parameters in every location, monitoring locations
are chosen to be representative of larger areas. The

size of the area represented by a monitor is
dependent on a number of factors, including, but
not limited to, the parameter being measured (e.g.,
wind speed, PM—10 concentration), the overall
terrain (e.g., urban, rural, valley, etc.) and any
localized characteristics that may influence the
parameter being measured (e.g., obstructions such
as buildings or trees).
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TABLE 1.—NON-EXCEEDANCE DAYS WITH ONE OR MORE HOURLY PM—10 CONCENTRATIONS ABOVE 150 uG/M3 AS

MEASURED AT CORCORAN—Continued

Oct 26 Oct 27 Mar 26 Mar 27 Apr 17 May 2 May 21 Jun 5
Hour* 2006 2006 2007 2007 2007 2007 2007 2007
(ng/ms) | (ug/md) | (ug/m3) | (ug/md) | (ug/m®) | (ug/m3) | (ug/m3) | (ug/md)
147 118 16 15 34 14 66 34
124 141 4 9 14 29 61 27
130 105 0 10 7 16 66 49
Daily AVerage ......cccoccceeeveeeeiiiie e 137 116 34 38 91 36 65 67

Source: EPA Air Quality System Database.

*Hours are in PST. All State and local ambient air pollutant monitoring equipment in California operates on PST all year and is never adjusted
for Daylight Savings Time. For example, hour 12 in the table is 1 p.m. Pacific Daylight Time (PDT).

Thus, as can be seen from Table 1 and
the discussion above, Earthjustice is
incorrect when it concludes that dust-
laden winds from Lemoore could not
have affected the Corcoran monitor on
September 22 and October 25, 2006
because concentrations above the level
of the NAAQS were recorded at the
monitor before the winds arrived. By
failing to account for all 24 hours of the
day, Earthjustice has misinterpreted
how EPA determines compliance with
the 24-hour PM-10 NAAQS.

Earthjustice further states that fugitive
dust sources in the Lemoore area on
September 22 and October 25, 2006
could not have caused the Corcoran
NAAQS exceedances since the first
hourly PM—10 concentrations exceeding
the level of the NAAQS at Corcoran
occurred either an hour before or at the
same time as the Lemoore
meteorological station recorded wind
speeds exceeding the 18 mph threshold
speed.12 Earthjustice notes that on
September 22 the 6:00 a.m. hourly PM—
10 concentration at Corcoran exceeded
the level of the NAAQS and wind

speeds recorded in Lemoore did not
exceed the threshold wind speed until
7 a.m. On October 25 the Corcoran
hourly PM—-10 concentration first
exceeded the level of the NAAQS at 6
a.m., the same time the Lemoore
meteorological station recorded winds
in excess of the threshold speed.13
However, as set forth below, the data
show that on September 22 the winds at
Lemoore began exceeding the threshold
speed at 6 a.m. PST, and likely began
affecting the concentrations at the
Corcoran monitor by the time
concentrations were recorded at 7 a.m.
PST.14 On October 25, the winds
recorded at Lemoore exceeded the
threshold speed at 5 a.m. PST and likely
affected the concentrations recorded at
the Corcoran monitor beginning at 6
a.m. PST. Thus on both days there was
at most a period of one or two hours
where the concentrations at the monitor
that exceeded the standard might not
have been attributable to the winds from
Lemoore.

Nevertheless, based upon
meteorological data, EPA believes that

the high concentrations measured
beginning at 7 a.m. PST on September
22 and 6 a.m. on October 25 and
continuing throughout the day were due
to transport of dust by high winds in the
Lemoore area, and thus resulted in the
exceedance of the 24-hour NAAQS. In
reaching this conclusion, EPA evaluated
the available hourly concentration data
from the Corcoran monitoring site 15
from October 1, 2006 through June 30,
2007 to determine how often the
Corcoran site recorded high hourly
concentrations in the morning. While
high morning concentrations were
relatively rare in the data we evaluated,
when they do occur they do not always
result in a 24-hour average
concentration that exceeds the NAAQS.
Table 2 below compares days with high
morning concentrations, October 26 and
27, 2006, that did not exceed the 24-
hour NAAQS with September 22 and
October 25, 2006, days with high
morning concentrations that ultimately
did exceed the 24-hour NAAQS.

TABLE 2.—CORCORAN HOURLY CONCENTRATIONS ON SEPTEMBER 22, OCTOBER 25, OCTOBER 26 AND OCTOBER 27,

2006

Hour (standard time)

September 22,
2006
(conc. pug/ms3)

12 The State cites a 2002 California Regional PM—
10/PM-2.5 Air Quality Study (2002 CRPAQS
Study) that established a dust-generating wind
speed threshold of 17.8 mph to support its
conclusion that these wind speeds were sufficient
to erode soils and entrain dust into the atmosphere
as well as to exacerbate the entrainment of dust
from the anthropogenic activities. See our proposal
at 72 FR at 49052.

13 As will be discussed further below, EPA
uncovered an error in the reporting of the
meteorological data from Lemoore. The data for
Lemoore winds were reported in the State’s
documentation in PDT as opposed to the other

meteorological and PM-10 concentration data
which were reported in PST. This means that the
wind speeds increased an hour earlier than had
previously been reported in the State’s
documentation. Therefore when Earthjustice refers
to wind data from Lemoore at 6 a.m. and 7 a.m.,
the actual times were 5 a.m. and 6 a.m. PST.

14 Hourly concentrations recorded by PM-10
continuous monitors are reported in the beginning
hour. That is, an hourly average concentration
calculated from readings taken between the hours
of 7 a.m. and 8 a.m. would be reported as the
average hourly concentration for 7 a.m.

October 25, October 26, October 27,
2006 2006 2006
(conc. ug/m3) | (conc. pg/m3) | (conc. pg/ms3)
84 157 79
57 143 135
38 146 126
42 147 89
30 161 69
39 175 91

15n October 2006, the SJVAPCD began the
routine submittal of continuous PM-10 data to
EPA’s AQS database. These data are recorded with
a special purpose Federal Equivalent Method (FEM)
monitor and the District began submitting these
data in response to new requirements contained in
EPA’s revised monitoring regulations (71 FR 61236,
October 17, 2006). Prior to this regulation revision,
air monitoring agencies were not required to submit
special purpose monitoring data to the AQS
database. Therefore, the amount of certified
pollutant data available for our analysis is limited
to October 1, 2006 through September 30, 2007.
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TABLE 2.—CORCORAN HOURLY CONCENTRATIONS ON SEPTEMBER 22, OCTOBER 25, OCTOBER 26 AND OCTOBER 27,
2006—Continued

September 22, October 25, October 26, October 27,
Hour (standard time) 2006 2006 2006 2006

(conc. pg/m3) | (conc. ug/m3) | (conc. ug/m3) | (conc. ug/ms3)
170 269 194 221

306 346 232 184

519 651 115 158

531 674 66 149

725 777 53 107

695 794 92 117

521 681 128 86

318 580 128 70

276 510 133 91

247 302 115 69

269 179 126 87

283 184 152 116

258 180 151 140

223 178 145 116

150 166 161 126

144 201 147 118

138 183 124 141

144 150 130 105

Daily @VErage ......ccooiiiiiiiei i 261 304 137 116

Source: EPA Air Quality System Database, “Natural Event Documentation, Corcoran, Oildale and Bakersfield, California, September 22, 2006”
San Joaquin Valley Unified Air Pollution Control District, April 20, 2007 and “Natural Event Documentation, Corcoran and Bakersfield, California,
October 25, 2006,” San Joaquin Valley Unified Air Pollution Control District, April 23, 2007.

As can be seen from Table 2, early
morning hourly concentrations on
October 26 and 27, 2006 were
comparable to morning hourly values on
September 22 and October 25, 2006. All
of these days recorded high early
morning hourly values. However, the
hourly concentrations on September 22
and October 25, 2006 continue to
increase throughout the morning and
into the afternoon and evening while
the hourly concentrations for October 26
and 27 begin to decrease after hour 7
and then later increase slightly in the

afternoon and evening. As discussed
above, we believe the increasing
concentrations for the morning and
afternoon for September 22 and October
25 are associated with an increase in
hourly wind speeds, as measured in
Lemoore. Even if we assume that several
of the hours of high early morning
concentrations at Corcoran on
September 22 and October 25 were
caused by something other than
windblown dust, we have shown that
there would not have been an
exceedance of the 24-hour NAAQS that

day without the subsequent high hourly
concentrations that were caused by
windblown dust transported from the
Lemoore area.

Moreover, an evaluation of
meteorology in the Lemoore area on
October 26 and 27, 2007 shows that the
wind conditions on September 22 and
October 25, 2006 were much different
from October 26 and 27, days that had
high morning concentrations but
ultimately did not exceed the 24-hour
NAAQS. Table 3 below summarizes this
information.

TABLE 3.—CORCORAN HOURLY PM—10 CONCENTRATIONS AND LEMOORE HOURLY WIND SPEEDS FOR SEPTEMBER 22,
OCTOBER 25, OCTOBER 26 AND OCTOBER 27, 2006

September 22, 2006 October 25, 2006 October 26, 2006 October 27, 2006

Hour Lemoore Lemoore Lemoore Lemoore
Conc. wind- Conc. wind- Conc. wind- Conc. wind-
ug/ms3) speed (ug/ms3) speed (ug/ms3) speed (ng/ms3) speed
(mph) (mph) (mph) (mph)

63 12 84 10 157 3 79 7

39 9 57 10 143 0 135 6

51 10 38 10 146 7 126 7

64 8 42 17 147 7 89 6

55 10 30 16 161 8 69 6

78 8 39 22 175 9 91 7

170 21 269 22 194 3 221 6

306 21 346 22 232 0 184 3

519 28 651 26 115 0 158 0

531 29 674 29 66 0 149 3

725 23 777 31 53 5 107 6

695 17 794 30 92 3 117 5

521 17 681 28 128 0 86 3

318 21 580 26 128 0 70 5

276 14 510 22 133 0 91 6

247 5 302 20 115 0 69 7

269 10 179 14 126 5 87 7
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TABLE 3.—CORCORAN HOURLY PM—10 CONCENTRATIONS AND LEMOORE HOURLY WIND SPEEDS FOR SEPTEMBER 22,
OCTOBER 25, OCTOBER 26 AND OCTOBER 27, 2006—Continued

September 22, 2006 October 25, 2006 October 26, 2006 October 27, 2006
Hour Lemoore Lemoore Lemoore Lemoore
Conc. wind- Conc. wind- Conc. wind- Conc. wind-
ug/ms3) speed (ug/ms3) speed (ug/ms3) speed (ug/ms3) speed
(mph) (mph) (mph) (mph)
283 9 184 3 152 3 116 5
258 6 180 6 151 5 140 6
223 8 178 8 145 7 116 | oo
150 7 166 9 161 6 126 8
144 9 201 8 147 8 118 0
138 0 183 8 124 8 141 3
144 7 150 | oo, 130 6 105 8
Daily Average ........ccccceeeeiieiesiieeeeiieeene 261 | e 304 | e 137 | e 116 | e,

Source: EPA AQS Database, Mesowest historical meteorological data, Mesowest, http://www.met.utah.edu/mesowest/.

From this tabulation we can see that
while hourly concentrations measured
at Corcoran exceeded the level of the
NAAQS during the morning hours on
all four days, it was only on September
22 and October 25, 2006 that sustained
high winds in the central SJV,
represented by data from the Lemoore
area, generated enough fugitive dust to
cause an increase in the hourly
concentrations in Corcoran recorded at
and after 7 a.m. PST on September 22
and at and after 6 a.m. PST on October
25. These increases in hourly
concentrations throughout the morning
hours were a result of the high winds
that occurred in the Lemoore area.
Therefore it is incorrect to conclude, as
Earthjustice does, that the State cannot
show a causal connection between the
winds and the 24-hour PM-10
exceedances at Corcoran on September
22, 2006 simply because the monitor
recorded an hourly concentration above
the level of the NAAQS at the same time
winds in the Lemoore area began to
exceed the threshold wind speed.
Further, contrary to Earthjustice’s
contention, the winds at Lemoore on
October 25, 2006 exceeded the
threshold for entrainment prior to the
time that increased concentrations were
recorded at Corcoran and likely affected
those concentrations.

Finally, the timing of the wind speeds
shows an increase an hour earlier than
was previously reported, and thus a
corresponding earlier impact on the
monitor. In evaluating the State’s
documentation we uncovered an error
in how the meteorological data from the
Lemoore meteorological station was
reported. In both its April 20, 2007
“Natural Event Documentation,
Corcoran, Oildale and Bakersfield,
September 22, 2006,” and its April 23,
2007 ‘‘Natural Event Documentation,
Corcoran and Bakersfield, October 25,

2006,” the District reported the Lemoore
meteorological data in PDT as opposed
to PST. This was confirmed when EPA
independently obtained data for the
Lemoore meteorological monitoring
station. As noted previously in Table 1,
all State and local ambient air pollutant
monitoring equipment in California
operates on PST year round and is never
adjusted for Daylight Savings Time.
Therefore, the information presented in
Table 3 of the State’s April 20, 2007
documentation and Table 1 of the
State’s April 23, 2007 documentation
incorrectly lists the time when winds in
Lemoore reached the threshold wind
speeds.

As can be seen in Table 3 above and
Tables 4 and 5 below, which reflect the
proper times for reported wind speeds,
on September 22, 2006 winds at
Lemoore reached 21 mph, exceeding the
threshold wind speed, at 6 a.m. PST,
which would be 7 a.m. PDT. On October
25, 2006 winds at Lemoore reached 22
mph at 5 a.m. PST, which would be 6
a.m. PDT. This adjustment strengthens
the State’s demonstration by showing
that the winds in Lemoore affected the
PM-10 concentrations at Corcoran and
Bakersfield an hour earlier than
originally reported in the
documentation.

Comment 11: Earthjustice asserts that
the one run of the model that EPA relies
on demonstrates that there is no
connection between the events in and
around Lemoore and the exceedances
measured in Bakersfield and Oildale.

Response 11: The model to which
Earthjustice refers is the Hybrid Single-
Particle Lagrangian Integrated Trajectory
model (HYSPLIT). However, contrary to
Earthjustice’s assertion, EPA did not
rely on the State’s HYSPLIT analysis to
make its decision to concur with the
State’s demonstration of causal
connection. Rather, in its proposal, EPA

noted the limitations of the HYSPLIT
model, describing it merely as offering
some support to the State’s
demonstration that winds were of the
appropriate intensity and direction to
move a plume of dust from the central
SJV to the Bakersfield area.16 See 72 FR
at 49052. EPA is concurring with the
State’s causal connection demonstration
based on actual meteorological data
recorded on September 22 and October
25, 2006 which show winds of the
appropriate intensity and direction
occurring at the appropriate times.

The State’s demonstration included
actual meteorological data that showed
that there were wind speeds between
Corcoran and Bakersfield that exceeded
the threshold wind velocities. For
example, the State’s demonstration for
September 22 included meteorological
data from a monitoring station in
Alpaugh (15 miles SSE of Corcoran)
which showed winds in excess of the 18
mph threshold at 9:00 am PST and in
the 15—16 mph range until 12 pm PST.
Wind gusts at Bakersfield Meadow Field
Airport also approached the threshold
wind speed, with a gust speed of 17
mph recorded at 12:30 p.m. PST. The
hourly concentrations in the Bakersfield
area began to exceed the level of the
PM-10 NAAQS at noon and stayed
above 200 pg/m3 for the remainder of
the day. We discussed the transport of
dust from the Lemoore and Corcoran

16 The Oildale monitoring site does not record
hourly PM~-10 concentrations but uses a manual
PM-10 sampler that provides only 24-hour average
concentrations. The Bakersfield-Golden State
Highway monitoring site utilizes both a manual
sampler for average 24-hour PM-10 concentrations
and a continuous PM-10 analyzer to provide hourly
concentrations. Since the Bakersfield-Golden State
Highway site and the Oildale site are relatively
close to each other (3.5 miles apart), we believe it
is appropriate to use the Bakersfield-Golden State
Highway continuous analyzer to characterize the
temporal distribution of hourly concentrations at
both sites.
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areas in our proposal at 72 FR at 49052
for September 22 and at 49055—-49056
for October 25. As we indicated, the
winds between Lemoore and Corcoran
and Corcoran and Bakersfield were
sufficient to keep entrained dust
suspended so that it could be
transported.

As part of our review of the State’s
documentation we researched whether
any other publicly available

meteorological data supported the
State’s demonstration and found that
wind data collected at Allensworth
State Park (20 miles SE of Corcoran) also
recorded wind speeds on September 22,
2006 in excess of the 18 mph. While
most of the wind speeds recorded in
Alpaugh and Allensworth State Park in
the late morning and afternoon hours
did not exceed the threshold wind
speed, we believe these wind speeds

were sufficient to transport suspended
PM-10 from the Corcoran area to the
Bakersfield area. See our proposed rule
at 72 FR at 49052. The wind direction
from all of the sites on September 22 is
consistent with the south, southeast
transport of dust (i.e., winds from the
north and northwest) from the Lemoore
area to Corcoran and the Bakersfield
area as demonstrated by Table 4 below.

TABLE 4.—SEPTEMBER 22, 2006 DAYTIME HOURLY WINDSPEEDS AND CONCENTRATION DATA FOR THE CENTRAL AND

SOUTHERN SJV

Corcoran Bakersfield
Lemoore Allensworth State Park
Hour conc. Alpaugh WS*/WD conc.
WS/WD/gusts (ug/m?) WS/WD (ug/m?)

21/NW e 170 74
21/NW e 306 104
28/NNW/35 ....ccoveieeieeeieeeene 519 78
29/NNW/B7 e 531 114
23/NW/30 ...oeeeeeeieeeeee e 725 103
17/INNW/24 ..., 695 139
17/NNW/25 ..o 521 168
21/NNW e 318 196
14/NNE ..o, 276 239
BIN s 247 294
TO/N e 269 285
INNW e, 283 281
B/N oo 258 270

ND—No Data.

Source: “Natural Event Documentation, Corcoran, Oildale and Bakersfield, California, September 22, 2006,” San Joaquin Valley Unified Air
Pollution Control District, April 20, 2007; “Addendum, Natural Event Documentation, Corcoran, Oildale and Bakersfield, California, September 22,
2006,” San Joaquin Valley Unified Air Pollution Control District, May 23, 2007; Mesowest historical meteorological data, Mesowest, http://

www.met.utah.edu/mesowest/.

*Wind Speed data at Alpaugh adjusted to 10 meter AGL based on conversion formula in the “Addendum, Natural Event Documentation, Cor-
coran, Oildale and Bakersfield, California, September 22, 2006,” San Joaquin Valley Unified Air Pollution Control District, May 23, 2007 at 13.

For October 25, the State included all
available meteorological data in its
documentation.1” These data support
the demonstration that winds between
the Corcoran and Bakersfield areas were
sufficient to transport dust on October
25. We believe that the wind speed and
direction data collected at Alpaugh and

Bakersfield Meadow airport, while not
exceeding the threshold wind speed,
show that the winds in this portion of
the SJV on October 25 were sufficient to
transport suspended PM-10 from the
Corcoran area to the Bakersfield area.
See our proposed rule at 72 FR at 49052.
The wind direction from all of the sites

during the daytime hours on October 25
is consistent with the south, southeast
transport of dust (i.e., winds from the
north and northwest) from the Lemoore
area to Corcoran and the Bakersfield
area as demonstrated by Table 5 below.

TABLE 5.—HOURLY DAYTIME WINDSPEEDS AND CONCENTRATION DATA FOR CENTRAL AND SOUTHERN SJV ON OCTOBER

25, 2006
Corcoran .
Lemoore * Bkrsfld Meadow Airport Bkrsfld conc.
Hour WS/WD/gusts o Alpaugh WS*/WD WD T (ug/m?3)
22/NNW/30 oo, 269 | 3.5/SSW ... 97
22/NNW/32 ... 346 | 2.9/W oo 89
26/NW/36 ...ooeecrveeeciieeeeee e, 651 | 5.6/NW ...... 88
29/NNW/39 ..., 674 | 17.0/NNW . 123
B1/NW/B7 oo, 777 | 16.5/NNW ..... 148
B0/NW/A0 ..o, 794 | 16.8/NNW ..... 177
28/NNW/38 .....ccoeeeeeeceieeeeen. 681 | 15.6/NNW ..... 195
26/NNW/35 ..., 580 | 14.8/NNW .....cccoeovrieeirieeenen. 222
22/NNW/31 e 510 | 13.2/NNW 415
20/NW /26 302 | 13.3/NNW 406
T4/NNW e, 179 | 12.7/NNW 393
BIN e 184 | 6.5/NW ..o 416

17 See “Natural Event Documentation, Corcoran
and Bakersfield, California, October 25, 2006,”
April 23, 2007 at 44-74.
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TABLE 5.—HOURLY DAYTIME WINDSPEEDS AND CONCENTRATION DATA FOR CENTRAL AND SOUTHERN SJV ON OCTOBER

25, 2006—Continued

Corcoran ;
Lemoore * Bkrsfld Meadow Airport Bkrsfld conc.
Hour WS/WD/gusts (e Alpaugh WS*/WD WS/WD (ng/m?)
18 e B/N o 180 | 4.4/WNW ....oooiiiiiiiiiereneene BINW e 403

ND—No data available.

Source: “Natural Event Documentation, Corcoran and Bakersfield, California, October 25, 2006,” San Joaquin Valley Unified Air Pollution Con-
trol District, April 23, 2007; Mesowest historical meteorological data, Mesowest, http://www.met.utah.edu/mesowest/.

*Wind Speed data at Alpaugh adjusted to 10 meter above ground level (AGL) based on the conversion formula in “Natural Event Documenta-
tion, Corcoran, Oildale and Bakersfield, California, October 25, 2006,” San Joaquin Valley Unified Air Pollution Control District, April 23, 2007 at
25.

In its documentation the State also
included the results of a HYSPLIT
model run by the District to identify
source regions for the parcels of air that
impacted the Corcoran and Bakersfield
monitors on September 22 and October
25, 2006. The District explicitly stated
that the models were not intended to
quantify particulate concentrations but
simply were used to support its view of
the origin of the particulate matter that
impacted the monitors at Corcoran and
Bakersfield. As stated in the proposed
rule, EPA agrees that this model run
supports the conclusions drawn from
the meteorological data presented. See
72 FR at 49052 and 49056.

In its comment letter on the proposed
affirmation rule, Earthjustice relies on
its own computer simulations using the
HYSPLIT model and appears to claim
that, based on its own HYSPLIT
analyses, the winds in the Lemoore area
could not have carried sufficient
quantities of particulate matter to
Bakersfield to cause exceedances of the
PM-10 NAAQS. In order to evaluate
Earthjustice’s HYSPLIT analyses, EPA
also performed computer simulations
using the HYSPLIT model. However, we
took a different approach because we
believe that Earthjustice’s HYSPLIT
analyses do not represent a
comprehensive depiction of the dust
event.18

While Earthjustice used trajectories
starting at zero meters in height and
took a two-dimensional approach in
assessing the wind event, we took a
more appropriate three-dimensional
approach. The EPA approach recognizes
that the dust did not stay at zero meters
in height above ground but instead

18EPA does agree in part with the Jan Null
declaration (EC, Exhibit H) in which he states that
the data used by the District in the HYSPLIT model,
EDAS (ETA Data Assimilation System) meso-scale
data, is too coarse to account fully for both the
complex terrain in and around the SJV and for the
close proximity of the stations being examined.
However, Earthjustice and EPA also used the EDAS
meso-scale data which are of sufficient resolution
to account for the general overall wind flow in the
southern SJV and thus provide a coarse simulation
of wind trajectories within the Valley.

mixed up higher into the atmosphere
where stronger winds occurred that
caused the transport to be faster than
Earthjustice’s HYSPLIT analyses
indicated. For September 22 and
October 25, 2006, for the morning start
times, EPA ran trajectories at three
heights: 10 meters, 100 meters and 250
meters. These heights were used to
approximate the transport from near the
surface, near the middle and near the
top of the mixed layer 19 as shown by
the HYSPLIT model.

On September 22, 2006, based on the
meteorological data and our HYSPLIT
runs, the high winds that began in the
Lemoore area around 6 a.m. PST eroded
and then transported dust that started to
affect the PM—10 concentrations
measured in the Corcoran area by 7 a.m.
PST. See Figure 1, “Forward
Trajectories at 10, 100, & 250 meters,
Lemoore Area to Corcoran, September
22,2006, 6 a.m. to 8 a.m. PST.”20 From
Corcoran and eastward, some of the dust
may have been transported more
towards the Sierra foothills. See Figure
2, “Forward Trajectories at 250 meters,
Lemoore to Corcoran and Bakersfield,
September 22, 2006, 6 a.m. to 1 p.m.
PST.” West of Corcoran, the dust was
transported southward towards
Bakersfield, beginning to affect that area
between the hours of 12 p.m. and 1 p.m.
PST. See Figure 2 and Figure 3,
“Forward Trajectories at 10, 100, & 250
meters, Lemoore Area to Bakersfield,
September 22, 2006, 6 a.m. to 1 p.m.
PST.” Based on hourly PM-10 values,
the peak concentration of dust, 725 pg/
m3, occurred at about 10 a.m. PST in
Corcoran and a PM—10 value of 294 pg/
m? occurred at about 3 p.m. PST in

19 The mixed layer is the unstable layer of the
atmosphere in direct contact with the surface of the
Earth. The daytime mixed layer is characterized by
vigorous turbulent mixing. This means that air or
dust laden air at any height within the mixed layer
can impact the surface due to the mixing caused by
turbulence.

20 The EPA Figures referenced in this final rule
are available in the docket for this rulemaking
action and are listed in section II.C. below.

Bakersfield. See Table 4 above. See also
our response to comment 21 below.

On October 25, 2006, the scenario was
similar to September 22, 2006. EPA’s
HYSPLIT runs support a finding that the
high winds that began in the Lemoore
area around 5 a.m. PST eroded and then
transported dust that started to affect the
PM-10 concentrations measured in the
Corcoran area by about 6 a.m. PST. See
Figure 4, “Forward Trajectories at 10,
100, & 250 meters, Lemoore Area to
Corcoran, October 25, 2006, 5 a.m. to 7
a.m. PST.” From Corcoran and
eastward, some of the dust may have
been transported more towards the
Sierra foothills. West of Corcoran, the
dust was transported southward
towards Bakersfield, starting to affect
that area between 11 a.m. and 12 p.m.
PST. See Figure 5, “Forward
Trajectories at 250 meters, Lemoore to
Corcoran and Bakersfield, October 25,
2006, 5 a.m. to 11 a.m. PST”” and Figure
6,” Forward Trajectories at 10, 100, &
250 meters, Lemoore Area to
Bakersfield, October 25, 2006, 5 a.m. to
11 a.m. PST.” The peak concentration of
dust in Corcoran occurred around 11
a.m. PST with a PM—10 value of 794 ug/
m3. The peak concentration of dust in
Bakersfield was more obscure with a
peak at about 5 p.m. PST and a PM-10
value of 416 pug/ms3. See Table 5 above.

EPA believes that our HYSPLIT
analyses depict more accurately than
Earthjustice’s runs the windblown dust
events of September 22 and October 25
because, in addition to accounting for
the various heights above ground level,
we accounted for the wind flows within
the Valley more comprehensively. We
recognized that the winds over the
eastern portion of the Valley tended to
move towards the east, winds over the
western portion of the valley tended to
move more towards the south, and that
there was a transition area in between
where winds moved southeast directly
from the Lemoore area to Bakersfield.
See Figures 2 and 5 above. Thus we
believe that our HYSPLIT analyses were
sufficient to provide a general overview
of the direction and speed of dust
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transport in the San Joaquin Valley and
support the contention of dust transport
from the Lemoore area to the Corcoran
and Bakersfield areas. Our analyses are
also in general agreement with the
measured wind data provided by the
State which do account for the complex
terrain of the Valley.

We note again that our concurrence
with the State’s causal connection
demonstration is based on the
meteorological data for September 22
and October 25, 2006 discussed above.
We believe the HYSPLIT model
supports this demonstration by showing
that the winds were of the appropriate
intensity and direction to move a plume
of dust from the central SJV to the
Bakersfield areas on those days.

Comment 12: Earthjustice claims that
the exceedances in the SJV cannot be
deemed to be in excess of normal
historical fluctuations because they
occur regularly and at a similar level
every fall and are therefore no different
from the exceedances used to designate
the SJV nonattainment in the first place.
Thus Earthjustice believes there are no
“unusual activities” as EPA states,
because the exceedances at issue here
were caused by the same dust-
generating activities that cause
exceedances every year.

Response 12: As we discussed in our
proposed rule at 72 FR 49052, for EPA
to concur with a state’s claim that an
exceptional event caused an
exceedance, the state must show that
the event is associated with
concentrations that are beyond the
normal historical fluctuations. See 40
CFR 50.14(c)(3)(iii)(C).

When the SJV was designated
nonattainment for PM—10 in 1991 by
operation of law (56 FR 11101, March
15, 1991), the District had not
implemented the BACM for PM-10 that
are currently in place. Since 1991, the
State of California and the SJVAPCD
have adopted many rules and rule
amendments that have led to significant
reductions in PM-10 and oxides of
nitrogen (NOx) emissions. These rules
include, as discussed above, BACM for
fugitive dust sources such as unpaved
and paved roads, vacant lots,
construction sites, etc. (Regulation VIII)
and BACM for agricultural sources (Rule
4550—Conservation Management
Practices). See Section 8, “Natural Event
Documentation, Corcoran, Oildale and
Bakersfield, California, September 22,
2006,” April 20, 2006. These BACM
rules for fugitive dust and agricultural
sources were adopted and implemented
in mid- to late 2004. See 71 FR 8461 and
71 FR 7683. Given the vast changes in
regulatory requirements for PM—10
sources, the dust-generating activities in

the early 1990’s are not, as Earthjustice
suggests, comparable to those after the
full implementation of BACM in the
SJV. Therefore we do not believe that
the September 22 and October 25,
2006 21 exceedances are the result of the
same type of dust-generating activities
that caused the area to originally
become nonattainment. Nor do we
believe that Earthjustice has
substantiated its claim that they are.

We originally evaluated whether the
September 22 and October 25, 2006
exceedances exceeded normal historical
fluctuations in our proposed rule. See
72 FR at 49053 and 49056. In response
to Earthjustice’s comment on the
proposed rule that this EER criterion
had not been satisfactorily demonstrated
by the State’s documentation, EPA
undertook a further analysis of the data
collected at the sites that exceeded the
24-hour PM-10 NAAQS on September
22, 2006 (Corcoran, Bakersfield-Golden
State Highway and Oildale) and October
25, 2006 (Corcoran and Bakersfield-
Golden State Highway). EPA included
data from 1993 to 2006 in our
analysis.22 Our statistical analysis
shows the annual percentile values of
the data from each of the three sites. In
the preamble to our EER, we state that
a comparison of the exceedance data to
the historical 95th percentile values is
appropriate for determining the level of
evidence or documentation a state needs
to provide in order for EPA to concur
with its flagging request. Extremely high
concentrations relative to the 95th
percentile values would require a lesser
amount of documentation to
demonstrate that an event affected air
quality. See 72 FR at 13569.

For Corcoran, when we examine all
data collected since 1993,23 it is clear
that the 95th percentile values have
consistently been below the level of the
24-hour PM-10 NAAQS and since 1999
the Corcoran site has not recorded a
95th percentile value greater than 117

21 With respect to the exceedances at the Santa

Rosa Rancheria, in the proposed rule EPA showed
that the concentrations measured during the
construction activity were in excess of normal
historical fluctuations and that after completion of
the paving project average PM—10 concentrations
dropped by more than 50 percent. 72 FR at 49062.

221993 was chosen as the starting point for data
analysis because that is the year that the SJV was
classified as a serious PM—10 nonattainment area.

23 From 1993 through 1998, the Corcoran site
collected PM—10 data on a once every sixth day
schedule using a Federal Reference Method (FRM)
monitor. Beginning in 1999 the Corcoran PM—10
site has been collecting data on a once every third
day schedule using FRM monitors. In October 2006
the SJVAPCD began operating a continuous monitor
designated as a Federal Equivalent Method (FEM)
monitor at the site to provide everyday PM—10 data
to the public. The State and SJVAPCD report all
data from these monitors to the EPA’s AQS
database.

pg/m3. The 95th percentile value
recorded at Corcoran in 2006 was less
than 100 pg/m3. Therefore, our analysis
of all the data collected at Corcoran over
the past 14 years indicates that the
September 22 and October 25, 2006
exceedances were clearly beyond the
normal range of annual concentrations
recorded at this site. See Figure 7,
“Annual Peak Day PM10 Concentrations
at Corcoran.”

As with the Corcoran data, we
performed a statistical analysis of the
data collected at the Bakersfield-Golden
State Highway site using data from 1993
to 2006 and calculated the annual
percentile values. From this analysis it
is clear that the 95th percentile values
at Bakersfield were consistently less
than the level of the 24-hour PM—-10
NAAQS. In 2006 the 95th percentile
value at Bakersfield-Golden State
Highway was 101 ug/m3. Therefore our
analysis of the Bakersfield-Golden State
Highway data shows that the September
22 and October 25, 2006 exceedances
were beyond the normal range of data
recorded at this site during the past 14
years. See Figure 8, “Annual Peak Day
PM10 Concentrations at Bakersfield.”

Finally, our analysis of the data
collected at Oildale also shows that the
exceedance recorded at that site on
September 22, 2006 was outside the
normal range of historical values. As
with the other two sites discussed
above, the 95th percentile values
recorded at Oildale during the past 14
years were consistently below the level
of the NAAQS and the 95th percentile
value in 2006 was 111 pug/m3. Again, our
analysis of the Oildale data indicates
that the September 22, 2006 exceedance
recorded at this site was outside the
normal historical fluctuation of data for
the past 14 years. See Figure 9, “Annual
Peak Day PM10 Concentrations at
Oildale.”

Therefore, our analysis of all the
annual data from 1993 through 2006
shows that the September 22 and
October 25, 2006 exceedances are in
excess of normal fluctuations.

To address Earthjustice’s specific
concern that these exceedances occur
routinely in the fall months, defined by
Earthjustice as the months of
September, October and November,24
we performed the same statistical test
on the Corcoran data using only those
values recorded during those months.
From this test it is clear that the 95th
percentile values for all years since 1998
do not exceed the level of the 24-hour
PM-10 NAAQS. The highest 95th
percentile value since 1998 was a 146
pg/ms3 recorded in 2003. Again, this

24EC at 15.
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analysis demonstrates that the
September 22 and October 25, 2006
exceedances recorded in Corcoran, even
when we use seasonally adjusted data,
were in excess of the normal historical
fluctuations. See Figure 10, “Annual
Peak Fall Day PM10 Concentrations at
Corcoran.”

At the Bakersfield monitor, 95th
percentile values for the fall months
have been lower than the level of 24-
hour PM-10 NAAQS since 2000, with
the highest 95th percentile value
recorded in that year at 145 pug/ms3. In
2006, the fall months’ 95th percentile
value was 100 pg/m3. These values
show that the exceedances measured on
September 22 and October 25 were
outside the historical fluctuation of data
for the fall months. See Figure 11,
“Annual Peak Fall Day PM10
Concentrations at Bakersfield.”

Finally for Oildale, our analysis of the
fall 95th percentile values shows that
since 1996 the 95th percentile values
have not exceeded the level of the
NAAQS and 1996 had the highest 95th
percentile value (138 pug/m3), with the
exception of the September 22, 2006
concentration of 162 ug/m3. Even
though the 95th percentile value in the
fall of 2006 exceeded the level of the
NAAQS, when we look at the historical
fall data for Oildale this value does
stand out as outside the normal range.
See Figure 12, “Annual Peak Fall Day
PM10 Concentrations at Oildale.”

Therefore, our analysis of the data
from 1993 through 2006 for the months
of September through November shows
that the September 22 and October 25,
2006 exceedances were in excess of
normal fluctuations.

Comment 13: Earthjustice argues that
EPA cannot make the required “but for”
showing for the locations other than the
SRR because either the model shows
that the winds did not blow toward the
monitors or the monitoring data show
that the standard was being exceeded
even before the alleged dust-laden
winds arrived.

Response 13: With respect to the
September 22, 2006 exceedance, see our
responses to comments 10, 11, 16 and
21. With respect to October 25, 2006 see
our responses to comments 10, 11 and
43. We also discussed the “but for”
demonstration included in the State’s
documentation in detail in our proposed
action. See 72 FR 49053, 49056—49057.

Comment 14: Earthjustice also argues
that to make its “‘but for” showing EPA
asserts that no ‘““‘unusual activities”
occurred during the exceedance period
and implies that something “extra”
must have happened which would
mean that an area would either have
violations every day or never and that

EPA would then have to conclude that
unless an area violates every day, any
violation must be the product of some
exceptional, nonrecurring event.
Earthjustice believes that EPA’s reliance
on this type of argument to make the
“but for” claim is arbitrary and
capricious.”

Response 14: Earthjustice takes out of
context EPA’s consideration of the fact
that there were no other unusual
activities at the time of the September
22 and October 25, 2006 exceedances to
draw some extreme conclusions, such as
that the Agency would have to conclude
“that unless an area violates every day,
any violation must be the product of
some exceptional nonrecurring event.”
In this connection, Earthjustice
misunderstands EPA’s application of
the weight of evidence approach to the
“but for” demonstration. In the
preamble to the EER, EPA explained
that it would use a “weight of evidence-
based approach to demonstrate that
there would not have been an
exceedance or violation but for the
event.” 72 FR at 13570-13571. EPA
explained that through analyses it was
possible to demonstrate that an
exceedance would not have occurred
but for the event; however, this analysis
does not require a precise estimate of
the estimated air quality impact from
the event. 72 FR at 13570.

In applying this weight of evidence
approach, EPA considered the totality of
circumstances surrounding the events
for the exceedance days. EPA included
in its consideration, an evaluation of the
coarse particles, information about
geologic dust, values representing
excess geologic contributions,
comparison of “adjusted” PM-10 values
with typical average concentrations
during similar periods, information
about control measures, readings on
days before and after the exceedance
days, and whether any unusual or out
of the ordinary activities occurred on
such days. See 72 FR at 49053. Monitor
readings on the days before and after the
event days indicated no violations. EPA
therefore looked to see if on the specific
event days there were activities that
were different or unusual as compared
to the days when there were no
exceedances in order to rule those in or
out as contributing to the exceedance.
Contrary to Earthjustice’s contention
that any time there is a violation EPA
would conclude that it is due to some
exceptional nonrecurring event, the lack
of unusual activities was just one of the
factors that EPA considered in reaching
its determination based on the weight of
evidence analyses. Thus, EPA’s
consideration of whether or not there
were unusual activities in this context is

neither arbitrary nor capricious as
Earthjustice claims.

2. Comments Specific to September 22,
2006—Corcoran, Bakersfield and
Oildale

Comment 15: Earthjustice claims that
in order to show that an event has
affected air quality, a demonstration
must be made that the event “caused a
specific air pollution concentration”
and that the data to be waived are
directly due to the event. Earthjustice
asserts that the District did not provide
evidence that demonstrates how enough
particulate matter pollution could have
been generated in and transported from
one remote area of the SJV to multiple
monitors in distant locations within the
time period of the event. In this regard,
Earthjustice states that while the District
cites a study that allegedly establishes a
threshold at which wind begins to erode
PM (sustained winds of 18 mph or gusts
of 22.4 mph), there is no basis for the
claim espoused by both the District and
EPA that winds below this threshold
velocity can then transport particulate
matter pollution long distances. To
support this assertion Earthjustice cites
EPA’s recent rulemaking (71 FR 61144,
61146, October 17, 2006) establishing
new PM standards in which EPA
concluded that “thoracic coarse
particles generally deposit rapidly on
the ground or other surfaces and are not
readily transported across urban or
broader areas.”

Response 15: Earthjustice states that
in order to show that an event affected
air quality the State must quantify the
amount of PM—10 initially generated at
a source location. In our proposed rule
we stated that this criterion (affecting air
quality) is met by establishing that the
event is associated with a measured
exceedance in excess of normal
historical fluctuations, including
background, and there is a clear causal
connection between the event and the
exceedance. 72 FR at 49051. We also
discussed how these criteria were met.
Id. at 49051-49052.

Earthjustice seems to be suggesting
that in order to meet the criterion
“affects air quality” the State should
have used an air quality model such as
AERMOD or CalPuff to show the
behavior of fugitive dust. In other
words, Earthjustice is asking for a
modeling demonstration that would
show, quantitatively, that a given
amount (either in the form of an
emission rate or initial ambient
concentrations at the source regions)
can produce a particular concentration
at a receptor point (e.g., monitoring site
location). This type of modeling, at the
scale Earthjustice is suggesting, is not an
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appropriate tool for use in this type of
application because it cannot be
performed with any degree of accuracy.

The State included in its
documentation the results of a study
that determined the threshold wind
speed needed to erode geologic material
and entrain the resulting particles into
the atmosphere.25 Earthjustice states
that there is no basis for the claim that
lower wind speeds could transport dust
long distances.

While the State did not provide
information from a specific study to
demonstrate wind speeds sufficient to
transport PM—10 suspended in the
atmosphere, EPA believes it is
reasonable to conclude, as the State did,
that if an 18 mph wind is sufficient to
erode and entrain coarse particles into
the atmosphere, a lower wind speed is
sufficient to keep particles already
entrained in the atmosphere suspended,
and to subsequently transport them
considerable distances. To erode
geological material on the ground and
cause it to be suspended in the air,
winds must have enough kinetic energy
to overcome the attractive forces
between particles, in addition to
gravitational forces. High winds also
tend to cause large particles to collide
with each other, making them break
apart and become more likely to be
lifted up. For particles that have already
been lifted well above ground level,
winds need only have enough
occasional upward component (due to
turbulence) to overcome gravitational
settling. Also, winds aloft may have
been stronger (and had more turbulence)
than suggested by the ground based
measurements.

As presented in Table 3 of the State’s
documentation, the wind speeds
between Lemoore and Corcoran,
measured at Corcoran, reached a
maximum speed of 11 mph between
hours 6 and 12. See “Natural Event
Documentation, Corcoran, Oildale and
Bakersfield, California, September 22,
2006,” San Joaquin Valley Unified Air
Pollution Control District, April 20,
2007. Winds in the region between
Corcoran and Bakersfield, measured at

Alpaugh and Allensworth State Park,
reached 16 mph and 15 mph,
respectively, between hours 10 and
16.26 EPA believes that wind speeds of
this intensity were sufficient to
transport PM—10 from the central SJV to
the Bakersfield area.

Regarding Earthjustice’s reference to
the PM coarse NAAQS final rule, EPA
was noting the difference in expected
transport distances for PM-2.5 versus
PM coarse. Note that we stated that
coarse particles generally deposit
rapidly on the ground or other surfaces
and are not readily transported across
urban or broader areas. 71 at 61146.
When comparing PM—-2.5 and PM coarse
in urban settings it is true that PM—2.5
is a more regional pollutant and can
spread over great distances. PM coarse
particles in urban areas, under
meteorological conditions that do not
involve high winds, generally are
considered more of a localized pollutant
problem. The statement cited by
Earthjustice was not meant to imply that
under windy conditions PM coarse
particles would not be subject to
transport. The exceedances that
occurred in both Corcoran and the
Bakersfield area on September 22 and
October 25, 2006 were the result of
windblown and transported dust from a
predominantly rural area.

Comment 16: Earthjustice provides a
chart that it states demonstrates the
range of sustained wind speeds in key
areas of the central and southern SJV on
September 22, 2006 with corresponding
hourly PM—-10 concentrations. With
respect to this chart, Earthjustice, citing
EPA Raw Data Reports, asserts the
following:

* * * there was a period of a few hours
where the alleged wind speed threshold was
exceeded at the Lemoore Naval Air Station
monitoring site, which is located northwest
of the city of Lemoore. The maximum
sustained wind speeds ranged from 21 to 29
miles per hour between the hours of 7 a.m.
and 11 a.m., and again exceeded the alleged
threshold at 1 p.m. The maximum peak gusts
(i.e., momentary bursts of wind) recorded at
the Lemoore NAS ranged from 30-40 miles
per hour between the hours of 9 a.m. and 11
a.m. However, just 10 miles southeast of the

Lemoore NAS at the Santa Rosa Rancheria,
sustained winds never got any higher than
14.1 miles per hour * * *. In Corcoran,
sustained winds reached only 9.6 miles per
hour, and Bakersfield experienced nothing
stronger than 7.8 mile-per-hour sustained
winds * * *. None of the winds experienced
outside of northwest Lemoore were capable
of eroding soils and so none of these areas
could have contributed any wind-entrained
dust to the PM—10 concentrations recorded
on September 22, 2006.

Response 16: As discussed in our
response to comment 10, the Lemoore
wind speeds included in the State’s
documentation were reported in PDT
and not in PST. The Corcoran and
Bakersfield PM—10 hourly concentration
data were reported in PST which means
that the winds in Lemoore began to
exceed the threshold wind speed at 6
a.m. PST. The times for the wind speed
data in the Earthjustice chart need to be
adjusted accordingly.

While we do not have monitoring data
at every location, contrary to
Earthjustice’s comment, there are data
that show the threshold wind speed was
exceeded not only in the Lemoore area
but at other locations in the central and
southern SJV on September 22, 2006.
The Lemoore station showed the most
intense wind speeds in the area and the
data are used to represent the conditions
in the area centered around Lemoore.
The nearest meteorological station to
Lemoore is the Santa Rosa Rancheria
monitoring station, located about 11
miles SE of Lemoore. However, the fact
that the winds at the SRR did not
exceed the threshold velocity does not
prove that there were no wind speeds
above the threshold between Lemoore
and Corcoran. We obtained wind data
from other meteorological stations in the
central SJV such as Tranquility (30
miles NW of Lemoore), Selma (20 miles
NE of Lemoore), Kettleman Hills (20
miles SSW of Lemoore), Hanford
Municipal Airport (17 miles east of
Lemoore), Hanford (18 miles east of
Lemoore) and Allensworth State Park
(43 miles SW of Lemoore). Wind speed
data from these sites are presented in
the Table 6 below.

TABLE 6.—SEPTEMBER 22, 2006 MORNING WIND SPEEDS AT METEOROLOGICAL MONITORING STATIONS IN THE CENTRAL

SAN JOAQUIN VALLEY

;I;r&e Tranquility Selma Lemoore Kettleman Hills Hanford Airport Hanford g{g?:gg??
AT (hour/gust) (hour/gust) (hour/gust) (hour/gust) (hour/gust) (hour/gust)
PST) (hour)
6:20 ........ M2 s 6/7 o 1] ND .o ND .o 410 i ND
6:30 ........ 10/10 .o 5/9 i ND i ND .o, ND .o 5/8 i ND

25 Subtask Memorandum, ““3.3 How Well Do
Measurements Characterize Critical Meteorological
Features,” Dave Bush, T & B Systems, August 24,
2004.

26 Wind speeds at Allensworth State park reached
20 mph and 35 mph at hours 8 and 9. This indicates
that while the area around Lemoore was identified
as the source for the PM—-10 on September 22, 2006,

additional PM—10 was likely generated by winds in
the region between Corcoran and Bakersfield.
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TABLE 6.—SEPTEMBER 22, 2006 MORNING WIND SPEEDS AT METEOROLOGICAL MONITORING STATIONS IN THE CENTRAL

SAN JOAQUIN VALLEY—Continued

;I;rpne Tranquility Selma Lemoore Kettleman Hills Hanford Airport Hanford g{:?:vg,gﬁ?
PéTj (hour/gust) (hour/gust) (hour/gust) (hour/gust) (hour/gust) (hour/gust) (hour)
6:45 ........ 3
7:00 ........ 6
720 ........ 7
735 ... ND
745 ... 38
8:05 ........ 5
8:15 ... 20
8:30 ........ 21
8:45 ....... 9
9:00 ........ 2
9:20 ........ 35
9:35 ....... 6
9:45 ... 2
10:05 ...... 15
10:15 ... 3
10:35 ... 9
10:50 ...... 0
11:05 ... ND
11:15 ... 8
11:30 ...... 10
11:35 ... ND
11:45 ... 0
11:50 ...... ND
12:00 ...... ND

Source: Mesowest historical meteorological data, Mesowest, http://www.met.utah.edu/mesowest/.

ND—No Data available.

Earthjustice includes data in its chart
only from locations which had recorded
lower wind speeds on the morning of
September 22, 2006. We addressed the
lower intensity winds at Corcoran and
Bakersfield in our proposed rule, and
the fact that the winds between Lemoore
and Corcoran and Bakersfield were
capable of keeping in suspension the
particulate matter that the winds at
Lemoore had suspended. See 72 FR at
49052. Earthjustice does not include
data from the other meteorological sites
in the general area of the central SJV
that show winds that were comparable
to those recorded at the Lemoore Naval
Air Station meteorological site. Data
from these other meteorological sites, as
shown above, indicate that nearly all
recorded hourly wind speeds on
September 22, 2006 were in excess of
the threshold wind speed of 18 mph
between 6 a.m. and 12 noon PST.
Recorded gusts at some of these sites
were also in the 20-30 mph range
during the morning hours. It is likely
that there were other places along the
path from Lemoore to Bakersfield that
experienced wind speeds above the
threshold velocity but there were no
wind instruments to document it.

Therefore, Earthjustice’s statement
that none of the winds experienced
outside of northwest Lemoore were
capable of eroding soils is simply not
true. Based on actual recorded wind

data, wind speeds in the central SJV on
the morning of September 22, 2006 were
high not just in Lemoore but throughout
this portion of the Valley. Moreover, as
pointed out above, even if the winds
outside of Lemoore were not capable of
eroding soil, the winds between
Lemoore and Corcoran and Bakersfield
were capable of keeping in suspension
the particulate matter that the winds in
the area around Lemoore had entrained.

Comment 17: Earthjustice states that
no attempt was made to explain how
high winds that began at 7 a.m. on
September 22, 2006 caused violating
PM-10 levels at a monitor 25 miles
away starting at 6 a.m.

Response 17: See responses to
comments 10 and 11.

Comment 18: Earthjustice asserts that
EPA failed to demonstrate that the
concentrations measured on September
22, 2006 could have been caused by the
wind-generated erosion of soils from
agricultural and industrial sources in
the Lemoore area. Earthjustice states
that all EPA offered as evidence is a
study establishing a threshold velocity
at which soil erosion may begin to
occur, but that EPA has not analyzed
whether the study’s threshold wind
speed is appropriate for the Lemoore
area. Earthjustice argues that the
scouring of soil by winds depends on
much more than simply the speed of the
wind and that EPA has not attempted to

analyze factors pertinent to fugitive dust
generation such as the soil class and
erodibility in the Lemoore area, the
types and stages of crop cover present
at the time the winds occurred, the
specific activities occurring in the area
that contributed to PM-10
concentrations, or the specific measures
employed by sources to reduce or
prevent wind erosion. Earthjustice
maintains that this information should
have been evaluated to help determine
whether or not the winds in Lemoore
could have realistically generated the
levels of PM—10 observed on September
22, 2006.

Response 18: EPA has demonstrated
that the concentrations measured on
September 22, 2006 were caused by
windblown dust generated in the
Lemoore area. As stated above in
response to comment 10, the State’s
documentation included a threshold
wind speed needed to erode soils and
entrain the resulting particulate matter
in the atmosphere. This wind speed
study was part of the 2002 CRPAQS
Study. The wind speed study was
performed in Angiola, California, which
is located about 8 miles SW of Corcoran
and 34 miles SW of Lemoore. Based on
the soil map included in the State’s
documentation, the soil type in Angiola
is the same as those in Lemoore and
Corcoran. See “Natural Event
Documentation, Corcoran, Oildale and
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Bakersfield, California, September 22,
2006,” San Joaquin Valley Unified Air
Pollution Control District, April 20,
2007 at 76. Thus the threshold velocity
at which soil erodes identified in the
study is appropriate for the Lemoore
and Corcoran areas.

Reviewing the graphic in the State’s
documentation, we see that crop types
throughout the areas in question are
predominantly field crops. Id. at 77.
Other sources in this rural portion of the
SJV could include, but are not limited
to, agricultural activities, unpaved roads
and construction activity. These types of
sources are all subject to BACM. Id. at
32-33. These BACM are part of the
approved serious area PM—10 plan for
the SJV. See 69 FR 30006. Therefore,
EPA did in fact evaluate the principal
factors identified by Earthjustice,
including wind speed, sources and
whether they were controlled. See also
our proposed rule at 72 FR 49051 and
49053.

Comment 19: Earthjustice states that
EPA must find that the documentation
demonstrates a clear causal relationship
between a measured exceedance and the
alleged event. In this respect,
Earthjustice, relying on a declaration of
Jan Null (Null declaration), argues that
the District’s documentation concocts a
barely-plausible story of severe scouring
by winds not much greater than the
alleged minimum velocity for
entrainment, followed by rapid
transport from one remote west-Valley
location (Lemoore) down to Corcoran,
where huge amounts of particulate
matter were deposited on the monitor in
order to cause violations, yet enough
pollution was kept entrained by much
slower winds to continue on for 60
miles down to Bakersfield and Oildale
in substantial enough quantities to also
cause violations in those locations.
Earthjustice concludes that this ““story”
is unsupported by reliable
meteorological evidence.

Response 19: As discussed in EPA’s
proposed rule (72 FR 49046) and in
responses to comments 11 and 16, the
State did provide reliable
meteorological data to support its
demonstration that winds in the central
and southern SJV were of the
appropriate intensity and direction to
cause and transport fugitive dust to the
affected monitors at Gorcoran and
Bakersfield. EPA relied on these data, as
well as other publicly available data, to
concur with the State’s request to find
that the exceedances of the NAAQS on
September 22, 2006 were due to an
exceptional event.

Furthermore, Earthjustice
mischaracterizes the data used to
support this action. It is not the case

that winds were not much greater than
the threshold wind speed of 18 mph;
rather they were at times significantly
higher and widespread in the central
SJV. See Table 6 above. Winds between
Lemoore and Corcoran were of the
appropriate direction and intensity to
transport windblown dust to Corcoran,
25 miles away. Winds in the areas south
of Corcoran and north of Bakersfield
were of sufficient intensity to transport
suspended PM—10 the 55 miles from
Corcoran to Bakersfield.27 The timing,
direction and intensity of the winds and
hourly PM—-10 concentrations at
Bakersfield all support the
demonstration of transport presented by
the State. Based on the weight of
evidence presented, EPA has concluded
the State’s documentation shows a clear
causal relationship between the wind
event and the exceedances in contrast to
the “barely-plausible story”’ Earthjustice
alleges.

Comment 20: Earthjustice states that
the Figure 1 in the Null declaration
shows that winds originating in
Lemoore at 7 am, which is when the
data in the record show elevated winds
began, may have traveled to Corcoran,
arriving around noon. However,
Earthjustice states that because the
Corcoran monitor began reading
exceedances of the PM—10 standard at 6
a.m., EPA cannot claim the winds
caused the Corcoran exceedance.

Response 20: See our responses to
comments 10 and 11.

Comment 21: Earthjustice claims that
the Figures 1, 2 and 3 in the Null
declaration show that the winds that did
reach Corcoran proceeded northeast
toward the Sierra foothills and did not
move in the direction of Bakersfield.

Response 21: As discussed in our
response to comment 11 above, EPA
assumed a more realistic three-
dimensional approach to using the
HYSPLIT model than Earthjustice’s two-
dimensional approach. We also used a
small range of starting points for our
HYSPLIT runs, recognizing that simply
because the available Lemoore
meteorological data were from a single
point at the Lemoore Naval Air Station,
the data from that point represent
meteorological conditions over a wider
area. See footnote 11 above.

Based on our more realistic inputs, we
initiated three HYSPLIT runs, one

27 There may have been some deposition and
dispersion of the dust plume, as discussed in our
proposal at 72 FR at 49052, but enough material
remained suspended to impact the Bakersfield area.
The fact that the 24-hour average PM-10
concentrations in Bakersfield and Oildale were 157
pg/m3 and 162 pg/m3 compared to the 215 pg/m3
recorded at Corcoran certainly indicates that some
deposition or dispersion occurred along the 55 mile
pathway.

starting half way between Lemoore and
Kettleman City (about 11 miles
southwest from Lemoore), one at
Lemoore, and one about 11 miles
northeast of Lemoore. EPA chose these
two different starting locations outside
of Lemoore because, based on the
trajectory model, they more precisely
depict the potential source regions for
Corcoran, which is more east than south
of Lemoore, and Bakersfield, which is
more south than east of Lemoore. Since
the Lemoore station can be considered
representative of a larger area than
Lemoore itself, the starting locations are
considered part of the Lemoore area and
dust was entrained from that entire area.
Also, in support of that assumption,
Hanford, which is about 15 miles east
northeast of Lemoore, and Kettleman
Hills, about 22 miles southwest of
Lemoore, reported wind speeds above
the threshold for the entrainment of
dust.

The results of our HYSPLIT runs
show that from Corcoran and eastward,
some of the dust may have been
transported more towards the Sierra
foothills, but west of Corcoran the dust
was transported southward towards
Bakersfield. See Figures 1, 2, and 3.
These results are in general agreement
with Jan Null’s statement that:

* * * winds out of Kettleman City
continued down the western-most side of the
San Joaquin Valley, essentially following the
contours of the Coastal Range. This is not
unusual behavior for winds on the west side
of the Valley, which are generally faster than
winds in the rest of the Valley due to the
orientation of the Sacramento and San
Joaquin Valleys.

Null declaration at 11. Between
Lemoore and Kettleman City, the winds
were in transition from heading towards
the east near Corcoran and following the
Coastal Range as happened around
Kettleman City. This caused the winds
in a portion of that transition area to go
in a direct path towards Bakersfield. In
contrast to EPA’s inputs to the HYSPLIT
model, the inputs used by Jan Null did
not reflect the wind flow structure in
the Valley and did not demonstrate a
comprehensive view of the
meteorological events that took place
during that day.

Comment 22: Earthjustice believes
that EPA was “dazzled” by the District’s
use of the HYSPLIT model even though
the model is not an appropriate tool for
post hoc simulation of localized
meteorology and EPA did no analyses of
its own. Earthjustice further states that
the District’s single run does not show
the connection between Lemoore winds
and the violating monitors that EPA
apparently thinks it does.
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Response 22: See our response to
comments 10, 11 and 21.

Comment 23: Earthjustice maintains
that the winds just south of Lemoore, in
and around Corcoran and between
Corcoran and Bakersfield never
exceeded the “‘alleged” threshold
velocity to entrain dust and the winds
originating in Lemoore that did exceed
such threshold could not have carried
sufficient particles of PM on to
Bakersfield and Oildale. Earthjustice
concludes therefore that the timing,
wind trajectories and the basic physics
of wind movement do not support a
causal connection between the Lemoore
winds and the September 22, 2006
exceedances.

Response 23: See responses to
comments 11 and 16.

Comment 24: Earthjustice notes that
the District highlights a single data
point showing sustained winds of 15.2
mph for one hour in Alpaugh.
Earthjustice believes this is troubling
because the District is relying on data
from the California Irrigation
Management Information System
(CIMIS) monitoring network that the
T & B Systems Report says should be
used with “extreme caution.”
Earthjustice also believes that it is
suspicious that the District puts forth
data from this source while
simultaneously providing almost none
of the data it collects from its own
meteorological sensors which are
collocated with the monitors that record
PM-10 concentrations.

Response 24: Earthjustice quotes from
the T & B Systems Report without
providing the context of the warning to
use the data with “extreme caution.” In
its report, T & B Systems state:

CIMIS—This data set should be used with
extreme caution. Two significant issues
regarding the CIMIS data were noted. First,
the fact that wind measurements are made at
2 meters instead of 10 meters appears to
result in the reported wind speeds decreasing
by about 30 percent relative to those made at
10 meters. This can be corrected, for the most
part, by using the standard power law
adjustment. Second, the results brought
about significant questions about the
alignment of the wind direction system, with
possible misalignments as much as 30°
noted. This potential problem was noted at
a significant number of sites investigated.
The QA program for the CIMIS network is
not known.

“T & B Systems Contribution to
CRPAQS Initial Data Analysis of Field
Program Measurements, Final Report
Contract 2002-06,” Technical &
Business Systems, Inc., November 9,
2004 at 3.

The issue of the height of the
measurements taken at CIMIS’
meteorological stations was addressed

by the State in its documentation.28
Winds measured at two meters above
ground level (AGL) are generally lower
than those measured at the standard 10
meters.

Regarding the alignment of the wind
direction system, there were many other
meteorological stations that provided
data on wind direction and these
showed that the winds were
predominantly from the north and
northwest on September 22, 2006.

Any uncertainty regarding the quality
assurance for the CIMIS data would
carry more weight if we were relying
solely on the CIMIS data. Most of the
meteorological data included in the
State’s documentation 29 as well as the
additional data obtained by EPA 30 and
used to evaluate this exceptional event
demonstration were from the District’s
meteorological stations and National
Weather Service meteorological
networks. Since the District does not
operate any monitoring stations between
Corcoran and Bakersfield, it did not
have any District-collected
meteorological data for this region.

Comment 25: Earthjustice believes
that the District did little more than a
blind search for the areas of the SJV that
experienced winds that exceeded the
“alleged” entrainment level and then
concluded that pollution on September
22, 2006 must have originated from that
area.

Response 25: EPA believes that the
State and EPA conducted a thorough
evaluation of the possible cause of the
September 22, 2006 exceedances and
considered potential sources, conditions
and control measures at the time of the
exceedances. We discuss in additional
detail in our response to comment 16
the fact that a number of locations in the
central SJV besides Lemoore
experienced high winds on that day.
After a consideration of the most likely
cause of the exceedances and after
evaluating all the circumstances, the
State concluded that the unusually high
winds in the Lemoore area caused the
exceedances in Corcoran and
Bakersfield on September 22, 2006. The
State then established in its
documentation the causal connection
between the winds in the Lemoore area

28 “Addendum, Natural Event Documentation,
Corcoran, Oildale and Bakersfield, California,
September 22, 2006,” May 23, 2007 at 13.

29 “Natural Event Documentation, Corcoran,
Oildale and Bakersfield, California, September 22,
2006,” San Joaquin Valley Unified Air Pollution
Control District, April 20, 2007; “Addendum,
Natural Event Documentation, Corcoran, Oildale
and Bakersfield, California, September 22, 2006,”
San Joaquin Valley Unified Air Pollution Control
District, May 23, 2007.

30 Mesowest historical meteorological data,
Mesowest, http://www.met.utah.edu/mesowest/.

and the exceedances at Corcoran and
Bakersfield.

Comment 26: Earthjustice asserts that
neither the District nor EPA offers any
basis for the statement in the proposed
rule at 72 FR 49051 that “‘wind speeds
[in Corcoran], though not sufficient to
erode dust, were sufficient to keep
entrained and transported dust from the
high winds at Lemoore suspended for
the period during which the
exceedances occurred.” Earthjustice
further asserts that because winds 10
miles southeast of Lemoore at the SRR
never exceeded the entrainment
threshold and no other relevant location
outside of the area northwest of
Lemoore experienced erosive winds,
there is very little basis for the
conclusion that a clear causal
relationship exists between dust
entrained in Lemoore and violations of
the standard in Corcoran, Oildale and
Bakersfield.

Response 26: See responses to
comments 10, 11, 15 and 16.

Comment 27: Earthjustice asserts that
EPA fails to show that the exceedances
at Corcoran, Bakersfield and Oildale
were outside normal historical
concentrations. Earthjustice claims that
dust-intensive agricultural activities
occur in the fall and that none of the
September 22, 2006 exceedances are
significantly beyond the normal
fluctuating range of air quality
concentrations in the SJV. Earthjustice
presents a chart that it says
demonstrates that the September 22,
2006 readings are within the historical
range of PM-10 concentrations observed
over the past 15 years during the fall
season.

Response 27: See our response to
comment 12 above.

Comment 28: Earthjustice states that
EPA suggests in the Exceptional Events
Rule that a contemporary comparison of
all seasonally-adjusted data is
appropriate for determining historical
frequency of the measurements in
question. However, Earthjustice says,
because fall is the season with the
highest PM—10 concentrations, the
comparison is most appropriately made
by looking at historical data from
September through November.
Earthjustice claims that because the
District’s documentation limits its
comparison to September measurements
over a 7 year period, the result is a
“typical value” based only on the
“relatively good days monitored.”

Response 28: See our response to
comment 12 above.

Comment 29: Earthjustice maintains
that EPA asserts that because the
September 22, 2006 measurements were
higher than what the District claims is
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the “typical value” for the month of
September, these violations must have
been caused by an exceptional event.
Earthjustice claims that with this
argument EPA is saying that any PM—10
exceedance should be ignored as
exceptional which is an absurd
assumption that would render the
NAAQS meaningless.

Response 29: EPA did not decide to
exclude the data from September 22,
2006 from its attainment finding simply
because the data were outside of the
typical range of values normally seen in
these areas. The EER has a number of
criteria that need to be met in order for
us to concur with a State’s request to
exclude data from consideration,
including a demonstration that the
event affected air quality, a causal
connection between the event and the
exceedance value recorded, an analysis
demonstrating that the recorded
exceedance was outside the normal
fluctuation of the data, and a
demonstration that “‘but for” the event
the exceedance would not have
occurred. EPA evaluates how the State
meets all of these criteria, in addition to
the procedural requirements of the EER
and determines, based on the weight of
the totality of the evidence presented,
whether to concur with the State’s
request. In this case, EPA believes that
the State has met the “weight-of-
evidence” standard and has
demonstrated that the cause of the
exceedances on September 22, 2006 was
a high wind exceptional event. See also
our response to comment 12.

Comment 30: Earthjustice states that if
EPA had compared the September 22,
2006 data to data from other days on
which exceedances occurred, it would
have found that the September 22, 2006
readings are typical of bad air days in
the fall in the SJV and therefore would
not have been able to dismiss these
violations as ““in excess of normal
fluctuations.”

Response 30: See response to
comment 12.

Comment 31: Earthjustice states that it
reviewed EPA’s AQS reports of
monitoring data from the past ten years
and found that in Corcoran, 50 percent
of all FRM readings showing elevated
levels of PM—10 occur in September and
October and that 95 percent occur in the
period from September to January.
Earthjustice states that although the
numbers are lower in Bakersfield and
Oildale, with 31 percent and 29 percent
of elevated PM—-10 readings,
respectively, occurring in September
and October, these numbers do not
paint the picture of exceptionality the
District and EPA claim. Instead,
Earthjustice declares, these numbers

confirm that the concentrations
recorded on September 22, 2006 were
within the normal historical range of
PM-10 concentrations experienced in
the central and southern SJV during the
fall PM season when concentrations are
historically at their highest.

Response 31: As discussed in our
response to comment 12, EPA analyzed
data from these sites and determined
that the concentrations recorded on
September 22 and October 25, 2006
were well outside the normal historical
fluctuation of data normally recorded at
these sites. In its comment, Earthjustice
analyzes what it states are “‘elevated
levels”” of PM-10 concentrations that
were recorded at the Corcoran, Oildale,
and Bakersfield-Golden State Highway
sites. Earthjustice asserts that an
“elevated level” is “defined by EPA” as
90 pg/m3 or greater.31 This is not the
case. For the source of its definition,
Earthjustice cites a Federal Register
notice in which EPA proposed to
approve a PM—10 maintenance plan for
Wallula, Washington. In that proposed
rule the 90 ug/ms3 or greater was a figure
employed by the Washington State
Department of Ecology for use in
modeling a PM—-10 maintenance
demonstration. 70 FR 38076 (July 1,
2005). EPA did not endorse or adopt
this level as a definition of what
constitutes “elevated levels” of PM-10
for the purposes of performing an
analysis of historical fluctuations for the
EER, and Earthjustice’s evaluation of
“elevated levels” at the SJV monitoring
sites is not based on an EPA definition
of what constitutes “‘elevated levels” for
this purpose.

Comment 32: Earthjustice claims that
the “but for” test requires a showing
that without the winds scouring the
soils near Lemoore, the monitors in
Corcoran, Bakersfield, and Oildale
would not have recorded violations of
the PM-10 standard and that such a
showing cannot be made. Specifically,
Earthjustice asserts that the monitor in
Corcoran was violating the PM—10
standard on September 22, 2006 before
the winds in Lemoore even picked up.
Earthjustice states that Table 3 of the
District’s April 20, 2007 documentation
shows that the continuous monitor in
Corcoran was recording concentrations
in excess of 150 pug/m3 starting at 6 a.m.
Earthjustice further maintains that Jan
Null in his declaration states that there
is no way the winds in Lemoore could
transport entrained dust instantaneously
from Lemoore to Corcoran.

Response 32: We address these issues
in our responses to comments 10, 11, 16
and 21. In our proposed rule we also

31EC at 6, footnote 16.

discussed how the State met the “but
for” criteria. 72 FR at 49053.

Comment 33: Earthjustice further
asserts that the winds in Corcoran never
even got above 11 miles per hour, so
local wind entrainment of particulate
matter is not a factor. Earthjustice
concludes that activities in and around
Corcoran must have been responsible
for the high PM—10 concentrations on
September 22, 2006, not winds from
Lemoore.

Response 33: We addressed the lower
wind speed issue in Corcoran in our
proposed rule at 72 FR 49052 and also
in our responses to comments 10 and
15. As we discussed in the proposed
rule, the lower wind speeds in Corcoran
do not preclude the transport of dust
from the areas northwest of Corcoran.
The wind data from September 22, 2006
show high winds in the area centered
around Lemoore. It was this area
northwest of Corcoran that contributed
PM-10 to the air parcel that impacted
the monitors at Corcoran and
Bakersfield. While any sources in the
local area represented by the Corcoran
monitor may have contributed some
PM-10 to the total 24-hour average, it
was the wind-generated dust from the
area of Lemoore that contributed enough
PM-10 to cause the monitor to record an
exceedance of the 24-hour PM-10
NAAQS.

Given the evaluation of all
information and circumstances
surrounding the exceedance at the
Corcoran monitor on September 22,
2006, the weight of evidence supports
the conclusion that the windblown dust
from the area of Lemoore rather than
contributions from sources in the area
represented by the Corcoran PM-10
monitor were the “but for” cause of the
exceedance.

Comment 34: Earthjustice argues that,
even if 6 hours worth of readings from
the Corcoran continuous monitor were
removed starting at 11 a.m., in order to
account for the 6 hours during which
winds in Lemoore exceeded the alleged
threshold velocity, there is still a
violation of the PM-10 standard.
Therefore, Earthjustice concludes, there
is no way the District can argue and
EPA can concur that winds from
Lemoore were the cause of the violation
of the PM-10 standard in Corcoran on
September 22, 2006.

Response 34: As discussed in the
preamble to the EER, EPA’s historical
practice has been to exclude a daily
measured value in its entirety when an
exceptional event causes that value. See
72 FR at 13572. EPA is not aware of the
existence of precise and universally
applicable techniques that are
administratively and technically
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feasible and that could support partial
adjustment of air quality data. Thus, the
approach suggested by Earthjustice is
not viable and is not permitted by the
EER except in some very limited cases
not applicable here. See also response to
comments 10.

Moreover, Earthjustice suggests that
the winds from Lemoore began affecting
the Corcoran monitor at 11 a.m. In fact
the Lemoore area experienced winds
higher than the threshold wind speed
beginning at 6 a.m. PST and these winds
likely began affecting the monitor at
Corcoran between 7 and 8 a.m. PST (the
value reported for 7 a.m. PST). See
response to comment 10. When the
winds at Lemoore decreased to levels
below the threshold wind speed at
2 p.m. PST, the dust entrained in the
atmosphere most likely still continued
to impact the Corcoran monitor, though
we see a leveling off and then gradual
decrease in hourly PM—-10
concentrations from that point forward.
See Table 3 above in our response to
comment 10. We further addressed this
timing question by performing our own
HYSPLIT analyses. See response to
comment 11 above. The result of our
analysis of the winds on September 22
supports the State’s demonstration that
winds originating in the area around
Lemoore starting at 6 a.m. PST could
have transported dust and impacted the
Corcoran monitor within one to two
hours. See Figures 1 and 2.

Earthjustice appears to assume that
particles are deposited as soon as winds
decrease below the threshold speed for
entrainment; in fact, PM—10 particles
remain in suspension for many hours
after being entrained and, as in the case
of Corcoran, continued to affect
concentrations recorded at the monitor
until the early evening hours of
September 22, 2006. Thus, Earthjustice
assumes that the windblown dust
started to affect the concentrations
monitored at Corcoran many hours later
than it did in fact, and that it ceased to
impact the monitor many hours before
it did in fact. Thus EPA believes that the
impact on the monitor started earlier
and ended later than Earthjustice
contends, and was thus the “but for”
cause of the exceedance.

Comment 35: Earthjustice maintains
that there is no support for the claim
that but for the winds originating in
Lemoore, the monitors in Bakersfield
and Oildale would not have exceeded
the PM—10 standard. Earthjustice states
that Jan Null shows in Figures 1, 2 and
3 in his declaration that the winds
originating in Lemoore may have
reached Corcoran at some point in the
day, but they certainly did not continue
on to Bakersfield and Oildale.

Earthjustice states that the trajectories of
winds out of Lemoore and Corcoran
were decidedly away from Bakersfield
and could not have carried particulate
matter to Bakersfield and Oildale to
cause the violations of the standard seen
in these locations. Earthjustice states
that Figure 4 in Jan Null’s declaration
shows that, in fact, any winds arriving
in Bakersfield by 1 p.m. were slow and
moving in a circular pattern up from the
southwest. Further, Earthjustice asserts
that, as illustrated in Table A—1 of the
District’'s May Addendum to its April
20, 2007 documentation, wind speeds in
the Bakersfield area never reached
speeds capable of eroding soils.

Response 35: We have previously
addressed the issue of dust transport to
Bakersfield in our responses to
comments 10, 11, 15, 16 and 21. EPA
does not contend that the wind speeds
in Bakersfield reached the speeds
necessary to erode and entrain dust, but
rather that windblown dust from the
area beginning in Lemoore and moving
south affected the monitors in
Bakersfield.

The trajectory calculation that Jan
Null used for Bakersfield was not
illustrative of the complete
meteorological scenario. Again, he used
a single trajectory calculation starting at
zero meters height which does not
account for the third dimension of
height of the dust above ground level. In
HYSPLIT runs performed by EPA,
forward trajectory calculations within
the mixed layer starting between
Lemoore and Kettleman Hills show
transport directly to Bakersfield within
7 hours.

In addition, the circular wind pattern
or eddy near Bakersfield discussed by
Earthjustice was produced by a
HYSPLIT analysis using a backward
trajectory. However there appears to be
a discrepancy between forward
trajectories and backward trajectories
produced by the HYSPLIT model. In
source-receptor determinations, forward
trajectories are considered more
appropriate in determining precise
locations of sources because they more
accurately account for where the
weather is coming from. EPA’s forward
trajectories did not show any indication
of an eddy. The eddies that Earthjustice
states occurred around Bakersfield are
around 15 km in size for September 22,
2006. Since the EDAS meteorological
data used for the trajectories has 40 km
spacing between each grid point or
meteorological data point, it is not of
high enough resolution to accurately
represent an eddy in the 15 km size
range. There is too much uncertainty to
conclude that there is an eddy because
it is less than one grid cell spacing in

dimension and would be considered a
sub-grid scale feature. Thus, EPA’s
HYSPLIT runs, using more appropriate
height levels in the atmosphere and
forward trajectories, support the
conclusion that the winds transported
dust from the Lemoore area and caused
the exceedances recorded at the
monitors in the timeframe of the
exceedances.

Comment 36: Earthjustice argues that,
in evaluating the “but for”
demonstration, no attempt was made to
determine which of the many diverse
sources that contribute to particulate
matter concentrations in the SJV might
have been contributing to the pollution
load and in what quantities on
September 22, 2006. Earthjustice
concludes that for EPA to declare that
no “unusual activities”” were taking
place on this day is to say that the same
dust-generating sources that have
always caused periodic violations of the
standards in the fall were again
responsible for exceedances.

Response 36: See responses to
comments 6, 12 and 14.

3. Comments Specific to October 25,
2006—Corcoran and Bakersfield

Comment 37: Earthjustice states that
the documentation for the exceedances
on October 25, 2006 is remarkably
similar to that of September 22, 2006,
and as such, suffers from the same
significant flaws. Earthjustice also states
that since the meteorology for both days
was very similar, much of its analysis
for September 22, 2006 also applies to
October 25, 2006. Earthjustice provides
a chart which it contends shows that
wind speeds in Lemoore on October 25
were very similar to wind speeds on
September 22. With respect to this
chart, Earthjustice asserts the following:

* * * there was a period of several hours
during which the alleged wind speed
threshold was exceeded in northwest
Lemoore at the Naval Air Station monitor,
though again wind speeds at the Santa Rosa
Rancheria monitor only 10 miles southeast
never reached that threshold. * * * Winds in
Corcoran never got above 11.3 miles per hour
and Bakersfield, likewise, did not exceed the
District’s alleged entrainment threshold with
maximum winds just under seven miles per
hour. * * * Further, the District can point to
no data between Lemoore and Bakersfield
that show winds capable of entraining dust,
offering instead only data from CIMIS
stations located far to the north and west that
experienced higher wind speeds on October
25, 2006. As has already been established by
Mr. Null, higher wind speeds on the west
side of the Valley along the Coastal Range are
not unusual due to the orientation of the
Sacramento and San Joaquin Valleys. * * *

Response 37: To the extent there are
similarities between Earthjustice’s
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analyses for September 22 and October
25, 2006, EPA’s responses to comments
regarding September 22 are also
applicable.

In addition, EPA notes that the wind
speeds in the central SJV, as represented
by the meteorological monitoring station
at Lemoore, on October 25 were quite
high, reaching hourly average speeds of
31 mph and gusts of up to 40 mph, and
were sustained at levels above the
threshold wind speed for 11 hours
(5 a.m. to 3 p.m. PST),32 as shown in
Table 5 above. We do not contend that
the wind speeds in the vicinity of

Corcoran and Bakersfield were
sufficient to entrain dust but, like
September 22, 2006, the windblown
dust generated in the Lemoore area in
the central SJV was the “but for” cause
of the exceedances recorded in Corcoran
and Bakersfield on October 25, 2006.
Moreover, the wind speeds that
occurred in between Lemoore and
Corcoran and Bakersfield were of
sufficient speed to transport the
entrained dust from Lemoore to the
affected areas. Id.

Earthjustice again selectively presents
meteorological data to support its own

position and neglects to include other
data that support the State’s
demonstration. From the data supplied
by the State in its documentation as
well as additional publicly available
data, it is clear that wind speeds in
Lemoore, as well as throughout the
central San Joaquin Valley, were either
in excess of the threshold wind speed
for entrainment (18 mph) or of sufficient
intensity to transport dust from the
Lemoore area to Corcoran and the
southern SJV. See Table 7 below.

TABLE 7.—OCTOBER 25, 2006 DAYTIME WIND SPEEDS AT METEOROLOGICAL MONITORING STATIONS IN THE CENTRAL

SAN JOAQUIN VALLEY

- Hanford Kettleman Wasco
Hour (M)?J?%?}:t) ;L?Sﬁgﬂg%/) (rl;gumr/OchrSt) Airport Hills A(Iﬁgb’?)h (hour/dir/
(hour/gust) (hour/gust) gust)
12/ND 9/15 22/30 17/23 11/21 3.5 2/SW/3
15/20 10/17 22/32 15/ND 20/28 2.9 0
18/25 13/19 26/36 17/ND 15/27 5.6 7/INNW/15
17/30 20/22 29/39 24/29 19/32 16.9 5/NNE/18
22/31 17/21 31/37 20/28 25/35 16.5 9/N/22
22/30 15/20 30/40 15/24 25/35 16.8 7/N/15
21/28 17/20 28/38 12/21 24/45 15.6 6/N/16
20/28 15/23 26/35 12/ND 25/34 14.8 8/N/16
18/29 18/19 22/31 9/ND 21/35 13.2 2/NNE/10
12/23 10/18 20/26 12/18 22/33 13.3 ND/N/12
15/20 8/17 14/ND 8/16 15/28 12.7 3/N/7
8/17 4/10 3/ND 8/ND 9/22 6.5 2/N/ND
5/6 1/5 6/ND 6/ND 10/14 4.4 0

Source: Mesowest historical meteorological data, Mesowest, http://www.met.utah.edu/mesowest/.

ND—No Data available.

South of Corcoran, wind speeds
measured at Alpaugh,33 15 miles SSE of
Corcoran and 44 miles NW of
Bakersfield, were close to exceeding the
threshold wind speed and as such were
sufficient to transport particulate matter
from the Lemoore area to Bakersfield as
discussed above and in our proposed
action. Furthermore, meteorological
data from a station in Wasco, 40 miles
SSE of Corcoran and 25 miles NW of
Bakersfield and not part of the CIMIS
network, recorded data that indicate
that the daytime winds, while not high
enough to erode soils, were
predominantly from the north.

Comment 38: Earthjustice states that
like the documentation for September
22, 2006, the District’s documentation
for the alleged October event also fails
to analyze the actual ability of the area
to generate particulate matter
concentrations in quantities great
enough to cause the exceedances, fails
to provide anything more than
anecdotal evidence of activity levels and
compliance with dust controls, and

32 As discussed in response to comment 10 above,
the meteorological data for Lemoore must be
adjusted to correct for Daylight Savings Time.

therefore fails to demonstrate that the
winds in Lemoore affected air quality at
all. Earthjustice states that, like the case
for the September 22 demonstration, a
claim that the wind entrained
significant amounts of dust requires
looking at more than just the wind
speeds in the area. There are many
factors that EPA and the District failed
to support with any reliable and
accurate data, starting with whether
there was any dust available to be
entrained.

Response 38: See responses to
comments 6, 14 and 18. As is the case
with the September 22, 2006
documentation, the State has evaluated
a variety of factors and circumstances to
demonstrate that windblown dust
caused the exceedances on October 25.
See “Natural Event Documentation,
Corcoran and Bakersfield, California,
October 25, 2006,”” San Joaquin Valley
Unified Air Pollution Control District,
April 23, 2007 at section 7.

The State also provided information
on the inspection and compliance

33 See response to comment 24.

activities that were conducted on
October 25, 2006. Section 9.2 of the
State’s documentation lists the number
of inspections and the location of
inspection activity and indicates that
the District was actively enforcing its
rules on October 25, 2006. Two
newspaper accounts of the high winds
that occurred on October 25, 2006
provide independent verification of
meteorological conditions. This type of
documentation has been historically
used to support these types of
exceptional events requests. EPA’s EER
states that the simplest demonstrations
could consist of newspaper accounts or
satellite images to demonstrate that an
event occurred together with daily and
seasonal average ambient concentrations
to demonstrate an unusually high
ambient concentration level, which is
clearly indicative of an exceptional
impact. 72 FR at 13573.

Comment 39: Earthjustice states that,
as explained in its comments for
September 22, 2006, the generation of
particulate matter from winds of the
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type experienced on October 25, 2006
could have been controlled or prevented
had reasonable controls been required of
dust-producing sources. Earthjustice
believes that the fact that the District is
trying to blame winds only slightly
above the alleged wind speed threshold,
and significantly below the velocities at
which the aforementioned controls stop
being effective, suggests that either
winds could not have entrained dust or
the reasonable measures referenced in
the proposal were not actually in place
at the time of the event.

Response 39: See responses to
comments 5, 6 and 7. The winds in the
Lemoore area on October 25 were not
“slightly above” the wind speed
threshold but rather included sustained
high winds between 26 and 31 mph
with gusts ranging from 26 to 40 mph.
These wind speeds were clearly
sufficient to entrain and transport PM—
10.

Comment 40: Earthjustice states that
high winds entraining dust may qualify
as a natural event, but it also believes
the source of the dust is of equal
importance under the law. Earthjustice
states that EPA admits that on October
25, 2006, the wind-entrained particulate
matter originated from anthropogenic
sources such as agricultural and
industrial activities, but that under the
EER, only “an event in which human
activity plays little or no direct causal
role” can be considered a natural event.
Earthjustice states that Congress did not
intend for exceptional events to include
sources that are caused by human
activity. Alternatively, Earthjustice
states that the source of the dust cannot
be considered a non-recurring human
activity, as agricultural and industrial
activities are a constant source of
emissions in the Valley.

Response 40: See response to
comment 5. Also, regarding
Earthjustice’s argument that dust from
agricultural and industrial activities
cannot be considered a non-recurring
human activity because these activities
are a constant source of emissions in the
Valley, EPA does not consider (and has
not stated anywhere) that normal
agricultural and industrial activities are
“non-recurring human activity”” because
such human activities often recur on a
regular basis. By contrast, examples of
non-recurring human activities may
include major construction projects
such as highways if they meet the
criteria and requirements established in
the EER. However, a recurring natural
event such as a high wind event may
entrain dust from anthropogenic
sources. The entrainment of dust from
“reasonably controlled sources” such as
agricultural sources does not convert a

natural event that qualifies as a high
wind event into a recurring human
activity which appears to be the result
Earthjustice is seeking.

Comment 41: Earthjustice states that,
like the September 22, 2006
documentation, the District did not
provide the requisite amount of time for
public comment on its October 25, 2006
documentation and did not re-publish
its final documentation after radically
changing its rationale. These procedural
deficiencies alone should give EPA
pause in considering the District’s
requests to flag this data.

Response 41: See response to
comment 8.

Comment 42: Earthjustice states that
since the meteorology on October 25,
2006 is so similar to that of September
22, 2006, it is not surprising that a
causal connection cannot be established
for October 25 either. Earthjustice points
out that the Corcoran monitor began
reading concentrations above the
national standard at 6:00 am, the same
time that the winds in Lemoore, 25
miles away, began exceeding the
District’s alleged wind speed threshold
at the same time. Earthjustice believes
that it should go without saying that it
is not possible for winds in Lemoore to
transport entrained dust to Corcoran
instantaneously, which is what would
have to be the case if we are to believe
the District’s claims that those winds
caused the exceedances in Corcoran,
and that therefore, something other than
the Lemoore winds caused the initial
exceedances recorded at that monitor.

Response 42: See responses to
comments 10 and 11.

Comment 43: Earthjustice states that
even if we were to assume that the
winds carried dust from Lemoore to
Corcoran, the trajectory of those winds
does not support the conclusion that the
dust then moved down to Bakersfield.
Earthjustice cites Figure 7 in the Null
declaration which shows that winds
originating in Lemoore moved on a due-
east path toward Hanford and Corcoran
and continued on toward the Sierra
foothills. Jan Null uses HYSPLIT to
determine the source of wind parcels
arriving in Bakersfield at noon, which is
approximately when the exceedances
began, and shows that the same slow
eddy effect that occurred on September
22, 2006 was also occurring in
Bakersfield on October 25, 2006, which
means that the winds impacting
Bakersfield during the time of the
exceedances were coming in slowly
from the southwest. Figure 8 in the Null
declaration.

Response 43: As discussed in our
responses to comments 11 and 21 above,
EPA assumed a more realistic three

dimensional approach to using the
HYSPLIT model than did Jan Null. We
also used a small range of starting points
for our HYSPLIT runs, recognizing that
although the available Lemoore
meteorological data were from a point
located at the Lemoore Naval Air
Station, the data represent conditions
over a wider area. See footnote 11
above.

As with our analysis of the September
22, 2006 event, we initiated three
HYSPLIT runs for October 25, 2006, one
starting half way between Lemoore and
Kettleman City (about 11 miles
southwest from Lemoore), one at
Lemoore, and one about 11 miles
northeast of Lemoore. On October 25,
2006, the HYSPLIT trajectory presented
by Null in Figure 7 of his declaration
indicates that the winds starting in
Lemoore went to the east southeast.
However, EPA’s HYSPLIT runs initiated
half way between Lemoore and
Kettleman City, northwest of Corcoran,
demonstrate that the winds continued
down the SJV towards Bakersfield,
along a path just west of Corcoran. See
Figures 5 and 6 above. Between
Lemoore and Kettleman City, the winds
were in transition from heading towards
the east near Corcoran and following the
Coastal Range as happened around
Kettleman City. This caused the winds
in a portion of that transition area to go
in a direct path towards Bakersfield. See
Figure 5.

For Bakersfield, Null used a trajectory
in Figure 8 of his declaration at zero
meters height to show the same eddy
effect occurring on October 25 as on
September 22. Again, this height does
not take into account dust mixing up
into the atmosphere. In EPA’s HYSPLIT
runs, more appropriate forward
trajectories were used which showed
that dust coming from the Lemoore area
could have reached Bakersfield within
about 6 hours. See Figure 6. They also
did not show any indication of the eddy
effect near Bakersfield that Earthjustice
found with back trajectories. Id. and
response to comment 35. This supports
the conclusion that dust-laden winds
from the Lemoore area reached
Bakersfield on October 25, 2006
consistent with the impacts reflected at
the Bakersfield monitor.

Comment 44: Earthjustice states that
while the District and EPA cite wind
speeds averaging 12 miles per hour in
Alpaugh, an area 15 miles south of
Corcoran, neither agency provides a
basis for concluding that such winds
could transport and keep suspended the
plume of entrained dust that was
allegedly carried to Bakersfield, nor do
they explain how the evidence provided
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even suggests such transport could have
taken place.

Response 44: See responses to
comments 11, 15 and 43. EPA finds that
the documentation does establish a clear
causal relationship between the winds
in Lemoore and the exceedances in
Corcoran and Bakersfield. See ‘“Natural
Event Documentation, Corcoran and
Bakersfield, California, October 25,
2006,” San Joaquin Valley Unified Air
Pollution Control District, April 23,
2007. Earthjustice neglects to consider
that the CIMIS data need to be adjusted,
as discussed in the State’s
documentation, due to the fact that
CIMIS stations collect data at 2 meters
above ground level as opposed to the
standard 10 meter height. Id. at 25. See
also response to comment 24. When this
adjustment is made, we can see that the
wind speeds at Alpaugh would have
been approximately 25 percent higher at
10 meters than at 2 meters. Winds at
nearly 17 mph were recorded from 9
a.m. to 11 a.m. PST, dropping to
between 15 mph and 13 mph between
12 p.m. and 3 p.m. PST. The lower wind
speeds recorded at stations farther
south, such as Shafter and Arvin, are
consistent with the State’s
demonstration that after the winds in
the central SJV transported particulate
matter southward, lower wind speeds in
the Bakersfield area facilitated the
settling of the particulates at the
monitoring station.

Comment 45: Earthjustice states that
while the readings from October 25,
2006 were relatively high, they were
probably not beyond the normal
historical fluctuations experienced in
the Valley in late October. Earthjustice
also states that fall is when the Valley’s
PM-10 concentrations are at their
highest and also the peak season for
many dusty crops in the Valley.

Response 45: See our responses to
comment 7 and 12 above.

Comment 46: Earthjustice states that
EPA’s “but for” analysis for the October
25, 2006 event is based entirely on
speculation and conjecture and that
EPA cannot say for sure what activities
were taking place in the areas of
Corcoran or Bakersfield and cannot say
for sure that without the alleged high
winds in Lemoore the monitors in
Corcoran and Bakersfield would not
have exceeded the standard.

Response 46: See responses to
comments 6 and 7 and EPA’s “but for”
analysis in our proposed rule at 72 FR
49056—49057. EPA’s conclusion is not
based on speculation and conjecture but
rather on the weight of evidence
presented.

Comment 47: Earthjustice states that
since the HYSPLIT analyses provided

both by the District and by
meteorologist Jan Null contradict the
claim that the winds from Lemoore had
a sufficient speed or trajectory to impact
Corcoran and Bakersfield, and because
the Corcoran and Bakersfield monitors
were already measuring exceedances of
the PM-10 standard before the winds
from Lemoore could have arrived, EPA
cannot conclude that the District has
established that “but for” the winds in
Lemoore, the exceedances would not
have occurred.

Response 47: See responses to
comments 10, 11, 21, 43 and 44.

B. Other Comments

Comment 48: A commenter notes that
the concept of exceptional events for air
quality purposes is “a bad idea” because
they provide a loophole to gut the intent
of the original regulation. The
commenter expresses concern that
discarding data related to exceptional
events would substantially weaken the
regulation designed to protect the health
of residents in an area. In the particular
instance of the SJV, the commenter
notes that the exceptional events were
high winds and construction activity.
According to the commenter, these
events should not be used to justify poor
air quality because high winds are a
natural occurrence and construction
activity occurs repeatedly. The
commenter expresses concern that
exceptional events not be used as
“additional excuses to rationalize bad
air on certain days.”

Response 48: Congress amended
section 319 of the CAA and required
EPA to establish regulations governing
the review and handling of air quality
monitoring data influenced by
exceptional events. In amending section
319, Congress indicated that states
should not have to prepare and
implement regulatory strategies
designed to remedy poor air quality
when their air quality is affected by
events beyond their reasonable control.
To accomplish this goal, Section 319, as
amended, defined an exceptional event
and required EPA to set certain
minimum substantive and procedural
requirements before data could be
excluded as due to an exceptional event.
In response, as described below, EPA
proposed regulations for exceptional
events in March 2006 and sought public
comments on its proposal. See 71 FR
12592 (March, 10, 2006). In March 2007,
after considering all comments received,
EPA published its final rule on
exceptional events which became
effective on May 21, 2007. 72 FR 13560.
During the exceptional events
rulemaking process, EPA took
comments on the definition of

exceptional events, the substantive and
procedural requirements for an event to
qualify as an exceptional event and
appropriate mitigation measures in
these circumstances. In this rulemaking
on air quality in the SJV, EPA is neither
seeking nor considering comments on
the concept of exceptional events,
which activities would constitute
exceptional events, and/or whether air
quality data may be excluded due to
such events. EPA has already addressed
these issues in its EER. Comments about
the concept of exceptional events and
whether such events should be
considered in air quality determinations
have been decided in the exceptional
events rulemaking process and thus are
outside the scope of this rulemaking.

The commenter also notes that as a
general matter high winds should not be
considered an exceptional event
because they are natural occurrences.
EPA has discussed high wind events
extensively in the preambles to both the
proposed and the final rules on
exceptional events. The EER indicates
the circumstances under which high
winds can qualify for treatment as
exceptional events. Again, these general
issues were decided in the EER and EPA
did not reopen comment on that general
issue in this SJV rulemaking. The
commenter does not provide data
relevant to whether the high winds in
this instance meet the provisions of the
EER, the issue under consideration in
this rulemaking action.

The commenter asserts that
“construction is always occurring” and
therefore data related to these events
should not be excluded. Not all
construction activity qualifies as an
exceptional event. A construction
activity, like other exceptional events
must meet the definitional, substantive
and procedural requirements specified
in the EER. For example, for any
construction activity to be considered
an exceptional event, it must meet the
definition of an exceptional event,
including for anthropogenic events such
as construction, that it is an event that
is unlikely to recur at that location.
Thus, by definition, construction
activity that is “always occurring” at a
particular location is not an exceptional
event under the rule.

Comment 49: The commenter states
that he is unfamiliar with details of the
SJV case but wishes to comment on the
concept of exceptional events and
expressed his view that such events
should not be considered in air quality
determinations. The commenter
believes that there are a wide variety of
loopholes such as permitting rounding
down of numbers, exclusion of three
worst days and using three year
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averages for final attainment which
“degrade the rigor of the standard.”
According to the commenter, excluding
air quality data affected by exceptional
events further softens the initial
regulation. In the SJV case, the
commenter questions why the
construction activity was not limited to
periods when the atmosphere could
“handle the load.” In addition, the
commenter discusses the construction
of an asphalt plant in a local community
and notes that during the construction
of such a plant, officials sought to
exclude data on certain days because
they attributed the poor air quality to
interstate transport. The commenter also
refers to the treatment of fires in his
area.

Response 49: With respect to that
portion of the comment concerning the
concept of exceptional events, see
response to comment 48. In response to
the commenter’s question about why the
construction activity was not limited to
periods when the atmosphere could
handle the load, EPA notes that air
quality “load” is not an issue for the
SRR area where construction
contributed to the exceptional event.
There have been no exceedances or air
quality issues in the SRR area either
before or after the construction activity.
As explained in the proposed rule, the
monitor in the SRR was affected by the
construction activity because it was in
such close proximity to the construction
activity (25—100 feet). 72 FR at 49062.
The monitor has not recorded any
exceedances since the construction
activity at the parking lot was
completed. The comments on the
construction of the asphalt plant and the
fires do not relate to issues in the SJV
area and thus are outside the scope of
this rulemaking.

C. List of EPA Figures in Docket

e Figure 1. “Forward Trajectories at
10, 100, & 250 meters, Lemoore Area to
Corcoran, September 22, 2006, 6 a.m. to
8 a.m. PST,” March 6, 2008.

e Figure 2. “Forward Trajectories at
250 meters, Lemoore to Corcoran and
Bakersfield, September 22, 2006, 6 a.m.
to 1 p.m. PST,” March 6, 2008.

e Figure 3. “Forward Trajectories at
10, 100, & 250 meters, Lemoore Area to
Bakersfield, September 22, 2006, 6 a.m.
to 1 p.m. PST,” March 6, 2008.

e Figure 4. “Forward Trajectories at
10, 100, & 250 meters, Lemoore Area to
Corcoran, October 25, 2006, 5 a.m. to 7
a.m. PST,” March 6, 2008.

e Figure 5. “Forward Trajectories at
250 meters, Lemoore to Corcoran to
Bakersfield, October 25, 2006, 5 a.m. to
11 a.m. PST,” March 6, 2008.

o Figure 6. “Forward Trajectories at
10, 100, & 250 meters, Lemoore Area to
Bakersfield, October 25, 2006, 5 a.m. to
11 a.m. PST,” March 6, 2008.

e Figure 7. “Annual Peak Day PM10
Concentrations at Corcoran,” March 6,
2008.

e Figure 8. “Annual Peak Day PM10
Concentrations at Bakersfield,” March 6,
2008.

e Figure 9. “Annual Peak Day PM10
Concentrations at Oildale,” March 6,
2008.

o Figure 10. “Annual Peak Fall Day
PM10 Concentrations at Corcoran
(September, October, November Data
Only),” March 6, 2008.

e Figure 11. “Annual Peak Fall Day
PM10 Concentrations at Bakersfield
(September, October, November Data
Only),” March 6, 2008.

e Figure 12. “Annual Peak Fall Day
PM10 Concentrations at Oildale
(September, October, November Data
Only),” March 6, 2008.

III. Final Action

For the reasons set forth in detail in
EPA’s proposed rule and in today’s final
rule, including the responses to
comments, EPA is concurring with the
State’s and the Santa Rosa Rancheria
Tribe’s requests to flag exceedances
occurring in 2006 as being caused by
exceptional events. (i.e., high winds and
construction activity in very close
proximity to the monitor, respectively).
In addition, as set forth in its proposed
rule, EPA is finding that the monitor at
the Santa Rosa Rancheria was not
properly sited for purposes of collecting
data for comparison to the NAAQS
during the period that exceedances were
monitored in 2006. EPA is thus
concluding that the exceedances that are
the subject of these requests should be
excluded from use in determining
whether the SJV has attained the PM—
10 NAAQS. EPA is finalizing its
proposal to affirm the determination of
attainment for the SJV, based on quality-
assured data through December, 2006.34

For the reasons set forth in its
proposed rule and in this final rule, EPA
is denying the December 29, 2006
petition for reconsideration and the
March 21, 2007 petition for withdrawal
of EPA’s 2006 determination of
attainment filed by Earthjustice on
behalf of the Sierra Club, Latino Issues
Forum, and others.

34 The District has flagged exceedances occurring
on July 4, 2007 and January 4, 2008 as being caused
by exceptional events. We intend to address these
exceedances in the future.

IV. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely makes a
determination based on air quality data,
and imposes no additional
requirements. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule does not impose any additional
enforceable duty, it does not contain
any unfunded mandate or significantly
or uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4).

Executive Order 13175 (65 FR 67249,
November 9, 2000) requires EPA to
develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” As discussed in our
proposed rule, several Indian tribes
have reservations located within the
boundaries of the SJV. EPA is aware of
only one tribe in the SJV that operates
a PM-10 monitor, the Santa Rosa
Rancheria. Prior to and since the
proposed rule, EPA has consulted with
representatives of the Santa Rosa
Rancheria Tribe on the data recorded by
its monitor, and the flagging of the data,
and will continue to work with the
Tribe, as provided for in Executive
Order 13175. Accordingly, EPA has
addressed Executive Order 13175 to the
extent that it applies to this action. This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
makes a determination based on air
quality data and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. Executive Order 12898
establishes a Federal policy for
incorporating environmental justice into
Federal agency actions by directing
agencies to identify and address, as
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appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority and
low-income populations. Today’s action
involves determinations based on air
quality considerations and affirms that
the SJV attained the PM-10 NAAQS. It
will not have disproportionately high
and adverse effects on any communities
in the area, including minority and low-
income communities.

This rule also is not subject to
Executive Order 13045 “‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant. The
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply because it would
be inconsistent with applicable law for
EPA, when determining the attainment
status of an area, to use voluntary
consensus standards in place of
promulgated air quality standards and
monitoring procedures that otherwise
satisfy the provisions of the Clean Air.
This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. section 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by May 19, 2008.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to

enforce its requirements. (See section

307(b)(2).)
List of Subjects

40 CFR Parts 52

Environmental protection, Air
pollution control, Incorporation by
reference, Particulate matter, Reporting
and recordkeeping requirements.

40 CFR Part 81

Environmental protection, Air
pollution control, National parks,
Wilderness areas.

Dated March 7, 2008.

Wayne Nastri,

Regional Administrator, Region 9.

[FR Doc. E8-5188 Filed 3—18-08; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2007-0876; FRL—8344—1]
Spinetoram; Pesticide Tolerance;
Technical Correction

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule; technical correction.

SUMMARY: EPA issued a final rule in the
Federal Register of October 10, 2007,
concerning the establishment of a
tolerance for the combined residues of
the insecticide spinetoram. This
document is being issued to correct a
technical error, specifically, the
omission of the complete tolerance
expression under Unit V. and in the
regulatory text section of the final rule.
DATES: This final rule is effective March
19, 2008.

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2007-0876. To access the
electronic docket, go to http://
www.regulations.gov, select “Advanced
Search,” then “Docket Search.” Insert
the docket ID number where indicated
and select the “Submit” button. Follow
the instructions on the regulations.gov
website to view the docket index or
access available documents. All
documents in the docket are listed in
the docket index available in
regulations.gov. Although listed in the
index, some information is not publicly
available, e.g., Confidential Business
Information (CBI) or other information

whose disclosure is restricted by statute.

Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly

available only in hard copy form.
Publicly available docket materials are
available either in the electronic docket
at http://www.regulations.gov, or, if only
available in hard copy, at the Office of
Pesticide Programs (OPP) Regulatory
Public Docket in Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. The hours of
operation of this Docket Facility are
from 8:30 a.m. to 4 p.m., Monday
through Friday, excluding legal
holidays. The Docket Facility telephone
number is (703) 305-5805.

FOR FURTHER INFORMATION CONTACT:
Bonaventure Akinlosotu, Registration
Division (7505P), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460-0001; telephone
number: (703) 605—-0653; e-mail address:
akinlosotu.bonaventure@epa.gov.
SUPPLEMENTARY INFORMATION:

1. General Information
A. Does this Action Apply to Me?

The Agency included in the final rule
a list of those who may be potentially
affected by this action. If you have
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document and Other Related
Information?

In addition to using regulations.gov,
you may access this Federal Register
document electronically through the
EPA Internet under the “Federal
Register” listings at http://
www.epa.gov/fedrgstr.

II. What Does this Correction Do?

The final rule, identified as FR Doc.
E7-19947 that published in the Federal
Register of October 10, 2007 (72 FR
57492) (FRL—8149-9) is corrected to fix
a technical error, specifically, the
omission of the complete tolerance
expression for the combined residues of
the insecticide spinetoram under Unit
V. (page 57498, second column) and in
the regulatory text section (page 57499,
first column) of the final rule.

Unit V. Conclusion, on page 57498,
second column, is corrected to read as
follows:

“Therefore, the tolerance is established for
the combined residues of the insecticide
spinetoram, expressed as a combination of
XDE-175-]: 1-H-as-indaceno[3,2-
d]oxacyclododecin-7,15-dione, 2-[(6-deoxy-3-
O-ethyl-2,4-di-O-methyl-a-L-
mannopyranosyl)oxy]-13-[[(2R,5S,6R)-5-
(dimethylamino)tetrahydro-6-methyl-2H-
pyran-2-ylloxy]-9-ethyl-2,3,3a,4,5,5a,5b,
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6,9,10,11,12,13,14,16a,16b-hexadecahydro
14-methyl-, (2R,3aR,5aR,5bS,9S,
13S,14R,16aS,16bR); XDE-175-L: 1H-as-
indaceno(3,2-d]Joxacyclododecin-7,15-dione,
2-[(6-deoxy-3-O-ethyl-2,4-di-O-methyl-a-L-
mannopyranosyl)oxyl-13-[[(2R,5S,6R)-5-
(dimethylamino)tetrahydro-6-methyl-2H-
pyran-2-ylloxyl-9-ethyl-2,3,3a,5a,5b,6,9,
10,11,12,13,14,16a,16b-tetradecahydro-4,14-
dimethyl-, (2S,3aR,5aS,5bS,
9S,13S,14R,16aS,16bS); ND-J:
(2R,3aR,5aR,5bS,9S,13S,14R,16aS,16bR)-9-
ethyl-14-methyl-13-[[(2S,5S,6R)-6-methyl-5-
(methylamino)tetrahydro-2H-pyran-2-yl]oxyl-
7,15-dioxo-2,3,3a,4,5,5a,5b,
6,7,9,10,11,12,13,14,15,16a,16b-
octadecahydro-1H-as-indaceno[3,2-d]
oxacyclododecin-2-yl 6-deoxy-3-O-ethyl-2,4-
di-O-methyl-alpha-L-mannopyranoside; and
NF-J: (2R,3S,6S)-6-([(2R,3aR,5aR,5b8S,9S,
13S,14R,16aS,16bR)-2-[(6-deoxy-3-O-ethyl-
2,4-di-O-methyl-alpha-L-mannopyranosyl)
oxyl-9-ethyl-14-methyl-7,15-dioxo-
2,3,3a,4,5,5a,5b,6,7,9,10,11,12,13,14,15,164,
16b-octadecahydro-1H-as-indaceno(3,2-d]
oxacyclododecin-13-ylloxy)-2-
methyltetrahydro-2H-pyran-3-
yl(methyl)formamide.”

III. Why is this Correction Issued as a
Final Rule?

Section 553 of the Administrative
Procedure Act (APA), 5 U.S.C.
553(b)(3)(B), provides that, when an
Agency for good cause finds that notice
and public procedure are impracticable,
unnecessary or contrary to the public
interest, the Agency may issue a final
rule without providing notice and an
opportunity for public comment. EPA
has determined that there is good cause
for making this technical correction
final without prior proposal and
opportunity for comment, because this
final rule corrects a technical error and
does not otherwise change the original
requirements of the final rule. EPA finds
that this constitutes good cause under 5
U.S.C. 553(b)(3)(B).

IV. Do Any of the Statutory and
Executive Order Reviews Apply to this
Action?

This final rule corrects a technical
error and does not otherwise change the
requirements in the final rule. As a
technical correction, this action is not
subject to the statutory and Executive
Order review requirements. For
information about the statutory and
Executive Order review requirements as
they related to the final rule, see Unit
VL. in the Federal Register of October
10, 2007.

V. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
Agency promulgating the rule must
submit a rule report to each House of

the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: March 4, 2008.
Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.
m Therefore, 40 CFR part 180 is
corrected as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In § 180.635, the introductory text
for paragraph (a) is revised to read as
follows:

§180.635 Spinetoram; tolerances for
residues.

(a) General. Tolerances are
established for the combined residues of
the insecticide spinetoram, expressed as
a combination of XDE-175-]: 1-H-as-
indaceno(3,2-d]oxacyclododecin-7,15-
dione, 2-[(6-deoxy-3-O-ethyl-2,4-di-O-
methyl-a-L-mannopyranosyl)oxyl-13-
[[(2R,5S,6R)-5-
(dimethylamino)tetrahydro-6-methyl-
2H-pyran-2-ylloxyl-9-ethyl-
2,3,3a,4,5,5a,5b,
6,9,10,11,12,13,14,16a,16b-
hexadecahydro 14-methyl-,
(2R,3aR,5aR,5bS,9S,
13S,14R,16aS,16bR); XDE-175-L: 1H-as-
indaceno(3,2-d]oxacyclododecin-7,15-
dione, 2-[(6-deoxy-3-O-ethyl-2,4-di-O-
methyl-a-L-mannopyranosyl)oxy]-13-
[[(2R,5S,6R)-5-(dimethylamino)
tetrahydro-6-methyl-2H-pyran-2-yl]oxy]-
9-ethyl-2,3,3a,5a,5b,6,9,
10,11,12,13,14,16a,16b-tetradecahydro-
4,14-dimethyl-, (25,3aR,5aS,5bS,
9S,13S,14R,16aS,16bS); ND-J:
(2R,3aR,5aR,5bS,9S,13S,14R,16aS,16bR)
-9-ethyl-14-methyl-13-[[(2S,5S,6R)-6-
methyl-5-(methylamino)tetrahydro-2H-
pyran-2-ylloxyl-7,15-dioxo-
2,3,3a,4,5,5a,5b,6,7,9,10,11,12,13,14,
15,16a,16b-octadecahydro-1H-as-
indaceno(3,2-d]oxacyclododecin-2-yl 6-
deoxy-3-0-ethyl-2,4-di-O-methyl-alpha-

L-mannopyranoside; and NF-J:
(2R,3S,6S)-6-([(2R,3aR,5aR,5bS,9S,
13S,14R,16aS,16bR)-2-[(6-deoxy-3-O-
ethyl-2,4-di-O-methyl-alpha-L-
mannopyranosyl) oxyl]-9-ethyl-14-
methyl-7,15-dioxo-
2,3,3a,4,5,5a,5b,6,7,9,
10,11,12,13,14,15,16a,16b-
octadecahydro-1H-as-indaceno[3,2-d]
oxacyclododecin-13-yl]oxy)-2-
methyltetrahydro-2H-pyran-3-
yl(methyl)formamide, in or on the

following raw agricultural commodities:
* * * * *

[FR Doc. E8-5402 Filed 3—18-08; 8:45 am]|
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2007-0178; FRL—8353-2]
Prothioconazole; Pesticide Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
tolerance for combined residues of
prothioconzole and prothioconazole-
desthio, calculated as parent, in or on
soybean, forage; soybean, seed; soybean,
hay; and sugar beet, roots. Bayer
CropScience requested this tolerance
under the Federal Food, Drug, and
Cosmetic Act (FFDCA), as amended by
the Food Quality Protection Act of 1996
(FQPA).

DATES: This regulation is effective
March 19, 2008. Objections and requests
for hearings must be received on or
before May 19, 2008, and must be filed
in accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2007-0178. To access the
electronic docket, go to http://
www.regulations.gov, select “Advanced
Search,” then “Docket Search.” Insert
the docket ID number where indicated
and select the “Submit” button. Follow
the instructions on the regulations.gov
website to view the docket index or
access available documents. All
documents in the docket are listed in
the docket index available in
regulations.gov. Although listed in the
index, some information is not publicly
available, e.g., Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
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Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT:
Bryant Crowe, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 305—-0025; e-mail address:
crowe.bryant@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information
A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to those engaged in the
following activities:

¢Crop production (NAICS code 111),
e.g., agricultural workers; greenhouse,
nursery, and floriculture workers;
farmers.

¢ Animal production (NAICS code
112), e.g., cattle ranchers and farmers,
dairy cattle farmers, livestock farmers.

eFood manufacturing (NAICS code
311), e.g., agricultural workers; farmers;
greenhouse, nursery, and floriculture
workers; ranchers; pesticide applicators.

ePesticide manufacturing (NAICS
code 32532), e.g., agricultural workers;
commercial applicators; farmers;
greenhouse, nursery, and floriculture
workers; residential users.

This listing is not intended to be
exhaustive, but rather to provide a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document?

In addition to accessing an electronic
copy of this Federal Register document
through the electronic docket at http://
www.regulations.gov, you may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr. You may
also access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s pilot
e-CFR site at http://www.gpoaccess.gov/
ecfr.

C. Can I File an Objection or Hearing
Request?

Under section 408(g) of FFDCA, any
person may file an objection to any
aspect of this regulation and may also
request a hearing on those objections.
You must file your objection or request
a hearing on this regulation in
accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ—
OPP-2007-0178 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
as required by 40 CFR part 178 on or
before May 19, 2008.

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket that is described in
ADDRESSES. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit this copy,
identified by docket ID number EPA—
HQ-OPP-2007-0178, by one of the
following methods:

eFederal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

eMail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

eDelivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket’s
normal hours of operation (8:30 a.m. to
4 p.m., Monday through Friday,
excluding legal holidays). Special
arrangements should be made for
deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Petition for Tolerance

In the Federal Register of June 27,
2007 (72 FR 35237) (FRL-8133—4), and
in the Federal Register of July 12, 2006
(71 FR 39313) (FRL-8074-9), EPA
issued notices pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of
pesticide petitions (6F7134 and 6F7073,
respectively) by Bayer CropScience,
P.O. Box 12014, 2 T.W. Alexander Dr.,
Research Triangle. These petitions
requested that 40 CFR 180.626 be
amended by establishing a tolerance for
combined residues of the fungicide
prothioconazole, 2-[2-(1-
chlorocyclopropyl)-3-(2-chlorophenyl)-
2-hydroxypropyll-1,2-dihydro-3H-1,2,4-
triazole-3-thione, and prothioconazole-
desthio, in or onsoybean, forage at 5
parts per million (ppm); soybean, seed
at 0.15 ppm; soybean, hay at 22 ppm;
and sugar beet, roots at 0.25 ppm and
sugar beet, tops at 9 ppm. Those notices
referenced a summary of the petition
prepared by Bayer CropScience, the
registrant, which is available to the
public in the docket, http://
www.regulations.gov. There were no
comments received in response to the
notice of filings.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ‘“‘safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue....”” These provisions
were added to FFDCA by the Food
Quality Protection Act (FQPA) of 1996.

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
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and to make a determination on
aggregate exposure for the petitioned-for
tolerance for combined residues of
prothioconazole, and prothioconazole-
desthio, calculated as parent, in or on
soybean, forage at 4.5 ppm; soybean,
seed at 0.15 ppm; soybean, hay at 17
ppm; sugar beet, roots at 0.25 ppm.
Sugar beet, tops do not need a tolerance
because they are not a human food
commodity. EPA’s assessment of
exposures and risks associated with
establishing the tolerance follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

Prothioconazole has low acute
toxicity by oral, dermal, and inhalation
routes. It is not a dermal sensitizer, or
a skin or eye irritant. Prothioconazole-
desthio also has low acute toxicity by
oral, dermal, and inhalation routes. It is
not a dermal sensitizer, or a skin
irritant, but it is a slight eye irritant.
Subchronic studies show that the target
organs at the LOAEL include the liver,
kidney, urinary bladder, thyroid and
blood. Significant clinical chemistry
findings were also made. NOAEL/
LOAEL values across the family of
chemicals (i.e., prothioconazole, and
prothioconazole-desthio and
prothioconazole sulfonic acid potassium
salt metabolites) in the toxicity database
indicate that prothioconazole-desthio is
a most toxic chemical. In addition to the
target organs and effects observed in the
subchronic studies (i.e., liver, kidney,
urinary bladder, thyroid, hematology
and clinical chemistry), chronic toxicity
at the LOAEL also included body weight
and food consumption changes, and
toxicity to the lymphatic and GI
systems. The relative potency of
prothioconazole-desthio was greater
than prothioconazole.

Studies in the rat and mouse, using
both prothioconazole and
prothioconazole-desthio, showed no
evidence of carcinogenicity. The data
show that dosing was adequate, except
in the rat cancer study using
prothioconazole, where the dosing was
considered too high.

The data indicate that
prothioconazole and the three
metabolites evaluated (i.e.,
prothioconazole-desthio,
prothioconazole sulfonic acid potassium
salt, and prothioconazole-deschloro)

variously produce pre-natal
developmental effects at levels equal to
or below maternally toxic levels.
Prothioconazole-desthio is the most
toxic orally and dermally, with LOAELSs
significantly below that of the other
chemicals. The rabbit is the more
sensitive species. Lastly,
prothioconazole-desthio is a
developmental neurotoxicant,
producing changes in brain
morphometrics and increases in the
occurrence of peripheral nerve lesions
in the neonate. A NOAEL was not
determined, since these observations
were looked for only at the high dose
level. Reproduction studies in the rat,
conducted using prothioconazole and
prothioconazole-desthio, suggested that
these chemicals may not be primary
reproductive toxicants. Reproductive
and offspring toxicities were observed

only in the presence of parental toxicity.

Indeed, the parental LOAELs are lower.
The data show that prothioconazole-
desthio is more toxic by an order of
magnitude. The nature of parental
toxicity is similar to what was observed
in the subchronic studies, such as body
weight and food consumption changes,
liver effects, etc. Reproductive effects
included decreases in reproductive
indices such as those that indicate pup
survival and growth. Offspring toxicity
was manifested by decreased pup
weights and malformations such as cleft
palate.

Specific information on the studies
received and the nature of the adverse
effects caused by prothioconazole as
well as the no-observed-adverse-effect-
level (NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies can be found at http://
www.regulations.gov. The referenced
document is available in the docket
established by this action, which is
described under ADDRESSES, and is
identified as ‘‘Prothioconazole: Human
Health Risk Assessment for Proposed
Uses on Soybeans and Sugarbeets” in
that docket.

B. Toxicological Endpoints

For hazards that have a threshold
below which there is no appreciable
risk, the toxicological level of concern
(LOCQ) is derived from the highest dose
at which no adverse effects are observed
(the NOAEL) in the toxicology study
identified as appropriate for use in risk
assessment. However, if a NOAEL
cannot be determined, the lowest dose
at which adverse effects of concern are
identified (the LOAEL) is sometimes
used for risk assessment. Uncertainty/
safety factors (UFs) are used in
conjunction with the LOC to take into
account uncertainties inherent in the

extrapolation from laboratory animal
data to humans and in the variations in
sensitivity among members of the
human population as well as other
unknowns. Safety is assessed for acute
and chronic risks by comparing
aggregate exposure to the pesticide to
the acute population adjusted dose
(aPAD) and chronic population adjusted
dose (cPAD). The aPAD and cPAD are
calculated by dividing the LOC by all
applicable UFs. Short-, intermediate-,
and long-term risks are evaluated by
comparing aggregate exposure to the
LOC to ensure that the margin of
exposure (MOE) called for by the
product of all applicable UFs is not
exceeded.

For non-threshold risks, the Agency
assumes that any amount of exposure
will lead to some degree of risk and
estimates risk in terms of the probability
of occurrence of additional adverse
cases. Generally, cancer risks are
considered non-threshold. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/oppfead1/trac/
science;http://www.epa.gov/pesticides/
factsheets/riskassess.htm; and http://
www.epa.gov/pesticides/trac/science/
aggregate.pdf.

A summary of the toxicological
endpoints for prothioconazole used for
human risk assessment can be found at
http://www.regulations.gov in the
document ‘“Prothioconazole: Human
Health Risk Assessment for Proposed
Uses on Soybeans and Sugarbeets’ at
page 24 in docket ID number EPA-HQ-
OPP-2007-0178.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to prothioconazole, EPA
considered exposure under the
petitioned-for tolerances as well as all
existing prothioconazole tolerances in
40 CFR 180.626. EPA assessed dietary
exposures from prothioconazole
residues in food as follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

In estimating acute dietary exposure,
EPA used food consumption
information from the U.S. Department of
Agriculture (USDA) 1994-1996 and
1998 Nationwide Continuing Surveys of
Food Intake by Individuals (CSFII). As
to residue levels in food, EPA relied
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upon average residues and 100%
percent crop treated (PCT) information.
ii. Chronic exposure. In conducting
the chronic dietary exposure assessment

EPA used the food consumption data
from the USDA [1994-1996, and 1998]
CSFII. As to residue levels in food, EPA
relied upon anticipated residues, and
100% percent crop treated (PCT)
information for all commodities.

iii. Cancer. The available toxicology
studies in the mouse and rat showed no
increase in tumor incidence, and
therefore the Agency has concluded that
neither prothioconazole, nor its
metabolites are carcinogenic. Thus
classified, by the Agency, as “Not Likely
to be Carcinogenic to Humans”
according to the 2005 Cancer
Guidelines. Consequently, a quantitative
dietary cancer assessment was not
performed.

iv. Anticipated residue information.
Section 408(b)(2)(E) of FFDCA
authorizes EPA to use available data and
information on the anticipated residue
levels of pesticide residues in food and
the actual levels of pesticide residues
that have been measured in food. If EPA
relies on such information, EPA must
pursuant to FFDCA section 408(f)(1)
require that data be provided 5 years
after the tolerance is established,
modified, or left in effect, demonstrating
that the levels in food are not above the
levels anticipated. For the present
action, EPA will issue such data call-ins
as are required by FFDCA section
408(b)(2)(E) and authorized under
FFDCA section 408(f)(1). Data will be
required to be submitted no later than
5 years from the date of issuance of this
tolerance.

2. Dietary exposure from drinking
water. The Agency lacks sufficient
monitoring data to complete a
comprehensive dietary exposure
analysis and risk assessment for
prothioconazole in drinking water.
Because the Agency does not have
comprehensive monitoring data,
drinking water concentration estimates
are made by reliance on simulation or
modeling taking into account data on
the environmental fate characteristics of
prothioconazole. Further information
regarding EPA drinking water models
used in pesticide exposure assessment
can be found at http://www.epa.gov/
oppefed1/models/water/index.htm.

Based on the Pesticide Root Zone
Model/Exposure Analysis Modeling
System (PRZM/EXAMS) and Screening
Concentration in Ground Water (SCI-
GROW) models, the estimated drinking
water concentrations (EDWCs) of
prothioconazole for acute exposures are
estimated to be 29 parts per billion
(ppb) for surface water and 0.67 ppb for

ground water. The EDWCs for chronic
exposures are estimated to be 13 ppb for
surface water and 0.67 ppb for ground
water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For
acute dietary risk assessment, the water
concentration value of 29 ppb was used
to assess the contribution from drinking
water. For chronic dietary risk
assessment, the water concentration of
value 13 ppb was used to assess the
contribution from drinking water. EPA
used the EDWCs from surface water
only in assessing the risk from
prothioconazole because the EDWCs
from groundwater are minimal in
comparison to surface water.

3. From non-dietary exposure. The
term “‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Prothioconazole is not registered for
use on any sites that would result in
residential exposure.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
““available information’” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”

Prothioconazole is a member of the
triazole-containing class of pesticides.
Although conazoles act similarly in
plants (fungi) by inhibiting ergosterol
biosynthesis, there is not necessarily a
relationship between their pesticidal
activity and their mechanism of toxicity
in mammals. Structural similarities do
not constitute a common mechanism of
toxicity. Evidence is needed to establish
that the chemicals operate by the same,
or essentially the same, sequence of
major biochemical events (EPA, 2002).
In conazoles, however, a variable
pattern of toxicological responses is
found. Some are hepatotoxic and
hepatocarcinogenic in mice. Some
induce thyroid tumors in rats. Some
induce developmental, reproductive,
and neurological effects in rodents.
Furthermore, the conazoles produce a
diverse range of biochemical events
including altered cholesterol levels,
stress responses, and altered DNA
methylation. It is not clearly understood
whether these biochemical events are
directly connected to their toxicological
outcomes. Thus, there is currently no
evidence to indicate that conazoles

share common mechanisms of toxicity
and EPA is not following a cumulative
risk approach based on a common
mechanism of toxicity for the conazoles.
For information regarding EPA’s
procedures for cumulating effects from
substances found to have a common
mechanism of toxicity, see EPA’s
website at http://www.epa.gov/
pesticides/cumulative.

Prothioconazole is a triazole-derived
pesticide. This class of compounds can
form the common metabolite, 1,2,4-
triazole and two triazole conjugates
(triazolylalanine and triazolylacetic
acid). To support existing tolerances
and to establish new tolerances for
triazole-derivative pesticides, including
prothioconazole, U.S. EPA conducted a
human health risk assessment for
exposure to 1,2,4-triazole,
triazolylalanine, and triazolylacetic acid
resulting from the use of all current and
pending uses of any triazole-derived
fungicide. The risk assessment is a
highly conservative, screening-level
evaluation in terms of hazards
associated with common metabolites
(e.g., use of a maximum combination of
uncertainty factors) and potential
dietary and non-dietary exposures (i.e.,
high end estimates of both dietary and
non-dietary exposures). In addition, the
Agency retained the additional 10X
FQPA safety factor for the protection of
infants and children. The assessment
includes evaluations of risks for various
subgroups, including those comprised
of infants and children. The Agency’s
complete risk assessment is found in the
propiconazole reregistration docket at
http://www.regulations.gov, Docket
Identification (ID) Number EPA-HQ-
OPP-2005-0497.

D. Safety Factor for Infants and
Children

1. In general. Section 408 of FFDCA
provides that EPA shall apply an
additional (““10X”’) tenfold margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines,
based on reliable data, that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA safety factor. In applying this
provision, EPA either retains the default
value of 10X when reliable data do not
support the choice of a different factor,
or, if reliable data are available, EPA
uses a different additional FQPA safety
factor value based on the use of
traditional UFs and/or special FQPA
safety factors, as appropriate.
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2. Prenatal and postnatal sensitivity.
Available evidence from rat
developmental toxicity studies with
prothioconazole (oral) and its desthio
(oral and dermal) and sulfonic acid K
salt (oral) metabolites, rabbit
developmental with desthio metabolite
(oral), and rat developmental
neurotoxicity with desthio metabolite
(oral), as well as a multi-generation
reproduction study with the desthio
metabolite, indicates that there is
concern for prenatal toxicity. Effects
include skeletal structural
abnormalities, such as cleft palate,
deviated snout, malocclusion, and extra
ribs; developmental delays; other effects
include changes in brain morphometry,
peripheral nerve lesions, and death.

Available data also show that the
skeletal effects such as extra ribs are not
completely reversible after birth in the
rat, but persist as development
continues. Data from the developmental
neurotoxicity study also show that brain
morphometry is abnormal postnatally,
and there is an increased incidence of
lesions of the peripheral nerves
postnatally.

3. Conclusion. The toxicity database
for prothioconazole (and its metabolites)
is adequate for endpoint selection for
exposure risk assessment scenarios and
for FQPA evaluation, with the exception
of the lack of data on brain
morphometry at the lower and mid
doses from the developmental
neurotoxicity study. Data on brain
morphometry at these doses have now
been submitted and is currently in
review.

Effects are seen in the 2-generation
reproduction studies in rats;
developmental studies in rats and
rabbits; and a developmental
neurotoxicity study in rats which
suggest that pups are more susceptible:
Pup effects were seen at levels below
the LOAELSs for maternal toxicity and,
in general, were of comparable or
greater severity compared to the effects
observed in adults. Additionally, there
is uncertainty concerning the LOAEL/
NOAEL for developmental effects seen
in the developmental neurotoxicity
study in rats (abnormal brain
morphometry at high dose) due to a lack
of information on brain morphometry at
lower doses. Given that both
quantitative and qualitative sensitivity
was observed in pups in several studies
and in more than one species and in at
least one of these studies there is
uncertainty concerning identification of
the LOAEL/NOAEL for developmental
effects, the additional 10X factor for the
protection of infants and children is
being retained.

E. Aggregate Risks and Determination of
Safety

Safety is assessed for acute and
chronic risks by comparing aggregate
exposure to the pesticide to the aPAD
and cPAD. The aPAD and cPAD are
calculated by dividing the LOC by all
applicable UFs. For linear cancer risks,
EPA calculates the probability of
additional cancer cases given aggregate
exposure. Short-, intermediate-, and
long-term risks are evaluated by
comparing aggregate exposure to the
LOC to ensure that the MOE called for
by the product of all applicable UFs is
not exceeded.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food and water to
prothioconazole will occupy 76% of the
aPAD for the population group (females
13 years and older).

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that exposure to prothioconazole from
food and water will utilize 94% of the
cPAD for the population group (infants
less than 1 year old). There are no
residential uses for prothioconazole that
result in chronic residential exposure to
prothioconazole.

3. Short-term risk. Short-term
aggregate exposure takes into account
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).

Prothioconazole is not registered for
use on any sites that would result in
residential exposure. Therefore, the
aggregate risk is the sum of the risk from
food and water, which do not exceed
the Agency’s level of concern.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account residential exposure
plus chronic exposure to food and water
(considered to be a background
exposure level).

Prothioconazole is not registered for
use on any sites that would result in
residential exposure. Therefore, the
aggregate risk is the sum of the risk from
food and water, which do not exceed
the Agency’s level of concern.

5. Aggregate cancer risk for U.S.
population. The available studies in the
mouse and rat show no increase in
tumor incidence, therefore the Agency
has concluded that neither
prothioconazole nor its metabolites are
carcinogenic, and are classified “Not
likely to be Carcinogenic to Humans”
according to the 2005 Cancer
Guidelines. Therefore, prothioconazole
is not expected to pose a cancer risk.

6. Determination of safety. Based on
these risk assessments, EPA concludes

that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to
prothioconazole residues.

IV. Other Considerations

A. Analytical Enforcement Methodology

Adequate enforcement methodology
are available to enforce the tolerance
expression, consisting of liquid
chromatography/tandem mass
spectrometry (LC/MS/MS) for both plant
and livestock commodities, using
tandem mass spectrometry electrospray
ionization in both the positive and
negative modes. Both methods (LC/MS/
MS Method RPA JA/03/01 for plants
and LGC/MS/MS Method Bayer Report
No. 200537 for animals) have
successfully passed tolerance method
validation at ACB/BEAD. The method
may be requested from: Chief,
Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905; e-
mail address: residuemethods@epa.gov.

B. International Residue Limits

There are no maximum residue limits
(MRLs) (tolerances) established for
prothioconazole in Codex or in Mexico.

V. Conclusion

Therefore, tolerances are established
for combined residues of
prothioconazole, 2-[2-(1-
chlorocyclopropyl)-3-(2-chlorophenyl)-
2-hydroxypropyll-1,2-dihydro-3H-1,2,4-
triazole-3-thione, and prothioconazole-
desthio, o-(1-chlorocyclopropyl)-o-[(2-
chlorophenyl)methyl]-1H-1,2,4-triazole-
1-ethanol, calculated as parent, in or on
the following commodities: soybean,
forage at 4.5 ppm; soybean, seed at 0.15
ppm; soybean, hay at 17 ppm; sugar
beet, roots at 0.25 ppm. A tolerance is
not needed for sugar beet tops because
it is not a human food commodity.

VI. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866, this rule is not
subject to Executive Order 13211,
Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
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entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000) do not apply
to this rule. In addition, This rule does
not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Public Law 104—4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note).

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will

submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: March 10, 2008.
Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.

m Therefore, 40 CFR chapterIis
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.626 is amended by
adding alphabetically entries to the
table in paragraph (a)(1) to read as
follows:

§180.626 Prothioconazole; tolerances for
residues.

(a] * * *
(1) * * *
Commodity P;ritlﬁopner

Beet, sugar, roots ................. 0.25
Soybean, forage ...........c...... 4.5
Soybean, hay 17
Soybean, seed ..........cceene. 0.15
* * * * *

[FR Doc. E8-5290 Filed 3—18-08; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300

[FRL-8543-9; EPA-HQ-SFUND-2007-0685,
EPA-HQ-SFUND-2007-0686, EPA-HQ—
SFUND-2007-0687, EPA-HQ-SFUND-2007—-
0688, EPA-HQ-SFUND-2007-0689, EPA-
HQ-SFUND-2006-0242, EPA-HQ-SFUND-
2007-0691, EPA-HQ-SFUND-2007-0692,
EPA-HQ-SFUND-2007-0693, EPA-HQ-
SFUND-2007-0694, EPA-HQ-SFUND-2007—-
0695, EPA-HQ-SFUND-2007-0696]

RIN 2050-AD75

National Priorities List, Final Rule

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The Comprehensive
Environmental Response,
Compensation, and Liability Act of 1980
(“CERCLA” or ‘“the Act”), as amended,
requires that the National Oil and
Hazardous Substances Pollution
Contingency Plan (“NCP”) include a list
of national priorities among the known
releases or threatened releases of
hazardous substances, pollutants, or
contaminants throughout the United
States. The National Priorities List
(“NPL”’) constitutes this list. The NPL is
intended primarily to guide the
Environmental Protection Agency
(“EPA” or “the Agency”) in determining
which sites warrant further
investigation. These further
investigations will allow EPA to assess
the nature and extent of public health
and environmental risks associated with
the site and to determine what CERCLA-
financed remedial action(s), if any, may
be appropriate. This rule adds 12 sites
to the General Superfund Section of the
NPL.

DATES: Effective Date: The effective date
for this amendment to the NCP is April
18, 2008.

ADDRESSES: For addresses for the
Headquarters and Regional dockets, as
well as further details on what these
dockets contain, see section II,
““Availability of Information to the
Public” in the SUPPLEMENTARY
INFORMATION portion of this preamble.

FOR FURTHER INFORMATION CONTACT:
Terry Jeng, phone: (703) 603—-8852, e-
mail: jeng.terry@epa.gov, State, Tribal
and Site Identification Branch;
Assessment and Remediation Division;
Office of Superfund Remediation and
Technology Innovation (mail code
5204P); U.S. Environmental Protection
Agency; 1200 Pennsylvania Avenue,
NW.; Washington, DC 20460; or the
Superfund Hotline, phone (800) 424—



14720

Federal Register/Vol. 73,

No. 54/Wednesday, March 19, 2008 /Rules and Regulations

9346 or (703) 412-9810 in the
Washington, DC, metropolitan area.
SUPPLEMENTARY INFORMATION:
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1. Background

A. What Are CERCLA and SARA?

B. What Is the NCP?

C. What Is the National Priorities List

(NPL)?

D. How Are Sites Listed on the NPL?
E. What Happens to Sites on the NPL?
F. Does the NPL Define the Boundaries of

Sites?

G. How Are Sites Removed From the NPL?

H. May EPA Delete Portions of Sites From
the NPL as They Are Cleaned Up?

I. What Is the Construction Completion List

(GcL)?

J. What Is the Sitewide Ready for

Anticipated Use Measure?

Availability of Information to the Public

A. May I Review the Documents Relevant
to This Final Rule?

B. What Documents Are Available for

Review at the Headquarters Docket?

C. What Documents Are Available for

Review at the Regional Dockets?

D. How Do I Access the Documents?
E. How May I Obtain a Current List of NPL

Sites?

III. Contents of This Final Rule

A. Additions to the NPL

B. What Did EPA Do With the Public
Comments It Received?

IV. Statutory and Executive Order Reviews

A. Executive Order 12866: Regulatory
Planning and Review

1. What Is Executive Order 128667

2. Is This Final Rule Subject to Executive
Order 12866 Review?

B. Paperwork Reduction Act

1. What Is the Paperwork Reduction Act?

2. Does the Paperwork Reduction Act
Apply to This Final Rule?

C. Regulatory Flexibility Act

1. What Is the Regulatory Flexibility Act?

2. How Has EPA Complied with the
Regulatory Flexibility Act?

D. Unfunded Mandates Reform Act

1. What Is the Unfunded Mandates Reform
Act (UMRA)?

2. Does UMRA Apply to This Final Rule?

E. Executive Order 13132: Federalism

What Is Executive Order 13132 and Is It
Applicable to This Final Rule?

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

1. What Is Executive Order 131757

2. Does Executive Order 13175 Apply to
This Final Rule?

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

1. What Is Executive Order 130457

2. Does Executive Order 13045 Apply to
This Final Rule?

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Usage

1. Is This Rule Subject to Executive Order
132117

I. National Technology Transfer and
Advancement Act

1. What Is the National Technology
Transfer and Advancement Act?

1L

—

2. Does the National Technology Transfer
and Advancement Act Apply to This
Final Rule?

J. Congressional Review Act

1. Has EPA Submitted This Rule to
Congress and the General Accounting
Office?

2. Could the Effective Date of This Final
Rule Change?

3. What Could Cause a Change in the
Effective Date of This Rule?

I. Background
A. What Are CERCLA and SARA?

In 1980, Congress enacted the
Comprehensive Environmental
Response, Compensation, and Liability
Act, 42 U.S.C. 9601-9675 (“CERCLA” or
“the Act”), in response to the dangers of
uncontrolled releases or threatened
releases of hazardous substances, and
releases or substantial threats of releases
into the environment of any pollutants
or contaminant that may present an
imminent or substantial danger to the
public health or welfare. CERCLA was
amended on October 17, 1986, by the
Superfund Amendments and
Reauthorization Act (“SARA”), Public
Law 99-499, 100 Stat. 1613 et seq.

B. What Is the NCP?

To implement CERCLA, EPA
promulgated the revised National Oil
and Hazardous Substances Pollution
Contingency Plan (“NCP”’), 40 CFR part
300, on July 16, 1982 (47 FR 31180),
pursuant to CERCLA section 105 and
Executive Order 12316 (46 FR 42237,
August 20, 1981). The NCP sets
guidelines and procedures for
responding to releases and threatened
releases of hazardous substances, or
releases or substantial threats of releases
into the environment of any pollutant or
contaminant that may present an
imminent or substantial danger to the
public health or welfare. EPA has
revised the NCP on several occasions.
The most recent comprehensive revision
was on March 8, 1990 (55 FR 8666).

As required under section
105(a)(8)(A) of CERCLA, the NCP also
includes “criteria for determining
priorities among releases or threatened
releases throughout the United States
for the purpose of taking remedial
action and, to the extent practicable,
taking into account the potential
urgency of such action, for the purpose
of taking removal action.” “Removal”
actions are defined broadly and include
a wide range of actions taken to study,
clean up, prevent or otherwise address
releases and threatened releases of
hazardous substances, pollutants or
contaminants (42 U.S.C. 9601(23)).

C. What Is the National Priorities List
(NPL)?

The NPL is a list of national priorities
among the known or threatened releases
of hazardous substances, pollutants, or
contaminants throughout the United
States. The list, which is appendix B of
the NCP (40 CFR part 300), was required
under section 105(a)(8)(B) of CERCLA,
as amended by SARA. Section
105(a)(8)(B) defines the NPL as a list of
“releases’”” and the highest priority
“facilities” and requires that the NPL be
revised at least annually. The NPL is
intended primarily to guide EPA in
determining which sites warrant further
investigation to assess the nature and
extent of public health and
environmental risks associated with a
release of hazardous substances,
pollutants or contaminants. The NPL is
only of limited significance, however, as
it does not assign liability to any party
or to the owner of any specific property.
Also, placing a site on the NPL does not
mean that any remedial or removal
action necessarily need be taken.

For purposes of listing, the NPL
includes two sections, one of sites that
are generally evaluated and cleaned up
by EPA (the “General Superfund
Section”’), and one of sites that are
owned or operated by other Federal
agencies (the “Federal Facilities
Section”). With respect to sites in the
Federal Facilities Section, these sites are
generally being addressed by other
Federal agencies. Under Executive
Order 12580 (52 FR 2923, January 29,
1987) and CERCLA section 120, each
Federal agency is responsible for
carrying out most response actions at
facilities under its own jurisdiction,
custody, or control, although EPA is
responsible for preparing a Hazard
Ranking System (HRS) score and
determining whether the facility is
placed on the NPL. EPA’s role is less
extensive than at other sites.

D. How Are Sites Listed on the NPL?

There are three mechanisms for
placing sites on the NPL for possible
remedial action (see 40 CFR 300.425(c)
of the NCP): (1) A site may be included
on the NPL if it scores sufficiently high
on the Hazard Ranking System (“HRS”),
which EPA promulgated as appendix A
of the NCP (40 CFR part 300). The HRS
serves as a screening tool to evaluate the
relative potential of uncontrolled
hazardous substances, pollutants or
contaminants to pose a threat to human
health or the environment. On
December 14, 1990 (55 FR 51532), EPA
promulgated revisions to the HRS partly
in response to CERCLA section 105(c),
added by SARA. The revised HRS
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evaluates four pathways: Ground water,
surface water, soil exposure, and air. As
a matter of Agency policy, those sites
that score 28.50 or greater on the HRS
are eligible for the NPL; (2) pursuant to
42 U.S.C. 9605(a)(8)(B), each State may
designate a single site as its top priority
to be listed on the NPL, without any
HRS score. This provision of CERCLA
requires that, to the extent practicable,
the NPL include one facility designated
by each State as the greatest danger to
public health, welfare, or the
environment among known facilities in
the State. This mechanism for listing is
set out in the NCP at 40 CFR
300.425(c)(2); (3) the third mechanism
for listing, included in the NCP at 40
CFR 300.425(c)(3), allows certain sites
to be listed without any HRS score, if all
of the following conditions are met:

e The Agency for Toxic Substances
and Disease Registry (ATSDR) of the
U.S. Public Health Service has issued a
health advisory that recommends
dissociation of individuals from the
release;

e EPA determines that the release
poses a significant threat to public
health; and

e EPA anticipates that it will be more
cost-effective to use its remedial
authority than to use its removal
authority to respond to the release.

EPA promulgated an original NPL of
406 sites on September 8, 1983 (48 FR
40658) and generally has updated it at
least annually.

E. What Happens to Sites on the NPL?

A site may undergo remedial action
financed by the Trust Fund established
under CERCLA (commonly referred to
as the “Superfund”) only after it is
placed on the NPL, as provided in the
NCP at 40 CFR 300.425(b)(1).
(“Remedial actions’ are those
“consistent with permanent remedy,
taken instead of or in addition to
removal actions * * *.” 42 U.S.C.
9601(24).) However, under 40 CFR
300.425(b)(2) placing a site on the NPL
“does not imply that monies will be
expended.” EPA may pursue other
appropriate authorities to respond to the
releases, including enforcement action
under CERCLA and other laws.

F. Does the NPL Define the Boundaries
of Sites?

The NPL does not describe releases in
precise geographical terms; it would be
neither feasible nor consistent with the
limited purpose of the NPL (to identify
releases that are priorities for further
evaluation), for it to do so. Indeed, the
precise nature and extent of the site are
typically not known at the time of
listing.

Although a CERCLA “facility” is
broadly defined to include any area
where a hazardous substance release has
“come to be located” (CERCLA section
101(9)), the listing process itself is not
intended to define or reflect the
boundaries of such facilities or releases.
Of course, HRS data (if the HRS is used
to list a site) upon which the NPL
placement was based will, to some
extent, describe the release(s) at issue.
That is, the NPL site would include all
releases evaluated as part of that HRS
analysis.

When a site is listed, the approach
generally used to describe the relevant
release(s) is to delineate a geographical
area (usually the area within an
installation or plant boundaries) and
identify the site by reference to that
area. However, the NPL site is not
necessarily coextensive with the
boundaries of the installation or plant,
and the boundaries of the installation or
plant are not necessarily the
“boundaries” of the site. Rather, the site
consists of all contaminated areas
within the area used to identify the site,
as well as any other location where that
contamination has come to be located,
or from where that contamination came.

In other words, while geographic
terms are often used to designate the site
(e.g., the “Jones Co. plant site”’) in terms
of the property owned by a particular
party, the site, properly understood, is
not limited to that property (e.g., it may
extend beyond the property due to
contaminant migration), and conversely
may not occupy the full extent of the
property (e.g., where there are
uncontaminated parts of the identified
property, they may not be, strictly
speaking, part of the “site”). The “‘site”
is thus neither equal to, nor confined by,
the boundaries of any specific property
that may give the site its name, and the
name itself should not be read to imply
that this site is coextensive with the
entire area within the property
boundary of the installation or plant. In
addition, the site name is merely used
to help identify the geographic location
of the contamination, and is not meant
to constitute any determination of
liability at a site. For example, the name
“Jones Co. plant site,” does not imply
that the Jones company is responsible
for the contamination located on the
plant site.

EPA regulations provide that the
Remedial Investigation (“RI”) “is a
process undertaken * * * to determine
the nature and extent of the problem
presented by the release” as more
information is developed on site
contamination, and which is generally
performed in an interactive fashion with
the Feasibility Study (“FS”) (40 CFR

300.5). During the RI/FS process, the
release may be found to be larger or
smaller than was originally thought, as
more is learned about the source(s) and
the migration of the contamination.
However, the HRS inquiry focuses on an
evaluation of the threat posed and
therefore the boundaries of the release
need not be exactly defined. Moreover,
it generally is impossible to discover the
full extent of where the contamination
“has come to be located” before all
necessary studies and remedial work are
completed at a site. Indeed, the known
boundaries of the contamination can be
expected to change over time. Thus, in
most cases, it may be impossible to
describe the boundaries of a release
with absolute certainty.

Further, as noted above, NPL listing
does not assign liability to any party or
to the owner of any specific property.
Thus, if a party does not believe it is
liable for releases on discrete parcels of
property, it can submit supporting
information to the Agency at any time
after it receives notice it is a potentially
responsible party.

For these reasons, the NPL need not
be amended as further research reveals
more information about the location of
the contamination or release.

G. How Are Sites Removed From the
NPL?

EPA may delete sites from the NPL
where no further response is
appropriate under Superfund, as
explained in the NCP at 40 CFR
300.425(e). This section also provides
that EPA shall consult with states on
proposed deletions and shall consider
whether any of the following criteria
have been met:

(i) Responsible parties or other
persons have implemented all
appropriate response actions required;

(ii) All appropriate Superfund-
financed response has been
implemented and no further response
action is required; or

(iii) The remedial investigation has
shown the release poses no significant
threat to public health or the
environment, and taking of remedial
measures is not appropriate.

H. May EPA Delete Portions of Sites
from the NPL as They Are Cleaned Up?

In November 1995, EPA initiated a
new policy to delete portions of NPL
sites where cleanup is complete (60 FR
55465, November 1, 1995). Total site
cleanup may take many years, while
portions of the site may have been
cleaned up and available for productive
use.
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I. What Is the Construction Completion
List (CCL)?

EPA also has developed an NPL
construction completion list (“CCL”) to
simplify its system of categorizing sites
and to better communicate the
successful completion of cleanup
activities (58 FR 12142, March 2, 1993).
Inclusion of a site on the CCL has no
legal significance.

Sites qualify for the CCL when: (1)
Any necessary physical construction is
complete, whether or not final cleanup
levels or other requirements have been
achieved; (2) EPA has determined that
the response action should be limited to
measures that do not involve
construction (e.g., institutional
controls); or (3) the site qualifies for
deletion from the NPL. For the most up-
to-date information on the CCL, see
EPA’s Internet site at http://
www.epa.gov/superfund.

J. What Is the Sitewide Ready for
Anticipated Use Measure?

The Sitewide Ready for Anticipated
Use measure (formerly called Sitewide
Ready-for-Reuse measure) represents
important Superfund accomplishments
and the measure reflects the high
priority EPA places on considering
anticipated future land use as part of
our remedy selection process. See
Guidance for Implementing the
Sitewide Ready-for-Reuse Measure, May
24, 2006, OSWER 9365.0-36. This
measure applies to final and deleted
sites where construction is complete, all
cleanup goals have been achieved, and
all institutional or other controls are in
place. EPA has been successful on many
occasions in carrying out remedial
actions that ensure protectiveness of
human health and the environment,
including current and future land users,
in a manner that allows contaminated
properties to be restored to
environmental and economic vitality

while ensuring protectiveness for
current and future land users. For
further information, please go to
http://www.epa.gov/superfund/
programs/recycle/tools/sitewide.htm.

II. Availability of Information to the
Public

A. May I Review the Documents
Relevant to This Final Rule?

Yes, documents relating to the
evaluation and scoring of the sites in
this final rule are contained in dockets
located both at EPA Headquarters and in
the Regional offices.

An electronic version of the public
docket is available through
www.regulations.gov (see table below
for Docket Identification numbers).
Although not all Docket materials may
be available electronically, you may still
access any of the publicly available
Docket materials through the Docket
facilities identified below in section II
D.

Site name City/State FDMS Docket ID No.
Lusher Street Ground Water Contamination ..... Elkhart, IN ................ EPA-HQ-SFUND-2007-0685.
Plating, INC. ..vovieiiiceeeee e Great Bend, KS ....... EPA-HQ-SFUND-2007-0686.
Washington County Lead District—OId Mines ..... Old Mines, MO ........ EPA-HQ-SFUND-2007-0687.
Washington County Lead District—Potosi ........... Potosi, MO ............... EPA-HQ-SFUND-2007-0688.

Washington County Lead District—Richwoods ...

Sherwin-Williams/Hilliards Creek
Chem-Fab
San German Ground Water Contamination
Donna Reservoir and Canal System
Midessa Ground Water Plume
San Jacinto River Waste Pits ....
Hidden Lane Landfill

Richwoods, MO
Gibbsboro, NJ

Doylestown, PA
San German, PR

EPA-HQ-SFUND-2007-0689.
EPA-HQ-SFUND-2006-0242.
EPA-HQ-SFUND-2007-0691.
EPA-HQ-SFUND-2007-0692.

Donna, TX ....cccceevene EPA-HQ-SFUND-2007-0693.
Odessa, TX ....cccoeuee. EPA-HQ-SFUND-2007-0694.
Harris County, TX .... | EPA-HQ-SFUND-2007-0695.
............................................................ Sterling, VA ............. | EPA-HQ-SFUND-2007-0696.

B. What Documents Are Available for
Review at the Headquarters Docket?

The Headquarters Docket for this rule
contains, for each site, the HRS score
sheets, the Documentation Record
describing the information used to
compute the score, pertinent
information regarding statutory
requirements or EPA listing policies that
affect the site, and a list of documents
referenced in the Documentation
Record. For sites that received
comments during the comment period,
the Headquarters Docket also contains a
Support Document that includes EPA’s
responses to comments.

C. What Documents Are Available for
Review at the Regional Dockets?

The Regional Dockets contain all the
information in the Headquarters Docket,
plus the actual reference documents
containing the data principally relied
upon by EPA in calculating or
evaluating the HRS score for the sites
located in their Region. These reference
documents are available only in the

Regional Dockets. For sites that received
comments during the comment period,
the Regional Docket also contains a
Support Document that includes EPA’s
responses to comments.

D. How Do I Access the Documents?

You may view the documents, by
appointment only, after the publication
of this rule. The hours of operation for
the Headquarters Docket are from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding Federal holidays.
Please contact the Regional Dockets for

ours.

Following is the contact information
for the EPA Headquarters: Docket
Coordinator, Headquarters, U.S.
Environmental Protection Agency,
CERCLA Docket Office, 1301
Constitution Avenue, EPA West, Room
3340, Washington, DC 20004; (202) 566—
1744.

The contact information for the
Regional Dockets is as follows:

Joan Berggren, Region 1 (CT, ME, MA,

NH, RI, VT), U.S. EPA, Superfund

Records and Information Center,
Mailcode HSC, One Congress Street,
Suite 1100, Boston, MA 02114-2023;
(617) 918-1417.

Dennis Munhall, Region 2 (NJ, NY, PR,
VI), U.S. EPA, 290 Broadway, New
York, NY 10007-1866; (212) 637—
4343.

Dawn Shellenberger (ASRC), Region 3
(DE, DC, MD, PA, VA, WV), U.S. EPA,
Library, 1650 Arch Street, Mailcode
3PM52, Philadelphia, PA 19103; (215)
814-5364.

Debbie Jourdan, Region 4 (AL, FL, GA,
KY, MS, NC, SC, TN), U.S. EPA, 61
Forsyth Street, SW., 9th floor, Atlanta,
GA 30303; (404) 562—8862.

Janet Pfundheller, Region 5 (IL, IN, MI,
MN, OH, WI), U.S. EPA, Records
Center, Superfund Division SRC-7],
Metcalfe Federal Building, 77 West
Jackson Boulevard, Chicago, IL 60604;
(312) 353-5821.

Brenda Cook, Region 6 (AR, LA, NM,
OK, TX), U.S. EPA, 1445 Ross
Avenue, Mailcode 6SF-RA, Dallas,
TX 75202—-2733; (214) 665—7436.
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Michelle Quick, Region 7 (IA, KS, MO,
NE), U.S. EPA, 901 North 5th Street,
Kansas City, KS 66101; (913) 551—
7335.

Gwen Christiansen, Region 8 (CO, MT,
ND, SD, UT, WY), U.S. EPA, 1595
Wynkoop Street, Mailcode 8EPR-B,
Denver, CO 80202-1129; (303) 312—
6463.

Dawn Richmond, Region 9 (AZ, CA, HI,
NV, AS, GU), U.S. EPA, 75 Hawthorne

Street, San Francisco, CA 94105; (415)
972-3097.

Ken Marcy, Region 10 (AK, ID, OR,
WA), U.S. EPA, 1200 6th Avenue,
Mail Stop ECL-115, Seattle, WA
98101; (206) 553—2782.

E. How May I Obtain a Current List of
NPL Sites?

You may obtain a current list of NPL
sites via the Internet at http://

www.epa.gov/superfund/ (look under
the Superfund sites category) or by
contacting the Superfund Docket (see
contact information above).

II1. Contents of This Final Rule
A. Additions to the NPL

This final rule adds the following 12
sites to the NPL, all to the General
Superfund Section:

State Site name City/county
IN ...... Lusher Street Ground Water ContamiNation .............coouiiiiiiiiiie ettt se e sneesaeeennes Elkhart.

KS ... Plating, INC ....ooiiiie e Great Bend.
MO .... | Washington County Lead District—OIld Mines .... Old Mines.
MO .... | Washington County Lead District—Potosi ............. Potosi.

MO .... | Washington County Lead District—Richwoods ...... Richwoods.
NJ ...... Sherwin-Williams/HIllArAdS CrEEK ..........oueoiiiiiiiiieiieit ettt b et e bt ea e et eae et e eae e b e aneennenneas Gibbsboro.
PA ... (O] 1Yo = o RSP P P PPRPURTSUPPORN Doylestown.
PR ..... San German Ground Water Contamination San German.
> ... Donna Reservoir and Canal System .................. Donna.
> ... Midessa Ground Water Plume Odessa.
> ... San Jacinto River Waste Pits Harris County.
VA ... Hidden Lane Landfill ............... Sterling.

B. What Did EPA Do With the Public
Comments It Received?

EPA reviewed all comments received
on the sites in this rule and responded
to all relevant comments.

Four sites had no comments following
proposal: Washington County Lead
District—Richwoods (MQ), Chem-Fab
(PA), Midessa Ground Water Plume
(TX), and Plating, Inc (KS). One
comment supporting cleanup was
incorrectly submitted to the Plating, Inc.
docket because of an erroneous docket
number, but actually was discussing
Hidden Lane Landfill (VA). Two sites
had only comments favoring listing and/
or suggesting cleanup was needed:
Lusher Street Ground Water
Contamination (IN) and Donna
Reservoir and Canal System (TX). One
site, San Jacinto River Waste Pits (TX),
had a number of comments favoring
listing and cleanup. One of the
comments urged EPA not only to list the
site but also to consider environmental
targets, which were not used in scoring
the site. EPA will change the HRS
scoring record to indicate
environmental targets were not scored
but should be considered when EPA
performs more extensive investigation
under the RI/FS. One other comment on
the site requested an extension of the
comment period due to a delay of one
week in receiving materials. EPA
extended the comment period one week
but received no additional comments.

EPA received nine comments on the
Hidden Lane Landfill (VA) proposed
site. None of the comments opposed
listing; they asked the site be cleaned up

quickly and offered suggestions for how
best to accomplish this. EPA will keep
citizens informed of the site
investigation and clean up alternatives,
and will offer citizens an opportunity to
comment on cleanup options before
final remedies are determined. One of
the nine comments, from the Loudoun
County Board of Supervisors, discussed
land use policies and legislative actions
by the county at the site. The comment
also specifically stated the county did
not oppose listing, but mentioned
several clerical errors in the
documentation record for which the
county sought clarification/correction.
None of the errors affected the listing
score, but EPA will make changes in the
documentation record to correct the
errors, mostly related to site history and
the misidentification of the values for
one sample not used in scoring.

Four sites received adverse comments
on the HRS score and/or listing. These
site comments are being addressed
individually in response to comments
documents available concurrently with
the publication of this final rule. These
sites are San German Ground Water
Contamination (PR), Washington
County Lead District—0Old Mines (MO),
Washington County Lead District—
Potosi (MO), and Sherwin-Williams/
Hilliards Creek (NJ). Please refer to the
docket for EPA’s responses to these
comments.

EPA also received a comment, not
directed at any particular site, for all
sites in the April 19, 2006, proposed
rule. The comment suggested that listing
is inconsistent with the separation of
powers doctrine and listing these sites

should only be done by Congress. The
Supreme Court has stated that “when
Congress confers decision-making
authority upon agencies [it] must lay
down by legislative act an intelligible
principle to which the person or body
authorized to act is directed to
conform.” Whitman v. American
Trucking Ass’ns, Inc., 531 U.S. 457, 472
(2001) (internal citation and
punctuation omitted). The Court also
noted that “[i]n the history of the Court
we have found the requisite ‘intelligible
principle’ lacking in only two statutes,
one of which provided literally no
guidance for the exercise of discretion,
and the other of which conferred
authority to regulate the entire economy
on the basis of no more precise a
standard than stimulating the economy
by assuring ‘fair competition.” ”’ Id. at
474, CERCLA section 105(a)(8)(A)
provides several considerations for EPA
when ‘““determining priorities among
releases or threatened releases
throughout the United States” and
listing decisions are based upon these
considerations, under CERCLA section
105(a)(8)(B). Accordingly, EPA may
properly make NPL listing
determinations.

All comments that were received by
EPA are contained in the Headquarters
Docket and are also listed in EPA’s
electronic public Docket and comment
system at www.regulations.gov.
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IV. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

1. What Is Executive Order 128667

Under Executive Order 12866, (58 FR
51735 (October 4, 1993)) the Agency
must determine whether a regulatory
action is “significant”” and therefore
subject to Office of Management and
Budget (OMB) review and the
requirements of the Executive Order.
The Order defines ‘‘significant
regulatory action” as one that is likely
to result in a rule that may: (1) Have an
annual effect on the economy of $100
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

2. Is This Final Rule Subject to
Executive Order 12866 Review?

No. The listing of sites on the NPL
does not impose any obligations on any
entities. The listing does not set
standards or a regulatory regime and
imposes no liability or costs. Any
liability under CERCLA exists
irrespective of whether a site is listed.
It has been determined that this action
is not a ““significant regulatory action”
under the terms of Executive Order
12866 and is therefore not subject to
OMB review.

B. Paperwork Reduction Act

1. What Is the Paperwork Reduction
Act?

According to the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., an agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
that requires OMB approval under the
PRA, unless it has been approved by
OMB and displays a currently valid
OMB control number. The OMB control
numbers for EPA’s regulations, after
initial display in the preamble of the
final rules, are listed in 40 CFR part 9.

2. Does the Paperwork Reduction Act
Apply to This Final Rule?

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. EPA has
determined that the PRA does not apply
because this rule does not contain any
information collection requirements that
require approval of the OMB.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in 40
CFR are listed in 40 CFR part 9.

C. Regulatory Flexibility Act

1. What Is the Regulatory Flexibility
Act?

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. 601 et seq., as amended by
the Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996) whenever an agency is required to
publish a notice of rulemaking for any
proposed or final rule, it must prepare
and make available for public comment
a regulatory flexibility analysis that
describes the effect of the rule on small
entities (i.e., small businesses, small
organizations, and small governmental
jurisdictions). However, no regulatory
flexibility analysis is required if the
head of an agency certifies the rule will
not have a significant economic impact
on a substantial number of small
entities. SBREFA amended the
Regulatory Flexibility Act to require
Federal agencies to provide a statement
of the factual basis for certifying that a
rule will not have a significant
economic impact on a substantial
number of small entities.

2. How Has EPA Complied With the
Regulatory Flexibility Act?

This rule listing sites on the NPL does
not impose any obligations on any
group, including small entities. This
rule also does not establish standards or
requirements that any small entity must
meet, and imposes no direct costs on
any small entity. Whether an entity,
small or otherwise, is liable for response
costs for a release of hazardous
substances depends on whether that
entity is liable under CERCLA section
107(a). Any such liability exists
regardless of whether the site is listed
on the NPL through this rulemaking.
Thus, this rule does not impose any
requirements on any small entities. For
the foregoing reasons, I certify that this
rule will not have a significant
economic impact on a substantial
number of small entities.

D. Unfunded Mandates Reform Act

1. What Is the Unfunded Mandates
Reform Act (UMRA)?

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal Agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100 million
or more in any one year. Before EPA
promulgates a rule where a written
statement is needed, section 205 of the
UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective, or least burdensome
alternative that achieves the objectives
of the rule. The provisions of section
205 do not apply when they are
inconsistent with applicable law.
Moreover, section 205 allows EPA to
adopt an alternative other than the least
costly, most cost-effective, or least
burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
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to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

2. Does UMRA Apply to This Final
Rule?

No, EPA has determined that this rule
does not contain a Federal mandate that
may result in expenditures of $100
million or more for State, local, and
tribal governments in the aggregate, or
by the private sector in any one year.
This rule will not impose any federal
intergovernmental mandate because it
imposes no enforceable duty upon State,
tribal or local governments. Listing a
site on the NPL does not itself impose
any costs. Listing does not mean that
EPA necessarily will undertake
remedial action. Nor does listing require
any action by a private party or
determine liability for response costs.
Costs that arise out of site responses
result from site-specific decisions
regarding what actions to take, not
directly from the act of listing a site on
the NPL.

For the same reasons, EPA also has
determined that this rule contains no
regulatory requirements that might
significantly or uniquely affect small
governments. In addition, as discussed
above, the private sector is not expected
to incur costs exceeding $100 million.
EPA has fulfilled the requirement for
analysis under the Unfunded Mandates
Reform Act.

E. Executive Order 13132: Federalism

What Is Executive Order 13132 and Is It
Applicable to This Final Rule?

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

Under section 6 of Executive Order
13132, EPA may not issue a regulation
that has federalism implications, that
imposes substantial direct compliance
costs, and that is not required by statute,
unless the Federal government provides
the funds necessary to pay the direct

compliance costs incurred by State and
local governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts State
law, unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation. This final rule does not have
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. Thus, the
requirements of section 6 of the
Executive Order do not apply to this
rule.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

1. What Is Executive Order 131757

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 6, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have ““substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes.”

2. Does Executive Order 13175 Apply to
This Final Rule?

This final rule does not have tribal
implications. It will not have substantial
direct effects on tribal governments, on
the relationship between the Federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this final rule.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

1. What Is Executive Order 130457

Executive Order 13045: ‘“Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997) applies to any rule that:

(1) is determined to be “‘economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

2. Does Executive Order 13045 Apply to
This Final Rule?

This rule is not subject to Executive
Order 13045 because it is not an
economically significant rule as defined
by Executive Order 12866, and because
the Agency does not have reason to
believe the environmental health or
safety risks addressed by this section
present a disproportionate risk to
children.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Usage

Is this Rule Subject to Executive Order
132117

This rule is not a “significant energy
action” as defined in Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001) because it is not likely to have
a significant adverse effect on the
supply, distribution, or use of energy.

L. National Technology Transfer and
Advancement Act

1. What Is the National Technology
Transfer and Advancement Act?

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), Pub. L. 104-113,
section 12(d) (15 U.S.C. 272 note),
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. The NTTAA directs EPA to
provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.
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2. Does the National Technology
Transfer and Advancement Act Apply
to This Final Rule?

No. This rulemaking does not involve
technical standards. Therefore, EPA did
not consider the use of any voluntary
consensus standards.

J. Congressional Review Act

1. Has EPA Submitted This Rule to
Congress and the General Accounting
Office?

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, that includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA has submitted
a report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A “‘major rule”
cannot take effect until 60 days after it
is published in the Federal Register.
This rule is not a “major rule” as
defined by 5 U.S.C. 804(2).

2. Could the Effective Date of This Final
Rule Change?

Provisions of the Congressional
Review Act (CRA) or section 305 of
CERCLA may alter the effective date of
this regulation.

Under the CRA, 5 U.S.C. 801(a),
before a rule can take effect the federal
agency promulgating the rule must
submit a report to each House of the
Congress and to the Comptroller
General. This report must contain a
copy of the rule, a concise general
statement relating to the rule (including
whether it is a major rule), a copy of the
cost-benefit analysis of the rule (if any),
the agency’s actions relevant to
provisions of the Regulatory Flexibility
Act (affecting small businesses) and the

Unfunded Mandates Reform Act of 1995
(describing unfunded federal
requirements imposed on state and local
governments and the private sector),
and any other relevant information or
requirements and any relevant
Executive Orders.

EPA has submitted a report under the
CRA for this rule. The rule will take
effect, as provided by law, within 30
days of publication of this document,
since it is not a major rule. Section
804(2) defines a major rule as any rule
that the Administrator of the Office of
Information and Regulatory Affairs
(OIRA) of the Office of Management and
Budget (OMB) finds has resulted in or
is likely to result in: An annual effect on
the economy of $100,000,000 or more; a
major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic and
export markets. NPL listing is not a
major rule because, as explained above,
the listing, itself, imposes no monetary
costs on any person. It establishes no
enforceable duties, does not establish
that EPA necessarily will undertake
remedial action, nor does it require any
action by any party or determine its
liability for site response costs. Costs
that arise out of site responses result
from site-by-site decisions about what
actions to take, not directly from the act
of listing itself. Section 801(a)(3)
provides for a delay in the effective date
of major rules after this report is
submitted.

3. What Could Cause a Change in the
Effective Date of This Rule?

Under 5 U.S.C. 801(b)(1) a rule shall
not take effect, or continue in effect, if
Congress enacts (and the President

TABLE 1.—GENERAL SUPERFUND SECTION

signs) a joint resolution of disapproval,
described under section 802.

Another statutory provision that may
affect this rule is CERCLA section 305,
which provides for a legislative veto of
regulations promulgated under
CERCLA. Although INS v. Chadha, 462
U.S. 919,103 S. Ct. 2764 (1983) and Bd.
of Regents of the University of
Washington v. EPA, 86 F.3d 1214, 1222
(DC Cir. 1996) cast the validity of the
legislative veto into question, EPA has
transmitted a copy of this regulation to
the Secretary of the Senate and the Clerk
of the House of Representatives.

If action by Congress under either the
CRA or CERCLA section 305 calls the
effective date of this regulation into
question, EPA will publish a document
of clarification in the Federal Register.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
substances, Hazardous waste,
Intergovernmental relations, Natural
resources, Oil pollution, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Dated: March 10, 2008.

Susan Parker Bodine,
Assistant Administrator, Office of Solid Waste
and Emergency Response.

m 40 CFR part 300 is amended as
follows:

PART 300—[AMENDED]

m 1. The authority citation for part 300
continues to read as follows:

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,
1991 Comp., p- 351; E.O. 12580, 52 FR 2923,
3 CFR, 1987 Comp., p. 193.

m 2. Table 1 of Appendix B to part 300
is amended by adding the following
sites in alphabetical order to read as
follows:

Appendix B to Part 300—National
Priorities List

State Site name City/county Notes =
IN ... Lusher Street Ground Water Contamination ............ccoiiiiiieiiiiieen et Elkhart.

KS ..... [ 11 o TR o Lo PP SO SUPP PR PPR PP Great Bend.

MO .... Washington County Lead District—OId MINES ..o Old Mines.

MO .... Washington County Lead DiStriCt—PoOtOSi ..........cccoiriiiiiiiii s Potosi.
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TABLE 1.—GENERAL SUPERFUND SECTION—Continued
State Site name City/county Notes
MO ... :Nashington County [ead District—RichW(:ods ......................... * ................................. * ......................... Ric*:hwoods. *
NJ ...... *Sherwin-WiIIiams/HiIIi*ards Creek * ................................ * ................................. * ......................... Gil;bsboro. *
PA ... *Chem-Fab ** ................................ * ................................. * ......................... Do*ylestown. *
PR ... *San German Ground*Water Contaminatio; .............................. * ................................. * ......................... Sa*n German. *
> ... *Donna Reservoir and* Canal System * ................................. * ................................. * ......................... Do*nna *
™> ... ;\/Iidessa Ground Wat*er Plume * ................................. * ................................. * ......................... Od*essa *
X ... *San Jacinto River W;ste Pits * ................................ * ................................. * ......................... Ha*rris County. *
VA ... ;-|idden Lane LandfiII*.................................*. ................................ * ................................. * ......................... St;rling. *

a A = Based on issuance of health advisory by Agency for Toxic Substance and Disease Registry (HRS score need not be > 28.50).

C = Sites on Construction Completion list.

S = State top priority (HRS score need not be > 28.50).

P = Sites with partial deletion(s).

* * * * *

[FR Doc. E8-5557 Filed 3—18-08; 8:45 am]
BILLING CODE 6560-50-P

OFFICE OF PERSONNEL
MANAGEMENT

48 CFR Part 2152

Precontract Provisions and Contract
Clauses

CFR Correction

In Title 48 of the Code of Federal
Regulations, Parts 1500 to 2899, revised
as of October 1, 2007, on page 440, in
section 2152.370, reinstate paragraphs
(a) and (b) before the table to read as
follows:

2152.370 Use of the matrix.

(a) The matrix in this section lists the
FAR and LIFAR clauses to be used with
the FEGLI Program contract. The clauses
are to be incorporated in the contract in
full text.

(b) Certain contract clauses are
mandatory for FEGLI Program contracts.
Other clauses are to be used only when
made applicable by pertinent sections of
the FAR or LIFAR. An “M” in the “Use
Status’” column indicates that the clause
is mandatory. An “A” indicates that the

clause is to be used only when the

applicable conditions are met.
* * * * *

[FR Doc. 08-55504 Filed 3—-18-08; 8:45 am]|
BILLING CODE 1505-01-S

DEPARTMENT OF TRANSPORTATION
Office of the Secretary

49 CFR Part 1
[Docket No. OST 2008-0103]
RIN 2105-AD73

Organization and Delegation of Powers
and Duties; Secretarial Succession

AGENCY: Office of the Secretary of
Transportation (OST), DOT.

ACTION: Final rule.

SUMMARY: This amendment will revise
the order of Secretarial succession for
the Department. This action is taken on
the Department’s initiative.

DATES: Effective Date: March 19, 2008.

FOR FURTHER INFORMATION CONTACT:
Donna O’Berry, Office of the Assistant
General Counsel for Operations,
Department of Transportation, 1200
New Jersey Avenue, SE., Room W96—
317, Washington, DC 20590; Telephone
(202) 366-6136.

SUPPLEMENTARY INFORMATION:
Background

In 49 CFR 1.26, the order of
succession to act as Secretary of
Transportation is set forth as follows:
The Deputy Secretary, Under Secretary
of Transportation for Policy, General
Counsel, Assistant Secretary for
Aviation and International Affairs,
Assistant Secretary for Transportation
Policy, Assistant Secretary for Budget
and Programs, Assistant Secretary for
Governmental Affairs, Assistant
Secretary for Administration, Federal
Aviation Administrator, Federal
Aviation Administration Regional
Administrator, Southwest Region,
Federal Aviation Administrator
Regional Administrator, Great Lakes
Region.

Section 102(e) of title 49, United
States Code, authorizes the Secretary to
prescribe the order of succession for the
Department’s Assistant Secretaries and
the General Counsel. We are updating
our Secretarial Order of Succession to
reflect recent Secretarial decisions
concerning the order of succession for
Assistant Secretaries of Transportation.

As this rule relates solely to
Departmental organization, procedures,
and practice, notice and comment on it
are unnecessary under 5 U.S.C. 553(b).
In addition, the Secretary finds that
security and continuity of operations
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interests constitute good cause for
making this rule effective upon
publication pursuant to 5 U.S.C.
553(d)(2).

Regulatory Analyses and Notices

A. Executive Order 12866 and DOT
Regulatory Policies and Procedures

This final rule is not considered a
significant regulatory action under
Executive Order 12866 (‘Regulatory
Planning and Process”), and the
Regulatory Policies and Procedures of
the Department of Transportation (44 FR
11034). There are no costs associated
with this rule.

B. Executive Order 13132

This final rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132 (“Federalism’). This final rule
does not have a substantial direct effect
on, or sufficient federalism implications
for, the States, nor would it limit the
policymaking discretion of the States.
Therefore, the consultation
requirements of Executive Order 13132
do not apply.

C. Executive Order 13175

This final rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13175 (“Consultation and Coordination
with Indian Tribal Governments’).
Because this final rule does not
significantly or uniquely affect the
communities of the Indian tribal
governments and does not impose
substantial direct compliance costs, the
funding and consultation requirements
of Executive Order 13175 do not apply.

D. Regulatory Flexibility Act

Because no notice of proposed
rulemaking is required for this rule
under the Administrative Procedure Act
(5 U.S.C. 553), the provisions of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) do not apply.

E. Paperwork Reduction Act

This final rule contains no
information collection requirements
under the Paperwork Reduction Act of
1995 (44 U.S.C. 3501-3520).

F. Unfunded Mandates Reform Act

The Department has determined that
the requirements of Title II of the
Unfunded Mandates Reform Act of 1995
do not apply to this rulemaking.

List of Subjects in 49 CFR Part 1

Authority delegations (Government
agencies), Organization and functions
(Government agencies).

m In consideration of the foregoing, Part
1 of Title 49, Code of Federal
Regulations, is amended as follows:

PART 1—ORGANIZATION AND
DELEGATION OF POWERS AND
DUTIES

m 1. The authority citation for part 1
continues to read as follows:

Authority: 49 U.S.C. 322; 28 U.S.C. 2672;
31 U.S.C. 3711(a)(2); Pub. L. 101-552, 104
Stat. 2736; Pub. L. 106-159, 113 Stat. 1748;
Pub. L. 107-71, 115 Stat. 597; Pub. L. 107—
295, 116 Stat. 2064; Pub. L. 107—295, 116 Stat
2065; Pub. L. 107-296, 116 Stat. 2135; 41
U.S.C. 414; Pub. L. 108—-426, 118 Stat. 2423.

m 2. Amend § 1.26 by revising paragraph
(a) to read as follows:

§1.26 Secretarial succession.

(a) The following officials, in the
order indicated, shall act as Secretary of
Transportation, in case of the absence or
disability of the Secretary, until the
absence or disability ceases, or in the
case of a vacancy, until a successor is
appointed. Notwithstanding the
provisions of this section, the President
retains discretion, to the extent
permitted by the law, to depart from this
order in designating an acting Secretary
of Transportation.

(1) Deputy Secretary.

(2) Under Secretary of Transportation
for Policy.

(3) General Counsel.

(4) Assistant Secretary for Budget and
Programs.

(5) Assistant Secretary for
Transportation Policy.

(6) Assistant Secretary for
Governmental Affairs.

(7) Assistant Secretary for Aviation
and International Affairs.

(8) Assistant Secretary for
Administration.

(9) Federal Aviation Administrator.

(10) Federal Aviation Administration
Regional Administrator, Southwest
Region.

(11) Federal Aviation Administration
Regional Administrator, Great Lakes
Region.

Issued in Washington, DC on March 10,
2008.

Mary E. Peters,

Secretary of Transportation.

[FR Doc. E8-5543 Filed 3—-18-08; 8:45 am]
BILLING CODE 4910-62-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 071106671-8403-03]
RIN 0648—-XD67

Fisheries of the Exclusive Economic
Zone Off Alaska; Inseason Adjustment
to the 2008 Sablefish Total Allowable
Catch in the West Yakutat and
Southeast Outside Districts;
Correction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Correction to a final rule;
request for comments.

SUMMARY: NMFS is adjusting the 2008
total allowable catch (TAC) amounts for
sablefish in the West Yakutat and
Southeast Outside Districts. This action
is necessary because NMFS has
determined that these TACs were
incorrectly specified in the Federal
Register on February 27, 2008 (73 FR
10562). This action will ensure the
sablefish TAC does not exceed the
appropriate amount based on the best
available scientific information for
sablefish in the West Yakutat and
Southeast Outside Districts. This action
is consistent with the goals and
objectives of the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP).

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), March 14, 2008, through
2400 hrs, A.L.t., December 31, 2008.
Comments must be received at the
following address no later than 4:30
p.m., A.lLt., March 31, 2008.
ADDRESSES: Send comments to Sue
Salveson, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region, NMFS, Attn:
Ellen Sebastian. You may submit
comments, identified by 0648—-XD67, by
any one of the following methods:

e Electronic Submissions: Submit all
electronic public comments via the
Federal eRulemaking Portal website at
http://www.regulations.gov;

e Mail: P.O. Box 21668, Juneau, AK
99802;

e Fax: (907) 586—7557; or

e Hand delivery to the Federal
Building: 709 West 9th Street, Room
420A, Juneau, AK.

Instructions: All comments received
are a part of the public record and will
generally be posted to http://
www.regulations.gov without change.
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All Personal Identifying Information (for
example, name, address, etc.)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit Confidential Business
Information or otherwise sensitive or
protected information.

NMFS will accept anonymous
comments. Attachments to electronic
comments will be accepted in Microsoft
Word, Excel, WordPerfect, or Adobe
PDF file formats only.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586—7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
Gulf of Alaska (GOA) according to the
FMP prepared by the North Pacific
Fishery Management Council (Council)
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The 2008 sablefish TAC was
incorrectly specified as 1,950 mt in the
West Yakutat and 3,390 mt in the
Southeast Qutside Districts of the GOA
in the 2008 and 2009 harvest
specifications for groundfish in the GOA
(73 FR 10562, February 27, 2008). In
November 2007, the Council’s GOA
Plan Team compiled the final 2007
Stock Assessment and Fisheries
Evaluation (SAFE) report for the GOA
groundfish fisheries, dated November
2007. Due to an inadvertent error,
incorrect amounts from the 2007 SAFE
report for West Yakutat and Southeast
Outside sablefish were presented to the
Council, its Statistical and Scientific
Committee, and its Advisory Panel.
These amounts were 1,950 mt for West
Yakutat and 3,390 mt for Southeast
Outside. The correct amount should
have been 2,120 mt for West Yakutat
and 3,220 mt for Southeast Outside and
are found in the 2007 SAFE report for
sablefish. This results in a 170 mt
increase for West Yakutat and a

decrease of 170 mt for Southeast
Outside. The Council adopted the
incorrect amounts and Secretary of
Commerce published the incorrect
amounts in the 2008 and 2009 final
harvest specifications for groundfish in
the GOA (73 FR 10562, February 27,
2008).

In accordance with 50 CFR
679.25(a)(1)(iii) and § 679.25(a)(2)(i)(B),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that, based on the November
2007 SAFE report for this fishery, the
current West Yakutat and Southeast
Outside TACs were incorrectly
specified. Consequently, the Regional
Administrator is adjusting the 2008
West Yakutat TAC to 2,120 mt and the
Southeast Outside TAC to 3,220 mt.

Pursuant to §679.20(a)(4), Table 3 of
the 2008 and 2009 final harvest
specifications for groundfish in the GOA
(73 FR 10562, February 27, 2008) is
revised for the 2008 sablefish TACs
consistent with this adjustment.

TABLE 3 - FINAL 2008 SABLEFISH TAC SPECIFICATIONS IN THE GULF OF ALASKA AND ALLOCATIONS TO HOOK-AND-LINE

AND TRAWL GEAR
(values are rounded to the nearest metric ton)

Area/District TAC Hook-and-line apportionment Trawl apportionment
Western 1,890 1,512 378
Central 5,500 4,400 1,100
West Yakutat? 2,120 1,853 267
Southeast Outside 3,220 3,220 0
Total 12,730 10,985 1,745

1Represents an allocation of 5 percent of the combined Eastern Regulatory Area sablefish TAC to trawl gear in the WYK District.

The hook—and-line apportionment of
the sablefish TAC is further allocated as
to the sablefish Individual Fishing
Program (IFQ). For illustrative purposes,
this adjustment would change an IFQQ
allocation of 10,000 pounds based on
88,472 quota share units in the West
Yakutat District to 11,010 pounds. This
adjustment would change an IFQ
allocation of 10,000 pounds based on
143,562 quota share units in Southeast
Outside District to 9,499 pounds. The
decrease of the Southeast Outside TAC
affects 445 IFQ permits.

Correction

In rule FR Doc. E8-3531 published on
February 27, 2008 (73 FR 10562) make
the following correction: In Table 3 on
page 10570, correct the ““1,950” TAC for
the West Yakutat district to read
“2,120” and correct the “3,390” TAC for
the Southeast Outside district to read
3,220,

Classification

This action responds to the best
available information on stock
abundance for the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
contrary to the public interest. This
requirement is contrary to the public
interest as it would raise conservation
concerns as the sablefish TAC in the
Southeast Outside District based on the
best scientific information available
would be exceeded.The sablefish IFQ
hook-and-line fishery opened on March
8, 2008. If this inseason adjustment is
not effective immediately, the hook-and-
line sablefish allocations will be
incorrect. U.S. fishing vessels have
demonstrated the capacity to catch the
TAC allocations in these fisheries. An
IFQ permit holder is allocated a
dedicated and transferable amount of

fish for the year. Constituents are each
allocated amounts from several pounds
that may be harvested in one fishing
trip, to many thousands of pounds. It is
possible that some IFQ permit holders,
particularly of Southeast Outside
sablefish IFQ), have at this time already
exceeded the amount that a corrected
permit would authorize. Immediate
effectiveness of this inseason
adjustment will allow NMFS to issue
correct IFQ allocations. The immediate
effectiveness of this action is required to
provide consistent management and
conservation of fishery resources based
on the best available scientific
information, and to give the fishing
industry the earliest possible
opportunity to plan its fishing
operations.

Also, it would constrain fishermen in
West Yakutat District from realizing
economic benefits from correct
allocations of IFQ and would allow for
harvests in the Southeast Outside
District that exceed the appropriate
allocations for sablefish.
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NMFS was unable to publish a notice
providing time for public comment
because NMFS only became aware from
a member of the industry of the
incorrectly specified TAC as of March 6,
2008, and the IFQ fishery opened March
8, 2008. Additional time for prior public
comment would raise conservation
concerns for the sablefish allocation in
the Southeast Outside District.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

Under §679.25(c)(2), interested
persons are invited to submit written
comments on this action to the above
address until March 31, 2008.

This action is required by § 679.20
and § 679.25 and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: March 14, 2008.
Samuel D. Rauch III

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 08—1053 Filed 3-14-08; 4:27 pm]
BILLING CODE 3510-22-S



14731

Proposed Rules

Federal Register
Vol. 73, No. 54

Wednesday, March 19, 2008

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2006—-24261; Directorate
Identifier 2006—-NE-12—-AD]

RIN 2120-AA64

Airworthiness Directives; General
Electric Company Aircraft Engines
(GEAE) CT7-8A Turboshaft Engines

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to
supersede an existing airworthiness
directive (AD) for certain GEAE CT7-8A
turboshaft engines. That AD currently
requires initial and repetitive
inspections of the electrical chip
detectors for the No. 3 bearing. This
proposed AD would require removing
certain GEAE CT7-8A turboshaft
engines within 6,200 cycles-since-new.
This proposed AD results from
investigation for the root causes of two
failures of the No. 3 bearing. We are
proposing this AD to prevent failure of
the No. 3 bearing due to contamination
by Aluminum Oxide, which could
result in a possible dual in-flight
shutdown of the engines.

DATES: We must receive any comments
on this proposed AD by May 19, 2008.

ADDRESSES: Use one of the following
addresses to comment on this proposed
AD.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the instructions for sending your
comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 1200
New Jersey Avenue, SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5

p-m., Monday through Friday, except
Federal holidays.

e Fax:(202) 493-2251.

Contact General Electric Aircraft
Engines CT7 Series Turboprop Engines,
1000 Western Ave., Lynn, MA 01910;
telephone (781) 594—-3140, fax (781)
594-4805, for the service information
identified in this proposed AD.

FOR FURTHER INFORMATION CONTACT:
Christopher Richards, Aerospace
Engineer, Engine Certification Office,
FAA, Engine and Propeller Directorate,
12 New England Executive Park,
Burlington, MA 01803; e-mail:
christopher.j.richards@faa.gov;
telephone (731) 238-7133; fax (781)
238-7199.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments
regarding this proposal. Send your
comments to an address listed under
ADDRESSES. Include “Docket No. FAA—
2006—24261; Directorate Identifier
2006—-NE-12—-AD" in the subject line of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments received by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of the DMS
Web site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You may
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78) or you may visit http://
www.regulations.gov.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,

except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is the
same as the Mail address provided in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

Discussion

The FAA proposes to amend 14 CFR
part 39 by superseding AD 2006—-06-51,
Amendment 39-14566 (71 FR 19627,
April 17, 2006). That AD requires:

e Within 25 hours time-in-service
after the effective date of that AD,
inspecting the electrical chip detector
assembly.

e Staggering the inspection intervals
so the chip detectors on both engines on
the same helicopter are not inspected at
the same time.

o Thereafter, within 25 hours time-
since-last inspection, performing a
repetitive inspection, and

e If the chip detector assembly
contains any bearing material, replacing
the engine.

That AD was the result of two failures
of the No. 3 bearing in GEAE CT7-8A
turboshaft engines. That condition, if
not corrected, could result in a possible
dual in-flight shutdown of the engines.

Actions Since AD 2006-06-51 Was
Issued

Since we issued that AD, GEAE has
developed new procedures for flushing
Aluminum Oxide hard particle
contamination from the air cavity of the
engine structure’s front frame after the
manufacturing process and for
assembling the No. 3 bearing to the
engine. Based on that new flushing
procedure, we are proposing to:

¢ Delete the requirements to inspect
the electrical chip detector, and

¢ Require removing any engine that
has a serial number (SN) listed in Table
1 of this proposed AD unless the front
frame was flushed and the No. 3 bearing
replaced, and

e Prohibit installing any engine that
has a SN listed in Table 1 of this
proposed AD unless the front frame was
flushed and the No. 3 bearing replaced.

Relevant Service Information

We have reviewed and approved the
technical contents of GEAE Service
Bulletin (SB) CT7-8 S/B 72-0017, dated
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October 18, 2007, that describes
procedures for flushing the engine front
frame and replacing the No. 3 bearing.

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other products of this same
type design. For that reason, we are
proposing this AD, which would require
removing certain GEAE CT7-8A
turboshaft engines, listed by SN in this
proposed AD, from service within 6,200
cycles-since-new, and, after the effective
date of the proposed AD, would prohibit
installing certain GEAE CT7-8A
turboshaft engines, listed by SN in this
proposed AD.

Costs of Compliance

We estimate that this proposed AD
would affect 29 engines installed on
helicopters of U.S. registry. We also
estimate that it would take about 66.0
work-hours per engine to perform the
proposed actions, and that the average
labor rate is $80 per work-hour.
Required parts would cost about $3,476
per engine. Based on these figures, we
estimate the total cost of the proposed
AD to U.S. operators to be $253,924

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and

responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed AD:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Would not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Under the authority delegated to me
by the Administrator, the Federal
Aviation Administration proposes to
amend 14 CFR part 39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing Amendment 39-14566 (71 FR
19627, April 17, 2006) and by adding a
new airworthiness directive to read as
follows:

General Electric Company Aircraft Engines:
Docket No. FAA-2006—-24261;
Directorate Identifier 2006—-NE-12—AD.

Comments Due Date

(a) The Federal Aviation Administration
(FAA) must receive comments on this
airworthiness directive (AD) action by May
19, 2008.

Affected ADs

(b) This AD supersedes AD 2006—06-51,
Amendment 39-14566.

Applicability

(c) This AD applies to General Electric
Company Aircraft Engines (GEAE) CT7-8A
turboshaft engines that have a serial number
(SN) listed in Table 1 of this AD. These

engines are installed on, but not limited to,
Sikorsky S92 helicopters.

TABLE 1.—AFFECTED ENGINES BY
SERIAL NUMBER

Engine Serial No.

947205 947228 947254
947206 947230 947255
947207 947232 947256
947208 947233 947258
947209 947235 947260
947210 947238 947261
947211 947240 947262
947212 947241 947263
947214 947242 947265
947215 947243 947266
947217 947244 947274
947218 947245 947277
947219 947247 947278
947220 947248 947279
947221 947249 947280
947223 947250 947284
947225 947253 947285

Unsafe Condition

(d) This AD results from investigation for
the root causes of two failures of the No. 3
bearing. We are issuing this AD to prevent
failure of the No. 3 bearing due to
contamination by Aluminum Oxide, which
could result in a possible dual in-flight
shutdown of the engines.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified unless the
actions have already been done.

(f) No further action is required if:

(1) Your engine has an SN that is not listed
in Table 1 of this AD, or

(2) Your engine has an SN listed in Table
1 of this AD, but the engine log specifies that
the front frame was flushed and the No. 3
bearing was replaced.

Engines With SNs Listed in Table 1 of This
D

(g) For engines with an SN listed in Table
1 of this AD, within 6,200 cycles-since-new,
remove engine from service.

Installation Prohibition

(h) After the effective date of this AD, do
not install any engine that has an SN listed
in Table 1 of this AD unless the front frame
was flushed and the No. 3 bearing was
replaced. GEAE Service Bulletin (SB) CT7-8
S/B 72—-0017, dated October 18, 2007,
contains information on flushing the front
frame and replacing the No. 3 bearing.

Alternative Methods of Compliance

(i) The Manager, Engine Certification
Office, FAA, has the authority to approve
alternative methods of compliance for this
AD if requested using the procedures found
in 14 CFR 39.19.

Related Information

(j) GEAE SB No. CT7-8 S/B 72-0017, dated
October 18, 2007, pertains to the subject of
this AD.

(k) Contact Christopher Richards,
Aerospace Engineer, Engine Certification
Office, FAA, Engine and Propeller
Directorate, 12 New England Executive Park,



Federal Register/Vol. 73, No. 54/Wednesday, March 19, 2008 /Proposed Rules

14733

Burlington, MA 01803; e-mail:
christopher.j.richards@faa.gov; telephone
(731) 238—7133; fax (781) 238-7199, for more
information about this AD.

Issued in Burlington, Massachusetts, on
March 12, 2008.
Robert J. Ganley,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. E8-5492 Filed 3—18-08; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2008—-0327; Directorate
Identifier 2007-SW-21-AD]

RIN 2120-AA64
Airworthiness Directives; Agusta S.p.a.
Model A109E and A119 Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
specified helicopters. This proposed AD
results from a mandatory continuing
airworthiness information (MCAI) AD
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The European Aviation Safety
Agency (EASA), the Technical Agent for
Italy, with which we have a bilateral
agreement, states in the MCALIL

Some cases of interference between the
hydraulic pipe, P/N 109-0761-65-103, and
the tail rotor control rod assembly have been
detected on Model A109E helicopters.

The interference, if not corrected, could
damage the hydraulic pipes and lead to the
loss of the hydraulic system No. 1 in flight.
This AD * * *is issued to extend the same
mandatory corrective actions to A119 model
due to its design similarity with A109E.

The proposed AD would require actions
that are intended to address this unsafe
condition.

DATES: We must receive comments on
this proposed AD by April 18, 2008.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

You may get the service information
identified in this proposed AD from
Agusta, 21017 Cascina Costa di
Samarate (VA) Italy, Via Giovanni
Agusta 520, telephone 39 (0331) 229111,
fax 39 (0331) 229605-222595.

Examining the AD Docket: You may
examine the AD docket on the Internet
at http://www.regulations.gov or in
person at the Docket Operations office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this proposed
AD, the economic evaluation, any
comments received, and other
information. The street address for the
Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Uday Garadi, Aviation Safety Engineer,
FAA, Rotorcraft Directorate, Regulations
and Guidance Group, Fort Worth, Texas
76193-0110, telephone (817) 222-5123,
fax (817) 222-5961.

SUPPLEMENTARY INFORMATION:
Streamlined Issuance of AD

The FAA is implementing a new
process for streamlining the issuance of
ADs related to MCAL This streamlined
process will allow us to adopt MCAI
safety requirements in a more efficient
manner and will reduce safety risks to
the public. This process continues to
follow all FAA AD issuance processes to
meet legal, economic, Administrative
Procedure Act, and Federal Register
requirements. We also continue to meet
our technical decisionmaking
responsibilities to identify and correct
unsafe conditions on U.S.-certificated
products.

This proposed AD references the
MCALI and related service information
that we considered in forming the
engineering basis to correct the unsafe
condition. The proposed AD contains
text copied from the MCAI and for this
reason might not follow our plain
language principles.

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2008-0327; Directorate Identifier
2007-SW-21-AD" at the beginning of

your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued an MCAI in the
form of EASA AD No. 2007-0231, dated
August 23, 2007 (referred to after this as
“the MCAI”), to correct an unsafe
condition for these Italian-certificated
products. The MCALI states:

Some cases of interference between the
hydraulic pipe, P/N 109-0761-65-103, and
the tail rotor control rod assembly have been
detected on Model A109E helicopters.

The interference, if not corrected, could
damage the hydraulic pipes and lead to the
loss of the hydraulic system No. 1 in flight.
This AD * * *is issued to extend the same
mandatory corrective actions to A119 model
due to its design similarity with A109E.

You may obtain further information by
examining the MCAI and service
information in the AD docket.

Relevant Service Information

Agusta has issued Bollettino Tecnico
(BT) No. 109EP-73, dated December 4,
2006, applicable to Model A109E
helicopters, and BT No. 119-22, dated
July 11, 2007, applicable to Model A119
helicopters. The actions described in the
MCALI are intended to correct the same
unsafe condition as that identified in
the service information.

FAA’s Determination and Requirements
of This Proposed AD

These model helicopters have been
approved by the aviation authority of
Italy, and are approved for operation in
the United States. Pursuant to our
bilateral agreement with this State of
Design Authority, we have been notified
of the unsafe condition described in the
MCAI and service information. We are
proposing this AD because we evaluated
all pertinent information and
determined an unsafe condition exists
and is likely to exist or develop on other
products of these same type designs.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
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general, agree with their substance.
However, this AD requires replacement
of hydraulic lines within 180 days,
unless previously accomplished, instead
of replacing the hydraulic lines on the
dates specified in the MCAL In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information. These differences
are highlighted in the “Differences
Between the FAA AD and the MCAI”
section in the proposed AD.

Costs of Compliance

We estimate that this proposed AD
would affect about 78 helicopters of
U.S. registry and that it would take
about 2 work-hours per helicopter to
inspect and 16 work-hours per
helicopter to replace the hydraulic lines.
The average labor rate is $80 per work-
hour. Required parts would cost about
$562 per helicopter, assuming these
parts are no longer under warranty.
However, because the service
information lists these parts as covered
under warranty, we have assumed that
there will be no charge for these parts.

Therefore, as we do not control
warranty coverage for affected parties,
some parties may incur costs higher
than estimated here. Based on these
figures, we estimate the cost of the
proposed AD on U.S. operators to be
$112,320, or $1,440 per helicopter.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a

substantial direct effect on the States, on
the relationship between the national

Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

Agusta. S.p.a.: Docket No. FAA-2008-0327;
Directorate Identifier 2007-SW-21-AD.

Comments Due Date

(a) We must receive comments by April 18,
2008.

Other Affected ADs

(b) None.
Applicability

(c) This AD applies to Agusta S.p.a. Model
A109E and A119 helicopters, with hydraulic
lines, part number (P/N) 109-0761-64—103 or
P/N 109-0761-65-103, installed, certificated
in any category.

Reason

(d) The mandatory continuing
airworthiness information (MCAI) states:

Some cases of interference between the
hydraulic pipe, P/N 109-0761-65-103, and
the tail rotor control rod assembly have been
detected on Model A109E helicopters.

The interference, if not corrected, could
damage the hydraulic pipes and lead to the
loss of the hydraulic system No. 1 in flight.
This AD * * * isissued to extend the same
mandatory corrective actions to A119 model
due to its design similarity with A109E.

Actions and Compliance

(e) Within the next 50 hours time-in-
service (TIS), unless accomplished
previously, and thereafter at intervals not to
exceed 100 hours TIS:

(1) Inspect for interference between the
hydraulic lines, P/N 109-0761-64—-103 and
P/N 109-0761-65-103, and the tail rotor
control rod assembly, P/N 109-0032-01-41,
in accordance with the Compliance
Instructions, Part I, paragraph 3, of Agusta
Bollettino Tecnico (BT) No. 109EP-73, dated
December 4, 2006 (BT A109E), which is
applicable to Model A109E helicopters, or BT
119-22, dated July 11, 2007 (BT 119-22),
which is applicable to Model A119
helicopters.

(2) If you find interference between the
hydraulic lines and the tail rotor control rod
assembly, replace the hydraulic lines, P/N
109-0761-64—103 and P/N 109-0761-65—
103, with hydraulic lines, P/N 109-0763-96—
101 and P/N 109-0763-97-101, respectively,
in accordance with the Compliance
Instructions, Part II of BT A109E or BT 119—
22, whichever is applicable to your model
helicopter.

(f) Within 180 days, replace hydraulic
lines, P/N 109-0761-64—103 and P/N 109—
0761-65—103, with hydraulic lines, P/N 109—
0763-96—101 and P/N 109-0763-97-101,
respectively, in accordance with the
Compliance Instructions, Part II, of BT A109E
or BT 119-22, whichever is applicable to
your model helicopter.

Differences Between the FAA AD and the
MCAI

(g) This AD requires replacement of
hydraulic lines, P/N 109-0761-64—-103 and
P/N 109-0761-65-103, within 180 days,
unless previously accomplished, instead of
replacing the hydraulic lines on the dates
specified in the MCAL

Subject

(h) Air Transport Association of America
(ATA) Code 2910—Main Hydraulic System.

Other Information

(i) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Regulations and
Policy Group, FAA, has the authority to
approve AMOC:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Uday Garadi,
Aviation Safety Engineer, FAA, Rotorcraft
Directorate, Regulations and Guidance
Group, Fort Worth, Texas 76193-0110,
telephone (817) 222-5123, fax (817) 222—
5961.

(2) Airworthy Product: Use only FAA-
approved corrective actions. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent) if the State of
Design has an appropriate bilateral agreement
with the United States. You are required to
assure the product is airworthy before it is
returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
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has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(j) MCAI EASA AD No 2007-0231, dated
August 23, 2007 contains related
information.

Issued in Fort Worth, Texas, on March 10,
2008.
Mark R. Schilling,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. E8-5495 Filed 3—18-08; 8:45 am]
BILLING CODE 4910-13-P

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Parts 4001, 4211, and 4219
RIN 1212-AB07

Methods for Computing Withdrawal
Liability; Reallocation Liability Upon
Mass Withdrawal; Pension Protection
Act of 2006

AGENCY: Pension Benefit Guaranty
Corporation.

ACTION: Proposed rule.

SUMMARY: This proposed rule amends
PBGC'’s regulation on Allocating
Unfunded Vested Benefits to
Withdrawing Employers (29 CFR part
4211) to implement provisions of the
Pension Protection Act of 2006 (Pub. L.
¢109-280) that provide for changes in
the allocation of unfunded vested
benefits to withdrawing employers from
a multiemployer pension plan, and that
require adjustments in determining an
employer’s withdrawal liability when a
multiemployer plan is in critical status.
Pursuant to PBGC’s authority under
section 4211(c)(5) of ERISA to prescribe
standard approaches for alternative
methods, the proposed rule would also
amend this regulation to provide
additional modifications to the statutory
methods for determining an employer’s
allocable share of unfunded vested
benefits. In addition, pursuant to
PBGC'’s authority under section
4219(c)(1)(D) of ERISA, this proposed
rule would amend PBGC’s regulation on
Notice, Collection, and Redetermination
of Withdrawal Liability (29 CFR part
4219) to improve the process of fully
allocating a plan’s total unfunded vested
benefits among all liable employers in a
mass withdrawal. Finally, this proposed
rule would amend PBGC'’s regulation on
Terminology (29 CFR part 4001) to
reflect a definition of a “multiemployer
plan” added by the Pension Protection
Act of 2006.

DATES: Comments must be submitted on
or before May 19, 2008.

ADDRESSES: Comments, identified by
Regulation Information Number (RIN
1212—-AB07), may be submitted by any
of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the Web
site instructions for submitting
comments.

e E-mail: reg.comments@pbgc.gov.

e Fax:202—-326—4224.

e Mail or Hand Delivery: Legislative
and Regulatory Department, Pension
Benefit Guaranty Corporation, 1200 K
Street, NW., Washington, DC 20005—
4026.

Comments received, including
personal information provided, will be
posted to http://www.pbgc.gov. Copies
of comments may also be obtained by
writing to Disclosure Division, Office of
the General Counsel, Pension Benefit
Guaranty Corporation, 1200 K Street,
NW., Washington, DC 20005—4026, or
calling 202-326—4040 during normal
business hours. (TTY and TDD users
may call the Federal relay service toll-
free at 1-800-877-8339 and ask to be
connected to 202—-326—4040.)

FOR FURTHER INFORMATION CONTACT: John
H. Hanley, Director; Catherine B. Klion,
Manager; or Constance Markakis,
Attorney; Legislative and Regulatory
Department, Pension Benefit Guaranty
Corporation, 1200 K Street, NW.,
Washington, DC 20005-4026; 202—-326—
4024. (TTY and TDD users may call the
Federal relay service toll-free at 1-800—
877-8339 and ask to be connected to
202-326—4024.)

SUPPLEMENTARY INFORMATION:

Background

Under section 4201 of the Employee
Retirement Income Security Act of 1974,
as amended by the Multiemployer
Pension Plan Amendments Act of 1980
(“ERISA”), an employer that withdraws
from a multiemployer pension plan may
incur withdrawal liability to the plan.
Withdrawal liability represents the
employer’s allocable share of the plan’s
unfunded vested benefits determined
under section 4211 of ERISA, and
adjusted in accordance with other
provisions in sections 4201 through
4225 of ERISA. Section 4211 prescribes
four methods that a plan may use to
allocate a share of unfunded vested
benefits to a withdrawing employer, and
also provides for possible modifications
of those methods and for the use of
allocation methods other than those
prescribed. In general, changes to a
plan’s allocation methods are subject to
the approval of the Pension Benefit
Guaranty Corporation (“PBGC”).

Under section 4211(b)(1) of ERISA
(the “presumptive method”), the
amount of unfunded vested benefits
allocable to a withdrawing employer is
the sum of the employer’s proportional
share of: (i) The unamortized amount of
the change in the plan’s unfunded
vested benefits for each plan year for
which the employer has an obligation to
contribute under the plan (i.e., multiple-
year liability pools) ending with the
plan year preceding the plan year of
employer’s withdrawal; (ii) the
unamortized amount of the unfunded
vested benefits at the end of the last
plan year ending before September 26,
1980, with respect to employers who
had an obligation to contribute under
the plan for the first plan year ending
after such date; and (iii) the
unamortized amount of the reallocated
unfunded vested benefits (amounts the
plan sponsor determines to be
uncollectible or unassessable) for each
plan year ending before the employer’s
withdrawal. Each amount described in
(i) through (iii) is reduced by 5 percent
for each plan year after the plan year for
which it arose. An employer’s
proportional share is based on a fraction
equal to the sum of the contributions
required to be made under the plan by
the employer over total contributions
made by all employers who had an
obligation to contribute under the plan,
for the five plan years ending with the
plan year in which such change arose,
the five plan years preceding September
26, 1980, and the five plan years ending
with the plan year such reallocation
liability arose, respectively (the
“allocation fraction”).

Section 4211(c)(1) of ERISA generally
prohibits the adoption of any allocation
method other than the presumptive
method by a plan that primarily covers
employees in the building and
construction industry (“‘construction
industry plan”’), subject to regulations
that allow certain adjustments in the
denominator of an allocation fraction.

Under section 4211(c)(2) of ERISA
(the “modified presumptive method”), a
withdrawing employer is liable for a
proportional share of: (i) The plan’s
unfunded vested benefits as of the end
of the plan year preceding the
withdrawal (less outstanding claims for
withdrawal liability that can reasonably
be expected to be collected and the
amounts set forth in (ii) below allocable
to employers obligated to contribute in
the plan year preceding the employer’s
withdrawal and who had an obligation
to contribute in the first plan year
ending after September 26, 1980); and
(ii) the plan’s unfunded vested benefits
as of the end of the last plan year ending
before September 26, 1980 (amortized
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over 15 years), if the employer had an
obligation to contribute under the plan
for the first plan year ending on or after
such date. An employer’s proportional
share is based on the employer’s share
of total plan contributions over the five
plan years preceding the plan year of
the employer’s withdrawal and over the
five plan years preceding September 26,
1980, respectively. Plans that use this
method fully amortize their first pool as
of 1995. Then, employers that withdraw
after 1995 are subject to the allocation
of unfunded vested benefits as if the
plan used the “rolling-5 method”
discussed below.

Under section 4211(c)(3) of ERISA
(the “rolling-5 method”), a withdrawing
employer is liable for a share of the
plan’s unfunded vested benefits as of
the end of the plan year preceding the
employer’s withdrawal (less outstanding
claims for withdrawal liability that can
reasonably be expected to be collected),
allocated in proportion to the
employer’s share of total plan
contributions for the last five plan years
ending before the withdrawal.

Under section 4211(c)(4) of ERISA
(the ““direct attribution method”), an
employer’s withdrawal liability is based
generally on the benefits and assets
attributable to participants’ service with
the employer, as of the end of the plan
year preceding the employer’s
withdrawal; the employer is also liable
for a proportional share of any
unfunded vested benefits that are not
attributable to service with employers
who have an obligation to contribute
under the plan in the plan year
preceding the withdrawal.

Section 4211(c)(5)(B) of ERISA
authorizes PBGC to prescribe by
regulation standard approaches for
alternative methods for determining an
employer’s allocable share of unfunded
vested benefits, and adjustments in any
denominator of an allocation fraction
under the withdrawal liability methods.
PBGC has prescribed, in §4211.12 of its
regulation on Allocating Unfunded
Vested Benefits to Withdrawing
Employers, changes that a plan may
adopt, without PBGC approval, in the
denominator of the allocation fractions
used to determine a withdrawing
employer’s share of unfunded vested
benefits under the presumptive,
modified presumptive and rolling-5
methods.

Pension Protection Act of 2006 Changes

The Pension Protection Act of 2006,
Public Law 109-280 (“PPA 2006”),
which became law on August 17, 2006,
makes various changes to ERISA
withdrawal liability provisions. Section
204(c)(2) of PPA 2006 added section

4211(c)(5)(E) of ERISA, which permits a
plan, including a construction industry
plan, to adopt an amendment that
applies the presumptive method by
substituting a different plan year (for
which the plan has no unfunded vested
benefits) for the plan year ending before
September 26, 1980. Such an
amendment would enable a plan to
erase a large part of the plan’s unfunded
vested benefits attributable to plan years
before the end of the designated plan
year, and to start fresh with liabilities
that arise in plan years after the
designated plan year.

Additionally, sections 202(a) and
212(a) of PPA 2006 create new funding
rules for multiemployer plans in
“critical” status, allowing these plans to
reduce benefits and making the plans’
contributing employers subject to
surcharges. New section 305(e)(9) of
ERISA and section 432(e)(9) of the
Internal Revenue Code (“Code’’) provide
that such benefit adjustments and
employer surcharges are disregarded in
determining a plan’s unfunded vested
benefits and allocation fraction for
purposes of determining an employer’s
withdrawal liability, and direct PBGC to
prescribe simplified methods for the
application of these provisions in
determining withdrawal liability. (PPA
2006 also makes other changes affecting
the withdrawal liability provisions
under ERISA that are not addressed in
this proposed rule.)

Overview of Proposed Rule

This proposed rule would amend
PBGC'’s regulation on Allocating
Unfunded Vested Benefits to
Withdrawing Employers (29 CFR part
4211) to implement the above-described
changes made by PPA 2006.

The proposed rule would also make
changes unrelated to PPA 2006. Under
its authority to prescribe alternatives to
the statutory methods for determining
an employer’s allocable share of
unfunded vested benefits, the proposed
rule would also amend part 4211 to
broaden the rules and provide more
flexibility in applying the statutory
methods. PBGC has identified certain
modifications that may be advantageous
to plans because they reduce
administrative burdens for plans using
the presumptive method and may assist
plans in attracting new employers in the
case of the modified presumptive
method.

In addition, in the case of a plan
termination by mass withdrawal,
section 4219(c)(1)(D) of ERISA provides
that the total unfunded vested benefits
of the plan must be fully allocated
among all liable employers in a manner
not inconsistent with regulations

prescribed by PBGC. PBGC has
determined that the fraction for
allocating this ‘“reallocation liability”
under PBGC’s regulation on Notice,
Collection, and Redetermination of
Withdrawal Liability (20 CFR part 4219)
does not adequately capture the liability
of employers who had little or no initial
withdrawal liability. Accordingly, this
proposed rule would amend part 4219
to revise the allocation fraction for
reallocation liability.

Proposed Regulatory Changes

Withdrawal Liability Methods

Under section 4211(c)(5)(E) of ERISA,
added by PPA 2006, a plan using the
presumptive withdrawal liability
method in section 4211(b) of ERISA,
including a construction industry plan,
may be amended to substitute a plan
year that is designated in a plan
amendment and for which the plan has
no unfunded vested benefits, for the
plan year ending before September 26,
1980. For plan years ending before the
designated plan year and for the
designated plan year, the plan will be
relieved of the burden of calculating
changes in unfunded vested benefits
separately for each plan year and
allocating those changes to the
employers that contributed to the plan
in the year of the change. As the plan
must have no unfunded vested benefits
for the designated plan year, employers
withdrawing from the plan after the
modification is effective will have no
liability for unfunded vested benefits
arising in plan years ending before the
designated plan year. PBGC proposes to
amend §4211.12 of its regulation on
Allocating Unfunded Vested Benefits to
Withdrawing Employers to reflect this
new statutory modification to the
presumptive method.

In addition, PBGC proposes to expand
§4211.12 to permit plans to substitute a
new plan year for the plan year ending
before September 26, 1980, without
regard to the amount of a plan’s
unfunded vested benefits at the end of
the newly designated plan year. This
change would allow plans using the
presumptive method to aggregate the
multiple liability pools attributable to
prior plan years and the designated plan
year. It would thus allow such plans to
allocate the plan’s unfunded vested
benefits as of the end of the designated
plan year among the employers who
have an obligation to contribute under
the plan for the first plan year ending on
or after such date, based on the
employer’s share of the plan’s
contributions for the five-year period
ending before the designated plan year.
Thereafter, the plan would apply the
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regular rules under the presumptive
method to segregate changes in the
plan’s unfunded vested benefits by plan
year and to allocate individual plan year
liabilities among the employers
obligated to contribute under the plan in
that plan year.

PBGC believes this modification to
the presumptive method will ease the
administrative burdens of plans that
lack the actuarial and contributions data
necessary to compute each employer’s
allocable share of annual changes in
unfunded vested benefits occurring in
plan years as far back as 1980. Note,
however, that this modification does not
apply to a construction industry plan,
because PBGC may prescribe only
adjustments in the denominators of the
allocation fractions for such plans.?

PBGC also proposes to amend
§4211.12 to permit plans using the
modified presumptive method to
designate a plan year that would
substitute for the last plan year ending
before September 26, 1980. This
proposal provides for the allocation of
substantially all of a plan’s unfunded
vested benefits among employers who
have an obligation to contribute under
the plan, while enabling plans to split
a single liability pool for plan years
ending after September 25, 1980, into
two liability pools. The first pool based
on the plan’s unfunded vested benefits
as of the end of the newly designated
plan year, allocated among employers
who have an obligation to contribute
under the plan for the plan year
immediately following the designated
plan year, and a second pool based on
the unfunded vested benefits as of the
end of the plan year prior to the
withdrawal (offset in the manner
described above for the modified
presumptive method). For a period of
time, this modification would reduce
new employers’ liability for unfunded
vested benefits of the plan before the
employer’s participation, which could
assist plans in attracting new employers
and preserving the plan’s contribution
base. The proposal would not require
PBGC approval for adoption.

For each of these modifications, the
proposed rule would clarify that a
plan’s unfunded vested benefits,
determined with respect to plan years
ending after the plan year designated in
the plan amendment, are reduced by the

1 Under ERISA section 4211(c)(1), construction
industry plans are limited to the presumptive
allocation method, except that PBGC may by
regulation permit adjustments in any denominator
under section 4211 (including the denominator of
a fraction used in the presumptive method by
construction industry plans) where such adjustment
would be appropriate to ease the administrative
burdens of plan sponsors. See ERISA section
4211(c)(5)(D), 29 CFR 4211.11(b) and 4211.12.

value of the outstanding claims for
withdrawal liability that can reasonably
be expected to be collected for
employers who withdrew from the plan
in or before the designated plan year.

Withdrawal Liability Computations for
Plans in Critical Status—Adjustable
Benefits

PPA 2006 establishes additional
funding rules for multiemployer plans
in “endangered” or “critical” status
under section 305 of ERISA and section
432 of the Code. The sponsor of a plan
in critical status (less than 65 percent
funded and/or meets any of the other
defined tests) is required to adopt a
rehabilitation plan that will enable the
plan to cease to be in critical status
within a specified period of time.
Notwithstanding section 204(g) of
ERISA or section 411(d)(6) of the Code,
as deemed appropriate by the plan
sponsor, based upon the outcome of
collective bargaining over benefit and
contribution schedules, the
rehabilitation plan may include
reductions to “adjustable benefits,”
within the meaning of section 305(e)(8)
of ERISA and section 432(e)(8) of the
Code. New section 305(e)(9) of ERISA
and section 432(e)(9) of the Code
provide, however, that any benefit
reductions under subsection (e) must be
disregarded in determining a plan’s
unfunded vested benefits for purposes
of an employer’s withdrawal liability
under section 4201 of ERISA. (Also,
under ERISA sections 305(f)(2) and
(£)(3), and Code sections 432(f)(2) and
(f)(3), a plan is limited in its payment of
lump sums and similar benefits after a
notice of the plan’s critical status is
sent, but any such benefit limits must be
disregarded in determining a plan’s
unfunded vested benefits for purposes
of determining an employer’s
withdrawal liability.)

Adjustable benefits under section
305(e)(8) of ERISA and section 432(e)(8)
of the Code include benefits, rights and
features under the plan, such as post-
retirement death benefits, 60-month
guarantees, disability benefits not yet in
pay status; certain early retirement
benefits, retirement-type subsidies and
benefit payment options; and benefit
increases that would not be eligible for
a guarantee under section 4022A of
ERISA on the first day of the initial
critical year because the increases were
adopted (or, if later, took effect) less
than 60 months before such date. An
amendment reducing adjustable benefits
may not affect the benefits of any
participant or beneficiary whose benefit
commencement date is before the date
on which the plan provides notice that
the plan is or will be in critical status

for a plan year; the level of a
participant’s accrued benefit at normal
retirement age also is protected.

Under section 4213 of ERISA, a plan
actuary must use actuarial assumptions
that, in the aggregate, are reasonable
and, in combination, offer the actuary’s
best estimate of anticipated experience
in determining the unfunded vested
benefits of a plan for purposes of
determining an employer’s withdrawal
liability (absent regulations setting forth
such methods and assumptions).
Section 4213(c) provides that, for
purposes of determining withdrawal
liability, the term “unfunded vested
benefits” means the amount by which
the value of nonforfeitable benefits
under the plan exceeds the value of plan
assets.

The proposed rule amends the
definition of ‘“nonforfeitable benefits” in
§4211.2 of PBGC’s regulation on
Allocating Unfunded Vested Benefits to
Withdrawing Employers, and the
definition of “unfunded vested
benefits” in §4219.2 of PBGC’s
regulation on Notice, Collection, and
Redetermination of Withdrawal
Liability, to include adjustable benefits
that have been reduced by a plan
sponsor pursuant to ERISA section
305(e)(8) or Code section 432(e)(8), to
the extent such benefits would
otherwise be nonforfeitable benefits.

Section 305(e)(9)(C) of ERISA and
section 432(e)(9)(C) of the Code direct
PBGC to prescribe simplified methods
for the application of this provision in
determining withdrawal liability. PBGC
intends to issue guidance on simplified
methods at a later date.

Withdrawal Liability Computations for
Plans in Critical Status—Employer
Surcharges

Under section 305(e)(7) of ERISA,
added by section 202(a) of PPA 2006,
and under section 432(e)(7) of the Code,
added by section 212(a) of PPA 2006,
each employer otherwise obligated to
make contributions for the initial plan
year and any subsequent plan year that
a plan is in critical status must pay to
the plan for such plan year a surcharge,
until the effective date of a collective
bargaining agreement that includes
terms consistent with the rehabilitation
plan adopted by the plan sponsor.
Section 305(e)(9) of ERISA and section
432(e)(9) of the Code provide, however,
that any employer surcharges under
paragraph (7) must be disregarded in
determining an employer’s withdrawal
liability under section 4211 of ERISA,
except for purposes of determining the
unfunded vested benefits attributable to
an employer under section 4211(c)(4)
(the direct attribution method) or a
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comparable method approved under
section 4211(c)(5) of ERISA.

The presumptive, modified
presumptive and rolling-5 methods of
allocating unfunded vested benefits
allocate the liability pools among
participating employers based on the
employers’ contribution obligations for
the five-year period preceding the date
the liability pool was established or the
year of the employer’s withdrawal
(depending on the method or liability
pool). Under section 4211 of ERISA, the
numerator of the allocation fraction is
the total amount required to be
contributed by the withdrawing
employer for the five-year period, and
the denominator of the allocation
fraction is the total amount contributed
by all employers under the plan for the
five-year period.

The proposed rule amends PBGC’s
regulation on Allocating Unfunded
Vested Benefits to Withdrawing
Employers (part 4211) by adding a new
§4211.4 that excludes amounts
attributable to the employer surcharge
under section 305(e)(7) of ERISA and
section 432(e)(7) of the Code from the
contributions that are otherwise
includable in the numerator and the
denominator of the allocation fraction
under the presumptive, modified
presumptive and rolling-5 methods.
Pursuant to section 305(e)(9) of ERISA
and section 432(e)(9) of the Code, a
simplified method for the application of
this principle is provided below in the
form of an illustration of the exclusion
of employer surcharge amounts from the
allocation fraction.

Example: Plan X is a multiemployer
plan that has vested benefit liabilities of

$200 million and assets of $130 million
as of the end of its 2015 plan year.
During the 2015 plan year, there were
three contributing employers. Two of
three employers were in the plan for the
entire five-year period ending with the
2015 plan year. One employer was in
the plan during the 2014 and 2015 plan
years only. Each employer had a $4
million contribution obligation each
year under a collective bargaining
agreement. In addition, for the 2011,
2012, and 2013 plan years, employers
were liable for the automatic employer
surcharge under section 305(e)(7) of
ERISA and section 432(e)(7) of the Code,
at a rate of 5% of required contributions
in 2011 and 10% of required
contributions in 2012 and 2013. The
following table shows the contributions
and surcharges owed for the five-year
period.

Employer A Employer B Employer C
Year ($ in millions) ($ in millions) ($ in millions)
Contribution Surcharge Contribution Surcharge Contribution Surcharge
2011 e $4 $0.2 $4
4 0.4 4
4 0.4 4
4 0 4
4 0 4
20 1.0 20 1.0 8 0

Employers A, B and C contributed $48
million during the five-year period,
excluding surcharges, and $50 million
including surcharges. Under the rolling-
5 method, the unfunded vested benefits
allocable to an employer are equal to the
plan’s unfunded vested benefits as of
the end of the last plan year preceding
the withdrawal, multiplied by a fraction
equal to the amount the employer was
required to contribute to the plan for the
last five plan years preceding the
withdrawal over the total amount
contributed by all employers for those
five plan years (other adjustments are
also required).

Employer A’s share of the plan’s
unfunded vested benefits in the event it
withdraws in 2016 is $29.17 million,
determined by multiplying $70 million
(the plan’s unfunded vested benefits at
the end of 2015) by the ratio of $20
million to $48 million. Employer B’s
allocable unfunded vested benefits are
identical to Employer A’s, and the
amount allocable to Employer C is
$11.66 million ($70 million multiplied
by the ratio of $8 million over $48
million). The $2.0 million attributable to
the automatic employer surcharge is
excluded from contributions in the
allocation fraction.

Reallocation Liability Upon Mass
Withdrawal

Section 4219(c)(1)(D) of ERISA
applies special withdrawal liability
rules when a multiemployer plan
terminates because of mass withdrawal
(i.e., the withdrawal of every employer
under the plan) or when substantially
all employers withdraw pursuant to an
agreement or arrangement to withdraw,
including a requirement that the total
unfunded vested benefits of the plan be
fully allocated among all employers in
a manner not inconsistent with PBGC
regulations. To ensure that all unfunded
vested benefits are fully allocated
among all liable employers, § 4219.15(b)
of PBGC’s regulation on Notice,
Collection, and Redetermination of
Withdrawal Liability requires a
determination of the plan’s unfunded
vested benefits as of end of the plan year
of the plan termination, based on the
value of the plan’s nonforfeitable
benefits as of that date less the value of
plan assets (benefits and assets valued
in accordance with assumptions
specified by PBGC), less the outstanding
balance of any initial withdrawal
liability (assessments without regard to
the occurrence of a mass withdrawal)
and any redetermination liability

(assessments for de minimis and 20-year
cap reduction amounts) that can
reasonably be expected to be collected.

Pursuant to §4219.15(c)(1), each
liable employer’s share of this
“reallocation liability” is equal to the
amount of the reallocation liability
multiplied by a fraction—

(i) The numerator of which is the sum
of the employer’s initial withdrawal
liability and any redetermination
liability, and

(ii) The denominator of which is the
sum of all initial withdrawal liabilities
and all the redetermination liabilities of
all liable employers.

PBGC believes the current allocation
fraction for reallocation liability must be
modified to address those situations in
which employers—who would
otherwise be liable for reallocation
liability—have little or no initial
withdrawal liability or redetermination
liability and, therefore, have a zero (or
understated) reallocation liability. Such
situations may arise, for example, where
an employer withdraws from the plan
before the mass withdrawal valuation
date, but has no withdrawal liability
under the modified presumptive and
rolling-5 methods because either (i) the
plan has no unfunded vested benefits as
of the end of the plan year preceding the
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plan year in which the employer
withdrew, or (ii) the plan did not
require the employer to make
contributions for the five-year period
preceding the plan year of withdrawal.
In these cases, if the employer’s
withdrawal is later determined to be
part of a mass withdrawal for which
reallocation liability applies under
section 4219 of ERISA, the employer
would not be liable for any portion of
the reallocation liability.

A plan’s status may change from
funded to underfunded between the end
of the plan year before the employer
withdraws and the mass withdrawal
valuation date as a result of differences
in the actuarial assumptions used by the
plan’s actuary in determining unfunded
vested benefits under sections 4211 and
4219 of ERISA, or due to investment
losses that reduce the value of the plan’s
assets, among other reasons. Likewise,
an employer may not have paid
contributions for purposes of the
allocation fraction used to determine the
employer’s initial withdrawal liability if
the plan provided for a “contribution
holiday’”” under which employers were
not required to make contributions.

PBGC believes the absence of initial
withdrawal liability should not
generally exempt an otherwise liable
employer from reallocation liability. By
shifting reallocation liability away from
some employers, the allocable share of
other employers in a mass withdrawal is
increased, and the risk of a loss of
benefits to participants and to PBGC is
increased. To ensure that reallocation
liability is allocated broadly among all
liable employers, PBGC proposes to
amend §4219.15(c) of the Notice,
Collection, and Redetermination of
Withdrawal Liability regulation to
replace the current allocation fraction
based on initial withdrawal liability
with a new allocation fraction for
determining an employer’s allocable
share of reallocation liability.

The proposed formula would allocate
the plan’s unfunded vested benefits
based on the employer’s contribution
base units relative to the plan’s total
contribution base units for the three
plan years preceding the employer’s
withdrawal from the plan. The
numerator would consist of the
withdrawing employer’s average
contribution base units during the three
plan years preceding the withdrawal,
and the denominator would consist of
the average of all the employers’
contribution base units during the three
plan years preceding the withdrawal.
Section 4001(a)(11) of ERISA defines a
“contribution base unit” as a unit with
respect to which an employer has an
obligation to contribute under a

multiemployer plan, e.g., an hour
worked. PBGC proposes a similar
definition for purposes of § 4219.15 of
the Notice, Collection, and
Redetermination of Withdrawal
Liability regulation.

PBGC also proposes to amend
§4219.1 of the regulation on Notice,
Collection, and Redetermination of
Withdrawal Liability to implement a
provision under new section 4221(g) of
ERISA, added by section 204(d)(1) of
PPA 2006, which relieves an employer
in certain narrowly defined
circumstances of the obligation to make
withdrawal liability payments until a
final decision in the arbitration
proceeding, or in court, upholds the
plan sponsor’s determination that the
employer is liable for withdrawal
liability based in part or in whole on
section 4212(c) of ERISA. The regulation
would state that an employer that
complies with the specific procedures of
section 4221(g) (or a similar provision in
section 4221(f) of ERISA, added by Pub.
L. 108-218) is not in default under
section 4219(c)(5)(A).

Definition of Multiemployer Plan

Section 1106 of PPA 2006 amended
the definition of a “multiemployer”
plan in section 3(37)(G) of ERISA and
section 414(f)(6) of the Code to allow
certain plans to elect to be
multiemployer plans for all purposes
under ERISA and the Code, pursuant to
procedures prescribed by PBGC. PBGC
proposes to amend the definition of a
“multiemployer plan” under § 4001.2 of
its regulation on Terminology (29 CFR
part 4001) to add a definition that is
parallel to the definition in section
3(37)(G) of ERISA and section 414(f)(6)
of the Code.

Applicability

The changes relating to modifications
to the statutory methods prescribed by
PBGC for determining an employer’s
share of unfunded vested benefits
would be applicable to employer
withdrawals from a plan that occur on
or after the effective date of the final
rule, subject to section 4214 of ERISA
(relating to plan amendments). Changes
in the fraction for allocating reallocation
liability would be applicable to plan
terminations by mass withdrawals (or
by withdrawals of substantially all
employers pursuant to an agreement or
arrangement to withdraw) that occur on
or after the effective date of the final
rule.

The change relating to the
presumptive method made by PPA 2006
would be applicable to employer
withdrawals occurring on or after

January 1, 2007, subject to section 4214
of ERISA.

The changes relating to the effect of
PPA 2006 benefit adjustments and
employer surcharges for purposes of
determining an employer’s withdrawal
liability would be applicable to
employer withdrawals from a plan and
plan terminations by mass withdrawals
(or withdrawals of substantially all
employers pursuant to an agreement or
arrangement to withdraw) occurring for
plan years beginning on or after January
1, 2008.

The change in the definition of a
multiemployer plan is effective August
17, 2006. The change in section 4221(g)
of ERISA made by PPA 2006 would be
effective for any person that receives a
notification under ERISA section
4219(b)(1) on or after August 17, 2006,
with respect to a transaction that
occurred after December 31, 1998.

Compliance With Rulemaking
Requirements

E.O. 12866

The PBGC has determined, in
consultation with the Office of
Management and Budget, that this rule
is a “significant regulatory action”
under Executive Order 12866. The
Office of Management and Budget has
therefore reviewed this notice under
E.O. 12866. Pursuant to section 1(b)(1)
of E.O. 12866 (as amended by E.O.
13422), PBGC identifies the following
specific problems that warrant this
agency action:

e This regulatory action implements
the PPA 2006 amendment to section
4211(c)(5) of ERISA that permits a plan
using the presumptive method to
substitute a specified plan year for
which the plan has no unfunded vested
benefits for the plan year ending before
September 26, 1980. The proposed rule
would provide necessary guidance on
the application of this modification to
the specific provisions of the
presumptive method under section
4211(b) of ERISA. Also, because the
statutory amendment lacks specificity in
describing how to compute unfunded
vested benefits, the rule clarifies the
need to reduce the plan’s unfunded
vested benefits for plan years ending on
or after the last day of the designated
plan year by the value of all outstanding
claims for withdrawal liability
reasonably expected to be collected
from withdrawn employers as of the end
of the designated plan year.

e Existing modifications to the
statutory withdrawal liability methods
not subject to PBGC approval are
outmoded and restrictive and an
expansion of the modifications is
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consistent with statutory changes under
PPA 2006. This problem is significant
because the current rules impose
significant administrative burdens on
plans and impede flexibility needed by
multiemployer plans to attract new
employers.

¢ This regulatory action implements
the PPA 2006 amendment to section
305(e)(9) of ERISA and section 432(e)(9)
of the Code requiring plans in critical
status to disregard reductions in
adjustable benefits and employer
surcharges in determining a plan’s
unfunded vested benefits for purposes
of an employer’s withdrawal liability.
The rule is necessary to conform the
definition of nonforfeitable benefits and
the allocation fraction based on
employer contributions under PBGC'’s
regulations to the statutory changes.

¢ The rule would revise the allocation
fraction for reallocation liability, which
applies when a multiemployer plan
terminates by mass withdrawal, to
ensure that reallocation liability is
allocated broadly among all liable
employers.

Regulatory Flexibility Act

PBGC certifies under section 605(b) of
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.) that the amendments in this
proposed rule would not have a
significant economic impact on a
substantial number of small entities.
Specifically, the amendments would
have the following effect:

e A statutory change under PPA 2006
provides plans with a “fresh start”
option in determining withdrawal
liability when an employer withdraws
from a multiemployer plan. This rule
clarifies the application of this fresh
start option and extends the option to
other withdrawal liability calculations.
Under these amendments, plans may
avoid costly and burdensome year-by-
year calculations of unfunded vested
benefits and employers’ allocable shares
of such benefits for years as far back as
1980; alternatively, these amendments
may help plans attract new employers
by shielding them from unfunded
liabilities that arose in the past. Any
changes to a plan’s withdrawal liability
method are adopted at the discretion of
each plan’s governing board of trustees.
Accordingly, there is no cost to
compliance.

e A statutory change under PPA
requires plans in “critical” status to
disregard reductions in adjustable
benefits and employer surcharges in
determining an employer’s withdrawal
liability. This rule would clarify the
exclusion of any surcharges from the
allocation fraction consisting of
employer contributions, and the

exclusion of the cost of any reduced
benefits from the plan’s unfunded
vested benefits. The rule simply applies
the statutory provisions and imposes no
significant burden beyond the burden
imposed by statute. Furthermore, more
than 88 percent of all multiemployer
pension plans have 250 or more
participants.

¢ Another amendment in the rule
would revise the fraction for allocating
reallocation liability (unfunded vested
benefits as of the end of the plan year
of a plan’s termination) among
employers when a plan terminates in a
mass withdrawal. Plans routinely
maintain the contribution records
necessary to apply the new fraction in
place of the old fraction for this
purpose. Moreover, a majority of all
plans that terminate in a mass
withdrawal have more than 250
participants at the time of termination.
Accordingly, as provided in section 605
of the Regulatory Flexibility Act (5
U.S.C 601 et seq.), sections 603 and 604
do not apply.

List of Subjects
20 CFR Part 4001

Business and industry, Organization
and functions (Government agencies),
Pension insurance, Pensions, Small
businesses.

29 CFR Part 4211

Pension insurance, Pensions,
Reporting and recordkeeping.
requirements.

29 CFR Part 4219

Pensions, Reporting and
recordkeeping requirements.

For the reasons given above, PBGC
proposes to amend 29 CFR parts 4001,
4211 and 4219 as follows.

PART 4001—TERMINOLOGY

1. The authority citation for part 4001
continues to read as follows:

Authority: 29 U.S.C. 1301, 1302(b)(3).

§4001.2 [Amended]

2.In §4001.2, the definition of
Multiemployer plan is amended by
adding at the end the sentence
“Multiemployer plan also means a plan
that elects to be a multiemployer plan
under ERISA section 3(37)(G) and Code
section 414(f)(6), pursuant to procedures
prescribed by PBGC and the approval of
an election by PBGC.”

PART 4211—ALLOCATING UNFUNDED
VESTED BENEFITS TO WITHDRAWING
EMPLOYERS

3. The authority citation for part 4211
continues to read as follows:

Authority: 29 U.S.C. 1302(b)(3); 1391(c)(1),
(c)(2)(D), (c)(5)(A), (c)(5)(B), (c)(5)(D), and (f).

4.Tn §4211.2—

a. The first sentence is amended by
removing the words ‘“‘nonforfeitable
benefit,”.

b. The definition of Unfunded vested
benefits is amended to add the words “,
as defined for purposes of this section,”
between the words “plan’ and
“exceeds”.

c. A new definition is added in
alphabetical order to read as follows:

§4211.2 Definitions.

Nonforfeitable benefit means a benefit
described in § 4001.2 of this chapter
plus, for purposes of this part, any
adjustable benefit that has been reduced
by the plan sponsor pursuant to section
305(e)(8) of ERISA or section 432(e)(8)
of the Code that would otherwise have
been includable as a nonforfeitable
benefit for purposes of determining an
employer’s allocable share of unfunded

vested benefits.
* * * * *

5. Anew §4211.4 is added to read as
follows:

§4211.4 Contributions for purposes of the
numerator and denominator of the
allocation fractions.

Each of the allocation fractions used
in the presumptive, modified
presumptive and rolling-5 methods is
based on contributions that certain
employers have made to the plan for a
five-year period.

(a) The numerator of the allocation
fraction, with respect to a withdrawing
employer, is based on the “sum of the
contributions required to be made” or
the “total amount required to be
contributed” by the employer for the
specified period. For purposes of these
methods, this means the amount that is
required to be contributed under one or
more collective bargaining agreements
or other agreements pursuant to which
the employer contributes under the
plan, other than withdrawal liability
payments or amounts that an employer
is obligated to pay to the plan pursuant
to section 305(e)(7) of ERISA or section
432(e)(7) of the Code (automatic
employer surcharge). Employee
contributions, if any, shall be excluded
from the totals.

(b) The denominator of the allocation
fraction is based on contributions that
certain employers have made to the plan
for a specified period. For purposes of
these methods, and except as provided
in §4211.12, “the sum of all
contributions made” or “total amount
contributed” by employers for a plan
year means the amounts considered
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contributed to the plan for purposes of
section 412(b)(3)(A) of the Code, other
than withdrawal liability payments or
amounts that an employer is obligated
to pay to the plan pursuant to section
305(e)(7) of ERISA or section 432(e)(7)
of the Code (automatic employer
surcharge). For plan years before section
412 applies to the plan, “the sum of all
contributions made’” or “total amount
contributed” means the amount
reported to the IRS or the Department of
Labor as total contributions for the plan
year; for example, the plan years in
which the plan filed the Form 5500, the
amount reported as total contributions
on that form. Employee contributions, if
any, shall be excluded from the totals.

6.In §4211.12—

a. Paragraph (a) is removed and
paragraph (b) is redesignated as
paragraph (a).

b. Paragraph (c) is redesignated as
paragraph (b).

c. Add new paragraphs (c) and (d) to
read as follows:

§4211.12 Modifications to the
presumptive, modified presumptive and
rolling-5 methods.

* * * * *

(c) “Fresh start” rules under
presumptive method.

(1) The plan sponsor of a plan using
the presumptive method (including a
plan that primarily covers employees in
the building and construction industry)
may amend the plan to provide—

(1) A designated plan year ending after
September 26, 1980 will substitute for
the plan year ending before September
26, 1980, in applying section
4211(b)(1)(B), section
4211(b)(2)(B)(ii)(I), section
4211(b)(2)(D), section 4211(b)(3), and
section 4211(b)(3)(B) of ERISA, and

(ii) Plan years ending after the end of
the designated plan year in paragraph
(c)(1)(i) will substitute for plan years
ending after September 25, 1980, in
applying section 4211(b)(1)(A), section
4211(b)(2)(A), and section
4211(b)(2)(B)(ii)(II) of ERISA.

(2) A plan amendment made pursuant
to paragraph (c)(1) of this section must
provide that the plan’s unfunded vested
benefits for plan years ending after the
designated plan year are reduced by the
value of all outstanding claims for
withdrawal liability that can reasonably
be expected to be collected from
employers that had withdrawn from the
plan as of the end of the designated plan
year.

(3) In the case of a plan that primarily
covers employees in the building and
construction industry, the plan year
designated by a plan amendment
pursuant to paragraph (c)(1) of this

section must be a plan year for which
the plan has no unfunded vested
benefits.

(d) “Fresh start” rules under modified
presumptive method.

(1) The plan sponsor of a plan using
the modified presumptive method may
amend the plan to provide—

(i) A designated plan year ending after
September 26, 1980 will substitute for
the plan year ending before September
26, 1980, in applying section
4211(c)(2)(B)(i) and section
4211(c)(2)(B)(@ii)(I) and (II) of ERISA, and

(ii) Plan years ending after the end of
the designated plan year will substitute
for plan years ending after September
25, 1980, in applying section
4211(c)(2)(B)(ii)(II) and section
4211(c)(2)(C)(1)(II) of ERISA.

(2) A plan amendment made pursuant
to paragraph (d)(1) of this section must
provide that the plan’s unfunded vested
benefits for plan years ending after the
designated plan year are reduced by the
value of all outstanding claims for
withdrawal liability that can reasonably
be expected to be collected from
employers that had withdrawn from the
plan as of the end of the designated plan
year.

PART 4219—NOTICE, COLLECTION,
AND REDETERMINATION OF
WITHDRAWAL LIABILITY

7. The authority citation for part 4219
continues to read as follows:

Authority: 29 U.S.C. 1302(b)(3) and
1399(c)(6).

8.In §4219.1, paragraph (c) is
amended by removing the words “after
April 28, 1980 (May 2, 1979, for certain
employees in the seagoing industry)”
and adding in their place the words “on
or after September 26, 1980, except
employers with respect to whom section
4221(f) or section 4221(g) of ERISA
applies (provided that such employers
are in compliance with the provisions of
those sections, as applicable).”

9.Tn §4219.2—

a. Paragraph (a) is amended by
removing the words “nonforfeitable
benefit,”.

b. Paragraph (b) is amended by adding
the word “nonforfeitable” between the
words “vested” and ‘‘benefits” and the
words ““(as defined for purposes of this
section)” between the words “‘benefits”
and “‘exceeds” in the definition of
Unfunded vested benefits.

c. Paragraph (b) is amended by adding
a new definition in alphabetical order to
read as follows:

§4219.2 Definitions.

* * * * *

“Nonforfeitable benefit means a
benefit described in §4001.2 of this
chapter plus, for purposes of this part,
any adjustable benefit that has been
reduced by the plan sponsor pursuant to
section 305(e)(8) of ERISA and section
432(e)(8) of the Code that would
otherwise have been includable as a
nonforfeitable benefit.”

* * * * *

10. In §4219.15, revise paragraph
(c)(1) and add a new paragraph (c)(4) to
read as follows:

§4219.15 Determination of reallocation

liability.
* * * * *
(C) * *x %

(1) Initial allocable share. Except as
otherwise provided in rules adopted by
the plan pursuant to paragraph (d) of
this section, and in accordance with
paragraph (c)(3) of this section, an
employer’s initial allocable share shall
be equal to the product of the plan’s
unfunded vested benefits to be
reallocated, multiplied by a fraction—

(i) The numerator of which is a yearly
average of the employer’s contribution
base units during the three plan years
preceding the employer’s withdrawal;
and

(ii) The denominator of which is a
yearly average of the total contribution
base units of all employers liable for
reallocation liability during the three
plan years preceding the employer’s
withdrawal.

* * * * *

(4) Contribution base unit. For
purposes of paragraph (c)(1) of this
section, a contribution base unit means
a unit with respect to which an
employer has an obligation to
contribute, such as an hour worked or
shift worked or a unit of production,
under the applicable collective
bargaining agreement (or other
agreement pursuant to which the
employer contributes) or with respect to
which the employer would have an
obligation to contribute if the
contribution requirement with respect
to the plan were greater than zero.

* * * * *

Issued in Washington, DG, this 11th day of
March, 2008.

Charles E.F. Millard,

Director, Pension Benefit Guaranty
Corporation.

[FR Doc. E8-5541 Filed 3—-18-08; 8:45 am]
BILLING CODE 7709-01-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300

[FRL-8543-8; EPA-HQ-SFUND-2008-0081,
EPA-HQ-SFUND-2008-0082, EPA-HQ—-
SFUND-2008-0083, EPA-HQ-SFUND-2008—
0084, EPA-HQ-SFUND-2008-0085, EPA-
HQ-SFUND-2008-0086]

National Priorities List, Proposed Rule
No. 48

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: The Comprehensive
Environmental Response,
Compensation, and Liability Act
(“CERCLA” or ‘“‘the Act”), as amended,
requires that the National Oil and
Hazardous Substances Pollution
Contingency Plan (“NCP”’) include a list
of national priorities among the known
releases or threatened releases of
hazardous substances, pollutants, or
contaminants throughout the United
States. The National Priorities List
(“NPL”’) constitutes this list. The NPL is
intended primarily to guide the
Environmental Protection Agency
(“EPA” or “the Agency”) in determining

which sites warrant further
investigation. These further
investigations will allow EPA to assess
the nature and extent of public health
and environmental risks associated with
the site and to determine what CERCLA-
financed remedial action(s), if any, may
be appropriate. This rule proposes to
add six new sites to the General
Superfund section of the NPL.

DATES: Comments regarding any of these
proposed listings must be submitted
(postmarked) on or before May 19, 2008.
ADDRESSES: Identify the appropriate
FDMS Docket Number from the table
below.

FDMS DOCKET IDENTIFICATION NUMBERS BY SITE

Site name

City/state

FDMS Docket ID No.

Iron King Mine—Humboldt Smelter
Nelson Tunnel/Commodore Waste Rock ....
Flash Cleaners
Aberdeen Contaminated Ground Water
Attebury Grain Storage Facility
Old Esco Manufacturing

Dewey-Humboldt, AZ
Creede, CO
Pompano Beach, FL
Aberdeen, NC
Happy, TX
Greenville, TX

EPA-HQ-SFUND-2008-0086.
EPA-HQ-SFUND-2008-0085.
EPA-HQ-SFUND-2008-0081.
EPA-HQ-SFUND-2008-0082.
EPA-HQ-SFUND-2008-0083.
EPA-HQ-SFUND-2008-0084.

Submit your comments, identified by
the appropriate FDMS Docket number,
by one of the following methods:

e http://www.regulations.gov: Follow
the online instructions for submitting
comments.

e E-mail: superfund.docket@epa.gov

e Mail: Mail comments (no facsimiles
or tapes) to Docket Coordinator,
Headquarters; U.S. Environmental
Protection Agency; CERCLA Docket
Office; (Mail Code 5305T); 1200
Pennsylvania Avenue, NW.,
Washington, DC 20460.

e Hand Delivery or Express Mail:
Send comments (no facsimiles or tapes)
to Docket Coordinator, Headquarters;
U.S. Environmental Protection Agency;
CERCLA Docket Office; 1301
Constitution Avenue; EPA West, Room
3340, Washington, DC 20004. Such
deliveries are only accepted during the
Docket’s normal hours of operation
(8:30 a.m. to 4:30 p.m., Monday through
Friday excluding Federal holidays).
Special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
the appropriate FDMS Docket number
(see table above). EPA’s policy is that all
comments received will be included in
the public Docket without change and
may be made available online at
http://www.regulations.gov, including
any personal information provided,
unless the comment includes
information claimed to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Do not submit

information that you consider to be CBI
or otherwise protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access’’ system; that
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public Docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional Docket addresses
and further details on their contents, see
section II, “Public Review/Public
Comment,” of the SUPPLEMENTARY
INFORMATION portion of this preamble.

FOR FURTHER INFORMATION CONTACT:
Terry Jeng, phone: (703) 603—8852,
e-mail: jeng.terry@epa.gov; State, Tribal
and Site Identification Branch;
Assessment and Remediation Division;
Office of Superfund Remediation and
Technology Innovation (Mail Code

5204P); U.S. Environmental Protection
Agency; 1200 Pennsylvania Avenue,
NW., Washington, DC 20460; or the
Superfund Hotline, phone: (800) 424—
9346 or (703) 412-9810 in the
Washington, DC metropolitan area.
SUPPLEMENTARY INFORMATION:

Table of Contents

I. Background

A. What Are CERCLA and SARA?

B. What Is the NCP?

C. What Is the National Priorities List
(NPL)?

D. How Are Sites Listed on the NPL?

E. What Happens to Sites on the NPL?

F. Does the NPL Define the Boundaries of
Sites?

G. How Are Sites Removed From the NPL?

H. May EPA Delete Portions of Sites From
the NPL as They Are Cleaned Up?

I. What Is the Construction Completion List
(ccr)?

J. What Is the Sitewide Ready for
Anticipated Use Measure?

II. Public Review/Public Comment

A. May I Review the Documents Relevant
to This Proposed Rule?

B. How Do I Access the Documents?

C. What Documents Are Available for
Public Review at the Headquarters
Docket?

D. What Documents Are Available for
Public Review at the Regional Dockets?

E. How Do I Submit My Comments?

F. What Happens to My Comments?

G. What Should I Consider When
Preparing My Comments?

H. May I Submit Comments After the
Public Comment Period Is Over?

I. May I View Public Comments Submitted
by Others?

J. May I Submit Comments Regarding Sites
Not Currently Proposed to the NPL?
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III. Contents of This Proposed Rule
A. Proposed Additions to the NPL
IV. Statutory and Executive Order Reviews

A. Executive Order 12866: Regulatory
Planning and Review

1. What Is Executive Order 128667

2. Is This Proposed Rule Subject to
Executive Order 12866 Review?

B. Paperwork Reduction Act

1. What Is the Paperwork Reduction Act?

2. Does the Paperwork Reduction Act
Apply to This Proposed Rule?

C. Regulatory Flexibility Act

1. What Is the Regulatory Flexibility Act?

2. How Has EPA Complied With the
Regulatory Flexibility Act?

D. Unfunded Mandates Reform Act

1. What Is the Unfunded Mandates Reform
Act (UMRA)?

2. Does UMRA Apply to This Proposed
Rule?

E. Executive Order 13132: Federalism

What Is Executive Order 13132 and Is It
Applicable to This Proposed Rule?

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

1. What Is Executive Order 131757

2. Does Executive Order 13175 Apply to
This Proposed Rule?

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

1. What Is Executive Order 130457

2. Does Executive Order 13045 Apply to
This Proposed Rule?

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Usage

Is This Rule Subject to Executive Order
132117

I. National Technology Transfer and
Advancement Act

1. What Is the National Technology
Transfer and Advancement Act?

2. Does the National Technology Transfer
and Advancement Act Apply to This
Proposed Rule?

I. Background
A. What Are CERCLA and SARA?

In 1980, Congress enacted the
Comprehensive Environmental
Response, Compensation, and Liability
Act, 42 U.S.C. 9601-9675 (“CERCLA” or
“the Act”), in response to the dangers of
uncontrolled releases or threatened
releases of hazardous substances, and
releases or substantial threats of releases
into the environment of any pollutant or
contaminant that may present an
imminent or substantial danger to the
public health or welfare. CERCLA was
amended on October 17, 1986, by the
Superfund Amendments and
Reauthorization Act (“SARA”), Public
Law 99—-499, 100 Stat. 1613 et. seq.

B. What Is the NCP?

To implement CERCLA, EPA
promulgated the revised National Oil
and Hazardous Substances Pollution
Contingency Plan (“NCP”’), 40 CFR part

300, on July 16, 1982 (47 FR 31180),
pursuant to CERCLA section 105 and
Executive Order 12316 (46 FR 42237,
August 20, 1981). The NCP sets
guidelines and procedures for
responding to releases and threatened
releases of hazardous substances, or
releases or substantial threats of releases
into the environment of any pollutant or
contaminant that may present an
imminent or substantial danger to the
public health or welfare. EPA has
revised the NCP on several occasions.
The most recent comprehensive revision
was on March 8, 1990 (55 FR 8666).

As required under section
105(a)(8)(A) of CERCLA, the NCP also
includes “criteria for determining
priorities among releases or threatened
releases throughout the United States
for the purpose of taking remedial
action and, to the extent practicable,
taking into account the potential
urgency of such action, for the purpose
of taking removal action.” “Removal”
actions are defined broadly and include
a wide range of actions taken to study,
clean up, prevent or otherwise address
releases and threatened releases of
hazardous substances, pollutants or
contaminants (42 U.S.C. 9601(23)).

C. What Is the National Priorities List
(NPL)?

The NPL is a list of national priorities
among the known or threatened releases
of hazardous substances, pollutants, or
contaminants throughout the United
States. The list, which is appendix B of
the NCP (40 CFR part 300), was required
under section 105(a)(8)(B) of CERCLA,
as amended by SARA. Section
105(a)(8)(B) defines the NPL as a list of
“releases” and the highest priority
“facilities” and requires that the NPL be
revised at least annually. The NPL is
intended primarily to guide EPA in
determining which sites warrant further
investigation to assess the nature and
extent of public health and
environmental risks associated with a
release of hazardous substances,
pollutants or contaminants. The NPL is
only of limited significance, however, as
it does not assign liability to any party
or to the owner of any specific property.
Also, placing a site on the NPL does not
mean that any remedial or removal
action necessarily need be taken.

For purposes of listing, the NPL
includes two sections, one of sites that
are generally evaluated and cleaned up
by EPA (the “General Superfund
Section”), and one of sites that are
owned or operated by other Federal
agencies (the “Federal Facilities
Section”’). With respect to sites in the
Federal Facilities Section, these sites are
generally being addressed by other

Federal agencies. Under Executive
Order 12580 (52 FR 2923, January 29,
1987) and CERCLA section 120, each
Federal agency is responsible for
carrying out most response actions at
facilities under its own jurisdiction,
custody, or control, although EPA is
responsible for preparing a Hazard
Ranking System (HRS) score and
determining whether the facility is
placed on the NPL. At Federal Facilities
Section sites, EPA’s role is less
extensive than at other sites.

D. How Are Sites Listed on the NPL?

There are three mechanisms for
placing sites on the NPL for possible
remedial action (see 40 CFR 300.425(c)
of the NCP): (1) A site may be included
on the NPL if it scores sufficiently high
on the Hazard Ranking System (“HRS”’),
that EPA promulgated as appendix A of
the NCP (40 CFR part 300). The HRS
serves as a screening device to evaluate
the relative potential of uncontrolled
hazardous substances, pollutants or
contaminants to pose a threat to human
health or the environment. On
December 14, 1990 (55 FR 51532), EPA
promulgated revisions to the HRS partly
in response to CERCLA section 105(c),
added by SARA. The revised HRS
evaluates four pathways: ground water,
surface water, soil exposure, and air. As
a matter of Agency policy, those sites
that score 28.50 or greater on the HRS
are eligible for the NPL; (2) pursuant to
42 U.S.C. 9605(a)(8)(B), each State may
designate a single site as its top priority
to be listed on the NPL, without any
HRS score. This provision of CERCLA
requires that, to the extent practicable,
the NPL include one facility designated
by each State as the greatest danger to
public health, welfare, or the
environment among known facilities in
the State. This mechanism for listing is
set out in the NCP at 40 CFR
300.425(c)(2); (3) the third mechanism
for listing, included in the NCP at 40
CFR 300.425(c)(3), allows certain sites
to be listed without any HRS score, if all
of the following conditions are met:

e The Agency for Toxic Substances
and Disease Registry (ATSDR) of the
U.S. Public Health Service has issued a
health advisory that recommends
dissociation of individuals from the
release;

e EPA determines that the release
poses a significant threat to public
health; and

e EPA anticipates that it will be more
cost-effective to use its remedial
authority than to use its removal
authority to respond to the release.

EPA promulgated an original NPL of
406 sites on September 8, 1983 (48 FR
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40658) and generally has updated it at
least annually.

E. What Happens to Sites on the NPL?

A site may undergo remedial action
financed by the Trust Fund established
under CERCLA (commonly referred to
as the “Superfund”) only after it is
placed on the NPL, as provided in the
NCP at 40 CFR 300.425(b)(1).
(“Remedial actions’ are those
“consistent with permanent remedy,
taken instead of or in addition to
removal actions. * * *” 42 U.S.C.
9601(24).) However, under 40 CFR
300.425(b)(2) placing a site on the NPL
“does not imply that monies will be
expended.” EPA may pursue other
appropriate authorities to respond to the
releases, including enforcement action
under CERCLA and other laws.

F. Does the NPL Define the Boundaries
of Sites?

The NPL does not describe releases in
precise geographical terms; it would be
neither feasible nor consistent with the
limited purpose of the NPL (to identify
releases that are priorities for further
evaluation), for it to do so. Indeed, the
precise nature and extent of the site are
typically not known at the time of
listing.

Although a CERCLA ““facility” is
broadly defined to include any area
where a hazardous substance has “come
to be located” (CERCLA section 101(9)),
the listing process itself is not intended
to define or reflect the boundaries of
such facilities or releases. Of course,
HRS data (if the HRS is used to list a
site) upon which the NPL placement
was based will, to some extent, describe
the release(s) at issue. That is, the NPL
site would include all releases evaluated
as part of that HRS analysis.

When a site is listed, the approach
generally used to describe the relevant
release(s) is to delineate a geographical
area (usually the area within an
installation or plant boundaries) and
identify the site by reference to that
area. However, the NPL site is not
necessarily coextensive with the
boundaries of the installation or plant,
and the boundaries of the installation or
plant are not necessarily the
“boundaries” of the site. Rather, the site
consists of all contaminated areas
within the area used to identify the site,
as well as any other location where that
contamination has come to be located,
or from where that contamination came.

In other words, while geographic
terms are often used to designate the site
(e.g., the “Jones Co. plant site”’) in terms
of the property owned by a particular
party, the site, properly understood, is
not limited to that property (e.g., it may

extend beyond the property due to
contaminant migration), and conversely
may not occupy the full extent of the
property (e.g., where there are
uncontaminated parts of the identified
property, they may not be, strictly
speaking, part of the “‘site””). The “site”
is thus neither equal to, nor confined by,
the boundaries of any specific property
that may give the site its name, and the
name itself should not be read to imply
that this site is coextensive with the
entire area within the property
boundary of the installation or plant. In
addition, the site name is merely used
to help identify the geographic location
of the contamination and is not meant
to constitute any determination of
liability at a site. For example, the name
“Jones Co. plant site,” does not imply
that the Jones Company is responsible
for the contamination located on the
plant site.

EPA regulations provide that the
Remedial Investigation (“RI”) “is a
process undertaken * * * to determine
the nature and extent of the problem
presented by the release” as more
information is developed on site
contamination, and which is generally
performed in an interactive fashion with
the Feasibility Study (“FS”’) (40 CFR
300.5). During the RI/FS process, the
release may be found to be larger or
smaller than was originally thought, as
more is learned about the source(s) and
the migration of the contamination.
However, the HRS inquiry focuses on an
evaluation of the threat posed and
therefore the boundaries of the release
need not be exactly defined. Moreover,
it generally is impossible to discover the
full extent of where the contamination
‘“has come to be located” before all
necessary studies and remedial work are
completed at a site. Indeed, the
boundaries of the contamination can be
expected to change over time. Thus, in
most cases, it may be impossible to
describe the boundaries of a release
with absolute certainty.

Further, as noted above, NPL listing
does not assign liability to any party or
to the owner of any specific property.
Thus, if a party does not believe it is
liable for releases on discrete parcels of
property, it can submit supporting
information to the Agency at any time
after it receives notice that it is a
potentially responsible party.

For these reasons, the NPL need not
be amended as further research reveals
more information about the location of
the contamination or release.

G. How Are Sites Removed From the
NPL?

EPA may delete sites from the NPL
where no further response is

appropriate under Superfund, as
explained in the NCP at 40 CFR
300.425(e). This section also provides
that EPA shall consult with states on
proposed deletions and shall consider
whether any of the following criteria
have been met: (i) Responsible parties or
other persons have implemented all
appropriate response actions required;
(ii) All appropriate Superfund-financed
response has been implemented and no
further response action is required; or
(iii) The remedial investigation has
shown the release poses no significant
threat to public health or the
environment, and taking of remedial
measures is not appropriate.

H. May EPA Delete Portions of Sites
From the NPL as They Are Cleaned Up?

In November 1995, EPA initiated a
new policy to delete portions of NPL
sites where cleanup is complete (60 FR
55465, November 1, 1995). Total site
cleanup may take many years, while
portions of the site may have been
cleaned up and made available for
productive use.

I. What Is the Construction Completion
List (CCL)?

EPA also has developed an NPL
construction completion list (“CCL”) to
simplify its system of categorizing sites
and to better communicate the
successful completion of cleanup
activities (58 FR 12142, March 2, 1993).
Inclusion of a site on the CCL has no
legal significance.

Sites qualify for the CCL when: (1)
Any necessary physical construction is
complete, whether or not final cleanup
levels or other requirements have been
achieved; (2) EPA has determined that
the response action should be limited to
measures that do not involve
construction (e.g., institutional
controls); or (3) The site qualifies for
deletion from the NPL. For the most up-
to-date information on the CCL, see
EPA’s Internet site at http://
www.epa.gov/superfund.

J. What Is the Sitewide Ready for
Anticipated Use Measure?

The Sitewide Ready for Anticipated
Use measure (formerly called Sitewide
Ready-for-Reuse measure) represents
important Superfund accomplishments
and the measure reflects the high
priority EPA places on considering
anticipated future land use as part of
our remedy selection process. See
Guidance for Implementing the
Sitewide Ready-for-Reuse Measure, May
24, 2006, OSWER 9365.0—-36. This
measure applies to final and deleted
sites where construction is complete, all
cleanup goals have been achieved, and
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all institutional or other controls are in
place. EPA has been successful on many
occasions in carrying out remedial
actions that ensure protectiveness of
human health and the environment,
including current and future land users,
in a manner that allows contaminated
properties to be restored to
environmental and economic vitality
while ensuring protectiveness for
current and future land users. For
further information, please go to
http://www.epa.gov/superfund/
programs/recycle/tools/sitewide.htm.

II. Public Review/Public Comment

A. May I Review the Documents
Relevant to This Proposed Rule?

Yes, documents that form the basis for
EPA’s evaluation and scoring of the sites
in this rule are contained in public
Dockets located at EPA Headquarters in
Washington, DC, in the Regional offices
and by electronic access at http://
www.regulations.gov (see instructions in
the ADDRESSES section above).

B. How Do I Access the Documents?

You may view the documents, by
appointment only, in the Headquarters
or the Regional Dockets after the
publication of this proposed rule. The
hours of operation for the Headquarters
Docket are from 8:30 a.m. to 4:30 p.m.,
Monday through Friday excluding
Federal holidays. Please contact the
Regional Dockets for hours.

The following is the contact
information for the EPA Headquarters
Docket: Docket Coordinator,
Headquarters; U.S. Environmental
Protection Agency; CERCLA Docket
Office; 1301 Constitution Avenue; EPA
West, Room 3340, Washington, DC
20004; (202) 566—1744. (Please note this
is a visiting address only. Mail
comments to EPA Headquarters as
detailed at the beginning of this
preamble.)

The contact information for the
Regional Dockets is as follows:

Joan Berggren, Region 1 (CT, ME, MA,
NH, RI, VT), U.S. EPA, Superfund
Records and Information Center,
Mailcode HSC, One Congress Street,
Suite 1100, Boston, MA 02114-2023;
(617) 918-1417.

Dennis Munhall, Region 2 (NJ, NY,
PR, VI), U.S. EPA, 290 Broadway, New
York, NY 10007-1866; (212) 637—4343.

Dawn Shellenberger (ASRC), Region 3
(DE, DG, MD, PA, VA, WV), U.S. EPA,
Library, 1650 Arch Street, Mailcode
3PM52, Philadelphia, PA 19103; (215)
814-5364.

Debbie Jourdan, Region 4 (AL, FL,
GA, KY, MS, NG, SC, TN), U.S. EPA, 61
Forsyth Street, SW., 9th floor, Atlanta,
GA 30303; (404) 562-8862.

Janet Pfundheller, Region 5 (IL, IN,
MI, MN, OH, WI), U.S. EPA, Records
Center, Superfund Division SRC-7],
Metcalfe Federal Building, 77 West
Jackson Boulevard, Chicago, IL 60604;
(312) 353-5821.

Brenda Cook, Region 6 (AR, LA, NM,
OK, TX), U.S. EPA, 1445 Ross Avenue,
Mailcode 6SF-RA, Dallas, TX 75202—
2733; (214) 665—7436.

Michelle Quick, Region 7 (IA, KS,
MO, NE), U.S. EPA, 901 North 5th
Street, Kansas Gity, KS 66101; (913)
551-7335.

Gwen Christiansen, Region 8 (CO,
MT, ND, SD, UT, WY), U.S. EPA, 1595
Wynkoop Street, Mailcode 8EPR-B,
Denver, CO 80202-1129; (303) 312—
6463.

Dawn Richmond, Region 9 (AZ, CA,
HI, NV, AS, GU), U.S. EPA, 75
Hawthorne Street, San Francisco, CA
94105; (415) 972-3097.

Ken Marcy, Region 10 (AK, ID, OR,
WA), U.S. EPA, 1200 6th Avenue, Mail
Stop ECL-115, Seattle, WA 98101; (206)
553-2782.

You may also request copies from
EPA Headquarters or the Regional
Dockets. An informal request, rather
than a formal written request under the
Freedom of Information Act, should be
the ordinary procedure for obtaining
copies of any of these documents. Please
note that due to the difficulty of
reproducing oversized maps, oversized
maps may be viewed in-person,
however EPA dockets are not equipped
to either copy and mail out such maps
or scan them and send them out
electronically.

You may use the Docket at http://
www.regulations.gov to access
documents in the Headquarters Docket
(see instructions included in the
ADDRESSES section above). Please note
that there are differences between the
Headquarters Docket and the Regional
Dockets and those differences are
outlined below.

C. What Documents Are Available for
Public Review at the Headquarters
Docket?

The Headquarters Docket for this rule
contains the following for the sites
proposed in this rule: HRS score sheets;
Documentation Records describing the
information used to compute the score;
information for any sites affected by
particular statutory requirements or EPA
listing policies; and a list of documents
referenced in the Documentation
Record.

D. What Documents Are Available for
Public Review at the Regional Dockets?

The Regional Dockets for this rule
contain all of the information in the

Headquarters Docket, plus, the actual
reference documents containing the data
principally relied upon and cited by
EPA in calculating or evaluating the
HRS score for the sites. These reference
documents are available only in the
Regional Dockets.

E. How Do I Submit My Comments?

Comments must be submitted to EPA
Headquarters as detailed at the
beginning of this preamble in the
ADDRESSES section. Please note that the
mailing addresses differ according to
method of delivery. There are two
different addresses that depend on
whether comments are sent by express
mail or by postal mail.

F. What Happens to My Comments?

EPA considers all comments received
during the comment period. Significant
comments are typically addressed in a
support document that EPA will publish
concurrently with the Federal Register
document if, and when, the site is listed
on the NPL.

G. What Should I Consider When
Preparing My Comments?

Comments that include complex or
voluminous reports, or materials
prepared for purposes other than HRS
scoring, should point out the specific
information that EPA should consider
and how it affects individual HRS factor
values or other listing criteria
(Northside Sanitary Landfill v. Thomas,
849 F.2d 1516 (D.C. Cir. 1988)). EPA
will not address voluminous comments
that are not referenced to the HRS or
other listing criteria. EPA will not
address comments unless they indicate
which component of the HRS
documentation record or what
particular point in EPA’s stated
eligibility criteria is at issue.

H. May I Submit Comments After the
Public Comment Period Is Over?

Generally, EPA will not respond to
late comments. EPA can only guarantee
that it will consider those comments
postmarked by the close of the formal
comment period. EPA has a policy of
generally not delaying a final listing
decision solely to accommodate
consideration of late comments.

I. May I View Public Comments
Submitted by Others?

During the comment period,
comments are placed in the
Headquarters Docket and are available
to the public on an “as received” basis.
A complete set of comments will be
available for viewing in the Regional
Dockets approximately one week after
the formal comment period closes.
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All public comments, whether
submitted electronically or in paper,
will be made available for public
viewing in the electronic public Docket
at http://www.regulations.gov as EPA
receives them and without change,
unless the comment contains
copyrighted material, Confidential
Business Information (CBI), or other
information whose disclosure is
restricted by statute. Once in the public
Dockets system, select ““search,” then
key in the appropriate Docket ID
number.

J. May I Submit Comments Regarding
Sites Not Currently Proposed to the
NPL?

In certain instances, interested parties
have written to EPA concerning sites
that were not at that time proposed to
the NPL. If those sites are later proposed
to the NPL, parties should review their
earlier concerns and, if still appropriate,
resubmit those concerns for
consideration during the formal
comment period. Site-specific
correspondence received prior to the

period of formal proposal and comment
will not generally be included in the
Docket.

III. Contents of This Proposed Rule
A. Proposed Additions to the NPL

In today’s proposed rule, EPA is
proposing to add six new sites to the
NPL, all to the General Superfund
Section. All of the sites in this proposed
rulemaking are being proposed based on
HRS scores of 28.50 or above. The sites
are presented in the table below.

State

Site name

City/county

Flash Cleaners

Old Esco Manufacturing

Iron King Mine—Humboldt Smelter
Nelson Tunnel/Commodore Waste Rock .....

Aberdeen Contaminated Ground Water ....
Attebury Grain Storage Facility

Dewey-Humboldt.
Creede.
Pompano Beach.
Aberdeen.

Happy.
Greenville.

IV. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

1. What Is Executive Order 128667

Under Executive Order 12866 (58 FR
51735 (October 4, 1993)), the Agency
must determine whether a regulatory
action is “significant”” and therefore
subject to Office of Management and
Budget (OMB) review and the
requirements of the Executive Order.
The Order defines ‘‘significant
regulatory action” as one that is likely
to result in a rule that may: (1) Have an
annual effect on the economy of $100
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

2. Is This Proposed Rule Subject to
Executive Order 12866 Review?

No. The listing of sites on the NPL
does not impose any obligations on any
entities. The listing does not set
standards or a regulatory regime and
imposes no liability or costs. Any
liability under CERCLA exists
irrespective of whether a site is listed.

It has been determined that this action
is not a “‘significant regulatory action”
under the terms of Executive Order
12866 and is therefore not subject to
OMB review.

B. Paperwork Reduction Act

1. What Is the Paperwork Reduction
Act?

According to the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., an agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
that requires OMB approval under the
PRA, unless it has been approved by
OMB and displays a currently valid
OMB control number. The OMB control
numbers for EPA’s regulations, after
initial display in the preamble of the
final rules, are listed in 40 CFR part 9.

2. Does the Paperwork Reduction Act
Apply to This Proposed Rule?

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. EPA has
determined that the PRA does not apply
because this rule does not contain any
information collection requirements that
require approval of the OMB.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the

existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in 40
CFR are listed in 40 CFR part 9.

C. Regulatory Flexibility Act

1. What Is the Regulatory Flexibility
Act?

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. 601 et seq., as amended by
the Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996) whenever an agency is required to
publish a notice of rulemaking for any
proposed or final rule, it must prepare
and make available for public comment
a regulatory flexibility analysis that
describes the effect of the rule on small
entities (i.e., small businesses, small
organizations, and small governmental
jurisdictions). However, no regulatory
flexibility analysis is required if the
head of an agency certifies the rule will
not have a significant economic impact
on a substantial number of small
entities. SBREFA amended the
Regulatory Flexibility Act to require
Federal agencies to provide a statement
of the factual basis for certifying that a
rule will not have a significant
economic impact on a substantial
number of small entities.
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2. How Has EPA Complied With the
Regulatory Flexibility Act?

This proposed rule listing sites on the
NPL, if promulgated, would not impose
any obligations on any group, including
small entities. This proposed rule, if
promulgated, also would establish no
standards or requirements that any
small entity must meet, and would
impose no direct costs on any small
entity. Whether an entity, small or
otherwise, is liable for response costs for
a release of hazardous substances
depends on whether that entity is liable
under CERCLA 107(a). Any such
liability exists regardless of whether the
site is listed on the NPL through this
rulemaking. Thus, this proposed rule, if
promulgated, would not impose any
requirements on any small entities. For
the foregoing reasons, I certify that this
proposed rule, if promulgated, will not
have a significant economic impact on
a substantial number of small entities.

D. Unfunded Mandates Reform Act

1. What Is the Unfunded Mandates
Reform Act (UMRA)?

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
Federal Agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100 million
or more in any one year. Before EPA
promulgates a rule where a written
statement is needed, section 205 of the
UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective, or least burdensome
alternative that achieves the objectives
of the rule. The provisions of section
205 do not apply when they are
inconsistent with applicable law.
Moreover, section 205 allows EPA to
adopt an alternative other than the least
costly, most cost-effective, or least
burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially

affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

2. Does UMRA Apply to This Proposed
Rule?

No, EPA has determined that this rule
does not contain a Federal mandate that
may result in expenditures of $100
million or more for State, local, and
tribal governments in the aggregate, or
by the private sector in any one year.
This rule will not impose any Federal
intergovernmental mandate because it
imposes no enforceable duty upon State,
tribal or local governments. Listing a
site on the NPL does not itself impose
any costs. Listing does not mean that
EPA necessarily will undertake
remedial action. Nor does listing require
any action by a private party or
determine liability for response costs.
Costs that arise out of site responses
result from site-specific decisions
regarding what actions to take, not
directly from the act of listing a site on
the NPL.

For the same reasons, EPA also has
determined that this rule contains no
regulatory requirements that might
significantly or uniquely affect small
governments. In addition, as discussed
above, the private sector is not expected
to incur costs exceeding $100 million.
EPA has fulfilled the requirement for
analysis under the Unfunded Mandates
Reform Act.

E. Executive Order 13132: Federalism

What Is Executive Order 13132 and Is It
Applicable to This Proposed Rule?

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

Under section 6 of Executive Order
13132, EPA may not issue a regulation
that has federalism implications, that
imposes substantial direct compliance
costs, and that is not required by statute,

unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by State and
local governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts State
law, unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

This proposed rule does not have
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. Thus, the
requirements of section 6 of the
Executive Order do not apply to this
rule.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

1. What Is Executive Order 131757

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 6, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes.”

2. Does Executive Order 13175 Apply to
This Proposed Rule?

This proposed rule does not have
tribal implications. It will not have
substantial direct effects on tribal
governments, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes,
as specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this proposed rule.
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G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

1. What Is Executive Order 130457

Executive Order 13045: “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) Is determined to be “economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

2. Does Executive Order 13045 Apply to
This Proposed Rule?

This proposed rule is not subject to
Executive Order 13045 because it is not
an economically significant rule as
defined by Executive Order 12866, and
because the Agency does not have
reason to believe the environmental
health or safety risks addressed by this
proposed rule present a
disproportionate risk to children.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Usage

Is this Rule Subject to Executive Order
132117

This rule is not a “significant energy
action” as defined in Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001) because it is not likely to have
a significant adverse effect on the
supply, distribution, or use of energy.

I. National Technology Transfer and
Advancement Act

1. What Is the National Technology
Transfer and Advancement Act?

Section 12(d) of the National
Technology Transfer and Advancement
Act 0of 1995 (NTTAA), Public Law 104—
113, section 12(d) (15 U.S.C. 272 note),
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards

bodies. The NTTAA directs EPA to
provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

2. Does the National Technology
Transfer and Advancement Act Apply
to This Proposed Rule?

No. This proposed rulemaking does
not involve technical standards.
Therefore, EPA did not consider the use
of any voluntary consensus standards.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
substances, Hazardous waste,
Intergovernmental relations, Natural
resources, Oil pollution, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,
1991 Comp., p. 351; E.O. 12580, 52 FR 2923,
3 CFR, 1987 Comp., p. 193.

Dated: March 10, 2008.

Susan Parker Bodine,

Assistant Administrator, Office of Solid Waste
and Emergency Response.

[FR Doc. E8-5559 Filed 3-18-08; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 070817467—-7863—-01]
RIN 0648—-AV90

Fisheries of the Northeastern United
States; Atlantic Sea Scallop Fishery;
Framework Adjustment 19

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMF'S proposes regulations to
approve and implement Framework
Adjustment 19 (Framework 19) to the
Atlantic Sea Scallop Fishery
Management Plan (FMP) which was
developed by the New England Fishery
Management Council (Council).
Framework 19 proposes the following
management measures for the scallop
fishery: Limited access scallop fishery
specifications for 2008 and 2009 (open
area days-at-sea (DAS) and Sea Scallop
Access Area (access area) trip

allocations); Elephant Trunk Access
Area (ETAA) and Delmarva Access Area
(Delmarva) in-season trip adjustment
procedures; new Hudson Canyon
Access Area (HCAA) measures; DAS
allocation adjustments if an access area
yellowtail flounder (yellowtail) total
allowable catch (TAC) is caught;
adjustments to the scallop overfishing
definition; a prohibition on deckloading
of scallops on access area trips;
adjustments to the industry-funded
observer program; a 30-day vessel
monitoring system (VMS) power down
provision; general category access area
specifications for 2008 and 2009; and
general category measures dependent on
the implementation of Amendment 11
to the FMP as proposed by the Council,
including a quarterly TAC, 2008 and
2009 general category quota allocations,
and individual fishing quota (IFQ)
permit cost recovery program
requirements. NMFS will disapprove
the Council’s recommendation to
eliminate the September 1 through
October 31, ETAA seasonal closure,
which was implemented under
Framework 18 to the FMP to reduce sea
turtle interactions with the scallop
fishery. NMFS has determined that the
Council’s recommendation is not
consistent with National Standard 2 of
the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act).

DATES: Comments must be received by
5 p.m., local time, on April 8, 2008.

ADDRESSES: An environmental
assessment (EA) was prepared for
Framework 19 that describes the
proposed action and other considered
alternatives and provides a thorough
analysis of the impacts of the proposed
measures and alternatives. Copies of
Framework 19, the EA, and the Initial
Regulatory Flexibility Analysis (IRFA),
are available upon request from Paul J.
Howard, Executive Director, New
England Fishery Management Council
(Council), 50 Water Street,
Newburyport, MA 01950.

You may submit comments, identified
by 0648—AV90, by any one of the
following methods:

¢ Electronic Submissions: Submit all
electronic public comments via the
Federal eRulemaking Portal http://
www.regulations.gov.

e Fax: (978) 281-9135, Attn: Ryan
Silva.

e Mail: Patricia A. Kurkul, Regional
Administrator, NMFS, Northeast
Regional Office, One Blackburn Drive,
Gloucester, MA 01930. Mark the outside
of the envelope, “Comments on Scallop
Framework 19 Proposed Rule.”
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Instructions: All comments received
are a part of the public record and will
generally be posted to http://
www.regulations.gov without change.
All Personal Identifying Information (for
example, name, address, etc.)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit Confidential Business
Information or otherwise sensitive or
protected information. NMFS will
accept anonymous comments.
Attachments to electronic comments
will be accepted in Microsoft Word,
Excel, WordPerfect, or Adobe PDF file
formats only.

Written comments regarding the
burden-hour estimate or other aspects of
the collection-of-information
requirement contained in this proposed
rule should be submitted to the Regional
Administrator at the address above and
by e-mail to
David Rostker@omb.eop.gov, or fax to
202—-395-7285.

FOR FURTHER INFORMATION CONTACT:
Ryan Silva, Cooperative Research
Program Specialist, 978-281-9326; fax
978-281-9135.

SUPPLEMENTARY INFORMATION:
Background

The Council adopted Framework 19
on October 25, 2007, and submitted it to
NMFS on November 8, 2007, for review
and approval. Framework 19 was
developed and adopted by the Council
in order to meet the FMP’s requirement
to adjust biennially the management
measures for the scallop fishery. The
FMP requires biennial adjustments to
ensure that the measures meet the
fishing mortality rate (F) and other goals
of the FMP and achieve optimum yield
(OY) from the scallop resource on a
continuing basis. This rule proposes
measures as adopted by the Council and
described in detail here. The Council
has reviewed the Framework 19
proposed rule regulations as drafted by
NOAA Fisheries Service, which
included regulations proposed by
NOAA Fisheries Service under the
authority of section 305(d) of the
Magnuson-Stevens Act, and deemed
them to be necessary and consistent
with section 303(c) of the Magnuson-
Stevens Act.

The Council recommended in
Framework 19 to eliminate the
September 1 through October 31 ETAA
seasonal closure, which was
implemented under Framework 18 to
the FMP to reduce sea turtle interactions
with the scallop fishery. NMFS has
deemed this measure as inconsistent
with National Standard 2 of the
Magnuson-Stevens Act. NMFS has

determined that the Council’s
recommendation to eliminate the ETAA
seasonal closure may not be justified
given the information and analysis
provided in the Framework 19
document and analysis, and therefore is
not consistent with National Standard 2
of the Magnuson-Stevens Act. National
Standard 2 specifies that conservation
and management measures shall be
based upon the best scientific
information available. Although the
Council considered scientific
information, the information is not
sufficient to justify removal of the
seasonal closure adopted under
Framework 18.

Open Area DAS Allocations

To achieve optimum yield at the
target F=0.20 for the scallop resource,
limited access open area DAS
allocations are required to be adjusted
every 2 years. Since the calculation of
overall F also includes the mortality in
controlled access areas, the calculation
of the open area DAS allocations
depends on the access area measures,
including the rotation schedule,
management measures, and access area
trip allocations. Framework 19 would
implement the following vessel-specific
DAS allocations: Full-time vessels
would be allocated 35 DAS in 2008 and
42 DAS in 2009; part-time vessels
would be allocated 14 DAS in 2008 and
17 DAS in 2009; and occasional vessels
would receive 3 DAS in 2008 and 3 DAS
in 2009.

Because Framework 19 will not be
implemented by the start of the fishing
year on March 1, 2008, and interim
regulations that will be in effect at the
start of the 2008 fishing year are
inconsistent with proposed Framework
19 specifications, it is possible that
scallop vessels may exceed their DAS
allocations during the interim period
between March 1, 2008, and the
implementation of Framework 19.
Therefore, any limited access open area
DAS used in 2008 by a vessel that is
above the final 2008 allocation for that
vessel would be deducted from the
vessel’s 2009 DAS allocation.

Limited Access Trip Allocations, and
Possession Limits for Scallop Access
Areas

In the 2008 fishing year, full-time
scallop vessels would be allocated one
trip in the Nantucket Lightship Access
Area (NLCA), and four trips in the
ETAA. A part-time scallop vessel would
be allocated two trips, which could be
taken as follows: One trip in the ETAA
and one trip in the NLCA, or two trips
in the ETAA. An occasional vessel
would be allocated one trip which could

be taken in either the NLCA or the
ETAA. The 2008 limited access scallop
possession limit for access area trips
would be 18,000 1b (8,165 kg) for full-
time and part-time vessels, and 7,500 lb
(3,402 kg) for occasional vessels.

In the 2009 fishing year, full-time
scallop vessels would be allocated one
trip in the Closed Area II Access Area
(CAII), up to three trips in the ETAA,
and up to 1 trip in Delmarva. A part-
time scallop vessel would be allocated
two trips, and could distribute these
trips between the following access areas
as follows: Up to two trips in the ETAA,
up to one trip in CAII, and up to one
trip in Delmarva (unless ETAA and/or
Delmarva trips are reduced due to
updated exploitable scallop biomass
estimates). An occasional vessel would
be allocated one trip, which could be
taken in CAII, the ETAA, or Delmarva
(unless ETAA and/or Delmarva trips are
reduced due to updated exploitable
scallop biomass estimates). The 2009
limited access scallop possession limit
for access area trips would be 18,000 1b
(8,165 kg) for full-time and part-time
vessels, and 7,500 1b (3,402 kg) for
occasional vessels.

Although the Framework 19
document submitted to NMFS did not
specify 2009 Delmarva trip options for
part-time and occasional vessels, NMFS
has interpreted this as an oversight, and
has included Delmarva trip options for
part-time and occasional vessels in
2009. ETAA and Delmarva trip
allocations and possession limits in
2009 are subject to change per the
proposed ETAA and Delmarva trip
reduction procedures described below.

Because Framework 19 will not be
implemented by March 1, 2008, and
interim regulations that will be in effect
at the start of the 2008 fishing year are
inconsistent with proposed Framework
19 specifications, it is possible that
scallop vessels may fish in an access
area that would otherwise be closed
under Framework 19 during the interim
period between March 1, 2008, and the
implementation of Framework 19.
Therefore, if a limited access vessel
takes a 2008 Closed Area I Access Area
(CAI) trip, one ETAA trip would be
deducted from the vessel’s 2009
allocation. Although the Council did not
specify this measure in Framework 19,
based on other Framework 19 measures
adopted by the Council and the overall
objectives of the FMP, NMFS proposed
this measure under the authority of
section 305(d) of the Magnuson-Stevens
Act.
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Regulatory Procedure to Reduce 2009
ETAA and/or Delmarva Allocations

ETAA and Delmarva specifications
are based on 2007 scallop resource
survey information, which was the best
scientific information available when
the Council established the proposed
ETAA and Delmarva allocations for
Framework 19. If 2008 ETAA and/or
Delmarva survey data indicate that there
is less estimated exploitable biomass of
scallops in the ETAA and/or Delmarva
for the 2009 fishing year, the Regional

Administrator may reduce ETAA and/or
Delmarva allocations to prevent
overfishing.

If a reduction in the ETAA is
necessary, as dictated by pre-
determined thresholds detailed in Table
1, the Regional Administrator would
publish a final rule consistent with the
Administrative Procedure Act (APA) on
or about December 1, 2008. If the ETAA
exploitable biomass estimate is between
20,000 and 29,999 mt, part-time vessels
would be authorized to take one trip in
the ETAA at a reduced possession limit

of 3,600 1b (1,633 kg), and one trip in
the NLCA at the normal possession limit
of 18,000 1b (8,165 kg). The reduced
possession limit for part time vessels
under this scenario results from the
FMP structure, which allocates to part-
time vessels 40 percent of what is
allocated to a full-time vessel. If
updated exploitable biomass
information is not available so that a
final rule pursuant to the APA cannot be
published on or about December 1,
2008, no reductions would be made.

TABLE 1—2009 ETAA TRIP REDUCTION TABLE

Exploitable biomass estimate (mt)

Adjusted trips
(full-time, part-
time, occa-
sional)

Adjusted trips
(general cat-

egory)

Adjusted 2009
research set-
aside TAC
(mt)

Adjusted 2009
observer set-
aside TAC
(mt)

30,000 or greater
20,000-29,999
10,000-19,000
Less than 10,000

No adjustment
2,1%,0
1,0,0
0,0,0

No adjustment
1473

982

491

No adjustment
0.24
0.16
0.08

No adjustment
0.12
0.08
0.04

*Part-time vessels may take one trip in the ETAA at a reduced possession limit of 3,600 Ib (1,633 kg) and one trip in CAIl or Delmarva (unless
Delmarva trips are reduced); or one trip in CAll and one trip in Delmarva (unless Delmarva trips area reduced).

In addition, if an updated estimate of
overall F exceeds 0.29 in 2008, then
ETAA allocations would be reduced
consistent with the reductions specified
in Table 1 under exploitable biomass
estimates of 20,000-29,000 mt. If both
the biomass and F thresholds were
exceeded, the allocation level would be
established using the biomass
adjustment schedule.Under the same
procedures and dates, if the Delmarva
biomass for the 2009 fishing year is
estimated to be below 10,000 mt, then
the area would remain closed to scallop
fishing for the 2009 fishing year, and no
trips or set-aside would be authorized
there.

New Hudson Canyon Rotational
Management Area

Due to the high concentration of small
scallops in the HCAA, Framework 19,
consistent with the FMP’s area rotation
program strategy to protect young
scallop concentrations, would establish
the HCAA as a rotational management
area, and close the HCAA to all scallop
fishing, including general category
vessels, for at least the 2008 and 2009
fishing years. The expected increase in
exploitable biomass in the absence of F
is expected to exceed 30 percent per
year. The area could be considered
again as an access area and re-open to
fishing when the annual increase in
exploitable biomass in the absence of
fishing mortality is less than 15 percent
per year.

Open Area DAS Adjustment if a Scallop
Access Area Yellowtail TAC Allocated
to the Scallop Fishery is Caught

Under the Northeast Multispecies
Fishery Management Plan, 10 percent of
the Southern New England (SNE) and
Georges Bank (GB) yellowtail TACs are
allocated to scallop vessels fishing in
the NLCA, CAI, and CAIL If the SNE
and/or GB yellowtail TAC is caught, the
respective access area(s) are closed to
further scallop fishing for the remainder
of the fishing year. If a vessel has
unutilized trip(s) in an access area
closed by a scallop fishery yellowtail
TAC, Framework 19 would allocate
additional open area DAS in a manner
that maintains the F objectives of the
FMP. This trip/DAS conversion would
apply only to full-time vessels, and to
occasional or part-time vessels that have
no other available access areas in which
to take their access area trip(s). Unused
access area trip(s) would be converted to
open area DAS so that scallop fishing
mortality that would have resulted from
the access area trip(s) would be
equivalent to the scallop fishing
mortality resulting from the open area
DAS allocation. Consequently, if the
NLCA or CAII is closed in 2008 or 2009,
respectively, each vessel with
unutilized trip(s) would be allocated a
specific amount of additional open area
DAS according to permit category. Full-
time vessels would be allocated 7.7 DAS
per unutilized trip in the NLCA and 7.9
DAS per unutilized trip in CAII Part-
time vessels would receive the same

DAS conversion as full-time vessels, as
long as there was no other access area
available for the vessel to take a trip(s)
in. If an occasional vessel has no
available access area in which to take its
trip, it would be allocated converted
DAS according to the most recent
closure: 3.2 DAS if it was the NLCA, 3.3
DAS if it was CAIIL Although the
Council did not specify this measure
regarding occasional vessels in
Framework 19, based on other
Framework 19 measures adopted by the
Council and the overall objectives of the
FMP, NMFS proposed this measure
under the authority of section 305(d) of
the Magnuson-Stevens Act.

If a vessel has unused broken trip
compensation trip(s) when an access
area closes due to reaching a yellowtail
TAC, it would be issued additional DAS
in proportion to the un-harvested
possession limit. For example, if a full-
time vessel had an unused 9,000 1b
(4,082 kg) NLCA compensation trip (half
of the full possession limit) at the time
of a NLCA yellowtail TAC closure, the
vessel would be allocated 3.85 DAS
(half of the 7.7 DAS that would be
allocated for a full NLCA trip).

Research Set-Aside (RSA) Allocations

Two percent of each scallop access
area quota and 2 percent of the DAS
allocation is set aside as part of the
Scallop RSA Program to fund scallop
research and compensates participating
vessels through the sale of scallops
harvested under the research set-aside
quota. The 2008 research set-aside



Federal Register/Vol. 73, No. 54/ Wednesday, March 19,

2008 /Proposed Rules 14751

access area allocations would be:
NLCA—110,000 Ib (50 mt); ETAA—
440,000 1b (200 mt). The 2009 research
set-aside access area allocations would
be: CAII—116,000 1b (53 mt); ETAA—
324,000 1b (147 mt); Delmarva—120,000
Ib (54 mt). If 2008 ETAA and/or
Delmarva survey data indicate that there
is less estimated exploitable biomass of
scallops in the ETAA and/or Delmarva,
the 2009 RSA allocations in these areas
would be reduced as specified in Table
1.

The 2008 and 2009 research set-aside
DAS allocations would be 235 and 282,
respectively.

Observer Set-Aside Allocations

One percent of each scallop access
area quota and 1 percent of the DAS
allocation is set aside as part of the
industry funded observer program to
help defray the cost of carrying an
observer. Scallop vessels on an observed
DAS trip are charged a reduced DAS
rate, currently 0.85 per DAS; scallop
vessels on an observed access area trip
are authorized to have an increased
possession limit, currently 400 Ib of
shucked scallops per DAS.

The 2008 access area observer set-
aside allocations would be: NLCA—
55,000 lb (25 mt); ETAA—222,000 lb
(111mt). The 2009 access area observer
set-aside allocations would be: CAII—
58,000 1b (26 mt); ETAA—162,000 1b (73
mt); Delmarva—60,000 1b (27 mt). If
2008 ETAA and/or Delmarva survey
data indicate that there is less estimated
exploitable biomass of scallops in the
ETAA and/or Delmarva, the 2009 RSA
allocations in these areas would be
reduced as specified in Table 1.

The 2008 and 2009 DAS observer set-
aside allocations would be 118 and 141,
respectively.

Adjustment of the Scallop Overfishing
Definition

The Council recommended a new
overfishing definition based on results
from the recent scallop stock assessment
(SAW 45), which used a new model to
characterize the scallop resource,
including a new biomass target and
threshold, and a new F threshold.
Because the Council recommended the
new reference points and a modified
overfishing definition to reflect the new
parameters, the Council also considered
whether the current target of F=0.20
should be adjusted upward consistent
with the F threshold adjustment. The
overfishing threshold of F=0.29 is based
on an assumption that F is spatially
uniform. However, uniform F does not
occur in the scallop fishery due to
unfished biomass in closed areas and
highly variable F’s in open and access

areas. In the case of highly non-uniform
fishing effort, the F that maximizes yield
per recruit will be less than the spatially
uniform target (F=0.29). The Council
was concerned that setting the F target
at the typical 80 percent of the threshold
(F=0.23) would result in localized
overfishing in open areas. Therefore, the
Council recommended keeping the
target at F=0.20 in recognition that F is
not uniformly distributed in the scallop
fishery, and the resource is prone to
localized overfishing, particularly in
open areas. An F target of 0.20 would
help maintain a stable fishery rather
than maximize individual catch on an
annual basis, compared to higher F
targets.

In addition, based on the results of
SAW 45, the Council recommended
establishing scallop biomass reference
points using absolute scallop meat
biomass estimates instead of scallop
resource survey indices, as in the past.

Based on these recommendations, the
scallop overfishing definition would be
as follows: If stock biomass is equal to
or greater than Bmax, as measured by an
absolute value of scallop meat (mt)
(currently estimated at 108,600 mt for
scallops in the GB and Mid-Atlantic
resource areas), overfishing occurs when
F exceeds Fmax, currently estimated as
0.29. If the total stock biomass is below
Bmax, overfishing occurs when F
exceeds the level that has a 50—-percent
probability to rebuild stock biomass to
Bmax in 10 years. The scallop stock is
in an overfished condition when stock
biomass is below %2Bmax and, in that
case, overfishing occurs when F is above
a level expected to rebuild the stock in
5 years, or when F is greater than zero
when the stock is below “4Bmax.

The following table details the
biomass and F reference points
proposed by Framework 19.

TABLE 2. PROPOSED BIOMASS AND F
REFERENCE POINTS

Target Threshold
Biomass 108,600 mt 54,300 mt
Fishing mortality
(F) 0.29 0.20

Prohibition on deckloading

To minimize scallop discard
mortality, no scallop vessel that is
declared into the Area Access Program
as specified in § 648.60 could possess
more than 50 bu (17.6 hL) of in-shell
scallops, as specified in § 648.52(d),
outside the boundaries of a Sea Scallop
Access Area.

Adjustments to the Industry-funded
Observer Program

There are several proposed measures
to improve the industry-funded observer
program.

1. Proposed Measures Pertaining to
Observer Service Providers

Providers must respond to a
fisherman’s request for an observer,
within 18 hr of the fisherman’s call, to
let him/her know if an observer is
available.

Providers must provide the NMFS
Northeast Fishery Observer Program
(NMFS/NEFOP) with an updated list of
contact information for all observers
that includes the observer identification
number, observer’s name, mailing
address, email address, phone numbers,
homeports or fisheries/trip types
assigned, and must include whether or
not the observer is “in service,”
indicating when the observer has
requested for leave and/or is not
currently working for the industry-
funded program.

Providers must submit to NMFS/
NEFOP, if requested, a copy of each
type of signed and valid contract
(including all attachments, appendices,
addendums, and exhibits incorporated
into the contract) between the observer
provider and those entities requiring
observer services;

Providers must submit to NMFS/
NEFOP, if requested, a copy of each
type of signed and valid contract
(including all attachments, appendices,
addendums, and exhibits incorporated
into the contract) between the observer
provider and specific observers.

Providers must submit to NMFS/
NEFOP, if requested, copies of any
information developed and used by the
observer providers distributed to
vessels, such as informational
pamphlets, payment notification,
description of observer duties, etc.

Providers are required to charge
vessel owners in a way that is consistent
with the compensation received by the
observed vessel. NMFS authorizes
vessel compensation from the industry-
funded observer set-aside using VMS
transmission data. For the purpose of
compensating scallop vessels carrying
an observer, NMFS would calculate the
duration of the trip as the period from
the first VMS polling position outside of
the demarcation line at the beginning of
the trip to the first VMS polling position
inside of the demarcation line at the end
of the trip. For example, if the first VMS
polling position outside of the
demarcation line of a vessel with an
observer on an access area trip was 9:00
pm on the 1st, and the first VMS polling
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position inside of the demarcation line
at the end of the trip was at 1:00 am on
the 3rd, the duration of the trip equals
27 hr or 2 “days” (24 hr + 3 hr) for the
purposes of observer set-aside
compensation. Therefore, the provider
would charge for 2 days of observer
coverage. For observed open area DAS
trips, “day” would be defined as a 24-
hour period and portions of days would
be pro-rated at an hourly charge. For
example, for the trip described above,
the provider would charge 1 day and 3
hr.

Providers would no longer be
required to maintain at least eight
certified observers.

Providers must provide NMF/NEFOP
with observer contract data within 24 hr
of landing, and raw data within 72 hr of
landing.

2. Proposed Measures Pertaining to
Scallop Fishermen

NMFS/NEFOP may take up to 72 hr
to respond to a pre-sailing notice and,
if selected to carry an observer, the
observer provider may take up to 48 hr
to respond to an observer deployment
request. Currently, NMFS/NEFOP may
take up to 24 hr to respond to a pre-
sailing notice, and the observer service
provider may take up to 72 hr to
respond to an observer deployment
request.

Limited access trip notification calls
can not be made more than 10 days in
advance of a trip, and not more than 10
trips may be called in at a time.

General Category vessels making an
access area trip(s) must call in with the
same notice described above, but make
weekly calls rather than daily calls. For
example, a general category vessel could
call in on Tuesday for all the trips it
plans to take from the following Sunday
through Saturday. The vessel would
either get a waiver for that week, or be
selected for observer coverage. If
selected, a vessel could be required to
carry an observer on up to two trips
made that week.

Vessel owners, operators, or managers
are required to notify NMFS/NEFOP of
any trip plan changes at least 48 hr prior
to vessel departure.

Confirmation numbers for trip
notification calls are valid for 48 hr from
the intended sail date.

A vessel is prohibited from fishing in
an access area without an observer
waiver confirmation number specific to
that trip and that was issued for the trip
plan that was called in to NMFS.

3. Proposed Observer Program Observer
Training Adjustments

NMFS/NEFOP observer training
sessions would no longer have a
minimum class size of eight.

An observer’s first three deployments
and the resulting data would be
immediately edited and approved after
each trip by NMFS/NEFOP, prior to any
further deployments by that observer. If
data quality is considered acceptable,
the observer would be certified. If the
data is not acceptable, the observer will
not be certified.

An observer provider would not
deploy any observer on the same vessel
for more than two consecutive multi-
day trips and not more than twice in
any given month for multi-day
deployments.

Providers would be required to
provide at least 7 days advance notice
to NMFS/NEFOP when requesting an
observer training class.

Prior to the end of an observer
training course, the observer would be
required to complete a cardiopulmonary
resuscitation/first aid course.

4. DAS and TAC Compensation Rates

The Gouncil has recommended the
DAS and TAC compensation rates be
adjusted to more accurately reflect the
costs associated with observed trips.
NMFS will consider information
included in Framework 19 and any
other relevant fishery information and
will notify scallop permit holders
through a permit holder letter if an
adjustment is made.

30-day VMS Power Down Provision for
Scallop Vessels

The proposed action would allow all
scallop vessels to power down their
VMS unit for a minimum of 30 days
provided the vessel does not engage in
any fisheries until the unit is turned
back on. Such vessels would be required
to obtain a letter of exemption from the
Regional Administrator. This provision
would provide more flexibility and
would reduce operating costs for some
scallop vessel owners that do not engage
in fisheries for extended periods of time.

General Category Access Area Harvest
Specifications for 2008 and 2009

In 2008, the general category fishery
would be allocated 5 percent of the
overall NLCA and ETAA TACs,
resulting in up to 667 trips in the NLCA,
and up to 2,668 trips in the ETAA,
respectively. If 2008 scallop resource
surveys indicate a reduced exploitable
scallop biomass, or overall 2008 scallop
F exceeds 0.29, general category ETAA
trip allocations would be subject to trip
reduction procedures as specified under

Table 1—2009 ETAA Trip Reduction
Table.

In 2009, the general category scallop
fishery would be allocated 5 percent of
the overall ETAA and Delmarva TACs,
resulting in up to 1,964 trips and 728
trips, respectively. If updated 2008
scallop resource surveys indicate the
exploitable biomass in Delmarva is less
than 10,000 mt, Delmarva would be
closed for the 2009 fishing year, and no
general category trips would be
allocated. General category vessels
would not be allocated any trips in CAII
because of concerns that negligible
fishing effort by general category vessels
would occur there. Because general
category vessels would receive overall
TAC, the zero allocation in CAII would
be offset by a higher percentage of
overall catch in open areas.

Because Framework 19 will not be
implemented by the start of the 2008
fishing year on March 1, 2008, and
current regulations that will roll over
into the 2008 fishing year are
inconsistent with proposed Framework
19 specifications, it is possible that
scallop vessels may exceed their
allocation or fish in an area that would
otherwise be closed under Framework
19. Therefore, if general category vessels
take 2008 CAI trips, a like number of
ETAA trips as specified under default
regulations would be deducted from the
general category fleet in 2009. Although
the Council did not address this
scenario in their Framework 19
document, and therefore did not
recommend this adjustment procedure,
NMFS is proposing this measure to
remain consistent with the intent of the
FMP. Although the Council did not
specify this measure in Framework 19,
based on other Framework 19 measures
adopted by the Council and the overall
objectives of the FMP, NMFS proposed
this measure under the authority of
section 305(d) of the Magnuson-Stevens
Act.

General Category Measures Dependent
on Amendment 11 to the FMP
(Amendment 11)

Several measures in Framework 19
are dependent on the implementation of
Amendment 11 as proposed (72 FR
71315, December 17, 2007). The primary
intent of Amendment 11 is to reduce
fishing capacity in the general category
fishery by establishing a limited entry
program that would include three
permit categories; IFQ, Northern Gulf of
Maine Management Area (NGOM), and
incidental. Framework 19 proposed
regulations have been drafted under the
assumption that Amendment 11 will be
implemented as proposed. The
following measures in Framework 19
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are contingent on the implementation of
Amendment 11 as currently proposed:
Allocation of 10 percent of the overall
scallop TAC in 2008 (and 2009 if the
IFQ program is not implemented by
March 1, 2009), and 5 percent in 2009
and beyond; a quarterly hard TAC for
the directed general category scallop
fishery for the 2008 scallop fishing year;
a separate 0.5—percent TAC allocation of
the overall scallop TAC in 2009 and
beyond for full-time, part-time, or
occasional vessels that qualify for an
IFQ permit; cost recovery payment
procedures for IFQ permit holders that
land IFQ scallops; 2008 and 2009
NGOM TACs; and incidental catch
target TACs for 2008 and 2009. The
legal basis and rationale for these
measures are described in the proposed
rule for Amendment 11 and are not
repeated here. The following provides
details on the specific allocations and
other specifications for the Amendment
11 measures.

1. Quarterly TAC

Framework 19 would allocate
approximately 10 percent of the overall
2008 scallop TAC to the general
category fishery. The quarterly TAC
would be effective during the
transitional period as the IFQ program
is implemented, which is scheduled for
the start of the 2009 fishing year.
Framework 19 would allocate 35
percent (1,523,375 1b (690.99 mt)) of the
2008 directed general category annual
TAC to Quarter 1, 40 percent (1,741,000
lb, (789.70 mt)) to Quarter 2, 15 percent
(652,875 b, (296.14 mt)) to Quarter 3,
and 10 percent (435,250 1b (197.43 mt))
to Quarter 4. If any portion of the
Quarter 1 TAC is not caught, the
remainder would be rolled over into
Quarter 3; if any portion of the Quarter
2 TAC is not caught, it would be rolled
over into Quarter 4. Open area, access
area, and NGOM scallop landings by
directed general category trips would
count against the quarterly TACs.
Consequently, if a quarterly TAC is
caught, all directed general category
scallop fishing would cease for the
remainder of the quarter; including
access area, and open areas, but
excluding the NGOM. If the Quarter 1
TAC (March 1-May 31) is exceeded,
those pounds would be removed from
Quarters 3 and/or 4.

2. IFQ Allocation

Amendment 11 proposes to establish
a separate IFQ allocation for full-time,
part-time, or occasional scallop vessels
that qualify for an IFQ permit. Starting
with the first year of the IFQ program in
2009, the pool of IFQ vessels that do not
qualify for a full-time, part-time, or

occasional scallop permit would be
allocated 5 percent of the overall scallop
TAC; and the pool of full-time, part-
time, or occasional vessels that qualify
for an IFQ permit would be allocated 0.5
percent of the overall scallop TAC.

General category vessels that qualify
for an IFQ permit in 2009 would be
allocated 5 percent of the overall scallop
TAC as follows: 1,182,500 1b (536.37 mt)
from open areas, 785,700 1b (356.79 mt)
from ETAA, and 291,000 1b (13.20 mt)
from Delmarva. Full-time, part-time,
and occasional scallop vessels that
qualify for an IFQ permit in 2009 would
be allocated 225,950 1Ib (112.96 mt) from
open areas.

In the event that implementation of
the IFQ program is delayed beyond the
start of the 2009 fishing year (March 1,
2009), the IFQ scallop fishery would be
allocated 10 percent of the overall
scallop TAC and be divided among
quarters as described in the preceding
section.

3. Cost Recovery

NMFS is required by the Magnuson-
Stevens Act to recover the costs directly
related to the management, data
collection and analysis, and
enforcement of IFQQ programs such as
the one proposed by Amendment 11.
Under section 304(d)(2)(A) of the
Magnuson-Stevens Act, the Secretary of
Commerce is authorized to collect a fee,
not to exceed 3 percent of the ex-vessel
value of fish harvested, to recover these
costs. Therefore, a scallop IFQ vessel
would incur a cost recovery fee liability
for every landing of scallops. The IFQ
permit holder that landed the IFQ
scallops would be responsible for
submitting this payment to NMFS once
per year. The ex-vessel value of scallops
used to calculate the cost-recovery fees
due for a fishing year would be based
on an average of the ex-vessel value of
all general category scallops landed
between March 1 and September 30 of
the initial year of the IFQ program, and
October 1 through September 30 of each
year thereafter. The Amendment 11
proposed rule proposed to require IFQ
permit owners that transferred IFQ
scallops (transferor) to another IFQ
vessel (transferee) as part of the IFQ
scallop transfer program to submit a cost
recovery fee for scallops landed by the
transferee. However, upon further
evaluation, Framework 19 would adjust
this requirement; the transferee, and not
the transferor, would be required to
submit the cost recovery fee. The
administrative burden would be the
same, if not greater, if the IFQ transferor,
and not the transferee, were required to
submit the cost recovery fee. This
adjustment would also reduce the cost

recovery administrative burden of
NMFS.

Payment of the cost recovery fee
would be a permit condition that must
be met before permits could be renewed.
On or about October 30 of each year,
NMFS would mail a cost recovery bill
for the IFQ fee incurred by each IFQ
vessel to each IFQ permit holder.
Owners of IFQ vessels would be
required to submit payment by January
1 of each year. An IFQQ scallop vessel’s
permit would not be renewed (i.e., not
issued) by NMFS until payment for the
prior year’s fees is received in full. Bills
would also be made available
electronically via the internet. Fee
liabilities due January 1 would be for
the previous cost recovery period
(October 1 —September 30 of the year
preceding the January 1 due date). For
example, for scallops landed October 1,
2009 — September 30, 2010, NMFS
would issue a cost recovery bill on or
about October 30, 2010, and the IFQ
permit holder would be required to
submit the cost recovery fee by January
1, 2011. If an IFQ permit holder does
not pay, or pays less than the full
amount due, the vessel’s IFQ permit
would not be renewed.

Disputes regarding fee liabilities
would be resolved through an
administrative appeal procedure. If an
IFQ permit holder makes a timely
payment to NMFS of an amount less
than the fee liability NMFS has
determined, the IFQ permit holder
would have the burden of
demonstrating that the fee amount
submitted is correct and that the fee
calculated by NMFS is incorrect. If,
upon preliminary review of the
accuracy and completeness of a fee
payment, NMFS determines the IFQ
permit holder has not paid the amount
due in full, NMFS would notify the IFQQ
permit holder by letter. NMFS would
explain the discrepancy and the IFQ
permit holder would have 30 days to
either pay the amount that NMFS has
determined should be paid, or provide
evidence that the amount paid was
correct. The IFQ permit for the vessel
would not be renewed until the
payment discrepancy is resolved. If the
IFQ permit holder submits evidence in
support of his/her payment, NMFS
would evaluate it and, if there is any
remaining disagreement as to the
appropriate IFQ fee, prepare a Final
Administrative Determination (FAD).
The FAD would set out the facts,
discuss those facts within the context of
the relevant agency policies and
regulations, and make a determination
as to the appropriate disposition of the
matter. A FAD would be the final
agency action. If the FAD determines
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that the IFQ permit holder is out of
compliance, the IFQ scallop permit in
question would not be renewed until
the conditions established by the FAD
are met. If the FAD determines that the
IFQ permit holder owes additional fees,
and if the IFQ permit holder has not
paid such fees, all IFQ permit(s) held by
the IFQ permit holder would not be
renewed until the required payment is
received by NMFS. If NMFS does not
receive such payment within 30 days of
the issuance of the final agency action,
NMFS would refer the matter to the
appropriate authorities within the U.S.
Treasury for purposes of collection, and
the vessel’s IFQ permit(s) would remain
invalid. If NMFS does not receive such
payment prior to the end of the fishing
year, the IFQ permit would be
considered voluntarily abandoned.

Cost recovery payments would be
made electronically via the Federal web
portal, www.pay.gov, or other internet
sites as designated by the Regional
Administrator. Instructions for
electronic payment would be made
available on both the payment website
and the paper bill. Payment options may
include payment via a credit card (the
Regional Administrator would specify
in the cost recovery bill acceptable
credit cards) or direct ACH (automated
clearing house) withdrawal from a
designated checking account. Payment
by check could be authorized by the
Regional Administrator if the Regional
Administrator has determined that
electronic payment is not possible (for
example, if the geographical area or an
individual(s) is affected by catastrophic
conditions).

NMFS would create an annual IFQ
report and provide it to the owner of the
IFQ permit. The report would include
quarterly and annual information
regarding the amount and value of IFQ
scallops landed during the fishing year,
the associated cost recovery fees, and
the status of those fees. This report
would also detail the costs incurred by
NMEFS, including the calculation of the
recoverable costs for the management,
enforcement, and data collection,
incurred by NMFS during the fishing
year.

4. NGOM TACS

Framework 19 proposes a 70,000-1b
(31,751-kg) annual NGOM TAC for the
2008 and 2009 fishing years.

5. Scallop Incidental Catch Target TAC

Framework 19 proposes a 50,000-1b
(22,680-kg) scallop incidental catch
target TAC for the 2008 and 2009 fishing
years to account for mortality from this
component of the fishery and to ensure
that F targets are not exceeded.

Status of Framework 19 if Amendment
11 is Not Implemented as Proposed

Several measures in Framework 19
are dependent on the implementation of
Amendment 11 as proposed. If
Amendment 11 is not implemented, the
general category scallop fishery would
remain an open access fishery; any
individual could obtain a permit for a
vessel. Vessels would be limited to the
400-1b (181-kg) possession limit if they
have a 1B permit; vessels with a 1A
permit would be restricted to a 40 (18—
kg) pound possession limit. Limited
access vessels would be permitted to
fish under general category rules when
not on a DAS. General category vessels
would be permitted to fish in access
areas up to a maximum number of trips
assigned through biennial frameworks
such as Framework 19. The total level
of catch from this component of the
fishery would not be restricted.

Classification

At this time, NMFS has not
determined that this proposed rule is
consistent with the national standards
of the Magnuson-Stevens Act and other
applicable law. NMFS, in making that
determination, will take into account
the data, views, and comments received
during the comment period.

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

This proposed rule contains
collection-of-information requirements
subject to review and approval by OMB
under the Paperwork Reduction Act
(PRA). Public reporting burden for these
collections of information are estimated
to average as follows:

1. Service provider observer contact
information reports—>5 min per
response;

2. Service provider observer
availability reports—1 min per
response;

3. Copies of service provider outreach
materials—30 min per response;

4. Copies of service provider
contracts—30 min per response.

These estimates include the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
information.

Public comment is sought regarding:
Whether this proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information shall have practical utility;
the accuracy of the burden estimate;
ways to enhance the quality, utility, and
clarity of the information to be

collected; and ways to minimize the
burden of the collection of information,
including through the use of automated
collection techniques or other forms of
information technology. Send comments
on these or any other aspects of the
collection of information to the Regional
Administrator as specified in ADDRESSES
above, and by e-mail to

David _Rostker@omb.eop.gov or fax to
(202) 395-7285.

Notwithstanding any other provision
of the law, no person is required to
respond to, and no person shall be
subject to penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB control number.

An IRFA was prepared, as required by
section 603 of the Regulatory Flexibility
Act (RFA), and consists of the
discussion and analyses in the preamble
to this action and the analyses of this
action and its impacts in Framework 19.
The IRFA describes the economic
impact this proposed rule, if adopted,
would have on small entities. A
description of the action, why it is being
considered, and the legal basis for this
action are contained at the beginning of
this section of the preamble and in the
SUMMARY. A complete description of the
economic impacts of the Framework 19
measures and alternatives is provided in
Section 5.4 of the EA for Framework 19,
and the details are not provided in this
summary.

Description and Estimate of Number of
Small Entities to Which the Rule Would
Apply

The vessels in the Atlantic sea scallop
fishery are all considered small business
entities and, therefore, there is no
disproportionate impact on large and
small entities. All of the vessels grossed
less than $3.5 million according to
dealer data for the 2004 to 2006 scallop
fishing years. Annual total revenue
averaged over $1 million in the 2005
fishing year, and about $881,990 in the
2006 fishing year, per limited access
vessel. Total revenues per vessel,
including revenues from species other
than scallops, exceeded these amounts,
but were less than $3 million per vessel.
Average scallop revenue per general
category vessel was $88,702 in 2005 and
$66,785 in the 2006 fishing years.
Average total revenue per general
category vessel, including revenue from
species other than scallops, exceeded
$250,000 in the 2005 and 2006 fishing
years. Average revenues per vessel were
lower in the 2006 fishing year for all
permit categories because of lower
scallop prices.
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The proposed regulations would
affect all Federal scallop vessels. The
Amendment 11 and Framework 19
documents provide extensive
information on the number, port, state,
and size of vessels and small businesses
that would be affected by the proposed
regulations. In 2007, there were 346 full-
time, 33 part-time, and 1 occasional
limited access scallop permits issued,
and 2,332 general category permits
issued to vessels in the open access
general category fishery: 915 category
1B permits, and 1,417 category 1A
incidental catch permits.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

This action contains several new
collection-of-information, reporting, and
recordkeeping requirements. The
following describes these requirements.

1. Observer Contact List

Observer service providers would be
required to provide and maintain an
updated list of contact information for
all observers. This would facilitate the
ability of NMFS/NEFOP to contact
observers. Maintaining an up-to-date
observer contact list is estimated to
entail 5 min per response, 12 responses
per year, for a total of 1 burden hour
annually. These updates do not have
any associated miscellaneous costs.

2. Observer Availability List

Service providers would be required
to provide and maintain a listing of
whether or not the observer is “in
service,” indicating when the observer
has requested leave and/or is not
currently working for the industry-
funded program. This would facilitate
the ability of NMFS/NEFOP to confirm
observer availability. Maintaining an
up-to-date observer availability list is
estimated to entail 1 min per response,
300 responses per year, for a total of 5
burden hr annually. These updates do
not have any associated miscellaneous
costs.

3. Copies of Observer Service Provider
Materials

Service providers would be required
to submit to NMFS/NEFOP, if
requested, copies of any materials
developed and distributed to vessels,
such as informational pamphlets,
payment notification, description of
observer duties, etc. This would allow
NMFS/NEFOP to ensure that
information distributed to industry is
accurate and in keeping with the
objectives of the observer program. It is
estimated that NMFS/NEFOP would
request copies of service provider

outreach materials once a year. It is
estimated it would take 30 min to
submit this information, for a total
burden of 1 hour. It is estimated the
service providers would incur a total of
$5 in mailing fees to submit these
materials.

4. Copies of Observer Service Provider
Contracts

Service providers would be required
to submit to NMFS/NEFOP, if
requested, a copy of each type of signed
and valid contract (including all
attachments, appendices, addendums,
and exhibits incorporated into the
contract) between the observer provider
and those entities requiring observer
services. This would allow NMFS/
NEFOP to ensure contractual
information is accurate and in keeping
with the objectives of the observer
program and help resolve disagreements
between industry and the service
provider. It is estimated that NMFS/
NEFOP would request copies of service
provider contracts once a year. It is
estimated it would take 30 min to
submit this information, for a total
burden of 1 hour. It is estimated the
service providers would incur a total of
$5 in mailing fees to submit these
materials.

Summary of the Aggregate Economic
Impacts

In the event that Framework 19 is not
approved and implemented by the start
of the 2008 scallop fishing year (March
1, 2008), measures and allocations that
are specified in the present regulations
(Part 648 Subpart D) would roll over
into the 2008 fishing year and beyond,
unless superseded by subsequent
specifications.

The long-term overall economic
effects of the proposed measures are
estimated to be slightly positive on
revenues; an average of about a 0.5—
percent increase per year during 2008—
2021.

Average overall annual scallop
revenue for a limited access vessel is
estimated to increase by 1.3 percent in
the 2008 fishing year and by 6.2 percent
in the 2009 fishing year compared to no
action. Because fishing costs are
estimated to decline due to fewer DAS
used in the access areas and the open
areas, the impacts on the net revenue
and vessel profits would be positive,
with a 2.1-percent increase in fishing
year 2008 and a 6—percent increase in
fishing year 2009 (Section 5.4.2.2).

The economic impacts of the
proposed alternative for the general
category fleet would be positive because
the general category TAC would be
higher under the preferred alternative

compared to the no action alternative.
As a result, average scallop revenues
and profits for general category vessels
are expected to be higher for the
preferred alternative compared to no
action.

However, the level of general category
TAC would be lower than general
category scallop landings in recent
years, resulting in negative short-term
economic impacts. These short-term
impacts are due to measures proposed
in Amendment 11 that would establish
a limited entry program for the general
category fishery, thereby reducing
general category fishing effort and
landings. Since Framework 19 does not
propose any changes to measures
proposed by Amendment 11, the
impacts to the general category limited
entry program are not analyzed here.
Section 7.9 of the Environmental Impact
Statement for Amendment 11 provides
a comprehensive analysis of the
economic impacts of the general
category limited entry program on small
business entities. These analyses
indicate that, despite the negative
impacts in the short-term, the medium
to long-term economic impacts of the
limited entry program are expected to be
positive for the scallop fishery as a
whole.

The overall economic impacts of
general category measures proposed by
Framework 19 are not expected to be
significantly different from the impacts
analyzed in Amendment 11.
Amendment 11 analyzed the economic
impacts by assuming that the general
category TAC would be 5 million b
(2,2668 mt) in 2008 and 2.5 million 1b
(1,134 mt) in 2009. The preferred option
in Framework 19 would result in a
lower TAC: About 4.3 million 1b (1,950
mt) TAC in 2008 and 2.2 million 1b (998
mt) TAC in 2009. Although these
amounts exceed potential TAC levels
under the no action alternative, they are
slightly less than the landings by the
general category vessels in recent years.
Landings by vessels that had a general
category permit before the control date
and that are expected to fish in 2008
were 4.6 million 1b (2,087 mt) in 2006.
The vessels that are expected to qualify
for the limited access general category
program, and thus fish in 2009, landed
about 2.4 million 1b (1,089 mt).
Therefore, short-term economic impacts
of the general category TAC would be
negative on the general category fleet to
the extent that the overall TAC prevents
these vessels from landing the amount
of scallops they would catch without
such a constraint. Again, those
distributional impacts were analyzed in
Amendment 11 (Sections 5.4.8.5, 5.4.8.6
and 5.4.13). However, a limited access
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general category fishery would have
positive economic impacts over the
medium to long term on the vessels that
qualify for general category limited
access permits and for limited access
vessels by preventing overfishing of the
scallop resource and the dissipation of
profits by uncontrolled entry and effort
into the general category fishery.

Other proposed Framework 19
measures, such as the general category
quarterly hard TAC, 5—percent access
area allocation for general category
vessels, observer program
improvements, a 30-day VMS power
down provision, NGOM hard TAC, and
yellowtail TAC adjustments, are
expected to provide additional positive
impacts by providing vessels the
opportunity to reduce fishing costs and
increase revenues from scallop fishing.

Because the intent of framework
actions are to make minor adjustments
to an FMP, and not major program
changes, the council, in some cases
where the adjustment measure was
deemed minor, only considered one
alternative versus a no action
alternative.

Economic Impacts of the Proposed
Measures and Alternatives

1. GB Access Area Schedule Revision

Framework 19 would adjust the GB
access area schedule so that the NLCA
would be open in 2008 and CAII would
be open in 2009. The proposed action to
revise the GB access area schedule is
expected to have positive economic
impacts by providing access to areas
with more scallop biomass. This would
help increase yield, landings, and
revenues from the fishery both in the
short and the long term, benefiting both
limited access and general category
vessels. The only alternative is the no
action option, which would provide
access in 2008 to CAI instead of the
NLCA. Due to low biomass, CAI would
not likely support a fleet-wide trip
allocation. Consequently, since both the
NLCA and CAII have higher scallop
concentrations than CAI, the proposed
alternative would result in higher
economic benefits than the no action
alternative.

2. DAS Conversion and Yellowtail TAC

The proposed action to allocate
additional open area DAS if an access
area closes due to the attainment of a
scallop yellowtail TAC would continue
under the no action alternative, but the
values would be changed to reflect
current fishery and resource conditions.
The proposed DAS conversion rates
would be higher than those under no
action because scallop biomass in the

NLCA and CAII is lower than when the
no action DAS conversion rates were
established. This DAS conversion
measure helps minimize lost revenue
that would result from a yellowtail TAC
closure. Although this measure would
have positive economic impacts on
scallop vessels that lost access area
trip(s), they would likely receive less
revenue from the DAS due to the access
area trip to DAS conversion rate, which
is based on scallop fishing mortality, not
trip revenue. The conversion rate was
established so that scallop mortality
from the additional DAS would be
equivalent to the scallop mortality from
an access area. Scallops in open areas
are generally smaller than scallops in
access areas. No alternatives, other than
maintaining conversion rates that are
currently in the regulations, were
considered. The proposed higher DAS
conversion rates would result in higher
economic benefits than no action.

3. HCAA Trip Expiration

The proposed no action alternative to
allow all un-used 2005 HCAA trips to
expire on February 29, 2008, instead of
the rejected alternative of extending
them to May 31, 2008, could have
negative economic impacts on those
vessels that could not take an
economically viable trip to HCAA due
to the poor resource conditions in this
area. But these negative impacts are on
2007 fishing year revenues, not
projected revenues under Framework
19. Landings per unit effort (LPUE)
could improve in early 2007 and could
provide some vessels incentive to take
their trips rather than let them expire,
minimizing these negative impacts. The
proposed alternative to extend the trip
expiration deadline to May 31, 2008,
could reduce the negative impacts
compared to no action. However,
extending the duration of Hudson
Canyon trips until May 31, 2008, could
have negative impacts on future scallop
yields resulting in negative long-term
economic impacts.

4. ETAA and Delmarva Schedule

The proposed no action alternative to
provide access to the ETAA in 2008 and
2009 and Delmarva in 2009 would have
positive economic impacts on both
limited access and general category
vessels because this area has more
scallop biomass compared to areas such
as open areas and CAIL The procedure
to reduce trips would help prevent
overfishing, and thus have positive
impacts on the scallop resource, and on
the long term landings and revenues of
scallop vessels. There are no
alternatives under the current FMP that
would generate higher benefits for the

scallop vessels. The only alternative is
the no action, which would allocate
fewer ETAA trips and zero Delmarva
trips.

5. Access Area Crew Limits

The proposed no action alternative
would continue to allow a vessel to
carry any number of crew on an access
area trip. No crew limit would give
vessels the most flexibility, potentially
reducing total fishing costs, and would
therefore have positive economic
impacts on scallop vessels. The
alternative option would restrict the
crew size to eight or nine persons. This
would potentially help reduce scallop
mortality and control effort, with
positive impacts on the scallop
resource, landings, and revenues over
the long term. On the other hand,
limiting crew size would reduce a
vessel’s flexibility and increase trip
costs. Therefore, the economic benefits
of this alternative are expected to be
small compared to the proposed
alternative.

6. In-Shell Possession Limit

The proposed action would prohibit
any scallop vessel on an access area trip
from possessing more than 50 U.S. bu
(17.6 hL) of in-shell scallops. This
prohibition would help prevent scallop
discard mortality, and therefore result in
higher yields, revenues, and economic
benefits. There are no alternatives that
would generate higher benefits for the
scallop vessels. The only alternative is
the no action which would continue to
allow deckloading and result in lower
economic benefits compared to the
proposed action alternative.

7. Research and Observer Set-Asides

The proposed no action alternative
would continue to set-aside 2 percent of
the scallop TAC for the research set-
aside program and 1 percent of the
scallop TAC for the industry-funded
observer set-aside program. These set-
asides are expected to have indirect
economic benefits for the scallop fishery
by improving scallop information and
data made possible by research and the
observer program. There are no
alternatives that would generate higher
benefits for scallop vessels.

8. DAS Allocations and Access Areas
Trip Allocations

The proposed open area DAS
allocations are expected to prevent
overfishing in open areas and to have
positive economic impacts on scallop
vessels when combined with controlled
access area allocations. Framework 19
would implement the following vessel-
specific DAS allocations: Full-time
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vessels would be allocated 35 DAS in
2008 and 42 DAS in 2009; part-time
vessels would be allocated 14 DAS in
2008 and 17 DAS in 2009; and
occasional vessels would receive 3 DAS
for each year. Except for the no action
alternatives, other alternatives would
result in slightly higher revenues and
profits compared to the preferred action
during 2008-2009. Alternatives with
higher DAS allocations would provide
higher short-term revenues, but could be
offset by lower DAS allocations in
future years as the result of lower
exploitable scallop biomass. The
proposed action would allocate fewer
open area DAS compared to the no
action in both the 2008 and 2009 fishing
years, but it would allocate more trips
to access areas. As a result, the proposed
action would generate higher benefits
than the no action alternative.

9. General Category Quarterly TAC

Amendment 11 proposes to establish
an IFQ limited entry program for the
general category scallop fishery starting
in 2009. The 2008 fishing year would be
a transition year as IFQ) shares are
established. The proposed action would
distribute the 2008 general category
quota allocation into quarters to
minimize derby-style fishing. This
measure would have positive economic
impacts over the long-term for vessels
that qualify for the general category
limited entry program. Although
management of the general category
fishery by a quarterly hard TAC during
the transition period to an IFQQ program
would create some derby-style fishing,
the quarterly TACs would reduce derby
fishing and lessen the negative
economic impacts associated with derby
fishing. The proposed alternative
(Option A) would allocate 35 percent
(1,056,563 1b, (475.25 mt) of the 2008
directed general category annual TAC to
Quarter 1, 40 percent (1,207,750 lb,
(547.83 mt)) to Quarter 1, 15 percent
(452,813 b, (205.39 mt)) to Quarter 1,
and 10 percent (301,875 lb, (136.93 mt))
to Quarter 4. Quarters 1 and 2 would be
allocated 75 percent of the TAC because
general category access area trips
primarily occur in those quarters.
Unused TAC from Quarter 1 would roll
over to Quarter 3, and unused TAC from
Quarter 2 would roll over to the fourth
quarter, thereby ensuring the full benefit
of the scallop TAC is realized. There is
no alternative to the proposed action (no
action) alternative to allocate 10 percent
of the overall 2008 scallop TAC to the
general category fishery. However,
Option B would distribute a greater
percentage of the quarterly 10—percent
hard TAC to the first and second
quarters (85 percent) and less (15

percent) to the last two quarters,
reducing the derby fishing in the first
two quarters but increasing it in the last
two quarters. This option is not
expected to have larger positive
economic impacts on the general
category fishery compared to the
proposed action (Option A).

10. General Category Access Area
Allocations

The proposed action to allocate 5
percent of the scallop access area TACs
in the 2008 and 2009 fishing years is
expected to have positive economic
impacts on the general category vessels
compared to the no action allocation of
2 percent. In 2008, the general category
fishery would be allocated 5 percent of
the overall NLCA and ETAA TACs,
resulting in up to 665 trips in the NLCA,
and up to 2,662 trips in the ETAA. In
2009, the general category scallop
fishery would be allocated 5 percent of
the overall ETAA and Delmarva TACs,
resulting in up to 1,967 trips and 726,
respectively. General category vessels
would not be allocated any trips in
CAIL

Because access areas are more
productive and have higher LPUE than
open areas, it would take less fishing
time to catch the 400-1b (181-kg)
possession limit. As a result, fishing
costs would be lower and profits would
be higher for trips taken in the access
areas when compared to open areas.
Since most general category vessels do
not fish in CAIl, zero percent allocation
for this area would increase open area
landings and overall revenues of the
general category fishery. The alternative
option would allocate 2 percent of the
2008 and 5 percent of the 2009 access
area TACs, which would likely have
less economic benefits for general
category vessels.

11. IFQ Cost Recovery

Framework 19 would implement a
cost recovery program that would
collect 3 percent of the ex-vessel value
of scallop product landed to recover the
costs directly related to management,
data collection and analysis, and
enforcement of the general category IFQ
program as mandated by the Magnuson-
Stevens Act. The preferred alternative
estimates total scallop landings would
be 45.9 million 1b (20,820 mt) in 2009.
With ex-vessel prices estimated from
$7.55—8$8.30, a 3—percent cost recovery
would likely range from $519,818 to
$571,455 in 2009. The positive
economic impacts of the IFQ program
for the general category limited access
qualifiers are expected to exceed the
costs of this cost recovery program.
There are no other alternative options to

the proposed cost recovery program and
the no action alternative would be
inconsistent with the Magnuson-Stevens
Act.

12. NGOM TAC

Amendment 11 would establish a
NGOM Management Area that would be
managed under a hard quota system.
Framework 19 would establish the
NGOM annual specifications. The
proposed NGOM TAC is expected to
have positive economic impacts for
vessels that do not qualify for limited
access IFQ permit but do qualify for a
NGOM permit because it would allow
them to land scallops in this area during
favorable resource conditions. The
proposed hard TAC of 70,000 lb (32 mt)
is expected to generate more than
$500,000 in scallop revenue for NGOM
vessels in 2008-2009. The Council
discussed higher TACs for the NGOM,
but none were considered consistent
with Amendment 11 and therefore were
rejected and not analyzed.

13. Incidental Scallop Catch Target TAC

Amendment 11 includes a provision
that the FMP should consider the level
of mortality from incidental catch and
remove that from the projected total
catch before allocations are made to
general category and limited access
fisheries. The proposed action to
remove incidental scallop catch before
making allocations to limited access and
directed general category vessels would
ensure F targets are not exceeded, and
thus would have positive impacts on the
resource, scallop yield, and on the
revenues and profits of scallop vessels.
Framework 19 would establish the
incidental catch target TAC for the 2008
and 2009 fishing years. The target TAC
would be established at 50,000 1b (22.68
mt) per year in 2008 and 2009. This
measure is based on an estimate of
incidental catch and therefore, no
alternatives were considered.

14. Overfishing Definition Adjustment

The Council recommended a new
overfishing definition based on results
from the recent scallop stock assessment
(SAW 45) which used a new model to
characterize the scallop resource,
including a new biomass target and
threshold, as well as a new F threshold.
The proposed action to adjust the
overfishing definition would have
positive impacts on the scallop
resource, scallop landings, revenues and
profits of scallop vessels over the long
term by more accurately defining the
biomass reference points and
appropriate F threshold based on the
biomass reference points. Maintaining
the F target at the precautionary level of
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F=0.20 would also reduce the risk of
localized overfishing in open areas. The
Council also considered maintaining the
current overfishing definition but, for
the reasons stated, the new overfishing
definition would provide greater
benefits to the fishery. The alternative
that would increase the F target is less
precautionary. Although it would
increase landings and economic benefits
over the short term, it could result in
overfishing and lower long-term
economic benefits.

15. Observer Program Improvements

Framework 19 includes several
proposed measures that would improve
oversight and administration of the
scallop observer program. Measures
include: Greater oversight by NNMFS/
NEFOP of observer availability; observer
provider materials and contracts; closer
correlation between service provider
fees and observer set-aside
compensation rates; adjusted general
category access area trip notification
requirements; and observer notification
and observer waiver requirements,
among others. The proposed action
would have positive economic impacts
by improving the administration and
reducing the cost burden of the observer
program on scallop vessels by
improving observer program efficiency
and by making provider fees more
commensurate with observer set-aside
compensation rates. The no action
alternatives would not include observer
program improvements, and therefore,
would not facilitate the effectiveness
and efficiency of the industry-funded
observer program.

16. HCAA Rotational Management Area

The proposed action would establish
the HCAA as a rotational management
area and close it for at least the 2008 and
2009 fishing years to protect young
scallops. This is expected to have
positive economic impacts by reducing
mortality and increasing yield from this
area over the long term. As a rotational
closed area, the HCAA is expected to
provide for increased economic benefits
to the scallop industry, consistent with
the area rotation program. The
foundation of the area rotation program
is to increase yield from the scallop
resource and increase overall benefits.
Two different boundary alternatives for
HCAA were considered but not selected
by the Council. These alternative
closures would slightly increase the
revenues and economic benefits for the
scallop vessels compared to the
proposed HCAA closure boundaries, but
would allocate fewer open-area DAS in
the 2008 fishing year.

17. 30-day VMS Power Down Provision

The proposed action to implement a
30-day VMS power down provision
would reduce the burden on vessel-
owners to maintain a transmitting VMS
on their vessel for long periods when it
is not fishing. This provision would
have some positive economic impacts
by reducing vessel operation costs.
There are no other alternatives other
than no action which does not allow
vessels to power down the VMS unit.

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Recordkeeping and
reporting requirements.

Dated: March 12, 2008.
John Oliver,
Deputy Assistant Administrator For
Operations, National Marine Fisheries
Service.

For the reasons set out in the
preamble, 50 CFR part 648 is proposed
to be amended as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2. The following revision to § 648.4 is
based on the proposed rule for
Amendment 11 to the Atlantic Sea
Scallop FMP (72 FR 71315, December
17, 2007). In § 648.4 revise paragraph
(a)(2)(ii)(H) to read as follows:

§648.4 Vessel permits.

(a] * % %

(2) * k% %

(11) * Kk *

(H) Application/renewal restrictions.
See paragraph (a)(1)(i)(B) of this section.
Applications for a LAGC permit
described in paragraph (a)(2)(ii) of this
section must be postmarked no later
than [date 90 days from the date the
Amendment 11 Final Rule is published
in the Federal Register]. Applications
for LAGC permits that are not
postmarked on or before [date 90 days
from the date the Final Rule is
published in the Federal Register] may
be denied and returned to the sender
with a letter explaining the denial. Such
denials may not be appealed and shall
be the final decision of the Department
of Commerce. If NMFS determines that
the vessel owner has failed to pay a cost
recovery fee in accordance with the cost
recovery requirements specified at
§ 648.53(h)(4)(ii), the IFQ permit shall
not be renewed.

3. In §648.9, paragraph (c)(2)(i)(B) is
revised to read as follows:

§648.9 VMS requirements.

* * * * *

(C) * % %

(2) * % %

(i) * % %

(B) For vessels fishing with a valid NE
multispecies limited access permit, a
valid surfclam and ocean quahog permit
specified at § 648.4(a)(4), or an Atlantic
sea scallop permit, the vessel owner
signs out of the VMS program for a
minimum period of 30 consecutive days
by obtaining a valid letter of exemption
pursuant to paragraph (c)(2)(ii) of this
section, the vessel does not engage in
any fisheries until the VMS unit is
turned back on, and the vessel complies
with all conditions and requirements of
said letter; or

4. In §648.11, paragraphs (g)(2), (g)(3),
(8 ]( )(1) (8)(4)(ii), (8)(5), (h)(5)(1),
(h)(5)(iv), (h)(5)(vi), (h)(5)(vii)(A), and
(h)(5)(vii)(E) are revised, and paragraphs
(h)(5)(vii)(G) through (h)(5)(vii)(]) are
added to read as follows:

§648.11 At-sea sea sampler/observer

coverage.
* * * * *
* kK

(2) Vessel notification procedures—(i)
Limited access vessels. Limited access
vessel owners, operators, or managers
shall notify NMFS/NEFOP by telephone
not more than 10 days prior to the
beginning of any scallop trip of the time,
port of departure, open area or specific
Sea Scallop Access Area to be fished,
and whether fishing as a scallop dredge,
scallop trawl, or general category vessel.

(ii) General category vessels. General
category vessel owners, operators, or
managers must notify the NMFS/NEFOP
by telephone by 0001 hr of the
Wednesday preceding the week
(Monday through Sunday) they intend
to start a scallop trip. If selected, up to
two Sea Scallop Access Area trips that
start during the specified week (Monday
through Sunday) can be selected to be
covered by an observer. NMFS/NEFOP
must be notified by the owner, operator,
or vessel manager of any trip plan
changes.

(3) Selection of scallop trips for
observer coverage. Based on
predetermined coverage levels for
various permit categories and areas of
the scallop fishery that are provided by
NMEFS in writing to all observer service
providers approved pursuant to
paragraph (h) of this section, NMFS
shall notify the vessel owner, operator,
or vessel manager whether the vessel
must carry an observer, or if a waiver
has been granted, for the specified
scallop trip, within 72 hr of the vessel
owner’s, operator’s, or vessel manager’s
notification of the prospective scallop
trip, as specified in paragraph (g)(2) of
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this section. Any request to carry an
observer may be waived by NMFS. All
waivers for observer coverage shall be
issued to the vessel by VMS so as to
have on-board verification of the waiver.
A vessel may not fish in an area with

an observer waiver confirmation
number that does not match the scallop
trip plan that was called in to NMFS.
Confirmation numbers for trip
notification calls are only valid for 48 hr
from the intended sail date; and

(4) * % %

(i) An owner of a scallop vessel
required to carry an observer under
paragraph (g)(3) of this section must
arrange for carrying an observer certified
through the observer training class
operated by the NMFS/NEFOP from an
observer service provider approved by
NMFS under paragraph (h) of this
section. The observer service provider
will notify the vessel owner, operator, or
manager within 18 hr whether they have
an available observer. A list of approved
observer service providers shall be
posted on the NMFS/NEFOP Web site at
http://www.nefsc.noaa.gov/femad/fsb/.
The observer service provider may take
up to 48 hr to arrange for observer
deployment for the specified scallop
trip.

81] An owner, operator, or vessel
manager of a vessel that cannot procure
a certified observer within 48 hr of the
advance notification to the provider due
to the unavailability of an observer may
request a waiver from NMFS/NEFOP
from the requirement for observer
coverage for that trip, but only if the
owner, operator, or vessel manager has
contacted all of the available observer
service providers to secure observer
coverage and no observer is available.
NMFS/NEFOP shall issue such a waiver
within 24 hr, if the conditions of this
paragraph (g)(4)(ii) are met. If NMFS/
NEFOP does not respond within 24 hr,
the vessel may depart on the trip
without a waiver.

(5) Owners of scallop vessels shall be
responsible for paying the cost of the
observer for all scallop trips on which
an observer is carried onboard the
vessel, regardless of whether the vessel
lands or sells sea scallops on that trip,
and regardless of the availability of set-
aside for an increased possession limit
or reduced DAS accrual rate. The
owners of vessels that carry an observer
may be compensated with a reduced
DAS accrual rate for open area scallop
trips or additional scallop catch per day
in Sea Scallop Access Areas in order to
help defray the cost of the observer,
under the program specified in
§§648.53 and 648.60.

(i) Observer service providers shall
establish the daily rate for observer

coverage on a scallop vessel on an
Access Area trip or open area DAS
scallop trip consistent with paragraphs
(g)(5)(1)(A) and (B), respectively, of this
section.

(A) Access Area trips. For purposes of
determining the daily rate for an
observed scallop trip in a Sea Scallop
Access Area, providers must calculate
the duration of the trip as the period
from the first VMS polling position
outside of the demarcation line at the
beginning of the trip to the first VMS
polling position inside of the
demarcation line at the end of the trip.
The daily rate of compensation equates
to each 24 hour period or part of a 24
hour period of such trip. For example,
if the first VMS polling position outside
of the demarcation line of a vessel with
an observer on an access area trip was
9 p.m. on the first day of the month, and
the first VMS polling position inside of
the demarcation line at the end of the
trip was at 1 a.m. on the third day of the
month, the duration of the trip equals 28
hr or 2 “days” (24 hr (first day) + 4 hr
(second day), because it is part of the
next 24—hr period) for the purposes of
access area observer set-aside
compensation.

(B) Open area scallop trips. For
observed open area DAS scallop trips,
providers shall prorate portions of days
at an hourly charge, such that, for the
example in paragraph (g)(5)(i)(A) of this
section, the provider would charge 1
day and 4 hr for the observed trip.

(ii) NMFS shall determine any
reduced DAS accrual rate and the
amount of additional pounds of scallops
per day fished in a Sea Scallop Access
Area for the applicable fishing year
based on the economic conditions of the
scallop fishery, as determined by best
available information. Vessel owners
and observer service providers shall be
notified through the Small Entity
Compliance Guide of any DAS accrual
rate changes and any changes in
additional pounds of scallops
determined by the Regional
Administrator to be necessary. Vessel
owners and observer providers shall be
notified by NMFS of any adjustments.

* * * * *

(h] * % %

(5) * % %

(i) An observer service provider must
provide observers certified by NMFS/
NEFOP pursuant to paragraph (i) of this
section for deployment in the sea
scallop fishery when contacted and
contracted by the owner, operator, or
vessel manager of a vessel fishing in the
scallop fishery, unless the observer
service provider does not have an
available observer within 48 hr of

receiving a request for an observer from
a vessel owner, operator, and/or
manager, or refuses to deploy an
observer on a requesting vessel for any
of the reasons specified at paragraph
(h)(5)(viii) of this section. An observer’s
first three deployments and the
resulting data shall be immediately
edited and approved after each trip, by
NMFS/NEFOP, prior to any further
deployments by that observer.

(iv) Observer deployment limitations.
Unless alternative arrangements are
approved by NMFS, an observer
provider must not deploy any observer
on the same vessel for more than two
consecutive multi-day trips, and not
more than twice in any given month for
multi-day deployments.

(vi) Observer training requirements.
The following information must be
submitted to NMFS/NEFOP to request a
certified observer training class at least
7 days prior to the beginning of the
proposed training class: Date of
requested training; a list of observer
candidates; observer candidate resumes;
and a statement signed by the candidate,
under penalty of perjury, that discloses
the candidate’s criminal convictions, if
any. All observer trainees must
complete a basic cardiopulmonary
resuscitation/first aid course prior to the
end of a NMFS/NEFOP Sea Scallop
Observer Training class. NMFS may
reject a candidate for training if the
candidate does not meet the minimum
qualification requirements as outlined
by NMFS National Minimum Eligibility
Standards for observers as described in
paragraph (i)(1) of this section.

(Vii) * % %

(A) Observer deployment reports. The
observer service provider must report to
NMFS/NEFOP when, where, to whom,
and to what fishery (open or closed
area) an observer has been deployed,
within 24 hr of the observer’s departure.
The observer service provider must
ensure that the observer reports back to
NMEFS its Observer Contract (OBSCON)
data, as described in the certified
observer training, within 12 hr of
landing. OBSCON data are to be
submitted electronically or by other
means as specified by NMFS. The
observer service provider shall provide
the raw (unedited) data collected by the
observer to NMFS within 72 hr, which
should be within 4 business days of the
trip landing.

(E) Observer availability report. The
observer service provider must report to
NMFS any occurrence of inability to
respond to an industry request for
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observer coverage due to the lack of
available observers by 5 p.m., Eastern
Standard Time, of any day on which the
provider is unable to respond to an

industry request for observer coverage.
* * * * *

(G) Observer status report. Providers
must provide NMFS/NEFOP with an
updated list of contact information for
all observers that includes the observer
identification number, observer’s name,
mailing address, email address, phone
numbers, homeports or fisheries/trip
types assigned, and must include
whether or not the observer is “in
service,” indicating when the observer
has requested leave and/or is not
currently working for the Industry-
Funded program.

(H) Providers must submit to NMFS/
NEFOP, if requested, a copy of each
type of signed and valid contract
(including all attachments, appendices,
addendums, and exhibits incorporated
into the contract) between the observer
provider and those entities requiring
observer services.

(I) Providers must submit to NMFS/
NEFOP, if requested, a copy of each
type of signed and valid contract
(including all attachments, appendices,
addendums, and exhibits incorporated
into the contract) between the observer
provider and specific observers.

(J) Providers must submit to NMFS/
NEFOP, if requested, copies of any
information developed and used by the
observer providers distributed to
vessels, such as informational
pamphlets, payment notification,
description of observer duties, etc.

* * * * *

5. The following revisions to § 648.11
are based on the proposed rule for
Amendment 11 (72 FR 71315, December
17, 2007). In § 648.14, paragraphs
(h)(27) and (i)(2)(iv) are revised, and
paragraphs (h)(29), (i)(1)(xx), and
(1)(2)(xvii) are added to read as follows:

§648.14 Prohibitions.

* * * * *

(h) * * *
(27) Possess more than 50 bu (17.6 hL)
of in-shell scallops, as specified in
§648.52(d), outside the boundaries of a
Sea Scallop Access Area by a vessel that
is declared into the Area Access
Program as specified in § 648.60.

* * * * *

(29) Fish for, possess, or land scallops
from any Sea Scallop Access Area
without an observer on board, unless
the vessel owner, operator, or manager
has received a waiver to carry an
observer for the specified trip and area
fished.

(i)***

(1) * K K

(xx) Fish for, possess, or land scallops
in any Sea Scallop Access Area without
an observer on board, unless the vessel
owner, operator, or manager has
received a waiver to carry an observer
for the specified trip and area fished.

(2) * * *

(iv) Possess more than 50 bu (17.6 hL)
of in-shell scallops, as specified in
§648.52(d), outside the boundaries a
Sea Scallop Access Area by a vessel that
is declared into the Area Access
Program as specified in § 648.60.

* * * * *

(xvii) Fail to comply with cost
recovery requirements as specified
under § 648.53(g)(4).

* * * * *

6. The following revisions to § 648.53
are based on the proposed rule for
Amendment 11 to the Atlantic Sea
Scallop FMP (72 FR 71315, December
17, 2007). In § 648.53 paragraphs (a),
(b)(5)(1), (b)(5)(ii), (b)(6), (g)(1), (g)(2),
and (h)(4) are revised, the table in
paragraph (b)(4) introductory text is
revised, paragraph (b)(4)(ii) is added
and reserved, paragraph (b)(5)(iii) is
removed and reserved, and paragraph
(b)(4)@) is added to read as follows.

§648.53 Target total allowable catch, DAS
allocations, and Individual Fishing Quotas.

(a) Target total allowable catch (TAC)
for scallop fishery. The annual target
total TAC for the scallop fishery shall be
established through the framework
adjustment process specified in
§648.55. The annual target TAC shall
include the TAC for all scallop vessels
fishing in open areas and Sea Scallop
Access Areas, but shall exclude the TAC
established for the Northern Gulf of
Maine Scallop Management Area as
specified in § 648.62. After deducting
the total estimated incidental catch of
scallops, as specified at § 648.53(a)(9),
by vessels issued incidental catch
general category scallop permits, and
limited access and limited access
general category scallop vessels not
declared into the scallop fishery, the
annual target TAC for open and Sea
Scallop Access Areas shall each be
divided between limited access vessels,
limited access vessels that are fishing
under a limited access general category
permit, and limited access general
category vessels as specified in
paragraphs (a)(3) through (a)(6) of this
section. In the event that a framework
adjustment does not implement an
annual TAC for a fishing or part of a
fishing year, the preceding fishing year’s
scallop regulations shall apply.

(1) 2008 fishing year target TAC for
scallop fishery. 20,140 mt.

(2) 2009 fishing year target TAC for
scallop fishery. 20,820 mt.

(3) Access area TAC. The TAC for
each access area specified in § 648.59
shall be determined through the
framework adjustment process
described in § 648.55 and shall be
specified in § 648.59 for each access
area. The TAC set-asides for observer
coverage and research shall be deducted
from the TAC in each Access Area prior
to assigning the target TAC and trip
allocations for limited access scallop
vessels, and prior to allocating TAC to
limited access general category vessels.
The percentage of the TAC for each
Access Area allocated to limited access
vessels, limited access general category
vessels, and limited access vessels
fishing under limited access general
category permits shall be specified in
accordance with § 648.60 through the
framework adjustment process specified
in § 648.55.

(4) Open area TAC for limited access
vessels—(i) 2008 fishing year. For the
2008 fishing year, the target TAC for
limited access vessels fishing under the
scallop DAS program specified in this
section is 6,274 mt, which is equal to 90
percent of the target TAC specified in
accordance with this paragraph (a),
minus the TAC for all access areas
specified in accordance with paragraph
(b)(5) of this section.

(ii) 2009 fishing year. Beginning
March 1, 2009, unless the
implementation of the IFQ) program is
delayed beyond March 1, 2009, as
specified in paragraph (a)(5) of this
section, the target TAC for limited
access vessels fishing under the scallop
DAS program specified in this section is
7,458 mt, which is equal to 94.5 percent
of the target TAC specified in
accordance with this paragraph (a),
minus the TAC for all access areas
specified in accordance with paragraph
(b)(5) of this section. The target TAC for
limited access vessels fishing under the
DAS program shall be used to determine
the DAS allocation for full-time, part-
time, and occasional scallop vessels will
receive after deducting the DAS set-
asides for observer coverage and
research.

(5) Open area TAC for IFQ) scallop
vessels—(i) 2008 fishing year. For the
2008 fishing year, IFQ scallop vessels,
and limited access scallop vessels that
are fishing under an IFQ scallop permit
outside of the scallop DAS and Area
Access programs, shall be allocated 10
percent of the annual target TAC
specified in accordance with paragraph
(a) of this section, which is 1,369 mt,
minus the TAC for all access areas
specified in accordance with paragraph
(b)(7) of this section.
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(ii) 2009 fishing year and beyond for
IFQ scallop vessels without a limited
access scallop permit. For the 2009
fishing year, the TAC for IFQQ scallop
vessels without a limited access scallop
permit shall be equal to 5 percent of the
target TAC specified in accordance with
this paragraph (a), minus the TAC for all
access areas specified in accordance
with paragraph (b)(5) of this section.
Therefore, the 2009 TAC for IFQ scallop
vessels without a limited access scallop
permit is 536 mt. If the IFQ program
implementation is delayed beyond
March 1, 2009, as specified in this
paragraph (a)(7), the quarterly fleetwide
TAC specified in paragraph (a)(8) of this
section would remain in effect.

(iii) 2009 fishing year and beyond for
IFQ scallop vessels with a limited access
scallop permit. For the 2009 fishing
year, limited access scallop vessels that
are fishing under an IFQ scallop permit
outside of the scallop DAS and Area
Access programs shall be allocated 0.5
percent of the annual target TAC
specified in accordance with this
paragraph (a), which is 102 mt, minus
the TAC for all access areas specified in
accordance with paragraph (b)(5) of this
section. If the IFQQ program
implementation is delayed beyond
March 1, 2009, as specified in this
paragraph (a)(7), the quarterly fleetwide
TAC specified in paragraph (a)(8) of this
section would remain in effect until
March 1, 2010, or beyond if the IFQ
program implementation is further
delayed.

(6) Northern Gulf of Maine Scallop
Fishery. The TAC for the Northern Gulf
of Maine Scallop Fishery shall be
specified in accordance with ( 648.62,
through the framework adjustment
process specified in ( 648.55. The
Northern Gulf of Maine Scallop Fishery
TAC is specified in § 648.62(b)(1).

(7) Delay of the IFQ program. If the
IFQ program implementation is delayed
beyond March 1, 2009, the quarterly
fleetwide TAC would remain in effect.
Under such a scenario, the overall IFQ
fishery allocation of 4,551,700 1b (2,065
mt) would be distributed as follows:
Quarter 1—1,593,095 (723 mt); Quarter
2—1,820,680 1b (826 mt), Quarter 3—
682,755 1b (310 mt), Quarter 4—455,170
Ib (206 mt). If the Regional
Administrator determines that the IFQ
program cannot be implemented by
March 1, 2009, NMFS shall inform all
scallop vessel owners that the IFQQ
program shall not take effect.

(8) Distribution of transition period
TAC—(i) Allocation. For the 2008
fishing year, and subsequent fishing
years until the IFQ program is
implemented as specified in paragraph
(j) of this section, the TAC for IFQ

scallop vessels shall be allocated as
specified in paragraphs (a)(5) of this
section into quarterly periods. The
percentage allocations for each period
allocated to the IFQ scallop vessels,
including limited access vessels fishing
under an IFQ scallop permit and vessels
under appeal for an IFQ scallop permit
pursuant to § 648.4(a)(2)(ii) shall be
specified in the framework adjustment
process as specified in § 648.55 and are
specified in the following table:

Per-

Quarter cent TAC
I. March—

May 35 1,528,375 Ib (475.25 mt)
1. June—

August 40 1,741,000 Ib (547.83 mt)
Ill. Sep-

tember—

Novem-

ber 15 652,875 Ib (205.39 mt)
IV. Decem-

ber—Feb-

ruary 10 435,250 Ib (136.93 mt)

(ii) Deductions of landings. All
landings by IFQ scallop vessels and
limited access vessels fishing under an
IFQ scallop permit shall be deducted
from the TAC allocations specified in
the table in paragraph (a)(8)(i) of this
section.

(9) Scallop incidental catch target
TAC. The 2008 and 2009 incidental
catch target TACs for vessels with
incidental catch scallop permits are
50,000 lb (22,680 kg) per year.

* * * * *

(b)***
(4]***

DAS category 2008 | 20091
Full-time 35 42
Part—time 14 17
Occasional 3 3

1If the IFQ program implementation is de-
layed beyond March 1, 2009, the following
2009 DAS allocations will be: Full-time—37;
part—-time—15, occasional—3.

(i) Limited access vessels that
lawfully use more open area DAS in the
2008 fishing year than specified in this
section shall have the DAS used in
excess of the 2008 allocation specified
in this paragraph (b)(4) deducted from
their 2009 open area DAS allocation
specified in paragraph (b)(2) of this
section.

(ii) [Reserved]

(5] * % *

(i) For each remaining complete trip
in the Nantucket Lightship Access Area,
a full-time and part-time vessel may fish
an additional 7.7 DAS in open areas and
an occasional vessel may fish an
additional 3.2 DAS during the same

fishing year. A complete trip is deemed
to be a trip that is not subject to a
reduced possession limit under the
broken trip provision in § 648.60(c). If a
vessel has unused broken trip
compensation trip(s), as specified in
§648.60(c), when the Nantucket
Lightship Access Area closes due to the
yellowtail flounder bycatch TAC, it
would be issued additional DAS in
proportion to the unharvested
possession limit. For example, if a full-
time vessel had an unused 9,000-1b
(4,082—kg) Nantucket Lightship Access
Area compensation trip (half of the
possession limit) at the time of a
Nantucket Lightship Access Area
yellowtail flounder bycatch TAC
closure, the vessel would be allocated
3.85 DAS (half of 7.7 DAS).

(ii) For each remaining complete trip
in Closed AreaIl, a full-time and part-
time vessel may fish an additional 7.9
DAS in open areas and an occasional
vessel may fish an additional 3.3 DAS
during the same fishing year. A
complete trip is deemed to be a trip that
is not subject to a reduced possession
limit under the broken trip provision in
§648.60(c). If a vessel has unused
Closed Area II broken trip compensation
trip(s), as specified in § 648.60(c), when
Closed Area II closes due to the
yellowtail flounder bycatch TAC, it
would be issued additional DAS in
proportion to the unharvested
possession limit. For example, if a full-
time vessel had an unused 9,000 lb
(4,082 kg) Closed Area II compensation
trip (half of the possession limit) at the
time of a Closed Area II yellowtail
flounder bycatch TAC closure, the
vessel would be allocated 3.95 DAS
(half of 7.9 DAS).

(6) DAS allocations and other
management measures are specified for
each scallop fishing year, which begins
on March 1 and ends on February 28 (or

February 29), unless otherwise noted.
* * * * *

(g) * % %

(1) DAS set-aside for observer
coverage. As specified in paragraph
(b)(2) of this section, to help defray the
cost of carrying an observer, 1 percent
of the total DAS shall be set-aside from
the total DAS available for allocation, to
be used by vessels that are assigned to
take an at-sea observer on a trip other
than an Area Access Program trip. The
DAS set-aside for observer coverage is
118 DAS for the 2008 fishing year, and
141 DAS for the 2009 fishing year. If the
IFQ program implementation is delayed
beyond March 1, 2009, the 2009 DAS
set-aside for observer coverage will be
124 DAS. Vessels carrying an observer
shall be compensated with reduced DAS
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accrual rates for each trip on which the
vessel carries an observer. For each DAS
that a vessel fishes for scallops with an
observer on board, the DAS shall be
charged at a reduced rate based on an
adjustment factor determined by the
Regional Administrator on an annual
basis, dependent on the cost of
observers, catch rates, and amount of
available DAS set-aside. The Regional
Administrator shall notify vessel owners
of the cost of observers and the DAS
adjustment factor through a permit
holder letter issued prior to the start of
each fishing year. The number of DAS
that are deducted from each trip based
on the adjustment factor shall be
deducted from the observer DAS set-
aside amount in the applicable fishing
year. Utilization of the DAS set-aside
shall be on a first-come, first-served
basis. When the DAS set-aside for
observer coverage has been utilized,
vessel owners shall be notified that no
additional DAS remain available to
offset the cost of carrying observers. The
obligation to carry and pay for an
observer shall not be waived due to the
absence of set-aside DAS allocations.
(2) DAS set-aside for research. As
specified in paragraph (b)(2) of this
section, to help support the activities of
vessels participating in certain research,
as specified in § 648.56; the DAS set-
aside for research is 235 DAS for the
2008 fishing year, and 282 DAS for the
2009 fishing year. If the IFQ program
implementation is delayed beyond
March 1, 2009, the 2009 DAS set-aside
for research will be 241 DAS. Vessels
participating in approved research shall
be authorized to use additional DAS in
the applicable fishing year. Notification
of allocated additional DAS shall be
provided through a letter of
authorization, or Exempted Fishing
Permit issued by NMFS, or shall be
added to a participating vessel’s open

area DAS allocation, as appropriate.
* * * * *

(h) * * *
(4) IFQ cost recovery. The Secretary of
Commerce is authorized to collect a fee,
not to exceed 3 percent of the ex-vessel
value of IFQ fish harvested, to recover
the costs associated with of
management, data collection, and
enforcement of the IFQ program. The
owner of a vessel issued an IFQ scallop
permit and subject to the IFQ program
specified in this paragraph (h), shall be
responsible for paying the fee as
required by NMFS in this paragraph
(h)(4). An IFQ scallop vessel shall incur
a cost recovery fee liability for every
landing of IFQ scallops. The IFQ scallop
permit holder shall be responsible for
collecting his/her own fee liability for

all of his/her IFQ scallop landings, and
shall be responsible for submitting this
payment to NMFS once per year.

(i) Cost recovery fee determination.
The ex-vessel value of scallops shall be
determined as an average of the ex-
vessel value, as determined by
Northeast Federal dealer reports, of all
IFQ scallops landed between March 1
and September 30 of the initial year of
the IFQ scallop program, and from
October 1 through September 30 of each
year thereafter.

(ii) Fee payment procedure. On or
about October 31 of each year, NMFS
shall mail a cost recovery bill to each
IFQ scallop permit holder for the
previous cost recovery period. An IFQ
scallop permit holder who has incurred
a fee liability must pay the fee to NMFS
by January 1 of each year. Cost recovery
payments shall be made electronically
via the Federal web portal,
www.pay.gov, or other internet sites as
designated by the Regional
Administrator. Instructions for
electronic payment shall be available on
both the payment website and the paper
bill. Payment options shall include
payment via a credit card, as specified
in the cost recovery bill, or via direct
automated clearing house (ACH)
withdrawal from a designated checking
account. Payment by check may be
authorized by the Regional
Administrator if the Regional
Administrator has determined that
electronic payment is not possible (for
example, if the geographical area or an
individual(s) is affected by catastrophic
conditions).

(iii) Payment compliance. An IFQ
scallop permit holder that has incurred
an IFQ cost recovery fee must pay the
fee to NMFS by January 1 of each year.
If the cost recovery payment, as
determined by NMFS, is not made by
January 1, NMFS may deny the renewal
of the IFQ scallop permit until full
payment is received. If, upon
preliminary review of the accuracy and
completeness of a fee payment, NMFS
determines the IFQ scallop permit
holder has not paid the full amount due,
NMFS shall notify the IFQ scallop
permit holder by letter. NMFS shall
explain the discrepancy and provide the
IFQ scallop permit holder 30 days to
either pay the amount specified by
NMFS or to provide evidence that the
amount paid was correct. If the IFQ
scallop permit holder submits evidence
in support of his/her payment, NMFS
shall determine if there is any remaining
disagreement as to the appropriate IFQQ
fee, and prepare a Final Administrative
Determination (FAD). The FAD shall set
out the facts, discuss those facts within
the context of the relevant agency

policies and regulations, and make a
determination as to the appropriate
disposition of the matter. A FAD shall
be the final agency action, and, if the
FAD determines that the IFQ scallop
permit holder is out of compliance, the
FAD shall require payment within 30
days. If a FAD is not issued until after
the start of the fishing year, the IFQ
scallop permit holder may be authorized
by the Regional Administrator to fish
under their IFQ scallop permit until the
FAD is issued, at which point the
permit holder will have 30 days to
comply with the terms of the FAD or
have his/her IFQ scallop permit
suspended until such terms are met. If
NMFS determines that the IFQ scallop
permit holder owes additional fees for
the previous cost recovery period, and
the IFQ scallop permit has already been
renewed, NMFS will issue a FAD, at
which point the permit holder will have
30 days to comply with the terms of the
FAD or have his/her IFQ scallop permit
suspended until such terms are met. If
such payment is not received within 30
days of issuance of the FAD, NMFS
shall refer the matter to the appropriate
authorities within the U.S. Treasury for
purposes of collection, and no IFQ
permit held by the permit holder will be
renewed until the terms of the FAD are
met. If NMFS determines that the
conditions of the FAD have been met,
the IFQ permit holder may renew the
IFQ scallop permit(s). If NMFS does not
receive full payment prior to the end of
the fishing year, the IFQ scallop permit
will be considered voluntarily
abandoned, pursuant to
§648.4(a)(2)(i1)(K), unless otherwise
determined by the Regional
Administrator.

7. In § 648.58, paragraph (a) is added
and paragraph (b) is revised, and
paragraphs (e) through (h) are removed:

§648.58 Rotational Closed Areas.

(a) Hudson Canyon Closed Area.
Through at least February 28, 2010, no
vessel may fish for scallops in, or
possess or land scallops from, the area
known as the Hudson Canyon Closed
Area. No vessel may possess scallops in
the Hudson Canyon Closed Area, unless
such vessel is only transiting the area as
provided in paragraph (c) of this
section. The Hudson Canyon Closed
Area is defined by straight lines
connecting the following points in the
order stated (copies of a chart depicting
this area are available from the Regional
Administrator upon request):

Point Latitude Longitude

H1 39°30'N. 73°10°'W.
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Point Latitude Longitude
H2 39°30'N. 72°30'W.
H3 38°30’N. 73°30'W.
H4 38°50’N. 73°30'W.
H5 38°50’N. 73°42'W.
HA1 39°30'N. 73°10'W.

(b) Delmarva Closed Area. From
January 1, 2007, through at least
February 28, 2009, no vessel may fish
for scallops in, or possess or land
scallops from, the area known as the
Delmarva Closed Area. No vessel may
possess scallops in the Delmarva Closed
Area, unless such vessel is only
transiting the area as provided in
paragraph (b) of this section. The
Delmarva Closed Area is defined by
straight lines connecting the following
points in the order stated (copies of a
chart depicting this area are available
from the Regional Administrator upon
request):

Point Latitude Longitude
DMVA 38°10'N. 74°50'W.
DMV2 38°10’N. 74°00'W.
DMV3 37°15'N. 74°00'W.
DMV4 37°15’N. 74°50'W.
DMVA 38°10'N. 74°50'W.

8. In §648.59, paragraph (e)(3) is
removed and reserved, and paragraphs
(a), (b)(5)(ii)(B), (c)(5)(i)(B), (d)(5)(ii)(B),
and (e)(6)(ii1)(B) are revised to read as
follows. The revisions to (c)(5)(ii)(B),
(d)(5)(i1)(B), and (e)(6)(ii)(B) are based
on the proposed rule for Amendment 11
to the Atlantic Sea Scallop FMP (72 FR
71315, December 17, 2007).

§648.59 Sea Scallop Access Areas.

(a) Delmarva Sea Scallop Access
Area. (1) From March 1, 2009, through
February 28, 2010, a vessel issued a
scallop permit may fish for, possess, or
land scallops in or from the area known
as the Delmarva Sea Scallop Access
Area, described in paragraph (a)(2) of
this section, only if the vessel is
participating in, and complies with the
requirements of, the area access program
described in § 648.60.

(2) The Delmarva Sea Scallop Access
Area is defined by straight lines
connecting the following points in the
order stated (copies of a chart depicting
this area are available from the Regional
Administrator upon request):

Point Latitude Longitude
DMV1 38°10’N. 74°50'W.
DMV2 38°10'N. 74°00'W.
DMV3 37°15’N. 74°00'W.
DMV4 37°15'N. 74°50'W.
DMV1 38°10’N. 74°50'W.

(3) Number of trips—(i) Limited
access vessels. Based on its permit
category, a vessel issued a limited
access scallop permit may fish no more
than the maximum number of trips in
2009 in the Delmarva Access Area as
specified in § 648.60(a)(3)(i), unless the
vessel owner has made an exchange
with another vessel owner whereby the
vessel gains a Delmarva Access Area
trip and gives up a trip into another Sea
Scallop Access Area, as specified in
§648.60(a)(3)(ii), or unless the vessel is
taking a compensation trip for a prior
Delmarva Access Area trip that was
terminated early, as specified in
§648.60(c).

(ii) General category vessels. (A)
LAGC vessels are allocated 728
Delmarva Access Area trips for the 2009
fishing year, unless otherwise adjusted
according to § 648.60(a)(3)(i)(E). Subject
to the possession limit specified in
§§648.52(a) and (b) and 648.60(g), a
LAGC vessel may not enter, fish for,
possess, or land sea scallops in or from
the Delmarva Access Area once the
Regional Administrator has provided
notification in the Federal Register, in
accordance with § 648.60(g)(4), that 728
trips in the 2009 fishing year have been
taken, in total, by all general category
scallop vessels, unless transiting
pursuant to paragraph (f) of this section.
The Regional Administrator shall notify
all general category scallop vessels of
the date when the maximum number of
allowed trips have been, or are projected
to (IES‘, taken for the 2009 fishing year.

(5) * k% %

(ii) * % %

(B) Except as provided in paragraph
(b)(5)(ii)(C) of this section, subject to the
possession limit specified in
§§648.52(a) and (b) and 648.60(g), and
subject to the seasonal restrictions
specified in paragraph (b)(4) of this
section, an LAGC scallop vessel may not
enter, fish for, possess, or land sea
scallops in or from the Closed Area I
Access Area through the 2009 fishing
unless transiting pursuant to paragraph
(f) of this section. If general category
vessels take 2008 Closed Area I Access
Area trips, the same number of ETAA
trips as specified in paragraph
(e)(6)(ii)(B) of this section will be
deducted from the LAGC fishery in
2009.

(C] * k% %

(5) * k% %

(ii) * * %

(B) Except as provided in paragraph
(c)(5)(ii)(C) of this section, subject to the
possession limits specified in
§§648.52(a) and (b), and 648.60(g), and

subject to the seasonal restrictions
specified in paragraph (c)(4) of this
section, an LAGC scallop vessel may not
enter in, or fish for, possess, or land sea
scallops in or from the Closed Area II
Access Area through the 2009 fishing
unless transiting pursuant to paragraph
(f) of this section.

(d) * * *

(5

(ii)

) * % %

(B) LAGC vessels are allocated 667
Nantucket Lightship Access Area trips
for the 2008 fishing year. Except as
provided in paragraph (d)(5)(ii)(C) of
this section, subject to the possession
limits specified in §§648.52(a) and (b),
and 648.60(g), an LAGC scallop vessel
may not enter, fish for, possess, or land
sea scallops in or from the Nantucket
Lightship Access Area once the
Regional Administrator has provided
notification in the Federal Register, in
accordance with § 648.60(g)(4), that the
667 trips allocated in the 2008 fishing
year are projected to be taken, in total,
by all LAGC scallop vessels, unless
transiting pursuant to paragraph (f) of
this section. The Regional Administrator
shall notify all LAGC scallop vessels of
the date when the maximum number of
allowed trips have been, or are projected
to be, taken for the 2008 fishing year.

* * * * *

* % %

(e) * % %

(6) * * *

(11) * Kk %

(B) LAGC vessels are allocated 2,668
Elephant Trunk Access Area trips for
the 2008 fishing year, and 1,964
Elephant Trunk Access Area trips for
the 2009 fishing year, unless otherwise
adjusted according to
§648.60(a)(3)(i)(E). Subject to the
possession limits specified in
§§648.52(a) and (b), and 648.60(g), an
LAGC scallop vessel may not enter in,
or fish for, possess, or land sea scallops
in or from the Elephant Trunk Sea
Scallop Access Area once the Regional
Administrator has provided notification
in the Federal Register, in accordance
with § 648.60(g)(4), that the 2,668 trips
allocated in the 2008 fishing year, or the
1,964 trips allocated to the 2009 fishing
year are projected to be taken, in total,
by all LAGC scallop vessels, unless
transiting pursuant to paragraph (f) of
this section. The Regional Administrator
shall notify all LAGC scallop vessels of
the date when the maximum number of
allowed trips have been, or are projected
to be, taken for the 2008 and 2009
fishing years.

* * * * *

9. The revision in § 648.60 paragraph
(a) introductory text is based on the
proposed rule for Amendment 11 (72 FR
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71315, December 17, 2007) as follows.
The revision in § 648.60 paragraph
(a)(3)(), (d)(1), and (e)(1) is revised

based on current regulations as follows:

§648.60 Sea scallop area access program
requirements.

(a) A limited access scallop vessel
may only fish in the Sea Scallop Access
Areas specified in § 648.59, subject to
the seasonal restrictions specified in
§648.59, provided the vessel complies
with the requirements specified in
paragraphs (a)(1) through (a)(9), and (b)
through (f) of this section. An LAGC
scallop vessel may fish in the Sea
Scallop Access Areas specified in
§648.59, subject to the seasonal
restrictions specified in § 648.59,
provided the vessel complies with the
requirements specified in paragraph (g)
of this section.

(3) * % %

(i) Limited access vessel trips. (A)
Except as provided in paragraph (c) of
this section, and unless the number of
trips is adjusted for the Elephant Trunk
Access Area or the Delmarva Access
Area as specified in paragraph
(a)(3)(i)(F) of this section, paragraphs
(a)(3)(1)(B) through (E) of this section
specify the total number of trips that a
limited access scallop vessel may take
into Sea Scallop Access Areas during
applicable seasons specified in § 648.59.
The number of trips per vessel in any
one Sea Scallop Access Area may not
exceed the maximum number of trips
allocated for such Sea Scallop Access
Area as specified in § 648.59, unless the
vessel owner has exchanged a trip with
another vessel owner for an additional
Sea Scallop Access Area trip, as
specified in paragraph (a)(3)(ii) of this
section, been allocated a compensation
trip pursuant to paragraph (c) of this
section, or unless the Elephant Trunk
Access Area trip allocations are adjusted
as specified in § 648.60(a)(3)(i)(F). If,
during the interim period between
March 1, 2008, and the implementation
of the limited access Access Area trip
allocations specified in this section, a
limited access vessel takes a 2008
Closed Area I Access Area trip, one
ETAA trip will be deducted from the
vessel’s 2009 allocation as specified in
this section.

(B) Full-time scallop vessels. In the
2008 fishing year, a full-time scallop
vessel may take four trips in the
Elephant Trunk Access Area and one
trip in the Nantucket Lightship Access
Area. In the 2009 fishing year, a full-
time scallop vessel may take three trips
in the Elephant Trunk Access Area
(unless adjusted per paragraph
(a)(3)(1)(F) of this section), one trip in
the Closed Area II Access Area, and one
trip in the Delmarva Access Area
(unless adjusted per paragraph
(a)(3)(1)(F) of this section).

(C) Part-time scallop vessels. In the
2008 fishing year, a part-time scallop
vessel may take one trip in the
Nantucket Lightship Access Area and
one trip in the Elephant Trunk Access
Area (unless adjusted per paragraph
(a)(3)(1)(F) of this section); or two trips
in the Elephant Trunk Access Area. In
the 2009 fishing year, a part-time
scallop vessel is allocated two trips that
may be distributed between access areas
as follows: Up to two trips in the
Elephant Trunk Access Area (unless
adjusted per paragraph (a)(3)(i)(F) of this
section), up to one trip in Closed Area
11, and up to one trip in the Delmarva
Access Area (unless adjusted per
paragraph (a)(3)(i)(E) of this section).

(D) Occasional scallop vessels. In the
2008 fishing year, an occasional scallop
vessel may take one trip in the
Nantucket Lightship Access Area or one
trip in the Elephant Trunk Access Area.
In the 2009 fishing year, an occasional
scallop vessel may take one trip in the
Closed Area II Access Area or one trip
in the Elephant Trunk Access Area
(unless adjusted per paragraph
(a)(3)()(F) of this section) or one trip in
the Delmarva Access Area (unless
adjusted per paragraph (a)(3)(i)(E) of this
section).

(E) Procedure for adjusting the
number of 2009 fishing year trips in the
Elephant Trunk and Delmarva Access
Areas. (1) The Regional Administrator
shall reduce the number of 2009
Elephant Trunk Access Area trips using
the table in paragraph (a)(3)(i)(F)(2) of
this section and/or Delmarva Access
Area trips using the table in paragraph
(a)(3)({)(F)(3) of this section, provided
that updated exploitable biomass
projections are available with sufficient
time to announce such an adjustment
through publication of a final rule in the

Federal Register, pursuant to the
Administrative Procedure Act, on or
about December 1, 2008. In addition, if
an updated estimate of overall F exceeds
0.29 in 2008, then Elephant Trunk
Access Area trip allocations will be
reduced consistent with reductions as
specified in the table in paragraph
(a)(3)(1)(F)(2) of this section under
exploitable biomass estimates of 20,000
— 29,000 mt. If both the exploitable
biomass and F thresholds are exceeded,
the allocation level will be established
using the exploitable biomass
adjustment schedule. If information is
not available in time for NMFS to
publish a final rule on or about
December 1, 2008, no adjustment may
be made. The exploitable biomass
estimate necessary for any adjustment of
the 2009 Elephant Trunk Access Area
and/or Delmarva Access Area trip
allocations shall be based on all
available scientific surveys of scallops
within the Elephant Trunk Access Area
or Delmarva Access Area. Survey data
must be used only if they are available
with sufficient time for review and
incorporation in the exploitable biomass
estimate and they are determined to be
scientifically sound. If no other surveys
are available, the annual NOAA scallop
resource survey shall be used to
estimate exploitable scallop biomass for
the Elephant Trunk Access Area.

(2) Table of Elephant Trunk Access
Area TAC and trip allocation
adjustments based on exploitable
biomass estimates and revised target
TAC levels. If the exploitable biomass
estimate is between 20,000 and 29,999
mt, part-time vessels shall be authorized
to take one trip in the Elephant Trunk
Access Area at a reduced possession
limit of 3,600 1b (1,633 kg) and one trip
in the Nantucket Lightship Access Area
at the normal possession limit as
specified at § 648.60(a)(5); and
occasional vessels may take one trip in
the Elephant Trunk Access Area or one
trip in the Nantucket Lightship Access
Area with a normal possession limit of
7,500 1b (3,402 kg) as specified at
§648.60(a)(5). The following table
specifies the adjustments that shall be
made through the procedure specified
in paragraph (a)(3)(i)(F)(1) of this
section under various biomass estimates
and adjusted 2009 TAC estimates:

Adjusted trips
(full-time, part-

Adjusted trips

Adjusted 2009
research set-

Adjusted 2009
observer set-

Exploitable biomass estimate (mt)

time, occa-
sional)

(general cat-
egory)

aside TAC

aside TAC

30,000 or greater
20,000-29,999
10,000-19,000

No adjustment
2, 1% 1+
1,0,0

No adjustment
1473
982

No adjustment
0.24
0.16

No adjustment
0.12
0.08
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Exploitable biomass estimate (mt)

Adjusted trips
(full-time, part-
time, occa-
sional)

Adjusted trips
(general cat-
egory)

Adjusted 2009
research set-
aside TAC

Adjusted 2009
observer set-
aside TAC

Less than 10,000

0,0,0

491 0.08 0.04

* Part-time vessels may take one trip in the Elephant Trunk Access Area at a reduced possession limit of 3,600 Ib (1,633 kg) and one trip in
the NLCA with a possession limit of 18,000 Ib (8,165 kg).
* * Occasional vessels may take 1 trip in the Nantucket Lightship Access Area or one trip in the Elephant Trunk Access Area.

(3) Table of Delmarva Access Area
TAC and trip allocation adjustments
based on exploitable biomass estimates
and revised target TAC levels. The

following table specifies the
adjustments that shall be made through
the procedure specified in paragraph
(a)(3)(1)(F)(1) of this section under

various biomass estimates and adjusted
2009 target TAC estimates:

Exploitable biomass estimate (mt)

Adjusted trips
(full-time, part-
time, occa-
sional)

Adjusted trips
(general cat-

egory)

Adjusted 2009
research set-
aside TAC

Adjusted 2009
observer set-
aside TAC

10,000 or greater
Less than 10,000

No adjustment
0,0,0

No adjustment | No adjustment | No adjustment
0 0 0

* * * * *

(5) Possession and landing limits—(i)
Scallop possession limits. Unless
authorized by the Regional
Administrator, as specified in
paragraphs (c) and (d) of this section,
after declaring a trip into a Sea Scallop
Access Area, a vessel owner or operator
of a limited access scallop vessel may
fish for, possess, and land, per trip,
scallops, up to the maximum amounts
specified in the table in this paragraph
(a)(5). No vessel fishing in the Sea
Scallop Access Area may possess
shoreward of the VMS demarcation line,
or land, more than 50 bu (17.6 hl) of in-
shell scallops.

Permit Category Possession
Fishing Limit
Year

) . Occa-

Full-time | Part-time sional
2008 18,000 Ib | 18,000 Ib 7,500 Ib
(8,165 (8,165 (8,402
kg) kg) kg)
2009 18,000 Ib 18,000 7,500 Ib
(8,165 Ib? (3,402
kg) (8,165 kg)

kg)

1 Unless reduced per § 648.60(a)(3)(i)(E)(2)

* * *

(d) Possession limit to defray costs of
observers—(1) Observer set-aside limits
by area—(i) Nantucket Lightship Access
Area. For the 2008 fishing year, the
observer set-asides for the Nantucket
Lightship Access Area is 55,000 1b (25
mt).

(ii) Closed Area II Access Area. For
the 2009 fishing year, the observer set-
aside for the Closed Area II Access Area
is 58,000 1b (26 mt).

(iii) Elephant Trunk Access Area. For
the 2008 and 2009 fishing years, the

* *

observer set-aside for the Elephant
Trunk Access Area is 222,000 1b (101
mt), and 162,000 lb (73 mt),
respectively, unless the 2009 set-aside is
adjusted as specified in paragraph
(a)(3)(1)(E) of this section.

(iv) Delmarva Access Area. For the
2009 fishing year, the observer set-aside
for the Delmarva Access Area is 60,000
1b (27 mt), unless the 2009 set-aside is
adjusted as specified in paragraph
(a)(3)(1)(E) of this section.

* * * * *

(e] * % %

(1) Research set-aside limits and
number of trips by area—(i) Nantucket
Lightship Access Area. For the 2008
fishing year, the research set-aside for
the Nantucket Lightship Access Area is
110,000 1b (50 mt).

(ii) Closed Area II Access Area. For
the 2009 fishing year, the research set-
aside for the Closed Area IT Access Area
is 116,000 1b (53 mt).

(iii) Elephant Trunk Access Area. For
the 2008 and 2009 fishing years, the
research set-aside for the Elephant
Trunk Access Area is 440,000 1b (200
mt), and 324,000 b (147 mt),
respectively, unless the 2009 set-aside is
adjusted as specified in paragraph
(a)(3)(1)(E) of this section.

(iv) Delmarva Access Area. For the
2009 fishing year, the research set-aside
for the Delmarva Access Area is 120,000
1b (54 mt), unless the 2009 set-aside is
adjusted as specified in paragraph
(a)(3)(1)(E) of this section.

* * * * *

10. The following revision to § 648.62
is based on the proposed rule for
Amendment 11 (72 FR 71315, December
17, 2007). In § 648.62, paragraph (b)(1)
is revised to read as follows.

§648.62 Northern Gulf of Maine (NGOM)
scallop management area.

(b) * % %

(1) NGOM TAC. The TAC for the
NGOM shall be 70,000 1b (31.8 mt) for
both the 2008 and 2009 fishing years.

* * * * *

[FR Doc. 08—-1055 Filed 3—14—08; 4:08 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660
RIN 0648—AW08

A Vessel License Limitation Program
for the Pacific Whiting Fishery;
Amendment 15 to the Pacific Coast
Groundfish Fishery Management Plan

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Availability of an amendment to
a fishery management plan; request for
comments.

SUMMARY: NMFS announces that the
Pacific Fishery Management Council
(Council) has submitted Amendment 15
to the Pacific Coast Groundfish Fishery
Management Plan (FMP) for review by
the Secretary of Commerce (Secretary).
Amendment 15 would modify the FMP
to implement a limited entry program
for the non-tribal Pacific whiting
fishery. Amendment 15 is intended to
limit participation in the Pacific whiting
fishery within the U.S. West Coast
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Exclusive Economic Zone until the
implementing of a trawl rationalization
program in the Pacific whiting fishery.
DATES: Comments on Amendment 15
must be received on or before May 19,
2008.

ADDRESSES: You may submit comments,
identified by RIN 0648—AWO08 by any of
the following methods:

¢ Electronic Submissions: Submit all
electronic public comments via the
FederaleRulemaking Portal http://
www.regulations.gov.

e Fax: 206-526—-6736, Attn: Becky
Renko.

e Mail: D. Robert Lohn,
Administrator, Northwest Region,

NMFS, Attn: Becky Renko, 7600 Sand
Point Way NE, Seattle, WA 98115-0070.

Instructions: All comments received
are a part of the public record and will
generally be posted to http://
www.regulations.gov without change.
All Personal Identifying Information (for
example, name, address, etc.)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit Confidential Business
Information or otherwise sensitive or
protected information.

NMFS will accept anonymous
comments. Attachments to electronic
comments will be accepted in Microsoft
Word, Excel, WordPerfect, or Adobe
PDF file formats only.

FOR FURTHER INFORMATION CONTACT:
Becky Renko (Northwest Region,
NMFS), phone: 206-526—6129; fax: 206—
526—6736; and e-mail:
becky.renko@noaa.gov.

SUPPLEMENTARY INFORMATION:

Electronic Access

Amendment 15 is available on the
Pacific Fishery Management Council’s
(Council’s or Pacific Council’s) website
at: http://www.pcouncil.org/groundfish/
gffmp.html.

The Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) requires that
each regional fishery management
council submit any FMP or plan
amendment it prepares to NMFS for
review and approval, disapproval, or
partial approval. The Magnuson-Stevens
Act also requires that NMFS, upon
receiving an FMP or amendment,
immediately publish a notice that the
FMP or amendment is available for
public review and comment. NMFS will
consider the public comments received
during the comment period described
above in determining whether to
approve Amendment 15 to the FMP.

Amendment 15 would implement a
limited entry program for the Pacific
whiting fishery, which occurs within

the U.S. Exclusive Economic Zone off
the coasts of Washington, Oregon, and
California. The whiting fishery is
currently managed with separate
allocations for the tribal and non-tribal
whiting fisheries, and with sector-
specific whiting allocations for the three
non-tribal sectors: mothership, catcher/
processor, and shore-based. Vessels that
participate in the mothership sector
include both the motherships
themselves and the catcher vessels that
deliver to the at-sea mothership
processors. Vessels that participate in
the catcher/processor sector are self-
contained at-sea processors that both
catch and process fish. Vessels that
participate in the shore-based sector are
catcher vessels that deliver their catch
to land-based processing plants. This
action would limit participation in each
of the three non-tribal sectors of the
Pacific whiting fishery to those vessels,
both catcher vessels and at-sea
processing vessels, with historic
participation in those particular sectors.

NMFS welcomes comments on the
proposed FMP amendment through the
end of the comment period. A proposed
rule to implement Amendment 15 has
been submitted for Secretarial review
and approval. NMFS expects to publish
and request public review and comment
on proposed regulations to implement
Amendment 15 in the near future.
Public comments on the proposed rule
must be received by the end of the
comment period on the amendment to
be considered in the approval/
disapproval decision on the
amendment. All comments received by
the end of the comment period for the
amendment, whether specifically
directed to the amendment or the
proposed rule, will be considered in the
approval/disapproval decision.

Authority: 16 U.S.C. 1801 et seq.
Dated: March 13, 2008.

Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E8-5561 Filed 3—18-08; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 680
RIN 0648—-AW37

Fisheries of the Exclusive Economic
Zone Off Alaska; Bering Sea and
Aleutian Islands King and Tanner
Crabs

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of availability of an
amendment to a fishery management
plan; request for comments.

SUMMARY: NMF'S proposes Amendment
24 the Fishery Management Plan for
Bering Sea/Aleutian Islands King and
Tanner Crabs (FMP) to: specify a five-
tier system for determining the status of
the crab stocks managed under the FMP,
establish a process for annually
assigning each crab stock to a tier and
for setting the overfishing and
overfished levels, and reduce the
number of crab stocks managed under
the FMP. Amendment 24 is necessary to
establish new overfishing definitions
that contain objective and measurable
criteria for determining whether each
managed stock is overfished or whether
overfishing is occurring and to remove
several crab stocks managed by the State
of Alaska from FMP management. This
action is intended to promote the goals
and objectives of the Magnuson-Stevens
Fishery Conservation and Management
Act, the FMP, and other applicable
laws.

DATES: Comments on Amendment 24
must be submitted on or before May 19,
2008.

ADDRESSES: Send comments to Sue
Salveson, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region, NMFS, Attn:
Ellen Sebastian. You may submit
comments, identified by RIN 0648—
AW37, by any one of the following
methods:

e Electronic Submissions: Submit all
electronic public comments via the
Federal eRulemaking Portal website at
http://www.regulations.gov.

e Mail: P. O. Box 21668, Juneau, AK
99802.

e Fax: (907) 586—7557.

e Hand delivery to the Federal
Building: 709 West 9th Street, Room
420A, Juneau, AK.

All comments received are a part of
the public record and will generally be
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posted to http://www.regulations.gov
without change. All Personal Identifying
Information (e.g., name, address)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit confidential business
information or otherwise sensitive or
protected information.

NMFS will accept anonymous
comments. Attachments to electronic
comments will be accepted in Microsoft
Word, Excel, WordPerfect, or Adobe
portable document file (pdf) formats
only.

Copies of Amendment 24 and the
Environmental Assessment (EA) for this
action may be obtained from the NMFS
Alaska Region at the address above or
from the Alaska Region website at
http://www.fakr.noaa.gov/
sustainablefisheries.htm.

FOR FURTHER INFORMATION CONTACT:
Gretchen Harrington, 907-586—7228 or
gretchen.harrington@noaa.gov.

SUPPLEMENTARY INFORMATION: The
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) requires that
each regional fishery management
council submit any Fishery
Management Plan (FMP) amendment it
prepares to NMFS for review and
approval, disapproval, or partial
approval by the Secretary of Commerce.
The Magnuson-Stevens Act also
requires that NMFS, upon receiving an
FMP amendment, immediately publish
a notice in the Federal Register
announcing that the amendment is
available for public review and
comment. This action constitutes such
notice for Amendment 24 to the FMP for
the Bering Sea/Aleutian Islands King
and Tanner Crabs. NMFS will consider
the public comments received during
the comment period in determining
whether to approve this FMP
amendment.

In December 2007, the North Pacific
Fishery Management Council (Council)
unanimously recommended
Amendment 24 to the Fishery
Management Plan for Bering Sea/
Aleutian Islands King and Tanner Crabs.
Amendment 24 would satisfy the
Magnuson-Stevens Act requirement that
FMPs contain objective and measurable
criteria for determining whether a stock
is overfished, whether overfishing is
occurring, and for rebuilding overfished
stocks. Section 301(a) of the Magnuson-
Stevens Act establishes national
standards for fishery conservation and
management, and requires that all FMPs
create management measures consistent
with those standards. National Standard
1 requires that conservation and
management measures shall “prevent

overfishing while achieving, on a
continuing basis, the optimum yield”
from fisheries in Federal waters.

Amendment 24 would (1) specify a
five-tier system for determining the
status of the crab stocks managed under
the FMP, (2) establish a process for
annually assigning each crab stock to a
tier and for setting the overfishing and
overfished levels, and (3) reduce the
number of crab stocks managed under
the FMP. The stocks status
determination criteria in Amendment 24
are necessary to reflect current scientific
information and accomplish the
following:

eProvide an FMP framework to
annually define values using the best
available scientific information.

e Provide a new tier system that
accommodates varying levels of
uncertainty of information and takes
advantage of alternative biological
reference points.

¢ Define the status determination
criteria and their application to the
appropriate component of the
population.

Removal of Stocks

Amendment 24 would remove twelve
state-managed stocks from the FMP for
which the State of Alaska (State) has a
legitimate interest in the conservation
and management. For each of these
stocks, the majority of catch in the
fisheries occurs in State waters or the
State either has closed the directed
fishery or manages a limited incidental
or exploratory fishery. The State would
continue to manage these stocks as they
currently do under the deferred
management authority of the FMP.

Five-Tier System

The stocks status determination
criteria for crab stocks would be
annually calculated using a five-tier
system that accommodates varying
levels of uncertainty of information. The
five-tier system would incorporate new
scientific information and provide a
mechanism to continually improve the
stock status determination criteria as
new information becomes available. The
five-tier system would be used to
determine the status of the crab stocks
and whether (1) overfishing is occurring
or the rate or level of fishing mortality
for a stock or stock complex is
approaching overfishing, and (2) a stock
or stock complex is overfished or a stock
or stock complex is approaching an
overfished condition.

Overfishing would be determined by
comparing the overfishing level, as
calculated in the five-tier system for the
crab fishing year, with the catch
estimates for that crab fishing year.

An overfished condition would be
determined by comparing annual
biomass estimates to the established
minimum stock size threshold (MSST),
defined as one half the biomass
estimated to produce maximum
sustainable yield to the fishery. For
stocks where MSSTs (or proxies) are
defined, if the biomass drops below the
MSST (or proxy thereof) then the stock
would be considered to be overfished.
MSST or proxies would be set for stocks
in Tiers 1 through 4. For Tier 5 stocks,
it would not be possible to set an MSST
because there are no reliable estimates
of biomass.

Annually, the overfishing level for
each stock would be calculated for the
upcoming crab fishing year based on the
most recent abundance estimates prior
to the State of Alaska setting the total
allowable catch or guideline harvest
level for that stock’s upcoming crab
fishing season. First, a stock would be
assigned to one of the five tiers based on
the availability of information for that
stock. Tier assignments would be made
through the Council’s Crab Plan Team
process and recommended by the
Council’s Scientific and Statistical
Committee.

Once a stock is assigned to a tier, the
stock status level would be determined
based on biomass estimates from recent
survey data and simulation models, as
available. The tier system would specify
three levels of stock status: “a,” “b,”
and “c.” At stock status level “a,”
current stock biomass exceeds the
biomass estimated to produce maximum
sustainable yield to the fishery. At
status level “‘b,” current stock biomass
is less than necessary produce
maximum sustainable yield to the
fishery but greater than a level specified
as the critical biomass threshold. At
stock status level ““c,” current stock
biomass is below the critical biomass
threshold and directed fishing would be
prohibited. The stock status level
determines the equation for calculating
the fishing rate used to determine the
overfishing level. For stocks in Tiers 1
through 4, the fishing rate would be
reduced as biomass declines by stock
status level.

Tier 5 stocks have no reliable
estimates of biomass or natural
mortality and only historical data of
retained catch is available. For stocks in
Tier 5, the overfishing level would be
specified in terms of an average catch
value over an historical time period,
unless the Scientific and Statistical
Committee recommends an alternative
value based on the best available
scientific information.

After the crab fishing year, NMFS
would determine whether overfishing
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occurred by comparing the overfishing
level with the catch from the previous
crab fishing year. For stocks where non-
target fishery removal data are available,
catch would include all fishery
removals, including retained catch and
discard losses. Discard losses would be
determined by multiplying the
appropriate handling mortality rate by
observer estimates of bycatch discards.
For stocks where only retained catch
information is available, the overfishing
level would be set for and compared to
the retained catch.

Annually, the Council, Scientific and
Statistical Committee, and Crab Plan
Team will review (1) the stock
assessment documents, (2) the OFLs and
total allowable catches or guideline
harvest levels for the upcoming crab
fishing year, (3) NMFS’s determination
of whether overfishing occurred in the
previous crab fishing year, and (4)
NMFS’s determination of whether any
stocks are overfished.

The Alaska Fisheries Science Center
(AFSC) reviewed the proposed

overfishing definitions in Amendment
24 and supporting environmental
assessment for compliance with
guidelines provided for National
Standards 1 and 2 in 50 CFR part 600.
During this review, the AFSC
recommended modifications to the
amendment text to clarify the Council’s
intent and comply with the Magnuson-
Stevens Act. At its February 2008
meeting, the Council adopted the FMP
text for Amendment 24 which included
the AFSC’s recommendations. On
February 14, 2008, the AFSC certified
that the proposed definitions (1) have
sufficient scientific merit, (2) are likely
to result in effective Council action to
protect a managed stock from closely
approaching or reaching an overfished
status, (3) provide a basis for objective
measurement of the status of a managed
stock against the definition, and (4) are
operationally feasible.

An EA was prepared for Amendment
24 that describes the management
background, the purpose and need for

action, the management alternatives,
and the environmental and socio-
economic impacts of the alternatives
(see ADDRESSES).

Public comments are being solicited
on proposed Amendment 24 through
May 19, 2008. All comments received
by the end of the comment period on
the amendment will be considered in
the approval/disapproval decision.
Comments received after that date will
not be considered in the approval/
disapproval decision on the
amendment. To be considered,
comments must be received—not just
postmarked or otherwise transmitted—
by the close of business on the last day
of the comment period.

Dated: March 13, 2008.
Emily H. Menashes

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.
[FR Doc. E8-5562 Filed 3—18-08; 8:45 am]

BILLING CODE 3510-22-S
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DEPARTMENT OF COMMERCE
Bureau of Industry and Security
[Docket No. 080229350—-8434—01]

Request for Public Comments on
Crime Control License Requirements
in the Export Administration
Regulations

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Notice of inquiry.

SUMMARY: The Bureau of Industry and
Security is seeking public comment on
the crime control export and reexport
license requirements contained in the
Export Administration Regulations.
Specifically, BIS is seeking public input
on whether the scope of items currently
subject to crime control license
requirements should be revised to add
or remove items. BIS is also seeking
public comments on whether the
destinations to which crime control
license requirements apply should be
revised.

DATES: Comments must be received no
later than June 17, 2008.

ADDRESSES: Written comments may be
submitted via http://
www.regulations.gov (at the home page,
in the field under the search tab, enter
BIS-2008-0005—0001. When the page
containing this notice appears, click on
the “comment” link). Comments may
also be submitted by e-mail directly to
BIS at publiccomments@bis.doc.gov or
on paper to U.S. Department of
Commerce, Bureau of Industry and
Security, Regulatory Policy Division,
Room H-7205, Washington DC 20230.
FOR FURTHER INFORMATION CONTACT:
Chantal Lakatos, Office of Non-
proliferation and Treaty Compliance,
Bureau of Industry and Security,
telephone: 202-482-1739; fax: 202—
482-4145; e-mail: clakatos@bis.doc.gov.

SUPPLEMENTARY INFORMATION:

Background

The Export Administration
Regulations (15 Code of Federal
Regulations (CFR) Parts 730-774)
impose license requirements for certain
exports from the United States and
reexports from other countries. One of
the reasons that a license may be
required is “‘crime control.” The
purpose of the crime control license
requirement is the “support of U.S.
foreign policy to promote human rights
throughout the world” (15 CFR
742.7(a)). The items to which crime
control license requirements apply are
listed in the Commerce Control List
(CCL) (15 CFR Part 774, Supp. No. 1).
The specific entries on the CCL that
describe items to which crime control
license requirements apply are set forth
in 15 CFR 742.7(a)(1) through (4). That
section also describes, in part through
reference to the country chart in 15 CFR
Part 738, Supp. No. 1, the destinations
to which licenses are required. Items
currently subject to crime control
license requirements generally are either
exclusively or primarily used for law
enforcement purposes.

In light of the recent significant
technological advances in many
industries, a review of the scope of
items subject to crime control license
requirements is warranted. The existing
controls are described below.

Existing Crime Control License
Requirements Based on 15 CFR
742.7(a)(1) Through (4)

Items Subject to License Requirements

The following list describes in general
terms the items for which a license is
required for crime control reasons.
Some of these items may also require
licenses for other reasons and some of
these Export Control Classification
Numbers (ECCNs) may include some
items to which the crime control license
requirement does not apply. This list
provides a general outline of the overall
scope of items for which a license is
required for crime control reasons as set
forth in 15 CFR 742.7(a)(1) through (4).
For more detailed and exact
descriptions, see the individual CCL
entries.

ECCN Item.

0A978 Saps.

0A979 Police helmets and shields.

0A982 Restraint devices.

0A984 Shotguns with a barrel length
of 18 inches or more.

0A985 Discharge type arms.

0A987 Optical sighting devices.

0E982 Technology exclusively for
development or production of
commodities covered by 0A982 or
0A985.

0E984 Technology for development or
production of shotguns covered by
0A984.

1A984 Tear gas, smoke bombs, liquid
pepper, et cetera.

1A985 Fingerprinting powders, dyes
and inks.

3A980 Voice print identification
equipment.

3A981 Polygraphs, fingerprint
analyzers.

3D980 Software specially designed for
development, production, or use of
commodities covered by 3A980 or
3A981.

3E980 Technology specially designed
for development, production, or use
of commodities covered by 3A980
or 3A981.

4A003 Digital computers (for
fingerprint equipment).

4A980 Computers for fingerprint
equipment not elsewhere specified
on the CCL.

4D001 Software specially designed or
modified for the development,
production or use of computerized
fingerprint equipment controlled by
ECCN 4A003.

4D980 Software for development,
production or use of ECCN 4A980
fingerprint computers.

4E001 Technology for development,
production or use of digital
computers for fingerprint
equipment controlled by ECCN
4A003.

4E980 Technology for development,
production or use of ECCN 4A980
fingerprint equipment computers.

6A002.c Police-model infrared
viewers.

6E001 Technology for police-model
infrared viewers development.

6E002 Technology for police-model
infrared viewer production.

9A980 Mobile crime laboratories.

Destinations Subject to License
Requirements

The destinations to which crime
control license requirements apply vary
according to the item.

Restraint devices as described in
ECCN 0A982, discharge type arms as
described in ECCN 0A985, and
technology as described in ECCN 0E982
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require a license to all destinations
other than Canada.

Shotguns described in ECCN 0A984
with a barrel length of 24 inches or
greater and technology described in
ECCN 0E984 for the development or
production of such shotguns require a
license for crime control reasons to all
end-users in Albania, Armenia,
Azerbaijan, Belarus, Cambodia, Fiji,
Georgia, Iraq, Kazakhstan, North Korea,
Kyrgystan, Laos, Moldova, Mongolia,
Montenegro, Russia, Rwanda, Serbia,
Tajikistan, Turkmenistan, Ukraine,
Uzbekistan and Vietnam.

Shotguns with a barrel length of 24
inches or greater and technology
described in ECCN 0E984 for the
development or production of such
shotguns require a license if they are to
be sold or transferred to the police in a
destination other than Australia,
Belgium, Bulgaria, Canada, Czech
Republic, Denmark, Estonia, France,
Germany, Greece, Hungary, Iceland,
Italy, Japan, Latvia, Lithuania,
Luxembourg, the Netherlands, New
Zealand, Norway, Poland, Portugal,
Romania, Slovakia, Slovenia, Spain,
Turkey and the United Kingdom.

All other items for which a license is
required for crime control reasons
pursuant to 15 CFR 742.7(a), including
shotguns with a barrel length equal to or
greater than 18 inches but less than 24
inches and technology for the
development or production of such
shotguns, require a license for export or
reexport to all destinations except
Australia, Belgium, Bulgaria, Canada,
Czech Republic, Denmark, Estonia,
France, Germany, Greece, Hungary,
Iceland, Italy, Japan, Latvia, Lithuania,
Luxembourg, the Netherlands, New
Zealand, Norway, Poland, Portugal,
Romania, Slovakia, Slovenia, Spain,
Turkey and the United Kingdom.

BIS is not seeking comments on
license requirements for shotguns with
a barrel length of less than 18 inches,
rifles or pistols because their export and
reexport is subject to the International
Traffic in Arms Regulations, which are
administered by the Department of
State.

Requests for Comments

BIS is seeking public comments on
whether the scope of items subject to
the crime control license requirements
of 15 CFR 742.7(a)(1) through (4) should
be modified. Such modification might
include adding items, removing items or
altering the descriptions of items
currently subject to such license
requirements. BIS is particularly, but
not exclusively, interested in comments
on whether items such as biometric
devices, integrated security systems,

and training software, particularly
firearms training software, should be
subject to crime control license
requirements.

BIS is also seeking public comments
on whether the universe of destinations
to which a license is required should be
changed, either by adding or removing
destinations. Comments that address
practical considerations such as
defining license requirements with
sufficient clarity to be understood by the
public and sufficient precision to
support the U.S. foreign policy to
promote human rights without placing
excessive costs on transactions that do
not impact human rights are likely to be
more useful than comments that do not
address those considerations. Comments
that provide a reasoned explanation in
support of the position taken in the
comment are likely to be more useful
than comments that merely assert a
position without such explanation.

Dated: March 14, 2008.
Matthew S. Borman,

Acting Assistant Secretary for Export
Administration.

[FR Doc. E8-5614 Filed 3—18-08; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF COMMERCE

International Trade Administration
[C-580-837]

Certain Cut-to-Length Carbon—Quality
Steel Plate from the Republic of Korea:
Notice of Final Results and Partial
Rescission of Countervailing Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On November 20, 2007, the
Department of Commerce (‘“‘the
Department”) published in the Federal
Register its preliminary results of
administrative review of the
countervailing duty (“CVD”’) order on
certain cut-to-length carbon—quality
steel plate the Republic of Korea
(“Korea”) for the period January 1, 2006,
through December 31, 2006. See Certain
Cut-to-Length Carbon-Quality Steel
Plate from the Republic of Korea: Notice
of Preliminary Results and Preliminary
Partial Rescission of Countervailing
Duty Administrative Review, 72 FR
65299 (November 20, 2007)
(“Preliminary Results’’). The
Department preliminarily rescinded the
administrative review with respect to
DSEC Co., Ltd. (“DSEC”) and found that
the other company subject to review,
Dongkuk Steel Mill Co., Ltd. (“DSM”),

had a de minimis net subsidy rate
during the period of review. We did not
receive any comments on our
preliminary results and have made no
revisions to those results.

EFFECTIVE DATE: March 19, 2008.

FOR FURTHER INFORMATION CONTACT:
Jolanta Lawska, AD/CVD Operations,
Office 3, Import Administration,
International Trade Administration,
U.S. Department of Commerce, Room
4014, 14t Street and Constitution
Avenue, NW, Washington, DC 20230;
telephone: (202) 482-8362.
SUPPLEMENTARY INFORMATION:

Scope of the Order

The products covered by the CVD
order are certain hot-rolled carbon—
quality steel: (1) Universal mill plates
(i.e., flat-rolled products rolled on four
faces or in a closed box pass, of a width
exceeding 150 mm but not exceeding
1250 mm, and of a nominal or actual
thickness of not less than 4 mm, which
are cut—to-length (not in coils) and
without patterns in relief), of iron or
non-alloy-quality steel; and (2) flat—
rolled products, hot-rolled, of a
nominal or actual thickness of 4.75 mm
or more and of a width which exceeds
150 mm and measures at least twice the
thickness, and which are cut-to-length
(not in coils). Steel products to be
included in the scope of the order are
of rectangular, square, circular or other
shape and of rectangular or non—
rectangular cross—section where such
non-rectangular cross—section is
achieved subsequent to the rolling
process (i.e., products which have been
“worked after rolling’’)—for example,
products which have been beveled or
rounded at the edges. Steel products
that meet the noted physical
characteristics that are painted,
varnished or coated with plastic or other
non—metallic substances are included
within this scope. Also, specifically
included in the scope of the order are
high strength, low alloy (“HSLA”)
steels. HSLA steels are recognized as
steels with micro—alloying levels of
elements such as chromium, copper,
niobium, titanium, vanadium, and
molybdenum. Steel products to be
included in this scope, regardless of
Harmonized Tariff Schedule of the
United States (“HTSUS”’) definitions,
are products in which: (1) Iron
predominates, by weight, over each of
the other contained elements; (2) the
carbon content is two percent or less, by
weight; and (3) none of the elements
listed below is equal to or exceeds the
quantity, by weight, respectively
indicated: 1.80 percent of manganese, or
1.50 percent of silicon, or 1.00 percent
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of copper, or 0.50 percent of aluminum,
or 1.25 percent of chromium, or 0.30
percent of cobalt, or 0.40 percent of
lead, or 1.25 percent of nickel, or 0.30
percent of tungsten, or 0.10 percent of
molybdenum, or 0.10 percent of
niobium, or 0.41 percent of titanium, or
0.15 percent of vanadium, or 0.15
percent zirconium. All products that
meet the written physical description,
and in which the chemistry quantities
do not equal or exceed any one of the
levels listed above, are within the scope
of this order unless otherwise
specifically excluded. The following
products are specifically excluded from
the order: (1) Products clad, plated, or
coated with metal, whether or not
painted, varnished or coated with
plastic or other non—metallic
substances; (2) SAE grades (formerly
AISI grades) of series 2300 and above;
(3) products made to ASTM A710 and
A736 or their proprietary equivalents;
(4) abrasion-resistant steels (i.e., USS
AR 400, USS AR 500); (5) products
made to ASTM A202, A225, A514 grade
S, A517 grade S, or their proprietary
equivalents; (6) ball bearing steels; (7)
tool steels; and (8) silicon manganese
steel or silicon electric steel.

The merchandise subject to the order
is currently classifiable in the HTSUS
under subheadings: 7208.40.3030,
7208.40.3060, 7208.51.0030,
7208.51.0045, 7208.51.0060,
7208.52.0000, 7208.53.0000,
7208.90.0000, 7210.70.3000,
7210.90.9000, 7211.13.0000,
7211.14.0030, 7211.14.0045,
7211.90.0000, 7212.40.1000,
7212.40.5000, 7212.50.0000,
7225.40.3050, 7225.40.7000,
7225.50.6000, 7225.99.0090,
7226.91.5000, 7226.91.7000,
7226.91.8000, 7226.99.0000.

Although the HTSUS subheadings are
provided for convenience and customs
purposes, the written description of the
merchandise covered by the order is
dispositive.

Final Results of Review

As noted above, the Department
received no comments concerning the
Preliminary Results. Therefore,
consistent with the Preliminary Results,
we continue to find the net subsidy for
DSM to be 0.29 percent ad valorem,
which is de minimis. See 19 CFR
351.106(c)(1). As there have been no
changes to or comments on the
Preliminary Results, we are not
attaching a decision memorandum to
this Federal Register notice. For further
details of the programs included in this
proceeding, see the Preliminary Results.

Final Partial Rescission

The Department preliminarily
rescinded the administrative review
with respect to DSEC. The Department
did not receive any comments from
interested parties regarding its decision
to preliminarily rescind the
administrative review of DSEC.
Therefore, for purposes of these final
results, we are rescinding the
administrative review of DSEC.

Assessment Rates/Cash Deposits

The Department intends to issue
assessment instructions to U.S. Customs
and Border Protection (“CBP”’) 15 days
after the date of publication of these
final results of review to liquidate
shipments of subject merchandise by
DSM entered, or withdrawn from
warehouse, for consumption on or after
January 1, 2006, through December 31,
2006, without regard to countervailing
duties. We will also instruct CBP not to
collect cash deposits of estimated
countervailing duties on shipments of
the subject merchandise by DSM
entered, or withdrawn from warehouse,
for consumption on or after the date of
publication of the final results of this
review.

For all non-reviewed companies, we
will instruct CBP to continue to collect
cash deposits at the most recent
company—specific or country—wide rate
applicable to the company. Accordingly,
the cash deposit rates that will be
applied to non-reviewed companies
covered by this order are those
established in the CVD order. Notice of
Amended Final Determination: Certain
Cut-to-Length Carbon-Quality Steel
Plate From India and the Republic of
Korea; and Notice of Countervailing
Duty Orders: Certain Cut-to-Length
Carbon-Quality Steel Plate From
France, India, Indonesia, Italy, and the
Republic of Korea, 65 FR 6587 (February
10, 2000). These rates shall apply to all
non-reviewed companies until reviews
of companies assigned these rates are
completed.

Return or Destruction of Proprietary
Information

This notice also serves as a reminder
to parties subject to administrative
protective order (“APO”) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3). Timely
written notification of the return/
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and the terms of an
APO is a sanctionable violation.

We are issuing and publishing these
results in accordance with sections
751(a)(1) and 777(i)(1) of the Act.

Dated: March 12, 2008.

David M. Spooner,

Assistant Secretary for Import
Administration.

[FR Doc. E8-5554 Filed 3—18-08; 8:45 am]|
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-851]

Certain Preserved Mushrooms from
the People’s Republic of China:
Extension of Time Limit for Preliminary
Results of Antidumping Duty New
Shipper Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: (March 19, 2008.

FOR FURTHER INFORMATION CONTACT: Zev
Primor, AD/CVD Operations, Office 4,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW, Washington,
DC 20230; telephone: (202) 482—4114.
SUPPLEMENTARY INFORMATION: On
September 27, 2007, the Department of
Commerce (“Department’’) published a
notice of initiation of a new shipper
review of the antidumping duty order
on certain preserved mushrooms from
the People’s Republic of China, covering
the period of review of February 1,
2007, to July 31, 2007, and Dujiangyan
Xingda Foodstuff Co., Ltd. (“Xingda”).
See Certain Preserved Mushrooms from
the People’s Republic of China:
Initiation of New Shipper Review, 72 FR
54899 (September 27, 2007).

Extension of Time Limit for Preliminary
Results

Pursuant to section 751(a)(2)(B)(iv) of
the Tariff Act of 1930, as amended
(“Act”), and 19 CFR 351.214(i)(1), the
Department shall issue preliminary
results in a new shipper review of an
antidumping duty order within 180
days after the date on which the new
shipper review was initiated. The Act
and regulations further provide,
however, that the Department may
extend that 180—day period to 300 days
if it determines that this review is
extraordinarily complicated. See section
751(a)(2)(B)(iv) of the Act and 19 CFR
351.214(i)(2).

The Department finds that this review
is extraordinarily complicated and that
it is not practicable to complete this



14772

Federal Register/Vol. 73, No. 54/ Wednesday, March

19, 2008/ Notices

new shipper review within the
foregoing time period. Specifically, the
Department must issue supplemental
questionnaires to obtain additional
information about (1) Xingda’s complex
methodology for allocating consumption
rates of factors of production, and (2)
the bona fides of its U.S. sale.
Accordingly, the Department finds that
additional time is needed in order to
complete these preliminary results.

Section 751(a)(2)(B)(iv) of the Act and
19 CFR 351.214(i)(2) allow the
Department to extend the deadline for
the preliminary results to a maximum of
300 days from the date of initiation of
the new shipper review. The current
deadline for the preliminary results is
March 19, 2008. For the reasons noted
above, we are extending the 180—day
deadline for the completion of the
preliminary results of this new shipper
review by an additional 60 days, to 240
days from September 21, 2007, the date
of initiation, until no later than May 19,
2008.1 The deadline for the final results
of this new shipper review continues to
be 90 days after the date on which the
preliminary results were issued.

This notice is issued and published in
accordance with sections
751(a)(2)(B)(iv) and 777()(1) of the Act,
and 19 CFR 351.214(i)(2).

Dated: March 13, 2008.

Stephen J. Claeys,

Deputy Assistant Secretary for Import
Administration.

[FR Doc. E8-5553 Filed 3—18-08; 8:45 am]|
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-908]

Notice of Antidumping Duty Order:
Sodium Hexametaphosphate From the
People’s Republic of China

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: Based on affirmative final
determinations by the Department of
Commerce (the ‘“Department”) and the
International Trade Commission
(“ITC”), the Department is issuing an
antidumping duty order on sodium
hexametaphosphate (“SHMP”’) from the
People’s Republic of China (“PRC”). On
March 12, 2008, the ITC notified the
Department of its affirmative

1Because 240 days from September 21, 2007, falls
on May 18, 2008, which is a Sunday, the deadline
for completing the preliminary results of this new
shipper review shall be the next business day, May
19, 2008.

determination of material injury to a
U.S. industry. See Sodium
Hexametaphosphate from China
(Investigation No. 731-TA-1110 (Final),
USITC Publication 3984, March 2008).

EFFECTIVE DATE: March 19, 2008.

FOR FURTHER INFORMATION CONTACT: Erin
Begnal or Scot Fullerton, AD/CVD
Operations, Office 9, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue NW, Washington, DC 20230;
telephone: (202) 482—1442, or (202)
482-1386, respectively.

SUPPLEMENTARY INFORMATION:
Background

In accordance with sections 735(d)
and 777(i)(1) of the Tariff Act of 1930,
as amended (the “Act”), on February 4,
2008, the Department published the
Final Determination of Sales at Less
Than Fair Value: Sodium
Hexametaphosphate From the People’s
Republic of China, 73 FR 6479
(February 4, 2008) (“Final
Determination”).

Scope of Order

The merchandise subject to this
investigation is sodium
hexametaphosphate (“SHMP”’). SHMP
is a water—soluble polyphosphate glass
that consists of a distribution of
polyphosphate chain lengths. It is a
collection of sodium polyphosphate
polymers built on repeating NaPO3
units. SHMP has a P205 content from
60 to 71 percent. Alternate names for
SHMP include the following: Calgon;
Calgon S; Glassy Sodium Phosphate;
Sodium Polyphosphate, Glassy;
Metaphosphoric Acid; Sodium Salt;
Sodium Acid Metaphosphate; Graham’s
Salt; Sodium Hex; Polyphosphoric Acid,
Sodium Salt; Glass H; Hexaphos;
Sodaphos; Vitrafos; and BAC-N-FOS.
SHMP is typically sold as a white
powder or granule (crushed) and may
also be sold in the form of sheets (glass)
or as a liquid solution. It is imported
under heading 2835.39.5000, HTSUS. It
may also be imported as a blend or
mixture under heading 3824.90.3900,
HTSUS. The American Chemical
Society, Chemical Abstract Service
(“CAS”) has assigned the name
“Polyphosphoric Acid, Sodium Salt” to
SHMP. The CAS registry number is
68915—31-1. However, SHMP is
commonly identified by CAS No.
10124-56—-8 in the market. For purposes
of the investigation, the narrative
description is dispositive, not the tariff
heading, CAS registry number or CAS
name.

The product covered by this
investigation includes SHMP in all
grades, whether food grade or technical
grade. The product covered by this
investigation includes SHMP without
regard to chain length i.e., whether
regular or long chain. The product
covered by this investigation includes
SHMP without regard to physical form,
whether glass, sheet, crushed, granule,
powder, fines, or other form, and
whether or not in solution.

However, the product covered by this
investigation does not include SHMP
when imported in a blend with other
materials in which the SHMP accounts
for less than 50 percent by volume of
the finished product.

Antidumping Duty Order

On March 12, 2008, in accordance
with section 735(d) of the Act, the ITC
notified the Department of its final
determination, pursuant to section
735(b)(1)(A)(1) of the Act, that an
industry in the United States is
materially injured by reason of less—
than-fair-value imports of subject
merchandise from the PRC. Therefore,
in accordance with section 736(a)(1) of
the Act, the Department will direct U.S.
Customs and Border Protection (“CBP”’)
to assess, upon further instruction by
the Department, antidumping duties
equal to the amount by which the
normal value of the merchandise
exceeds the export price (or constructed
export price) of the merchandise for all
relevant entries of SHMP from the PRC.
These antidumping duties will be
assessed on all unliquidated entries of
SHMP from the PRC entered, or
withdrawn from the warehouse, for
consumption on or after September 14,
2007, the date on which the Department
published its preliminary
determination. See Preliminary
Determination of Sales at Less Than
Fair Value: Sodium
Hexametaphosphate from the People’s
Republic of China, 72 FR 52544
(September 14, 2007) (““Preliminary
Determination’).

Section 733(d) of the Act states that
instructions issued pursuant to an
affirmative preliminary determination
may not remain in effect for more than
four months except where exporters
representing a significant proportion of
exports of the subject merchandise
request the Department to extend that
four-month period to no more than six
months. At the request of exporters that
account for a significant proportion of
SHMP, we extended the four—-month
period to no more than six months. See
Postponement of Final Determination of
Antidumping Duty Investigation:
Sodium Hexametaphosphate from the
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People’s Republic of China, 72 FR 55176
(September 28, 2007); see also
Postponement of Final Determination of
Antidumping Duty Investigation:
Sodium Hexametaphosphate From the
People’s Republic of China, 73 FR 5176
(January 29, 2008). In this investigation,
the six—month period beginning on the
date of the publication of the
preliminary determination ends on
March 11, 2008. Furthermore, section
737 of the Act states that definitive
duties are to begin on the date of
publication of the ITC’s final injury
determination. Therefore, in accordance
with section 733(d) of the Act and our
practice, we will instruct CBP to
terminate the suspension of liquidation
and to liquidate, without regard to
antidumping duties, unliquidated
entries of SHMP from the PRC entered,
or withdrawn from warehouse, for
consumption on or after March 11,
2008, and before the date of publication
of the ITC’s final injury determination
in the Federal Register. Suspension of
liquidation will continue on or after this
date.

Effective on the date of publication of
the ITC’s final affirmative injury
determination, CBP, pursuant to section
735(c)(3) of the Act, will require, at the
same time as importers would normally
deposit estimated duties on this
merchandise, a cash deposit equal to the
estimated weighted—average
antidumping duty margins as listed
below. The “PRC—wide” rate applies to
all exporters of subject merchandise not
specifically listed. The weighted—
average dumping margins are as follows:

SODIUM HEXAMETAPHOSPHATE FROM

THE PRC
Weighted—
Manufacturer/Exporter A'\\/I/ael;g%e
(Percent)
Jiangyin Chengxing International
Trading Co., Ltd. ....ccoocvveiienee. 92.02
Sichuan Mianzhu Norwest Phos-
phate Chemical Company
Limited ....ccoooviriieeeeeee 92.02
PRC-Wide Rate (including Yibin
Tianyuan Group Co., Ltd.,
Mianyang Aostar Phosphorous
Chemical Industry Co., Ltd.,
and Hubei Xingfa Chemicals
Group Co., Ltd. ) weeveeeeeeiiees 188.05

This notice constitutes the
antidumping duty order with respect to
SHMP from the PRC pursuant to section
736(a) of the Act. Interested parties may
contact the Department’s Central
Records Unit, Room 1117 of the main
Commerce building, for copies of an

updated list of antidumping duty orders
currently in effect.

This order is published in accordance
with section 736(a) of the Act and 19
CFR 351.211.

Dated: March 14, 2008.
David M. Spooner,

Assistant Secretary for Import
Administration.

[FR Doc. E8-5657 Filed 3—18-08; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

Advisory Committee on Earthquake
Hazards Reduction Meeting

AGENCY: National Institute of Standards
and Technology, Department of
Commerce.

ACTION: Notice of open meeting.

SUMMARY: The Advisory Committee on
Earthquake Hazards Reduction (ACEHR
or Committee), will meet Thursday,
April 10, 2008 from 9 a.m. to 5:30 p.m.
and Friday, April 11, 2008, from 8:30
a.m. to 3 p.m. The primary purpose of
this meeting is to review the draft
National Earthquake Hazards Reduction
Program (NEHRP) Strategic Plan and the
Committee’s report to the NIST Director.
The agenda may change to
accommodate Committee business. The
final agenda will be posted on the
NEHRP Web site at http://nehrp.gov/.
DATES: The ACEHR will meet on
Thursday, April 10, 2008, from 9 a.m.
until 5:30 p.m. The meeting will
continue on Friday, April 11, 2008, from
8:30 a.m. until 3 p.m. The meeting will
be open to the public.

ADDRESSES: The meeting will be held in
the Employee Lounge, in the
Administration Building at NIST,
Gaithersburg, Maryland. Please note
admittance instructions under the
SUPPLEMENTARY INFORMATION section of
this notice.

FOR FURTHER INFORMATION CONTACT:

Dr. Jack Hayes, National Earthquake
Hazards Reduction Program Director,
National Institute of Standards and
Technology, 100 Bureau Drive, Mail
Stop 8603, Gaithersburg, Maryland
20899-8603. Dr. Hayes’ e-mail address
is jack.hayes@nist.gov and his phone
number is (301) 975-5640.
SUPPLEMENTARY INFORMATION: The
Committee was established in
accordance with the requirements of
Section 103 of the NEHRP
Reauthorization Act of 2004 (Pub. L.
108-360). The Committee is composed

of 15 members appointed by the
Director of NIST, who were selected for
their technical expertise and experience,
established records of distinguished
professional service, and their
knowledge of issues affecting the
National Earthquake Hazards Reduction
Program. In addition, the Chairperson of
the U.S. Geological Survey (USGS)
Scientific Earthquake Studies Advisory
Committee (SESAC) serves in an ex
officio capacity on the Committee. The
Committee assesses:

e Trends and developments in the
science and engineering of earthquake
hazards reduction;

e The effectiveness of NEHRP in
performing its statutory activities
(improved design and construction
methods and practices; land use
controls and redevelopment; prediction
techniques and early-warning systems;
coordinated emergency preparedness
plans; and public education and
involvement programs);

¢ Any need to revise NEHRP; and

¢ The management, coordination,
implementation, and activities of
NEHRP. Background information on
NEHRP and the Advisory Committee is
available at http://nehrp.gov.

Pursuant to the Federal Advisory
Committee Act, 5 U.S.C. app. 2, notice
is hereby given that the Advisory
Committee on Earthquake Hazards
Reduction (ACEHR), will meet
Thursday, April 10, 2008, from 9 a.m.
until 5:30 p.m. The meeting will
continue on Friday, April 11, 2008, from
8:30 a.m. until 3 p.m. The meeting will
be held in the Employee Lounge at NIST
in Gaithersburg, Maryland. The primary
purpose of this meeting is to review the
draft National Earthquake Hazards
Reduction Program (NEHRP) Strategic
Plan and the Committee’s annual report
to the NIST Director. The agenda may
change to accommodate Committee
business. The final agenda will be
posted on the NEHRP Web site at
http://nehrp.gov/.

Individuals and representatives of
organizations who would like to offer
comments and suggestions related to the
Committee’s affairs are invited to
request a place on the agenda. On April
10, 2008, approximately one-half hour
will be reserved at the end of the
meeting for public comments, and
speaking times will be assigned on a
first-come, first-serve basis. The amount
of time per speaker will be determined
by the number of requests received, but
is likely to be about 3 minutes each.
Questions from the public will not be
considered during this period. Speakers
who wish to expand upon their oral
statements, those who had wished to
speak but could not be accommodated
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on the agenda, and those who were
unable to attend in person are invited to
submit written statements to the
ACEHR, National Institute of Standards
and Technology, 100 Bureau Drive, MS
8630, Gaithersburg, Maryland 20899—
8630, via fax at (301) 975-5433, or
electronically by e-mail to
info@nehrp.gov.

All visitors to the NIST site are
required to pre-register to be admitted.
Anyone wishing to attend this meeting
must register by close of business
Thursday, April 3, 2008, in order to
attend. Please submit your name, time
of arrival, e-mail address and phone
number to Carmen Pardo. Non-U.S.
citizens must also submit their country
of citizenship, title, employer/sponsor,
and address. Ms. Pardo’s e-mail address
is carmen.pardo@nist.gov and her
phone number is (301) 975-6132.

Dated: March 13, 2008.

James M. Turner,

Acting Director.

[FR Doc. E8-5487 Filed 3—18-08; 8:45 am]|
BILLING CODE 3510-13-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[Docket No. 080307400-8401-01]
RIN 0648-ZB88

Comparative Analysis of Marine
Ecosystem Organization (CAMEO)

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of funding availability.

SUMMARY: This announcement is a
solicitation for proposals for the
Comparative Analysis of Marine
Ecosystem Organization (CAMEO)
Program. The purpose of CAMEO is to
strengthen the scientific basis for an
ecosystem approach to stewardship of
ocean and coastal resources and
ecosystems. To fulfill this purpose,
CAMEO will assist policy makers and
resource managers to make ecosystem-
science based decisions that fulfill
policy goals and management objectives
of society. The program will support
research to understand complex
dynamics controlling productivity,
behavior, population connectivity,
climate variability and anthropogenic
pressures. It envisages the use of a
diverse array of ecosystem models,
comparative analyses of managed and
unmanaged areas, and ecosystem-scale
mapping in support of research,

forecasting and decision support.
Proposals are requested for 1-2 year
projects for initial modeling,
retrospective, and pilot studies.

DATES: Proposals must be received no
later than June 17, 2008.

ADDRESSES: Electronic application
packages are strongly encouraged and
are available at: http://www.grants.gov/.
Paper application packages are available
on the NOAA Grants Management
website at: http://www.ago.noaa.gov/
grants/appkit.shtml. If the applicant has
difficulty accessing Grants.gov or
downloading the required forms from
the NOAA website, they should contact:
Roy Williams, CAMEO, 1315 East-West
Highway, Room 12436, Silver Spring,
MD, 20910 or by phone at (301) 713—
2367, ext. 141, or via internet at
Roy.Williams@noaa.gov.

FOR FURTHER INFORMATION CONTACT:
Technical Information: Michael Ford,
CAMEO Program Manager, NOAA/
NMFS, 301-713-2239,
Michael . Ford@noaa.gov; Phil Taylor,
Program Director, Biological
Oceanography, OCE/GEO/NSF, 703—
292-8582, prtaylor@nsf.gov; or Cynthia
Suchman, Associate Program Director,
Biological Oceanography, OCE/GEO/
NSF, 703/292-8582, csuchman@nsf.gov.
Business Management Information: Roy
Williams, NMFS/S&T Grants
Administrator, 301-713-2367 x 141,
Roy.Williams@noaa.gov.

SUPPLEMENTARY INFORMATION: The
Objective of Comparative Analysis of
Marine Ecosystem Organization
(CAMEQO) is to strengthen the scientific
basis for an ecosystem approach to
stewardship of ocean and coastal
resources and ecosystems. To fulfill its
objective, the product of the CAMEO
program must assist policy makers and
resource managers to make science
based decisions that fulfill policy goals
and management objectives of society.
This means that for CAMEO to be
successful, it must include an explicit
and realistic path for translating
research results into usable decision-
making support tools.

Comparative studies of ecosystems
have a long history in marine ecology.
Many of these studies have been
theoretical, using mathematical models
with limited or no data, and narrow in
scope in terms of the properties of
ecosystems and the drivers of change.
Others have compared and contrasted
large amounts of observational data to
draw general inferences. CAMEQ’s goal,
and challenge, is to carefully design
approaches by which similarities and
divergences among observed ecosystems
(comparative ecosystem analyses) are

effectively interpreted in a manner that
can yield management insights. The
spatial scale of comparative analyses
can range from ocean basins to local
oceanic (e.g., seamounts, shelves) and
coastal (e.g., bays and estuaries)
features. The scale should be
appropriate to the ecosystem properties
considered in the proposal. In some
cases, a hierarchy of nested scales may
be appropriate. Obvious components of
this comparative approach involve the
use of experiments, models, and
observational data, ultimately leading to
sophisticated integrations of all three.
Spatial contrasts offered by comparing
ecosystem function and structure within
and outside marine protected areas are
one form of comparative analysis that
may offer insights into how ecosystems
respond to human activities. An
important and ancillary challenge will
be to identify recent and emerging
technologies (e.g. molecular techniques
and instrumentation) that may be
applied toward the significant
challenges of CAMEOQ. In framing issues
to be addressed by CAMEOQ, some
important ecosystem concepts, such as
resilience, regime shifts and
connectivity are used without rigorously
defining or thoroughly discussing them.
These are evolving concepts, and it is
expected that they will be defined in the
context of the research that is proposed
and refined through CAMEO research.

ELECTRONIC ACCESS: The full text
of the full funding opportunity
announcement for this program can be
accessed via the Grants.gov web site at
http://www.grants.gov. The
announcement will also be available by
contacting the program officials
identified under FOR FURTHER
INFORMATION CONTACT. Applicants must
comply with all requirements contained
in the full funding opportunity
announcement.

STATUTORY AUTHORITY:
Authority for CAMEO is provided by
the following: 33 U.S.C. 1442 for the
National Marine Fisheries Service and
42 U.S.C. 1861-75 for the National
Science Foundation.

CFDA: 11.472, Unallied Science
Program

FUNDING AVAILABILITY: It is
anticipated that about $2,000,000 in FY
2008 will be available to support
approximately 5—10 projects in response
to this announcement.

ELIGIBILITY: Eligible applicants are
institutions of higher education, other
non-profits, state, local, Indian Tribal
Governments, and Federal agencies that
possess the statutory authority to
receive financial assistance.

COST SHARING REQUIREMENTS:
None is required.
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EVALUATION AND SELECTION
PROCEDURES: The general evaluation
criteria and selection factors that apply
to full applications to this funding
opportunity are summarized below. The
evaluation criteria for full applications
will have different weights and details.
Further information about the
evaluation criteria and selection factors
can be found in the full funding
opportunity announcement.

EVALUATION CRITERIA FOR
PROJECTS: The following evaluation
criteria and weighting of the criteria are
as follows: 1. Importance and/or
relevance and applicability of proposed
project to the program goals: (20
percent). This ascertains whether there
is intrinsic value in the proposed work
and/or relevance to NOAA, federal,
regional, state, or local goals and
priorities. For this competition, this
criterion assesses whether proposals
address research that will make
substantial contributions or develop
products leading to improved
management of coastal resources (this
criterion fulfills the Broader Impacts
requirement for NSF proposals);

2. Technical/Scientific Merit (50
percent): This assesses whether the
approach is technically sound and/or
innovative, if the methods are
appropriate, and whether there are clear
project goals and objectives for this
management activity. For this
competition, this criterion assesses
whether proposals address the intrinsic
scientific value of the proposed work
and the likelihood that it will lead to
fundamental advancements, new
discoveries or will have substantial
impact on progress in that field. The
proposed work should have focused
science objectives and a complete and
efficient strategy for making
measurements and observations in
support of the objectives. The approach
should be sound and logically planned
throughout the cycle of the proposed
work;

3. Overall qualifications of applicants
(20 percent): This ascertains whether
the applicant possesses the necessary
education, experience, training,
facilities, and administrative resources
to accomplish the project. For this
competition, this criterion assesses
whether the proposals address the
capability of the investigator and
collaborators to complete the proposed
work as evidenced by past research
accomplishments, previous cooperative
work, timely communication, and the
sharing of findings, data, and other
research products;

4. Project costs (10 percent): The
Budget is evaluated to determine if it is
realistic and commensurate with the

project needs and time-frame. For this
competition, this criterion assesses
whether proposals address the adequacy
of the proposed resources to accomplish
the proposed work, and the
appropriateness of the requested
funding with respect to the total
available funds.

5. Outreach and Education (0
percent): Outreach and education
NOAA assesses whether this project
provides a focused and effective
education and outreach strategy
regarding NOAA'’s mission to protect
the Nations natural resources.

REVIEW AND SELECTION PROCESS:
Proposals will be evaluated individually
in accordance with the assigned weights
of the above evaluation criteria by
independent peer mail review and/or by
independent peer panel review. Both
Federal and non-Federal experts in the
field may be used in this process. The
peer mail reviewers have expertise in
the subjects addressed by the proposals.
Each mail reviewer will see only certain
individual proposals within his or her
area of expertise, and will score them
individually on the following scale:
Excellent (1), Very Good (2), Good (3),
Fair (4), Poor (5). The peer panel will
comprise 6 to 10 individuals, with each
individual having expertise in a
separate area, so that the panel, as a
whole, covers a range of scientific
expertise. The panel will have access to
all mail reviews of proposals, and will
use the mail reviews in discussion and
evaluation of the entire slate of
proposals. All proposals will be
evaluated and scored individually. The
peer panel shall rate the proposals using
the evaluation criteria and scores
provided above. Scores from each peer
panelist shall be averaged for each
application and presented to the
program officers. No consensus advice
will be given by the independent peer
mail review or the review panel. The
program officers will neither vote or
score proposals as part of the
independent peer panel nor participate
in discussion of the merits of the
proposal. Those proposals receiving an
average panel score of “Fair”” or “Poor”
will not be given further consideration,
and proposers will be notified of non
selection. For the proposals rated by the
panel as either “Excellent,” “Very
Good,” or “Good”, the program officers
will (a) select the proposals to be
recommended for funding according to
the averaged ratings, and/or by applying
the project funding priorities listed
below; (b) determine the total duration
of funding for each proposal; and (c)
determine the amount of funds available
for each proposal subject to the
availability of fiscal year funds.

Awardsmay not necessarily be made in
rank order. In addition, proposals rated
by the panel as either ‘“Excellent,”
“Very Good,” or “Good” that are not
funded in the current fiscal period, may
be considered for funding in another
fiscal period without having to repeat
the competitive, review process.
Recommendations for funding are then
forwarded to the selecting official, the
Director of Scientific Programs and
Chief Science Advisor for NOAA/
NMFS, or the Program Director for NSF
Biological Oceanography, for the final
funding decision. The Director shall
make the final funding decisions based
upon reviewer/program officer
recommendations, project funding
priorities and availability of funds. At
the conclusion of the review process,
NOAA Ecosystem Goal Team Lead and
the NSF Biological Oceanography
Program Director or staff will notify lead
proposers for those projects
recommended for support, and negotiate
revisions in the proposed work and
budget. Final awards will be issued by
the agency responsible for a specific
project after receipt and processing of
any specific materials required by the
agency. Investigators may be asked to
modify objectives, work plans or
budgets, and provide supplemental
information required by the agency
prior to the award. When a decision has
been made (whether an award or
declination), verbatim anonymous
copies of reviews and summaries of
review panel deliberations, if any, will
be made available to the proposer.
Declined applications will be held in
the NMFS/S&T office for the required 3
years in accordance with the current
retention requirements, and then
destroyed.

SELECTION FACTORS FOR
PROJECTS: The Selecting Official shall
award in the rank order unless the
proposal is justified to be selected out
of rank order based on one or more of
the following factors: 1. Availability of
funding 2. Balance and distribution of
funds a. By research area b. By project
type c. By type of institutions d. By type
of partners e. Geographically 3.
Duplication of other projects funded or
considered for funding by NOAA/
Federal agencies. 4. Program priorities
and policy factors as set in Sections LA
and B of the FFO. 5. Applicants prior
award performance. 6. Partnerships
with/Participation of targeted groups. 7.
Adequacy of information necessary for
NOAA staff to make a National
Environmental Policy Act (NEPA)
determination and draft necessary
documentation before recommendations
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for funding are made to the NOAA
Grants Officer.

INTERGOVERNMENTAL REVIEW:
Applications under this program are not
subject to Executive Order 12372,
Intergovernmental Review of Federal
Programs.

LIMITATION OF LIABILITY: In no
event will NOAA or the Department of
Commerce be responsible for proposal
preparation costs if these programs fail
to receive funding or are cancelled
because of other agency priorities.
Publication of this announcement does
not oblige NOAA to award any specific
project or to obligate any available
funds.

NATIONAL ENVIRONMENTAL
POLICY ACT (NEPA): NOAA must
analyze the potential environmental
impacts, as required by the National
Environmental Policy Act (NEPA), for
applicant projects or proposals which
are seeking NOAA federal funding
opportunities. Detailed information on
NOAA compliance with NEPA can be
found at the following NOAA NEPA
website: http://www.nepa.noaa.gov/,
including our NOAA Administrative
Order 216—6 for NEPA, http://
www.nepa.noaa.gov/

NAO216 6 TOC.pdf, and the Council
on Environmental Quality
implementation regulations, http://
ceq.eh.doe.gov/nepa/regs/ceq/

toc_ ceq.htm. Consequently, as part of
an applicant’s package, and under their
description of their program activities,
applicants are required to provide
detailed information on the activities to
be conducted, locations, sites, species
and habitat to be affected, possible
construction activities, and any
environmental concerns that may exist
(e.g., the use and disposal of hazardous
or toxic chemicals, introduction of non-
indigenous species, impacts to
endangered and threatened species,
aquaculture projects,and impacts to
coral reef systems). In addition to
providing specific information that will
serve as the basis for any required
impact analyses, applicants may also be
requested to assist NOAA in drafting of
an environmental assessment, if NOAA
determines an assessment is required.
Applicants will also be required to
cooperate with NOAA in identifying
feasible measures to reduce or avoid any
identified adverse environmental
impacts of their proposal. The failure to
do so shall be grounds for not selecting
an application. In some cases if
additional information is required after
an application is selected, funds can be
withheld by the Grants Officer under a
special award condition requiring the
recipient to submit additional
environmental compliance information

sufficient to enable NOAA to make an
assessment on any impacts that a project
may have on the environment.

THE DEPARTMENT OF COMMERCE
PRE-AWARD NOTIFICATION
REQUIREMENTS FOR GRANTS AND
COOPERATIVE AGREEMENTS: The
Department of Commerce Pre-Award
Notification Requirements for Grants
and Cooperative Agreements contained
in the Federal Register notice of
February 11, 2008 (73 FR 7696), are
applicable to this solicitation.

PAPERWORK REDUCTION ACT:
This document contains collection-of-
information requirements subject to the
Paperwork Reduction Act (PRA). The
use of Standard Forms 424, 424A, 424B,
and SF-LLL and CD-346 has been
approved by the Office of Management
and Budget (OMB) under the respective
control numbers 0348—0043, 0348—0044,
0348-0040, 0348-0046, and 0605—0001.
Notwithstanding any other provision of
law, no person is required to, nor shall
a person be subject to a penalty for
failure to comply with, a collection of
information subject to the requirements
of the PRA unless that collection of
information displays a currently valid
OMB control number.

EXECUTIVE ORDER 12866: This
notice has been determined to be not
significant for purposes of Executive
Order 12866.

EXECUTIVE ORDER 13132
(FEDERALISM): It has been determined
that this notice does not contain policies
with Federalism implications as that
term is defined in Executive Order
13132.

ADMINISTRATIVE PROCEDURE
ACT/REGULATORY FLEXIBILITY ACT:
Prior notice and an opportunity for
public comment are not required by the
Administrative Procedure Act or any
other law for rules concerning public
property, loans, grants, benefits, and
contracts (5 U.S.C. 553(a)(2)). Because
notice and opportunity for comment are
not required pursuant to 5 U.S.C. 553 or
any other law, the analytical
requirements for the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) are
inapplicable. Therefore, a regulatory
flexibility analysis has not been
prepared.

Dated: March 13, 2008.
Steven A. Murawski,

Director of Scientific Programs and Chief
Science Advisor, NOAA/National Marine
Fisheries Service.

[FR Doc. E8-5567 Filed 3—18-08; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Availability of Seats for the Monterey
Bay National Marine Sanctuary
Advisory Council

AGENCY: National Marine Sanctuary
Program (NMSP), National Ocean
Service (NOS), National Oceanic and
Atmospheric Administration,
Department of Commerce (DOC).
ACTION: Notice and request for
applications.

SUMMARY: The Monterey Bay National
Marine Sanctuary (MBNMS or
Sanctuary) is seeking applicants for the
following seats on its Sanctuary
Advisory Council: Tourism alternate
and Research alternate. Applicants
chosen for the Tourism seat should
expect to serve until February 2011.
Applicants chosen for the Research seat
should expect to serve until February
2010. Applicants are chosen based upon
their particular expertise and experience
in relation to the seat for which they are
applying; community and professional
affiliations; philosophy regarding the
protection and management of marine
resources; and possibly the length of
residence in the area affected by the
Sanctuary.

DATES: Applications are due by May 2,
2008.

ADDRESSES: Application kits may be
obtained from Nicole Capps at the
Monterey Bay National Marine
Sanctuary, 299 Foam Street, Monterey,
California 93940. Completed
applications should be sent to the same
address.

FOR FURTHER INFORMATION CONTACT:
Nicole Capps at (831) 647—4206r or
Nicole.Capps@noaa.gov.

SUPPLEMENTARY INFORMATION: The
MBNMS Advisory Council was
established in March 1994 to assure
continued public participation in the
management of the Sanctuary. Since its
establishment, the Advisory Council has
played a vital role in decisions affecting
the Sanctuary along the central
California coast.

The Advisory Council’s twenty voting
members represent a variety of local
user groups, as well as the general
public, plus six local and state
governmental jurisdictions. In addition,
the respective managers or
superintendents for the four California
National Marine sanctuaries (Channel
Islands National Marine Sanctuary,
Cordell Bank National Marine
Sanctuary, Gulf of the Farallones
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National Marine Sanctuary and the
Monterey Bay National Marine
Sanctuary), the Elkhorn Slough National
Estuarine Research Reserve and the U.S.
Coast Guard sit as non-voting members.

Four working groups support the
Advisory Council: The Research
Activity Panel (“RAP”) chaired by the
Research Representative, the Sanctuary
Education Panel (“SEP”) chaired by the
Education Representative, the
Conservation Working Group (“CWG”)
chaired by the Conservation
Representative, and the Business and
Tourism Activity Panel ("BTAP”) co-
chaired by the Business/Industry and
Tourism Representatives, each dealing
with matters concerning research,
education, conservation and human use.
The working groups are composed of
experts from the appropriate fields of
interest and meet monthly, or bi-
monthly, serving as invaluable advisors
to the Advisory Council and the
Sanctuary Superintendent.

The Advisory Council represents the
coordination link between the
Sanctuary and the state and federal
management agencies, user groups,
researchers, educators, policy makers,
and other various groups that help to
focus efforts and attention on the central
California coastal and marine
ecosystems.

The Advisory Council functions in an
advisory capacity to the Sanctuary
Superintendent and is instrumental in
helping develop policies, program goals,
and identify education, outreach,
research, long-term monitoring, resource
protection, and revenue enhancement
priorities.

The Advisory Council works in
concert with the Sanctuary
Superintendent by keeping him or her
informed about issues of concern
throughout the Sanctuary, offering
recommendations on specific issues,
and aiding the Superintendent in
achieving the goals of the Sanctuary
program within the context of
California’s marine programs and
policies.

Authority: 16 D.S.C. Sections 1431, et seq.
(Federal Domestic Assistance Catalog
Number 11.429 Marine Sanctuary Program)

Dated: March 11, 2008.

Daniel J. Basta,

Director, National Marine Sanctuary Program,
National Ocean Service, National Oceanic
and Atmospheric Administration.

[FR Doc. E8-5436 Filed 3—18-08; 8:45 am]|

BILLING CODE 3510-NK-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Public Hearing on the Proposed St.
Louis River Site for a Lake Superior
National Estuarine Research Reserve
in Wisconsin

AGENCY: The Estuarine Reserves
Division, Office of Ocean and Coastal
Resource Management, National Ocean
Service, National Oceanic and
Atmospheric Administration, U.S.
Department of Commerce.

ACTION: Public Hearing Notice.

SUMMARY: Notice is hereby given that
the University of Wisconsin—Extension,
the WI Department of Administration’s
Coastal Management Program and the
WI Department of Natural Resources
with the support of the Estuarine
Reserves Division of the Office of Ocean
and Coastal Resource Management
(OCRM), National Ocean Service (NOS),
National Oceanic and Atmospheric
Administration (NOAA), U.S.
Department of Commerce, will hold a
public hearing for the purpose of
receiving comments on the preliminary
recommendation that the St. Louis River
Estuary be proposed for designation as
a National Estuarine Research Reserve
in Wisconsin.

The state agencies will hold a public
hearing at 6 p.m. on April 3rd, 2008 at
the Wisconsin Indianhead Technical
College—Superior Conference Center,
600 North 21st Street, Superior, WI
78701.

The views of interested persons and
organizations on the proposed site
recommendation are solicited, and may
be expressed orally and/or in written
statements. An informational
presentation on the St. Louis River
Estuary and the National Estuarine
Research Reserve System (NERRS) is
scheduled for 7 p.m. All comments
received at the hearing will be
considered in a formal nomination by
the state to NOAA.

The NERRS is a federal-state
partnership that is administered by the
National Oceanic and Atmospheric
Administration (NOAA). The system
protects more than 1.3 million acres of
estuarine habitat for long-term research,
monitoring, education and stewardship
throughout the coastal United States.
Established by the Coastal Zone
Management Act of 1972, as amended,
each reserve is managed by a lead state
agency or university, with input from
local partners. NOAA provides funding
and national programmatic guidance.

The NERR site selection effort is a
culmination of several years of local,

grassroots support for a Wisconsin
NERR on Lake Superior. The
recommendation of the St. Louis site
follows a year-long process to gather
information about all of the freshwater
estuaries on Lake Superior’s south
shore. The site selection process
involved dozens of meetings with
scientists, agency land managers, public
officials and citizens.
FOR FURTHER INFORMATION CONTACT: Ms.
Laurie McGilvray (301) 713-3155
extension 158, Estuarine Reserves
Division, Office of Ocean and Coastal
Resource Management, National Ocean
Service, NOAA, 1305 East West
Highway, N/ORM2, Silver Spring, MD
20910.

Dated: March 13, 2008.
David M. Kennedy,
Director, Office of Ocean and Coastal
Resource Management.
Federal Domestic Assistance Catalog Number
11.420 (Coastal Zone Management) Research
Reserves.
[FR Doc. E8-5457 Filed 3—18-08; 8:45 am]|
BILLING CODE 3510-08-M

DEPARTMENT OF COMMERCE

National Telecommunications and
Information Administration

Pan-Pacific Education and
Communications Experiments by
Satellite (PEACESAT): Closing Date

AGENCY: National Telecommunications
and Information Administration (NTIA),
Commerce.

ACTION: Notice of availability of funds.

SUMMARY: Pursuant to the Consolidated
Appropriations Act, 2008, Public Law
110-161, 121 Stat. 1844 (2007), the U.S.
Department of Commerce announces the
solicitation of applications for a grant
for the Pan-Pacific Education and
Communications Experiments by
Satellite (PEACESAT) Program. Projects
funded pursuant to this Notice are
intended to support the PEACESAT
Program’s acquisition of satellite
communications to service Pacific Basin
communities and to manage the
operations of this network. Applications
for the PEACESAT Program grant will
compete for funds from the Public
Broadcasting, Facilities, Planning and
Construction Funds account.

DATES: Applications must be received
on or before 5 p.m. Eastern Standard
Time, April 18, 2008. Applications
submitted by facsimile are not
acceptable. NTIA will not accept
applications received after the deadline.
However, if an application is received
after the Closing Date due to (1) carrier
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error, when the carrier accepted the
package with a guarantee for delivery by
the Closing Date and Time, or (2)
significant weather delays or natural
disasters, NTIA will, upon receipt of
proper documentation, consider the
application as having been received by
the deadline.

ADDRESSES: To obtain a printed
application package, submit completed
applications, or send any other
correspondence, write to: NTIA/PTFP,
Room H-4812, U.S. Department of
Commerce, 1401 Constitution Avenue,
NW., Washington, DC 20230.
Application materials may be obtained
electronically via the Internet at http://
www.grants.gov.

FOR FURTHER INFORMATION CONTACT:
William Cooperman, Director, Public
Broadcasting Division, telephone: (202)
482-5802; fax: (202) 482-2156.
SUPPLEMENTARY INFORMATION:

Electronic Access

The full funding opportunity
announcement for the PEACESAT
Fiscal Year (FY) 2008 grant cycle is
available through http://
www.Grants.gov or by contacting the
PTFP office at the address noted above.
Application materials may be obtained
electronically via the Internet at http://
www.grants.gov.

Funding Availability

Funding for the PEACESAT Program
is provided pursuant to the
Consolidated Appropriations Act, 2008,
Public Law 110-161, 121 Stat. 1844
(2007), and Public Law 106-113, “The
Consolidated Appropriations Act, Fiscal
Year 2000.” Public Law 106-113
provides “That, hereafter,
notwithstanding any other provision of
law, the Pan-Pacific Education and
Communications Experiments by
Satellite (PEACESAT) Program is
eligible to compete for Public
Broadcasting Facilities, Planning and
Construction funds.”

The Congress has appropriated $16.8
million for FY 2008 Public
Telecommunications Facilities Program
(PTFP) and PEACESAT awards. Of this
amount, NTIA anticipates making a
single award for approximately
$500,000 for the PEACESAT Program in
FY 2008. For FY 2007, NTIA issued one
award for the PEACESAT project in the
amount of $499,351.

Statutory and Regulatory Authority

The PEACESAT Program was
authorized under Public Law 100-584
(102 Stat. 2970) and also Public Law
101-555 (104 Stat. 2758) to acquire
satellite communications services to

provide educational, medical, and
cultural needs of Pacific Basin
communities. The PEACESAT Program
has been operational since 1971 and has
received funding from NTIA for support
of the project since 1988.

Applications submitted in response to
this solicitation for PEACESAT
applications are not subject to the PTFP
regulations at 15 CFR Part 2301.

Catalog of Federal Domestic
Assistance: N/A.

Eligibility

Eligible applicants will include any
for-profit or non-profit organization,
public or private entity, other than an
agency or division of the Federal
government. Individuals are not eligible

to apply for the PEACESAT Program
funds.

Evaluation and Selection Process

Each eligible application is evaluated
by three independent reviewers who
have demonstrated expertise in the
programmatic and technological aspects
of the application. The reviewers will
evaluate applications according to the
criteria in the following section and
provide individual written ratings of
each application. No consensus advice
will be provided by the reviewers.

State Single Point of Contact (SPOC)
offices, per Executive Order 12372, may
provide recommendations on
applications under consideration.

The Public Broadcasting Division
(PBD) administers the PEACESAT
Program and places a summary of
applications received on the Internet.
Listing an application merely
acknowledges receipt of an application
to compete for funding with other
applications. Listing does not preclude
subsequent return of the application or
disapproval of the application, nor does
it assure that the application will be
funded. The listing will also include a
request for comments on the
applications from any interested party.

The reviewer’s ratings are provided to
the PBD staff and a rank order is
prepared according to score. The PBD
program staff prepares summary
recommendations for the Director of the
Public Broadcasting Division. These
recommendations incorporate the
outside reviewers’ ratings and
incorporate analysis based on the degree
to which a proposed project meets the
PEACESAT Program purposes and cost
eligibility. Staff recommendations also
consider (1) project impact, (2) the cost/
benefit of a project, and (3) whether the
reviewers consistently applied the
evaluation criteria. The analysis by
program staff is provided to the Director

of the Public Broadcasting Division in
writing.

The Director considers the summary
recommendations prepared by program
staff in accord with the funding
priorities and selection factors
referenced in the next section and
recommends the funding order of the
applications for the PEACESAT
Programs in three categories:
“Recommended for Funding,”
“Recommended for Funding If Funds
Are Available,” and “Not
Recommended for Funding.” The
Director presents recommendations to
the Associate Administrator, Office of
Telecommunications and Information
Applications (OTIA), for review and
approval.

Upon review and approval based on
the funding priorities and selection
factors referenced in the next section by
the Associate Administrator of the
Office of Telecommunications and
Information Applications (OTIA), the
Associate Administrator’s and the
Director’s recommendations are
presented to the Selecting Official, the
Assistant Secretary for Communications
and Information, who is the NTIA
Administrator. The NTIA Administrator
selects the applications to be negotiated
for possible grant award, taking into
consideration the outside reviewers’
ratings, the Director’s recommendations,
and the degree to which the slate of
applications, taken as a whole, satisfies
the PEACESAT Program’s stated
purposes.

The selected applications are
negotiated between NTIA staff and the
applicant. The negotiations are intended
to resolve whatever differences might
exist between the applicant’s original
request and what NTIA is considering
funding. Negotiation does not ensure
that an award will be made. When the
negotiations are completed, the Director
recommends final selections to the
NTIA Administrator, applying the same
selection factors described above. The
Administrator then makes the final
award selections from the negotiated
applications taking into consideration
the Director’s recommendations and the
degree to which the slate of
applications, taken as a whole, satisfies
the stated purposes for the PEACESAT
Program.

Funding Priorities and Selection
Factors

The PBD Director will consider the
summary evaluations prepared by
program staff, rank the applications, and
present recommendations to the OTIA
Associate Administrator for review and
approval. The Director’s
recommendations and the OTIA
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Associate Administrator’s review and
approval will take into account the
following selection factors:

(1) The program staff evaluations,
including the outside reviewers.

(2) Whether the applicant has any
current NTIA grants.

(3) The geographic distribution of the
proposed grant awards.

(4) The availability of funds.

Upon approval by the OTIA Associate
Administrator, the Director’s
recommendations will then be
presented to the Selecting Official, the
NTIA Administrator.

The Administrator makes final award
selections taking into consideration the
Director’s recommendations and the
degree to which the slate of
applications, taken as a whole, satisfies
the program’s stated purposes.

No grant will be awarded until
confirmation has been received from the
Federal Communications Commission
that any necessary authorization will be
issued.

After final award selections have been
made, the Agency will notify the
applicant of one of the following
actions:

(1) Selection of the application for
funding, in whole or in part;

(2) Deferral of the application for
subsequent consideration; or

(3) Rejection of the application with
an explanation and the reason, if an
applicant is not eligible or if the
proposed project does not fall within
the purposes of the PEACESAT
program.

Evaluation Criteria

Each eligible application that is
timely received, is materially complete,
and proposes an eligible project will be
considered under the evaluation criteria
described here. The first three criteria—
1. Meeting the Purposes of the
PEACESAT Program, 2. Extent of Need
for the Project, and 3. Plan of Operation
for the Project—are each worth 25
points. Criterion 4, Budget and Cost
Effectiveness, is worth 20 points.
Criterion 5, Quality of Key Personnel, is
worth 5 points.

Criterion 1. Meeting the Purposes of
the PEACESAT Program, including (i)
how well the proposal meets the
objectives of the PEACESAT Program
and (ii) how the objectives of the
proposal further the purposes of the
PEACESAT Program.

Criterion 2. Extent of Need for the
Project. The extent to which the project
meets the needs of the PEACESAT
Program, including consideration of: (i)
The needs addressed by the project; (ii)
how the applicant identifies those
needs; (iii) how those needs will be met

by the project; and (iv) the benefits to be
gained by meeting those needs.

Criterion 3. Plan of Operation for the
Project, including (i) the quality of the
design of the project; (ii) the extent to
which the plan of management is
effective and ensures proper and
efficient administration of the project;
(iii) how well the objectives of the
project relate to the purposes of the
PEACESAT Program; (iv) the quality of
the applicant’s plan to use its resources
and personnel to achieve each objective;
and (v) how the applicant will ensure
that project participants who are
otherwise eligible to participate are
selected without regard to race, color,
national origin, gender, age, or
handicapped condition.

Criterion 4. Budget and Cost
Effectiveness. The extent to which (i)
the budget is adequate to support the
project; and (ii) costs are reasonable in
relation to the objectives of the project.

Criterion 5. Quality of Key Personnel
the applicant plans to use on the
project, Including (i) the qualifications
of the project director if one is to be
used; (ii) the qualifications of each of
the other key personnel to be used in
the project; (iii) the time that each
person will commit to the project; and
(iv) how the applicant, as part of its
nondiscriminatory employment
practices, will ensure that its personnel
are selected for employment without
regard to race, color, national origin,
gender, age, or handicapped condition.
In this section, “qualifications” refers to
experience and training in fields related
to the objectives of the project, and any
other qualifications that pertain to the
quality of the project.

Cost Sharing Requirements

Grant recipients under this program
will not be required to provide matching
funds toward the total project cost.

The costs allowable under this Notice
are not subject to the limitation on costs
contained in the January 10, 2008,
Notice regarding the PTFP Program, see
73 FR 1864 (2008).

Intergovernmental Review

PEACESAT applications are subject to
Executive Order 12372,
“Intergovernmental Review of Federal
Programs,” if the state in which the
applicant organization is located
participates in the process. Usually
submission to the State Single Point of
Contact (SPOC) needs to be only the
first two pages of the Application Form,
but applicants should contact their own
SPOC offices to find out about and
comply with its requirements. The
names and addresses of the SPOC
offices are listed on the PTFP Web site

and at the Office of Management and
Budget’s home page at http://
www.whitehouse.gov/omb/grants/
spoc.html.

Universal Identifier

All applicants (nonprofit, state, local
government, universities, and tribal
organizations) will be required to
provide a Dun and Bradstreet Data
Universal Numbering System (DUNS)
number during the application process.
See the October 30, 2002 (67 FR 66177)
and April 8, 2003 (68 FR 17000) Federal
Register notices for additional
information. Organizations can receive a
DUNS number at no cost by calling the
dedicated toll-free DUNS Number
request line 1-866—705-5711 or via the
Internet at www.dnb.com/us/.

The Department of Commerce Pre-
Award Notification Requirements for
Grants and Cooperative Agreements

The Department of Commerce Pre-
Award Notification of Requirements for
Grants and Cooperative Agreements
contained in the Federal Register notice
of February 11, 2008 (73 FR 7696) is
applicable to this solicitation.

Limitation of Liability

In no event will the Department of
Commerce be responsible for proposal
preparation costs if this program fails to
receive funding or is cancelled because
of other agency priorities. Publication of
this announcement does not oblige the
agency to award any specific project or
to obligate any available funds.

Paperwork Reduction Act

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the Paperwork
Reduction Act (PRA), unless that
collection displays a currently valid
Office of Management and Budget
(OMB) control number. The PEACESAT
application package requires the use of
the following forms: SF—424, SF—424A,
SF-424B, SF-LLL, CD-511. These forms
have been approved under OMB Control
Nos. 4040-0004, 4040-0006, 4040-007,
and 0348-0046.

Executive Order 13132

It has been determined that this notice
does not contain policies with
Federalism implications as that term is
defined in Executive Order 13132.

Administrative Procedure Act/
Regulatory Flexibility Act

Prior notice and opportunity for
public comment are not required by the
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Administrative Procedure Act or any
other law for rules concerning grants,
benefits, and contracts (5 U.S.C. 553(a)).
Because notice and opportunity for
comment are not required pursuant to 5
U.S.C. 553 or any other law, the
analytical requirements of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) are inapplicable. Therefore, a
regulatory flexibility analysis has not
been prepared.

Bernadette McGuire-Rivera,

Associate Administrator, Office of
Telecommunications and Information
Applications.

[FR Doc. E8-5604 Filed 3—18-08; 8:45 am]
BILLING CODE 3510-60-P

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

[OMB Control No. 9000-0141]

Federal Acquisition Regulation;
Information Collection; Buy American
Act—Construction

AGENCIES: Department of Defense (DOD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Notice of request for comments
regarding an extension to an existing
OMB clearance (9000-0141).

SUMMARY: Under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35), the Federal
Acquisition Regulation (FAR)
Secretariat will be submitting to the
Office of Management and Budget
(OMB) a request to review and approve
an extension of a currently approved
information collection requirement
concerning the Buy American Act—
Construction (Grimberg Decision). The
clearance currently expires on
September 30, 2008.

Public comments are particularly
invited on: Whether this collection of
information is necessary for the proper
performance of functions of the FAR,
and whether it will have practical
utility; whether our estimate of the
public burden of this collection of
information is accurate, and based on
valid assumptions and methodology;
ways to enhance the quality, utility, and
clarity of the information to be
collected; and ways in which we can
minimize the burden of the collection of
information on those who are to
respond, through the use of appropriate

technological collection techniques or
other forms of information technology.
DATES: Submit comments on or before
May 19, 2008.

FOR FURTHER INFORMATION CONTACT
Meredith Murphy, Contract Policy
Division, GSA (202) 208-6925.
ADDRESSES: Submit comments regarding
this burden estimate or any other aspect
of this collection of information,
including suggestions for reducing this
burden to the General Services
Administration, FAR Secretariat (VPR),
1800 F Street, NW, Room 4035,
Washington, DC 20405.

SUPPLEMENTARY INFORMATION:

A. Purpose

The clauses at FAR 52.225-9, Buy
American Act—Construction Materials,
and FAR 52.225-11, Buy American
Act—Construction Materials under
Trade Agreements, provide that
offerors/contractors requesting to use
foreign construction material, other than
construction material eligible under a
trade agreement, shall provide adequate
information for Government evaluation
of the request.

These regulations implement the Buy
American Act for construction (41
U.S.C. 10a—10d).

B. Annual Reporting Burden

Respondents: 500.

Responses Per Respondent: 2.

Annual Responses: 1,000.

Hours Per Response: 2.5.

Total Burden Hours: 2,500.

Obtaining Copies Of Proposals:
Requesters may obtain a copy of the
information collection documents from
the General Services Administration,
FAR Secretariat (VPR), Room 4035,
Washington, DC 20405, telephone (202)
501-4755. Please cite OMB Control No.
9000-0141, Buy American Act—
Construction (Grimberg Decision), in all
correspondence.

Dated: March 11, 2008.
Al Matera,
Director, Office of Acquisition Policy.
[FR Doc. E8-5478 Filed 3—18-08; 8:45 am]
BILLING CODE 6820-EP-S

DEPARTMENT OF EDUCATION

Notice of Proposed Information
Collection Requests

AGENCY: Department of Education.
SUMMARY: The IC Clearance Official,
Regulatory Information Management
Services, Office of Management, invites
comments on the proposed information
collection requests as required by the
Paperwork Reduction Act of 1995.

DATES: Interested persons are invited to
submit comments on or before May 19,
2008.
SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The IC Clearance
Official, Regulatory Information
Management Services, Office of
Management, publishes that notice
containing proposed information
collection requests prior to submission
of these requests to OMB. Each
proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g., new, revision, extension, existing
or reinstatement; (2) Title; (3) Summary
of the collection; (4) Description of the
need for, and proposed use of, the
information; (5) Respondents and
frequency of collection; and (6)
Reporting and/or Recordkeeping
burden. OMB invites public comment.
The Department of Education is
especially interested in public comment
addressing the following issues: (1) Is
this collection necessary to the proper
functions of the Department; (2) will
this information be processed and used
in a timely manner; (3) is the estimate
of burden accurate; (4) how might the
Department enhance the quality, utility,
and clarity of the information to be
collected; and (5) how might the
Department minimize the burden of this
collection on the respondents, including
through the use of information
technology.

Dated: March 13, 2008.
Angela C. Arrington,

IC Clearance Official, Regulatory Information
Management Services, Office of Management.

Office of Safe and Drug Free Schools

Type of Review: New.

Title: Partnerships in Character
Education Program Data Collection.

Frequency: Annually.

Affected Public: Individuals or
household; Businesses or other for-
profit; State, Local, or Tribal Gov't,
SEAs or LEAs.

Reporting and Recordkeeping Hour
Burden:

Responses: 450.
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Burden Hours: 164.

Abstract: The four attached
documents were created to collect
information on projects funded under
the Partnerships in Character Education
Program (PCEP). This collection of data
will assist in program planning and
management of the PCEP. The collection
of data will help to identify: (1) Areas
in which the grantees are experiencing
problems in implementing,
administering, or meeting grant
requirements; (2) impact of the character
education project on school, home and
community environments; (3) products
and materials in character education
developed with federal funds; and
provide participation feedback on
special and annual meeting activities
with grantees sponsored by PCEP.

Requests for copies of the proposed
information collection request may be
accessed from http://edicsweb.ed.gov,
by selecting the “Browse Pending
Collections” link and by clicking on
link number 3536. When you access the
information collection, click on
“Download Attachments” to view.
Written requests for information should
be addressed to U.S. Department of
Education, 400 Maryland Avenue, SW.,
LBJ, Washington, DC 20202-4537.
Requests may also be electronically
mailed to ICDocketMgr@ed.gov or faxed
to 202—401-0920. Please specify the
complete title of the information
collection when making your request.

Comments regarding burden and/or
the collection activity requirements
should be electronically mailed to
ICDocketMgr@ed.gov. Individuals who
use a telecommunications device for the
deaf (TDD) may call the Federal
Information Relay Service (FIRS) at 1—
800-877-8339.

[FR Doc. E8-5488 Filed 3—-18-08; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

National Technical Advisory Council;
Notice of Establishment and Call for
Nominations

AGENCY: Department of Education.
ACTION: Notice of Establishment of the
National Technical Advisory Council.

SUMMARY: The Secretary announces her
intention to establish the National
Technical Advisory Council. The
Federal Advisory Committee Act (Pub.
L. 92-463 as amended; 5 U.S.C.
Appendix 2) (FACA) will govern the
Committee.

Purpose: In order to help ensure that
the Department is making sound
technical decisions related to the

approval of State-designed standards,
assessments, and accountability systems
under Title I of the Elementary and
Secondary Education Act, the National
Technical Advisory Council (NTAC)
shall advise the Secretary of Education
and the Assistant Secretary of
Elementary and Secondary Education
(Assistant Secretary) on the design and
implementation of standards,
assessments, and accountability systems
consistent with Federal statutes and
regulations.

The NTAC shall consist of no more
than 15 members. The members shall be
experts in assessment and
accountability and shall consist of
academicians, researchers, and national,
state, and local policymakers. At least
one-third of the members must have
experience working in or with State
educational agencies or local
educational agencies. Members will be
appointed by the Secretary to terms of
no more than three (3) years, and initial
terms shall be staggered.

The Secretary seeks nominations from
the public for members to serve on the
NTAC. A submission for a nomination
for membership on the NTAC must
include the nominee’s contact
information and information regarding
the nominee’s qualifications, such as a
resume, current or recent positions, or
research undertaken related to
educational assessment and
accountability. To submit a nomination,
send an e-mail to oese@ed.gov with the
subject “NTAC” or respond in writing
to Patrick Rooney, U.S. Department of
Education, Office of Elementary and
Secondary Education, 400 Maryland
Avenue, SW., Washington, DC 20202.
The period for nominations will close
three weeks from the date of this notice.

The Assistant Secretary shall appoint
a Designated Federal Officer for the
Council. The DFO, in consultation with
the NTAC Chair, will set the agenda for
the NTAC and schedule meetings on an
as-needed basis but at least twice a year.
Meetings will be open to the public
except as may be determined otherwise
by the Secretary. At the request of the
Chair, the DFO may create sub-councils
consisting of at least three (3) members
of the NTAC to provide guidance on an
ad-hoc basis to the Assistant Secretary.
The sub-councils’ recommendations
will be reviewed by the full Council
before being submitted to the Assistant
Secretary.

In lieu of an annual report, following
each meeting of the full NTAC or a sub-
council of the NTAC, a summary of the
proceedings will be prepared by the
Department and then reviewed by the
Council, and, upon approval of the
Council, submitted to the Assistant

Secretary. The reports will be made
available to the public. The report shall,
at a minimum, contain the topics
discussed, a summary of the discussion,
and recommendations for the
Department, including research to be
undertaken.

FOR ADDITIONAL INFORMATION CONTACT:
Patrick Rooney, U.S. Department of
Education, Washington, DC 20202,
Telephone: (202) 401-0113.

Dated: March 13, 2008.

Margaret Spellings,

Secretary of Education.

[FR Doc. E8-5485 Filed 3—18-08; 8:45 am]|
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Office of Special Education and
Rehabilitative Services; Overview
Information, Training and Information
for Parents of Children With
Disabilities; Notice Inviting
Applications for New Awards for Fiscal
Year (FY) 2008

Catalog of Federal Domestic
Assistance (CFDA) Number: 84.328C
and 84.328R.

Note: This notice invites applications for
two separate competitions. For key dates,
contact person information, and funding
information regarding each competition, see
the chart in the Award Information section of
this notice.

Dates:

Applications Available: See chart.

Deadline for Transmittal of
Applications: See chart.

Deadline for Intergovernmental
Review: See chart.

Full Text of Announcement
I. Funding Opportunity Description

Purpose of Program: The purpose of
this program is to ensure that parents of
children with disabilities receive
training and information to help
improve results for their children.

Priorities: In accordance with 34 CFR
75.105(b)(2)(iv) and (v), these priorities
are from allowable activities specified in
the statute, or otherwise authorized in
the statute (see sections 672, 673 and
681(d) of the Individuals with
Disabilities Education Act (IDEA)). Each
of the absolute priorities announced in
this notice corresponds to a separate
competition as follows:

Absolute priority ngg’:wgn
Community Parent Resource 84.328C
Centers.
Technical Assistance for the 84.328R
Parent Centers.
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Absolute Priorities: For FY 2008 and
any subsequent year in which we make
awards based on the list of unfunded
applications from these competitions,
these priorities are absolute priorities.
Under 34 CFR 75.105(c)(3), for each
competition, we consider only
applications that meet the absolute
priority for that competition.

These priorities are:

Absolute Priority 1—Community
Parent Resource Centers (84.328C).

Background: This priority supports
community parent resource centers
(CPRCs) in targeted communities that
will provide underserved parents of
children with disabilities, including
low-income parents, parents of limited
English proficient children, and parents
with disabilities in that community,
with the training and information they
need to enable them to participate
cooperatively and effectively in helping
their children with disabilities to—

(a) Meet developmental and
functional goals, and challenging
academic achievement goals that have
been established for all children; and

(b) Be prepared to lead productive,
independent adult lives, to the
maximum extent possible.

Priority: To be considered for funding
under the Community Parent Resource
Centers (CPRC) absolute priority,
applicants must meet the application
requirements contained in the priority.
All projects funded under the absolute
priority also must meet the
programmatic and administrative
requirements specified in the priority.

Application Requirements. An
applicant must include in its
application—

(a) A plan to implement the activities
described in the Project Activities
section of this priority; and

(b) A budget for attendance at a three-
day National Technical Assistance for
Parent Center Conference in
Washington, DC during each year of the
project period.

Project Activities. To meet the
requirements of this priority, the CPRC,
at a minimum, must:

(a) Provide training and information
that meets the training and information
needs of parents of children with
disabilities within the proposed targeted
community to be served by the CPRC,
particularly underserved parents and
parents of children who may be
inappropriately identified as having
disabilities when they do not have
them.

Note: For purposes of this priority,
“community to be served” refers to a
geographically defined, local community
whose members experience significant
isolation from available sources of

information and support as a result of
cultural, economic, linguistic, or other
circumstances deemed appropriate by the
Secretary.

(b) Carry out the following activities
required of parent training and
information centers:

(1) Serve the parents of infants,
toddlers, and children, from ages birth
through 26, with the full range of
disabilities described in section 602(3)
of IDEA.

(2) Ensure that the training and
information provided meets the needs of
low-income parents and parents of
limited English proficient children.

(3) Assist parents to—

(i) Better understand the nature of
their children’s disabilities and their
educational, developmental, and
transitional needs;

(ii) Communicate effectively and work
collaboratively with personnel
responsible for providing special
education, early intervention services,
transition services, and related services;

(iii) Participate in decision making
processes, including those regarding
participation in State and local
assessments, and the development of
individualized education programs
under Part B of IDEA and
individualized family service plans
under Part C of IDEA;

(iv) Obtain appropriate information
about the range, type, and quality of—

(A) Options, programs, services,
technologies, practices, and
interventions that are based on
scientifically based research, to the
extent practicable; and

(B) Resources available to assist
children with disabilities and their
families in school and at home,
including information available through
the Office of Special Education
Programs’ (OSEP) technical assistance
centers and communities of practice
(http://www.tacommunities.org);

(v) Understand the provisions of IDEA
for the education of, and the provision
of early intervention services to,
children with disabilities;

(vi) Participate in activities at the
school level that benefit their children;
and

(vii) Participate in school reform
activities.

(4) In States where the State elects to
contract with the CPRCs, contract with
the State educational agencies (SEAs) to
provide, consistent with paragraphs (B)
and (D) of section 615(e)(2) of IDEA,
individuals to meet with parents in
order to explain the mediation process.

(5) Assist parents in resolving
disputes in the most expeditious and
effective way possible, including
encouraging the use, and explaining the

benefits, of alternative methods of
dispute resolution, such as the
mediation process described in section
615(e) of IDEA.

(6) Assist parents and students with
disabilities to understand their rights
and responsibilities under IDEA,
including those under section 615(m) of
IDEA upon the student’s reaching the
age of majority (as appropriate under
State law).

(7) Assist parents to understand the
availability of, and how to effectively
use, procedural safeguards under IDEA.

(8) Assist parents in understanding,
preparing for, and participating in, the
resolution session as described in
section 615(f)(1)(B) of IDEA.

(c) Establish cooperative partnerships
with any Parent Training and
Information Centers (PTIs) and any
other CPRCs funded in the State under
sections 671 and 672 of IDEA.

(d) Be designed to meet the specific
needs of families who experience
significant isolation from available
sources of information and support.

(e) Be familiar with the provision of
special education, related services, and
early intervention services in the
CPRC’s community to be served to help
ensure that children with disabilities are
receiving appropriate services.

(f) Annually report to the Department
on—

(1) The number and demographics of
parents to whom it provided
information and training in the most
recently concluded fiscal year,
including additional information
regarding their unique needs and levels
of service provided to them; and

(2) The effectiveness of strategies used
to reach and serve parents, including
underserved parents of children with
disabilities, by providing evidence of
how those parents were served
effectively.

(g) Respond to requests from the
OSEP-funded National Technical
Assistance Center (NTAC) and Regional
Parent Technical Assistance Centers
(PTACs), and use the technical
assistance services of the NTAC and
PTAG s in order to serve the families of
infants, toddlers, and children with
disabilities as efficiently as possible.
PTACS are charged with assisting
parent centers with administrative and
programmatic issues.

(h) If the CPRC maintains a Web site,
include relevant information and
documents in a format that meets a
government or industry-recognized
standard for accessibility.

(i) In collaboration with OSEP and the
NTAC, participate in an annual
collection of program data for the PTIs
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and CPRCs funded under sections 671
and 672 of IDEA, respectively.

Competitive Preference Priorities:
Within Absolute Priority 1, we give
competitive preference to applications
that address the following two
priorities. Under 34 CFR 75.105(c)(2)(i),
we will award up to 10 additional
points to an application that meets these
priorities.

Note: The 10 points an applicant can earn
under these competitive preference priorities
are in addition to those points awarded
under the selection criteria for this
competition (see Selection Criteria in section
V in this notice). That is, an applicant
meeting the competitive preference priorities
could earn a maximum total of 110 points.

These priorities are:

Competitive Preference Priority 1—
Empowerment Zones, Enterprise
Communities, or Renewal Communities.

We will award five points to an
application that proposes to provide
services to one or more Empowerment
Zones, Enterprise Communities, or
Renewal Communities that are
designated within the areas served by
the center. (A list of areas that have been
selected as Empowerment Zones,
Enterprise Communities, or Renewal
Communities can be found at http://
egis.hud.gov/egis/cpd/rcezec/
ezec_open.htm).

To meet this priority, an applicant
must indicate that it will—

(1) Either (i) design a program that
includes special activities focused on
the unique needs of one or more
Empowerment Zones, Enterprise
Communities, or Renewal Communities;
or (ii) devote a substantial portion of
program resources to providing services
within, or meeting the needs of
residents of, these zones and
communities; and

(2) As appropriate, contribute to the
strategic plan of the Empowerment
Zones, Enterprise Communities, or
Renewal Communities and become an
integral component of the
Empowerment Zone, Enterprise
Community, or Renewal Community
activities.

Competitive Preference Priority 2—
Novice Applicants.

We will award an additional five
points to an application from a novice
applicant. This priority is from 34 CFR
75.225. The term “novice applicant”
means any applicant for a grant from the
U.S. Department of Education that—

(1) Has never received a grant or
subgrant under the program from which
it seeks funding;

(2) Has never been a member of a
group application, submitted in
accordance with 34 CFR 75.127 through
75.129, that received a grant under the

program from which it seeks funding;
and

(3) Has not had an active
discretionary grant from the Federal
Government in the five years before the
deadline date for applications under
this program (Training and Information
for Parents of Children with
Disabilities—Community Parent
Resource Centers). For the purposes of
this requirement, a grant is active until
the end of the grant’s project or funding
period, including any extensions of
those periods that extend the grantee’s
authority to obligate funds.

In the case of a group application
submitted in accordance with 34 CFR
75.127 through 75.129, all group
members must meet the requirements
described in this priority to qualify as a
novice applicant.

Absolute Priority 2—Technical
Assistance for the Parent Centers
(84.328R).

Background: This priority, authorized
under section 673 of the Individuals
with Disabilities Education Act (IDEA),
supports the establishment and
operation of seven technical assistance
centers—one national in scope and six
regional in scope. These centers will
provide technical assistance (TA) to
support the development and
coordination of parent training and
information programs carried out by
Parent Training and Information Centers
(PTIs) funded under section 671 of IDEA
and the Community Parent Resource
Centers (CPRCs) funded under section
672 of IDEA.

This priority builds on the
investments made by the Office of
Special Education Programs (OSEP) in
the area of TA by supporting a unified
and coordinated TA system for the
parent programs carried out by PTIs and
CPRGCs by strengthening connections
between the TA system for parent
centers and the Department’s Technical
Assistance and Dissemination Network
(TA&D Network), which is comprised of
national and regional projects funded by
the Department.

Due to the increase in information
available regarding services for children
with disabilities and the complexity of
that information, TA centers are needed
to support PTIs and CPRCs to build
their content knowledge and expertise
in special and regular education laws,
policies, and evidence-based practices.
TA centers also are needed to support
PTIs and CPRCs as they increase their
capacity to help families of children
with disabilities, ages birth through 26,
understand special and regular
education laws, policies, and evidence-
based practices and use that knowledge

to best advocate for appropriate services
and supports for their children.

The activities of the TA centers
funded under this priority will help
strengthen partnerships among the PTIs,
CPRCs, and their respective State
educational agencies (SEAs), local
educational agencies (LEAs), and lead
agencies. These partnerships facilitate
shared decision-making between
agencies and parent programs, resulting
in improved outcomes for children and
families served under IDEA. For further
information on OSEP’s support of TA to
the PTIs and CPRCs go to http://
www.taalliance.org.

Priority: This priority will fund seven
centers, through cooperative
agreements, in two focus areas. Under
Focus Area 1, the Department intends to
fund one National Technical Assistance
Center for Parent Centers (National
Parent TAC); and under Focus Area 2,
the Department intends to support six
Regional Technical Assistance Centers
for Parent Centers (Regional Parent
TACGs). The six Regional Parent TACs
will be awarded to represent the
following six geographic regions:

Region 1 Parent TAC: CT, ME, MA,
NH, NJ, NY, R[, VT.

Region 2 Parent TAC: DE, KY, MD,
NG, SC, TN, VA, DC, WV.

Region 3 Parent TAC: AL, AR, FL, GA,
LA, MS, OK, Puerto Rico, TX, U.S.
Virgin Islands.

Region 4 Parent TAC: IL, IN, IA, MI,
MN, MO, OH, PA, WL

Region 5 Parent TAC: AZ, CO, KS,
MT, NE, ND, NM, SD, UT, WY.

Region 6 Parent TAC: AK, CA, HI, ID,
NV, OR, WA, the outlying areas of the
Pacific Basin, and the Freely Associated
States.

To be considered for funding under
the Technical Assistance for the Parent
Centers absolute priority, applicants
must meet the application requirements
contained in the priority. All projects
funded under the absolute priority also
must meet the programmatic and
administrative requirements specified in
the priority.

Application Requirements for Focus
Areas 1 and 2. An applicant must
include in its application—

(a) A logic model that depicts, at a
minimum, the goals, activities, outputs,
and outcomes of the proposed project. A
logic model communicates how a
project will achieve its outcomes and
provides a framework for both the
formative and summative evaluations of
the project;

Note: For more information on logic
models, the following Web site lists multiple
online resources: http://www.cdc.gov/eval/
resources.htm.
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(b) A plan to implement the activities
described in the Project Activities
sections of this priority;

(c) A plan, linked to the proposed
project’s logic model, for a formative
evaluation of the proposed project’s
activities. The plan must describe how
the formative evaluation will use clear
performance objectives to ensure
continuous improvement in the
operation of the proposed project,
including objective measures of progress
in implementing the project and
ensuring the quality of products and
services;

(d) A budget for attendance at the
following:

(1) A one and one half day kick-off
meeting to be held in Washington, DC
within four weeks after receipt of the
award, and an annual planning meeting
held in Washington, DC with the OSEP
Project Officer during each subsequent
year of the project period.

(2) A three-day Project Directors’
Conference in Washington, DC during
each year of the project period.

(3) A four-day Technical Assistance
and Dissemination Conference in
Washington, DC during each year of the
project period.

(4) A three-day National Technical
Assistance for Parent Center Conference
in Washington, DC during each year of
the project; and

(e) A line item in the proposed budget
for an annual set-aside of five percent of
the grant amount to support emerging
needs that are consistent with the
proposed project’s activities, as those
needs are identified in consultation
with OSEP.

Note: With approval from the OSEP Project
Officer, the center must reallocate any
remaining funds from this annual set-aside
no later than the end of the third quarter of
each budget period.

Project Activities for Focus Areas 1
and 2. To meet the requirements of this
priority, each center, at a minimum,
must conduct the following activities:

(a) Review documents and
publications from centers in the OSEP-
funded TA&D Network, as requested by
OSEP, to ensure that the documents and
publications are relevant to and
understandable by families.

(b) Maintain communication and
collaboration between the National
Parent TAC and the Regional Parent
TAGs, as requested by OSEP, to ensure
that products and services are relevant
to and accessible to families. This
collaboration could include the shared
development of products, the
coordination of technical assistance
services, and the planning and carrying
out of technical assistance meetings and
events.

(c) Participate in, organize, or
facilitate, as appropriate, OSEP
communities of practice (http://
www.tacommunities.org/) that are
aligned with the center’s objectives as a
way to support discussions and
collaboration among key stakeholders.

(d) Prior to developing any new
product, whether paper or electronic,
submit to the OSEP Project Officer and
the Proposed Product Advisory Board at
OSEP’s Technical Assistance
Coordination Center (TACC), which
OSEP intends to fund in FY 2008, for
approval, a proposal describing the
content and purpose of the product.

(e) Coordinate with the National
Dissemination Center for Individuals
with Disabilities, which OSEP intends
to fund in FY 2008, to develop an
efficient and high-quality dissemination
strategy that reaches broad audiences.
The Center must report to the OSEP
Project Officer the outcomes of these
coordination efforts.

(f) Contribute, on an ongoing basis,
updated information on the Genter’s
services to OSEP’s Technical Assistance
and Dissemination Matrix (http://
matrix.rrfcnetwork.org), which provides
current information on Department-
funded TA services to a range of
stakeholders.

(g) Maintain a Web site that meets
government or industry-recognized
standards for accessibility and that links
to the Web site operated by the TACC.

(h) Maintain ongoing communication
with the OSEP Project Officer through
monthly phone conversations and e-
mail communication.

Project Activities for Focus Area 1. To
meet the requirements of Focus Area 1
under this priority, the National Parent
TAC, at a minimum, must conduct the
following activities:

(a) Contribute to improved outcomes
for PTIs and CPRCs by supporting
collaborative activities among and
between the six Regional Parent TACs
and the National Parent TAC.

(b) Develop or adapt and disseminate,
in collaboration with the Regional
Parent TACs, resources and training
materials that incorporate evidence-
based practices for the PTIs and CPRCs
to use in their training and information
activities. When developing or adapting
and disseminating these materials, the
National Parent TAC must solicit
feedback from experts in the field. The
resource and training materials must
address, at a minimum, the following
topics identified in section 673 of IDEA:

(1) Promoting effective strategies for
the use of technology, including
assistive technology devices and
assistive technology services.

(2) Developing strategies to reach
underserved populations, including
parents of low-income and limited
English proficient children with
disabilities.

(3) Promoting strategies to include
children with disabilities in general
education programs.

(4) Facilitating effective transitions for
children with disabilities from early
intervention services to preschool,
preschool to elementary school,
elementary school to secondary school,
and secondary school to postsecondary
environments.

(5) Promoting alternative methods of
dispute resolution, including mediation.

(6) Disseminating scientifically based
research and information, particularly
in the areas of assessment, literacy,
behavior, instructional strategies, early
intervention, and inclusive practices.

(c) Establish and maintain a cadre of
experts available to the National Parent
TAC during product development to
provide content knowledge and
information on evidence-based practices
to support infants, toddlers, and
children with disabilities and their
families.

(d) Conduct, in collaboration with the
six Regional Parent TACs, an
assessment of the PTIs and the CPRCs’
training and information needs on such
topics as parental involvement,
evidence-based practices, and
improving outcomes for children with
disabilities.

(e) Develop or adapt, in collaboration
with the six Regional Parent TACs,
training materials for the PTIs and
CPRGs on: Best practices in non-profit
management; developing parent
leadership; developing and sustaining
outreach strategies to reach the broad
range of families the PTIs and CPRCs
serve; participating in systems change;
working with SEAs, LEAs, and local
agencies; and understanding State
information sources such as State
Performance Plans (SPPs) and Annual
Performance Reports (APRs).

(f) Maximize the technological
capacity of the PTIs and CPRCs by
identifying and providing access to
appropriate training.

(g) Provide direct TA to the OSEP-
funded National Parent Centers Serving
Native American and Military Families.

(h) Develop an evaluation instrument,
in collaboration with the six Regional
Parent TACs and the OSEP Project
Officer and to be approved by the OSEP
Project Officer, that enables the PTIs
and CPRCs to measure their program
effectiveness and the outcomes for the
families of children with disabilities
that they serve.
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(i) Establish a mechanism for annually
collecting and reporting data on parent
program outcomes that are gathered by
the evaluation instrument developed in
paragraph (h) of this priority and from
other relevant data sources. The
mechanism for collecting and reporting
data referenced in this paragraph will be
identified collaboratively with the OSEP
Project Officer and the six Regional
Parent TACs.

(j) Develop, maintain, and make
available on its Web site, a database of
all OSEP-funded parent program
centers, which must include PTlIs,
including the National Parent Centers
Serving Native American and Military
Families, CPRCs, and the National and
Regional Parent TACs, in order to
connect families to parent programs that
serve them.

(k) Plan and conduct an annual
National Technical Assistance for
Parent Center Conference for OSEP-
funded parent program centers and
other stakeholders in collaboration with
the OSEP Project Officer and with input
from the six Regional Parent TACs, PTIs
and CPRGCs, as well as a conference
advisory panel approved by the OSEP
Project Officer to be convened by the
National Parent TAC.

(1) Plan and conduct, as designated by
the OSEP Project Officer and with input
from the six Regional Parent TACs, a
New Directors’ Conference in the fall of
each year of the project period for all
new directors of PTIs and CPRCs as well
as other project staff, as appropriate.

(m) Conduct a summative evaluation
of the National Parent TAC in
collaboration with the Center to
Improve Project Performance (CIPP) as
described in the following paragraphs.
This summative evaluation must
examine the outcomes or impact of the
National Parent TAC’s activities in order
to assess the effectiveness of those
activities.

Note: In FY 2008, OSEP intends to fund
CIPP. The major tasks of CIPP would be to
guide, coordinate, and oversee the
summative evaluations conducted by
selected Technical Assistance, Personnel
Development, Parent Training and
Information Center, and Technology projects
that individually receive $500,000 or more
funding from OSEP annually. The efforts of
CIPP are expected to enhance individual
project evaluations by providing expert and
unbiased assistance in designing evaluations,
conducting analyses, and interpreting data.

To fulfill the requirements of the
summative evaluation to be conducted
under the guidance of CIPP, the
National Parent TAC must—

(1) Hire or designate, with the
approval of the OSEP Project Officer, a
project liaison staff person with

sufficient dedicated time and
knowledge of the National Parent TAC
to work with CIPP on the following
tasks: (i) planning the National Parent
TAC’s summative evaluation (e.g.,
selecting evaluation questions,
developing a timeline for the evaluation,
locating sources of relevant data, and
refining the logic model used for the
evaluation), (ii) developing the
summative evaluation design and
instrumentation (e.g., determining
quantitative or qualitative data
collection strategies, selecting
respondent samples, and pilot testing
instruments), (iii) coordinating the
evaluation timeline with the
implementation of the National Parent
TAC’s activities, (iv) collecting
summative data, and (v) writing reports
of summative evaluation findings;

(2) Cooperate with CIPP staff in order
to accomplish the tasks described in
paragraph (1) of this section; and

(3) Dedicate $20,000 of the annual
budget request for this project to cover
the costs of carrying out the tasks
described in paragraphs (1) and (2) of
this section as well as implementing the
National Parent TAC’s proposed
formative evaluation.

Fourth and Fifth Years of the Project:
In deciding whether to continue funding
the National Parent TAC for the fourth
and fifth years, the Secretary will
consider the requirements of 34 CFR
75.253(a), and in addition—

(a) The recommendation of a review
team consisting of experts selected by
the Secretary. This review will be
conducted during a one-day intensive
meeting in Washington, DC that will be
held during the last half of the second
year of the project period. The National
Parent TAC must budget for travel
expenses associated with this one-day
intensive review;

(b) The timeliness and effectiveness
with which all requirements of the
negotiated cooperative agreement have
been or are being met by the National
Parent TAC; and

(c) The quality, relevance, and
usefulness of the National Parent TAC’s
activities and products and the degree to
which the National Parent TAC’s
activities and products have contributed
to changed practice and improved child
and family outcomes.

Project Activities for Focus Area 2. To
meet the requirements of Focus Area 2
under this priority, each Regional Parent
TAC must conduct the following
activities:

(a) Conduct, in collaboration with the
National Parent TAC, an assessment of
the training and information needs of
the PTIs and CPRCs located in its
region.

(b) Provide direct TA to PTIs and
CPRGCs in its region on relevant topics
including, but not limited to:

(1) Promoting effective strategies for
the use of technology, including
assistive technology devices and
assistive technology services.

(2) Developing strategies to reach
underserved populations, including
parents of low-income and limited
English proficient children with
disabilities.

(3) Promoting strategies to include
children with disabilities in regular
education programs.

(4) Facilitating effective transitions for
children with disabilities from early
intervention services to preschool;
preschool to elementary school;
elementary school to secondary school;
and secondary school to postsecondary
environments.

(5) Promoting alternative methods of
dispute resolution, including mediation.

(6) Promoting the use of evidence-
based practices.

(c) Make two TA site visits to each
PTI and CPRC in its region during the
project period and additional site visits
as determined jointly by the Regional
Parent TAC and the region’s PTIs and
CPRGs. At these site visits, Regional
Parent TACs could provide, for
example, trainings on State and local
systems change activities, working with
SEAs, LEAs, and local agencies, and
understanding State information sources
such as SPPs and APRs, financial
management, measuring program
effectiveness and outcomes, strategic
planning, capacity building, leadership
development, continuous development
and assessment of the effectiveness of
outreach strategies, effective PTI and
CPRC service-delivery models, and
effective board management.

(d) Respond to requests from the
OSEP Project Officer and the National
Parent TAC for feedback on materials
developed by the National Parent TAC.

(e) Participate in the National Parent
TAC’s conference advisory panel for the
purpose of planning the annual National
Technical Assistance for Parent Center
Conference in each year of the project
period.

(f) Conduct one regional conference
each year for PTI and CPRC directors
and staff in the region.

(g) Serve as members of the National
Parent TAC cadre of experts to provide
content knowledge and information on
evidence-based practices that support
infants, toddlers, and children with
disabilities and their families during
product development.

Competitive Preference Priorities:
Within Absolute Priority 2, we give
competitive preference to applications
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that address the following priorities.
Under 34 CFR 75.105(c)(2)(@1), we will
award additional points to an
application that meets these priorities.

Note: The points an applicant can earn
under these competitive preference priorities
are in addition to those points awarded
under the selection criteria for this
competition (see Selection Criteria in section
V in this notice).

Applications under Focus Area 1 can
be awarded a total of 10 points in
addition to those awarded under the
selection criteria for this program for a
maximum total of 110 points.

Applications under Focus Area 2 can
be awarded 10 points in addition to
those awarded under the selection
criteria for this program if they meet the
requirements of Competitive Preference
Priority 1 or Competitive Preference
Priority 2 for a maximum total of 110
points, and 20 points if they meet both
Competitive Preference Priorities for a
maximum total of 120 points.

These priorities are:

Competitive Preference Priority 1—
Parent Organizations, as Defined in
Section 671(a)(2) of IDEA.

We will award 10 points under Focus
Areas 1 and 2 of the absolute priority to
any applicant that is a parent
organization, as defined in section
671(a)(2) of IDEA. This section of IDEA
defines the term ‘‘parent organization”
as a private non-profit organization
(other than an institution of higher
education) that—

(1) Has a board of directors—

(i) The majority of whom are parents
of children with disabilities ages birth
through 26;

(ii) That includes—

(A) Individuals working in the fields
of special education, related services,
and early intervention; and

(B) Individuals with disabilities; and

(C) The parent and professional
members of which are broadly
representative of the population to be
served, including low-income parents
and parents of limited English proficient
children; and

(2) Has as its mission serving families
of children with disabilities who—

(i) Are ages birth through 26; and

(ii) Have the full range of disabilities
described in section 602(3) of IDEA.

Competitive Preference Priority 2—
Applicants under Focus Area 2 that are
Located in the Region They Propose to
Serve.

We will award 10 points to an
applicant applying under Focus Area 2
of the absolute priority if that applicant
is located in the region it proposes to
serve.

Waiver of Proposed Rulemaking:
Under the Administrative Procedure Act
(APA) (5 U.S.C. 553) the Department
generally offers interested parties the
opportunity to comment on proposed
priorities and requirements. Section
681(d) of IDEA, however, makes the
public comment requirements of the

APA inapplicable to the priorities in
this notice.

Program Authority: 20 U.S.C. 1472,
1473 and 1481.

Applicable Regulations: The
Education Department General
Administrative Regulations in 34 CFR
parts 74, 75,77, 79, 81, 82, 84, 85, 97,
98, and 99.

Note: The regulations in 34 CFR part 79
apply to all applicants except federally
recognized Indian tribes.

II. Award Information

Type of Award: Discretionary grants
for competition CFDA 84.328C and
cooperative agreements for competition
CFDA 84.328R.

Estimated Available Funds:
$3,400,000. Please refer to the
“Estimated Average Size of Awards”
column of the chart in this section for
the estimated dollar amounts for
individual competitions.

Contingent upon the availability of
funds and the quality of applications for
the competitions announced in this
notice, we may make additional awards
in FY 2009 from the lists of unfunded
applicants from individual
competitions.

Estimated Average Size of Awards:
See chart.

Maximum Award: See chart.

Estimated Number of Awards: See
chart.

Project Period: See chart.

INDIVIDUALS WITH DISABILITIES EDUCATION ACT TRAINING AND INFORMATION FOR PARENTS OF CHILDREN WITH
DISABILITIES PROGRAM APPLICATION NOTICE FOR FISCAL YEAR 2008

Deadline for | Deadline for : Estimated : :
it h ; Estimated Maximum Estimated
CFDA No. and name Applications | transmittal | intergovern- available average award number of | Project period Page Contact person
available of applica- mental funds size of (per year)* awards limit
tions review awards
84.328C Community Parent 03/19/08 04/18/08 06/17/08 | $1,000,000 $100,000 $100,000* 10 | Up to 36 mos 50 | Carmen Sanchez, (202)
Resource Centers. 245-6595, Rm 4055.
84.328R Technical Assist-
ance for the Parent Cen-
ters:
Focus Area 1: National 03/19/08 04/18/08 06/17/08 $765,000 $765,000 $765,000% 1| Up to 60 mos 70 | Lisa Groove, (202) 245—
Parent TAC. 7357, Rm 4056.
Focus Area 2: Regional 03/19/08 04/18/08 06/17/08 | $1,635,000 $272,500 $272,500* 6 | Up to 60 mos
Parent TAC.

*We will reject any application that proposes a budget exceeding the maximum award for a single budget period of 12 months. The Assistant Secretary for Special Education and Rehabilita-
tive Services may change the maximum amount through a notice published in the FEDERAL REGISTER.
Note: The Department is not bound by any estimates in this notice.

III. Eligibility Information

1. Eligible Applicants:

Absolute priority

Eligible
applicants

Community Parent Re-
source Centers
(84.328C).

Technical Assistance for
the Parent Centers
(84.328R).

Local parent or-
ganizations.

Nonprofit private
organizations.

Note: Under section 672(a)(2) of IDEA, a
“local parent organization” is a parent
organization (as that term is defined in
section 671(a)(2) of IDEA) that—

(a) Has a board of directors, the majority of
whom are parents of children with
disabilities ages birth through 26 from the
community to be served.

(b) Has as its mission serving parents of
children with disabilities from that
community who (1) are ages birth through 26,
and (2) have the full ranges of disabilities as
defined in section 602(3) of IDEA.

Section 671(a)(2) of IDEA defines a
“parent organization” as a private
nonprofit organization (other than an
institution of higher education) that—

(a) Has a board of directors—

(1) The majority of whom are parents
of children with disabilities ages birth
through 26;

(2) That includes—

(i) Individuals working in the fields of
special education, related services, and
early intervention; and

(ii) Individuals with disabilities; and
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(iii) The parent and professional
members of which are broadly
representative of the population to be
served including low-income parents
and parents of limited English proficient
children; and

(b) Has as its mission serving families
of children with disabilities who are
ages birth through 26, and have the full
range of disabilities described in section
602(3) of IDEA.

2. Cost Sharing or Matching: This
program does not require cost sharing or
matching.

3. Other: General Requirements—(a)
The projects funded under this program
must make positive efforts to employ
and advance in employment qualified
individuals with disabilities (see section
606 of IDEA).

(b) Applicants and grant recipients
funded under this program must involve
individuals with disabilities or parents
of individuals with disabilities ages
birth through 26 in planning,
implementing, and evaluating the
projects (see section 682(a)(1)(A) of
IDEA).

IV. Application and Submission
Information

1. Address to Request Application
Package: Education Publications Center
(ED Pubs), P.O. Box 1398, Jessup, MD
20794-1398. Telephone, toll free: 1—
877-433-7827. FAX: (301) 470-1244. If
you use a telecommunications device
for the deaf (TDD), call, toll free: 1-877—
576-7734.

You can contact ED Pubs at its Web
site, also: www.ed.gov/pubs/
edpubs.html or at its e-mail address:
edpubs@inet.ed.gov.

If you request an application package
from ED Pubs, be sure to identify the
competition to which you want to
apply, as follows: CFDA number
84.328C or 84.328R.

Individuals with disabilities can
obtain a copy of the application package
in an alternative format (e.g., Braille,
large print, audiotape, or computer
diskette) by contacting the person or
team listed under Alternative Format in
section VIII of this notice.

2. Content and Form of Application
Submission: Requirements concerning
the content of an application, together
with the forms you must submit, are in
the application package for the
competitions announced in this notice.

Page Limit: The application narrative
(Part III of the application) is where you,
the applicant, address the selection
criteria that reviewers use to evaluate
your application. For each competition,
you must limit Part III to the equivalent
of no more than the number of pages
listed under “Page Limit” for that

competition in the chart under Award
Information, using the following
standards:

e A ‘““page” is 8.5” x 11”7, on one side
only, with 1” margins at the top, bottom,
and both sides.

e Double space (no more than three
lines per vertical inch) all text in the
application narrative, including titles,
headings, footnotes, quotations,
references, and captions, as well as all
text in charts, tables, figures, and
graphs.

e Use a font that is either 12 point or
larger or no smaller than 10 pitch
(characters per inch).

The page limit does not apply to Part
I, the cover sheet; Part II, the budget
section, including the narrative budget
justification; Part IV, the assurances and
certifications; the one-page abstract, the
resumes, the bibliography, the
references, or the letters of support.
However, the page limit does apply to
all of the application narrative (Part III).

We will reject your application if you
exceed the page limit; or if you use
other standards and exceed the
equivalent of the page limit.

3. Submission Dates and Times:

Applications Available: See chart.

Deadline for Transmittal of
Applications: See chart.

Applications for grants under this
program may be submitted
electronically using the Grants.gov
Apply site (Grants.gov), or in paper
format by mail or hand delivery. For
information (including dates and times)
about how to submit your application
electronically, or in paper format by
mail or hand delivery, please refer to
section IV.6. Other Submission
Requirements in this notice.

We do not consider an application
that does not comply with the deadline
requirements.

Individuals with disabilities who
need an accommodation or auxiliary aid
in connection with the application
process should contact the person listed
under FOR FURTHER INFORMATION
CONTACT in section VII in this notice. If
the Department provides an
accommodation or auxiliary aid to an
individual with a disability in
connection with the application
process, the individual’s application
remains subject to all other
requirements and limitations in this
notice. Deadline for Intergovernmental
Review: See chart.

4. Intergovernmental Review: This
program is subject to Executive Order
12372 and the regulations in 34 CFR
part 79. Information about
Intergovernmental Review of Federal
Programs under Executive Order 12372
is in the application package for each of

the competitions announced in this
notice.

5. Funding Restrictions: We reference
regulations outlining funding
restrictions in the Applicable
Regulations section in this notice.

6. Other Submission Requirements:
Applications for grants under this
program may be submitted
electronically or in paper format by mail
or hand delivery.

a. Electronic Submission of
Applications.

To comply with the President’s
Management Agenda, we are
participating as a partner in the
Governmentwide Grants.gov Apply site.
The Training and Information for
Parents of Children with Disabilities
competitions, CFDA Numbers 84.328C
and 84.328R, announced in this notice
are included in this project. We request
your participation in Grants.gov.

If you choose to submit your
application electronically, you must use
the Governmentwide Grants.gov Apply
site at http://www.Grants.gov. Through
this site, you will be able to download
a copy of the application package,
complete it offline, and then upload and
submit your application. You may not
e-mail an electronic copy of a grant
application to us.

You may access the electronic grant
application for the Training and
Information for Parents of Children with
Disabilities program competitions—
CFDA Numbers 84.328C and 84.328R at
http://www.Grants.gov. You must search
for the downloadable application
package for this program by the CFDA
number. Do not include the CFDA
number’s alpha suffix in your search
(e.g., search for 84.328, not 84.328C).

Please note the following:

e Your participation in Grants.gov is
voluntary.

e When you enter the Grants.gov site,
you will find information about
submitting an application electronically
through the site, as well as the hours of
operation.

e Applications received by Grants.gov
are date and time stamped. Your
application must be fully uploaded and
submitted and must be date and time
stamped by the Grants.gov system no
later than 4:30 p.m., Washington, DC
time, on the application deadline date.
Except as otherwise noted in this
section, we will not consider your
application if it is date and time
stamped by the Grants.gov system later
than 4:30 p.m., Washington, DC time, on
the application deadline date. When we
retrieve your application from
Grants.gov, we will notify you if we are
rejecting your application because it
was date and time stamped by the
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Grants.gov system after 4:30 p.m.,
Washington, DC time, on the
application deadline date.

e The amount of time it can take to
upload an application will vary
depending on a variety of factors,
including the size of the application and
the speed of your Internet connection.
Therefore, we strongly recommend that
you do not wait until the application
deadline date to begin the submission
process through Grants.gov.

¢ You should review and follow the
Education Submission Procedures for
submitting an application through
Grants.gov that are included in the
application package for the competition
to which you are applying to ensure that
you submit your application in a timely
manner to the Grants.gov system. You
also can find the Education Submission
Procedures pertaining to Grants.gov at
http://e-Grants.ed.gov/help/
GrantsgovSubmissionProcedures.pdyf.

e To submit your application via
Grants.gov, you must complete all steps
in the Grants.gov registration process
(see http://www.grants.gov/applicants/
get_registered.jsp). These steps include
(1) registering your organization, a
multi-part process that includes
registration with the Central Contractor
Registry (CCR); (2) registering yourself
as an Authorized Organization
Representative (AOR); and (3) getting
authorized as an AOR by your
organization. Details on these steps are
outlined in the Grants.gov 3-Step
Registration Guide (see http://
www.grants.gov/section910/
Grants.govRegistrationBrochure.pdf).
You also must provide on your
application the same D-U-N-S Number
used with this registration. Please note
that the registration process may take
five or more business days to complete,
and you must have completed all
registration steps to allow you to submit
successfully an application via
Grants.gov. In addition you will need to
update your CCR registration on an
annual basis. This may take three or
more business days to complete.

¢ You will not receive additional
point value because you submit your
application in electronic format, nor
will we penalize you if you submit your
application in paper format.

e If you submit your application
electronically, you must submit all
documents electronically, including all
information you typically provide on
the following forms: Application for
Federal Assistance (SF 424), the
Department of Education Supplemental
Information for SF 424, Budget
Information—Non-Construction
Programs (ED 524), and all necessary
assurances and certifications. Please

note that two of these forms—the SF 424
and the Department of Education
Supplemental Information for SF 424—
have replaced the ED 424 (Application
for Federal Education Assistance).

e If you submit your application
electronically, you must attach any
narrative sections of your application as
files in a .DOC (document), .RTF (rich
text), or .PDF (Portable Document)
format. If you upload a file type other
than the three file types specified in this
paragraph or submit a password-
protected file, we will not review that
material.

¢ Your electronic application must
comply with any page-limit
requirements described in this notice.

o After you electronically submit
your application, you will receive from
Grants.gov an automatic notification of
receipt that contains a Grants.gov
tracking number. (This notification
indicates receipt by Grants.gov only, not
receipt by the Department.) The
Department then will retrieve your
application from Grants.gov and send a
second notification to you by e-mail.
This second notification indicates that
the Department has received your
application and has assigned your
application a PR/Award number (an ED-
specified identifying number unique to
your application).

e We may request that you provide us
original signatures on forms at a later
date.

Application Deadline Date Extension
in Case of Technical Issues with the
Grants.gov System: If you are
experiencing problems submitting your
application through Grants.gov, please
contact the Grants.gov Support Desk,
toll free, at 1-800-518—4726. You must
obtain a Grants.gov Support Desk Case
Number and must keep a record of it.

If you are prevented from
electronically submitting your
application on the application deadline
date because of technical problems with
the Grants.gov system, we will grant you
an extension until 4:30 p.m.,
Washington, DC time, the following
business day to enable you to transmit
your application electronically or by
hand delivery. You also may mail your
application by following the mailing
instructions described elsewhere in this
notice.

If you submit an application after 4:30
p-m., Washington, DC time, on the
application deadline date, please
contact the person listed under FOR
FURTHER INFORMATION CONTACT in
section VII in this notice and provide an
explanation of the technical problem
you experienced with Grants.gov, along
with the Grants.gov Support Desk Case
Number. We will accept your

application if we can confirm that a
technical problem occurred with the
Grants.gov system and that that problem
affected your ability to submit your
application by 4:30 p.m., Washington,
DC time, on the application deadline
date. The Department will contact you
after a determination is made on
whether your application will be
accepted.

Note: The extensions to which we refer in
this section apply only to the unavailability
of, or technical problems with, the Grants.gov
system. We will not grant you an extension
if you failed to fully register to submit your
application to Grants.gov before the
application deadline date and time or if the
technical problem you experienced is
unrelated to the Grants.gov system.

b. Submission of Paper Applications
by Mail.

If you submit your application in
paper format by mail (through the U.S.
Postal Service or a commercial carrier),
you must mail the original and two
copies of your application, on or before
the application deadline date, to the
Department at the applicable following
address:

By mail through the U.S. Postal
Service: U.S. Department of Education,
Application Control Center, Attention:
(CFDA Number 84.328C or 84.328R),
400 Maryland Avenue, SW.,
Washington, DC 20202—4260; or

By mail through a commercial carrier:
U.S. Department of Education,
Application Control Center, Stop 4260,
Attention: (CFDA Number 84.328C or
84.328R), 7100 Old Landover Road,
Landover, MD 20785-15086.

Regardless of which address you use,
you must show proof of mailing
consisting of one of the following:

(1) A legibly dated U.S. Postal Service
postmark.

(2) A legible mail receipt with the
date of mailing stamped by the U.S.
Postal Service.

(3) A dated shipping label, invoice, or
receipt from a commercial carrier.

(4) Any other proof of mailing
acceptable to the Secretary of the U.S.
Department of Education.

If you mail your application through
the U.S. Postal Service, we do not
accept either of the following as proof
of mailing:

(1) A private metered postmark.

(2) A mail receipt that is not dated by
the U.S. Postal Service.

If your application is postmarked after
the application deadline date, we will
not consider your application.

Note: The U.S. Postal Service does not
uniformly provide a dated postmark. Before
relying on this method, you should check
with your local post office.
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c. Submission of Paper Applications
by Hand Delivery.

If you submit your application in
paper format by hand delivery, you (or
a courier service) must deliver the
original and two copies of your
application by hand, on or before the
application deadline date, to the
Department at the following address:

U.S. Department of Education,
Application Control Center, Attention:
(CFDA Number 84.328C or 84.328R),
550 12th Street, SW., Room 7041,
Potomac Center Plaza, Washington, DC
20202-4260.

The Application Control Center
accepts hand deliveries daily between 8
a.m. and 4:30 p.m., Washington, DC
time, except Saturdays, Sundays and
Federal holidays.

Note for Mail or Hand Delivery of Paper
Applications: If you mail or hand deliver
your application to the Department—

(1) You must indicate on the envelope
and—if not provided by the Department—in
Item 11 of the SF 424 the CFDA number,
including suffix letter, if any, of the
competition under which you are submitting
your application; and

(2) The Application Control Center will
mail to you a notification of receipt of your
grant application. If you do not receive this
notification within 15 business days from the
application deadline date, you should call
the U.S. Department of Education
Application Control Center at (202) 245—
6288.

V. Application Review Information

1. Selection Criteria: The selection
criteria for this program are from 34 CFR
75.210 and are listed in the application
package for each competition
announced in this notice.

2. Peer Review: In the past, the
Department has had difficulty finding
peer reviewers for certain competitions,
because so many individuals who are
eligible to serve as peer reviewers have
conflicts of interest. The Standing Panel
requirements under IDEA also have
placed additional constraints on the
availability of reviewers. Therefore, the
Department has determined that, for
some discretionary grant competitions,
applications may be separated into two
or more groups and ranked and selected
for funding within specific group. This
procedure will make it easier for the
Department to find peer reviewers, by
ensuring that greater numbers of
individuals who are eligible to serve as
reviewers for any particular group of
applicants will not have conflicts of
interest. It also will increase the quality,
independence, and fairness of the
review process while permitting panel
members to review applications under
discretionary grant competitions for
which they also have submitted

applications. However, if the
Department decides to select an equal
number of applications in each group
for funding, this may result in different
cut-off points for fundable applications
in each group.

VI. Award Administration Information

1. Award Notices: If your application
is successful, we notify your U.S.
Representative and U.S. Senators and
send you a Grant Award Notice (GAN).
We may notify you informally, also.

If your application is not evaluated or
not selected for funding, we notify you.

2. Administrative and National Policy
Requirements: We identify
administrative and national policy
requirements in the application package
and reference these and other
requirements in the Applicable
Regulations section in this notice.

We reference the regulations outlining
the terms and conditions of an award in
the Applicable Regulations section in
this notice and include these and other
specific conditions in the GAN. The
GAN also incorporates your approved
application as part of your binding
commitments under the grant.

3. Reporting: At the end of your
project period, you must submit a final
performance report, including financial
information, as directed by the
Secretary. If you receive a multi-year
award, you must submit an annual
performance report that provides the
most current performance and financial
expenditure information as directed by
the Secretary under 34 CFR 75.118. The
Secretary also may require more
frequent performance reports under 34
CFR 75.720(c). For specific
requirements on reporting, please go to
http://www.ed.gov/fund/grant/apply/
appforms/appforms.html.

4. Performance Measures: Under the
Government Performance and Results
Act of 1993, the Department has
established a set of performance
measures, including long-term
measures, that are designed to yield
information on various aspects of the
effectiveness and quality of the Training
and Information for Parents of Children
with Disabilities program. The measures
focus on: The extent to which projects
provide high-quality materials, the
relevance of project products and
services to educational and early
intervention policy and practice, and
the usefulness of products and services
to improve educational and early
intervention policy and practice.

Grantees will be required to provide
information related to these measures.

Grantees also will be required to
report information on their projects’

performance in annual reports to the
Department (34 CFR 75.590).

VII. Agency Contact

For Further Information Contact:

See chart in the Award Information
section in this notice for the name, room
number, and telephone number of the
contact person for each competition.
You can write to the contact person at
the following address: U.S. Department
of Education, 400 Maryland Avenue,
SW., Potomac Center Plaza (PCP),
Washington, DC 20202-2600.

If you use a TDD, call the FRS, toll-
free, at 1-800—877-8339.

VIII. Other Information

Alternative Format: Individuals with
disabilities can obtain this document
and a copy of the application package in
an alternative format (e.g., Braille, large
print, audiotape, or computer diskette)
by contacting the Grants and Contracts
Services Team, U.S. Department of
Education, 400 Maryland Avenue, SW.,
room 5075, PCP, Washington, DC
20202-2550. Telephone: (202) 245—
7363. If you use a TDD, call the FRS,
toll-free, at 1-800—-877—-8339.

Electronic Access to This Document:
You can view this document, as well as
all other documents of this Department
published in the Federal Register, in
text or Adobe Portable Document
Format (PDF) on the Internet at the
following site: http://www.ed.gov/news/
fedregister.

To use PDF you must have Adobe
Acrobat Reader, which is available free
at this site. If you have questions about
using PDF, call the U.S. Government
Printing Office (GPO), toll free, at 1—
888—293-6498; or in the Washington,
DC, area at (202) 512—-1530.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
Access at: http://www.gpoaccess.gov/nara/
index.html.

Dated: March 13, 2008.
Tracy R. Justesen,

Assistant Secretary for Special Education and
Rehabilitative Services.

[FR Doc. E8-5497 Filed 3—18-08; 8:45 am]|
BILLING CODE 4000-01-P
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings

March 13, 2008.

Take notice that the Commission has
received the following Natural Gas
Pipeline Rate and Refund Report filings:

Docket Numbers: RP99—-176-156.

Applicants: Natural Gas Pipeline Co
of America.

Description: Natural Gas Pipeline
Company of America LLC submits
amendment to the Transportation Rate
Schedule FTS Agreement with
negotiated rate between Natural and JP
Morgan Ventures Energy Corporation.

Filed Date: 03/11/2008.

Accession Number: 20080312-0148.

Comment Date: 5 p.m. Eastern Time
on Monday, March 24, 2008.

Docket Numbers: RP08—165-001.

Applicants: Texas Gas Transmission,
LLC.

Description: Texas Gas Transmission,
LLC submits Substitute Second Revised
Sheet 402 et al to FERC Gas Tariff,
Second Revised Volume 1, to be
effective March 1, 2008.

Filed Date: 03/11/2008.

Accession Number: 20080312-0073.

Comment Date: 5 p.m. Eastern Time
on Monday, March 24, 2008.

Docket Numbers: RP08-269—-000.

Applicants: Quest Pipelines (KPC).

Description: Quest Pipelines (KPC)
submits proposed revisions to First
Revised Sheet 173 and 349 to FERC Gas
Tariff, Second Revised Volume 1, to be
effective April 11, 2008.

Filed Date: 03/11/2008.

Accession Number: 20080312-0071.

Comment Date: 5 p.m. Eastern Time
on Monday, March 24, 2008.

Docket Numbers: RP08—-270-000.

Applicants: Garden Banks Gas
Pipeline, LLC.

Description: Garden Banks Gas
Pipeline, LLC submits its FERC Gas
Tariff, Original Volume 1 an original of
its Second Revised Sheet 226 to be
effective June 1, 2007.

Filed Date: 03/07/2008.

Accession Number: 20080311-0396.

Comment Date: 5 p.m. Eastern Time
on Wednesday, March 19, 2008.

Any person desiring to intervene or to
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214) on or before 5 p.m. Eastern
time on the specified comment date. It
is not necessary to separately intervene
again in a subdocket related to a
compliance filing if you have previously

intervened in the same docket. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Anyone filing a motion to intervene or
protest must serve a copy of that
document on the Applicant. In reference
to filings initiating a new proceeding,
interventions or protests submitted on
or before the comment deadline need
not be served on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with Internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
should submit an original and 14 copies
of the intervention or protest to the
Federal Energy Regulatory Commission,
888 First St. NE., Washington, DC
20426.

The filings in the above proceedings
are accessible in the Commission’s
eLibrary system by clicking on the
appropriate link in the above list. They
are also available for review in the
Commission’s Public Reference Room in
Washington, DC. There is an
eSubscription link on the Web site that
enables subscribers to receive e-mail
notification when a document is added
to a subscribed dockets(s). For
assistance with any FERC Online
service, please e-mail
FERCOnlineSupport@ferc.gov or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Nathaniel J. Davis, Sr.,
Deputy Secretary.

[FR Doc. E8-5534 Filed 3—18-08; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #1

March 12, 2008.

Take notice that the Commission
received the following electric corporate
filings:

Docket Numbers: EC08-36—001.

Applicants: Consolidated Edison
Development, Inc.; CED/SCS

Newington, LLC; North American
Energy Alliance, LLC.

Description: Consolidated Edison
Development, Inc et al submits response
to the 3/3/08 deficiency letter, updated
of certain information provided in the 1/
9/08 filed application with regard to
purchasers.

Filed Date: 03/10/2008.

Accession Number: 20080312-0128.

Comment Date: 5 p.m. Eastern Time
on Monday, March 17, 2008.

Docket Numbers: EC08-52-000.

Applicants: Noble Thumb Windpark,
LLC; Noble Thumb Windpark I, LLG;
Babcock & Brown Renewable Holdings
Inc.

Description: Noble Thumb Windpark,
LLC and Noble Thumb Windpark I, LLC
et al submits the Joint Application for
authorization for the sale by Noble
Thumb and acquisition by BBRH of
100% membership interests and
requests for waivers of filing
requirements.

Filed Date: 03/06/2008.

Accession Number: 20080311-0175.

Comment Date: 5 p.m. Eastern Time
on Thursday, March 27, 2008.

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers: ER04-230-033;
ER01-3155-023; ER01-1385-032;
EL01-45-031.

Applicants: New York Independent
System Operator, Inc.

Description: NYISO’s 13th quarterly
report regarding progress to resolve the
issue of penalty exemptions for grouped
generating facilities whose output is
metered at a single location during start-
up and shutdown periods.

Filed Date: 02/29/2008.

Accession Number: 20080229-5018.

Comment Date: 5 p.m. Eastern Time
on Friday, March 21, 2008.

Docket Numbers: ER07—1071-004;
ER07-1072-004.

Applicants: PJM Interconnection
L.L.C.

Description: Refund Report of PJM
Interconnection, L.L.C. and Virginia
Electric and Power Company.

Filed Date: 03/10/2008.

Accession Number: 20080310-5041.

Comment Date: 5 p.m. Eastern Time
on Monday, March 31, 2008.

Docket Numbers: ER08-649—-000.

Applicants: EFS Parlin Holdings LLC.

Description: EFS Parlin Holdings
LLC’s application for Market-Based Rate
Authority Request for Waivers and Pre-
Approvals, and Request for Finding of
Qualifications as Category 1 Seller.

Filed Date: 03/10/2008.

Accession Number: 20080311-0399.

Comment Date: 5 p.m. Eastern Time
on Monday, March 31, 2008.
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Take notice that the Commission
received the following electric securities
filings:

Docket Numbers: ES08-29-001.

Applicants: Entergy Services, Inc.

Description: Supplement to Joint
Application of Entergy Services, Inc., et
al.

Filed Date: 03/12/2008.

Accession Number: 20080312-5023.

Comment Date: 5 p.m. Eastern Time
on Friday, March 21, 2008.

Any person desiring to intervene or to
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214) on or before 5 p.m. Eastern
time on the specified comment date. It
is not necessary to separately intervene
again in a subdocket related to a
compliance filing if you have previously
intervened in the same docket. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Anyone filing a motion to intervene or
protest must serve a copy of that
document on the Applicant. In reference
to filings initiating a new proceeding,
interventions or protests submitted on
or before the comment deadline need
not be served on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with Internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
should submit an original and 14 copies
of the intervention or protest to the
Federal Energy Regulatory Commission,
888 First St. NE., Washington, DC
20426.

The filings in the above proceedings
are accessible in the Commission’s
eLibrary system by clicking on the
appropriate link in the above list. They
are also available for review in the
Commission’s Public Reference Room in
Washington, DC. There is an
eSubscription link on the Web site that
enables subscribers to receive e-mail
notification when a document is added
to a subscribed docket(s). For assistance
with any FERC Online service, please e-
mail FERCOnlineSupport@ferc.gov. or

call (866) 208—-3676 (toll free). For TTY,
call (202) 502—8659.

Nathaniel J. Davis, Sr.,

Deputy Secretary.

[FR Doc. E8-5535 Filed 3—18-08; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings # 1

March 13, 2008.

Take notice that the Commission
received the following exempt
wholesale generator filings:

Docket Numbers: EG08-32—-000.

Applicants: Grand Ridger Energy LLC.

Description: Grand Ridger Energy LLC
submits its Amended and Restated
Notice of Self-Certification of Exempt
Wholesale Generator Status.

Filed Date: 03/07/2008.

Accession Number: 20080313-0098.

Comment Date: 5 p.m. Eastern Time
on Friday, March 28, 2008.

Docket Numbers: EG08—42—-000.

Applicants: Invenergy Nelson, LLC.

Description: Invenergy Nelson, LLC
submits Amended and Restated Notice
of Self-Certification of Exempt
Wholesale Generator Status.

Filed Date: 03/07/2008.

Accession Number: 20080313-0099.

Comment Date: 5 p.m. Eastern Time
on Friday, March 28, 2008.

Docket Numbers: EG08-43—-000.

Applicants: Turkey Track Energy
Wind LLC.

Description: Turkey Track Energy
Wind, LLC submits its amended and
restated Notice of Self-Certification of
Exempt Wholesale Generator Status.

Filed Date: 03/10/2008.

Accession Number: 20080313—-0097.

Comment Date: 5 p.m. Eastern Time
on Monday, March 31, 2008.

Docket Numbers: EG08—49-000.

Applicants: NRG Southaven LLC.

Description: Self Certification of
Exempt Wholesale Generator Status of
NRG Southaven LLC.

Filed Date: 03/12/2008.

Accession Number: 20080312-5139.

Comment Date: 5 p.m. Eastern Time
on Wednesday, April 02, 2008.

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers: ER04-432—-005;
ER04-433-005.

Applicants: Bangor Hydro-Electric
Company; New England Power Pool

Description: 1SO New England Inc
submits a Report on Intra-zonal

Deliverability. New England Power Pool
et al.

Filed Date: 02/29/2008.

Accession Number: 20080306—0021.

Comment Date: 5 p.m. Eastern Time
on Friday, March 21, 2008.

Docket Numbers: ER07-628-002;
ER07-629-002; ER07-630—-002.

Applicants: Entergy Services, Inc.

Description: Entergy Arkansas, Inc.
submits report of refunds pursuant to
FERC letter order of February 6, 2008.

Filed Date: 03/10/2008.

Accession Number: 20080312-0146.

Comment Date: 5 p.m. Eastern Time
on Monday, March 31, 2008.

Docket Numbers: ER08-296—002.

Applicants: Midwest Independent
Transmission System Operator, Inc.;
Midwest ISO Transmission Owners.

Description: Midwest Independent
Transmission System Operator, Inc. and
Midwest ISO Transmission Owners
submits proposed revisions to the
Midwest ISO’s Open Access
Transmission and Energy Markets Tariff
etc.

Filed Date: 03/03/2008.

Accession Number: 20080306—0024.

Comment Date: 5 p.m. Eastern Time
on Monday, March 24, 2008.

Docket Numbers: ER05-349-004.

Applicants: Georgia Energy
Cooperative.

Description: Georgia Energy
Cooperative submits an amendment to
the notice of non-material change in
status and filing in compliance with
Order 697.

Filed Date: 03/07/2008.

Accession Number: 20080312-0024.

Comment Date: 5 p.m. Eastern Time
on Friday, March 28, 2008.

Docket Numbers: ER08-564—001.

Applicants: Vision Power Systems,
Inc.

Description: Vision Power Systems
Inc. submits supplemental documents
following the discussion with staff on 3/
3/08.

Filed Date: 03/05/2008.

Accession Number: 20080307—-0074.

Comment Date: 5 p.m. Eastern Time
on Wednesday, March 26, 2008.

Docket Numbers: ER08-596—001.

Applicants: PJ]M Interconnection,

LC.

Description: PJM Interconnection LLC
submits amendment to Schedule 12 of
the Restated and Restarted Operating
Agreement to update their member list
etc.

Filed Date: 03/11/2008.

Accession Number: 20080312-0134.

Comment Date: 5 p.m. Eastern Time
on Tuesday, April 01, 2008.

Docket Numbers: ER08—649-000.
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Applicants: EFS Parlin Holdings
L.L.C.

Description: EFS Parlin Holdings
LLC’s application for Market-Based Rate
Authority Request for Waivers and Pre-
Approvals, and Request for Finding of
Qualifications as Category 1 Seller.

Filed Date: 03/10/2008.

Accession Number: 20080311-0399.

Comment Date: 5 p.m. Eastern Time
on Monday, March 31, 2008.

Docket Numbers: ER08-650—-000.

Applicants: Mountain Wind Power,
LLC.

Description: Petition of Mountain
Wind Power LLC for order accepting
market-based rate tariff for filing and
granting waivers and blanket approvals
and request for expedited action re
Mountain Wind Power LLC.

Filed Date: 03/11/2008.

Accession Number: 20080312—-0132.

Comment Date: 5 p.m. Eastern Time
on Tuesday, April 01, 2008.

Docket Numbers: ER08-651-000.

Applicants: Ameren Energy Marketing
Company.

Description: Ameren Energy
Marketing Company submits an
application to make power sales to its
affiliates, the Ameren Illinois Utilities.

Filed Date: 03/11/2008.

Accession Number: 20080312-0135.

Comment Date: 5 p.m. Eastern Time
on Tuesday, March 25, 2008.

Docket Numbers: ER08-652—-000.

Applicants: California Independent
System Operator Corporation.

Description: California Independent
System Operator Corporation submits
Notice of Termination of the
Participating Generator Agreement with
the Northern California Power Agency,
to become effective 1/1/00.

Filed Date: 03/11/2008.

Accession Number: 20080312-0131.

Comment Date: 5 p.m. Eastern Time
on Tuesday, April 01, 2008.

Docket Numbers: ER08-653—-000.

Applicants: Union Electric Company.

Description: Union Electric Company
submits an application to make power
sales to its affiliates the Ameren Illinois
Utilities.

Filed Date: 03/11/2008.

Accession Number: 20080312-0130.

Comment Date: 5 p.m. Eastern Time
on Tuesday, March 25, 2008.

Docket Numbers: ER08-654—000.

Applicants: California Independent
System Operator Corporation.

Description: California Independent
System Operator Corp et al submits an
unexecuted Large Generator
Interconnection Agreement with Nevada
Hydro Co., Inc.

Filed Date: 03/11/2008.

Accession Number: 20080312-0129.

Comment Date: 5 p.m. Eastern Time
on Tuesday, April 01, 2008.

Docket Numbers: ER08-655—-000.

Applicants: California Independent
System Operator Corporation.

Description: California Independent
System Operator Corp submits an
amendment to the amended and
restated Metered Subsystem Aggregator
Agreement with Northern California
Power Agency.

Filed Date: 03/11/2008.

Accession Number: 20080313-0065.

Comment Date: 5 p.m. Eastern Time
on Tuesday, April 01, 2008.

Docket Numbers: ER08-656—000.

Applicants: Shell Energy North
America (U.S.), LP.

Description: Petition of Shell Energy
North America (U.S.) LP for order
accepting market-based rate tariff for
filing, granting waivers and blanket
approvals, and request for expedited
action.

Filed Date: 03/11/2008.

Accession Number: 20080313-0067.

Comment Date: 5 p.m. Eastern Time
on Tuesday, April 01, 2008.

Any person desiring to intervene or to
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214) on or before 5 p.m. Eastern
time on the specified comment date. It
is not necessary to separately intervene
again in a subdocket related to a
compliance filing if you have previously
intervened in the same docket. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Anyone filing a motion to intervene or
protest must serve a copy of that
document on the Applicant. In reference
to filings initiating a new proceeding,
interventions or protests submitted on
or before the comment deadline need
not be served on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with Internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
should submit an original and 14 copies
of the intervention or protest to the
Federal Energy Regulatory Commission,

888 First St., NE., Washington, DC
20426.

The filings in the above proceedings
are accessible in the Commission’s
eLibrary system by clicking on the
appropriate link in the above list. They
are also available for review in the
Commission’s Public Reference Room in
Washington, DC. There is an
eSubscription link on the Web site that
enables subscribers to receive e-mail
notification when a document is added
to a subscribed dockets(s). For
assistance with any FERC Online
service, please e-mail
FERCOnlineSupport@ferc.gov or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Nathaniel J. Davis, Sr.,
Deputy Secretary.

[FR Doc. E8-5536 Filed 3—18-08; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #1

March 14, 2008.

Take notice that the Commission has
received the following Natural Gas
Pipeline Rate and Refund Report filings:

Docket Numbers: RP96—-320-081.

Applicants: Gulf South Pipeline
Company, LP.

Description: Amendment to
Negotiated Rate Letter Agreement of
Gulf South Pipeline Company, LP under
RP96-320.

Filed Date: 03/04/2008.

Accession Number: 20080305-5009.

Comment Date: 5 p.m. Eastern Time
on Wednesday, March 19, 2008.

Docket Numbers: RP00-426—032.

Applicants: Texas Gas Transmission,
LLC.

Description: Texas Gas Transmission,
LLC submits Fourth Revised Sheet 52 et
al. to Second Revised Volume 1 and a
Negotiated Rate Agreement between
Texas Gas and Tennessee Valley
Authority.

Filed Date: 03/12/2008.

Accession Number: 20080313-0064.

Comment Date: 5 p.m. Eastern Time
on Monday, March 24, 2008.

Docket Numbers: RP08—226—001.

Applicants: High Island Offshore
System, L.L.C.

Description: High Island Offshore
System, LLC submits their request for
waiver of its tariff to the extent
necessary in the 2/29/08 filing of
Seventh Revised Sheet 11 to FERC Gas
Tariff, Third Revised Volume 1 etc.
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Filed Date: 03/03/2008.
Accession Number: 20080311-0001.

Comment Date: 5 p.m. Eastern Time
on Wednesday, March 19, 2008.

Any person desiring to intervene or to
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214) on or before 5 p.m. Eastern
time on the specified comment date. It
is not necessary to separately intervene
again in a subdocket related to a
compliance filing if you have previously
intervened in the same docket. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Anyone filing a motion to intervene or
protest must serve a copy of that
document on the Applicant. In reference
to filings initiating a new proceeding,
interventions or protests submitted on
or before the comment deadline need
not be served on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with Internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
should submit an original and 14 copies
of the intervention or protest to the
Federal Energy Regulatory Commission,
888 First St., NE., Washington, DC
20426.

The filings in the above proceedings
are accessible in the Commission’s
eLibrary system by clicking on the
appropriate link in the above list. They
are also available for review in the
Commission’s Public Reference Room in
Washington, DC. There is an
eSubscription link on the Web site that
enables subscribers to receive e-mail
notification when a document is added
to a subscribed dockets(s). For
assistance with any FERC Online
service, please e-mail
FERCOnlineSupport@ferc.gov. or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Nathaniel J. Davis, Sr.,

Deputy Secretary.

[FR Doc. E8-5537 Filed 3—-18-08; 8:45 am]
BILLING CODE 6717-01-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OPP-2005-0293; FRL-8354-9]

Cypermethrin; Response to Comments
and Amendment to Reregistration
Eligibility Decision; Notice of
Availability

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice.

SUMMARY: This notice announces EPA’s
intention to modify certain risk
mitigation measures that were imposed
as a result of the 2006 Reregistration
Eligibility Decision (RED) for the
pesticide cypermethrin. EPA conducted
this reassessment of the cypermethrin
RED in response to public comments
directed towards product labeling, risk
mitigation, and the upcoming
registration review process for
pyrethroids, pyrethrins, and synergist
chemicals. In response to the
commenters and continuing efforts to
mitigate risk, the Agency has made
several modifications to the
cypermethrin RED label requirements
for pre-construction termiticide
applications, spray drift language for
agricultural products, and ventilation
for total release foggers.

FOR FURTHER INFORMATION CONTACT:
Dana Friedman, Special Review and
Reregistration Division (7508P), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001; telephone number: (703) 347—
8827; fax number: (703) 308—7070; e-
mail address: friedman.dana@epa.gov.
SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this Action Apply to Me?

This action is directed to the public
in general, and may be of interest to a
wide range of stakeholders including
environmental, human health, and
agricultural advocates; the chemical
industry; pesticide users; and members
of the public interested in the sale,
distribution, or use of pesticides. Since
others also may be interested, the
Agency has not attempted to describe all
the specific entities that may be affected
by this action. If you have any questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Access this Document and
Other Related Information?

1. Docket. EPA has established a
docket for this action under docket

identification (ID) number EPA-HQ-
OPP-2005-0293. Publicly available
docket materials are available either in
the electronic docket at http://
www.regulations.gov, or, if only
available in hard copy, at the Office of
Pesticide Programs (OPP) Regulatory
Public Docket in Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. The hours of
operation of this Docket Facility are
from 8:30 a.m. to 4 p.m., Monday
through Friday, excluding legal
holidays. The Docket Facility telephone
number is (703) 305-5805.

2. Electronic access. You may access
this Federal Register document
electronically through the EPA Internet
under the Federal Register listings at
http://www.epa.gov/fedrgstr.

II. Background
What Action is the Agency Taking?

Under section 4 of the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA), EPA is reevaluating
existing pesticides to ensure that they
meet current scientific and regulatory
standards. In 2006, EPA issued a RED
for cypermethrin under section
4(g)(2)(A) of FIFRA and the Agency
received substantive comments. The
Agency’s response to these comments is
available for viewing in the public
docket. The amended cypermethrin RED
reflects changes resulting from these
comments as well as subsequent efforts
by the Agency to mitigate overall risk.

II1. What Does this Amendment Do?

The amended cypermethrin RED
reflects revisions resulting from Agency
consideration of public comments to the
RED and efforts to develop standardized
label language for certain applications.
The label table incorporated into the
cypermethrin RED amendment includes
modifications which provide mandatory
label language for pre-construction
termiticide applications, spray drift
language for agricultural products, and
ventilation requirements for total release
foggers.

List of Subjects

Environmental protection, Pesticides
and pests.

Dated: March 6, 2008.
Peter Caulkins,
Acting Director, Special Review and
Reregistration Division, Office of Pesticide
Programs.
[FR Doc. E8-5292 Filed 3—18-08; 8:45 am]
BILLING CODE 6560-50-S
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ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OPP-2008-0045; FRL—-8354-2]
Nominations to the FIFRA Scientific

Advisory Panel; Request for
Comments

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: This notice provides the
names, addresses, professional
affiliations, and selected biographical
data of persons nominated to serve on
the Scientific Advisory Panel (SAP)
established under section 25(d) of the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA). The Panel was
created on November 28, 1975, and
made a statutory Panel by amendment
to FIFRA, dated October 25, 1988. The
Agency is, at this time, selecting two
new members to serve on the panel as

a result of membership terms that will
expire this year. Public comment on the
nominations is invited, as these
comments will be used to assist the
Agency in selecting the new chartered
Panel members.

DATES: Comments, identified by docket
ID number EPA-OPP-2008-0045, must
be received on or before April 18, 2008.

ADDRESSES: Submit your comments,
identified by docket identification (ID)
number EPA-HQ-OPP-2008-0045, by
one of the following methods:

e Federal eRulemaking Portal: hitp://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Drive, Arlington, VA. Deliveries
are only accepted during the Docket’s
normal hours of operation from 8:30
a.m. to 4 p.m., Monday through Friday,
excluding legal holidays. Special
arrangements should be made for
deliveries of boxed information. The
Docket telephone number is (703) 305—
5805.

Instructions: Direct your comments to
docket ID number EPA-HQ-OPP-2008—
0045. EPA’s policy is that all comments
received will be included in the docket
without change and may be made
available on-line at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information

claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through regulations.gov or e-
mail. The Federal regulations.gov
website is an “anonymous access”’
system, which means EPA will not
know your identity or contact
information unless you provide it in the
body of your comment. If you send an
e-mail comment directly to EPA without
going through regulations.gov, your e-
mail address will be automatically
captured and included as part of the
comment that is placed in the docket
and made available on the Internet. If
you submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the docket index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either in the
electronic docket at http://
www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Drive, Arlington, VA.
The hours of operation of this Docket
Facility are from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The Docket telephone number
is (703) 305-5805.

FOR FURTHER INFORMATION CONTACT:
Joseph E. Bailey, Designated Federal
Official, FIFRA SAP, Office of Science
Coordination and Policy (7201M),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460; telephone number: (202)
564—2045; fax number: (202) 564—8382;
e-mail addresses:
bailey.joseph@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this Action Apply to Me?

This action is directed to the public
in general. This action may, however, be
of interest to persons who are or may be
required to conduct testing of chemical
substances under the Federal Food,
Drug, and Cosmetic Act (FFDCA),
FIFRA, and the Food Quality Protection
Act of 1996 (FQPA). Since other entities
may also be interested, the Agency has
not attempted to describe all the specific
entities that may be affected by this
action. If you have any questions
regarding the applicability of this action
to a particular entity, consult the DFO
listed under FOR FURTHER INFORMATION
CONTACT.

B. What Should I Consider as I Prepare
My Comments for EPA?

Tips for preparing your comments.
When submitting comments, remember
to:

i. Identify the document by docket ID
number and other identifying
information (subject heading, Federal
Register date, and page number).

ii. Follow directions. The Agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

iii. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

iv. Describe any assumptions and
provide any technical information and/
or data that you used.

v. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

vi. Provide specific examples to
illustrate your concerns and suggest
alternatives.

vii. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

viii. Make sure to submit your
comments by the comment period
deadline identified.

II. Background

The FIFRA SAP serves as the primary
scientific peer review mechanism of the
U.S. Environmental Protection Agency
(EPA), Office of Prevention, Pesticides
and Toxic Substances and is structured
to provide scientific advice, information
and recommendations to the EPA
Administrator on pesticides and
pesticide-related issues as to the impact
of regulatory actions on health and the
environment. The FIFRA SAP is a
Federal advisory committee, established
in 1975 under FIFRA, that operates in
accordance with requirements of the
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Federal Advisory Committee Act. The
FIFRA SAP is composed of a permanent
panel consisting of seven members who
are appointed by the EPA Administrator
from nominees provided by the National
Institutes of Health (NIH) and the
National Science Foundation (NSF).
FIFRA, as amended by the FQPA of
1996, established a Science Review
Board consisting of at least 60 scientists
who are available to the Scientific
Advisory Panel on an ad hoc basis to
assist in reviews conducted by the
Panel. As a peer review mechanism, the
FIFRA SAP provides comments,
evaluations and recommendations to
improve the effectiveness and quality of
analyses made by Agency scientists.
Members of the FIFRA SAP are
scientists who have sufficient
professional qualifications, including
training and experience, to provide
expert advice and recommendation to
the Agency.

The Agency is, at this time, selecting
two new members to serve on the
permanent panel as a result of
membership terms that will expire this
year. The Agency requested
nominations of experts to be selected
from the fields of toxicology, pathology,
endocrine disruption and
environmental exposure analysis.
Nominees should be well published and
current in their fields of expertise. The
statute further stipulates that we publish
the name, address, and professional
affiliations in the Federal Register.

II1. Charter

A Charter for the FIFRA Scientific
Advisory Panel dated October 25, 2006
was issued in accordance with the
requirements of the Federal Advisory
Committee Act, Public Law 92-463, 86
Stat. 770 (5 U.S.C. App. I).

A. Qualifications of Members

FIFRA SAP members are scientists
who have sufficient professional
qualifications, including training and
experience, to be capable of providing
expert comments as to the impact of
pesticides on health and the
environment. No persons are ineligible
to serve on the Panel by reason of their
membership on any other advisory
committee to a Federal department or
agency or their employment by a
Federal department or agency (except
the EPA). The Deputy Administrator
appoints individuals to serve on the
Panel for staggered terms of 4 years.
Panel members are subject to the
provisions of 40 CFR part 3, subpart F,
Standards of Conduct for Special
Government Employees, which include
rules regarding conflicts of interest.
Each nominee selected by the Deputy

Administrator, before being formally
appointed, is requested to submit a
confidential statement of employment
and financial interests, which shall fully
disclose, among other financial
interests, the nominee’s sources of
research support, if any.

In accordance with section 25(d)(1) of
FIFRA, the Deputy Administrator shall
require all nominees to the Panel to
furnish information concerning their
professional qualifications, educational
background, employment history, and
scientific publications.

B. Applicability of Existing Regulations

With respect to the requirements of
section 25(d) of FIFRA that the
Administrator promulgate regulations
regarding conflicts of interest, the
Charter provides that EPA’s existing
regulations applicable to Special
Government Employees, which include
advisory committee members, will
apply to the members of the Scientific
Advisory Panel. These regulations
appear in 40 CFR part 3, subpart F. In
addition, the Charter provides for open
meetings with opportunities for public
participation.

C. Process of Obtaining Nominees

In accordance with the provisions of
section 25(d) of FIFRA, EPA, in March
2007, requested that the National
Institutes of Health (NIH) and the
National Science Foundation (NSF)
nominate scientists to fill two vacancies
soon to occur on the Panel. The Agency
requested nominations of experts in the
fields of toxicology, pathology,
endocrine disruption and
environmental exposure analysis. NIH
and NSF responded by letter, providing
the Agency with a total of 24 nominees.
Thirteen of the 24 nominees are
interested and available to actively
participate in SAP meetings (see Unit
IV. of this document). The following 11
nominees are not available:

1. Barnthouse, Lawrence W., Ph.D.,
LWB Environmental Service, Inc.,
Hamilton, OH;

2. Daston, George, Ph.D., The Proctor
and Gamble Company, Cincinnati, OH;
3. Dement, John, Ph.D., CIH, Duke
University Medical Centers, Durham,

NG;

4, Faustman, Elaine, Ph.D., DABT,
University of Washington, Seattle, WA;

5. MacGregor, James, Ph.D.,
Toxicology Consulting Services, Arnold,

6. Oberdorster, Eva, Ph.D., Southern
Methodist University, Dallas, TX;

7. Piegorsch, Water, Ph.D., University
of South Carolina, Columbia, SC;

8. Popp, James, DVM, Ph.D.,
Stratoxon, Lancaster, PA;

9. Wilson, Elizabeth, Ph.D., University
of North Carolina, Chapel Hill, NGC;

10. Yager, James, Ph.D., Johns
Hopkins University, Baltimore, MD;

11. Welsch, Frank, DVM, Ph.D.,
DABT, Orbitox, Santa Fe, NM.

IV. Nominees

The following are the names,
addresses, professional affiliations, and
selected biographical data of nominees
being considered for membership on the
FIFRA Scientific Advisory Panel. The
Agency expects to select two of the
nominees to fill vacancies occurring this
year.

1. Nominee: Bruckner, James, Ph.D.,
Professor of Pharmacology and
Toxicology, Department of
Pharmaceutical and Biomedical
Sciences, College of Pharmacy,
University of Georgia, Athens, GA.

i. Expertise: Toxicology and
Toxicokinetics;

ii. Education: B.S., Pharmacy,
University of Texas at Austin, College of
Pharmacy; M.S., Toxicology, University
of Texas at Austin; Ph.D., Toxicology,
University of Michigan;

iii. Professional Experience: James V.
Bruckner has a B.S. in pharmacy and a
M.S. in Toxicology from the University
of Texas, as well as a Ph.D. in
Toxicology from the University of
Michigan. He has held faculty positions
at the University of Kansas, the
University of Texas Medical School at
Houston, and the University of Georgia
(UGA). Dr. Bruckner served as a member
of the University of Texas Health
Sciences Center internal review (human
subjects) board for some 8 years. He is
currently Professor of Pharmacology and
Toxicology at the UGA College of
Pharmacy. He was director of UGA’s
Interdisciplinary Graduate Program in
Toxicology for some 15 years. He is
actively engaged in graduate education
and in research. Dr. Bruckner has served
on the editorial boards of Toxicology
and Applied Pharmacology, Journal of
Toxicology and Environmental Health,
Toxicology, Chemosphere and the
International Journal of Toxicology.

Dr. Bruckner’s research focus is on the
toxicology and toxicokinetics of
solvents, drug-solvent interactions at
environmental exposure levels, and
toxicokinetic bases for susceptibility of
children to insecticides and other
chemicals. The relevance of
experimental designs to “real life”
chemical exposures is of particular
interest. One current project involves:
characterization of presystemic
elimination as a protective mechanism
against ingestion of trace levels of
trichloroethylene (TCE); and
determination of the influence of
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metabolic interactions of alcohol and
other drugs on cancer risks of trace
amounts of TCE. Another project
involves development of a physiological
model to predict the toxicokinetics of
pyrethroid insecticides in children and
adults. Dr. Bruckner has published more
than 200 journal articles, book chapters
and abstracts. He has served on a variety
of expert panels and committees for the
USEPA, NIH, National Aeronautics and
Space Administration, Air Force,
Agency for Toxic Substances and
Disease Regitry/Center for Disease
Control (CDC), Food and Drug
Administration (FDA) and the National
Academy of Sciences (NAS). The NAS
appointments have included, among
others, the Committees on Safe Drinking
Water, Pesticides in the Diets of Infants
and Children; Health and Safety
Consequences of Child Labor; Use of
Third Party Toxicity Research with
Human Participants; and Toxicology.

2. Nominee: Donnelly, Kirby, Ph.D.,
Professor and Head, Department of
Environmental and Occupational
Health, Health Science Center, School of
Rural Public Health, Texas A and M
University, College Station, TX.

i. Expertise: Toxicology and Exposure
Assessment;

ii. Education: B.S., Microbiology,
Texas A and M University; Ph.D.,
Toxicology, Texas A and M University;

iii. Professional Experience: Dr. K.C.
Donnelly received a B.S. in
Microbiology from Texas A and M
University in 1974. After graduation, he
worked as a technician for 10 years
supervising a variety of field research
projects at the Texas A and M farm in
Burleson County. In 1984 he entered a
doctoral program and earned a Ph.D. in
Toxicology in 1988. Afterwards, he was
employed as a Post-Doctoral Research
Associate under the direction of Dr. Kirk
Brown in the Soil & Crop Sciences
Department at Texas A and M. He
accepted a faculty position in 1991 and
is currently a Professor and Head of the
Environmental & Occupational Health
Department in the School of Rural
Public Health at the Texas A and M
University System Health Science
Center. Teaching responsibilities
include an undergraduate course in
Public Health Practices and two
graduate courses, the first covering
Basic Environmental Toxicology and a
second lab course reviewing methods
for Chemical Hazard Assessment. Dr.
Donnelly also organizes workshops on
Environmental Health for public health
professionals, most recently in June,
2007 in Baku, Azerbaijan. He also
provides continuing education courses
for nurses and physicians in “Children’s
Environmental Health”” and ““Safe

Drinking Water.” Dr. Donnelly currently
serves as the Director of the Integrated
Health Sciences Facility Core for the
National Institute for Environmental
Health and Safety (NIEHS) Center for
Environmental & Rural Health; and, he
is the Associate Director for the NIEHS
funded Superfund Basic Research
Program at Texas A and M.
Responsibilities for the Environmental
Health Center include analytical
support and sample collection for
human population studies; and, support
for Community Outreach and Education
activities. For the Superfund Basic
Research Program, Dr. Donnelly is the
principal investigator for Project 2,
Genotoxicity of Complex Mixtures and
supervises cell culture, whole animal
and human population studies to obtain
information regarding population
exposures and toxicity of complex
chemical mixtures. He is currently
involved in exposure studies in
Azerbaijan, Czech Republic, Shanxi,
China and numerous locations in the
United States. Dr. Donnelly has
conducted research on childhood
exposure to pesticides for more than 10
years. Most recently, this has included
a collaborative study with the Centers
for Disease Control and EPA to conduct
a longitudinal study on pesticide
exposure in children from 90
households in four rural communities.
He is currently in the second year of a

3 year Health Resources and Service
Administration (HRSA) project to
investigate the utility of health
education as an intervention to reduce
childhood exposure to pesticides in
Texas colonias. This project employs
promotoras (community health workers)
to deliver health education to individual
families, and monitors behavioral
changes through a household inventory
of pesticide use and by monitoring
urinary elimination of pesticides in
children. Dr. Donnelly has more than 30
years experience in basic and applied
research. More recent activities have
incorporated health promotion activities
into research protocols as a means of
preventing disease by reducing
exposures. Dr. Donnelly is also involved
in collaboration with the Texas
Department of State Health Services, the
Webb County Health Department, and
the Poison Control Genter in San
Antonio to develop a ‘“Physicians
Handbook for Pesticide Exposures.”

3. Nominee: Harwell, Mark, Ph.D.,
Ecosystems Ecologist and Partner,
Harwell Gentile & Associates, LC,
Hammock, FL.

i. Expertise: Ecological risk
assessment and ecosystem management;

ii. Education: B.S., Biology, Emory
University; M.S., Marine Ecology,

University of Miami, Institute of Marine
Science; Ph.D., Systems Ecology, Emory
University;

iii. Professional Experience: Dr.
Harwell is an ecosystems ecologist with
expertise in ecological risk assessments
and ecosystem management. He (with
colleague Dr. Jack Gentile) is currently
a Partner in Harwell Gentile &
Associates, LC, following a 25—year
career in academia at Cornell
University, the University of Miami
Rosenstiel School, and Florida A and M
University. Drs. Harwell and Gentile
were leaders in the development of the
USEPA ecological risk assessment
framework, and have led several large
risk assessments, including comparative
ecological risk assessments of oil spills
in Tampa Bay and the Bay of Fundy; an
ecological risk assessment of the effects
of climate change and the South Florida
ecosystem restoration on the Everglades
and Biscayne Bay; an ecotoxicological
risk assessment of the Coeur d’Alene
River watershed; and an assessment of
the current ecological significance of
effects from the Exxon Valdez oil spill
on Prince William Sound. Dr. Harwell
led a series of interdisciplinary studies
on human interactions with the South
Florida environment, including field,
mesocosm, and modeling studies in
Biscayne Bay and the Florida Keys
National Marine Sanctuary. He
coordinated interdisciplinary studies in
five National Estuarine Research
Reserves, developing conceptual models
of coupled human-environment
systems, and contributing to ecological
assessments using remote sensing and
hyperspectral imagery. Dr. Harwell
served for more than a decade as a
member of the USEPA Science Advisory
Board (SAB), including two terms as
Chair of the Ecological Processes and
Effects Committee. He led the ecological
risk component of the USEPA
Unfinished Business Project, and was a
member of the USEPA SAB Reducing
Risk project. He chaired the U.S. Man
and the Biosphere Human-Dominated
Systems Directorate, and led its project
on ecological sustainability, ecosystem
management, and an ecosystem integrity
report card framework. He led the
Scientific Committee on Problems of the
Environment (SCOPE) 5—year
international study to assess the global
environmental consequences of nuclear
war (ENUWAR), with emphasis on
ecological responses to climate change.
He directed the PAN-EARTH Project, a
series of national-level case studies on
the ecological and agricultural effects of
climate variability on Venezuela, India,
Japan, China, and Sub-Saharan Africa;
he was a member of the U.S. Global
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Change Research Program’s National
Assessment working group on coastal
resources effects; and he serves as an
expert reviewer for the
Intergovernmental Panel on Climate
Change. He served on the National
Academy of Sciences panel on
ecological risks in the United States and
Poland, and was a member of the NAS
panel on risk communications. Dr.
Harwell also served as a member of the
National Academy of Sciences Board on
Environmental Studies and Toxicology,
and was elected a Fellow of the
American Association for the
Advancement of Science.

4. Nominee: Haschek-Hock, Wanda,
Ph.D., DVM, DACVP, DABT, Veterinary
Pathologist and Professor of
Comparative Pathology, Department of
Pathobiology, College of Veterinary
Medicine, University of Illinois, Urbana,
IL.

i. Expertise: Veterinary and
Toxicologic Pathology;

ii. Education: BVSc (DVM
equivalent), University of Sidney; Ph.D.,
Veterinary Pathology, Cornell
University;

iii. Professional Experience: Dr.
Wanda M. Haschek-Hock, a veterinary
pathologist and Professor of
Comparative Pathology at the University
of Illinois College of Veterinary
Medicine, has over 30 years of
experience in veterinary and toxicologic
pathology including teaching, research
and service. Dr. Haschek-Hock received
her BVSc (DVM equivalent) from the
University of Sydney and her Ph.D.
from Cornell University. She is a
diplomate of the American College of
Veterinary Pathologists (ACVP) and the
American Board of Toxicology (ABT).
Her research has been in the
pathophysiology of chemicals and
natural toxins found in the environment
with the current focus on mycotoxins
and food safety. She has over 100
scientific peer reviewed publications in
the fields of pathology and toxicology,
and is senior editor of the Handbook of
Toxicologic Pathology (1991, 2002) and
Fundamentals of Toxicologic Pathology
(1998) published by Academic Press.
She developed and directs the Graduate
Training Program in Toxicologic
Pathology and the biannual
international continuing education
course in Industrial Toxicology and
Pathology. She served as head of the
department for 6 years. In regard to
professional service, she has served as
President of the Society of Toxicology’s
Comparative and Veterinary Specialty
Section, on the Board of Directors of the
American Board of Toxicology; as
Associate Editor for Toxicological
Sciences and currently for Toxicologic

Pathology; as Editorial Board member
for Fundamental and Applied
Toxicology, Veterinary Pathology and
Toxicologic Pathology. She has also
served as Councilor of the American
College of Veterinary Pathologists and
as Executive Committee member and
Secretary Treasurer of the Society of
Toxicologic Pathology. She has served
on the USFDA Veterinary Medicine
Advisory Committee for the Center for
Veterinary Medicine and as an ad hoc
member for the EPA’s FIFRA Scientific
Advisory Panel. She was awarded the
Society of Toxicologic Pathology’s
Achievement Award in 2007.

5. Nominee: Kelly, Elizabeth J., Ph.D.,
Statistician, Statistical Sciences Group,
Los Alamos National Laboratory, Los
Alamos, NM.

i. Expertise: Environmental Statistics
and Risk Analysis;

ii. Education: B.S., M.A.,
Mathematics, University of Southern
California; Ph.D., Biostatistics,
University of California at Los Angeles;

iii. Professional Experience: Elizabeth
J. Kelly has a Ph.D. in Biostatistics from
the University of California at Los
Angeles and a M.A. and a B.S. in
Mathematics from the University of
Southern California. Dr. Kelly has
worked in the areas of risk assessment,
statistics and operations research, using
these disciplines to solve problems in
the fields of environmental risk, defense
and medicine. Dr. Kelly is a staff
member in the Statistical Sciences
Group at Los Alamos National
Laboratory. The mission of the
Statistical Sciences Group is to bring
statistical reasoning and rigor to multi-
disciplinary scientific investigations
through development, application, and
communication of cutting-edge
statistical sciences research. Dr. Kelly’s
research has focused on environmental
risk assessments and environmental
statistics. She led the Risk Assessment
Team for the Environmental Restoration
Program at Los Alamos, developing,
documenting, and communicating a
cost-effective, defensible technical
approach for data collection, data
evaluation, and human health and
ecological risk assessments in support of
environmental decision-making. Dr.
Kelly has served on numerous NSF and
EPA grant panels. She served on the
NSF Advisory Committee for
Environmental Research and Education
(2000—2004) and was a contributor to
the NSF report, Complex Environmental
Systems, Synthesis for Earth, Life, and
Society in the 21st Century. Dr. Kelly
also chaired the Committee of Visitors
(COV) for the NSF Biocomplexity
Program, co-authoring the “COV Report
for Biocomplexity in the Environment.”

In addition Dr. Kelly served on the NSF
Advisory Committee for Government
Performance and Results Act, which
evaluates all of the NSF funded
programs and re}laorts to congress.

6. Nominee: Klaassen, Curtis, Ph.D.,
DABT, Distinguished Professor and
Chairman of the Department of
Pharmacology, Toxicology and
Therapeutics; University of Kansas,
Kansas City, KS.

i. Expertise: Toxicology;

ii. Education: B.A., Biology, Wartburg
College; M.S., Pharmacology, University
of Towa; Ph.D., Pharmacology,
University of Iowa;

iii. Professional Experience: Dr.
Klaassen is University Distinguished
Professor and Chairman of the
Department of Pharmacology,
Toxicology and Therapeutics at the
University of Kansas Medical Center in
Kansas City, Kansas. He received his
B.S. from Wartburg College in Waverly,
Iowa in 1964, and a M.S. and Ph.D. in
Pharmacology from the University of
Iowa in 1966 and 1968, respectively. He
has been on the faculty at the University
of Kansas Medical Center since 1968.
Dr. Klaassen is certified in toxicology by
the American Board of Toxicology
(1980) and the Academy of
Toxicological Sciences (1991).

Dr. Klaassen’s research interests have
centered on how we adapt to chemicals
in the environment. Studies have
included the hepatobiliary disposition
of xenobiotics, the toxicity of cadmium,
the hepatotoxicity of chemicals, and
mechanisms of chemical-induced
thyroid tumors. He has published over
400 peer-reviewed articles, and more
than 75 review articles and chapters for
books. He received the Achievement
Award from the Society of Toxicology
in 1978 for his research
accomplishments. He was cited by
Eugen Garfield in Current Contents
(January 18, 1993) as the scientist that
had the fourth highest scientific impact
in the United States in the study of
xenobiotics (drugs and other chemicals),
and in 2002 was named a ‘“Highly Cited
Researcher” in Pharmacology (top 0.5%)
by the Institute for Scientific
Information.

Dr. Klaassen has been an associate
editor of a number of journals including
the Journal of Pharmacology and
Experimental Therapeutics for 24 years
and Toxicology and Applied
Pharmacology for 10 years. He was the
first Editor-in-Chief of Toxicological
Sciences , the new journal of the Society
of Toxicology. He has served on
numerous national and international
committees including those with the
National Institutes of Health, the Food
and Drug Administration, the National
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Library of Medicine, the Environmental
Protection Agency, the National
Academy of Science, the National
Toxicology Program, the National
Institute of Occupational Safety and the
Health, International Life Science
Institute, United States Air Force, World
Health Organization, Agency for Toxic
Substances and Disease Registry,
American Dental Association, and
International Agency for Research on
Cancer.

Dr. Klaassen has been elected by his
peers to many national and
international offices in toxicology,
including President of the Society of
Toxicology (USA) in 1990-1991, as well
as President of the International Union
of Toxicology (1992—-1995). He was also
President of the Seventh International
Congress of Toxicology (1995) and the
Fourth International Metallothionein
Meeting (1997).

Dr. Klaasen is a leader in toxicology
education. He has trained over 80 Ph.D.
and Postdoctoral students. He is
Founder (1980) and Course Director of
the Mid-America Toxicology Course, an
annual postgraduate course in
toxicology. He is author of the
toxicology section of Goodman and
Gilman’s Pharmacological Basis of
Therapeutics and Editor of Casarett and
Doull’s Toxicology: The Basic Science of
Poisons. He has presented over 400
lectures on toxicology around the world.
He received the ‘“Education Award”
from the Society of Toxicology in 1993.

7. Nominee: Klaine, Stephen J., Ph.D.,
Professor, Department of Biological
Sciences, Clemson University, Clemson,
SC.

i. Expertise: Environmental
Toxicology;

ii. Education: B.S., Biology,
University of Cincinnati, M.S.,
Environmental Science, Rice University;
Ph.D., Environmental Science, Rice
University;

iii. Professional Experience: Stephen
J. Klaine is a Professor in the
Department of Biological Sciences and
the Graduate Program of Environmental
Toxicology at Clemson University. His
research interest involves quantifying
the impact of land use on aquatic
ecosystems and developing strategies by
which economically viable land-use can
coexist with good environmental
quality. He received his doctorate from
the Department of Environmental
Science and Engineering, Rice
University in 1982 and has spent the
last 25 years conducting environmental
research and educating graduate
students. He joined the Department of
Biology, University of Memphis, in 1982
where he developed an undergraduate
concentration in toxicology, an

extramurally-funded research program
in environmental toxicology, and a
graduate program. In 1991, he moved
his laboratory to Clemson University to
help found the graduate program in
environmental toxicology. Current
research in his laboratory focuses on
characterizing the bioavailability of
metals and pesticides in aquatic
systems; the comparative phytotoxicity
of pesticides; the response of aquatic
organisms to episodic contaminant
exposures; the water quality
consequences of land use; the effects of
pharmaceuticals on fish behavior; the
bioavailability of single-walled carbon
nanotubes in aquatic systems; and the
bioavailability of PCBs in aquatic
systems and the movement of PCBs
through the aquatic and terrestrial food
chain.

Dr. Klaine has published over 100
scientific publications and has served as
principal investigator or co-principal
investigator on over $8 million in
research funding. He has previously
served on the board of directors for the
Society of Environmental Toxicology
and Chemistry (SETAC) and is currently
an aquatic toxicology editor for the
journal Environmental Toxicology and
Chemistry. He also sits on the board of
the SETAC foundation and is a member
of SETAC World Council finance
committee. In the last decade, he has
served on several USEPA Scientific
Advisory Panels and workshops
involving pesticide and metal fate,
effects and risk. Most recently, he
received the Outstanding Researcher
award from the Sigma Xi chapter at
Clemson University.

8. Nominee: Krieger, Robert I., Ph.D.,
Cooperative Extension Specialist
(Toxicology), Department of
Entomology, Personal Chemical
Exposure Program, University of
California at Riverside, Riverside, CA.

i. Expertise: Toxicology and Exposure
Assessment;

ii. Education: B.S., Chemistry, Pacific
Lutheran University; Ph.D., Toxicology,
Cornell University;

iii. Professional Experience: Dr.
Krieger is a Cooperative Extension
Toxicologist in the Department of
Entomology, University of California at
Riverside and a member of the Graduate
Program in Environmental Toxicology.
He holds a B.S. cum laude in Chemistry
from Pacific Lutheran University (1967)
and a Ph.D. from Cornell University
(1970) where he was a student in the
Department of Entomology and NIEHS
Trainee in Environmental Toxicology.
Graduate study fields included
toxicology, physiology and
biochemistry. He has held tenured
academic appointments at the

University of California at Davis (1971—
1980) and in the Washington-Oregon-
Idaho Regional Veterinary Medical
Education Program (1981-1986) where
he was Professor of Veterinary and
Comparative Toxicology. In 1986 he
became staff toxicologist and later
Branch Chief, Worker Health and Safety,
California Department of Food and
Agriculture (now California EPA). Dr.
Krieger worked with two major
Washington D.C. consulting firms
(1991-1994) in exposure and risk
assessment before returning to the
University of California as an Extension
Toxicologist (1994-present) specializing
in pesticide exposure assessment and
worker health and safety. He has taught
toxicology at both the undergraduate
and graduate levels and received several
teaching awards including the Society
of Toxicology’s Education Award in
1986. His research concerns the fate and
effects of pesticides in humans, risk
assessment, and risk communication.
Current studies concern methods and
techniques for determining the
availability of chemical residues on
surfaces, exposure biomonitoring of
urban and agricultural populations that
are exposed to pesticides and other
chemicals. At the Universty of
California at Riverside, Dr. Krieger
heads the Personal Chemical Exposure
Program that includes research and
extension activities in urban and
agricultural settings. He also headed the
distinguished editorial team that
produced the Handbook of Pesticide
Toxicology (2001).

9. Nominee: La Point, Thomas, Ph.D.,
Director of the Institute of Applied
Sciences and Professor and Senior
Scientist in the Department of Biological
Sciences, University of North Texas,
Denton, TX.

i. Expertise: Ecosystem Toxicology;

ii. Education: B.S., Zoology and
Physiology, University of Wyoming;
M.S., Population Biology, University of
Houston; Ph.D., Aquatic Biology, Idaho
State University;

iii. Professional Experience: Dr. La
Point directs the Institute of Applied
Sciences at the University of North
Texas and is a Professor in the
Department of Biological Sciences. He
received his Ph.D. from the Department
of Biological Sciences at Idaho State
University in Aquatic Biology. His
primary research and teaching interests
include contaminant effects on
freshwater aquatic communities,
specifically in how metals and organic
contaminants affect benthic population
dynamics and freshwater fisheries. He
has published on ecosystem measures,
contaminant bioaccumulation, and sub-
lethal effects on aquatic populations. Dr.
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La Point has served on several USEPA
Scientific Advisory Panels concerned
with pesticides and ecological risk and
has worked as a consultant on
Superfund issues at large sites. Dr. La
Point also served on a National
Academy of Science NRC Committee on
Superfund Site Assessment and
Remediation in the Coeur d’Alene River
Basin. He is serving as Chair of a Water
Environment Research Foundation
subcommittee on whole-effluent testing
as an indicator of aquatic health. He has
served on several NSF, USEPA and
United States Geological Survey panels
to review proposals submitted for
funding. He is on the editorial board for
Chemosphere and Environmental
Toxicology and Pharmacology and has
served as Editor of the Society of
Environmental Toxicology and
Chemistry (SETAC) Special Publication
Series. Dr. La Point’s current research is
funded by the USEPA, U.S. Army Corps
of Engineers, and the City of Denton,
TX.

10. Nominee: Law, Jerry, DVM, Ph.D.,
ACVP, Associate Professor of Pathology
and Aquatic Ecotoxicology, Department
of Population Health and Pathobiology,
College of Veterinary Medicine, North
Carolina State University, Raleigh, NC.

i. Expertise: Pathology;

ii. Education: D.V.M. , Veterinary
Medicine, Louisiana State University,
Baton Rouge, LA; Ph.D., Veterinary
Pathology, Louisiana State University,
Baton Rouge, LA;

iii. Professional Experience: Dr. Law
received his D.V.M in Veterinary
Medicine from Louisiana State
University in 1985 and his Ph.D. in
Veterinary Pathology from Louisiana
State University in 1995. He is a
certified Diplomate of the American
College of Veterinary Pathologists and
serves as an Education Committee
Member of the Americal College of
Veterinary Pathologists, as an Advisory
Board Member of the Genetics and
Environmental Mutagenesis Society and
as a Council Member of the North
Carolina Society of Toxicology. Dr.
Law’s research focuses on mechanisms
of carcinogenesis and comparative
pathology of aquatic animals. The
approach is twofold:

a. Mechanistic investigations using
histopathology, molecular biology, and
analytical techniques such as gas
chromatography/mass spectrometry and
high performance liquid
chromatography with electrochemical
detection to further establish small fish
species as viable alternative animal
models in toxicologic testing. Fish
models such as the medaka, Oryzias
latipes, and the zebrafish, Danio rerio,
are used in these studies.

b. Laboratory, mesocosm, and field
investigations designed to establish
reliable biological markers in aquatic
organisms as sentinels of environmental
degradation. These biomarkers
incorporate histopathology, clinical
pathology, and immunologic techniques
to determine the health of aquatic
animals and ecosystems. Expected
benefits of Dr. Law’s research include
increased knowledge of basic
mechanisms of carcinogenesis, more
rapid and economical testing of
potential carcinogens, sensitive
monitoring of aquatic pollutants, and
better assessment of seafood safety.

11. Nominee: Pope, Carey, Ph.D.,
Professor, Head and Sitlington Chair in
Toxicology, Department of Physiological
Sciences, College of Veterinary
Medicine, Oklahoma State University,
Stillwater, OK.

i. Expertise: Toxicology;

ii. Education: B.S., Biology, Austin
State University; M.S., Biology, Austin
State University; Ph.D., Pharmacology/
Toxicology, University of Texas
Graduate School of Biomedical
Sciences;

iii. Professional Experience: Dr. Carey
Pope is Professor, Head and Sitlington
Chair in Toxicology in the Department
of Physiological Sciences at the
Oklahoma State University Center for
Veterinary Health Sciences, Stillwater,
Oklahoma. He received a Ph.D. degree
from the University of Texas Graduate
School of Biomedical Sciences in
Houston, Texas in 1985, and completed
postdoctoral training in the Neurology
Department at Baylor College of
Medicine (1985) and the U.S.
Environmental Protection Agency’s
National Health and Environmental
Effects Research Laboratory (1986—
1989). He previously served on the
faculty of the College of Pharmacy,
University of Louisiana at Monroe
(1989-1999). Dr. Pope’s research
primarily involves the evaluation of
intrinsic and extrinsic factors that
modify neurotoxicity from exposure to
acetylcholinesterase inhibitors. He has
previously served as a consultant for the
U.S. Army’s external research programs,
was a member of the NAS/National
Research Council Subcommittee on
Toxicologic Assessment of Low-Level
Exposures to Chemical Warfare Agents
and is currently a member of the NIEHS
Neurotoxicology and Alcohol study
section. Dr. Pope has been a member of
the Food Quality Protection Act Science
Review Board since 1996.

12. Nominee: Spitsbergen, Jan, Ph.D.,
DVM, ACVP, Research Assistant
Professor, Center for Fish Disease
Research, Oregon State University,
Corvallis, OR.

i. Expertise: Veterinary Pathology and
Toxicology;

ii. Education: B.S., Fisheries and
Wildlife, Michigan State University;
D.V.M., Michigan State University
College of Veterinary Medicine; Ph.D.,
Immunology and Pathology, Cornell
University;

iii. Professional Experience: Dr.
Spitsbergen is one of a few board-
certified veterinary pathologists in the
world who has strong expertise in fish
diseases, fish pathology, and toxicologic
pathology. She taught finfish histology,
histopathology and tumor biology for 7
years in the Aquavet Program, an
educational program based in Woods
Hole, MA, to train veterinarians,
veterinary students, and fish health
scientists about aquatic animal health,
husbandry, and diseases. She has
conducted field epidemiology and
experimental laboratory research studies
in fish toxicology and pathology for over
25 years. Her research includes studies
in early life stage toxicity of
environmental contaminants; effects of
toxicants on sex determination, fertility
and fecundity; effects of halogenated
aromatic hydrocarbons on disease
resistance and immune responses;
naturally occurring thiamine deficiency
as the cause of early life stage mortality
in salmonids in natural waters; field and
laboratory studies of the complex causes
of epizootics of neoplasia in skin and
liver of fish. She has focused her
research on spontaneous and
carcinogen-induced tumors in zebrafish
for the past 12 years. She has
collaborated with scientists from the
University of Oregon, the University of
Wisconsin at Madison, Children’s
Hospital and the Dana Farber Cancer
Research Institute at Harvard
University, the National University of
Singapore, and biotechnology
companies in the United States and
Hungary. Recently her collaborations
involve development of zebrafish
models for the study of Fanconi anemia,
an inherited disease of humans that
results in aplastic anemia or leukemia
by young adulthood. Survivors of the
current treatment of choice, a bone
marrow transplant, are at high risk for
developing solid tumors such as
squamous cell carcinoma of head and
neck. Fanconi anemia results from
genomic instability and increased
susceptibility to oxidant damage when
homozygous mutation occurs in one of
12 genes in the Fanconi anemia
signaling network. Dr. Spitsbergen also
studies myelodysplastic syndrome and
leukemia which occur spontaneously in
certain mutant lines of zebrafish. One
remarkable finding in Dr. Spitsbergen’s
recent zebrafish tumor research is the
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fact that diet and husbandry systems
can profoundly influence tumor
incidences in tanks of zebrafish. These
findings are important because zebrafish
husbandry practices are much less
standardized currently than the
protocols for most other laboratory
animals like mice.

13. Nominee: Timchalk, Charles,
Ph.D., DABT, Staff Scientist, Pacific
Northwest National Laboratories, Center
for Biological Monitoring and Modeling,
Richland, WA.

i. Expertise: Toxicology;

ii. Education: B.S., Biology, State
University of New York at Oneonta;
Ph.D., Toxicology/Pharmacology, The
Albany Medical College of Union
University;

iii. Professional Experience: Charles
Timchalk received a B.S. in Biology in
1978 from the State University of New
York, and a Ph.D. in 1986 from the
Department of Pharmacology and
Toxicology, The Albany Medical
College. He is currently certified as a
Diplomat of the American Board of
Toxicology. In 1986 he joined the Dow
Chemical Company as a post-doctoral
fellow within the Biotransformation and
Molecular Toxicology Group of the
Toxicology Research Laboratory. At
Dow he was a research and technical
leader within the Pharmacokinetics and
Metabolism group prior to accepting his
current position. In 1997 he joined the
Center for Biological Monitoring and
Modeling within Battelle Pacific
Northwest Laboratory as a Staff
Scientist. In this position he is
continuing to pursue his interest in the
application of pharmacokinetics for
evaluation of human health risk. His
research is currently focused around
three themes:

a. The development of new
technologies and approaches for non-
invasive biological monitoring;

b. Advancing pharmacokinetic and
pharmacodynamic modeling to focus on
the assessment of risk to potentially
sensitive populations, such as children,
and to evaluate the health risk
implications of exposure to low dose
chemical mixtures; and

c. The utilization of advanced imaging
and 3-dimensional modeling
approaches to develop new dosimetry
and biological response models.

Dr. Timchalk is currently the
principal investigator or co-investigator
on seven Department of Health and
Human Services/National Institutes of
Health (DHHS/NIH) grants and has four
recently completed projects for DHHS
and EPA. He has also provided
technical leadership in support of
several Pacific Northwest National
Laboratory (PNNL) initiatives including:

The Environmental Health and
Environmental Biomarkers Initiative. He
has likewise provided support on
technical review and advisory
committees including: NIH/NIEHS
Superfund Basic Research Grant
Review; NIH/National Cancer Institute
Special Emphasis Review;
Dichloromethane Peer Review Panel;
Austrian Science Fund Grant Review;
International Life Sciences Institute,
Health and Environmental Science
Institute, Agricultural Chemical Safety
Assessment Steering Committee; CDC/
National Institute for Occupational
Safety and Heatlh Safety and
Occupational Health Study Section and
the EPA-STAR Grant Review Panel. He
has served as President of the Society of
Toxicology, Biological Modeling
Specialty Section. Over the course of his
career Dr. Timchalk has been
acknowledged both for his professional
accomplishments and for his ongoing
interest in supporting the development
of young scientist. His research has been
recognized by awards from the
Environmental Business Journal
(Technical Merit award, 2001), and R &
D 100 Nomination (2004). In addition,
he received the Department of Energy,
Office of Science Outstanding Mentor
Award (2002); and the PNNL, Chester I.
Cooper Mentor of the Year Award
(2003).

List of Subjects

Environmental protection, Pesticides
and pests.

Dated: March 13, 2008.
Mary Belefski,
Acting Director, Office of Science
Coordination and Policy.
[FR Doc. E8-5556 Filed 3—18-08; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OPP-2008-0202; FRL-8355-9]

Lavandulyl Senecioate; Receipt of
Application for Emergency Exemption,
Solicitation of Public Comment

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice.

SUMMARY: EPA has received a specific
exemption request from the California
Department of Pesticide Regulation to
use the pesticide lavandulyl senecioate
(CAS No 23960—-07-8) to treat up to
80,000 acres of raisin and wine grapes
to control the vine mealybug (VMB).

The applicant proposes the use of a
new chemical which has not been
registered by the EPA.

EPA is soliciting public comment
before making the decision whether or
not to grant the exemption.

DATES: Comments must be received on
or before April 3, 2008.

ADDRESSES: Submit your comments,
identified by docket identification (ID)
number EPA-HQ-OPP-2008-0202, by
one of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket’s
normal hours of operation (8:30 a.m. to
4 p.m., Monday through Friday,
excluding legal holidays). Special
arrangements should be made for
deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

Instructions: Direct your comments to
docket ID number EPA-HQ-OPP-2008—
0202. EPA’s policy is that all comments
received will be included in the docket
without change and may be made
available on-line at http://
www.regulations.gov, including any
personal informat