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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2006—-26490; Directorate
Identifier 2006-CE-075-AD; Amendment
39-15481; AD 2008-09-01]

RIN 2120-AA64

Airworthiness Directives; Alpha
Aviation Design Limited (Type
Certificate No. A48EU Previously Held
by APEX Aircraft and AVIONS PIERRE
ROBIN) Model R2160 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
issued by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

To prevent failure of the wing structure
and assembly components due to undetected
fatigue and corrosion * * *

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective May
27, 2008.

On May 27, 2008, the Director of the
Federal Register approved the
incorporation by reference of certain
publications listed in this AD.
ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200

New Jersey Avenue, SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT: Karl
Schletzbaum, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4146; fax: (816)
329-4090.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a supplemental notice of
proposed rulemaking (NPRM) to amend
14 CFR part 39 to include an AD that
would apply to the specified products.
That NPRM was published in the
Federal Register on February 5, 2008
(73 FR 6634). That NPRM proposed to
correct an unsafe condition for the
specified products. The MCALI states:

To prevent failure of the wing structure
and assembly components due to undetected
fatigue and corrosion * * *

The MCAI requires that you inspect the
wing structure and fuselage attachment
and repair any defects that you find.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
Any such differences are highlighted in
a NOTE within the AD.

Costs of Compliance

Based on the service information, we
estimate that this AD will affect 9

products of U.S. registry. We also
estimate that it will take about 15 work-
hours per product to comply with basic
requirements of this AD. The average
labor rate is $80 per work-hour.
Required parts will cost about $1,326
per product.

Based on these figures, we estimate
the cost of this AD to the U.S. operators
to be $22,734 or $2,526 per product.

We have no way to determine what
aircraft will need replacement parts that
may be required based on the results of
any inspection.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.
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We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD Docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains the NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone (800) 647—-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding

the following new AD:

2008-09-01 Alpha Aviation Design Limited
(Type Certificate No. A48EU previously
held by APEX Aircraft and AVIONS
PIERRE ROBIN): Amendment 39-15481;
Docket No. FAA-2006—-26490;
Directorate Identifier 2006—CE-075—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective May 27, 2008.
Affected ADs

(b) None.
Applicability

(c) This AD applies to Model R2160
airplanes, serial numbers 001 through 378,
certificated in any category.
Subject

(d) Air Transport Association of America
(ATA) Code: 57: Wings.
Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

To prevent failure of the wing structure
and assembly components due to undetected
fatigue and corrosion * * *

The MCAI requires that you inspect the wing
structure and fuselage attachment and repair
any defects that you find.

Actions and Compliance

(f) Unless already done, do the following
actions:

(1) Disassemble the wings from the
fuselage and inspect the wing structure and
assembly components using instruction No. 1
in Robin Aviation Service Bulletin No. 123,
revision 3, dated December 23, 1999. If any
defects are found, repair following Robin
Aviation Service Bulletin No. 123, revision 3,
dated December 23, 1999. Use the following
compliance times for the inspection:

(i) For airplanes with less than 4,000 hours
time-in-service (TIS): When the airplane
reaches a total of 3,500 hours TIS or within
the next 100 hours TIS after May 27, 2008
(the effective date of this AD), whichever
occurs later, and thereafter at intervals not to
exceed 750 hours TIS.

(ii) For airplanes with 4,000 hours TIS or
more that have not complied with the special
instruction in paragraph E of Avions Pierre
Robin Service Bulletin No. 123, revision 2,
dated November 14, 1995: Within the next
100 hours TIS after May 27, 2008 (the
effective date of this AD) and thereafter at
intervals not to exceed 750 hours TIS.

(iii) For airplanes with 4,000 hours TIS or
more that have complied with the special
instruction in paragraph E of Avions Pierre
Robin Service Bulletin No. 123, revision 2,
dated November 14, 1995: Within the next
750 hours TIS after May 27, 2008 (the
effective date of this AD) and thereafter at
intervals not to exceed 750 hours TIS.

(2) When the airplane reaches a total of
3,500 hours TIS with original wing-to-
fuselage bolts installed or 3,500 hours TIS of
an airplane since new bolts have been
installed or within the next 100 hours TIS
after May 27, 2008 (the effective date of this
AD), whichever occurs later, do a non-
destructive inspection of the wing-to-fuselage
retaining bolts and replace any bolts that do
not pass this inspection following instruction
No. 2 in Robin Aviation Service Bulletin No.
123, revision 3, dated December 23, 1999.
Thereafter, repetitively inspect wing-to-
fuselage retaining bolts and replace any bolts
that do not pass this inspection every 750
hours TIS following instruction No. 2 in
Robin Aviation Service Bulletin No. 123,
revision 3, dated December 23, 1999.

Note 1: The requirement for a 3,500-hour
inspection is a time since new or time since
installation (that is, the TIS of new bolts).

(3) Within the next 50 hours TIS after re-
assembling the wing and thereafter at
intervals not to exceed 100 hours TIS, inspect
the wing-to-fuselage retaining bolts for
correct torque settings following instruction
No. 3 in Robin Aviation Service Bulletin No.
123, revision 3, dated December 23, 1999.
The required torque value is 22 ft-1b with nut
part number 95.24.39.010. Tighten to 16 ft-
Ib (pre-loading) and then torque from 16 to
22 ft-1b.

FAA AD Differences

Note 2: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Karl Schletzbaum, Aerospace
Engineer, FAA, Small Airplane Directorate,
901 Locust, Room 301, Kansas City, Missouri
64106; telephone: (816) 329—4146; fax: (816)
329-4090. Before using any approved AMOC
on any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCALI Civil Aviation Authority
AD DCA/R2000/28, dated September 28,
2006, and Robin Aviation Mandatory Service
Bulletin No. 123, revision 3, dated December
23, 1999, for related information.

Material Incorporated by Reference

(i) You must use Robin Aviation
Mandatory Service Bulletin No. 123, revision
3, dated December 23, 1999, to do the actions
required by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Alpha Aviation, Ingram
Road, Hamilton Airport, RD 2, Hamilton
2021, New Zealand; telephone: 011 64 7 843
7070;fax: 011 64 7 843 8040; Internet:
http://www.alphaaviation.co.nz.

(3) You may review copies at the FAA,
Central Region, Office of the Regional
Counsel, 901 Locust, Room 506, Kansas City,
Missouri 64106; or at the National Archives
and Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal-register/
cfr/ibr-locations.html.

Issued in Kansas City, Missouri, on April
11, 2008.
James E. Jackson,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E8-8509 Filed 4—21-08; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2007-29065; Directorate
Identifier 2007-NM-142-AD; Amendment
39-15486; AD 2008-09-05]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Boeing Model 747 airplanes. This AD
requires inspecting the trunnion fork
assembly of the wing landing gears to
determine the part number and serial
number and to determine the category of
the trunnion fork assemblies. For certain
airplanes, this AD also requires, if
necessary, various inspections to detect
discrepancies of the trunnion fork
assemblies, related investigative/
corrective actions, and a terminating
action. This AD results from a report of
a fractured trunnion fork assembly. We
are issuing this AD to prevent a
fractured trunnion fork assembly, which
could result in the collapse of a wing
landing gear on the ground and possible
damage to hydraulic equipment and the
aileron and spoiler cables. Such damage
could result in reduced controllability
of the airplane.

DATES: This AD is effective May 27,
2008.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of May 27, 2008.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124-2207.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (telephone 800-647-5527)
is the Document Management Facility,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT: Gary
Oltman, Aerospace Engineer, Airframe
Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98057-3356; telephone (425) 917-6443;
fax (425) 917-6590.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an airworthiness
directive (AD) that would apply to
certain Boeing Model 747 airplanes.
That NPRM was published in the
Federal Register on August 31, 2007 (72
FR 50282). That NPRM proposed to
require inspecting the trunnion fork
assembly of the wing landing gears to
determine the part number and serial
number and to determine the category of
the trunnion fork assemblies. For certain
airplanes, that NPRM also proposed to
require, if necessary, various
inspections to detect discrepancies of
the trunnion fork assemblies, related
investigative/corrective actions, and a
terminating action.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comments received from
the three commenters.

Request To Revise Initial Compliance
Time

Boeing requests that the compliance
time specified in paragraph (g) of the
NPRM be revised from 18 months to
either 18 months or within 18 months
after the date of issuance of the original
Standard Certificate of Airworthiness or
the original Export Certificate of
Airworthiness, whichever occurs later.
Boeing states that operators of airplanes
delivered more than 18 months after the
effective date of the AD will be unable
to comply with the requirements of
paragraph (g) of the NPRM.

We do not agree. We have confirmed
with Boeing that affected airplanes
currently in production are compliant
with the requirements of this AD.
Therefore, for affected airplanes
delivered after the effective date of the
AD, no additional time will be
necessary to comply with the
requirements of paragraph (g) of this
AD. We have made no change to the
compliance time specified in paragraph
(g) of this AD in this regard.

Requests To Allow Review of
Maintenance or Delivery Records

Boeing and Lufthansa request that, for
clarification purposes, paragraph (g) of
the NPRM be revised to allow review of

maintenance or delivery records instead
of doing the proposed inspection. The
commenters note that such an
alternative is specified in paragraphs 3.
and 4. of Part 1 of the Accomplishment
Instructions of Boeing Alert Service
Bulletin 747-32A2482. Boeing notes
that we have included a similar
provision in other ADs.

We agree with the commenters to
clarify paragraph (g) of this AD. It was
our intent that either the inspection or
record review be done in accordance
with the Accomplishment Instructions
of Boeing Alert Service Bulletin 747—
32A2482. Therefore, we have revised
paragraph (g) of the AD accordingly.

Request To Allow a Magnetic-Particle
Inspection

Boeing requests that we allow a
magnetic-particle inspection in
accordance with Boeing Standard
Operating Procedure Manual 20-20-01
as an alternative to the high frequency
eddy current inspection required by
paragraph (h)(1) of the NPRM. Boeing
states that it intended the HFEC
inspection to be done “in-situ” by the
operators. Boeing also states that one
operator intends to remove the trunnion
forks from the airplane and inspect
them for cracks at an overhaul facility
that has magnetic-particle inspection
capability. In addition, Boeing states
that it intends to add this option in the
next revision of Boeing Alert Service
Bulletin 747-32A2482, if revised.

We partially agree. We acknowledge
that a magnetic-particle inspection may
be done instead of an HFEC inspection;
however, Boeing has not completed
developing procedures for a revised
service bulletin. We may consider
approving the revised service bulletin as
an alternative method of compliance
(AMOC) once it has been completed.
Paragraph (k) of this AD provides for
operators’ requests for approval of an
AMOC to address these unique
circumstances. Therefore, we have made
no change to this AD in this regard.

Request To Include a Parts Installation
Paragraph

Boeing requests that we add a parts
installation paragraph to the NPRM for
Category A, B, C, or D trunnion fork
assemblies that are installed after the
terminating action specified in Boeing
Alert Service Bulletin 747-32A2482 has
been done (i.e., Part 5 of the
Accomplishment Instructions of the
service bulletin). Boeing states that such
a paragraph will ensure that the actions
specified in the service bulletin are
done on spare parts within the
compliance times mandated by the
NPRM. Boeing is concerned about
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landing gear parts being interchanged
between airplanes.

We partially agree. We acknowledge
that spare parts must be addressed due
to the interchangeability of landing
gears. However, it is not necessary to
change the AD. The AD refers to Boeing
Alert Service Bulletin 747-32A2482 as
the appropriate source of service
information for doing the required
actions. Note (b) of Tables 4 (for
Categories A and C trunnion fork
assemblies) and 5 (for Categories B and
D trunnion fork assemblies) of
paragraph 1.E, “Compliance,” of the
service bulletin specifies that the
following three types of trunnion fork
assemblies can be installed:

1. New trunnion fork assembly;

2. Category Not Affected trunnion fork
assembly; or

3. Category B (Group 1 airplanes) or
D (Group 2 airplanes) trunnion fork
assembly on which Part 3 or Part 4 of
Boeing Alert Service Bulletin 747—
32A2482 has been done.

Once the compliance threshold has
been reached for doing the terminating
action required by this AD, operators are
prohibited under 14 CFR 39.3 from
replacing a trunnion fork assembly with
an assembly other than one identified in
note (b) of Tables 4 and 5. Therefore, we
have made no change to the final rule
in this regard.

Request To Correct Typographical
Errors

Boeing requests that the categories
specified in the first column in Table 1
of the NPRM be corrected to match
those specified in Tables 4 and 5 of
paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 747-32A2482.
Boeing states that ““Categories A and D
should be “Categories A and C” in
paragraph (h)(1) of Table 1, and
“Categories B and C” should be
“Categories B and D” in paragraph (h)(2)
of Table 1.

We agree that two typographical
errors appear in Table 1 of the NPRM.

It was our intent to align the categories
of Table 1 with those in Tables 4 and

5 of paragraph 1.E., “Compliance,” of
Boeing Alert Service Bulletin 747—
32A2482. Therefore, we have revised
this AD accordingly.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We also determined that these changes
will not increase the economic burden
on any operator or increase the scope of
the AD.

Costs of Compliance

There are about 1,055 airplanes of the
affected design in the worldwide fleet.
This AD affects about 215 airplanes of
U.S. registry. The required inspection
for part number, serial number, and
category takes about 1 work hour per
airplane, at an average labor rate of $80
per work hour. Based on these figures,
the estimated cost of the inspection
required by this AD for U.S. operators
is $17,200, or $80 per airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2008-09-05 Boeing: Amendment 39-15486.
Docket No. FAA-2007—-29065;
Directorate Identifier 2007-NM-142-AD.

Effective Date

(a) This airworthiness directive (AD) is
effective May 27, 2008.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Boeing Model 747—
100, 747-100B, 747-100B SUD, 747-200B,
747-200C, 747-200F, 747-300, 747-400,
747-400D, 747—400F, 747SR, and 747SP
series airplanes, certificated in any category;
as identified in Boeing Alert Service Bulletin
747-32A2482, dated June 14, 2007.

Unsafe Condition

(d) This AD results from a report of a
fractured trunnion fork assembly. We are
issuing this AD to prevent a fractured
trunnion fork assembly, which could result
in the collapse of a wing landing gear on the
ground and possible damage to hydraulic
equipment and the aileron and spoiler cables.
Such damage could result in reduced
controllability of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Service Bulletin

(f) The term “‘service bulletin,” as used in
this AD, means Boeing Alert Service Bulletin
747-32A2482, dated June 14, 2007.

Initial Inspection for Part Number, Serial
Number, and Category

(g) Within 18 months after the effective
date of this AD, inspect the pad-up area on
the forward upper inboard surface of the
trunnion fork assembly of both the left and
right wing landing gears to determine the
part number and serial number and to
determine the category of the trunnion fork
assemblies. A review of airplane
maintenance or delivery records is acceptable
instead of the inspection if the part number
and serial number of the installed fork
assembly can be conclusively determined
from that review. Do the actions in
accordance with the Accomplishment
Instructions of the service bulletin.
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Follow-On Actions for Category A, B, C, or
D Trunnion Fork Assemblies

(h) If any part number and serial number
identified as Category A, B, C, or D in Tables
2 and 3 of paragraph 1.E., “Compliance,” of

the service bulletin is found installed during
the inspection required by paragraph (g) of
this AD: At the applicable compliance time(s)
listed in Table 4 or 5 of paragraph 1.E.,
“Compliance,” of the service bulletin, except
as provided by paragraph (i) of this AD, do

the applicable action(s) in Table 1 of this AD
and applicable related investigative/
corrective actions, in accordance with the
Accomplishment Instructions of the service
bulletin.

TABLE 1.—REQUIREMENTS FOR CATEGORY A, B, C, OR D TRUNNION FORK ASSEMBLIES

For— Do—

And—

Or—

(1) Categories A and C trunnion
fork assemblies.

(2) Categories B and D trunnion
fork assemblies.

A detailed inspection for damage
to the protective finish and for
corrosion of the trunnion fork
assembly and a high frequency
eddy current (HFEC) inspection
to detect cracks (Part 2).

An ultrasonic inspection to deter-
mine the wall thickness in the
area forward of the outer cyl-
inder attach lugs in 8 zones,
and a hardness measurement
(Part 3).

applicable (Part 3).

An ultrasonic inspection to deter-
mine the wall thickness in the
area forward of the outer cyl-
inder attach lugs in 8 zones,
and a hardness measurement if

[N\ [o] o[- S

Do the terminating action (Part 5).

None.

(i) Where paragraph 1.E., “Compliance,” of
the service bulletin specifies a compliance
time after the date on the service bulletin,
this AD requires compliance within the
specified compliance time after the effective
date of this AD.

Terminating Action

(j) Replacing the trunnion fork assembly of
the wing landing gear with a trunnion fork
assembly identified in Part 5 of the
Accomplishment Instructions of the service
bulletin, in accordance with and at the
applicable time specified in Table 4 or 5 of
paragraph 1.E., “Compliance,” of the service
bulletin, constitutes terminating action for
the requirements of this AD for that side
only.

Alternative Methods of Compliance
(AMOCs)

(k)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOCs for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

Material Incorporated by Reference

(1) You must use Boeing Alert Service
Bulletin 747-32A2482, dated June 14, 2007,
to do the actions required by this AD, unless
the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124-2207.

(3) You may review copies of the service
information incorporated by reference at the

FAA, Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington; or at
the National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal_register/
code_of federal _regulations/
ibr_locations.html.

Issued in Renton, Washington, on April 14,
2008.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E8-8530 Filed 4-21-08; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2008-0031; Directorate
Identifier 2007-NM-313-AD; Amendment
39-15484; AD 2008-09-04]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model DC-8-31, DC-8-32,
DC-8-33, DC-8-41, DC—8-42, and DC-
8-43 Airplanes; Model DC-8-50 Series
Airplanes; Model DC-8F-54 and DC-
8F-55 Airplanes; Model DC—-8-60
Series Airplanes; Model DC—8-60F
Series Airplanes; Model DC-8-70
Series Airplanes; and Model DC-8-70F
Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all
McDonnell Douglas airplanes identified

above. This AD requires revising the
FAA-approved maintenance program to
incorporate new airworthiness
limitations for fuel tank systems to
satisfy Special Federal Aviation
Regulation No. 88 requirements. This
AD results from a design review of the
fuel tank systems. We are issuing this
AD to prevent the potential for ignition
sources inside fuel tanks caused by
latent failures, alterations, repairs, or
maintenance actions, which, in
combination with flammable fuel
vapors, could result in a fuel tank
explosion and consequent loss of the
airplane.

DATES: This AD is effective May 27,
2008.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of May 27, 2008.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Long Beach
Division, 3855 Lakewood Boulevard,
Long Beach, California 90846, Attention:
Data and Service Management, Dept.
C1-L5A (D800-0024).

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (telephone 800-647-5527)
is the Document Management Facility,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
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1200 New Jersey Avenue, SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Samuel Lee, Aerospace Engineer,
Propulsion Branch, ANM—-140L, FAA,
Los Angeles Aircraft Certification
Office, 3960 Paramount Boulevard,
Lakewood, California 90712-4137;
telephone (562) 627-5262; fax (562)
627-5210.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an airworthiness
directive (AD) that would apply to all
McDonnell Douglas Model DC-8-31,
DC-8-32, DC-8-33, DC-8—-41, DC-8-42,
and DC-8—43 airplanes; Model DC-8-50
series airplanes; Model DC-8F—54 and
DC-8F-55 airplanes; Model DC-8-60
series airplanes; Model DC—-8—60F series
airplanes; Model DC-8-70 series
airplanes; and Model DC-8—-70F series
airplanes. That NPRM was published in
the Federal Register on January 18,
2008 (73 FR 3419). That NPRM
proposed to require revising the FAA-
approved maintenance program to
incorporate new airworthiness
limitations for fuel tank systems to
satisfy Special Federal Aviation
Regulation No. 88 requirements.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comments received from
the one commenter, Boeing.

Changes Made to This AD

For standardization purposes, we
have revised this AD in the following
ways:

e We have added a new paragraph (h)
to this AD to specify that no alternative
inspections, inspection intervals, or
critical design configuration control
limitations (CDCCLs) may be used
unless they are part of a later approved
revision of the Boeing DC—8 Special
Compliance Item Report, MDC—
02K9030, Revision A, dated August 8,
2006 (hereafter referred to as “Report
MDC-02K9030”’), or unless they are
approved as an alternative method of
compliance (AMOQC). Inclusion of this
paragraph in the AD is intended to
ensure that the AD-mandated
airworthiness limitations changes are
treated the same as the airworthiness
limitations issued with the original type
certificate. We have renumbered the
subsequent paragraphs accordingly.

e We have simplified the language in
Note 1 of this AD to clarify that an
operator must request approval for an
AMOC if the operator cannot

accomplish the required inspections
because an airplane has been previously
modified, altered, or repaired in the
areas addressed by the required
inspections.

Request To Revise Note 1

Boeing requests that we revise Note 1
of the NPRM to clarify that deviations
from the AWLs specified in Report
MDC-02K9030, should be approved as
an AMOC according to paragraph (h) of
the NPRM. Boeing states that Note 1 of
the NPRM might be interpreted to mean
that the Airworthiness Limitations
(AWLs) specified in Report MDC—
02K9030 must be revised to reflect
modifications, alterations, or repairs
that are initiated by an operator and
outside of Boeing’s design cognizance
and responsibility. Boeing requests that
we revise Note 1 as follows:

¢ Replace the words “revision to”
with “deviation from” in the last
sentence.

e Delete the words “(f), or” and “as
applicable” from the last sentence.

As stated previously, we have
simplified the language in Note 1 of this
AD for standardization with other
similar ADs. The language the
commenter requests we change does not
appear in the revised note; therefore, no
additional change to this AD is
necessary in this regard.

Request To Clarify Approval of
Component Maintenance Manual
(CMM) Changes

Boeing requests that we revise the
heading and certain wording for the
“Changes to Component Maintenance
Manuals (CMMs) Cited in Fuel Tank
System AWLs” section of the NPRM.
Boeing believes that section was
intended to address situations where an
operator chooses to deviate from the
procedures in the CMM referenced in
Report MDC-02K9030. Boeing states
that its proposed changes are intended
to clarify that only deviations proposed
by an operator require approval of the
Manager, Los Angeles Aircraft
Certification Office, FAA. Boeing further
states that wording in the NPRM could
be interpreted to mean that approval of
a CMM in its entirety, including any
future CMM revisions by Boeing, would
require direct approval of the Manager,
Los Angeles, ACO, or governing
regulatory authority. Specifically,
Boeing requests that we revise that
section as follows:

e Revise the heading to “Deviations
from Component Maintenance Manuals
(CMMs) Cited in Fuel Tank System
AWLs.”

¢ Revise the third sentence to state
that the Manager, Los Angeles ACO,

must approve ‘“‘any deviations from” the
CMMs “as defined in Report MDG—
02K9030.”

¢ Replace the words “revision of”
with “deviation from” in the fourth
sentence.

¢ Revise the fourth sentence to state
that those CMMs “as defined in Report
MDC-02K9030” will be handled like a
change to the AWL itself.

e Delete the entire last sentence.

We agree that clarification is
necessary. Our intent is that any
deviation from the CMMs as defined in
Report MDC-02K9030 must be
approved by the Manager, Los Angeles
ACO, or the governing regulatory
authority, before those deviations can be
used. However, we have not changed
the AD as suggested by the commenter,
since the “Changes to Component
Maintenance Manuals (CMMs) Cited in
Fuel Tank System AWLs” section of the
NPRM is not retained in this final rule.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting the AD
as proposed with the changes described
previously. We also determined that
these changes will not increase the
economic burden on any operator or
increase the scope of the AD.

Costs of Compliance

We estimate that this AD affects 125
airplanes of U.S. registry. We also
estimate that it takes about 1 work-hour
per product to comply with this AD.
The average labor rate is $80 per work-
hour. Based on these figures, we
estimate the cost of this AD to U.S.
operators to be $10,000, or $80 per
product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
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products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2008-09-04 McDonnell Douglas:
Amendment 39-15484. Docket No.
FAA—-2008-0031; Directorate Identifier
2007-NM-313-AD.

Effective Date

(a) This airworthiness directive (AD) is
effective May 27, 2008.

Affected ADs

(b) None.
Applicability

(c) This AD applies to all McDonnell
Douglas Model DC-8-31, DC-8-32, DC-8—
33, DC-8-41, DC-8-42, and DC-8—43
airplanes; Model DC-8-51, DC-8-52, DC-8—
53, and DC—8-55 airplanes; Model DC-8F-54
and DC-8F-55 airplanes; Model DC-8-61,
DC-8-62, and DC—8-63 airplanes; Model
DC-8-61F, DC-8-62F, and DC-8-63F
airplanes; Model DC-8-71, DC-8-72, and
DC-8-73 airplanes; and Model DC-8-71F,
DC-8-72F, and DC—8-73F airplanes;
certificated in any category.

Note 1: This AD requires revisions to
certain operator maintenance documents to
include new inspections. Compliance with
these inspections is required by 14 CFR
91.403(c). For airplanes that have been
previously modified, altered, or repaired in
the areas addressed by these inspections, the
operator may not be able to accomplish the
inspections described in the revisions. In this
situation, to comply with 14 CFR 91.403(c),
the operator must request approval for an
alternative method of compliance (AMOC) in
accordance with paragraph (i) of this AD. The
request should include a description of
changes to the required inspections that will
ensure the continued operational safety of
the airplane.

Unsafe Condition

(d) This AD results from a design review
of the fuel tank systems. We are issuing this
AD to prevent the potential for ignition
sources inside fuel tanks caused by latent
failures, alterations, repairs, or maintenance
actions, which, in combination with
flammable fuel vapors, could result in a fuel
tank explosion and consequent loss of the
airplane.

Compliance

(e) Comply with this AD within the
compliance times specified, unless already
done.

Revise the FAA-Approved Maintenance
Program

(f) Before December 16, 2008, revise the
FAA-approved maintenance program to
incorporate the information specified in
Appendixes B, C, and D of the Boeing DC—
8 Special Compliance Item Report, MDC—
02K9030, Revision A, dated August 8, 2006.

Accomplishing the revision in accordance
with a later revision of the Boeing DC—-8
Special Compliance Item Report, MDC—
02K9030, is an acceptable method of
compliance if the revision is approved by the
Manager, Los Angeles Aircraft Certification
Office (ACO), FAA.

No Reporting Requirement

(g) Although the Boeing DC-8 Special
Compliance Item Report, MDC-02K9030,
Revision A, dated August 8, 2006, specifies
to submit certain information to the
manufacturer, this AD does not require that
action.

No Alternative Inspections, Inspection
Intervals, or Critical Design Configuration
Control Limitations (CDCCLs)

(h) After accomplishing the applicable
actions specified in paragraph (f) of this AD,
no alternative inspections, inspection
intervals, or CDCCLs may be used unless the
inspections, intervals, or CDCCLs are part of
a later revision of Boeing DC-8 Special
Compliance Item Report, MDG-02K9030,
Revision A, dated August 8, 2006, that is
approved by the Manager, Los Angeles ACO;
or unless the inspections, intervals, or
CDCCLs are approved as an AMOC in
accordance with the procedures specified in
paragraph (i) of this AD.

AMOCs

(i)(1) The Manager, Los Angeles ACO,
FAA, ATTN: Samuel Lee, Aerospace
Engineer, Propulsion Branch, ANM—-140L,
3960 Paramount Boulevard, Lakewood,
California 90712—-4137; telephone (562) 627—
5262; fax (562) 627-5210; has the authority
to approve AMOCs for this AD, if requested
using the procedures found in 14 CFR 39.19.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

Material Incorporated by Reference

(j) You must use Boeing DC-8 Special
Compliance Item Report, MDC-02K9030,
Revision A, dated August 8, 2006, to do the
actions required by this AD, unless the AD
specifies otherwise. (The revision date for
this document is identified only on the title
page and in the “Index of Page Changes”
section of the document.) This document
contains the following effective pages:

Pages

Revision Date

Index of Page Changes Pages i through iii

August 8, 2006.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Long Beach Division, 3855

Lakewood Boulevard, Long Beach, California
90846, Attention: Data and Service
Management, Dept. C1-L5A (D800-0024).

(3) You may review copies of the service
information incorporated by reference at the
FAA, Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington; or at

the National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html.
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Issued in Renton, Washington, on April 4,
2008.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E8—8532 Filed 4-21-08; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2008-0410; Directorate
Identifier 2007-NM-362—-AD; Amendment
39-15485; AD 2006-12—-10 R1]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747-400 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is revising an
existing airworthiness directive (AD)
that applies to certain Boeing Model
747-400 series airplanes. That AD
currently requires inspecting the
support bracket of the crew oxygen
cylinder installation to determine the
manufacturing date marked on the
support, and performing corrective
action if necessary. This new AD retains
all the requirements of the existing AD
and expands the applicability of the
existing AD to include certain airplanes
that are not on the U.S. Register. This
AD results from a report indicating that
certain oxygen cylinder supports may
not have been properly heat-treated. We
are issuing this AD to prevent failure of
the oxygen cylinder support under the
most critical flight load conditions,
which could cause the oxygen cylinder
to come loose and leak oxygen. Leakage
of oxygen could result in oxygen being
unavailable for the flightcrew or could
result in a fire hazard in the vicinity of
the leakage.

DATES: Effective May 7, 2008.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of May 7, 2008.

On July 17, 2006 (71 FR 33604, June
12, 2006), the Director of the Federal
Register approved the incorporation by
reference of Boeing Special Attention
Service Bulletin 747-35-2114, dated
December 19, 2002.

We must receive comments on this
AD by June 23, 2008.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this AD, contact Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124-2207.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (telephone 800-647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Robert Hettman, Aerospace Engineer,
Cabin Safety and Environmental
Systems Branch, ANM-150S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 917-6457; fax (425) 917—6590.

SUPPLEMENTARY INFORMATION:
Discussion

On May 31, 2006, we issued AD
2006-12-10, amendment 39-14635 (71
FR 33604, June 12, 2006), for certain
Boeing Model 747-400 series airplanes
(i.e., those identified in Boeing Special
Attention Service Bulletin 747-35—
2114, dated December 19, 2002). That
AD requires inspecting the support
bracket of the crew oxygen cylinder
installation to determine the
manufacturing date marked on the
support, and performing corrective
action if necessary. That AD resulted
from a report indicating that certain
oxygen cylinder supports may not have
been properly heat-treated. We issued
that AD to prevent failure of the oxygen
cylinder support under the most critical
flight load conditions, which could
cause the oxygen cylinder to come loose
and leak oxygen. Leakage of oxygen
could result in oxygen being unavailable

for the flightcrew or could result in a
fire hazard in the vicinity of the leakage.

Actions Since Existing AD Was Issued

Since we issued AD 2006—-12-10,
Boeing issued Special Attention Service
Bulletin 747-35-2114, Revision 1, dated
June 7, 2007, to add airplanes to the
effectivity of the service bulletin. With
the exception of the added airplanes,
the actions specified in Revision 1 are
the same as those specified in Boeing
Special Attention Service Bulletin 747—
35—2114, dated December 19, 2002
(referenced as a source of service and
applicability information in AD 2006—
12-10).

FAA’s Determination and Requirements
of This AD

The unsafe condition described
previously is likely to exist or develop
on other airplanes of the same type
design. For this reason, we are issuing
this AD to revise AD 2006—12-10. This
new AD retains the requirements of the
existing AD. This AD also adds new
airplanes to the applicability.

Costs of Compliance

No airplane added to the applicability
of this AD is currently on the U.S.
Register. However, if any affected
airplane is imported and placed on the
U.S. Register in the future, it will be
subject to the per-airplane cost specified
below.

There are about 83 airplanes of the
affected design in the worldwide fleet.
This AD affects about 15 airplanes of
U.S. registry. The required inspection
will take about 1 work hour per
airplane, at an average labor rate of $80
per work hour. Based on these figures,
the estimated cost of this AD for U.S.
operators is $1,200, or $80 per airplane.

FAA’s Determination and Requirements
of This AD

No additional airplanes affected by
this AD are on the U.S. Register. We are
issuing this AD because the unsafe
condition described previously is likely
to exist or develop on other products of
the(se) same type design(s) that could be
registered in the United States in the
future. This AD requires inspecting the
support bracket of the crew oxygen
cylinder installation to determine the
manufacturing date marked on the
support, and performing corrective
action if necessary.

Since no additional airplanes that are
U.S. registered are affected by this AD,
notice and opportunity for public
comment before issuing this AD are
unnecessary.
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Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not provide you with notice and
an opportunity to provide your
comments before it becomes effective.
However, we invite you to send any
written data, views, or arguments about
this AD. Send your comments to an
address listed under the ADDRESSES
section. Include “Docket No. FAA-
2008-0410; Directorate Identifier 2007—
NM-362—AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this AD. We will consider all
comments received by the closing date
and may amend this AD because of
those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13
by removing amendment 39-14635 (71
FR 33604, June 12, 2006) and adding the
following new airworthiness directive
(AD):

2006-12-10 R1 Boeing: Amendment 39—
15485. Docket No. FAA-2008-0410;
Directorate Identifier 2007-NM-362—AD.

Effective Date
(a) This AD becomes effective May 7, 2008.

Affected ADs

(b) This AD revises AD 2006—12—-10.
Applicability

(c) This AD applies to Boeing Model 747—
400 series airplanes, certificated in any
category, as identified in Boeing Special
Attention Service Bulletin 747-35-2114,
Revision 1, dated June 7, 2007.

Unsafe Condition

(d) This AD results from a report indicating
that certain oxygen cylinder supports may
not have been properly heat-treated. We are
issuing this AD to prevent failure of the
oxygen cylinder support under the most
critical flight load conditions, which could
cause the oxygen cylinder to come loose and
leak oxygen. Leakage of oxygen could result
in oxygen being unavailable for the
flightcrew or could result in a fire hazard in
the vicinity of the leakage.

Compliance

(e) You are responsible for having the
actions required by this AD performed within

the compliance times specified, unless the
actions have already been done.

Inspection and Corrective Action

(f) At the compliance time specified in
paragraph (f)(1) or (f)(2) of this AD as
applicable, except as provided by paragraph
(g) of this AD: Inspect the support bracket of
the crew oxygen cylinder installation to
determine the manufacturing date marked on
the support, and do the corrective action as
applicable, by doing all of the actions in
accordance with the Accomplishment
Instructions of Boeing Special Attention
Service Bulletin 747-35—-2114, dated
December 19, 2002; or Revision 1, dated June
7, 2007. Corrective action, if applicable, must
be done before further flight after the
inspection. After the effective date of this AD
only Revision 1 of the service bulletin may
be used.

(1) For airplanes identified in Boeing
Special Attention Service Bulletin 747-35—
2114, dated December 19, 2002: Within 18
months after July 17, 2006 (the effective date
of AD 2006-12-10).

(2) For airplanes not identified in Boeing
Special Attention Service Bulletin 747-35—
2114, dated December 19, 2002: Within 18
months after the effective date of this AD.

(g) If the configuration of the crew oxygen
cylinder installation is changed from a one-
cylinder to a two-cylinder configuration: Do
the actions required by paragraph (f) of this
AD before further flight after the change in
configuration, or at the applicable time
specified in paragraph (g)(1) or (g)(2),
whichever is later.

(1) For airplanes identified in Boeing
Special Attention Service Bulletin 747-35—
2114, dated December 19, 2002: Within 18
months after July 17, 2006.

(2) For airplanes not identified in Boeing
Special Attention Service Bulletin 747-35—
2114, dated December 19, 2002: Within 18
months after the effective date of this AD.

Parts Installation

(h) At the time specified in paragraph
(h)(1) or (h)(2) of this AD as applicable, no
person may install an oxygen cylinder
support bracket having part number
65B68258-2 and having a manufacturing
date between 10/01/98 and 03/09/01
inclusive (meaning, a manufacturing date of
10/01/98 or later and 03/09/01 or earlier).

(1) For airplanes identified in Boeing
Special Attention Service Bulletin 747-35—
2114, dated December 19, 2002: As of July
17, 2006.

(2) For airplanes not identified in Boeing
Special Attention Service Bulletin 747-35—
2114, dated December 19, 2002: As of the
effective date of this AD.

Alternative Methods of Compliance
(AMOCs)

(1)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGC:s for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
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notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(3) AMOCs approved previously in
accordance with AD 2006-12-10, are
approved as AMOCs for the corresponding
provisions of paragraph (f) and (g) of this AD.

Material Incorporated by Reference

(j) You must use Boeing Special Attention
Service Bulletin 747-35—-2114, dated
December 19, 2002; or Boeing Special
Attention Service Bulletin 747-35-2114,
Revision 1, dated June 7, 2007; as applicable;
to perform the actions that are required by
this AD, unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
Boeing Special Attention Service Bulletin
747-35-2114, Revision 1, dated June 7, 2007,
in accordance with 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) On July 17, 2006 (71 FR 33604, June 12,
2006), the Director of the Federal Register
approved the incorporation by reference of
Boeing Special Attention Service Bulletin
747-35-2114, dated December 19, 2002.

(3) Contact Boeing Commercial Airplanes,
P.O. Box 3707, Seattle, Washington 98124—
2207, for a copy of this service information.
You may review copies at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington 98057—
3356; or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal-register/
cfr/ibr-locations.html.

Issued in Renton, Washington, on April 14,
2008.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E8-8531 Filed 4—21-08; 8:45 am]
BILLING CODE 4910-13-P

PEACE CORPS

22 CFR Part 304
RIN 0420-AA23

Claims Against the Government Under
the Federal Tort Claims Act

AGENCY: Peace Corps.
ACTION: Direct final rule.

SUMMARY: The Peace Corps is revising
its regulations concerning claims filed
under the Federal Tort Claims Act. This
change clarifies the Chief Financial
Officer’s authority to approve claims for
amounts under $5,000.

DATES: This direct final rule is effective
on June 19, 2008, without further action,
unless adverse comment is received by
Peace Corps by June 5, 2008. If adverse
comment is received, Peace Corps will
publish a timely withdrawal of the rule
in the Federal Register.

ADDRESSES: You may submit comments
by e-mail to sglasow@peacecorps.gov.
Include RIN 0420-AA23 in the subject
line of the message. You may also
submit comments by mail to Suzanne
Glasow, Office of the General Counsel,
Peace Corps, Suite 8200, 1111 20th
Street, NW., Washington, DC 20526.
Contact Suzanne Glasow for copies of
comments.

FOR FURTHER INFORMATION CONTACT:
Suzanne Glasow, Associate General
Counsel, 202-692-2150,
sglasow@peacecorps.gov.

SUPPLEMENTARY INFORMATION: The Chief
Financial Officer will be the final
deciding authority for claims worth less
than $5,000.

Section-by-Section Analysis
Section 304.10

Subpart (b) is amended to reflect the
fact that the Chief Financial Officer will
make final determinations for claims
worth less than $5,000.

Executive Order 12866

This regulation has been determined
to be non-significant within the
meaning of Executive Order 12866.

Regulatory Flexibility Act of 1980 (5
U.S.C. 605(b))

This regulatory action will not have a
significant adverse impact on a
substantial number of small entities.

Unfunded Mandates Act of 1995 (Sec.
202, Pub. L. 104-4)

This regulatory action does not
contain a Federal mandate that will
result in the expenditure by state, local,
and tribal governments, in aggregate, or
by the private sector of $100 million or
more in any one year.

Paperwork Reduction Act of 1995 (44
U.S.C., Chapter 35)

This regulatory action will not impose
any additional reporting or
recordkeeping requirements under the
Paperwork Reduction Act.

Federalism (Executive Order 13132)

This regulatory action does not have
Federalism implications, as set forth in
Executive Order 13132. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

List of Subjects

Claims.

m Accordingly, under the authority of 22
U.S.C. 2503(b) and 28 U.S.C. 2672,

Peace Corps amends the Code of Federal
Regulations, Title 22, Chapter III, as
follows:

PART 304—CLAIMS AGAINST THE
GOVERNMENT UNDER THE FEDERAL
TORT CLAIMS ACT

m 1. The authority citation for part 304
continues to read as follows:

Authority: 28 U.S.C. 2672; 22 U.S.C.
2503(b); E.O. 12137, as amended.

m 2.In § 304.10, paragraph (b) is revised
to read as follows:

§304.10 Review of claim.
* * * * *

(b) After legal review and
recommendation by the General
Counsel, the Director of the Peace Corps
will make a written determination on
the claim, unless the claim is worth less
than $5,000, in which case the Chief
Financial Officer will make the written
determination.

Dated: April 16, 2008.
Carl R. Sosebee,
Acting General Counsel.
[FR Doc. E8-8658 Filed 4—21-08; 8:45 am]
BILLING CODE 6015-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 51
[EPA-HQ-OAR-2004-0439, FRL-8556-2]
RIN 2060-AN12

Petition for Reconsideration and
Withdrawal of Findings of Significant
Contribution and Rulemaking for
Georgia for Purposes of Reducing
Ozone Interstate Transport

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: In this action, EPA is
amending a final rule it issued under
Section 110 of the Clean Air Act (CAA)
related to the transport of nitrogen
oxides (NOx). On April 21, 2004, we
issued a final rule (Phase II NOx SIP
Call Rule) that required the State of
Georgia (Georgia) to submit revisions to
its State Implementation Plan (SIP) to
include provisions that prohibit
specified amounts of NOx emissions—
one of the precursors to ozone (smog)
pollution—for the purposes of reducing
NOx and ozone transport across State
boundaries in the eastern half of the
United States. This rule became
effective on June 21, 2004.
Subsequently, the Georgia Coalition
for Sound Environmental Policy (GCSEP
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or Petitioners) filed a Petition for
Reconsideration requesting that EPA
reconsider the applicability of the NOx
SIP Call Rule to Georgia.

In response to this Petition, and based
upon review of additional available
information, EPA proposed to remove
Georgia from the NOx SIP Call Rule.
(June 8, 2007). Specifically, EPA
proposed to rescind the applicability of
the requirements of the Phase II NOx
SIP Call Rule to Georgia, only. Six
parties commented on the proposed
rule. No requests were made to hold a
public hearing. After considering these
comments, EPA is issuing a final rule as
proposed.

DATES: This final rule is effective on
May 22, 2008.

ADDRESSES: The EPA has established a
docket for this action, identified by
Docket ID No. EPA-HQ-OAR-2005—
0439. All documents in the docket are
listed in the http://www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in http://
www.regulations.gov or in hard copy at
the Air Docket, EPA/DC, EPA West,
Room 3334, 1301 Constitution Ave.,
NW., Washington, DC. This Docket
Facility is open from 8:30 a.m. to 4:30
p.m., Monday through Friday, excluding
legal holidays. The telephone number
for the Public Reading Room is (202)
566—1744, and the telephone number for
the Air Docket is (202) 566—1742.

FOR FURTHER INFORMATION CONTACT: Tim
Smith, Air Quality Policy Division,
Geographic Strategies Group, (C539-04),
Environmental Protection Agency,
Research Triangle Park, NC 27711,
telephone (919) 541-4718, e-mail
smith.tim@epa.gov. For legal questions,
please contact Winifred Okoye, U.S.
EPA, Office of General Counsel, Mail
Code 2344A, 1200 Pennsylvania
Avenue, NW., Washington, DC 20460,
telephone (202) 564—5446, e-mail at
okoye.winifred@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information
A. Does this Action Apply to Me?

This action removes the applicability
of certain requirements related to NOx
emissions in Georgia. If these
requirements were not removed, they
would potentially affect electric
utilities, cement manufacturing, and

industries employing large stationary
source internal combustion engines.

B. How Is This Preamble Organized?

The information presented in this
preamble is organized as follows:

I. General Information
A. Does This Action Apply to Me?
B. How Is This Preamble Organized?
II. Background
A. Background on NOx SIP Call Rule,
Subsequent Litigation and Rulemaking
Related to Georgia
B. GCSEP Requests Related to Phase I NOx
SIP Call Rule
III. Proposed Response to GCSEP’s Petition
for Reconsideration
A. Proposed Action
B. Rationale for Proposed Action
C. Final Action
IV. Response to Comments on Proposal
A. Legal Rationale
B. Emissions Cap
C. Comparison With the Atlanta State
Implementation Plan
D. Other Issues
V. Statutory and Executive Order Reviews
A. Executive Order 12866: Regulatory
Planning and Review
B. Paperwork Reduction Act
C. Regulatory Flexibility Act (RFA)
D. Unfunded Mandates Reform Act
E. Executive Order 13132: Federalism
F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments
G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks
H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use
I. National Technology Transfer
Advancement Act
J. Executive Order 12898: Federal Actions
to Address Environmental Justice in
Minority Populations and Low-Income
Populations
K. Congressional Review Act
L. Judicial Review

II. Background

A. Background on NOx SIP Call,
Subsequent Litigation and Rulemaking
Related to Georgia

On October 27, 1998, EPA took final
action to prohibit specified amounts of
emissions of oxides of NOx, one of the
main precursors of ground-level ozone,
from being transported across State
boundaries in the eastern half of the
United States. (The NOx SIP Call Rule)
(63 FR 57356), (October 27, 1998). We
found that sources and emitting
activities in 22 States and the District of
Columbia (23 States) ! were emitting

1The 23 States were Alabama, Connecticut,
Delaware, District of Columbia, Georgia, Illinois,
Indiana, Kentucky, Maryland, Massachusetts,
Michigan, Missouri, North Carolina, New Jersey,
New York, Ohio, Pennsylvania, Rhode Island,
South Carolina, Tennessee, Virginia, West Virginia,
and Wisconsin (63 FR 57394).

NOx in amounts that significantly
contribute to downwind nonattainment
of the 1-hour ozone national ambient air
quality standard (NAAQS or standard).
(63 FR 57356). We also determined
separately that sources and emitting
activities in these 23 States were
emitting NOx in amounts that
significantly contribute to and interfere
with maintenance of downwind
nonattainment of the 8-hour ozone
NAAQS (63 FR 57358, 57379). To
determine significant contribution, we
examined both the air quality impacts of
emissions and the amount of reductions
that could be achieved through the
application of highly cost-effective
controls. The air quality impacts portion
of our significant contribution analysis
relied on state specific modeling, and
modeling and recommendations by the
Ozone Transport Assessment Group
(OTAG) 62 FR 60335 (November 7,
1997), and 63 FR 57381-57399.

This analysis examined the impact of
upwind emissions on downwind
nonattainment areas. We explained that
a downwind area should be considered,

“nonattainment,” for purposes of section
110(a)(2)(D)(i)(I), under the 1-hour ozone
NAAQS if the area (as of 1994—96 time
period) had nonattainment air quality and if
the area was modeled to have nonattainment
air quality in the year 2007, after
implementation of all measures specifically
required of the area under the CAA as well
as implementation of Federal measures
required or expected to be implemented by
that date.

63 FR 57386; See also 63 FR 57373-75;
62 FR 60324—25. We also explained that
“nonattainment [area] includes areas
that have monitored violations of the
standard and areas that ‘contribute to
ambient air quality in a nearby area’ that
is violating the standard.” 63 FR 57373.
Thus, to qualify as a downwind
nonattainment receptor, an area had to
be both in current nonattainment and
also modeled to have nonattainment air
quality in 2007. An area shown to be in
attainment at either time was not
considered a downwind receptor. 63 FR
57371, 73-75, 57382—-83. See also 63 FR
57385—87 for our discussion on the
determination of downwind
nonattainment receptors.

Further, we assessed each upwind
State’s contribution to 1-hour standard
downwind nonattainment independent
of the State’s contribution to 8-hour
standard nonattainment. 62 FR 60326;
63 FR 57377 and 57395. We determined
and concluded that the level of NOx
emissions reductions necessary to
address the significant contribution for
the 8-hour NAAQS would be achieved
using the same control measures as
required for the 1-hour standard (63 FR
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57446). Therefore, we promulgated only
one NOx emissions budget for each of
the affected upwind States (63 FR
57439). Further, we required these
States to submit revised SIPs,
prohibiting those amounts of NOx
emissions such that any remaining
emissions would not exceed the level
specified in the NOx SIP Call
regulations for that State in 2007. 62 FR
60364—5; 63 FR 57378 and 57426.

With regard to Georgia, we
determined that sources and emitting
activities in Georgia were significantly
contributing to 1-hour standard
nonattainment in Birmingham, Alabama
and Memphis, Tennessee (63 FR 57394).
At the time the NOx SIP Call Rule was
being developed, monitored air quality
data for 1994-1996 indicated that
Memphis, Tennessee had nonattainment
air quality 2 although we had
redesignated the Memphis, Tennessee
nonattainment area as an attainment
area in 1995.3 60 FR 3352 (January 17,
1995). Further, Birmingham, Alabama
was a designated nonattainment area for
the 1-hour ozone NAAQS at the time of
promulgation of the NOx SIP Call rule.
In addition, the modeling done at that
time showed that the Memphis and
Birmingham areas were modeled to
have nonattainment air quality for the 1-
hr standard in the year 2007. Thus, at
that time Memphis, Tennessee and
Birmingham, Alabama were
“nonattainment” for purposes of the
NOx SIP Call Rule.

A number of parties, including certain
States as well as industry and labor
groups, challenged the NOx SIP Call
Rule. Specifically, Georgia and Missouri
industry petitioners, citing the OTAG
modeling and recommendations,
maintained that EPA had record support
for the inclusion of only the eastern part
of the state of Missouri (Missouri), and
northern Georgia as contributing
significantly to downwind
nonattainment. The United States Court
of Appeals for the District of Columbia
(D.C. Circuit or Court), upheld our
findings of significant contribution for
almost all jurisdictions covered by the
NOx SIP Call, with respect to the 1-hour

2Monitored air quality data indicated that the
Memphis, Tennessee nonattainment area had
nonattainment air quality from 1994 through 2000.
Since 2001, the Memphis, Tennessee nonattainment
area has had monitored attainment air quality data.

3In the NOx SIP Call Rule, we relied on the
designated area solely as a proxy to determine
which areas have air quality in nonattainment.
“Our reliance on designated nonattainment areas
for purposes of the 1-hour NAAQS does not
indicate that the reference in section
110(a)(2(D)(i)(I) to ‘nonattainment’ should be
interpreted to refer to areas designated
nonattainment.” 63 FR 57375 n.25.

standard 4 but vacated and remanded
the inclusion of Georgia and Missouri,
Michigan v. EPA, 213 F. 3d 663 (D.C.
Cir. 2000), cert. denied, 121 S. Ct. 1225
(2001) (Michigan). The Court agreed
with the litigants that only the eastern
portion of Missouri and northern
portion of Georgia were within the
geographic area for photochemical
modeling known as the “fine grid,” and
thus, that the record for the rulemaking
supported only including those portions
of the two States.>

Subsequently, in response to the
Court decision in Michigan, we
proposed (in what is known as the
“Phase II NOx SIP Call rule”), the
inclusion of only the fine grid parts of
Georgia and Missouri in the NOx SIP
Call with respect to the 1-hour standard
only. (67 FR 8396, (February 22, 2002)).
We also proposed revised NOx budgets
for Georgia and Missouri that would
include only the fine grid portions of
these States. On April 21, 2004, we
finalized the Phase Il NOx SIP Call rule.
This rule included eastern Missouri and
northern Georgia as proposed, allocated
revised NOx budgets that reflected the
inclusion of sources in only these areas,
and set revised SIP submittal and full
compliance dates of April 1, 2005 and
May 1, 2007, respectively. 69 FR 21604,
(April 21, 2004).

B. GCSEP Requests Related to Phase II
NOx SIP Call Rule

After our promulgation of the Phase II
NOx SIP Call rule, GCSEP, on June 16,
2004, took several legal actions: (1) A
request that EPA reconsider the
rulemaking in light of new information
(2) a request that EPA stay the
effectiveness of the rule pending a
review of that information, and (3) a
formal challenge to the rule in Federal
Courts.

Petition for Reconsideration. GCSEP
requested that EPA “convene a
proceeding for reconsideration of the
rule,” under section 307(d)(7)(B) of the
Act. (Petition for Reconsideration, June
16, 2004) (Petition.) GCSEP made this
request based on assertions that:
—Certain events occurred after the close

of the notice and comment period on

our February 22, 2002, proposal (that
is, these events occurred after April

15, 2002), and
—EPA needed to reopen the rule for

public notice and comment on those

specific events.

4In light of various challenges to the 8-hour
standard, we stayed the 8-hour basis for the NOx
SIP Call rule indefinitely. (65 FR 56245),
(September 18, 2000).

5 As the Court stated, “[a]ccordingly, they say the
NOx Budget for Missouri and Georgia should be
based solely on those emissions.” 213 F.3d at 684.

GCSEP asserted that it ““was
impracticable to raise [its] objection
within [the provided comment period]
or [that] the grounds for [its] objection
arose after the public comment period
(but within the time specified for
judicial review).” CAA Section
307(d)(7)(B). In addition, GCSEP further
asserted that its objection was “of
central relevance to the outcome of the
rule.” CAA Section 307(d)(7)(B).

Request for Stay of Effectiveness.
GCSEP also requested an administrative
stay of the effectiveness of the Phase II
NOx SIP Call Rule as it relates to
Georgia only. The stay would delay the
applicability of Phase II NOx SIP Call
requirements to Georgia during the
period EPA would conduct notice-and-
comment rulemaking to address the
issues raised in the Petition. On March
1, 2005, EPA proposed to stay the
effectiveness of the Phase II NOx SIP
Call Rule, as requested by GCSEP, as to
Georgia only. (70 FR 9897, (March 1,
2005)). Four parties commented on the
proposed rule, raising issues related to
the merits of the stay, and issues related
to the merits of the Petition. On August
31, 2005, EPA finalized, as proposed, a
stay of the effectiveness of the Phase II
NOx SIP Call Rule as it related to
Georgia only. (70 FR 51591, (August 31,
2005)). EPA also responded to
comments on the stay but indicated that
it would respond to comments on the
merits of the Petition in a subsequent
rulemaking that would address the
Petition.

Challenge in Circuit Court. Finally,
GCSEP filed a challenge to the Phase II
NOx SIP call rule in the Court of
Appeals for the 11th Circuit, which has
since been transferred to the D.C.
Circuit. Georgia Coalition for Sound
Environmental Policy v. EPA, Case No.
04-13088-C. The EPA and GCSEP have
requested and the Court has granted the
request to hold the challenge in
abeyance pending completion of the
present rulemaking.

III. Proposed Response to GCSEP’s
Petition For Reconsideration

A. Proposed Action

In a June 8, 2007, rulemaking notice,
EPA initiated the process to respond to
the Petition. In that notice, we proposed
to remove only Georgia from inclusion
in the Phase II NOx SIP call rule. In the
proposal, EPA specifically noted that we
were not reopening any other portions
of the NOx SIP Call and Phase II NOx
SIP Call rules for public comment and
reconsideration. 72 FR 31774 (June 8,
2007).

In the Petition, GCSEP had argued
that Georgia did not meet EPA’s stated



Federal Register/Vol. 73, No. 78/ Tuesday, April 22, 2008/Rules and Regulations

21531

rationale for the NOx SIP call rule when
EPA promulgated the Phase Il NOx SIP
Call rule. In short, GCSEP argued that
(1) EPA based its inclusion of northern
Georgia on a finding that northern
Georgia contributes to nonattainment of
the one-hour standard in Birmingham,
Alabama and Memphis, Tennessee; (2)
but that neither Birmingham nor
Memphis was a nonattainment area at
the time of the Phase II rulemaking; and
(3) as a result of the revised attainment
status of Birmingham and Memphis,
there are no 1-hour ozone
nonattainment areas in any States
affected by NOx emissions from
northern Georgia, and (4) therefore
northern Georgia no longer satisfied
EPA’s stated rationale for inclusion in
the NOx SIP Call Rule.

At proposal, we explained that in the
1998 NOx SIP Call Rule, we articulated
a test for defining a given downwind
“receptor” location as ““nonattainment”
under section 110(a)(2)(D)(1)I). We
defined “nonattainment” areas as
including “‘areas that have monitored
violations of the standard and areas that
’contribute to ambient air quality in a
nearby area’ that is violating the
standard” (63 FR 57373; See also, 63 FR
57375-85). Additionally, as noted
previously, to be defined as
“nonattainment” receptors, the receptor
also had to be modeled to have
nonattainment air quality in the year
2007 when SIP Call controls would be
in place.

As earlier explained, with regard to
Georgia, EPA had determined that
sources and emitting activity in that
State emit NOx in amounts that
significantly contribute to
nonattainment of the 1-hour ozone
standard in the Birmingham, Alabama
and Memphis, Tennessee nonattainment
areas (63 FR 57394). Although we had
redesignated the Memphis, Tennessee
nonattainment area in 1995, monitored
air quality data for 1994—1996 indicated
nonattainment air quality.¢ While
Birmingham, Alabama was designated
nonattainment for the 1-hour ozone
NAAQS and also had nonattainment air
quality. Thus, at the time of the
promulgation of the 1998 NOx SIP Call
rule, both Memphis, Tennessee and
Birmingham, Alabama were in
“nonattainment” for purposes of the
NOx SIP Call Rule. In addition, the
earlier referenced modeling results
indicated that both areas were also

6Monitored air quality data indicated that the
Memphis, Tennessee nonattainment area had
nonattainment air quality from 1994 through 2000.
Since 2001, the Memphis, Tennessee nonattainment
area has had monitored attainment air quality data.

projected to have nonattainment air
quality in 2007.

We have now redesignated both of
these areas as 1-hour ozone attainment
areas and both currently have monitored
air quality data that does not violate the
1-hour ozone standard. Specifically, on
March 12, 2004, we redesignated
Birmingham, Alabama, to attainment of
the 1-hour ozone NAAQS. 69 FR 11798,
(March 12, 2004). In addition, the
Memphis, Tennessee nonattainment
area, which was redesignated in 1995
has had monitored attainment air
quality data since 2001.

Therefore, we agree with GCSEP that
at promulgation of the Phase II NOx SIP
Call Rule, both Memphis, Tennessee
and Birmingham, Alabama are now in
attainment of the 1-hour ozone
standard. Thus, both areas no longer
meet the definition of “nonattainment”
used in the 1998 NOx SIP Call to
identify downwind receptor areas for
the air quality impacts portion of the
significant contribution analysis.

B. Final Action

At promulgation of the Phase II NOx
SIP Call Rule, both Memphis, Tennessee
and Birmingham, Alabama were in
attainment of the 1-hour ozone
standard. In light of the fact that both
downwind receptor areas are no longer
‘“nonattainment” areas, for purposes of
the significant contribution analysis, we
are withdrawing our findings of
significant contribution for Georgia for
the 1-hr ozone standard, as proposed.
This in effect means that Georgia is no
longer required to submit a revised SIP
that prohibits certain amounts of NOx
emissions under the Phase II NOx SIP
Call Rule.

IV. Response to Comments on the
Proposed Rule

Six commenters submitted comments
on the June 8, 2007 proposal. The
comments are summarized below along
with EPA’s responses. In this section,
we are also responding to those
comments on the merits of this Petition
that we received at proposal of the stay
of the effectiveness of the NOx SIP Call
rule in Georgia and had indicated would
be better addressed in the context of this
rulemaking. 70 FR 51591, 51594
(August 31, 2005).

A. Legal Rationale

Comment: Several commenters agreed
with EPA’s proposed rationale for
removing Georgia from the NOx SIP Call
rule. These commenters agreed with
EPA that Georgia no longer met EPA’s
criteria for “significant contribution”
when Birmingham was redesignated as
attainment area.

Response: EPA agrees with these
commenters.

Comment: One commenter stated that
given the NOx emissions reduction
requirements that are already in place in
Georgia, implementing the NOx SIP Call
rule would not result in further NOx
emissions reductions, particularly from
electricity generating units (EGUs). This
commenter asserted that requiring
Georgia to implement the NOx SIP Call
requirements without regard to those
reductions already achieved and
required in the future, would be
“arbitrary, capricious and not in
accordance with the law.”

Response: As earlier stated, in the
June 8, 2007, proposal we explained
that our inclusion of Georgia in the
Phase I NOx SIP Call rule was based on
our definition of “nonattainment” and
determination of “significant
contribution to downwind
nonattainment” as articulated in the
1998 NOx SIP Call rule. 72 FR 31773.
Based on this definition and
determination, we had found that
emissions activities from northern
Georgia contributed significantly to
nonattainment of the one-hour ozone
standard in both Memphis, Tennessee
and Birmingham, Alabama. 72 FR
31774. We also explained at proposal
that both Memphis, Tennessee and
Birmingham, Alabama were designated
as attainment areas at the time of the
Phase I NOx SIP Call Rule. 72 FR
31774. Consequently, this rulemaking
reflects our belief that emissions
activities in Georgia did not meet the
1998 NOx SIP Call rule definition and
determination at the time of the Phase
II NOx SIP Call Rule and thus, that
emissions from northern Georgia could
no longer be identified as “contributing
significantly”’ to downwind
nonattainment problems. Thus,
although the commenter suggests we
consider achieved and future
reductions, our basis for this action does
not rely on other emissions controls in
Georgia.

Comment: One commenter disagreed
with both EPA’s proposed removal of
Georgia, and stated rationale for the
removal. This commenter noted that
Michigan, 213 F.3d 663, did not
question the inclusion of the northern
Georgia or the “fine grid”” portion of the
NOx SIP Call photochemical modeling
in the NOx SIP Call rule. This
commenter believed that because the
inclusion of the fine grid portion of
Georgia was never in question, EPA
cannot legally question that now. This
commenter also asserted that the
grounds presented by GCSEP are not of
“central relevance to the outcome of the
rule” because the inclusion of the “fine
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grid” portion of Georgia was not at issue
and therefore, that reconsideration of
Georgia’s inclusion in the NOx SIP Call
rule is not appropriate. The commenter
asserted that the only “relevant” issues
were the line between the fine grid and
coarse grid and the calculation of
emissions budgets, neither of which
were addressed by the Petition. One
commenter disagreed with another
commenter’s assertion that EPA cannot
revisit the original findings as it related
to Georgia. This commenter believed
that the issue of whether the Court
questioned any conclusions on
“significant contribution” is irrelevant
in this context because the facts and
issues presented in this rulemaking
were not before the Court in Michigan.

Response: Our position on the
continued inclusion of Georgia in the
NOx SIP Call rule is not inconsistent
with the Michigan holding, inter alia,
that “[blefore assessing ‘significance,’
EPA must find (1) emissions activity
within a state; (2) show with modeling
or other evidence that such emissions
are migrating into other states; and (3)
show that the emissions are contributing
to nonattainment.” Michigan, 213 F.3d
at 680 (emphasis added). Further, we
note that the petitioners had maintained
that there was record support for
inclusion of emissions from only the
eastern half of Missouri and the
northern two thirds of Georgia as
contributing to downwind ozone
problems. We also note the holding that
“the fine grid portion[] of [Georgia was]
closestto * * * [the Birmingham]
nonattainment areal |.”’Michigan, 213
F.3d at 682. Thus, this action reflects
our belief that with the redesignation of
the Birmingham, Alabama
nonattainment area, we can no longer
conclude that emissions activities in
Georgia are “contributing to [the
Birmingham] nonattainment [area].”

We do agree, however, that Michigan
did not question either the “proposition
that the fine grid portion of each State
should be considered to make a
significant contribution downwind,” or
OTAG’s modeling analysis, but again we
note the applicable holding that the
“critical issue is whether the targeted
‘source’ or ‘emissions activity’
‘contributel[s] significantly to
nonattainment’ in another state.”
Michigan, 213 F.3d at 682 (alteration in
original). Again, we believe that the
redesignation of Birmingham, Alabama
and Memphis, Tennessee raises the
question as to “whether the targeted
‘source’ or ‘emissions activity’
‘contributel[s] significantly to
nonattainment’ in another state,”” at the
time of the Phase II NOx SIP Call rule.
And we believe we no longer have

record support showing that Georgia
‘contribute[s] significantly to
nonattainment’ in another state” that
would warrant our continued inclusion
of Georgia in the NOx SIP Call rule.

We also note that the issue at hand in
this rulemaking was not presented in
Michigan and thus, was not decided in
Michigan. That is, the Court did not rule
on whether EPA could continue to
subject a State to the NOx SIP Call
requirements if, at the time of the
rulemaking for inclusion of that State,
emissions activity from sources in that
State were no longer significantly
contributing to nonattainment in
downwind areas. And even if we
concede and agree with both comments
that Michigan does not require us to
revisit the inclusion of the “fine grid
portion” in the NOx SIP Call rule, and
that GCSEP’s petition raises issues
beyond the scope of the Phase II NOx
SIP Call rulemaking, we believe we
must be cognizant of the fact that
Memphis, Tennessee and Birmingham,
Alabama are no longer downwind
nonattainment receptors as
contemplated by the NOx SIP Call rule,
and take action accordingly. EPA must
have a rational basis for including any
area within the scope of the NOx SIP
Call and EPA concludes that it would
not be rational to apply the SIP Call to
an area that does not contribute to any
downwind receptor.

We also disagree with the comment
that petitioners did not meet the
grounds for reconsideration as provided
in CAA section 307(d)(7)(B). Much
confusion exists as to whether this
rulemaking is under CAA section
307(d)(7)(B). Although GCSEP invoked
CAA section 307(d)(7)(B) as authority
for its Petition, earlier we had informed
them, by letter dated October 22, 2004,
that our response would be under the
authority of the Administrative
Proceedings Act (APA), because CAA
section 307(d)(7)(B) was clearly
inapplicable. (A copy of this letter is in
the docket for this rulemaking.) Thus,
this rulemaking is being taken under
Section 553(e) of the APA, which
“give[s] an interested person the right to
petition for the * * * amendment, or
repeal of a rule.” 5 U.S.C. § 553(e). See
also our earlier response to a comment
regarding our authority to stay the
effectiveness of the NOx SIP Call with
respect to Georgia pending a final
reconsideration rulemaking. 70 FR
51592-93 (August 31, 2005).

Comment: One commenter noted that
subsequent to the Phase II NOx SIP Call
rule, EPA has revoked the one-hour
ozone standard and asserted that the
NOx SIP Call requirements are obsolete
for Georgia as a result of the revocation.

This commenter believed that Georgia
cannot significantly contribute to
nonattainment, nor interfere with
maintenance, of a standard that no
longer exists. The commenter asserted
that we cannot justify this rule because
of our authority to regulate activity that
interferes with maintenance of the one-
hour standard.

Response: As stated earlier, in this
action, we are finalizing our removal of
Georgia from the NOx SIP Call rule in
light of our redesignation of downwind
receptors that emissions activities in
Georgia were determined to be
significantly contributing to. We note,
however, that the NOx SIP Call rule
continues to apply in other areas
subsequent to the revocation of the 1-
hour ozone standard for purposes of
anti-backsliding during transition to
implementation of the 8-hour standard,
40 CFR 51.905(f) (2005), and is therefore
not “obsolete.” Further, with regard to
our authority to regulate emissions
activity that interferes with the 1-hour
ozone standard maintenance, under
section 110(a)(2)(D)(i)(I), we had also
determined, in the 1998 NOx SIP Call
rule, that this requirement was
inapplicable to the extent the 1-hour
standard would no longer apply to an
area subsequent to our attainment
determination. ‘“Under these
circumstances, emissions from an
upwind area cannot interfere with
maintenance of the 1-hour NAAQS.” 63
FR 57379.

Comment: One commenter, citing
EPA’s response to comments on the
continued inclusion of Missouri in the
Phase II NOx SIP Call rulemaking,
argued that EPA has always taken a
“once-in-always-in” approach to the
NOx SIP Call. The commenter asserted
that the proposed rule is contrary to
EPA’s previous “once-in-always-in”
approach. The commenter noted that
the facts giving rise to GCSEP’s petition
occurred only at the end of a lengthy,
delayed rulemaking for the Phase II NOx
SIP Call rule. This commenter also
believed that the proposed rule, which
took into account updated information,
was inconsistent with our previous
statements relating to the continued
inclusion of Missouri in the NOx SIP
Call rule. The commenter also cited our
specific response to comments on this
issue that,

(1) “We disagree that a new emissions
inventory is necessary that takes into account
Missouri’s statewide NOx rule and other
post-1998 CAA rules. Because SIPs are
constantly changing, it is impractical to
revise emissions inventories and modeling
analyses each time changes are made,” and
(2) “* * * completing the NOx SIP Call rule
in Missouri is an equitable approach. It
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would be inequitable to use 2003 air quality
analysis for Missouri but to hold other NOx
SIP Call States to the 1998 analysis.” (69 FR
21626).

The commenter also noted our
statement at the time that “‘an agency
should not revisit an otherwise sound
rulemaking just due to the passage of
time leading to changed circumstances,
because circumstances always change.”
Response to Comments: Phase II NOx
SIP Call Rule p. 47.

One commenter disagreed with
another commenter’s assertion that the
proposed rule violated the “once-in-
always-in”’ approach, because (1) the
NOx SIP Call rule had yet to be
implemented in Georgia and (2) that
NOx emissions reductions have already
been made by the State of Georgia under
other State regulatory authorities.

Response: EPA does not agree that
this rule is inconsistent with an “once-
in-always-in”” approach. The issue at
hand is not whether Georgia (or parts of
Georgia) should continue to be “in,” but
whether as an initial matter Georgia (or
parts of Georgia) should be “in” the
Phase II NOx SIP Call rule at all. As
earlier explained, States are subject to
the NOx SIP Call requirements if they
meet the 1998 NOx SIP Call rule test for
significant contribution to
“nonattainment” receptors. (63 FR
57373; 57375—85). States that meet this
test continue to be subject to the NOx
SIP Call requirements even with the
revocation of the 1-hour ozone standard.
40 CFR 51.905(f) (2005). Because both
Birmingham, Alabama and Memphis,
Tennessee were meeting the 1-hour
ozone standard and had been
redesignated as attainment areas at the
time of the Phase II NOx SIP Call Rule,
we no longer believe that the fine grid
portion of Georgia met the test for
significant contribution to
“nonattainment” receptors at the time of
promulgation of the Phase Il rule.

We are also not persuaded by
commenter’s citation of our responses to
comments in the Phase II NOx SIP Call
rule regarding our rejection of 2003 air
quality data that would take into
account current (at the time) emissions
reductions by Missouri and our
continued reliance on emissions data
from the NOx SIP Call in subjecting
Missouri to the NOx SIP Call
requirements. (See 69 FR 21262). We do
not believe that our response on this
issue is analogous primarily because the
Chicago, Illinois nonattainment area
that eastern Missouri was significantly
contributing to was still in
nonattainment at the time of
promulgation of the Phase II NOx SIP
Call rule. Thus, eastern Missouri
continued to meet the 1998 NOx SIP

Call rule test for significant contribution
to downwind ‘“‘nonattainment.” Again
this would not be the case with respect
to Georgia in this instance because both
Birmingham, Alabama and Memphis,
Tennessee had been designated as
attaining the 1-hour ozone standard
prior to promulgation of the Phase II
rule.

Further we disagree with the assertion
that this rulemaking amounts to
revisiting the question of whether
sources in northern Georgia are linked
to downwind nonattainment contrary to
our stated position that “we should not
revisit an otherwise sound rulemaking
just due to the passage of time.” Rather
as earlier stated we believe that their
clean air quality and our redesignation
of Birmingham, Alabama, and Memphis,
Tennessee nonattainment calls into
question the validity of our existing
determination that Georgia
“significantly contributes to downwind
nonattainment” as construed in the NOx
SIP Call Rule. 63 FR 57376. Our
decision also comports with our earlier
statement that we intended to review
the NOx SIP Call rule to make necessary
adjustments. 63 FR 57428. Further, as
earlier stated, even if we concede and
agree with both comments that
Michigan does not require us to revisit
the inclusion of Georgia’s fine-grid
portion and that GCSEP’s petition raises
issues beyond the scope of the Phase II
NOx SIP Call rulemaking, we believe we
must be cognizant of the fact that
Memphis, Tennessee and Birmingham,
Alabama were no longer downwind
nonattainment receptors as
contemplated by the NOx SIP Call at the
time of the Phase II Rule. Both areas
achieved the 1-hour ozone standard
without the implementation of the NOx
SIP Call Rule in Georgia and thus, we
see no reason for Georgia’s continued
inclusion in the NOx SIP Call. Rather,
we believe that our continued
subjection of the State of Georgia to the
NOx SIP Call requirements could likely
be viewed as arbitrary and capricious
and not in accordance with the law in
light of the facts pertinent to the two
downwind receptors at the time of
promulgation of the Phase I NOx SIP
Call rule.

Comment: One commenter asserted
that our proposal was an attempt at
resurrecting the pre-1990 version of
CAA Section 110(a)(2)(D)(@i). The
commenter noted that prior to the 1990
amendments, this section required the
elimination of emissions that ‘“prevent
attainment or maintenance” of the
NAAQS by another State, while under
the 1990 amendments this section now
prohibits emissions that “contribute
significantly to nonattainment” in

another State. The commenter asserted
that under the proposed rule, EPA
seems to be applying the pre-1990
provision by concluding that if the
downwind State had attained, without
the assistance of one particular group of
upwind sources, then those sources
must not be part of the problem.

Response: We disagree. Under CAA
Section 110(a)(2)(D)(i)(I), SIPs must
contain provisions prohibiting amounts
of emissions “which will contribute
significantly to nonattainment” of an air
quality standard in a downwind state. In
the NOx SIP Call Rule we interpreted
the term “contribute significantly” by
explaining that:

The determination of significant
contribution includes both air quality factors
relating to amounts of upwind emissions and
their ambient impact downwind, as well as
cost factors relating to the costs of the
upwind emissions reductions. Once an
amount of emissions is identified in an
upwind State that contributes significantly to
a nonattainment problem downwind * * *
the SIP must include provisions to eliminate
that amount of emissions. 63 FR 57376
(October 27, 1998).

We also set out the multi-factor test
we applied in determining whether
emissions from an upwind state
“contributel[s] significantly” to
downwind nonattainment. These factors
included:

[T]he overall nature of the ozone problem
(i.e., collective contribution’); The extent of
the downwind nonattainment problems to
which the upwind State’s emissions are
linked, including the ambient impact of
controls required under the CAA or
otherwise implemented in the downwind
areas; [and] [t]he ambient impact of the
emissions from the upwind State’s sources
on the downwind nonattainment problems.
Id.

In the June 8, 2007, proposal, we
explained that our inclusion of Georgia
in the NOx SIP Call was based on a
finding that emissions from northern
Georgia contributed significantly to
nonattainment of the one-hour ozone
standard by both Memphis, Tennessee
and Birmingham, Alabama. 72 FR
31774. We also explained that both
Memphis, Tennessee and Birmingham,
Alabama were designated as attainment
areas at the time of the Phase I NOx SIP
Call Rule. 72 FR 31774. Consequently,
today’s rulemaking reflects our belief
that emissions activities in Georgia no
longer meet both our determination of
“significant contribution” and the
multi-factor test, which we made at
promulgation of the NOx SIP Call Rule
under the current section
110(a)(2)(D)(1)(), and thus, that
emissions from northern Georgia can no
longer be identified as “contributing
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significantly” to downwind
nonattainment problems. Thus, Georgia
would not need NOx SIP Call provisions
to prevent any such contribution.

B. Emissions Cap Comment

One commenter believed that our
non-inclusion of Georgia in the NOx SIP
Call Rule would result in EGUs located
in Georgia not being subject to an
emissions cap during ozone seasons,
and that the lack of a cap for sources
that would otherwise be subject to the
NOx SIP Call rule may impede the
ability of downwind states to maintain
attainment of the 1-hour ozone NAAQS.
Another commenter noted that EGUs are
subject to annual caps under the Clean
Air Interstate rule (CAIR), and that
Georgia rules require that any add-on
controls for CAIR compliance purposes
should be operational during the ozone
season.

Response: This action is based on the
fact that the attainment of the 1-hour
ozone standard and redesignation of
Birmingham, Alabama and Memphis,
Tennessee raises the question as to
“whether the targeted ‘source’ or
‘emissions activity’ ‘contributel[s]
significantly to nonattainment’ in
another state.” It is also based on our
conclusion that emitting activities in
Georgia no longer “ ‘contributel[s]
significantly to nonattainment’ in
another state.” Although not a basis for
our action, EPA notes, after reviewing
the current Georgia regulations, that by
adopting stringent requirements for EGU
NOx emissions in the SIP Georgia has
effectively capped EGUs emissions at
levels that are more stringent than
would be achieved by implementing the
NOx SIP Call requirements.

With regard to the comment that the
absence of a cap for sources in Georgia
may impede the ability of downwind
maintenance of the 1-hour ozone
standard, see our earlier response, in
Section III.A above, on our authority to
regulate emissions activity that interfere
with the maintenance of the 1-hour
ozone standard.

C. Comparison With the Atlanta State
Implementation Plan

We also received comments on our
analysis and conclusion at proposal that
NOx emissions controls under current
and anticipated Atlanta SIP
requirements would ensure equivalent
or better levels of NOx emissions than
would be achieved under the NOx SIP
Call. 72 FR 31775-76. Comments
addressed the degree of reductions from
the Atlanta SIP in comparison to the
emissions reductions assumed in the
NOx SIP Call budgets for: EGUs, non-
EGU boilers, cement kilns and IC

engines, as well as emissions from other
categories not included within the NOx
SIP Call.

Comment: One commenter believed
that EGUs requirements in the Atlanta
SIP were less stringent than the levels
assumed in the NOx SIP Call budgets.
This commenter noted that the NOx SIP
Call Rule was based on an average level
of 0.15 pounds NOx per million BTU for
EGUs, while the 1999 Atlanta SIP was
based on a level of an average of 0.20
pounds NOx per million BTU.
Moreover, the commenter noted that our
calculations did not take into
consideration Georgia’s 60 counties that
would have been subject to the Phase II
NOx SIP Call rule that are not all
addressed by the Atlanta SIP.

Other commenters believed that the
emissions reductions for EGUs that
would be achieved by the 1999 and
subsequent Atlanta SIP requirements
exceeded the requirements of the NOx
SIP Call rule. One commenter noted that
emissions by 27 of the 28 EGUs that
would be covered by the NOx SIP Call
rule are limited by the 1999 Atlanta SIP
requirements, and that only 4 percent of
the total EGUs NOx emissions for the
2006 ozone season are emitted by the
sole EGU that is not covered by those
requirements. The commenter did agree
that the 27 units covered under the 1999
Atlanta SIP were subject to an overall
average limit of 0.20 pounds per million
BTU. The commenter further stated that
19 of the 27 EGUs were required to meet
0.13 pounds per million BTU during the
ozone season beginning May 1, 2003, or
one year earlier than the NOx SIP Call
requirements, which were effective with
the 2004 ozone season.

Several commenters noted that, based
on a review of our calculations, the
overall actual NOx emissions for the
2003-2006 time period, and taking into
account early reduction allowances that
EGUs subject to 0.13 pounds per million
BTU limits would have earned, Georgia
would not only have complied with the
NOx SIP Call for this time period, but
could have maintained 4027 tons of
banked excess allowances as of the end
of the 2006 ozone season. This estimate
was based on (1) calculations by
Georgia, under the NOx SIP Call trading
program at 40 CFR part 96, showing that
EGUs allocations would have been
29,416 tons per year in addition to the
compliance supplement pool (CSP)
allowance of 10,728 tons in 2004, or in
sum, 98,976 tons from 2004 through
2006 ozone seasons; (2) actual EGUs
NOx emissions of 24,966, 35,272, and
34,711 tons, respectively, for the 2004
through 2006 ozone seasons. (The
commenter attributed these numbers to
the Agency’s Clean Air Market

Division’s Web site.) This would result
in a total of 94,949 tons for the 2004—
2006 ozone seasons; and (3) a
comparison of the NOx SIP Call
allocations of 98,976 tons with the
94,949 tons of actual emissions to
determine that actual emissions were
4,027 tons less than would have been
allocated under the NOx SIP Call
trading program. The commenters noted
that, were Georgia in the NOx SIP Call
rule, Georgia could have sold these
allowances, and that this would have
likely resulted in NOx emissions
increases from sources in other States.
One commenter also noted that the
Atlanta SIP requires both limits that are
to be met on a 30 day rolling average,
which is more restrictive than the
seasonal budgets identified in the NOx
SIP Call trading program, and a
stringent cap on EGUs emissions
because the limits cannot be complied
with by purchasing allowances.
Response: As earlier stated, in the
June 8, 2007, proposal we explained
that our inclusion of the State of Georgia
in the NOx SIP Call was based on our
definition of “nonattainment” and
determination of “significant
contribution to downwind
nonattainment” as articulated in the
1998 NOx SIP Call rule. 72 FR 31773.
Based on this definition and
determination we found that emissions
activities from northern Georgia
contributed significantly to
nonattainment of the one-hour ozone
standard in both Memphis, Tennessee
and Birmingham, Alabama. 72 FR
31774. We also explained that both
Memphis, Tennessee and Birmingham,
Alabama were designated as attainment
areas at the time of the Phase II NOx SIP
Call Rule. 72 FR 31774. Consequently,
this rulemaking reflects our belief that
emissions activities in Georgia did not
meet the 1998 NOx SIP Call rule
definition and determination at the time
of the Phase II NOx SIP Call Rule and
thus, that emissions from northern
Georgia can no longer be identified as
“contributing significantly” to
downwind nonattainment problems.
Nonetheless, we note that the
compliance date for Phase II NOx SIP
Call Rule was May 31, 2007, instead of
May 31, 2004, assumed by the above
calculations. We also note that these
calculations strongly support our
conclusion that existing requirements
under the Atlanta SIP result in NOx
emissions reductions which are more
stringent than the NOx SIP call.
Comment: One commenter believed
that the appropriate basis for
comparison between the Atlanta SIP
and the NOx SIP Call budgets should
not be 2004, but rather 2007 and
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subsequent years. Because the NOx SIP
Call is based upon achieving the 2007
NOx SIP Call budget, the better analysis
would be to assess whether sources in
northern Georgia are modeled to achieve
the 2007 NOx SIP Call budget. The
commenter stated that we had not made
this showing. The commenter also
stated that our documentation in the
proposal did not clearly address future
reductions from EGUs and other
sources. (72 FR 31776). The commenter
asserted that our predicted EGUs
reductions based upon the Integrated
Planning Model (IPM) are also
indeterminate.

Other commenters supported EPA’s
view that existing and future Atlanta
SIP requirements would result in a
future trend towards decreasing EGU
NOx emissions. One commenter noted
that in February 2007 (effective May 1,
2007), EGUs requirements, under the
Atlanta SIP, became more stringent
because the applicable average limits
changed from 0.20 to 0.18 1bs/MMBTU.
Additionally, the Georgia
“multipollutant” rule would require the
installation of 12 additional selective
catalytic reduction (SCR) units between
2008 and 2015. The commenter also
noted that Georgia Power has submitted
an application to retire two coal-fired
units in the Atlanta area and replace
them with lower-emitting natural gas
combined-cycle units.

Response: As explained earlier, we
are determining that Georgia no longer
meets the “significant contribution” test
articulated in the 1998 NOx SIP Call
rule because both Memphis and
Birmingham were in attainment at the
time of the Phase II NOx SIP Call rule.
Nevertheless, after reviewing the
available information, EPA finds ample
evidence to note that beginning with the
2007 ozone season, NOx emissions in
northern Georgia will be less than
assumed by the NOx SIP Call budgets.
Because, as noted in comments, Georgia
NOx requirements for the SIP are
becoming more stringent over time,
emissions for 2007 and subsequent
years would likely result in even more
favorable comparisons for the Georgia
SIP requirements relative to the NOx
SIP Call rule. This assessment is not
based on what the commenter terms as
“indeterminate” predictions of the IPM
model, but rather on the enforceable
requirements of the Atlanta SIP.

Comment: Two commenters also
noted that, under the Atlanta SIP, NOx
emissions reductions for IC engines and
cement kilns are significantly beyond
the NOx SIP Call rule reductions. The
commenters stated that these additional
reductions were achieved as a result of
the Georgia RACT rules for fuel burning

equipment, stationary turbines,
stationary engines, large gas turbines,
and small fuel burning equipment. One
commenter noted that non-EGUs boilers
(i.e., greater than 250 Million BTU/hour)
might have become small-scale net
purchasers of allowances under the
Phase II NOx SIP Call rule due to the
absence of controls at the levels
assumed in setting the NOx SIP Call
budgets. Nonetheless, the commenter
believed that the additional reductions
from other sources would more than
offset those purchases, and would not
affect the finding that Georgia would
have been a net exporter of NOx
emissions allowances under the Phase II
NOx SIP Call rule.

One commenter expressed concerns
that reductions from other (non-EGUs)
sources were not well documented in
the proposal, and that they may be at
least already partially included in the
calculations for the comparison of
reductions between the Atlanta SIP and
Phase II NOx SIP Call rule.

Response: As explained earlier, we
are determining that Georgia no longer
meets the “significant contribution” test
articulated in the 1998 NOx SIP Call
Rule because both Memphis and
Birmingham attained the 1-hour ozone
standard and were redesignated at the
time we promulgated the Phase II NOx
SIP Call rule. Nonetheless, EPA notes
that documentation provided by
commenters for the non-EGUs measures
in the Georgia SIP would appear to
support the assertion that Georgia
would have been a likely net exporter of
allowances under the NOx SIP call rule.

D. Other Issues

Comment: One commenter opposed
EPA’s proposed rule, and recommended
that not only should Georgia be
included in the NOx SIP Call rule, but
should also be responsible for NOx
emissions reductions under the rule.
The commenter noted that NOx
emissions are contributors to smog, and
that Atlanta suffers from urban sprawl
with no incentive to keep growth within
city limits.

Response: EPA agrees with the
commenter that NOx is an important
contributor to air pollution in Georgia,
and that Georgia may need further NOx
reductions in order to meet applicable
ozone standards. This rule, however,
reflects a determination that at the time
of promulgation of the Phase I NOx SIP
Call rule, emissions activities from
sources in Georgia were no longer
significantly contributing to downwind
nonattainment in other States. Thus, it
is not appropriate for EPA to impose
NOx reductions requirements in Georgia
under the SIP Call.

Comment: One commenter believed
that the proposed action encourages
parties to hinder rulemakings in hopes
that new circumstances will provide a
technical basis for a reprieve.

Response: EPA disagrees. We believe
we are acting appropriately based on the
facts at the time of the Phase I NOx SIP
Call rulemaking. Moreover, any delay in
finalizing the Phase II NOx SIP Call
Rule did not contribute to adverse air
quality in Birmingham and Memphis
because these areas were able to attain
the 1-hour standard in the intervening
period. EPA also notes that during this
intervening period, the Agency had to
juggle competing rulemaking demands
on our limited scientific and legal staff.

Comment: Two commenters
expressed the concern that including
Georgia in the NOx SIP call would
impose resource expenditures without
significant NOx emissions reductions.
One commenter cited concerns over
resource expenditures for (1) non-EGUs
compliance with 40 CFR part 75
monitoring, (2) EGUs recordkeeping in
addition to acid rain and CAIR, (3)
Georgia SIP obligations, and (4) EPA
tracking of ozone season allocations.
The other commenter expressed
concerns that imposition of the NOx SIP
Call would require Georgia to conduct a
lengthy and expensive rulemaking
process and would divert limited state
resources from other efforts such as
eight-hour ozone SIPs, PM, s SIPs, and
regional haze SIPs.

Response: EPA generally agrees that
these resource considerations support
the proposed rule.

Comment: One commenter noted that
numerous modeling studies have
assumed full implementation of the
NOx SIP Call in all affected States
including Georgia. Thus, the commenter
argues, if Georgia does not implement
the SIP Call, all of these modeling
analyses would be incorrect.

Response: The commenter appears to
assume, without providing any support,
that not including Georgia in the NOx
SIP Call Rule would result in future
emissions being greater than those used
as inputs to previous modeling studies,
and that those increased emissions
would lead to increases in modeled
estimates of ozone concentrations. This
assumption is incorrect. As noted in the
preamble to the proposed rule (72 FR
31775-31776) and as discussed above,
EPA has determined that future NOx
emissions from Georgia, because of
Atlanta SIP requirements, would most
likely be less than the emissions that
were projected to occur from
implementation of the NOx SIP Call rule
by Georgia. In other words, the emission
levels required by the Georgia SIP are
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lower than those that would have
occurred from implementation of the
NOx SIP Call in Georgia. Thus, any
assumption regarding Georgia’s
participation in the NOx SIP Call would
likely not have affected estimates of
Georgia emissions in various modeling
analyses. For these reasons, we can
conclude that the removal of Georgia
from the NOx SIP Call would not be
expected to impact modeling inputs or
results of the modeling studies.

Comment: One commenter noted that
the commenter’s problem with EPA’s
proposed rule was compounded by
exclusion of Georgia from the seasonal
CAIR program. The commenter further
stated that Georgia is the only state out
of 22 states east of the Mississippi
subject to CAIR that is not otherwise
subject to the CAIR summertime NOx
program.

Response: We disagree. Georgia is
subject to both annual emissions
budgets for NOx under CAIR, and
stringent requirements under the 1999
and subsequent Atlanta SIP
requirements. In addition, as noted by
commenters, Georgia SIP rules require
that controls installed for purposes of
meeting annual CAIR requirements
must be operated during the ozone
season. In sum, we believe that all these
requirements will assure substantial
reductions in summertime NOx
emissions in Georgia. See also 72 FR
31775-56.

Comment: One commenter noted that
EPA did find in its original analysis for
the NOx SIP Call rule that the NOx
emissions in Georgia significantly
contributed to 8-hour ozone
nonattainment areas in 10 downwind
States, including Alabama. The
commenter was also cognizant of the
stay of the findings of the NOx SIP Call
rule as it relates to the 8-hour ozone
standard. Thus this commenter
recommended that Georgia should not
be removed from the Phase Il NOx SIP
Call rule.

Another commenter expressed
concerns that Georgia sources do not
have summertime NOx emissions caps
despite significant contributions to 8-
hour ozone levels.

Response: This comment and any
other comments on the 8-hour basis of
the NOx SIP Call rule are beyond the
scope of the proposed rule. The stay of
effectiveness of the 8-hour basis for the
NOx SIP Call continues, and the
proposed rule neither addressed nor
reopened any issues relating to the 8-
hour basis for the NOx SIP Call rule. 72
FR 31774.

EPA notes, however, that as stated
above, Georgia is subject to annual
emissions budgets for NOx under CAIR,

that controls installed for purposes of
meeting annual CAIR requirements
must be operated during the ozone
season in Georgia, and that the Georgia
SIP requirements designed to achieve
emission reductions aimed at
addressing 8-hour ozone nonattainment
in Atlanta will assure that stringent
levels of NOx emissions will be met. As
noted earlier above, these levels are
more stringent than required by the NOx
SIP Call budgets.

Comment: One commenter noted that
certain controls in Georgia were
installed a year earlier than similar
requirements in North Carolina, and the
average pounds/million BTU emissions
rate is lower in Georgia than in North
Carolina or Alabama.

Response: This comment is beyond
the scope of the proposed rule.

V. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

This action is not a “significant
regulatory action” under the terms of
Executive Order (EO) 12866 (58 FR
51735, October 4, 1993) and is therefore
not subject to review under the EO. This
action grants a petition for
reconsideration and removes the State
of Georgia from the NOx SIP Call Rule.
It does not impose any requirement on
regulated entities.

B. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq., because the
action removes a regulatory
requirement.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB

control number. The OMB control
numbers for EPA’s regulations in 40
CFR are listed in 40 CFR part 9.

C. Regulatory Flexibility Act (RFA)

The Regulatory Flexibility Act (RFA)
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedures Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.

For purposes of assessing the impacts
of this final rule on small entities, small
entity is defined as: (1) A small business
as defined in the Small Business
Administration’s (SBA) regulations at 13
CFR 12.201; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of this final rule on small
entities, I certify that this action will not
have a significant economic impact on
a substantial number of small entities.
In determining whether a rule has a
significant economic impact on a
substantial number of small entities, the
impact of concern is any significant
adverse economic impact on small
entities, since the primary purpose of
the regulatory flexibility analyses is to
identify and address regulatory
alternatives “which minimize any
significant economic impact of the rule
on small entities.” 5 U.S.C. 603 and 604.
Thus, an agency may certify that a rule
will not have a significant economic
impact on a substantial number of small
entities if the rule relieves regulatory
burden, or otherwise has a positive
economic effect on all of the small
entities subject to the rule.

This action grants a petition for
reconsideration and removes the State
of Georgia from the NOx SIP Call Rule
and therefore, is not expected to have a
significant economic impact on a
substantial number of small entities.
This action neither imposes
requirements on small entities, nor is it
expected that there will be impacts on
small entities beyond those, if any,
required by or resulting from the NOx
SIP Call and the Section 126 Rules.
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D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and Tribal governments and the private
sector. Under Section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for any proposed or final rules
with “Federal mandates” that may
result in the expenditure to State, local,
and Tribal governments, in the
aggregate, or by the private sector, of
$100 million or more in any 1 year.
Before promulgating a rule for which a
written statement is needed, Section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of Section 205 do not
apply when they are inconsistent with
applicable law. Moreover, Section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including Tribal
governments, it must have developed
under Section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

This rule contains no Federal
mandates (under the regulatory
provisions of Title IT of the UMRA) for
State, local, or Tribal governments or
the private sector. The EPA prepared a
statement for the final NOx SIP Call that
would be required by UMRA if its
statutory provisions applied. This action
does not create any additional
requirements beyond those of the final
NOx SIP Call, and will actually reduce
the requirements by excluding the State
of Georgia, and therefore no further
UMRA analysis is needed.

E. Executive Order 13132: Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an

accountable process to ensure
meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications. “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This rule does not have federalism
implications. It will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This action does
not impose an enforceable duty on these
entities. This action imposes no
additional burdens beyond those
imposed by the final NOx SIP Call.
Thus, Executive Order 13132 does not
apply to this rule.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure ‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” This rule does not have
Tribal implications, as specified in
Executive Order 13175.

It will not have substantial direct
effects on Tribal governments, on the
relationship between the Federal
government and Indian Tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian Tribes, as
specified in Executive Order 13175.
This action does not significantly or
uniquely affect the communities of
Indian Tribal governments. The EPA
stated in the final NOx SIP Call Rule
that Executive Order 13084 did not
apply because that final rule does not
significantly or uniquely affect the
communities of Indian Tribal
governments or call on States to regulate
NOx sources located on Tribal lands.
The same is true of this action. Thus,
Executive Order 13175 does not apply
to this rule.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

Executive Order 13045: “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997) applies to any rule that
(1) is determined to be “‘economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to the
Executive Order because it is not
economically significant as defined in
Executive Order 12866, and because the
Agency does not have reason to believe
the environmental health or safety risks
addressed by this action present a
disproportionate risk to children. This
action does not impose requirements
beyond those, if any, required by or
resulting from the NOx SIP Call and
Section 126 Rules.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not a “significant energy
action” as defined in Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355 (May
22, 2001)) because it is not likely to
have a significant adverse effect on the
supply, distribution, or use of energy.
Further, we have concluded that this
rule is not likely to have any adverse
energy effects.

I. National Technology Transfer
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), Public Law No.
104-113, 12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. The NTTAA directs EPA to
provide Congress, through OMB,
explanations when the Agency decides



21538

Federal Register/Vol. 73, No. 78/ Tuesday, April 22, 2008/Rules and Regulations

not to use available and applicable
voluntary consensus standards. This
rulemaking does not involve technical
standards, therefore, EPA is not
considering the use of any voluntary
consensus standards.

J. Executive Order 12898: Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order (EO) 12898 (59 FR
7629 (Feb. 16, 1994)) establishes federal
executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA has determined that this rule will
not have disproportionately high and
adverse human health or environmental
effects on minority or low-income
populations because it does not affect
the level of protection provided to
human health or the environment. For
the final NOx SIP Call rule, the Agency
conducted a general analysis of the
potential changes in ozone and
particulate matter levels that may be
experienced by minority and low-
income populations as a result of the
requirements of that rule. These
findings were presented in the RIA for
the NOx SIP Call. This action does not
affect this analysis.

K. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2). This rule will be effective May
22, 2008.

L. Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the District of
Columbia Circuit by June 23, 2008.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review must be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. See CAA
Section 307(b)(2).

List of Subjects in 40 CFR Part 51

Environmental protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Ozone, Reporting and
recordkeeping requirements.

Dated: April 16, 2008.
Stephen L. Johnson,
Administrator.

m For the reasons set forth in the
preamble, part 51 of chapter I of title 40
of the Code of Federal Regulations is
amended as follows:

PART 51—REQUIREMENTS FOR
PREPARATION, ADOPTION AND
SUBMITTAL OF IMPLEMENTATION
PLANS

m 1. The authority citation for part 51
continues to read as follows:

Authority: 23 U.S.C. 101; 42 U.S.C. 7401—
7671q.

Subpart G—Control Strategy

m 2. Section 51.121 is amended as
follows:

m a. By revising paragraph (c)(2).

m b. By removing the entry for
“Georgia” from the tables in paragraphs
(e)(2)(1), (e)(4)(iii) and (g)(2)(ii).

m c. By removing and reserving
paragraph (e)(2)(ii)(C).

m d. By removing paragraph (s).

§51.121 Findings and requirements for
submission of State implementation plan
revisions relating to emissions of oxides of
nitrogen.

* * * * *

(C] * % %

(2) With respect to the 1-hour ozone
NAAQS, the portions of Missouri,
Michigan, and Alabama within the fine
grid of the OTAG modeling domain. The
fine grid is the area encompassed by a
box with the following geographic
coordinates: Southwest Corner, 92
degrees West longitude and 32 degrees
North latitude; and Northeast Corner,

69.5 degrees West longitude and 44
degrees North latitude.

* * * * *

[FR Doc. E8-8673 Filed 4—21-08; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2007-1009; FRL-8555-4]

Approval and Promulgation of Air
Quality Implementation Plans;
Delaware; Transportation Conformity
Regulations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the State of Delaware. This
revision establishes the State’s
transportation conformity requirements.
The intended effect of this action is to
approve the State regulations which will
govern transportation conformity
determinations in the State of Delaware.
DATES: Effective Date: This final rule is
effective on May 22, 2008.

ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R03-OAR-2007-1009. All
documents in the docket are listed in
the www.regulations.gov Web site.
Although listed in the electronic docket,
some information is not publicly
available, i.e., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy for
public inspection during normal
business hours at the Air Protection
Division, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the Delaware Department of
Natural Resources & Environmental
Control, 89 Kings Highway, P.O. Box
1401, Dover, Delaware 19903.

FOR FURTHER INFORMATION CONTACT:
Martin Kotsch, (215) 814—-3335, or by
e-mail at kotsch.martin@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Background

On November 7, 2007 (72 FR 62807),
EPA published a notice of proposed
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rulemaking (NPR) for the State of
Delaware. The NPR proposed approval
of the Delaware SIP revision for
Transportation Conformity. This action
is being taken under the Clean Air Act.
These SIP revisions were proposed
under a procedure called parallel
processing, whereby EPA proposes a
rulemaking action concurrently with a
state’s procedures for amending its SIP.
The state’s proposed SIP revisions were
submitted to EPA on July 9, 2007 by the
Delaware Department of Natural
Resources and Environmental Control
(DNREC). No comments were received
during the public comment period on
EPA’s November 7, 2007 proposal.
DNREC formally submitted the final SIP
revision on November 1, 2007. That
final submittal had no substantial
changes from the proposed version
submitted on July 9, 2007. A detailed
description of Delaware’s submittal and
EPA’s rationale for its proposed
approval were presented in the
November 7, 2007 notice of proposed
rulemaking and will not be restated in
its entirety here.

II. Summary of SIP Revision

Delaware’s SIP revision contains the
State Regulation 1132, Delaware
Transportation Conformity Regulation.
This SIP revision addresses the three
provisions of the EPA Conformity Rule
required under SAFETEA-LU: 40 CFR
93.105 (consultation procedures); 40
CFR 93.122(a)(4)(ii) (control measures)
and, 40 CFR 93.125(c) (mitigation
measures).

We reviewed the submittal to assure
consistency with the February 14, 2006
“Interim Guidance for Implementing the
Transportation Conformity provisions in
the Safe, Accountable, Flexible,
Efficient Transportation Equity Act: A
Legacy for Users (SAFETEA-LU).” The
guidance document can be found at
http://epa.gov/otaq/stateresources/
transconf/policy.htm. The guidance
document states that each state is only
required to address and tailor the
aforementioned three sections of the
Federal Conformity Rule to be included
in their state conformity SIPs.

EPA’s review of Delaware’s proposed
SIP indicates that it is consistent with
EPA’s guidance in that it includes the
three elements specified by SAFETEA—
LU. Consistent with the EPA Conformity
Rule at 40 CFR 93.105 (consultation
procedures), Regulation 1132.3
identifies the appropriate agencies,
procedures, and allocation of
responsibilities as required under 40
CFR 93.105 for consultation procedures.
In addition, Regulation 1132.3 provides
for appropriate public consultation/
public involvement consistent with 40

CFR 93.105. With respect to the
requirements of 40 CFR 93.122(a)(4)(ii)
and 40 CFR 93.125(c), Regulation 1132.4
specifies that written commitments for
control measures and mitigation
measures for meeting these
requirements will be provided as
needed.

Other specific requirements of the
Delaware SIP revision for
Transportation Conformity and the
rationale for EPA’s proposed action are
explained in the NPR and will not be
restated here. No public comments were
received on the NPR.

III. Final Action

EPA is approving the Delaware SIP
revision for Transportation Conformity
as a revision to the Delaware State SIP.

IV. Statutory and Executive Order
Reviews

A. General Requirements

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

® Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “‘major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by June 23, 2008. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action.

This action to approve the Delaware
Transportation Conformity SIP may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2)).
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List of Subjects in 40 CFR Part 52 Dated: April 9, 2008.
Donald S. Welsh,
Regional Administrator, Region III.

m 40 CFR part 52 is amended as follows:

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference, Nitrogen
dioxide, Ozone, Particulate matter,

PART 52—[AMENDED]
Reporting and recordkeeping

Subpart I—Delaware

m 2.In §52.420, the table in paragraph
(c) is amended by adding an entry for
Regulation 1132 after the existing
Regulation 31 to read as follows:

requirements, Volatile organic m 1. The authority citation for part 52 §52.420 Identification of plan.
compounds. continues to read as follows: * * * *
Authority: 42 U.S.C. 7401 et seq. (c)* * *

EPA-APPROVED REGULATIONS IN THE DELAWARE SIP

State citation Title/subject StatedzftECtive EPA (ﬁ)tgroval eﬁggﬂgﬂgh
Regulation 1132—Transportation Conformity
[ST=To 1o o T S PUMPOSE ..ot 11/11/2007 5/22/2008 Added Section.
Section 2 .... Definitions ......... 11/11/2007 5/22/2008 Added Section.
Section 3 .... Consultation 11/11/2007 5/22/2008 Added Section.
SECON 4 ..o Written Commitments for Control and Miti- 11/11/2007 5/22/2008 Added Section.
gation Measures.

* * * * *

[FR Doc. E8-8395 Filed 4—21-08; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2007-0185; FRL-8555-5]

Approval and Promulgation of Air
Quality Implementation Plans; Virginia;
Incorporation of On-Board Diagnostic
Testing and Other Amendments to the
Motor Vehicle Emission Inspection
Program for the Northern Virginia
Program Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving three State
Implementation Plan (SIP) revisions
submitted by the Commonwealth of
Virginia. These revisions pertain to the
Commonwealth’s motor vehicle
inspection and maintenance (I/M)
program for the Northern Virginia area
that was previously SIP-approved by
EPA. These three SIP revisions
incorporate changes made by the
Commonwealth to the I/M program
since EPA last approved the /M
program as part of the SIP in 2002. The
most significant change to the program
is the incorporation of on-board
diagnostic computer checks of 1996-
and-newer model year vehicles as an
element of the emission inspection

process for the Northern Virginia
program area. In addition, Virginia
made numerous minor changes to the
program, including several changes to
test procedures and standards, as well
as changes to its roadside testing
regimen. The I/M program helps to
ensure that highway motor vehicles
operate as cleanly as possible, by
requiring vehicles to be periodically
tested and by identifying vehicles
having high emissions due to
malfunctioning emission control
systems. Such vehicles must then be
repaired and retested by their owners, to
the standards set by the
Commonwealth’s program. Vehicle I/M
programs address nitrogen oxide and
volatile organic compound emissions,
both of which are precursors to
formation of ground level ozone
pollution, as well as the pollutant
carbon monoxide. This action is being
taken under the Clean Air Act (CAA).

DATES: Effective Date: This final rule is
effective on May 22, 2008.

ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R03-OAR-2007-0185. All
documents in the docket are listed in
the http://www.regulations.gov Web

site. Although listed in the electronic
docket, some information is not publicly
available, i.e., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.

Publicly available docket materials are
available either electronically through
http://www.regulations.gov or in hard
copy for public inspection during
normal business hours at the Air
Protection Division, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the State submittal are
available at the Virginia Department of
Environmental Quality, 629 East Main
Street, Richmond, Virginia 23219.

FOR FURTHER INFORMATION CONTACT:
Brian Rehn, (215) 814-2176, or by
e-mail at rehn.brian@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Background

On February 12, 2008 (73 FR 8018),
EPA published a notice of proposed
rulemaking (NPR) for the
Commonwealth of Virginia. The NPR
proposed approval of three separate
revisions made by Virginia to its prior,
SIP-approved motor vehicle inspection
and maintenance program. These three
formal SIP revisions were submitted by
Virginia on December 18, 2002, April 2,
2003, and June 18, 2007, respectively.

The Northern Virginia I/M program
area is comprised of the following
localities: The counties of Arlington,
Fairfax, Loudoun, Prince William, and
Stafford; and the cities of Alexandria,
Fairfax, Falls Church, Manassas, and
Manassas Park. It is designated by EPA
as a moderate 8-hour ozone
nonattainment area. The
Commonwealth’s revised I/M program
satisfies federal requirements under
sections 182 and 184 of the Clean Air
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Act applicable to enhanced I/M
programs.

II. Summary of SIP Revision

The Commonwealth’s December 2002,
April 2003, and June 2007 I/M SIP
revisions latest revisions serve to amend
the Commonwealth’s prior, EPA-
approved enhanced I/M SIP, which was
published as a final rulemaking action
in the September 1, 1999 edition of the
Federal Register (64 FR 47670).

The Commonwealth SIP revisions are
comprised of amended versions of
Virginia’s regulations governing the
emissions inspection program. The
purpose of these changes to Virginia
regulation was to make changes that the
Virginia Department of Environmental
Quality (VA DEQ) deemed necessary for
continued operation of the enhanced
I/M program. Some of these regulatory
amendments were made by Virginia to
reflect changing federal requirements
and policies that apply to enhanced
emission inspection programs, and
some updates were to address changes
made to relevant Virginia law since the
inception of the enhanced I/M program.

The most significant of the Cﬁ)anges
comprised within the December 18,
2002 SIP revision is the incorporation of
on-board diagnostic checks of 1996 and
newer vehicles subject to emissions
testing. Virginia also updated its testing
procedures to stay abreast of changes
needed based upon past operation of the
program. Virginia also modified
applicability requirements for the I/M
program to address the changing
dynamic of the vehicle fleet operating in
the program area. Virginia also amended
its regulation to enhance the
Commonwealth’s ability to effectively
enforce the emission inspection
program. Below is a summary of the
most significant changes to the
Commonwealth’s vehicle emission
inspection program regulations
submitted as part of the December 18,
2002 SIP revision:

1. Incorporation of on-board
diagnostic testing of vehicles equipped
with second generation on-board
diagnostics (OBD-II), as well as checks
of OBD-II equipped 1997 and newer
diesel-powered vehicles.

2. Revision of program model year
coverage to exempt vehicles 25-years
old and older at the time of testing, in
lieu of the previous exemption of 1968
and older model vehicles.

3. Revision of acceleration-simulation
mode (ASM) emission standards and
removal of ASM test procedure pre-
screening requirements.

4. Tightening of two-speed idle
emission test standards, to reflect
advanced technology and lower

emission levels of 1990 and newer
vehicles.

5. Relaxation of roadside remote
sensing standards, and greater flexibility
for VA DEQ in use of various pollutants
as roadside screening criteria.

6. Repeal of requirement for
evaporative system purge testing.

7. Revision of requirements for federal
and private fleet testing and reporting,
and add “‘sensitive mission vehicle”
fleet emission inspection station permit
category.

8. Revision of visible emissions
standard to include a standard for
diesel-powered vehicles now subject to
OBD testing.

9. Elimination of deadlines for waiver
limit increases that have already passed;
and required vehicles that received a
waiver in another state to be tested if
subject to Virginia’s I/M program.

10. Repeal of requirements limiting
warranty eligibility for certain emissions
short tests.

11. Modification of penalty schedule
for major violations related to emissions
inspections.

12. Revision of a number of
definitions to reflect related regulatory
changes, and the repeal of others that
are no longer needed to support the
Commonwealth’s regulations.

Virginia’s April 2, 2003 SIP revision
serves to make a technical correction to
the June 2002 version of the emission
inspection program regulation that was
submitted as part of the December 2002
SIP revision. This later amendment
corrects a technical error in Virginia’s
prior emission inspection program
regulation concerning emission
inspector identification numbers.

Virginia’s June 18, 2007 SIP revision
contains a more recent version of the
Commonwealth’s I/M regulation since
the June 2002 version of the regulation
submitted as part of the December 18,
2002 SIP revision. This June 2007 SIP
revision contains revised provisions
related to on-road testing of vehicles
(i.e., remote sensing) operated
(primarily) in Northern Virginia. The
purpose of this SIP revision is to help
Virginia ensure motorist compliance
with the I/M program and to
supplement state enforcement activities.

EPA is taking a single rulemaking
action today upon the December 18,
2002, the April 2, 2003, and the June 18,
2007 SIP revisions.

III. General Information Pertaining to
SIP Submittals From the
Commonwealth of Virginia

In 1995, Virginia adopted legislation
that provides, subject to certain
conditions, for an environmental
assessment (audit) “privilege” for

voluntary compliance evaluations
performed by a regulated entity. The
legislation further addresses the relative
burden of proof for parties either
asserting the privilege or seeking
disclosure of documents for which the
privilege is claimed. Virginia’s
legislation also provides, subject to
certain conditions, for a penalty waiver
for violations of environmental laws
when a regulated entity discovers such
violations pursuant to a voluntary
compliance evaluation and voluntarily
discloses such violations to the
Commonwealth and takes prompt and
appropriate measures to remedy the
violations. Virginia’s Voluntary
Environmental Assessment Privilege
Law, Va. Code Sec. 10.1-1198, provides
a privilege that protects from disclosure
documents and information about the
content of those documents that are the
product of a voluntary environmental
assessment. The Privilege Law does not
extend to documents or information (1)
that are generated or developed before
the commencement of a voluntary
environmental assessment; (2) that are
prepared independently of the
assessment process; (3) that demonstrate
a clear, imminent and substantial
danger to the public health or
environment; or (4) that are required by
law.

On January 12, 1998, the
Commonwealth of Virginia Office of the
Attorney General provided a legal
opinion that states that the Privilege
law, Va. Code Sec. 10.1-1198, precludes
granting a privilege to documents and
information “required by law,”
including documents and information
“required by Federal law to maintain
program delegation, authorization or
approval,” since Virginia must “enforce
Federally authorized environmental
programs in a manner that is no less
stringent than their Federal counterparts
* * * The opinion concludes that
“[rlegarding § 10.1-1198, therefore,
documents or other information needed
for civil or criminal enforcement under
one of these programs could not be
privileged because such documents and
information are essential to pursuing
enforcement in a manner required by
Federal law to maintain program
delegation, authorization or approval.”

Virginia’s Immunity law, Va. Code
Sec. 10.1-1199, provides that “[t]o the
extent consistent with requirements
imposed by Federal law,” any person
making a voluntary disclosure of
information to a state agency regarding
a violation of an environmental statute,
regulation, permit, or administrative
order is granted immunity from
administrative or civil penalty. The
Attorney General’s January 12, 1998
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opinion states that the quoted language
renders this statute inapplicable to
enforcement of any Federally authorized
programs, since “‘no immunity could be
afforded from administrative, civil, or
criminal penalties because granting
such immunity would not be consistent
with Federal law, which is one of the
criteria for immunity.”

Therefore, EPA has determined that
Virginia’s Privilege and Immunity
statutes will not preclude the
Commonwealth from enforcing its
program consistent with the Federal
requirements. In any event, because
EPA has also determined that a state
audit privilege and immunity law can
affect only state enforcement and cannot
have any impact on Federal
enforcement authorities, EPA may at
any time invoke its authority under the
CAA, including, for example, sections
113, 167, 205, 211 or 213, to enforce the
requirements or prohibitions of the state
plan, independently of any state
enforcement effort. In addition, citizen
enforcement under section 304 of the
Clean Air Act is likewise unaffected by
this, or any, state audit privilege or
immunity law.

Other specific requirements for an
enhanced I/M program, and the
rationale for EPA’s proposed action, are
explained in the NPR and will not be
restated here. No public comments were
received on the NPR.

II1. Final Action

EPA is approving three SIP revisions
formally submitted to EPA by the
Commonwealth on December 18, 2002,
April 2, 2003, and June 18, 2007 as
revisions to the Virginia SIP.

IV. Statutory and Executive Order
Reviews

A. General Requirements

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

e Isnot a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions

of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by June 23, 2008.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action
approving Virginia’s enhanced I/M
program may not be challenged later in
proceedings to enforce its requirements.
(See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference, Nitrogen
dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: April 9, 2008.
Donald S. Welsh,
Regional Administrator, Region III.

m 40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart VV—Virginia

m 2.In §52.2420, the table in paragraph
(c) is amended under Chapter 91 as
follows:

m a. Revising Part I, section 5-91-20.

m b. Revising Part I, sections 5-91-30,
5-91-50, 5-91-70, and 5-91-120.

m c. Revising Part III, sections 5-91-160
through 5-91-210.

m d. Revising Part IV, sections 5—91—
220, 5-91-230, 5—91-260, 5-91-270, 5—
91-290 through 5-91-340, 5-91-360
and 5-91-370.

m e. Revising Part V, section 5-91-380.
m f. Removing Part VI, sections 5—91—
460 and 5-91-470.

B g. Revising Part VI, sections 5-91-410
through 5—-91-450, 5-91-480, and 5-91—
490.

m h. Revising Part VII, sections 5-91—
500 through 5-91-540.

m i. Revising Part VIII, sections 5—91—
550 through 5-91—580.

m j. Revising Part IX, sections 5-91-590
through 5-91-620.

m k. Revising Part X, sections 5-91-650
through 5-91-710.

m 1. Revising Part XI, section 5-91-720.
m m. Revising Part XII, sections 5-91—
740 through 5-91-760.
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m n. Removing Part XIIl in its entirety. §52.2420 lIdentification of plan. (c)* * *
m 0. Revising Part XIV, sections 5—-91— * * * * *
790 and 5-91-800.

EPA-APPROVED VIRGINIA REGULATIONS AND STATUTES

State citation State effective Explanation [former

(9 VAC 5) Title/subject date EPA approval date SIP citation]
Chapter 91 Regulations for the Control of Motor Vehicle Emissions in the Northern Virginia Area
Part | Definitions
5-91-20 ...ccoiviiiie Terms defined ... 6/29/05 4//22/08 [Insert page
number where the
document begins].
Part Il General Provisions
5-91-30 ..cceiiireiinienns Applicability and authority of the department ......... 10/1/02 4/22/08 [Insert page
number where the
document begins].
5-91-50 ..oocoiiiiiiieee Documents incorporated by reference ................... 10/1/02 4/22/08 [Insert page
number where the
document begins].
5-91-70 .orviiiiieeee Appeal of case deciSions ..........ccccecveveeiiiiinieeenenne 10/1/02 4/22/08 [Insert page
number where the
document begins].
5-91-120 ..coevvriieee Export and import of motor vehicles .............c......... 10/1/02 4/22/08 [Insert page
number where the
document begins].

Part Il Emission Standards for Motor Vehicle Air Pollution

5-91-160 ...coccvvveeennne Exhaust emission standards for two-speed idle 6/29/05 4/22/08 [Insert page
testing in enhanced emissions inspection pro- number where the
grams. document begins].

5-91-170 ..covviees Exhaust emission standards for ASM testing in en- 10/1/02 4/22/08 [Insert page
hanced emissions inspection programs. number where the

document begins].

5-91-180 ..coevvrerrnee Exhaust emission standards for on-road testing 6/29/05 4/22/08 [Insert page
through remote sensing. number where the

document begins].

5-91-190 ...ccoecvverrnee. Emissions control system standards ...................... 10/1/02 4/22/08] [Insert page

number where the
document begins].
5-91-200 ....ccccvverurennee. Evaporative emissions standards .............cccoceeeeene 10/1/02 4/22/08] [Insert page
number where the
document begins].
5-91-210 ..cooevrreieee. Visible emissions standards ...........cccccovciriienieenns 10/1/02 4/22/08 [Insert page
number where the
document begins].

Part IV Permitting and Operation of Emissions Inspection Stations

5-91-220 ....cccvvuenee General Provisions .........cccccocereerineeneneeneseeneeenn 10/1/02 4/22/08 [Insert page
number where the
document begins].

5-91-230 ...ccoecveereene APPIICALIONS ... 10/1/02 4/22/08 [Insert page
number where the
document begins].



21544

Federal Register/Vol. 73, No. 78/ Tuesday, April 22, 2008/Rules and Regulations

EPA-APPROVED VIRGINIA REGULATIONS AND STATUTES—Continued

State citation

(9 VAC 5) Title/subject

State effective
date

EPA approval date

Explanation [former
SIP citation]

* * * *

5-91-260 .....ccovevvreennne Emissions inspection station permits, categories ...

5-91-270 ....cccovenennen.

* * * *

5-91-290 ......ccoeneee.

Motor vehicle inspection report; certificate of emis-
sions inspection.

* * * *

Inspector identification number and access code
usage.

Fleet emissions inspection stations; mobile fleet
inspection stations.

*

10/1/02

10/1/02

*

10/1/02

10/1/02

10/1/02

10/1/02

10/1/02

10/1/02

*

10/1/02

10/1/02

*

4/22/08 [Insert page
number where the
document begins].

4/22/08 [Insert page
number where the
document begins].

*

4/22/08 [Insert page
number where the
document begins].

4/22/08 [Insert page
number where the
document begins].

4/22/08 [Insert page
number where the
document begins].

4/22/08 [Insert page
number where the
document begins].

4/22/08 [Insert page
number where the
document begins].

4/22/08 [Insert page
number where the
document begins].

*

4/22/08 [Insert page
number where the
document begins].

4/22/08 [Insert page
number where the
document begins].

*

*

Retitled and amended.

Part V Emissions Inspector Testing and Licensing

Emissions inspector licenses and renewals ...........

10/21/02

4/22/08 [Insert page
number where the
document begins].

*

Part VI

Inspection Procedures

5-91-410 ..o

5-91-420 ....cccoveirnns

5-91-430 ...ccovvieienns

5-91-440 ......ccoeeee

5-91-450 .....ccoeeeunennne Evaporative system pressure test and gas cap

pressure test procedure.

5-91-480 .....ccoeeennennne Emissions related repairs ..........cccoceevieiiienninceinene

5-91-490 .....ccoeeevinns

10/1/02

10/1/02

10/1/02

10/1/02

10/1/02

10/1/02

10/1/02

4/22/08 [Insert page
number where the
document begins].

4/22/08 [Insert page
number where the
document begins].

4/22/08 [Insert page
number where the
document begins].

4/22/08 [Insert page
number where the
document begins].

4/22/08 [Insert page
number where the
document begins].

4/22/08 [Insert page
number where the
document begins].

4/22/08 [Insert page
number where the
document begins].

Retitled and amended.
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EPA-APPROVED VIRGINIA REGULATIONS AND STATUTES—Continued

State effective
date

St(gtc\a/xi(t:at&_i)?n Title/subject Explanation [former

EPA approval date SIP citation]

Part VIl Vehicle Emissions Repair Facility Certification

5-91-500 .....ccoeevvnnennne Applicability and authority .........c.cccocoeiiiiinicnnenn. 10/1/02 4/22/08 [Insert page
number where the
document begins].

5-90-510 ...ccccvrvrurenee. Certification qualifications ...........ccccceviveeiiiennennn. 10/1/02 4/22/08 [Insert page
number where the
document begins].

5-91-520 .....ccovviuenee. Expiration, reinstatement, renewal, and requalifica- 10/1/02 4/22/08 [Insert page
tion. number where the

document begins].

5-91-530 ...cccocvveieenne Emissions and repair facility operations ................. 10/1/02 4/22/08 [Insert page

number where the
document begins].
5-91-540 ....cccvvrennee. Sign and certificate posting ........ccccceeeeeiiiniienieeens 10/1/02 4/22/08 [Insert page Retitled and amended.
number where the
document begins].

Part VIl Emissions Repair Technician Certification and Responsibilities

5-91-550 ...cceccveereennne. Applicability and authority ...........cccocceiiiiiniienenn. 10/1/02 4/22/08 [Insert page
number where the
document begins].

5-91-560 ......ccoevueenee. Certification qualifications for emissions repair 10/1/02 4/22/08 [Insert page
technicians. number where the

document begins].

5-91-570 ..ccoevireeee Expiration, reinstatement, renewal and requalifica- 10/1/02 4/22/08 [Insert page
tion. number where the

document begins].

5-91-580 ....ccecovvrereene Certified emissions repair technician responsibil- 10/1/02 4/22/08 [Insert page
ities. number where the

document begins].

Part IX Enforcement Procedures

5-91-590 .....ccoevrreruene Enforcement of regulations, permits, licenses, cer- 10/1/02 4/22/08 [Insert page
tifications and orders. number where the

document begins].
5-91-600 ....ccccvvrueennee. General enforcement process .........c.ccceeceeeneeneeenns 10/1/02  04/22/08 [Insert page

number where the
document begins].
5-91-610 ..coeviieeee Consent orders and penalties for violations ........... 10/1/02 4/22/08 [Insert page
number where the
document begins].
5-91-620 .....ccceevvueennne Major violations ........cccceeveiriiiniiieeee e 10/1/02 4/22/08 [Insert page
number where the
document begins].

* * * * * * *

Part X Analyzer System Certification and Specifications for Enhanced Emissions Inspection Programs

* * * * * * *

5-91-650 .....ccoevvuenee. Design goals ........ccceeiiiiiiiiii e 10/1/02 4/22/08 [Insert page
number where the
document begins].

5-91-660 .......cecuennee. Warranty; service contract ...........cccocvveiiiinienn. 10/1/02 4/22/08 [Insert page
number where the
document begins].

5-91-670 ..coeevveeennne Owner-provided SEIVICES .......ccccoeereiriieesieniieeneeenns 10/1/02 4/22/08 [Insert page
number where the
document begins].

5-91-680 .....ccoeeevunennne Certification of analyzer systems .........ccccccocveeieeens 10/1/02 4/22/08 [Insert page
number where the
document begins].

5-91-690 ....cccvvrueennee. Span gases; gases for calibration purposes .......... 10/1/02 4/22/08 [Insert page
number where the
document begins].
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EPA-APPROVED VIRGINIA REGULATIONS AND STATUTES—Continued

State citation
(9 VAC 5)

Title/subject

State effective
date

Explanation [former

EPA approval date SIP citation]

Calibration of exhaust gas analyzers

10/1/02

10/1/02

4/22/08 [Insert page
number where the
document begins].

4/22/08 [Insert page
number where the
document begins].

Part XI Manufacturer Recall

10/1/02

4/22/08 [Insert page
number where the
document begins].

* *

Part Xll On-road Testing

6/29/05

6/29/05

6/29/05

4/22/08 [Insert page
number where the
document begins].

4/22/08 [Insert page
number where the
document begins].

4/22/08 [Insert page
number where the
document begins].

Part XIV ASM Exhaust Emission Standards

ASM start-up standards

10/1/02

10/1/02

4/22/08 [Insert page
number where the
document begins].

4/22/08 [Insert page
number where the
document begins].

* *

* * * * *

[FR Doc. E8—8394 Filed 4-21-08; 8:45 am]|
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[Docket No. EPA-R02-OAR-2008-0011,
FRL-8554-8]

Approval and Promulgation of
Implementation Plans; New York

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; technical
amendment.

SUMMARY: The Environmental Protection
Agency (EPA) is promulgating an
amendment to its rulemaking action
taken on November 27, 1998, which
removed Part 211.2 of Title 6 of the New
York Code of Rules and Regulations
(NYCRR) from the State Implementation
Plan (SIP) for the State of New York.
Part 211.2 is a general prohibition

against air pollution. As stated in the
November 27, 1998 notice, EPA
intended to remove all such general
duty provisions from the New York SIP,
which do not reasonably relate to the
attainment and maintenance of the
National Ambient Air Quality Standards
(NAAQS), and other air quality goals of
the Clean Air Act. General duty
provisions in Title 6 of the NYCRR
include those pertaining to nuisance
odors. In this action, EPA is amending
its previous rulemaking to include a
mistakenly omitted citation to Part
200.1(d) of Title 6 of the NYCRR. Part
200.1(d) provides the definition of “air
contaminant or air pollutant,” which
includes the word “odor.” It has
recently been brought to EPA’s attention
that the word “odor” in the definition
of ““air contaminant or air pollutant”
was erroneously retained in the SIP. By
amending the previous rulemaking, EPA
is removing the word “odor” from the
federally-approved definition of “air
contaminant or air pollutant,”” because
the definition as currently written, in
part, does not have a reasonable

connection to the NAAQS and related
air quality goals of the Clean Air Act.
The intended effect of this amendment
is to make the previous rulemaking on
New York SIP submittals for national
primary and secondary ambient air
quality standards consistent with the
requirements of the Clean Air Act.
DATES: This correction is effective on
April 22, 2008.

FOR FURTHER INFORMATION CONTACT:
Steven Riva, Air Programs Branch,
Environmental Protection Agency, 290
Broadway, 25th Floor, New York, New
York 10007-1866, (212) 637—4074.
SUPPLEMENTARY INFORMATION:

I. Amendment to SIP Correction Action

On November 27, 1998 (63 FR 65557),
EPA published notice of a direct final
rulemaking action under section
110(k)(6) of the Clean Air Act, as
amended, 42 U.S.C. 7401 et seq. (the
Act), to correct the federally-approved
New York State Implementation Plan
(SIP). This notice took effect on January
26, 1999, after a 60 day public comment
period in which EPA received no
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comments on the rule. The intended
effect of that rulemaking was to remove
all general duty provisions from the SIP,
which EPA determined were
erroneously approved because those
provisions do not have a reasonable
connection to the national ambient air
quality standards (NAAQS) such that
EPA could rely on them as NAAQS
attainment and maintenance strategies.
Accordingly, the November 27, 1998
rulemaking removed Part 211.2 of Title
6 of the New York Code of Rules and
Regulations (NYCRR) from the SIP. Part
211.2 is a general prohibition against air
pollution. General duty provisions in
Title 6 of the NYCRR include those
pertaining to nuisance odors. It has
recently been brought to EPA’s attention
that Part 200.1(d) of Title 6 of the
NYCRR contains an odor provision that
was erroneously omitted from EPA’s
prior action to remove such provisions
from the SIP. Moreover, EPA has
determined that the Act does not
provide EPA with any specific authority
to regulate odor. Therefore, EPA’s prior
SIP correction notice is now being
amended to include the omitted odor
provision, so that all odor provisions are
effectively removed from the SIP,
consistent with the purpose of the Act
and as originally intended by EPA.

EPA has determined that today’s
action falls under the “good cause”
exemption in section 553(b)(3)(B) of the
Administrative Procedure Act (APA)
which, upon finding “good cause,”
authorizes agencies to dispense with
public participation where public notice
and comment procedures are
“impracticable, unnecessary or contrary
to the public interest.”” EPA has
determined that public notice and
comment for today’s action is
unnecessary because the intended result
of EPA’s November 27, 1998
rulemaking, which is encompassed by
today’s action, has previously been
subject to a 60-day public notice and
comment period, during which EPA did
not receive any comments. Today’s
action merely amends the prior
rulemaking to include a mistakenly
omitted citation, ensuring that EPA’s
publicly noticed intention to remove all
general duty provisions from the SIP is
realized. In addition, EPA has
determined that public notice and
comment is unnecessary because, in
light of the fact that EPA lacks any
specific authority to regulate odor under
the Act, no comments EPA might
receive would result in any change in
the outcome of today’s action.

EPA also finds that there is good
cause under APA section 553(d)(3) for
this amendment to become effective on
the date of publication of this action.

Section 553(d)(3) of the APA allows an
effective date less than 30 days after
publication “as otherwise provided by
the agency for good cause found and
published with the rule.” 5 U.S.C.
553(d)(3). The purpose of the 30-day
waiting period prescribed in APA
section 553(d)(3) is, among other things,
to give affected parties a reasonable time
to adjust their behavior and prepare
before the final rule takes effect. Today’s
rule, however, does not create any new
regulatory requirements such that
affected parties would need time to
prepare before the rule takes effect.
Rather, today’s rule merely corrects an
error. For these reasons, EPA finds good
cause under APA section 553(d)(3) for
this correction to become effective on
the date of publication of this action.

II. New York SIP Correction

On November 27, 1998 (63 FR 65557),
EPA published a direct final rulemaking
to remove all general duty provisions
from the federally-approved New York
SIP that do not reasonably relate to
attainment and maintenance of the
NAAQS, including those pertaining to
nuisance odors. Specifically, EPA
removed part 211.2 of Title 6 of the New
York Code Rules and Regulations
(NYCRR), entitled “Air Pollution
Prohibited,” from the federally-
approved New York SIP. Part 211.2
prohibits, among other things, odors
that ‘“‘unreasonably interfere with the
comfortable enjoyment of life or
property.” It has recently been brought
to EPA’s attention that 6 NYCRR Part
200.1(d) contains an odor provision that
EPA erroneously did not remove from
the New York SIP. EPA has determined
that the definition of “air contaminant
or air pollutant” at 6 NYCRR 200.1(d),
as it relates to “odor,” does not have a
reasonable connection to the NAAQS
and related air quality goals of the Clean
Air Act (Act) and is not properly part of
the SIP.

EPA last approved 6 NYCRR 200.1(d)
as part of the New York SIP on May 22,
2001. Part 200.1(d) provides the
definition of “air contaminant or air
pollutant,” which is defined as “A
chemical, dust, compound, fume, gas,
mist, odor, smoke, vapor, pollen, or any
combination thereof.” Such a definition,
as it specifically relates to “odor,” is not
designed to control or impact NAAQS
pollutants such that EPA could rely on
it as a NAAQS attainment and
maintenance strategy. After it came to
the attention of EPA that the definition
of “air contaminant or air pollutant”
contained in Part 200.1(d) was not
properly removed from the federally-
approved New York SIP, EPA in turn
brought the matter to the attention of the

New York State Department of
Environmental Conservation (NYSDEC).
In a February 6, 2008 e-mail from
NYSDEC to EPA, NYSDEC confirmed
EPA’s understanding that the definition
as it relates to odor was not properly
removed from the federally-approved
New York SIP in the November 27, 1998
EPA rulemaking action.

EPA is now amending the November
27,1998 SIP action. That action was
done pursuant to section 110(k)(6) of the
Act, to correct the New York SIP by
removing general duty provision part
211.2 from the SIP, which includes a
provision pertaining to odor. In today’s
action, EPA is reaffirming that such
general duty provisions are not
reasonably related to the NAAQS or
other air quality goals of the Act, and
were erroneously approved into the SIP.
In addition, EPA has determined that it
lacks any specific authority to regulate
odor under the Act. Section 110(k)(6) of
the amended Act provides: “Whenever
the Administrator determines that the
Administrator’s action approving,
disapproving, or promulgating any plan
or plan revision (or part thereof), area
designation, redesignation,
classification or reclassification was in
error, the Administrator may in the
same manner as the approval,
disapproval, or promulgation revise any
such action as appropriate without
requiring any further submission from
the State. Such determination and the
basis thereof shall be provided to the
State and the public.” It should be noted
that section 110(k)(6) has also been used
by EPA to delete an improperly
approved odor provision from the
Wyoming SIP. 61 FR 47058 (1996).

Since the State of New York’s Part
200.1(d) definition of ‘“‘air contaminant
or air pollutant” has no reasonable
connection to the NAAQS-related air
quality goals of the Act as it specifically
relates to “odor,” EPA is amending its
original action to include the removal of
the word “odor” from the federally-
approved definition. This amendment’s
effect is to complete the intended
removal of all general duty provisions
from the New York SIP, specifically
those pertaining to odor.

NotEing in this action should be
construed as establishing a precedent
for any future action related to
corrections or revisions of SIPs. Each
SIP correction or revision shall be
considered separately in light of specific
technical, economic and environmental
factors, and in relation to relevant
statutory and regulatory requirements.

III. Summary of EPA’s Action

EPA is taking action to amend its
November 27, 1998 (63 FR 65557)
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rulemaking action to correct the
federally-approved New York SIP.
Specifically, this action has the effect of
removing the word “odor” from the
definition of ““air contaminant or air
pollutant” at 6 NYCRR Part 200.1(d), so
that “odor” is no longer part of the
federally-approved New York SIP.

IV. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
is therefore not subject to review by the
Office of Management and Budget. In
addition, this action does not impose
any enforceable duty or contain any
unfunded mandate as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4), or require prior
consultation with State officials as
specified by Executive Order 12875 (58
FR 58093, October 28, 1993), or involve
special consideration of environmental
justice related issues as required by
Executive Order 12898 (59 FR 7629,
February 16, 1994). Because this action
is not subject to notice-and-comment
requirements under the Administrative
Procedure Act or any other statute, it is
not subject to the provisions of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.)

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and

responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
corrects an error, it does not impose any
new requirements on sources or allow a
state to avoid adopting or implementing
other requirements, and does not alter
the relationship or the distribution of
power and responsibilities established
in the Act. This rule also is not subject
to Executive Order 13045, ‘‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant and because
the Agency does not have reason to
believe that the rule concerns an
environmental health risk or safety risk
that may disproportionately affect
children.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Act. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller

General of the General Accounting
Office prior to publication of this rule in
today’s Federal Register. This rule is
not a “‘major rule” as defined by 5
U.S.C. 804(2).

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by June 23, 2008. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2) of the Act.)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Incorporation by
reference, Intergovernmental relations,
Oxides of Nitrogen, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: April 4, 2008.
Alan J. Steinberg,
Regional Administrator, Region 2.

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart HH—New York

m 2. Section 52.1679, is amended by
revising the entry for part 200 to read as
follows:

§52.1679 EPA-approved New York State
regulations.

State effective Latest EPA approval

New York State regulation date date Comments
Title 6:
Part 200, General Provisions Sections 200.1, 2/25/00 4/22/08. [FR page cita- The word odor is removed from the Subpart

200.6, 200.7 and 200.9.

tion].

200.1(d) definition of “air contaminant or air
pollutant”.

Redesignation of non-attainment areas to attain-
ment areas (200.1(av)) does not relieve a
source from compliance with previously appli-
cable requirements as per letter of Nov. 13,
1981 from H. Hovey, NYSDEC.

Changes in definitions are acceptable to EPA
unless a previously approved definition is nec-
essary for implementation of an existing SIP
regulation.
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New York State regulation

State effective
date

Latest EPA approval
date

Comments

EPA is including the definition of “federally en-

forceable” with the understanding that (1) the
definition applies to provisions of a Title V per-
mit that are correctly identified as federally en-
forceable, and (2) a source accepts operating
limits and conditions to lower its potential to
emit to become a minor source, not to “avoid”
applicable requirements.

EPA is approving incorporation by reference of

those documents that are not already federally
enforceable.

[FR Doc. E8-8657 Filed 4-21-08; 8:45 am]
BILLING CODE 6560-50-P

NATIONAL SCIENCE FOUNDATION

45 CFR Part 615
RIN 3145-AA49
Testimony and Production of Records

AGENCY: National Science Foundation.
ACTION: Final rule.

SUMMARY: The National Science
Foundation (NSF) is amending part 615
on testimony and the production of
records in title 45 of the Code of Federal
Regulations (CFR). This technical
amendment clarifies that, in connection
with a legal proceeding between private
litigants, NSF’s Inspector General has
the same discretion to permit an Office
of Inspector General (OIG) employee to
testify or produce official records and
information in response to a request as
NSF’s General Counsel has when such
a request is made to any other NSF
employee. This final rule is an
administrative simplification that makes
no substantive change in NSF policy or
procedures for providing testimony or
producing official records and
information in connection with a legal
proceeding.

DATES: Effective Date: April 22, 2008.
FOR FURTHER INFORMATION CONTACT: Eric
S. Gold, Assistant General Counsel,
Office of the General Counsel, National
Science Foundation, telephone (703)
292-8060 and e-mail egold@nsf.gov.
SUPPLEMENTARY INFORMATION: NSF
promulgated part 615 of title 45 of the
Code of Federal Regulations, entitled,
“Testimony and Production of
Records,” to establish policies and
procedures to be followed when a
request is made of an NSF employee to
provide testimony or produce official
records and information in connection
with a legal proceeding. The provisions

of this part are intended to: (1) Promote
economy and efficiency in NSF’s
operations; (2) minimize the possibility
of involving NSF in controversial issues
not related to its functions; (3) maintain
the impartiality of NSF among private
litigants; and (4) protect sensitive,
confidential information and the
deliberative process.

To this end, in any legal proceeding
between private litigants, an NSF
employee (other than an OIG employee)
is precluded from giving testimony or
producing official records or
information in response to a formal
demand or informal request unless
NSF’s General Counsel authorizes him
or her to do so. The current regulation
is silent on what authority, if any, the
Inspector General has when information
or testimony is sought from an OIG
employee via a request. To dispel any
confusion, NSF is amending its
regulation to clarify that the Inspector
General has the discretion to approve
the production of official information,
as well as the giving of testimony, in
response to both a formal demand and
an informal request made to an OIG
employee.

Executive Order 12866

OMB has determined this rule to be
nonsignificant.

Regulatory Flexibility Act of 1980 (5
U.S.C. 605(b))

This proposed regulatory action will
not have a significant adverse impact on
a substantial number of small entities.

Unfunded Mandates Act of 1995 (Sec.
202, Pub. L. 104-4)

This proposed regulatory action does
not contain a Federal mandate that will
result in the expenditure by State, local,
and tribal governments, in aggregate, or
by the private sector of $100 million or
more in any one year.

Paperwork Reduction Act of 1995 (44
U.S.C., Chapter 35)

This regulatory action will not impose
any additional reporting or
recordkeeping requirements under the
Paperwork Reduction Act.

Federalism (Executive Order 13132)

This proposed regulatory action does
not have Federalism implications, as set
forth in Executive Order 13132. It will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

List of Subjects in 45 CFR Part 615

Testimony and production of records.

m Accordingly, under the authority of 42
U.S.C. 1870, NSF amends the Code of
Federal Regulations, Title 45, Chapter
VI, as follows:

Title 45—Public Welfare—Chapter VI—
National Science Foundation

PART 615—[AMENDED]

m 1. The authority citation for part 615
continues to read as follows:

Authority: 42 U.S.C. 1870(a).

m 2. Section 615.7 is revised to read as
follows:

§615.7 Legal proceedings between private
litigants: Office of Inspector General
employees.

Notwithstanding the requirements set
forth in §§615.1 through 615.6, when an
employee of the Office of Inspector
General is issued a demand or receives
a request to provide testimony or
produce official records and
information, the Inspector General or
his or her designee shall be responsible
for performing the functions assigned to
the General Counsel with respect to
such demand or request pursuant to the
provisions of this part.



21550 Federal Register/Vol. 73, No. 78/ Tuesday, April 22, 2008/Rules and Regulations

Dated: April 16, 2008.
Lawrence Rudolph,
General Counsel.
[FR Doc. E8—8668 Filed 4—21-08; 8:45 am]|
BILLING CODE 7555-01-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 989

[Docket No. AMS-FV—07-0117; FV07-989—
4PR]

Raisins Produced From Grapes Grown
in California; Revisions to
Requirements Regarding Off-Grade
Raisins

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rule invites
comments on revising the requirements
regarding off-grade raisins under the
Federal marketing order for California
raisins (order). The order regulates the
handling of raisins produced from
grapes grown in California and is
administered locally by the Raisin
Administrative Committee (Committee).
This proposed rule would revise the
requirement that notification handlers
must provide to the inspection service
and the Committee when they perform
certain functions on off-grade raisins be
in writing, thereby allowing them to use
other means of communication,
including e-mail. This proposed rule
would also remove the requirement that
handlers submit reports to the
Committee regarding transfers of off-
grade and other failing raisins. This
action would bring the order’s
administrative rules and regulations in
line with current industry practices.
DATES: Comments must be received by
May 22, 2008.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposal. Comments
must be sent to the Docket Clerk,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; Fax: (202) 720—8938; or
Internet: http://www.regulations.gov. All
comments should reference the docket

number and the date and page number
of this issue of the Federal Register and
will be made available for public
inspection in the Office of the Docket
Clerk during regular business hours, or
can be viewed at: http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: Rose
M. Aguayo, Marketing Specialist, or
Kurt J. Kimmel, Regional Manager,
California Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA; Telephone: (559) 487—
5901, Fax: (559) 487-5906, or E-mail:
Rose.Aguayo@usda.gov or

Kurt. Kimmel@usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This
proposal is issued under Marketing
Agreement and Order No. 989 (7 CFR
part 989), both as amended, regulating
the handling of raisins produced from
grapes grown in California, hereinafter
referred to as the “order.” The order is
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This proposal has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is not intended
to have retroactive effect. This proposal
will not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608¢(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing

on the petition. After the hearing, USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA'’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

This proposal invites comments on
revising the requirements regarding off-
grade raisins under the order. This rule
would revise the requirement that
notification handlers must provide to
the Processed Products Branch, Fruit
and Vegetable Programs, Agricultural
Marketing Service (AMS), USDA
(hereinafter referred to as the inspection
service) and the Committee when they
perform certain functions on off-grade
raisins be in writing, thereby allowing
them to use other means of
communication, including e-mail. This
rule would also remove the requirement
that handlers submit reports to the
Committee regarding transfers of off-
grade and other failing raisins. This
action would bring the order’s
administrative rules and regulations in
line with current industry practices and
was unanimously recommended by the
Committee at a meeting on July 11,
2007.

The order provides authority for
quality control whereby handlers must
have their raisins inspected upon
receipt from producers and prior to
shipment. Handlers may receive raisins
that do not meet minimum standards.
Section 989.24(b) specifies that off-grade
raisins are raisins which do not meet the
then effective minimum grade and
condition standards for natural
condition raisins (or raisins that have
not been processed). Off-grade raisins
that cannot be successfully
reconditioned to meet the applicable
minimum grade standards for processed
raisins become other failing raisins.

Section 989.58(e) provides
requirements for off-grade raisins.
Paragraph (1) of that section specifies
that off-grade raisins may be received or
acquired by the handler, without further
inspection, in eligible non-normal
outlets (such as animal feed); be
returned unstemmed to the person
tendering the raisins (usually the
producer); or be received by the handler
for reconditioning. Off-grade raisins
received by handlers under any one of
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these three categories may be changed to
any of the other categories under such
rules and procedures recommended by
the Committee and approved by the
Secretary of Agriculture (Secretary).
Paragraph (2) of that section specifies
that off-grade raisins may be transferred
from a receiving handler’s plant to
another plant of his/hers or to that of
another handler within the State of
California.

Section 989.158(c) specifies rules and
procedures for off-grade raisins.
Paragraph (2) of that section requires
that handlers notify the inspection
service in writing prior to making any
changes in off-grade raisin categories as
described above. Paragraph (3) of that
section requires handlers to notify the
inspection service in advance and in
writing on a form provided by the
Committee, of the time they plan to
transfer lots of off-grade raisins for
reconditioning. They must also provide
the Committee this form. Paragraph (4)
of that section specifies that handlers
must notify the inspection service in
writing prior to reconditioning off-grade
raisins. Paragraph (6) of that section
requires handlers to notify the
inspection service in writing before
transferring stemmed raisins to another
handler for reconditioning, and to
obtain from the receiving handler a
statement that he or she will receive
such raisins for reconditioning. Copies
of the inspection notification and
receiving handler statement must be
forwarded by the transferring handler to
the Committee.

Section 989.73(d) of the order
provides authority for the Committee,
with approval of the Secretary, to
request other information from handlers
that may be necessary for the Committee
to perform its duties. Section
989.173(d)(2) specifies that handlers
must report to the Committee
information regarding transfers of off-
grade raisins and other failing raisins,
including the date of the transfer, the
name and address of the receiving
handler and location of his or her plant,
the name and address of the tenderer of
each lot included in the transfer and the
inspection certificate numbers
applicable to the lot, and the varietal
type, net weight, and condition of the
raisins.

In the early 1990’s, the inspection
service began computerizing much of
the information regarding raisin
inspections, including data regarding
off-grade raisins. This computerized
data is shared with Committee staff. The
inspection service generates reports
from this database as needed and
provides the information to handlers.
Handlers now notify the inspection

service verbally or by other means of
communication, including e-mail,
before they change off-grade raisin
categories, transfer off-grade raisins for
reconditioning, recondition off-grade
raisins, or transfer off-grade raisins that
have been stemmed to another handler
for reconditioning. Thus, it is no longer
necessary for handlers to provide such
notification in writing, too.

Likewise, it is not necessary for
handlers to submit reports to the
Committee on transfers of off-grade or
other failing raisins. As stated above, the
computerized data regarding off-grade
raisins generated by the inspection
service is shared with Committee staff.
Additionally, handlers submit other
weekly and monthly reports to the
Committee regarding off-grade and other
failing raisins that allows Committee
staff to track such raisins. These include
the RAC-28, Processor’s Report of
Acquisition of Off-Grade Raisins; RAC—
28A, Processor’s Report of Disposition
of Off-Grade Raisins and Raisin
Residual Material; the RAC-30, Weekly
Off-Grade Summary; the RAC-32,
Monthly Report of Dispositions of Off-
Grade Raisins, Other Failing Raisins and
Raisin Residual Material; the RAG-33,
Weekly Report of Disposition of
Standard Raisins Recovered from
Reconditioning of Off-Grade Raisins,
and the RAC-51 CO, Inventory of Off-
Grade Raisins on Hand (for organically
produced raisins). These forms will
continue to be used and are currently
approved by the Office of Management
and Budget (OMB) under OMB No.
0581-0178, Vegetable and Specialty
Crops.

Thus, the Committee recommended
revising the order’s administrative rules
and regulations to remove these
requirements and reflect current
industry practices. Accordingly, this
rule would revise paragraphs (2), (3),
(4)(d), and (6)(ii) in § 989.158(c) and
remove paragraph (d)(2) in §989.173.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
initial regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially

small entities acting on their own
behalf.

There are approximately 23 handlers
of California raisins who are subject to
regulation under the order and
approximately 4,000 raisin producers in
the regulated area. Small agricultural
service firms have been defined by the
Small Business Administration (13 CFR
121.201) as those having annual receipts
of less than $6,500,000, and small
agricultural producers are defined as
those having annual receipts of less than
$750,000. No more than 10 handlers,
and a majority of producers, of
California raisins may be classified as
small entities.

This rule would revise § 989.158(c)
regarding the requirement that
notification handlers must provide to
the inspection service and the
Committee when they perform certain
functions on off-grade raisins be in
writing, therefore, allowing them to use
other means of communication,
including e-mail. Handlers now provide
such notification verbally or by other
means of communication; written
notification is no longer necessary. This
rule would also revise §989.173(d) to
remove the requirement that handlers
must submit reports to the Committee
on transfers of off-grade and other
failing raisins. Handlers submit other
weekly and monthly reports to the
Committee regarding off-grade and other
failing raisins that allows Committee
staff to track such raisins. These changes
would bring the order’s administrative
rules and regulations in line with
current industry practices. Authority for
these changes is provided in
§§989.58(e) and 989.73(d) of the order,
respectively.

Regarding the impact of this action on
producers and handlers, these changes
would not impact producers, and would
remove requirements on handlers that
are not necessary. It would bring the
administrative rules and regulations in
line with current industry practices.

An alternative to this action would be
to maintain the status quo. However,
this would not be practical since the
requirements are no longer necessary.
Handlers now notify the inspection
service and the Committee verbally or
by other means of communication
before they perform certain functions on
off-grade raisins. Additionally, handlers
submit other weekly and monthly
reports to the Committee regarding off-
grade and other failing raisins that
allows Committee staff to track such
raisins. Thus, the Committee
recommended revising the regulations
to bring them in line with current
industry practices.



Federal Register/Vol. 73, No. 78/Tuesday, April 22, 2008 /Proposed Rules

21553

This action would revise the reporting
and recordkeeping requirements
specified in the order’s administrative
rules and regulations for all California
raisin handlers. These requirements
were approved under OMB No. 0581—
0178, Vegetable and Specialty Crops. No
change to this approval is warranted as
a result of this action. This action would
bring the regulations in line with
current industry practices. Data
regarding off-grade raisins has been
computerized since the early 1990’s. It
is no longer necessary for handlers to
advise the inspection service nor the
Committee in writing when they
perform certain functions regarding off-
grade raisins. Handlers provide such
notification verbally or by other means
of communication, including e-mail.
The time it takes to provide such
information is minimal. Likewise, it is
no longer necessary for handlers to
submit reports to the Committee
regarding transfers of off-grade for
reconditioning or other failing raisins.
Handlers submit other weekly and
monthly reports to the Committee
regarding off-grade and other failing
raisins that allows Committee staff to
track such raisins.

As with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

AMS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

USDA has not identified any relevant
Federal rules that duplicate, overlap or
conflict with this proposed rule.

In addition, the Committee’s July 11,
2007, meeting and the Administrative
Issues Subcommittee meeting held
earlier that day were widely publicized
throughout the raisin industry. All
interested persons were invited to
attend the meetings and participate in
Committee deliberations on all issues.
Like all Committee meetings, both were
public meetings and all entities, both
large and small, were able to express
views on this issue. Finally, interested
persons are invited to submit comments
on this proposed rule, including the
regulatory and informational impacts of
this action on small businesses.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab/html. Any questions about the
compliance guide should be sent to Jay

Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

A 30-day comment period is provided
to allow interested persons to respond
to this proposal. Thirty days is deemed
appropriate because this action removes
requirements upon handlers that are no
longer necessary. All written comments
timely received will be considered
before a final determination is made on
this matter.

List of Subjects in 7 CFR Part 989

Grapes, Marketing agreements,
Raisins, Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 989 is proposed to
be amended as follows:

PART 989—RAISINS PRODUCED
FROM GRAPES GROWN IN
CALIFORNIA

1. The authority citation for 7 CFR
part 989 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. Section 989.158 is amended as
follows:

a. In paragraph (c)(2), the second
sentence is revised, and a new sentence
is added after it;

b. In paragraph (c)(3), the fourth
sentence is revised, and a new sentence
is added after it;

c. In paragraph (c)(4)(i), the first
sentence is revised, and a new sentence
is added after it; and

d. Paragraph (C)(6)(ii) is revised.

The revised and added text reads as
follows:

§989.158 Natural condition raisins.

* * * * *

(C] R

(2) * * * Prior to making such
change, the handler shall notify the
inspection service at least one business
day in advance of the time such handler
plans to begin such change. Such
notification shall be provided verbally
or by other means of communication,
including e-mail. * * *

(3) * * * The handler shall notify the
inspection service in advance of the
time such handler plans to transfer each
lot. Such notification shall be provided
verbally or by other means of

communication, including e-mail.
L

4]* * %

(i) The handler shall notify the
inspection service at least one business
day in advance of the time such handler
plans to begin reconditioning each lot of
raisins, unless a shorter period is
acceptable to the inspection service.
Such notification shall be provided

verbally or by other means of

communication, including e-mail.
* * *

* * * * *

(6) * * %

(ii) Any packer may arrange for or
permit the tenderer to remove the
stemmed raisins (described in paragraph
(c)(6)(i) of this section), but not the
residual, directly to the premises,
within California, of another packer for
further reconditioning of the raisins at
the latter’s premises. Such removal and
transfer shall be made under the
surveillance of the inspection service.
The packer shall notify the inspection
service as required in paragraph (c)(3) of
this section. Such raisins may be
received by the other packer without
inspection. On and after such receipt of
the raisins for further reconditioning, all
applicable provisions of this part shall
apply with respect to such raisins and

the packer so receiving them.
* * * * *

§989.173 [Amended]

3. In § 989.173, paragraph (d)(2) is
removed and reserved.

Dated: April 16, 2008.
Lloyd C. Day,

Administrator, Agricultural Marketing
Service.

[FR Doc. E8-8639 Filed 4—21-08; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2008-0430; Directorate
Identifier 2007-SW-42—-AD]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
France Model AS332 C, L, L1, and L2
Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
specified Eurocopter France (ECF)
model helicopters. This proposed AD
results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The aviation authority of
France, with which we have a bilateral
agreement, states in the MCAI:
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This Airworthiness Directive (AD) is
issued following two cases of LH hydraulic
power system loss on two AS332 helicopters.
In both cases, the pilot received the “low
level” hydraulic failure alarm. The
investigations conducted on the two
helicopters revealed a hydraulic fluid leak
from the hydraulic pump casing.

In both cases, incorrect position of the liner
of the compensating piston had caused the
seals to deteriorate. This incorrect
positioning of the liner is due to non-
compliant application of the repair process
by a repair station.

Deterioration of hydraulic pumps causes:
—The loss of the RH and LH hydraulic power

systems in the event of a substantial

hydraulic fluid leak from both hydraulic
pumps during a given flight.

—The loss of the hydraulic system
concerned, in the event of a substantial
hydraulic fluid leak from only one pump.

The proposed AD would require actions
that are intended to address this unsafe
condition.

DATES: We must receive comments on
this proposed AD by May 22, 2008.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

Examining the AD Docket: You may
examine the AD docket on the Internet
at http://www.regulations.gov or in
person at the Docket Operations office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this proposed
AD, the economic evaluation, any
comments received, and other
information. The street address for the
Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Uday Garadi, Aviation Safety Engineer,
FAA, Rotorcraft Directorate, Regulations
and Guidance Group, Fort Worth, Texas
76193-0110, telephone (817) 222-5123,
fax (817) 222-5961.

SUPPLEMENTARY INFORMATION:

Streamlined Issuance of AD

The FAA is implementing a new
process for streamlining the issuance of

ADs related to MCAI This streamlined
process will allow us to adopt MCAI
safety requirements in a more efficient
manner and will reduce safety risks to
the public. This process continues to
follow all FAA AD issuance processes to
meet legal, economic, Administrative
Procedure Act, and Federal Register
requirements. We also continue to meet
our technical decisionmaking
responsibilities to identify and correct
unsafe conditions on U.S.-certificated
products.

This proposed AD references the
MCAI and related service information
that we considered in forming the
engineering basis to correct the unsafe
condition. The proposed AD contains
text copied from the MCAI and for this
reason might not follow our plain
language principles.

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2008-0430; Directorate Identifier
2007-SW-42—-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The Direction Generale de L’Aviation
Civile (DGACQ), the aviation authority for
France, has issued French
Airworthiness Directive No. F—2007—
010, dated September 12, 2007 (referred
to after this as “the MCAI”), to correct
an unsafe condition for this French-
certificated product. The MCAI states:

This Airworthiness Directive (AD) is
issued following two cases of LH hydraulic
power system loss on two AS332 helicopters.
In both cases, the pilot received the “low
level” hydraulic failure alarm. The
investigations conducted on the two
helicopters revealed a hydraulic fluid leak
from the hydraulic pump casing.

In both cases, incorrect position of the liner
of the compensating piston had caused the
seals to deteriorate. This incorrect
positioning of the liner is due to non-
compliant application of the repair process
by a repair station.

Deterioration of hydraulic pumps causes:

—The loss of the RH and LH hydraulic power
systems in the event of a substantial
hydraulic fluid leak from both hydraulic
pumps during a given flight.

—The loss of the hydraulic system
concerned, in the event of a substantial
hydraulic fluid leak from only one pump.

You may obtain further information
by examining the MCAI and service
information in the AD docket.

Relevant Service Information

Eurocopter France has issued Alert
Service Bulletin No. 01.00.73, dated
August 23, 2007 (ASB). The actions
described in the MCAI are intended to
correct the same unsafe condition as
that identified in the ASB.

FAA’s Determination and Proposed
Requirements

This product has been approved by
the aviation authority of France and is
approved for operation in the United
States. Pursuant to our bilateral
agreement with this State of Design
Authority, we have been notified of the
unsafe condition described in the MCAI
and service information. We are
proposing this AD because we evaluated
all pertinent information and
determined an unsafe condition exists
and is likely to exist or develop on other
products of the same type design.

Differences Between This AD and the
MCAI

We have reviewed the MCAI and
related service information and, in
general, agree with their substance.
However, we have made the following
changes:

e We do not require the operator to
return the hydraulic pump to the
manufacturer nor any action on non-
installed hydraulic pumps.

e We changed “flying hours” to
“hours time-in-service.”

In making these changes, we do not
intend to differ substantively from the
information provided in the MCAL
These differences are highlighted in the
“Differences Between the FAA and the
MCATI” section in the proposed AD.

Costs of Compliance

We estimate that this proposed AD
would affect 4 helicopters of U.S.
registry. We also estimate that it would
take 2.5 work-hours to inspect and
replace one hydraulic pump. The
average labor rate is $80 per work-hour.
Each pump would cost about $26,000
and require two hydraulic pumps per
helicopter. Based on these figures, we
estimate the cost of the proposed AD on
U.S. operators to be $209,600 to replace
all the hydraulic pumps on the U.S.
fleet.
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Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.
The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

Eurocopter France: Docket No. FAA-2008-
0430; Directorate Identifier 2007—-SW—
42—-AD.

Comments Due Date

(a) We must receive comments by May 22,
2008.

Other Affected ADs

(b) None.
Applicability

(c) This AD applies to Models AS332C, L,
L1, and L2 helicopters, with a hydraulic
pump made by Messier-Bugatti, part number
C24160-X, C24160-XXX, C241600XX,
(C241600XX-X, and C241600XX-XXX, with a
serial number without the suffix letter “V”’,
listed in paragraph 1.A.1., of Eurocopter
France Emergency Alert Service Bulletin
01.00.73, dated August 23, 2007 (ASB)
installed, certificated in any category.

Note: The letter “V” is a suffix marked
after the serial number on the pump’s
identification plate to signify that the pump
has been determined to conform to the
approved design data.

Reason

(d) The mandatory continuing
airworthiness information (MCAI) states:

This Airworthiness Directive (AD) is
issued following two cases of LH hydraulic
power system loss on two AS332 helicopters.
In both cases, the pilot received the “low
level” hydraulic failure alarm. The
investigations conducted on the two
helicopters revealed a hydraulic fluid leak
from the hydraulic pump casing.

In both cases, incorrect position of the liner
of the compensating piston had caused the
seals to deteriorate. This incorrect
positioning of the liner is due to non-
compliant application of the repair process
by a repair station.

Deterioration of hydraulic pumps causes:
—The loss of the RH and LH hydraulic power

systems in the event of a substantial

hydraulic fluid leak from both hydraulic
pumps during a given flight.

—The loss of the hydraulic system
concerned, in the event of a substantial
hydraulic fluid leak from only one pump.

Actions and Compliance

(e) Unless already done, do the following
actions:

(1) Within 15 hours time-in-service (TIS),
determine the part number and serial number
of the installed hydraulic pumps. If the serial
numbers of both the hydraulic pumps are
listed in paragraph 1.A.1. of the ASB, before
further flight, replace at least one of the
pumps with an airworthy pump with a serial
number other than one listed in paragraph
1.A.1. of the ASB or one with a serial number
containing the letter “V”’. Replace the pump
by following the Accomplishment
Instructions, paragraph 2.B. of the ASB,
except this AD does not require you to return
the hydraulic pump to the manufacturer.

(2) Within the next 12 months, replace all
remaining hydraulic pumps having a serial

number listed in paragraph 1.A.1. of the ASB
by following the Accomplishment
Instructions, paragraph 2.B. of the ASB,
except this AD does not require you to return
the hydraulic pump to the manufacturer.

Differences Between the FAA AD and the
MCAI

(f) We do not require the operator to return
the hydraulic pump to the manufacturer nor
do we require any action on non-installed
hydraulic pumps. Also, we changed “flying
hours” to “hours time-in-service.”

Subject

(g) Air Transport Association of America
(ATA) Code: 2913 Hydraulic Pump.

Other Information

(h) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Safety Management
Group, FAA, has the authority to approve
AMOG:s for this AD, if requested, using the
procedures found in 14 CFR 39.19. Send
information to ATTN: Uday Garadi, Aviation
Safety Engineer, Rotorcraft Directorate,
Regulations and Guidance Group, Fort
Worth, Texas 76193-0110, telephone (817)
222-5123, fax (817) 222-5961.

(2) Airworthy Product: Use only FAA-
approved corrective actions. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent) if the State of
Design has an appropriate bilateral agreement
with the United States. You are required to
assure the product is airworthy before it is
returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(i) MCAI Airworthiness Directive No. F—
2007-010, dated September 12, 2007,
contains related information.

Issued in Fort Worth, Texas, on April 3,
2008.

Mark R. Schilling,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. E8—8641 Filed 4-21-08; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39

[Docket No. FAA-2008—-0442, Directorate
Identifier 2007-SW-24-AD]

RIN 2120-AA64

Airworthiness Directives; Sikorsky
Aircraft Corporation Model S-61A, D,
E, L, N, NM, R, and V; Croman
Corporation Model SH-3H, Carson
Helicopters, Inc. Model S-61L; Glacier
Helicopter Model CH-3E; Robinson
AirCrane, Inc. Model CH-3E, CH-3C,
HH-3C and HH-3E; and Siller
Helicopters Model CH-3E and SH-3A
Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This amendment proposes
superseding an existing airworthiness
directive (AD) for Sikorsky Aircraft
Corporation (Sikorsky) Model S-61A, D,
E,L,N,NM, R, and V helicopters. The
existing AD currently requires
determining whether the main rotor
shaft (MRS) was used in repetitive
external lift (REL) operations. The
existing AD also requires a
nondestructive inspection (NDI) for
cracks, replacing any unairworthy MRS
with an airworthy MRS, appropriately
marking the MRS, making a logbook
entry, and establishing retirement lives
for each REL MRS. This proposed AD
would contain some of the same
requirements but would determine new
retirement lives for each MRS. The REL
retirement life would be based on hours
time-in-service (TIS) or lift cycles,
whichever occurs first. The Non-REL
retirement life would be reduced and
would only be based on hours TIS. This
proposed AD would also require the
operator to remove from service any
MRS with oversized dowel pin bores.
Also, certain restricted category models
that were inadvertently omitted in the
current AD would be added to the
applicability. This proposed AD is
prompted by the manufacturer’s
reevaluation of the retirement life for
the MRS based on torque, ground-air-
ground (GAG) cycle, and fatigue testing.
The actions specified by the proposed
AD are intended to prevent MRS
structural failure, loss of power to the
main rotor, and subsequent loss of
control of the helicopter.

DATES: Comments must be received on
or before June 23, 2008.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

You may get the service information
identified in this proposed AD from
Sikorsky Aircraft Corporation, Attn:
Manager, Commercial Tech Support,
6900 Main Street, Stratford, Connecticut
06614, phone (203) 386-3001, fax (203)
386-5983.

You may examine the comments to
this proposed AD in the AD docket on
the Internet at http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Lee, Aviation Safety Engineer,
Boston Aircraft Certification Office, 12
New England Executive Park,
Burlington, MA 01803, telephone (781)
238-7161, fax (781) 238-7170.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to submit any written
data, views, or arguments regarding this
proposed AD. Send your comments to
the address listed under the caption
ADDRESSES. Include the docket number
“FAA-2008-0442, Directorate Identifier
2007-SW-24—-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments received by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed
rulemaking. Using the search function
of the docket Web site, you can find and
read the comments to any of our
dockets, including the name of the
individual who sent or signed the
comment. You may review the DOT’s
complete Privacy Act Statement in the

Federal Register published on April 11,
2000 (65 FR 19477-78).

Examining the Docket

You may examine the docket that
contains the proposed AD, any
comments, and other information in
person at the Docket Operations office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Operations office (telephone
(800) 647-5527) is located in Room
W12-140 on the ground floor of the
West Building at the street address
stated in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

Discussion

In 1995 a Model S-58T helicopter lost
transmission drive due to fatigue
cracking on the MRS flange connection.
Due to similarities between the Model
S-58T and the S—61 MRS drive
connection, Sikorsky conducted a
review of the Model S-61 MRS cracking
history. This review identified similar
fatigue cracking mode origins in similar
locations in both the Model S—61 and
the S—58T MRS.

On December 7, 1998, the FAA issued
AD 98-26-02, Amendment 39-10943
(63 FR 69177), Docket No. 96—SW—-29—
AD, for Sikorsky Model S-61A, D, E, L,
N, NM, R, and V helicopters. AD 98-26—
02 requires an NDI for cracks, replacing
any unairworthy MRS with an
airworthy MRS, appropriately marking
the MRS by following Sikorsky Alert
Service Bulletin (ASB) 61B35—68, dated
July 19, 1996, and making logbook
entries. AD 98-26—02 also establishes
retirement lives of 1,500 hours TIS for
unmodified MRS assemblies used in
REL operations and 2,200 hours TIS for
modified MRS assemblies used in REL
operations. That action was prompted
by four reports of cracks in helicopter
MRSs used in REL operations. That
condition, if not corrected, could result
in MRS structural failure, loss of power
to the main rotor, and subsequent loss
of control of the helicopter.

Since issuing AD 98-26-02, an
investigation of REL operations revealed
the REL mission profile parameters have
changed significantly from those
previously used to calculate the MRS
retirement lives. The original MRS was
certified by analysis in shaft bending
only. Due to the service history,
Sikorsky performed fatigue testing with
Torque GAG cycles for both REL and
Non-REL spectrums. The results of the
fatigue testing with torque GAG cycles
prompted changes in certain life limits.
This information has led to the need for
new retirement criteria for MRSs used
in both REL and non-REL operations.
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Sikorsky has issued Customer Service
Notice (CSN) No. 6135—10A and
Sikorsky Service Bulletin (SB) No.
61B35—53A, both dated April 19, 2004.
The CSN and the SB apply to Model S—
61L, N, and NM (serial number (S/N)
61454), and R series transport category
helicopters; and S-61A, D, E, and V
series restricted category helicopters.
The CSN specifies replacing the
planetary assembly and MRS assembly
attaching hardware with high strength
hardware. The CSN also specifies
reworking the dowel retainer to increase
hole chamfer and related countersink
diameters. The SB specifies replacing
the existing planetary matching plates
with new steel matching plates during
overhaul at the operator’s discretion.

Also, Sikorsky has issued ASB No.
61B35-69, dated April 19, 2004 (ASB
61B35—69), which supersedes ASB
61B35—-68B. ASB 61B35-69 provides
updated procedures for determining
REL and Non-REL status, assigns new
REL and Non-REL MRS retirement lives,
and provides a method for marking the
REL MRS.

We have identified an unsafe
condition that is likely to exist or
develop on other Sikorsky model
helicopters of these same type designs.
Therefore, the proposed AD would
supersede AD 98-26—02 to require the
following:

e Within 10 hours TIS for certain
part-numbered MRSs:

O Create a component history card or
equivalent record.

O Count and, at the end of each day’s
operations, record the number of
external lift cycles (lift cycles)
performed and the hours TIS. An
external lift cycle is defined as a flight
cycle in which an external load is
picked up, the helicopter is repositioned
(through flight or hover), and the
helicopter hovers and releases the load
and departs or lands and departs.

O If you do not have records of hours
TIS on an individual MRS, substitute
helicopter hours TIS.

e Determine whether the MRS is an
REL or Non-REL MRS by using a 250-
hour TIS moving average.

O Upon reaching 250 hours TIS,
calculate the first moving average of lift
cycles. If the calculation results in more
than 6 lift cycles per hour TIS, the MRS
is an REL MRS. If the calculation results
in 6 or less lift cycles per hour TIS, the
MRS is a Non-REL MRS. If you know
only a portion of the number of the lift
cycles during the previous 250 hours
TIS, add that known number to a
number calculated by multiplying the
number of hours TIS for which you do
not know the lift cycles by a factor of

30 to arrive at the accumulated number
of lift cycles.

O If you determine the MRS is a Non-
REL MRS based on the previous
calculation of the 250-hour TIS moving
average for lift cycles, thereafter at
intervals of 50 hour TIS, recalculate the
average lift cycles per hour TIS. If the
calculation results in more than 6 lift
cycles per hour TIS, the MRS is an REL
MRS. If the calculation results in 6 or
less lift cycles per hour TIS, the MRS is
a Non-REL MRS. If you know only a
portion of the number of the lift cycles
during the next interval of 50 hours TIS,
add that known number to a number
calculated by multiplying the number of
hours TIS for which you do not know
the lift cycles by a factor of 30 to arrive
at the accumulated number of lift cycles
for that interval.

O Once an MRS is determined to be
an REL MRS, you no longer need to
perform the 250-hour TIS moving
average calculation, but you must
continue to count and record the lift
cycles and number of hours TIS.

e Within 5 hours TIS after
determining the MRS is an REL MRS,
identify it as an REL MRS by etching
“REL” on the outside diameter of the
MRS near the part serial number.

e If an MRS is determined to be an
REL MRS, it remains an REL MRS for
the rest of its service life and is subject
to the retirement times for an REL MRS.

e For each REL MRS, within 1,100
hours TIS, conduct an NDI for cracks in
the MRS. If a crack is found, replace it
with an airworthy MRS before further
flight.

¢ Replace each MRS with an
airworthy MRS on or before reaching
the revised retirement life as follows:

O For an REL MRS that is not
modified (unmodified REL MRS);
establish a retirement life of 30,000 lift
cycles or 1,500 hours TIS, whichever
occurs first. Replace it on or before
accumulating 30,000 lift cycles or 1,500
hours TIS, whichever comes first. For an
unmodified REL MRS installed on a
helicopter on the effective date of this
AD that has accumulated more than
30,000 lift cycles or 1,350 hours TIS,
replace it within 150 hours TIS or upon
removal, whichever occurs first.

O For an REL MRS that is modified;
establish a retirement life of 30,000 lift
cycles or 5,000 hours TIS, whichever
occurs first. Replace it on or before
accumulating 30,000 lift cycles or 5,000
hours TIS, whichever comes first. For
modified REL MRS installed on a
helicopter on the effective date of this
AD that has accumulated more than
30,000 lift cycles or 4,500 hours TIS,
replace it within 500 hours TIS or upon
removal, whichever occurs first.

O For a Non-REL MRS, reduce the
retirement life to 13,000 hours TIS. For
a Non-REL MRS installed on a
helicopter on the effective date of this
AD that has accumulated more than
11,500 but less than 40,500 hours TIS,
replace it within 1,500 hours TIS, or
upon removal, whichever occurs first.

¢ Record the revised retirement life
on the MRS component history card or
equivalent record.

e Within 50 hours TIS, remove from
service any MRS with oversized
(0.8860” or greater) dowel pin bores.

Do the actions by following the
specified portions of the service
information described previously.

We estimate that this proposed AD
would affect 60 helicopters of U.S.
registry, and the NDI inspection,
remarking, and replacing an MRS would
take about 2.2 work hours per helicopter
at an average labor rate of $80 per work
hour. Required parts would cost about
$50 for the supplies required for the NDI
inspection and $47,438 for each MRS
per helicopter. Based on these figures,
we estimate the total cost impact of the
proposed AD on U.S. operators to be
$2,859,840, assuming, after an NDI, one
MRS would be replaced on each
helicopter in the fleet because of the
revised life, cracks, or oversized dowel
pin bores and the recordkeeping cost
would be negligible.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. Additionally, this proposed AD
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a draft economic
evaluation of the estimated costs to
comply with this proposed AD. See the
AD docket to examine the draft
economic evaluation.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
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Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Amendment 39-10943 (63 FR
69177, December 16, 1998), and by
adding a new airworthiness directive
(AD), to read as follows:

Sikorsky Aircraft Corporation; Croman
Corporation; Carson Helicopters, Inc.;
Glacier Helicopter; Robinson Aircrane,
Inc.; and Siller Helicopters: Docket No.
FAA-2008-0442. Directorate Identifier
2007-SW-24—AD. Supersedes AD 98—
26—02, Amendment 39-10943, Docket
No. 96—-SW-29-AD.

Applicability

Model S-61A, D, E, L, N, NM (serial
number (S/N) 61454), R, V, CH-3C, CH-3E,
HH-3C, HH-3E, SH-3A, and SH-3H
helicopters with main rotor shaft (MRS), part
number (P/N) S6135-20640-001, S6135—
20640-002, or S6137—-23040-001, installed,
certificated in any category.

Compliance

Required as indicated.

To prevent MRS structural failure, loss of
power to the main rotor, and subsequent loss
of control of the helicopter, do the following:

(a) Within 10 hours time-in-service (TIS),
unless done previously:

(1) Create a component history card or
equivalent record for each MRS.

(2) Count and, at the end of each days
operations, record the number of external lift
cycles (lift cycles) performed and the hours
TIS. An external lift cycle is defined as a
flight cycle in which an external load is
picked up, the helicopter is repositioned
(through flight or hover), and the helicopter
hovers and releases the load and departs or
lands and departs.

(3) If you do not have records of the hours
TIS on an individual MRS, substitute the
helicopter’s hours TIS.

(b) Determine whether the MRS is a
repetitive external lift (REL) or Non-REL MRS
operation by using a 250-hour TIS moving
average.

(1) Upon reaching 250 hours TIS, calculate
the first moving average of lift cycles by
following the instructions in Section I of
Appendix I of this AD.

(i) If the calculation results in more than
6 lift cycles per hour TIS, the MRS is an REL
MRS.

(ii) If the calculation results in 6 or less lift
cycles per hour TIS, the MRS is a Non-REL
MRS.

(iii) If you know only a portion of the
number of the lift cycles during the previous
250 hours TIS, add the known number to a
number calculated by multiplying the
number of hours TIS for which you do not
know the lift cycles by a factor of 30 to arrive
at the accumulated number of lift cycles for
that interval. Then, calculate the lift cycles
per hour TIS as described in paragraph (b)(1)
of this AD.

(2) If you determine the MRS is a Non-REL
MRS based on the previous calculation of the
250-hour TIS moving average for lift cycles,
thereafter at intervals of 50 hour TIS,
recalculate the average lift cycles per hour
TIS. Recalculate the average lift cycles by
following the instructions in Section II of
Appendix 1 of this AD.

(i) If the calculation results in more than
6 lift cycles per hour TIS, the MRS is an REL
MRS.

(ii) If the calculation results in 6 or less lift
cycles per hour TIS, the MRS is a Non-REL
MRS.

(iii) If you know only a portion of the
number of the lift cycles during the next
interval of 50 hours TIS, add the known
number to a number calculated by
multiplying the number of hours TIS for
which you do not know the lift cycles by a
factor of 30 to arrive at the accumulated
number of lift cycles. Then, calculate the lift
cycles per hour TIS as described in paragraph
(b)(2) of this AD.

(3) Once an MRS is determined to be an
REL MRS, you no longer need to perform the
250-hour TIS moving average calculation, but
you must continue to count and record the
lift cycles and number of hours TIS.

Note 1: Sikorsky Aircraft Corporation
issued an All Operators Letter (AOL) CCS—
61-A0OL—-04-0005, dated May 18, 2004, with
an example and additional information about
tracking cycles and the moving average
procedure. You can obtain this AOL from the
manufacturer at the address stated in the
ADDRESSES portion of this AD.

(c) Within 5 hours TIS, after determining
the MRS is an REL MRS, identify it as an REL

MRS by etching “REL” on the outside
diameter of the MRS near the part S/N.
Identify the REL MRS by following the
Accomplishment Instructions, paragraph
3.C., of Sikorsky Alert Service Bulletin
61B35-69, dated April 19, 2004 (ASB 61B35—
69).

(d) If an MRS is determined to be an REL
MRS, it remains an REL MRS for the rest of
its service life and is subject to the retirement
times for an REL MRS.

(e) For each REL MRS, within 1,100 hours
TIS, conduct a non-destructive inspection
(NDI) for cracks in the MRS. If a crack is
found in an MRS, replace it with an
airworthy MRS before further flight.

(f) Replace each MRS with an airworthy
MRS on or before reaching the revised
retirement life as follows:

(1) For an REL MRS that is not modified
by following Sikorsky Customer Service
Notice 6135-10, dated March 18, 1987, and
Sikorsky ASB No. 61B35-53, dated December
2, 1981 (unmodified REL MRS); establish a
retirement life of 30,000 lift cycles or 1,500
hours TIS, whichever occurs first. Replace it
on or before accumulating 30,000 lift cycles
or 1,500 hours TIS, whichever comes first.
For an unmodified REL MRS installed on a
helicopter on the effective date of this AD
that has accumulated more than 30,000 lift
cycles or 1,350 hours TIS, replace it within
150 hours TIS or upon removal, whichever
occurs first.

(2) For an REL MRS that is modified by
following Sikorsky Customer Service Notice
6135-10, dated March 18, 1987, and Sikorsky
ASB No. 61B35-53, dated December 2, 1981
(modified REL MRS); establish a retirement
life of 30,000 lift cycles or 5,000 hours TIS,
whichever occurs first. Replace it on or
before accumulating 30,000 lift cycles or
5,000 hours TIS, whichever comes first. For
a modified REL MRS installed on a
helicopter on the effective date of this AD
that has accumulated more than 30,000 lift
cycles or 4,500 hours TIS, replace it within
500 hours TIS or upon removal, whichever
occurs first.

(3) For a Non-REL MRS, reduce the
retirement life to 13,000 hours TIS. For a
Non-REL MRS installed on a helicopter on
the effective date of this AD that has
accumulated more than 11,500 but less than
40,500 hours TIS, replace it within 1,500
hours TIS, or upon removal, whichever
occurs first. If the

Note: non-REL MRS has accumulated more
than 40,500 hours TIS, replace it on or before
it reaches 42,000 hours TIS.

(g) This AD establishes or revises the
retirement lives of the MRS as indicated in
paragraphs (f)(1) through (f)(3) of this AD.

(h) Record the revised retirement life on
the MRS component history card or
equivalent record.

(i) Within 50 hours TIS, remove from
service any MRS with oversized (0.8860” or
greater diameter) dowel pin bores.

Note 2: The Overhaul and Repair
Instruction (ORI) Number 6135-281, Part B,
Step 5, or ORI 6137—-041, Section III, Oversize
Dowel Pin Bore Repair and identified on the
flange as TS—-281 or TS—-041-3, pertains to
the subject of this AD.
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(j) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Contact the Manager, Boston Aircraft
Certification Office, FAA, ATTN: Jeffrey Lee,
Aviation Safety Engineer, Boston Aircraft
Certification Office, 12 New England
Executive Park, Burlington, MA 01803,
telephone (781) 238-7161, fax (781) 238—
7170, for information about previously
approved alternative methods of compliance.

APPENDIX I

SECTION I: The first moving average of lift
cycles per hour TIS

The first moving average calculation is
performed on the MRS assembly when the
external lift component history card record
reflects that the MRS assembly has reached
its first 250 hours TIS. To perform the
calculation, divide the total number of lift
cycles performed during the first 250 hours
TIS by 250. The result will be the first
moving average calculation of lift cycles per
hour TIS.

SECTION II: Subsequent moving average of
lift cycles per hour TIS

Subsequent moving average calculations
are performed on the MRS assembly at
intervals of 50 hour TIS after the first moving
average calculation. Subtract the total
number of lift cycles performed during the
first 50-hour TIS interval used in the
previous moving average calculation from the
total number of lift cycles performed on the
MRS assembly during the previous 300 hours
TIS. Divide this result by 250. The result will
be the next or subsequent moving average
calculation of lift cycles per hour TIS.
SECTION III: Sample calculation for

subsequent 50 hour TIS intervals

Assume the total number of lift cycles for
the first 50 hour TIS interval used in the
previous moving average calculation = 450
lift cycles and the total number of lift cycles
for the previous 300 hours TIS = 2700 lift
cycles. The subsequent moving average of lift
cycles per hour TIS = (2700-450) divided by
250 = 9 lift cycles per hour TIS.

Issued in Fort Worth, Texas, on April 10,
2008.

David A. Downey,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. E8—8642 Filed 4-21-08; 8:45 am]|
BILLING CODE 4910-13-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 60
[EPA-HQ-OAR-2007-1018; FRL-8556-3]
RIN 2060-A041

New Source Performance Standards
Review for Nonmetallic Mineral

Processing Plants; and Amendment to
Subpart UUU Applicability

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule.

SUMMARY: EPA is proposing
amendments to the Standards of
Performance for Nonmetallic Mineral
Processing Plant(s) (NMPP). These
proposed amendments include
proposed revisions to the emission
limits for NMPP affected facilities
which commence construction,
modification, or reconstruction after
today’s date (referred to as “future”
affected facilities in this preamble).
These proposed amendments for NMPP
also include additional testing and
monitoring requirements for future
affected facilities; exemption of affected
facilities that process wet material from
this proposed rule; changes to simplify
the notification requirements for all
affected facilities; and changes to
definitions and various clarifications.
EPA is also proposing an amendment to
the Standards of Performance for
Calciners and Dryers in Mineral
Industries to address applicability of
this proposed rule to thermal sand
reclamation processes at metal
foundries.

DATES: Comments must be received on
or before June 23, 2008, unless a public
hearing is requested by May 2, 2008. If
a hearing is requested on this proposed
rule, written comments must be
received by June 6, 2008. Under the
Paperwork Reduction Act, comments on
the information collection provisions
must be received by the Office of
Management and Budget (OMB) on or
before May 22, 2008.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
OAR-2007-1018, by one of the
following methods:

o www.regulations.gov: Follow the
on-line instructions for submitting
comments.

o E-mail: a-and-r-docket@epa.gov.

e Fax:(202) 566-1741.

e Mail: U.S. Postal Service, send
comments to: EPA Docket Center
(6102T), New Source Performance
Standards for Nonmetallic Mineral
Processing Plants Docket, 1200
Pennsylvania Ave., NW., Washington,
DC 20460. Please include a total of two
copies. In addition, please mail a copy
of your comments on the information
collection provisions to the Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), Attn: Desk Officer for EPA, 725
17th St., NW., Washington, DC 20503.

e Hand Delivery: In person or by
courier, deliver comments to: EPA
Docket Center (6102T), New Source
Performance Standards for Nonmetallic
Mineral Processing Plants Docket, EPA

West, Room 3334, 1301 Constitution
Avenue, NW., Washington, DC 20004.
Such deliveries are only accepted
during the Docket’s normal hours of
operation, and special arrangements
should be made for deliveries of boxed
information. Please include a total of
two copies.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-OAR-2007—-
1018. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or e-mail. The www.regulations.gov Web
site is an ““anonymous access’’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an e-mail
comment directly to EPA without going
through www.regulations.gov, your e-
mail address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy at
the EPA Docket Center, Standards of
Performance for Nonmetallic Mineral
Processing Plants Docket, EPA West,
Room 3334, 1301 Constitution Ave.,
NW., Washington, DC. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
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(202) 566—1744, and the telephone
number for the Docket Center is (202)
566-1742.

FOR FURTHER INFORMATION CONTACT: Mr.
Bill Neuffer, Office of Air Quality
Planning and Standards, Sector Policies
and Programs Division, Metals and
Minerals Group (D243-02),
Environmental Protection Agency,
Research Triangle Park, NC 27711,
telephone number: (919) 541-5435; fax
number: (919) 541-3207; e-mail address:
neuffer.bill@epa.gov.

SUPPLEMENTARY INFORMATION: The
supplementary information presented in
this preamble is organized as follows:

1. General Information
A. Does this action apply to me?
B. What should I consider as I prepare my
comments to EPA?
C. Where can I get a copy of this
document?
D. When would a public hearing occur?
II. Background Information on Subpart OO0
A. What is the statutory authority for these
proposed amendments to subpart OOO?
B. What are the current NMPP NSPS?

[I. Summary of these Proposed Amendments
to Subpart OO0

IV. Rationale for These Proposed
Amendments to Subpart OO0

A. How is EPA proposing to change the
emission limits for future affected
facilities?

B. How is EPA proposing to amend subpart
00O applicability and definitions?

C. How is EPA proposing to amend the
testing requirements?

D. How is EPA proposing to amend the
monitoring requirements?

E. How is EPA proposing to amend the
notification, reporting and recordkeeping
requirements?

V. Modification and Reconstruction
Provisions

VI. Clarifications on Subpart OOO

VII. Summary of Cost, Environmental,
Energy, and Economic Impacts of These
Proposed Amendments to Subpart OOO

A. What are the impacts for NMPP?

B. What are the secondary impacts?

C. What are the economic impacts?

VIIIL Proposed Amendment to Subpart UUU
Applicability
IX. Statutory and Executive Order Reviews

A. Executive Order 12866: Regulatory
Planning and Review
B. Paperwork Reduction Act
C. Regulatory Flexibility Act
D. Unfunded Mandates Reform Act
E. Executive Order 13132: Federalism
F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments
G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks
H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use
. National Technology Transfer
Advancement Act
J. Executive Order 12898: Federal Actions
to Address Environmental Justice in
Minority Populations and Low-Income
Populations

—

I. General Information
A. Does this action apply to me?

Categories and entities potentially
regulated by these proposed
amendments include:

Category

NAICS code?

Examples of regulated entities

INAUSENY oo

Dimension Stone Mining and Quarrying.

Crushed and Broken Limestone Mining and Quarrying.
Crushed and Broken Granite Mining and Quarrying.
Other Crushed and Broken Stone Mining and Quarrying.
Construction Sand and Gravel Mining.

Industrial Sand Mining.

Kaolin and Ball Clay Mining.

Clay and Ceramic and Refractory Minerals Mining.
Potash, Soda, and Borate Mineral Mining.

Other Chemical and Fertilizer Mineral Mining.

All Other Nonmetallic Mineral Mining.

Fossil-Fuel Electric Power Generation.

Asphalt Paving Mixture and Block Manufacturing.

Brick and Structural Clay Tile Manufacturing.
Ceramic Wall and Floor Tile Manufacturing.
Other Structural Clay Product Manufacturing.

Federal government ...........cccceeueee
State/local/tribal government ...........

331511-513,
331524-525, and 331528.

Steel Mills.
331521-522,

Not affected.
Not affected.

Clay Refractory Manufacturing.

Cement Manufacturing.

Lime Manufacturing (Dolomite, Dead-burned, Manufacturing).
Gypsum Product Manufacturing.

Ground or Treated Mineral and Earth Manufacturing.

Various metal foundries (e.g., iron, steel, aluminum, and copper)

1North American Industrial Classification System.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. To determine
whether your facility would be
regulated by this action, you should
examine the applicability criteria in 40
CFR 60.670 (subpart OOO) or 40 CFR
60.730 (subpart UUU). If you have any
questions regarding the applicability of
this proposed action to a particular
entity, contact the person listed in the

preceding FOR FURTHER INFORMATION
CONTACT section.

B. What should I consider as I prepare
my comments to EPA?

Do not submit information containing
CBI to EPA through
www.regulations.gov or e-mail. Send or
deliver information identified as CBI
only to the following address: Roberto
Morales, OAQPS Document Control
Officer (C404-02), Office of Air Quality

Planning and Standards, Environmental
Protection Agency, Research Triangle
Park, NC 27711, Attention: Docket ID
No. EPA-HQ-OAR-2007-1018. Clearly
mark the part or all of the information
that you claim to be CBI. For CBI
information in a disk or CD-ROM that
you mail to EPA, mark the outside of the
disk or CD-ROM as GBI and then
identify electronically within the disk or
CD-ROM the specific information that
is claimed as CBI. In addition to one
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complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

C. Where can I get a copy of this
document?

In addition to being available in the
docket, an electronic copy of this
proposed action is available on the
Worldwide Web (WWW) through the
Technology Transfer Network (TTN).
Following signature, a copy of this
proposed action will be posted on the
TTN’s policy and guidance page for
newly proposed or promulgated rules at
http://www.epa.gov/ttn/oarpg. The TTN
provides information and technology
exchange in various areas of air
pollution control.

D. When would a public hearing occur?

If anyone contacts EPA requesting to
speak at a public hearing by May 2,
2008, a public hearing will be held on
May 7, 2008. Persons interested in
presenting oral testimony or inquiring
as to whether a public hearing is to be
held should contact Mr. Bill Neuffer,
listed in the FOR FURTHER INFORMATION
CONTACT section, at least 2 days in
advance of the hearing.

II. Background Information on Subpart
000

A. What is the statutory authority for
these proposed amendments to subpart
000?

New source performance standards
(NSPS) implement Clean Air Act (CAA)
section 111(b) and are issued for
categories of sources which cause, or
contribute significantly to, air pollution
which may reasonably be anticipated to
endanger public health or welfare. The
primary purpose of the NSPS is to attain
and maintain ambient air quality by
ensuring that the best demonstrated
emission control technologies are
installed as the industrial infrastructure
is modernized. Since 1970, the NSPS
have been successful in achieving long-
term emissions reductions in numerous
industries by assuring cost-effective
controls are installed on new,
reconstructed, or modified sources.

Section 111 of the CAA requires that
NSPS reflect the application of the best
system of emission reductions which
(taking into consideration the cost of
achieving such emission reductions, any
non-air quality health and
environmental impact and energy
requirements) the Administrator
determines has been adequately
demonstrated. This level of control is
commonly referred to as best
demonstrated technology (BDT).

Section 111(b)(1)(B) of the CAA
requires EPA to periodically review and

revise the standards of performance, as
necessary, to reflect improvements in
methods for reducing emissions.

B. What are the current NMPP NSPS?

Standards of performance for NMPP
(40 CFR part 60, subpart OOO) were
promulgated in the Federal Register on
August 1, 1985 (50 FR 31328). The first
review of the NMPP NSPS was
completed on June 9, 1997 (62 FR
31351).

The NMPP NSPS applies to new,
modified, and reconstructed affected
facilities at plants that process any of
the following 18 nonmetallic minerals:
crushed and broken stone, sand and
gravel, clay, rock salt, gypsum, sodium
compounds, pumice, gilsonite, talc and
pyrophyllite, boron, barite, fluorospar,
feldspar, diatomite, perlite, vermiculite,
mica, and kyanite. The affected facilities
are each crusher, grinding mill,
screening operation, bucket elevator,
belt conveyor, bagging operation,
storage bin, and enclosed truck or
railcar loading station. Unless otherwise
noted, the terms “new” or “future” as
used in this preamble include modified
or reconstructed units.

III. Summary of These Proposed
Amendments to Subpart 000

The proposed amendments to subpart
00O of 40 CFR part 60 are summarized
in Table 1 of this preamble.

TABLE 1.—SUMMARY OF THESE PROPOSED AMENDMENTS

Citation Change
60.670(2)(2) .veveeeereeeriieaarenenn Exempt wet material processing operations; clarify rule does not apply to plants with no crushers or grinding
60.670(d)(1) +oveereeeereerieeienne Rer\n{iI!: to clarify that like-for-like replacements that have no emissions increase are exempt from certain provi-
B0.670(f) .vevveererieeieneeeene Res\:(i)sr:as-to conform with amended Table 1 to subpart OOO.
60.671 ..oooiiiie Add definitions of: Crush or crushing, saturated material, seasonal shut down, and wet material processing oper-

60.672(f) and (g)

60.672(h) and 60.675(h)
60.674

tems).
60.675 and various other

ations. Amend definition of “screening operation” to exempt static grizzlies.

Revise to reference Tables 2 and 3 to subpart OOO and to better match General Provisions language regarding
compliance dates. Tables 2 and 3 to subpart OOO contain revised emission limits and testing/monitoring re-
quirements for future affected facilities.

Reserve because superseded by Table 3 to subpart OOO.

Revise cross-references. Replace Method 22 (40 CFR part 60, Appendix A—7) no visible emissions limit for build-
ing openings with 7 percent fugitive opacity limit.

Consolidate paragraphs to refer to Table 2 to subpart OOO. Specify exemption from stack PM concentration limit
and that 7 percent opacity limit applies for future individual enclosed storage bins.

Remove 60.672(h) and reserve 60.675(h) because wet material processing exempted.

Renumber (a) and (b) as (a)(1) and (2). Add periodic inspections for future wet suppression systems and future
baghouse monitoring requirements (Method 22 visible emission inspections or use of bag leak detection sys-

sections referencing test
methods.
60.675(D)(1) wevvereerrerierieriens

Add text to clarify that the required EPA test methods are located in Appendices A—1 through A-7 of 40 CFR part
60 (formerly Appendix A of 60 CFR part 60).

Cross reference exceptions to Method 5 (40 CFR part 60, Appendix A-3) or Method 17 (40 CFR part 60, Appen-
dix A-6).

Correct cross reference to amended paragraph in (c)(1).

Expand (c)(2) into subparagraphs (i) and (ii) to reduce the duration of Method 9 (40 CFR part 60, Appendix A-4)
stack opacity observations for storage bins or enclosed truck or railcar loading stations operating for less than
1 hour at a time.
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TABLE 1.—SUMMARY OF THESE PROPOSED AMENDMENTS—Continued
Citation Change
Revise (c)(3) and delete (c)(4) to make the fugitive Method 9 testing duration 30 minutes and specify averaging
time for all affected facilities.
60.675(d) ..eevrreeiieeeeeeee Specify performance testing requirements for the building fugitive emission limit. Allow prior Method 22 tests
showing compliance with the former no VE limit.
60.675(8) ...evrveeireerieieeee Add paragraph (e)(2) to allow Method 9 readings to be conducted on three emission points at one time if speci-
fied criteria are met.
Add paragraph (e)(3) to allow Method 51 (40 CFR part 60, Appendix A-3) as an option for determining PM con-
centration from affected facilities that operate for less than 1 hour at a time.
Add paragraph (e)(4) to address flow measurement from building vents with low exhaust gas velocity.
60.675(f) «eoveerreeieeeeeee Correct cross references.
60.675(Q) vverveerireerieneeeiene Revise to reduce 30-day advance notification time for Method 9 fugitive performance test to 7 days.
60.675(1) .ooveereeeriieeieenieeiene Add section to state that initial performance test dates that fall during seasonal shut downs may be postponed no
later than 60 days after resuming operation (with permitting authority approval).
60.676(D) ...oorveeiieiieeieeiene Add requirement to previously reserved paragraph (b) for recording periodic inspections of water sprays and
baghouse monitoring for future affected facilities.
60.676(d) ...eorveeieeiieerieeieane Remove reference to upper limits on scrubber pressure and liquid flow rate.
60.676(f) and (@) .. Edit to conform to wet material processing exemption and/or relevant opacity limits.
60.676(h) ...oovveeiieeieeieeene Delete reference to now reserved 60.7(a)(2). Waive requirement to submit 60.7(a)(1) notification of the date con-
struction or reconstruction commenced.
60.676(K) ...eorveeieeeieerieeienne Add section to state that notifications and reports need only be sent to the delegated authority (or the EPA Re-
gion when there is no delegated authority).
Table 1 to subpart OOO ...... Move to end of subpart OOO, shorten to include only exceptions to the General Provisions, and update com-
ments.
Table 2 to subpart OOO ...... Add table to specify the stack PM limits and testing/monitoring requirements for current and future affected facili-
ties.
Table 3 to subpart OOO ...... Add table to specify the fugitive opacity limits and testing/monitoring requirements for current and future affected
facilities.

IV. Rationale for These Proposed
Amendments to Subpart 000

A. How is EPA proposing to change the
emission limits for future affected
facilities?

For “future” affected facilities
constructed, modified, or reconstructed
after today’s date, we are proposing:

e To reduce the PM emission limits
from 0.05 grams per dry standard cubic
meter (g/dscm) (0.022 grains per dry
standard cubic foot (gr/dscf)) to 0.02
g/dscm (0.014 gr/dscf) for affected
facilities with capture systems (i.e.,
affected facilities that vent through
stacks), and to eliminate the stack
opacity limit for dry control devices;
and

¢ To reduce the fugitive visible
emission limits from 15 percent to 12
percent for crushers, and from 10
percent to 7 percent for grinding mills,
screening operations, bucket elevators,
belt conveyors, bagging operations,
storage bins, and enclosed truck or
railcar loading stations.

The emission limits for affected
facilities constructed, modified, or
reconstructed before today’s date remain
unchanged.

The 1985 promulgated NMPP NSPS
are based on emission levels achieved
using baghouse control or wet dust
suppression techniques (see 50 FR
31329, August 1, 1985). Both systems
were determined to be BDT for reasons
discussed in the preamble to the 1983

proposed rule (see 48 FR 339569-39571,
August 31, 1983). It was also noted in
the 1983 proposal preamble that certain
wet scrubbers could perform
comparably to BDT. As part of our
review of subpart OOO, we collected
information through site visits, trade
associations, and state agencies. The
information and comments these
stakeholders provided us on the current
NSPS are contained in the docket. We
reviewed numerous NMPP permits to
identify emissions limits more stringent
than subpart OOO (and to understand if
limits more stringent than subpart OO0
are commonplace or rare) and emissions
test data from a number of sources
(trade associations and state agencies).
A summary of state permits and
emissions test data are in the docket.
Our review of permits and other
available information in the record did
not reveal any new or emerging
pollution prevention measures or
particulate matter (PM) control
technologies in the non-metallic
minerals industries for consideration as
BDT. Consistent with the prior BDT
determination, the vast majority of
subpart OOO affected facilities subject
to stack emission limits have baghouse
controls. A number of wet scrubber
controls were observed as well. The
subpart OOO fugitive emission limits
are most commonly met through use of
wet suppression (as needed), water
carryover, or with a partial enclosure.
Wet dust suppression remains the

method of choice for the vast majority
of crushed stone and sand & gravel
facilities. These BDT control systems
achieve a reduction in PM,o and PM; 5
along with reduction in larger PM
particle sizes.

The stack emissions data we reviewed
included over 300 PM stack tests from
1990 and later for a variety of subpart
0OO0QO affected facilities and industries. A
memorandum summarizing this test
data is in the docket. Ninety-one percent
of the PM stack test results achieved
0.014 gr/dscf. Consistent with our prior
BDT determination, the control
technologies used for the affected
facilities tested included primarily
baghouses and wet scrubbers designed
to meet subpart OOO. The high
percentage of affected facilities
currently able to meet 0.014 gr/dscf
using either baghouses or wet scrubbers
supports our conclusion that an
emission limit of 0.014 gr/dscf can be
achieved by well-maintained and
operated control systems. Further, the
available information suggests that
establishing emission limits below 0.014
gr/dscf would result in a level of control
that may be difficult for some NMPP
control systems to achieve on a
continuous basis.

Some test results were above the
limits under consideration but below
the current NSPS limit of 0.022 gr/dscf.
These units were considered as having
marginal performance. The effect of
reducing the stack PM limit would be to
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ensure that the typical performance of
BDT control systems today is achieved
for future affected facilities and that
controls with marginal performance are
not installed in the future.

Using the available information, we
considered the incremental costs and
emissions reductions for different levels
of control to determine the appropriate
stack emission limit representative of
BDT for new, modified, and
reconstructed affected facilities. The
control systems that would be installed
to meet the proposed limit of 0.014
would be the same as those installed to
meet the current NSPS limit of 0.022 gr/
dscf. Because there would be no change
in control technology, we expect that
the incremental costs would be very low
or zero. However, limits below 0.014 gr/
dscf may result in additional cost with
little incremental emission reduction
beyond that achieved by reducing the
current limit (0.022 gr/dscf) to 0.014 gr/
dscf. Therefore, we are proposing a PM
limit of 0.014 gr/dscf as BDT for new,
modified, and reconstructed affected
facilities.

The purpose of the current 7 percent
stack opacity limit in subpart OOQO is to
provide inspectors and plant personnel
a measure of ongoing compliance for
dry control devices (namely baghouses).
We are proposing to replace the 7
percent stack opacity limit with
quarterly monitoring of baghouses for
future affected facilities. The monitoring
requirements for baghouses would occur
at specified intervals (as discussed
below) and ensure proper operation and
maintenance of future baghouses on an
ongoing basis. Therefore, a stack opacity
limit would no longer be needed for
future affected facilities.

With respect to fugitive emissions, we
looked at over 700 fugitive emissions
test data points (maximum 6-minute
opacity averages) for a variety of subpart
00O affected facilities and industries
that do not vent through stacks. A
memorandum summarizing this test
data is in the docket. These data
revealed that the vast majority of
affected facilities perform better than
the current fugitive emission limits of
15 percent opacity for crushers and 10
percent opacity for other affected
facilities. For crushers, 93 percent of the
data points were at or below 12 percent
opacity. Ninety-five percent of the data
points for other types of affected
facilities were at or below 7 percent
opacity. Therefore, we are proposing
revised fugitive emissions limits of 12
percent for crushers and 7 percent for
all other affected facilities, which can be
met by future affected facilities
employing the same control measures as
are used on today’s affected facilities

(e.g., wet suppression, water carryover,
and/or partial enclosures). The emission
reduction associated with lowering the
fugitive opacity limit is not quantifiable
based on available information. Because
the same control measures needed to
meet the current NSPS would be
employed to meet the revised NSPS,
there would be no incremental cost
associated with this proposed reduction
in the fugitive opacity limits. The effect
of lowering the opacity limits would be
to ensure that any wet suppression or
enclosure systems with marginal
performance (compared to the current
NSPS) would no longer be acceptable
for future affected facilities.

Given the addition of revised limits to
subpart OOO for affected facilities
installed after today’s date, we are
proposing to revise § 60.672 to include
two tables that present the subpart OO0
emission limits. The proposed Table 2
to subpart OOO would present the stack
emission limits for affected facilities
with capture systems. Capture systems
are defined in subpart OOO as
equipment (e.g., enclosures, ducts, etc.)
used to capture and transport PM
emissions to a control device. The
proposed Table 3 to subpart OO0 would
present the fugitive emission limits for
affected facilities without capture
systems (i.e., affected facilities that do
not vent through stacks). We request
comment on whether these tables
improve the readability of subpart OO0
and help to distinguish between the
stack and fugitive emission limits.

Aside from the tables proposed to be
added to subpart OOO, exemptions from
selected emission limits would remain
in the text of §60.672. A footnote to the
proposed Table 2 would direct readers
to §60.672 to review these exemptions.
We are proposing to combine and revise
former § 60.672 paragraphs (f) and (g)
into one paragraph § 60.672(f) to clarify
applicability of the PM emission limits
to storage bins. Baghouses controlling
individual enclosed storage bins are
exempt from the stack PM concentration
limit (but must meet the 7 percent stack
opacity limit). However, baghouses
controlling multiple storage bins are
required to meet both the stack PM and
opacity limits. We are retaining the 7
percent stack opacity limit for future
baghouses controlling individual
enclosed storage bins. In addition, we
are also proposing to clarify in a
footnote to Table 2 that the subpart
00O opacity limits do not apply for
affected facilities controlled by wet
scrubbers. Wet scrubbers are required to
monitor scrubber pressure loss and
scrubber liquid flow rate instead of
opacity. Therefore, no initial opacity

test is required by subpart OOO for wet
scrubbers.

B. How is EPA proposing to amend
subpart OOO applicability and
definitions?

Wet material processing. We are
proposing to add two definitions and to
make other changes to exempt from
subpart OOO wet material processing
operations that have no potential for PM
emissions. These types of operations
were already exempted from the testing
requirements of subpart OOO but
remained subject to notification
requirements and a no visible emissions
(VE) limit (although no testing was
required to demonstrate compliance
with the no VE limit). Exempting wet
material processing operations from this
proposed rule altogether will reduce the
burden associated with notifications
and tracking of these operations as
subpart OOO affected facilities with no
requirements. We are proposing to
define “wet material processing
operations’’ similarly to how they were
referred to before in subpart OO0. Wet
material processing operations include:
(a) Wet screening operations and
subsequent screening operations, bucket
elevators and belt conveyors in the
production line that process saturated
materials up to the first crusher,
grinding mill or storage bin in the
production line; or (b) screening
operations, bucket elevators and belt
conveyors in the production line
downstream of wet mining operations
that process saturated materials up to
the first crusher, grinding mill or storage
bin in the production line. Stakeholders
have expressed concern that the term
“saturated” is ambiguous and requested
that we define that term. Therefore, we
are also proposing to add a definition of
“saturated material”’ to subpart OOO to
describe the type of material intended to
be exempted from this proposed rule.
Through the definitions of ““wet material
processing operation” and ‘‘saturated
material” (as well as other existing
definitions of “wet mining operation”
and “wet screening operation”’), we
intend to exempt from coverage under
subpart OOO mineral material that is
wet enough on its surface to remove the
possibility of PM emissions being
generated from processing of the
material though screening operations,
bucket elevators and belt conveyors.
Material that is wetted solely by wet
suppression systems designed to add
surface moisture for dust control is not
considered to be ‘“‘saturated material”
for purposes of this exemption.
Examples of saturated material include
slurries of water and mineral material,
material that is wet as it enters the
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processing plant from the mine, material
that is wet from washing, material with
a high percentage of moisture
(considering mineral type), etc. This
exemption for wet material processing
operations is limited to screening
operations, bucket elevators and belt
conveyors (i.e., belt conveyor transfer
points) because crushing or grinding of
mineral material can expose new dry
surfaces that pose a potential for PM
emissions and other affected facilities
(bagging operations, storage bins, and
enclosed truck or railcar loading
stations) usually process only dry
material.

Crushers. Industry representatives
requested that we clarify the meaning of
“crusher” and “‘grinding mill” by
adding a definition of “crushing.” The
new definition of “crushing” would
help to clarify that crushers and
grinding mills do not include
equipment that simply breaks up
clumps of material (e.g., certain
deagglomerators or shredders processing
material that has become stuck together
during processing) but does not further
reduce the size of the material. The
current definition of “crusher” employs
the word “crush” and the current
definition of grinding mill uses the
word ““crushing.” To capture both
terms, we are proposing to add a new
definition: “Crush or crushing”” which
means to reduce the size of nonmetallic
mineral material by means of physical
impaction of the crusher or grinding
mill upon the material.

Grizzlies. We are proposing to clarify
that all grizzlies associated with truck
dumping and static (non-agitating)
grizzlies are not subpart OOO affected
sources. Grizzlies can sometimes be
confused with screening operations
because they are used to separate larger
material from smaller material. Grizzlies
range from simple metal grates to
equipment that agitates or vibrates
material similarly to screening
operations. Grizzlies are often
associated with truck dumping, where a
truck dumps material from the mine
into the grizzly feeder. The grizzly
feeder separates fines and smaller pieces
of rock from larger material (e.g.,
boulders) that require initial crushing.
Grizzly feeders associated with truck
dumping are not subject to subpart OO0
because § 60.672(d) states that, “Truck
dumping of nonmetallic minerals into
any screening operation, feed hopper, or
crusher is exempt from the requirements
of this section.” However, applicability
of subpart OOO to grizzlies used
elsewhere in NMPP has been less clear.
Certain types of grizzlies (specifically
metal grate grizzlies that do not
mechanically agitate or vibrate the

mineral material) are clearly different
from screening operations. Therefore,
we are proposing to amend the
definition of screening operation to state
that “Grizzly feeders associated with
truck dumping and static (non-moving)
grizzlies used anywhere in the
nonmetallic mineral processing plant
are not considered to be screening
operations.”

C. How is EPA proposing to amend the
testing requirements?

Repeat testing for future affected
facilities. Subpart OOO currently
requires NMPP to conduct an initial
performance test to demonstrate
compliance with the relevant stack or
fugitive emission limits. Stack PM
emissions are to be measured with EPA
Method 5 (40 CFR part 60, Appendix A—
3) or Method 17 (40 CFR part 60,
Appendix A-6) and stack opacity must
be measured with EPA Method 9 (40
CFR part 60, Appendix A—4). The
opacity from affected facilities not
venting through stacks must be
measured with EPA Method 9 (though
the duration of Method 9 readings is
reduced in some cases as discussed
below). Repeat performance tests
currently are not required by subpart
00O, but may be required by permitting
authorities for some NMPP. As part of
an ongoing effort to improve compliance
with various Federal air emission
regulations, we are proposing to require
repeat performance testing once every 5
years for future subpart OOO affected
facilities that do not have ongoing
monitoring requirements. Specifically, a
repeat Method 9 test is proposed to be
required for future affected facility
fugitive emissions controlled by water
carryover or other means. Repeat
Method 9 tests are not being proposed
for fugitive affected facilities with wet
suppression water sprays because, (as
discussed below) periodic inspections
of the water spray nozzles are being
proposed for these emission points.

The proposed repeat testing
requirements appear in the proposed
Table 3 to subpart OOO. We considered
annual repeat testing and repeat testing
every 5 years for stacks, but concluded
that this would be overly burdensome
given the number of affected facilities
(including numerous small stacks) to be
tested at NMPP. As discussed later, we
are proposing ongoing monitoring
requirements for future affected
facilities that do not have repeat testing
requirements to ensure that future
control systems are properly operated
and maintained over their useful life.

Fugitive Method 9 test duration.
Subpart OOO currently requires initial
Method 9 observations for affected

facilities with fugitive emissions. As
currently written, the duration of the
Method 9 observations may be reduced
from 3 hours to 1 hour if there are no
individual readings greater than the
applicable limit and if there are no more
than three readings at the applicable
limit during the 1-hour period.
Stakeholders have expressed concern
regarding the amount of time required to
complete the initial Method 9 tests
given the number of affected facilities at
NMPP that require readings (e.g.,
numerous conveyor transfer points
throughout the NMPP). The
stakeholders also noted that in many
cases the readings being recorded are all
zeros. We have considered the Method
9 observation time in the context of the
numerous fugitive affected facilities that
require observations at NMPP and the
other changes to testing requirements
we are proposing today (i.e., addition of
repeat testing requirements). We are
proposing three amendments to the
fugitive Method 9 testing provisions for
all affected facilities to reduce the
amount of time required for testing
without sacrificing enforceability of the
rule or air quality. First, we are
removing the stipulations that could
trigger a 3-hour test. Second, we are
proposing to require a 30-minute
fugitive Method 9 test duration (five 6-
minute averages) for all affected
facilities. Compliance with the
applicable fugitive emissions limit
would be based on the average of the
five 6-minute averages recorded during
the 30 minutes. Third, considering the
number of affected facilities to be tested
and the close proximity of some of these
affected facilities to one another at
NMPP plants, we are proposing to allow
a single visible emission observer to
conduct observations for up to three
subpart OOO emission points at a time
(including stack and vent emission
points) provided that certain criteria are
met (as proposed in § 60.675(e)(2)).
Storage bins and loading stations
operating less than 1 hour at a time.
Based on comments from stakeholders
and our own review of emission test
reports, we recognize that affected
facilities such as storage bins (including
silos) and loading stations may operate
intermittently such that emissions
testing for three 1 hour periods can be
impractical in some instances. For
example, storage bins may be filled for
a time period of less than an hour and
then filling stops for some time.
Likewise, loading operations may
operate for a short time and then cease
operation. Some facilities have
addressed these challenges during
testing by filling and then emptying a
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storage bin, only to re-route the same
material back into the bin. To provide
some relief from this situation, we are
proposing to add EPA Method 5I (40
CFR part 60, Appendix A-3)—
“Determination of Low Level Particulate
Matter Emissions from Stationary
Sources” to subpart OOO as an optional
test method that can be used instead of
Methods 5 or 17. Method 51 is useful for
low PM concentration applications,
where the total PM catch is 50
milligrams or less. With Method 5I, the
sample rate and total gas volume is
adjusted based on the estimated grain
loading of the emission point and the
total sampling time is a function of the
estimated mass of PM to be collected for
the run. Thus, Method 5I can be used in
situations where the minimum sampling
volume of 60 dscf (required for Methods
5 and 17) cannot be obtained (e.g., for
affected facilities that operate for less
than 1 hour at a time). We are also
proposing to reduce the Method 9 stack
opacity test duration from 3 hours to the
duration that the affected facility
operates (but not less than 30 minutes)
for baghouses that control storage bins
or enclosed truck or railcar loading
stations that operate for less than 1 hour
at a time.

Buildings. Subpart OOO contains an
optional compliance method for affected
facilities inside of buildings. Rather
than measuring the emissions from each
affected facility within a building
(which is sometimes difficult due to
close equipment spacing and lighting),
NMPP can opt to measure emissions
from the building. Subpart OO0
currently requires buildings to meet a
zero VE limit (measured with EPA
Method 22), and additionally requires
the building vents to meet the stack PM
concentration and opacity limits. During
the NSPS review, stakeholders
requested changes to the optional
emission limits and testing procedures
for buildings. Some stakeholders
pointed out that noise barriers are very
similar to buildings in that they enclose
affected facilities and reduce or prevent
fugitive emissions. We agree. Subpart
0OO0O defines “building” as “any frame
structure with a roof.” According to the
definition of building, noise barriers
resembling buildings with a roof would
be considered as buildings.
Stakeholders also requested that
buildings housing affected facilities be
subject to the same emission limits as
the affected facilities in the buildings.
The stakeholders believe that, as written
now, subpart OOO is more stringent for
affected facilities inside of buildings
than for those located outside. Last,
stakeholders noted difficulties with

performing Method 5 emissions testing
on building vents because building
vents often have no stacks and/or low
gas flow rates that are insufficient to
meet isokinetic measurement
requirements.

We have reviewed the current
provisions relating to buildings and are
proposing to apply a fugitive emission
limit of 7 percent opacity (measured
with EPA Method 9) at the inlet and
outlet of buildings (or at other building
openings except powered vents).
Compliance with the 7 percent opacity
limit would be demonstrated through
initial testing. A repeat opacity test
would be required (within 5 years from
the previous test) for buildings housing
any future affected facility. Buildings
that demonstrated compliance with the
Method 22 no VE limit through
performance testing would not be
required to be retested to show
compliance with today’s proposed
Method 9 opacity limit unless a future
affected facility is installed in the
building. The applicable stack emission
limits and testing/monitoring
requirements from the proposed Table 2
to subpart OOO would continue to
apply to powered building vents. We are
proposing to add § 60.675(e) to provide
an alternative procedure for determining
building vent flow rate for building
vents with flow too low to measure. We
believe these changes will simplify the
methodology used to demonstrate
compliance with subpart OOO for
buildings while ensuring that PM
emissions from affected facilities remain
adequately controlled.

Seasonal shut downs. Stakeholders
representing the construction aggregate
(i.e., crushed stone and construction
sand and gravel) sector indicated that
the initial performance test dates
sometimes fall during seasonal plant
closures. Consistent with the NSPS
General Provisions, initial performance
tests are required 60 calendar days after
achieving maximum production but no
later than 180 calendar days after initial
startup of an affected facility. The
stakeholders noted that aggregate plants
often cease production during winter
months when demand for construction
aggregate is low. The current initial
performance test dates based on
calendar days can fall during these
periods of seasonal shut down.
Therefore, we are proposing to add
§60.675(j) to subpart OOO to allow
plants to postpone initial performance
testing until 60 calendar days after
resuming operation following a seasonal
shut down of an affected facility.
Approval from the permitting authority
would be required for postponing the
initial compliance test (e.g., there

should be some form of communication
with the permitting authority to indicate
the duration of the seasonal shut down
of the affected facility) and to specify
the revised deadline for the performance
test. We consider a seasonal shut down
to be at least 45 consecutive days of shut
down of the affected facility and are
proposing a definition to that effect. We
are limiting the proposed postponing of
performance tests to initial performance
tests because repeat performance tests
can be scheduled at a time the NMPP
chooses within 5 years of the prior
performance test.

D. How is EPA proposing to amend the
monitoring requirements?

Monitoring for fugitive emissions
limits. Fugitive emissions from subpart
0OO0O affected facilities are often
controlled by wet suppression. In wet
suppression systems, water (and
surfactant) is sprayed on nonmetallic
minerals at various locations in the
process line but not necessarily at every
affected facility. Carryover of water
sprayed at affected facilities upstream in
the process line is often sufficient to
control fugitive emissions from affected
facilities downstream in the process.
Partial enclosures or other means may
also be used to reduce fugitive
emissions in addition to water sprays or
water carryover. We are proposing
separate requirements to demonstrate
ongoing compliance with the fugitive
emission limits for future affected
facilities where water is sprayed and for
other future affected facilities (i.e., those
controlled by water carryover or other
means). As mentioned above, we are
proposing a repeat Method 9 test
(within 5 years from the previous
performance test) for future affected
facility fugitive emissions controlled by
water carryover or other means. A
repeat Method 9 test is not being
proposed for fugitive affected facilities
with water sprays. Instead we are
proposing monthly periodic inspections
of water sprays to ensure that water is
flowing to the discharge water spray
nozzles in the wet suppression system.
If, during an inspection, you find that
water is not flowing properly then you
would be required to initiate corrective
action within 24 hours. We are
proposing the periodic inspections of
water sprays as part of our ongoing
effort to improve compliance with
Federal air emission regulations such as
subpart OOO. We believe that monthly
inspections would ensure that subpart
00O wet suppression systems remain
in good working order and provide the
required control of fugitive emissions.

Baghouse monitoring. As mentioned
previously, we are replacing the 7
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percent stack opacity limit with ongoing
monitoring for future baghouses. We
believe the monitoring requirements of
this proposed rule would be more
effective in ensuring ongoing
compliance with the PM limit than the
current stack opacity limit (which has
no associated repeat testing
requirements) because this proposed
monitoring would occur at regular
intervals.

We are proposing two options for
monitoring of future baghouses: (1)
Quarterly visible emissions inspections,
or (2) use of a bag leak detection system.
The quarterly visible emissions
inspections would be conducted using
EPA Method 22 for 30 minutes. The
visible emissions inspections would be
successful if no visible emissions are
observed. If any visible emissions are
observed, then you would be required to
initiate corrective action within 24
hours to restore the baghouse to normal
operation. We believe it is unlikely, but
if your baghouse normally displays
some visible emissions, then you would
be allowed to establish a different
baghouse-specific success level for the
visible emissions inspections (other
than no visible emissions) by
conducting a PM test simultaneously
with a Method 22 test to determine what
constitutes normal visible emissions
from your baghouse when it is in
compliance with the subpart OO0 PM
concentration limit. The revised visible
emissions success level must be
incorporated into your permit.

We are proposing to allow use of a bag
leak detection system as an alternative
to the periodic Method 22 visible
emission inspections for baghouses
controlling future affected facilities. The
bag leak detection system must be
installed and operated according to the
proposed § 60.674(d).

Wet scrubber monitoring.
Stakeholders requested that we remove
the upper limits for wet scrubber
operating parameters (pressure drop and
liquid flow) referred to in § 60.676(d).
Increases in these parameters would
only increase scrubber PM removal
efficiency. Therefore, we are proposing
to revise §60.676(d) to delete reference
to scrubber pressure gain and the upper
limit for scrubber liquid flow.

We are not proposing any further
changes to the wet scrubber monitoring
requirements at this time. However, the
Agency is drafting Performance
Specification 17 (PS—17) and Procedure
4 for continuous parameter monitoring
systems (which include pressure and
liquid flow measurements). Following
proposal and public comment of PS-17
and Procedure 4, the procedures and
requirements in PS—17 and Procedure 4

would supersede the wet scrubber
monitoring language in subpart OOO for
affected facilities with wet scrubbers
installed after the proposal date of PS—
17 and Procedure 4.

E. How is EPA proposing to amend the
notification, reporting, and
recordkeeping requirements?

Notifications and reports. We are
proposing to simplify the notification
requirements in subpart OOO in several
ways. There are thousands of NMPP
dispersed throughout the U.S. Given the
number of affected facilities at each
NMPP (e.g., individual crushers,
screens, belt conveyor transfer points,
etc.), notifications relating to every new
affected facility result in volumes of
paperwork for both NMPP and
regulatory agencies. We believe these
proposed changes to the notification
requirements in subpart OOO would
reduce the paperwork required for the
numerous affected NMPP and regulatory
personnel without sacrificing air
quality.

First, § 60.676(h) of subpart OO0
waived the former requirement in
§60.7(a)(2) of subpart A for notification
of the anticipated date of initial startup.
Section 60.7(a)(2) was reserved in a
1999 amendment to subpart A to reduce
paperwork burden. We are proposing to
delete reference to §60.7(a)(2) in
§60.676(h) to be consistent with subpart
A. We are also proposing new rule
language for § 60.676(h) to waive the
§60.7(a)(1) (subpart A) requirement to
submit a notification of commencement
of construction/reconstruction for
NMPP affected facilities. Non-metallic
mineral processing plants are already
required under State or Federal permit
programs to obtain permits to construct
and/or operate. In efforts to streamline
the permitting process, many States
have set up general permits for NMPP
(e.g., crushed stone facilities) due to the
large number of these facilities in most
States. We believe the purpose of the
§60.7(a)(1) notification of
commencement of construction/
reconstruction for NMPP can be
adequately served through the NMPP
permitting process and the §60.7(a)(3)
(subpart A) notification of the actual
date of initial startup. The §60.7(a)(3)
notification is needed and has been
retained in subpart OOO because it is
tied directly to the initial performance
test date.

Second, due to the large number of
affected facilities and associated
notifications and reports, we are
proposing to add a new §60.676(k) to
subpart OOO stating that notifications
generated under subpart OOO are only
to be sent to either the State (if the State

is delegated authority to administer
NSPS) or to the EPA Region (if the State
has not been delegated authority), but
not to both the State and EPA Region.

Third, we are proposing in § 60.675(g)
to change the 30-day advance
notification deadline (required in
§60.7(a)(6)) for performance tests
involving only Method 9 to a 7-day
advance notification. We are proposing
this change because of the large number
of NMPP that are required to conduct
only Method 9 testing for fugitive
emissions from affected facilities,
because plans for NMPP Method 9
opacity readings require little review (if
any), and because Method 9 tests are
affected by weather (visibility) and
subject to rescheduling such that a 30-
day advanced notification can be
impractical for NMPP. We are also
proposing to remove the language in
§60.675(g) which specified when plants
are to notify the Administrator of
rescheduled test dates because the same
language now appears in § 60.8(d) of
subpart A following an amendment to
§60.8(d) promulgated in 1999.

Recordkeeping for future affected
facilities. We are proposing to require
NMPP to keep records of periodic
inspections performed on water sprays
(monthly checks that water is flowing)
or baghouses (quarterly Method 22
readings) controlling future affected
facilities. Each periodic inspection
would be required to be recorded in a
logbook which may be maintained in
written or electronic format. The
logbook entries would include
inspection dates and any corrective
actions taken. The logbook would be
kept onsite and made available to the
EPA or delegated authority upon
request. Plants opting to use bag leak
detection systems in lieu of periodic
visible emissions inspections for
baghouses would be required to keep
the records specified in the proposed
§60.676(b)(2). According to §60.7(f),
records are required to be retained for a
period of two years.

V. Modification and Reconstruction
Provisions

Existing affected facilities that are
modified or reconstructed would be
subject to these proposed amendments
for future affected facilities. Under CAA
section 111(a)(4), “modification” means
any physical change in, or change in the
method of operation of, a stationary
source which increases the amount of
any air pollutant emitted by such source
or which results in the emission of any
air pollutant not previously emitted.
Changes to an existing facility that do
not result in an increase in emissions
are not considered modifications.
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Rebuilt affected facilities would
become subject to the proposed
standards under the reconstruction
provisions, regardless of changes in
emission rate. Reconstruction means the
replacement of components of an
existing facility such that (1) the fixed
capital cost of the new components
exceeds 50 percent of the fixed capital
cost that would be required to construct
a comparable entirely new facility; and
(2) it is technologically and
economically feasible to meet the
applicable standards (40 CFR 60.15).

VI. Clarifications on Subpart 00O

Today we are clarifying some
common questions about the
applicability of subpart OOO to
synthetic gypsum, sodium carbonate,
lime, and activated carbon. Synthetic
gypsum is a by-product of flue gas
desulfurization (FGD). Synthetic
gypsum has the same chemical
composition as natural gypsum and is
used in many of the same products as
natural gypsum (e.g., gypsum
wallboard). We have concluded in prior
applicability determinations, and wish
to clarify today, that synthetic gypsum
is considered to be a ‘“‘nonmetallic
mineral” as defined in subpart OOO and
plants that crush or grind synthetic
gypsum meet the subpart OO0
definition of “nonmetallic mineral
processing plant.” Electric utilities
operating FGD systems use limestone or
lime in the FGD systems to capture
sulfur dioxide emissions and convert
the mineral material into synthetic
gypsum. Some utilities may use sodium
carbonate as an additive in FGD
systems. Limestone and sodium
carbonate are included in the subpart
00O definition of ‘“nonmetallic
mineral.” Lime, however, is not
included in the definition of
“nonmetallic mineral” because
processing of lime (which is
manufactured by the high temperature
calcination of limestone) is subject to a
separate NSPS (NSPS subpart HH for
Lime Manufacturing). Therefore, we
wish to clarify that crushing or grinding
of lime does not subject plants to
subpart OOO. However, electric utilities
(or other types of plants) that crush or
grind limestone or sodium carbonate
meet the subpart OOO definition of
“nonmetallic mineral processing plant.”
Electric utilities (or other types of
plants) that handle, but do not crush or
grind, the nonmetallic minerals
limestone, sodium carbonate, or
synthetic gypsum do not meet the

definition of “nonmetallic mineral
processing plant.”

Activated carbon is also used by some
utilities for emissions control
applications. Activated carbon is not
included in the definition of
“nonmetallic mineral”” under subpart
0O0O. Thus, we are clarifying that
processing of activated carbon is not
subject to subpart OOO.

VII. Summary of Cost, Environmental,
Energy, and Economic Impacts of
Proposed Amendments to Subpart 00O

In setting standards, the CAA requires
us to consider alternative emission
control approaches, taking into account
the estimated costs as well as impacts
on energy, solid waste, and other effects.
We request comment on whether we
have identified the appropriate
alternatives and whether these proposed
standards adequately take into
consideration the incremental effects in
terms of emission reductions, energy,
and other effects of these alternatives.
We will consider the available
information in developing the final rule.

A. What are the impacts for NMPP?

We are presenting estimates of the
impacts for these proposed amendments
to 40 CFR part 60, subpart OOO that
change the performance standards. The
cost, environmental, and economic
impacts presented in this section are
expressed as incremental differences
between the impacts of NMPP
complying with the proposed subpart
OOQ revisions and the current NSPS
requirements of subpart OOO (i.e.,
baseline). The impacts are presented for
future NMPP affected facilities that
commence construction, reconstruction,
or modification over the 5 years
following promulgation of the revised
NSPS. The analyses and the documents
referenced below can be found in
Docket ID No. EPA-HQ-OAR-2007—
1018.

In order to determine the incremental
impacts of this proposed rule, we first
estimated that 332 new NMPP would
comply with subpart OOO in the 5 years
following promulgation. For further
detail on the methodology of these
calculations, see Docket ID No. EPA—
HQ-OAR-2007-1018.

The proposed revisions to the subpart
00O emission limits for future affected
facilities do not reflect use of any new
or different control technologies, but are
an adjustment of the limits to better
reflect the performance of current
(baseline) control technologies. There is

no difference in the control systems
used to meet baseline and those that
would be used to meet these proposed
revised emission limits for future
affected facilities. Therefore, there
would be no difference in control costs,
water or solid waste impacts, or actual
emission reductions achieved as a result
of these proposed revisions to the
emission limits for future affected
facilities. As stated previously, the effect
of reducing the emission limits would
be to ensure that the typical
performance of today’s control systems
is achieved for future affected facilities
and that controls with marginal
performance are not installed in the
future. The potential nationwide
emission reduction (the nationwide
emission reduction associated with
lowering the PM limit from 0.022 to
0.014 gr/dscf) could be as much as 120
megagrams per year (Mg/yr) (130 tpy)
PM. These potential emission
reductions are overestimated because
the majority of control systems installed
on future affected facilities would likely
have resulted in emissions at or below
the proposed emission limits even in
the absence of these proposed revisions.

Unlike for control costs and emissions
reductions, there are differences in
notification, testing, monitoring,
reporting, and recordkeeping (MRR)
costs between baseline and these
proposed revisions to subpart OO0. We
are proposing some amendments to
subpart OOO that would reduce costs
and other amendments that would
increase costs for future affected
facilities. We estimate that the increase
in nationwide annual cost associated
with these proposed revisions,
including annualized capital costs
associated with performance testing, is
about $630,000. The potential emissions
reductions associated with these
proposed MRR revisions are estimated
to be 330 Mg/yr (370 tpy) due to the
shortened duration that excess
emissions could occur before being
corrected under these proposed testing
and monitoring revisions.

The estimated nationwide 5-year
incremental emissions reductions and
cost impacts for these proposed
amendments are summarized in Table 2
of this preamble. The overall cost-
effectiveness is about $1,300 per ton of
PM potentially removed. We estimate
that 6 percent (or 28 Mg/yr (25 tpy)) of
the potential reduction in PM shown in
Table 2 is PM less than 2.5 microns in
diameter (PM, s).
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TABLE 2.—NATIONAL INCREMENTAL EMISSION REDUCTIONS AND COST IMPACTS FOR NMPP SUBJECT TO PROPOSED
STANDARDS UNDER 40 CFR PART 60, SUBPART OOO (FIFTH YEAR AFTER PROMULGATION)

Total capital Total annual nﬁgﬁggﬂ;gh Potential cost-
Proposed revisions for future affected facilities cost cost reductions effectiveness
($1,000) ($1,000/yr) (tons/yr) ($/ton)
Revisions to emission liMitS ..........cccoiiiiiiiiiie e 0 0 130 0
Revisions 1o MRR requUIremMeNts ..........cccceviiieerieieeeiiieeeeee e siee e eesaeee e (1,800) 630 370 1,700
B 1o - | PRSP POURTSPUPRNE (1,800) 630 500 1,300

(Negative numbers appear in parentheses. There is a negative capital cost because we are proposing to reduce the costs of initial testing re-
quirements by (a) allowing a 30-minute Method 9 test instead of a 1-hour test for fugitive affected facilities; and (b) by omitting the 7 percent
stack opacity limit and associated initial testing from subpart O0O.)

B. What are the secondary impacts?

Indirect or secondary air quality
impacts are impacts that would result
from the increased electricity usage
associated with the operation of control
devices (i.e., increased secondary
emissions of criteria pollutants from
power plants). Energy impacts consist of
the electricity and steam needed to
operate control devices and other
equipment that would be required
under this proposed rule. These
proposed revisions would not result in
any secondary air impacts or increase in
overall energy demand because there
would be no incremental difference in
the control systems used to comply with
these revisions.

C. What are the economic impacts?

We performed an economic impact
analysis that estimates changes in prices
and output for nonmetallic minerals
nationally using the annual compliance
costs estimated for this proposed rule.
All estimates are for the fifth year after
promulgation since this is the year for
which the compliance cost impacts are
estimated. The impacts to producers
and consumers affected by this
proposed rule are very slightly higher
product prices and outputs. Prices for
products (processed minerals) from
affected plants should increase by less
than 0.1 percent for the fifth year. The
output of processed minerals should be
affected by less than 0.1 percent for the
fifth year. Hence, the overall economic
impact of this proposed NSPS on the
affected industries and their consumers
should be negligible. For more
information, please refer to the
economic impact analysis for this
proposed rulemaking that is in the
public docket.

VIII. Proposed Amendment to Subpart
UUU Applicability

As part of this Federal Register
notice, we are requesting comments on
the applicability of subpart UUU to sand
reclamation processes at metal
foundries. Metal foundries use

industrial sand (containing organic
binders and/or clay) to form the molds
and cores used to shape metal parts.
Some metal foundries operate thermal
foundry sand reclamation units that are
sed to remove and destroy the solid
remains of core/mold binder materials
from the sand grains. These thermal
sand reclamation units are processing
industrial sand, a mineral listed in the
definition of “mineral processing plant”
in subpart UUU.

To date, Subpart UUU has applied to
iron and steel foundries as supported by
multiple applicability determinations
issued by the Agency beginning in
1993.1 Most recently, the Agency has
issued applicability determinations in
2003 and 2004.2 Abstracts of these
determinations were published in the
Federal Register on July 8, 2004 (69 FR
41256) and October 31, 2005 (70 FR
62304). We concluded that calciners
and dryers used in sand reclamation
process at foundries were affected
sources subject to subpart UUU.

Some State permitting authorities
have referred to our applicability
determinations in deciding applicability
of subpart UUU to thermal reclamation
units in their states, while other States
may not have considered the possibility
of subpart UUU applying to thermal
sand reclamation units. We believe the
result has been inconsistent application
of subpart UUU to equipment at
foundries across the U.S. with only a
few foundries having equipment that are
currently subject to the requirements of
subpart UUU. Most states for which we

1 See Letter from John Rasnic, Director, Stationary
Source Compliance Branch, Office of Air Quality
Planning and Standards, U.S. EPA to Dieter Liedel,
Tanoak Enterprises Inc., March 25, 1993.

2 See Letter from Michael Alushin, Director,
Compliance Assessment and Media Programs
Division, Office of Compliance, U.S. EPA to Gary
Mosher, Vice President of Environmental Health
and Safety, American Foundry Society, October 28,
2003, and Letter from Michael Alushin, Director,
Compliance Assessment and Media Programs
Division, Office of Compliance, U.S. EPA to Gary
Mosher, Vice President of Environmental Health
and Safety, American Foundry Society, April 24,
2004.

reviewed thermal foundry sand
reclamation unit permits have not
considered subpart UUU to be
applicable to thermal sand reclamation
units.

The preambles to the proposed and
promulgated rules for subpart UUU
provided detailed descriptions of the
mineral industries to be regulated by
subpart UUU. The preamble to the
proposed rule identified the six source
categories listed in the NSPS priority
list that are covered by subpart UUU.
The proposal preamble also explicitly
listed two industries (roofing granules
and magnesium compounds) that are
covered by subpart UUU but not
included in the Nonmetallic Mineral
Processing or Metallic Mineral
Processing source categories, Numbers
13 and 14 on the NSPS priority list,
respectively. Foundries, Number 17 on
the priority list, was not listed for
inclusion in subpart UUU. An identical
listing of the subpart UUU source
categories was also contained in the
promulgation preamble. The foundry
industry is not discussed in Background
Information Documents or in the
enabling document for subpart UUU.
Equipment at metal foundries was not
the subject of our regulatory analyses
when subpart UUU was developed.
Thus, there was no economic impact
evaluation of subpart UUU on the
foundry sand industry.

Recently, we evaluated the types of
equipment used to reclaim industrial
sand at metal foundries. There are over
2,000 foundries in the U.S. Only a small
number of these foundries find it
economical to use thermal sand
reclamation units to remove the binder
from the spent industrial sand.

We reviewed the types of foundry
sand thermal reclamation units
commercially available today and
permits for some foundries operating
thermal reclamation units. Thermal
foundry sand reclamation units differ
from equipment used at subpart UUU
industrial sand processing facilities in a
number of ways. Differences between
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thermal sand reclamation units and
industrial sand dryers include:
equipment size, throughput, operating
temperature, emissions potential, and
overall emissions control strategy.
Based on the preceding discussion,
we are proposing to amend §60.730(b)
to state that “processes for thermal
reclamation of industrial sand at metal
foundries” are not subject to the
provisions of subpart UUU. Today’s
request for comments on subpart UUU
is not an NSPS review pursuant to
section 111(b)(1)(B) of the CAA.

IX. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this proposed
action is a “‘significant regulatory
action” because it may raise novel legal
or policy issues. Accordingly, EPA
submitted this action to the Office of
Management and Budget (OMB) for
review under Executive Order 12866,
and any changes made in response to
OMB recommendations have been
documented in the docket for this
action.

B. Paperwork Reduction Act

The information collection
requirements in this proposed rule have
been submitted for approval to the OMB
under the Paperwork Reduction Act, 44
U.S.C. 3501 et seq. The Information
Collection Request (ICR) document
prepared by EPA has been assigned EPA
ICR number 1084.09.

These proposed amendments to the
existing standards of performance for
Nonmetallic Mineral Processing Plants
would add repeat testing and
monitoring requirements for future
affected facilities while eliminating
other requirements. We have revised the
information collection request (ICR) for
the existing rule.

These proposed amendments to the
standards of performance for NMPP for
existing and future affected facilities
include a reduction in Method 9 test
duration for fugitive emissions,
exemption of wet material processing
operations, and changes to simplify the
notification requirements. Additional
proposed revisions for future affected
facilities include changes to emission
limits, elimination of the stack opacity
limit, and addition of repeat testing and
periodic monitoring requirements.
These proposed repeat testing
requirements require repeat tests within
5 years from the previous performance
test for selected affected facilities (e.g.,
fugitive affected facilities without water

sprays). The monitoring requirements
include periodic inspections of water
sprays and baghouse visible emissions.
We have minimized the burden
associated with these repeat testing and
monitoring requirements by selecting
longer frequencies for the requirements
(e.g., repeats tests every 5 years as
opposed to annually; monthly
inspections of water sprays as opposed
to daily, etc.); minimizing duplication of
ongoing compliance measures (e.g., no
repeat tests for affected facilities which
have periodic monitoring); and by not
specifying additional reporting
requirements for the periodic inspection
provisions. These requirements are
based on recordkeeping and reporting
requirements in the NSPS General
Provisions in 40 CFR part 60, subpart A,
and on specific requirements in subpart
00O which are mandatory for all
operators subject to NSPS. These
recordkeeping and reporting
requirements are specifically authorized
by section 114 of the CAA (42 U.S.C.
7414). All information submitted to EPA
pursuant to the recordkeeping and
reporting requirements for which a
claim of confidentiality is made is
safeguarded according to EPA policies
set forth in 40 CFR part 2, subpart B.

The annual burden for this
information collection averaged over the
first 3 years of this ICR is estimated to
total 11,330 labor-hours per year at a
cost of $1,025,966 per year. The
annualized capital costs are estimated at
$154,577 per year. There are no
estimated annual operation and
maintenance costs. We note that
information collection costs to industry
are also included in the incremental
cost impacts presented in section VII of
this preamble. Therefore, the burden
costs presented in the ICR are not
additional costs incurred by sources
subject to subpart OOO. Burden is
defined at 5 CFR 1320.3(b).

An agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. OMB control numbers
for EPA’s regulations are listed in 40
CFR part 9.

To comment on the Agency’s need for
this information, the accuracy of the
provided burden estimates, and any
suggested methods for minimizing
respondent burden, EPA has established
a public docket for this rule, which
includes this ICR, under Docket ID
number EPA-HQ-OAR-2007-1018.
Submit any comments related to the ICR
for this proposed rule to EPA and OMB.
See ADDRESSES section at the beginning
of this document for where to submit
comments to EPA. Send comments to

OMB at the Office of Information and
Regulatory Affairs, Office of
Management and Budget, 725 17th
Street, NW., Washington, DC 20503,
Attention: Desk Office for EPA. Since
OMB is required to make a decision
concerning the ICR between 30 and 60
days after April 22, 2008, a comment to
OMB is best assured of having its full
effect if OMB receives it by May 22,
2008. The final rule will respond to any
OMB or public comments on the
information collection requirements
contained in this proposed rule.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.

For purposes of assessing the impacts
of these proposed revisions to subpart
00O on small entities, small entity is
defined as: (1) A small business whose
parent company has no more than 500
employees, depending on the size
definition for the affected NAICS code
(as defined by Small Business
Administration (SBA) size standards
found at http://www.sba.gov/idc/
groups/public/documents/
sba__homepage/servsstd _tablepdf.pdf);
(2) a small governmental jurisdiction
that is a government of a city, county,
town, school district, or special district
with a population of less than 50,000;
and (3) a small organization that is any
not-for-profit enterprise which is
independently owned and operated and
is not dominant in its field.

After considering the economic
impact of these proposed revisions to
subpart OOO on small entities, I certify
that this action will not have a
significant economic impact on a
substantial number of small entities. We
estimate that up to 96 percent (318) of
the 332 entities with projected new
NMPP could potentially be classified as
small entities according to the SBA
small business size standards for
industries identified as affected by these
proposed revisions. No small entities
are expected to incur an annualized
compliance cost of more than 0.09
percent to comply with this proposed
action. For more information, please
refer to the economic impact analysis
that is in the public docket for this
proposed rulemaking.
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Although this proposed rule would
not have a significant economic impact
on a substantial number of small
entities, EPA nonetheless has tried to
reduce the impact of this proposed
action on future small entities by
reducing the test duration for fugitive
emissions, exempting wet material
processing operations, simplifying
certain notification requirements,
eliminating the stack opacity limit, and
selecting relatively low-cost repeat
testing and monitoring provisions. In
addition, certain plants operating at
small capacities were exempted from
subpart OOO due to economic
considerations when the standards were
originally developed. These proposed
revisions to subpart OOO do not affect
these exempted small plants; that is,
they continue to be exempted from the
standards.

We continue to be interested in the
potential impacts of this proposed
action on small entities and welcome
comments on issues related to such
impacts.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act (UMRA) of 1995, Public
Law 104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures by State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any one year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective, or least burdensome
alternative that achieves the objectives
of the rule. The provisions of section
205 do not apply when they are
inconsistent with applicable law.
Moreover, section 205 allows EPA to
adopt an alternative other than the least
costly, most cost-effective, or least
burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially

affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

EPA has determined that this
proposed action does not contain a
Federal mandate that may result in
expenditures of $100 million or more
for State, local, and tribal governments,
in the aggregate, or the private sector in
any one year. As discussed earlier in
this preamble, the estimated
expenditures for the private sector in
the fifth year after promulgation are
$630 thousand. Thus, this proposed
action is not subject to the requirements
of section 202 and 205 of the UMRA.
EPA has determined that this proposed
action contains no regulatory
requirements that might significantly or
uniquely affect small governments. This
proposed action contains no
requirements that apply to such
governments, imposes no obligations
upon them, and would not result in
expenditures by them of $100 million or
more in any one year or any
disproportionate impacts on them.
Therefore, this proposed action is not
subject to the requirements of section
203 of the UMRA.

E. Executive Order 13132: Federalism

Executive Order 13132 (64 FR 43255,
August 10, 1999) requires EPA to
develop an accountable process to
ensure ‘meaningful and timely input by
State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.”

This proposed action does not have
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. None of the
affected facilities are owned or operated
by State governments. Thus, Executive
Order 13132 does not apply to this
proposed action.

In the spirit of Executive Order 13132,
and consistent with EPA policy to

promote communications between EPA
and State and local governments, EPA
specifically solicits comment on this
proposed action from State and local
officials.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination With
Indian Tribal Governments” (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” This proposed action
does not have tribal implications, as
specified in Executive Order 13175. It
will not have substantial direct effects
on tribal governments, on the
relationship between the Federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes, as
specified in Executive Order 13175.
This proposed rule imposes
requirements on owners and operators
of specified industrial facilities and not
tribal governments. Thus, Executive
Order 13175 does not apply to this
proposed action. EPA specifically
solicits additional comment on this
proposed rule from tribal officials.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

EPA interprets Executive Order (EO)
13045 (62 FR 19885 (April 23, 1997)) as
applying only to those regulatory
actions that concern health or safety
risks, such that the analysis required
under section 5-501 of the EO has the
potential to influence the regulation.
This action is not subject to EO 13045
because it is based solely on technology
performance.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This proposed rule is not a
“significant energy action” as defined in
Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355 (May
22, 2001)) because it is not likely to
have a significant adverse effect on the
supply, distribution, or use of energy.
Further, we have concluded that this
rule is not likely to have any adverse
energy effects.
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I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Public Law No.
104-113, 12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. NTTAA directs EPA to provide
Congress, through OMB, explanations
when the Agency decides not to use
available and applicable voluntary
consensus standards (VCS).

This proposed rulemaking involves
technical standards. EPA proposes to
use EPA Methods 5, 51, 9, 17, and 22,
of 40 CFR 60, Appendix A. The Agency
conducted a search to identify
potentially applicable voluntary
consensus standards. We identified no
standards for Methods 9 and 22, and
none were brought to our attention in
comments from stakeholders during this
proposed rule development. While the
Agency identified five VCS as being
potentially applicable to EPA Methods
5, 51, or 17, we do not propose to use
these standards in this proposed
rulemaking. The use of these VCS
would be impractical for the purposes of
this proposed rule. See the docket for
this proposed rule for the reasons for
these determinations for the standards.

EPA welcomes comments on this
aspect of this proposed rulemaking and,
specifically, invites the public to
identify potentially-applicable
voluntary consensus standards and to
explain why such standards should be
used in this regulation.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629
(Feb. 16, 1994)) establishes Federal
executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA has determined that this
proposed rule would not have
disproportionately high and adverse
human health or environmental effects
on minority or low-income populations
because it increases the level of
environmental protection for all affected
populations without having any
disproportionately high and adverse
human health or environmental effects
on any population, including any
minority or low-income population.
This proposed rule would reduce
emissions of PM from all new,
reconstructed, or modified affected
facilities at NMPP, decreasing the
amount of such emissions to which all
affected populations are exposed.

List of Subjects in 40 CFR Part 60

Environmental protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Reporting and recordkeeping
requirements.

Dated: April 16, 2008.
Stephen L. Johnson,
Administrator.

For the reasons stated in the
preamble, title 40, chapter I, part 60 of
the Code of Federal Regulations is
proposed to be amended as follows:

PART 60—[AMENDED]

1. The authority citation for part 60
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.
Subpart 000—[Amended]

2. Revise subpart OOO to read as
follows:

Subpart 000—Standards of Performance
for Nonmetallic Mineral Processing Plants

Sec.

60.670 Applicability and designation of
affected facility.

60.671 Definitions.

60.672 Standard for particulate matter (PM).

60.673 Reconstruction.

60.674 Monitoring of operations.

60.675 Test methods and procedures.

60.676 Reporting and recordkeeping.

Tables to Subpart OOO of Part 60

Table 1 to Subpart OOO—Exceptions to
Applicability of Subpart A to Subpart
000

Table 2 to Subpart OOO—Stack emission
limits for affected facilities with capture
systems

Table 3 to Subpart OOO—Fugitive emission
limits for affected facilities without
capture systems

Subpart OOO—Standards of
Performance for Nonmetallic Mineral
Processing Plants

§60.670 Applicability and designation of
affected facility.

(a)(1) Except as provided in
paragraphs (a)(2), (b), (c), and (d) of this
section, the provisions of this subpart
are applicable to the following affected
facilities in fixed or portable
nonmetallic mineral processing plants:
each crusher, grinding mill, screening
operation, bucket elevator, belt
conveyor, bagging operation, storage
bin, enclosed truck or railcar loading
station. Also, crushers and grinding
mills at hot mix asphalt facilities that
reduce the size of nonmetallic minerals
embedded in recycled asphalt pavement
and subsequent affected facilities up to,
but not including, the first storage silo
or bin are subject to the provisions of
this subpart.

(2) The provisions of this subpart do
not apply to the following operations:
All facilities located in underground
mines; plants without crushers or
grinding mills; and wet material
processing operations (as defined in
§60.671).

(b) An affected facility that is subject
to the provisions of subpart F or I of this
part or that follows in the plant process
any facility subject to the provisions of
subparts F or I of this part is not subject
to the provisions of this subpart.

(c) Facilities at the following plants
are not subject to the provisions of this
subpart:

(1) Fixed sand and gravel plants and
crushed stone plants with capacities, as
defined in § 60.671, of 23 megagrams
per hour (25 tons per hour) or less;

(2) Portable sand and gravel plants
and crushed stone plants with
capacities, as defined in § 60.671, of 136
megagrams per hour (150 tons per hour)
or less; and

(3) Common clay plants and pumice
plants with capacities, as defined in
§60.671, of 9 megagrams per hour (10
tons per hour) or less.

(d)(1) When an existing facility is
replaced by a piece of equipment of
equal or smaller size, as defined in
§60.671, having the same function as
the existing facility, and there is no
increase in the amount of emissions, the
new facility is exempt from the
provisions of §§60.672, 60.674, and
60.675 except as provided for in
paragraph (d)(3) of this section.

(2) An owner or operator complying
with paragraph (d)(1) of this section
shall submit the information required in
§60.676(a).

(3) An owner or operator replacing all
existing facilities in a production line
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with new facilities does not qualify for
the exemption described in paragraph
(d)(1) of this section and must comply
with the provisions of §§60.672, 60.674
and 60.675.

(e) An affected facility under
paragraph (a) of this section that
commences construction,
reconstruction, or modification after
August 31, 1983 is subject to the
requirements of this part.

(f) Table 1 of this subpart specifies the
provisions of subpart A of this part 60
that do not apply to owners and
operators of affected facilities subject to
this subpart or that apply with certain
exceptions.

§60.671 Definitions.

All terms used in this subpart, but not
specifically defined in this section, shall
have the meaning given them in the Act
and in subpart A of this part.

Bagging operation means the
mechanical process by which bags are
filled with nonmetallic minerals.

Belt conveyor means a conveying
device that transports material from one
location to another by means of an
endless belt that is carried on a series of
idlers and routed around a pulley at
each end.

Bucket elevator means a conveying
device of nonmetallic minerals
consisting of a head and foot assembly
which supports and drives an endless
single or double strand chain or belt to
which buckets are attached.

Building means any frame structure
with a roof.

Capacity means the cumulative rated
capacity of all initial crushers that are
part of the plant.

Capture system means the equipment
(including enclosures, hoods, ducts,
fans, dampers, etc.) used to capture and
transport particulate matter generated
by one or more process operations to a
control device.

Control device means the air pollution
control equipment used to reduce
particulate matter emissions released to
the atmosphere from one or more
process operations at a nonmetallic
mineral processing plant.

Conveying system means a device for
transporting materials from one piece of
equipment or location to another
location within a plant. Conveying
systems include but are not limited to
the following: Feeders, belt conveyors,
bucket elevators and pneumatic
systems.

Crush or Crushing means to reduce
the size of nonmetallic mineral material
by means of physical impaction of the
crusher or grinding mill upon the
material.

Crusher means a machine used to
crush any nonmetallic minerals, and

includes, but is not limited to, the
following types: jaw, gyratory, cone,
roll, rod mill, hammermill, and
impactor.

Enclosed truck or railcar loading
station means that portion of a
nonmetallic mineral processing plant
where nonmetallic minerals are loaded
by an enclosed conveying system into
enclosed trucks or railcars.

Fixed plant means any nonmetallic
mineral processing plant at which the
processing equipment specified in
§60.670(a) is attached by a cable, chain,
turnbuckle, bolt or other means (except
electrical connections) to any anchor,
slab, or structure including bedrock.

Fugitive emission means particulate
matter that is not collected by a capture
system and is released to the
atmosphere at the point of generation.

Grinding mill means a machine used
for the wet or dry fine crushing of any
nonmetallic mineral. Grinding mills
include, but are not limited to, the
following types: hammer, roller, rod,
pebble and ball, and fluid energy. The
grinding mill includes the air conveying
system, air separator, or air classifier,
where such systems are used.

Initial crusher means any crusher into
which nonmetallic minerals can be fed
without prior crushing in the plant.

Nonmetallic mineral means any of the
following minerals or any mixture of
which the majority is any of the
following minerals:

(1) Crushed and Broken Stone,
including Limestone, Dolomite, Granite,
Traprock, Sandstone, Quartz, Quartzite,
Marl, Marble, Slate, Shale, Oil Shale,
and Shell.

(2) Sand and Gravel.

(3) Clay including Kaolin, Fireclay,
Bentonite, Fuller’s Earth, Ball Clay, and
Common Clay.

(4) Rock Salt.

(5) Gypsum.

(6) Sodium Compounds, including
Sodium Carbonate, Sodium Chloride,
and Sodium Sulfate.

(7) Pumice.

(8) Gilsonite.

(9) Talc and Pyrophyllite.

(10) Boron, including Borax, Kernite,
and Colemanite.

(11) Barite.

(12) Fluorospar.
(13) Feldspar.
(14) Diatomite.

(15) Perlite.

(16) Vermiculite.

(17) Mica.

(18) Kyanite, including Andalusite,
Sillimanite, Topaz, and Dumortierite.

Nonmetallic mineral processing plant
means any combination of equipment
that is used to crush or grind any
nonmetallic mineral wherever located,

including lime plants, power plants,
steel mills, asphalt concrete plants,
portland cement plants, or any other
facility processing nonmetallic minerals
except as provided in § 60.670(b) and
(c).
Portable plant means any nonmetallic
mineral processing plant that is
mounted on any chassis or skids and
may be moved by the application of a
lifting or pulling force. In addition,
there shall be no cable, chain,
turnbuckle, bolt or other means (except
electrical connections) by which any
piece of equipment is attached or
clamped to any anchor, slab, or
structure, including bedrock that must
be removed prior to the application of

a lifting or pulling force for the purpose
of transporting the unit.

Production line means all affected
facilities (crushers, grinding mills,
screening operations, bucket elevators,
belt conveyors, bagging operations,
storage bins, and enclosed truck and
railcar loading stations) which are
directly connected or are connected
together by a conveying system.

Saturated material means, for
purposes of this subpart, mineral
material with sufficient surface moisture
such that particulate matter emissions
are not generated from processing of the
material though screening operations,
bucket elevators and belt conveyors.
Material that is wetted solely by wet
suppression systems is not considered
to be “saturated” for purposes of this
definition.

Seasonal shut down means shut down
of an affected facility for a period of at
least 45 consecutive days due to
seasonal market conditions.

Screening operation means a device
for separating material according to size
by passing undersize material through
one or more mesh surfaces (screens) in
series, and retaining oversize material
on the mesh surfaces (screens). Grizzly
feeders associated with truck dumping
and static (non-moving) grizzlies used
anywhere in the nonmetallic mineral
processing plant are not considered to
be screening operations.

Size means the rated capacity in tons
per hour of a crusher, grinding mill,
bucket elevator, bagging operation, or
enclosed truck or railcar loading station;
the total surface area of the top screen
of a screening operation; the width of a
conveyor belt; and the rated capacity in
tons of a storage bin.

Stack emission means the particulate
matter that is released to the atmosphere
from a capture system.

Storage bin means a facility for
storage (including surge bins) or
nonmetallic minerals prior to further
processing or loading.
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Transfer point means a point in a
conveying operation where the
nonmetallic mineral is transferred to or
from a belt conveyor except where the
nonmetallic mineral is being transferred
to a stockpile.

Truck dumping means the unloading
of nonmetallic minerals from movable
vehicles designed to transport
nonmetallic minerals from one location
to another. Movable vehicles include
but are not limited to: trucks, front end
loaders, skip hoists, and railcars.

Vent means an opening through
which there is mechanically induced air
flow for the purpose of exhausting from
a building air carrying particulate matter
emissions from one or more affected
facilities.

Wet material processing operation(s)
means any of the following:

(1) Wet screening operations (as
defined in this section) and subsequent
screening operations, bucket elevators
and belt conveyors in the production
line that process saturated materials (as
defined in this section) up to the first
crusher, grinding mill or storage bin in
the production line; or

(2) Screening operations, bucket
elevators and belt conveyors in the
production line downstream of wet
mining operations (as defined in this
section) that process saturated materials
(as defined in this section) up to the first
crusher, grinding mill or storage bin in
the production line.

Wet mining operation means a mining
or dredging operation designed and
operated to extract any nonmetallic
mineral regulated under this subpart
from deposits existing at or below the
water table, where the nonmetallic
mineral is saturated with water.

Wet screening operation means a
screening operation at a nonmetallic
mineral processing plant which removes
unwanted material or which separates
marketable fines from the product by a
washing process which is designed and
operated at all times such that the
product is saturated with water.

§60.672 Standard for particulate matter
(PM).

(a) You must meet the stack emission
limits and compliance requirements in
Table 2 of this subpart within 60 days
after achieving the maximum
production rate at which the affected
facility will be operated, but not later
than 180 days after initial startup as
required under § 60.8. The requirements
in Table 2 apply for affected facilities
with capture systems.

(b) You must meet the fugitive
emission limits and compliance
requirements in Table 3 of this subpart
within 60 days after achieving the

maximum production rate at which the
affected facility will be operated, but not
later than 180 days after initial startup
as required under § 60.11. The
requirements in Table 3 apply for
fugitive emissions from affected
facilities without capture systems.

(c) [RESERVED]

(d) Truck dumping of nonmetallic
minerals into any screening operation,
feed hopper, or crusher is exempt from
the requirements of this section.

(e) If any transfer point on a conveyor
belt or any other affected facility is
enclosed in a building, then each
enclosed affected facility must comply
with the emission limits in paragraphs
(a) and (b) of this section, or the
building enclosing the affected facility
or facilities must comply with the
following emission limits:

(1) Fugitive emissions from the
building openings (except for vents as
defined in § 60.671) must not exceed 7
percent opacity; and

(2) Vents (as defined in §60.671) in
the building must meet the applicable
stack emission limits and compliance
requirements in Table 2 of this subpart.

(f) Any baghouse that controls
emissions from only an individual,
enclosed storage bin is exempt from the
applicable stack PM concentration limit
(and associated performance testing) in
Table 2 of this subpart but must meet
the applicable stack opacity limit and
compliance requirements in Table 2 of
this subpart. Owners or operators of
multiple storage bins with combined
stack emissions must meet both the
applicable PM concentration and
opacity limits (and associated
compliance requirements) in Table 2 of
this subpart.

§60.673 Reconstruction.

(a) The cost of replacement of ore-
contact surfaces on processing
equipment shall not be considered in
calculating either the “fixed capital cost
of the new components” or the “fixed
capital cost that would be required to
construct a comparable new facility”
under § 60.15. Ore-contact surfaces are
crushing surfaces; screen meshes, bars,
and plates; conveyor belts; and elevator
buckets.

(b) Under § 60.15, the “fixed capital
cost of the new components” includes
the fixed capital cost of all depreciable
components (except components
specified in paragraph (a) of this
section) which are or will be replaced
pursuant to all continuous programs of
component replacement commenced
within any 2-year period following
August 31, 1983.

§60.674 Monitoring of operations.

(a) The owner or operator of any
affected facility subject to the provisions
of this subpart which uses a wet
scrubber to control emissions shall
install, calibrate, maintain and operate
the following monitoring devices:

(1) A device for the continuous
measurement of the pressure loss of the
gas stream through the scrubber. The
monitoring device must be certified by
the manufacturer to be accurate within
+250 pascals +1 inch water gauge
pressure and must be calibrated on an
annual basis in accordance with
manufacturer’s instructions.

(2) A device for the continuous
measurement of the scrubbing liquid
flow rate to the wet scrubber. The
monitoring device must be certified by
the manufacturer to be accurate within
15 percent of design scrubbing liquid
flow rate and must be calibrated on an
annual basis in accordance with
manufacturer’s instructions.

(b) The owner or operator of any
affected facility installed after April 22,
2008 that uses wet suppression to
control emissions from an affected
facility must perform monthly periodic
inspections to check that water is
flowing to discharge spray nozzles in
the wet suppression system. You must
initiate corrective action within 24
hours if you find that water is not
flowing properly during an inspection
of the water spray nozzles. You must
record each inspection of the water
spray nozzles, including the date of
each inspection and any corrective
actions taken, in the logbook required
under §60.676(b).

(c) Except as specified in paragraph
(d) of this section, the owner or operator
of any affected facility installed after
April 22, 2008 that uses a baghouse to
control emissions must conduct a
quarterly 30-minute visible emissions
inspection using EPA Method 22 (40
CFR part 60, Appendix A-7). The
Method 22 (40 CFR part 60, Appendix
A-7) test shall be conducted while the
baghouse is operating. The test is
successful if no visible emissions are
observed. If any visible emissions are
observed, you must initiate corrective
action within 24 hours to return the
baghouse to normal operation. You must
record each Method 22 (40 CFR part 60,
Appendix A-7) test, including the date
and any corrective actions taken, in the
logbook required under § 60.676(b). If
necessary, you may establish a different
baghouse-specific success level for the
visible emissions test (other than no
visible emissions) by conducting a PM
performance test according to
§60.675(b) simultaneously with a
Method 22 (40 CFR part 60, Appendix
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A-7) test to determine what constitutes
normal visible emissions from your
baghouse when it is in compliance with
the applicable PM concentration limit in
Table 2 of this subpart. The revised
visible emissions success level must be
incorporated into your permit.

(d) As an alternative to the periodic
Method 22 (40 CFR part 60, Appendix
A-7) visible emissions inspections
specified in paragraph (c) of this
section, the owner or operator of any
affected facility installed after April 22,
2008 that uses a baghouse to control
emissions may use a bag leak detection
system. You must install, operate, and
maintain the bag leak detection system
according to paragraphs (d)(1) through
(3) of this section.

(1) Each bag leak detection system
must meet the specifications and
requirements in paragraphs (d)(1)(i)
through (viii) of this section.

(i) The bag leak detection system must
be certified by the manufacturer to be
capable of detecting PM emissions at
concentrations of 1 milligram per dry
standard cubic meter (0.00044 grains
per actual cubic foot) or less.

(ii) The bag leak detection system
sensor must provide output of relative
PM loadings. The owner or operator
shall continuously record the output
from the bag leak detection system using
electronic or other means (e.g., using a
strip chart recorder or a data logger).

(iii) The bag leak detection system
must be equipped with an alarm system
that will sound when the system detects
an increase in relative particulate
loading over the alarm set point
established according to paragraph
(d)(1)(iv) of this section, and the alarm
must be located such that it can be
heard by the appropriate plant
personnel.

(iv) In the initial adjustment of the bag
leak detection system, you must
establish, at a minimum, the baseline
output by adjusting the sensitivity
(range) and the averaging period of the
device, the alarm set points, and the
alarm delay time.

(v) Following initial adjustment, you
shall not adjust the averaging period,
alarm set point, or alarm delay time
without approval from the
Administrator or delegated authority
except as provided in paragraph
(d)(1)(vi) of this section.

(vi) Once per quarter, you may adjust
the sensitivity of the bag leak detection
system to account for seasonal effects,
including temperature and humidity,
according to the procedures identified
in the site-specific monitoring plan
required by paragraph (d)(2) of this
section.

(vii) You must install the bag leak
detection sensor downstream of the
fabric filter.

(viii) Where multiple detectors are
required, the system’s instrumentation
and alarm may be shared among
detectors.

(2) You must develop and submit to
the Administrator or delegated authority
for approval a site-specific monitoring
plan for each bag leak detection system.
You must operate and maintain the bag
leak detection system according to the
site-specific monitoring plan at all
times. Each monitoring plan must
describe the items in paragraphs (d)(2)(i)
through (vi) of this section.

(i) Installation of the bag leak
detection system;

(ii) Initial and periodic adjustment of
the bag leak detection system, including
how the alarm set-point will be
established;

(iii) Operation of the bag leak
detection system, including quality
assurance procedures;

(iv) How the bag leak detection
system will be maintained, including a
routine maintenance schedule and spare
parts inventory list;

(v) How the bag leak detection system
output will be recorded and stored; and
(vi) Corrective action procedures as

specified in paragraph (d)(3) of this
section. In approving the site-specific
monitoring plan, the Administrator or
delegated authority may allow owners
and operators more than 3 hours to
alleviate a specific condition that causes
an alarm if the owner or operator
identifies in the monitoring plan this
specific condition as one that could lead
to an alarm, adequately explains why it
is not feasible to alleviate this condition
within 3 hours of the time the alarm
occurs, and demonstrates that the
requested time will ensure alleviation of
this condition as expeditiously as
practicable.

(3) For each bag leak detection
system, you must initiate procedures to
determine the cause of every alarm
within 1 hour of the alarm. Except as
provided in paragraph (d)(2)(vi) of this
section, you must alleviate the cause of
the alarm within 3 hours of the alarm by
taking whatever corrective action(s) are
necessary. Corrective actions may
include, but are not limited to the
following:

(i) Inspecting the fabric filter for air
leaks, torn or broken bags or filter
media, or any other condition that may
cause an increase in PM emissions;

(ii) Sealing off defective bags or filter
media;

(iii) Replacing defective bags or filter
media or otherwise repairing the control
device;

(iv) Sealing off a defective fabric filter
compartment;

(v) Cleaning the bag leak detection
system probe or otherwise repairing the
bag leak detection system; or

(vi) Shutting down the process
producing the PM emissions.

§60.675 Test methods and procedures.

(a) In conducting the performance
tests required in § 60.8, the owner or
operator shall use as reference methods
and procedures the test methods in
appendices A—1 through A-7 of this
part or other methods and procedures as
specified in this section, except as
provided in § 60.8(b). Acceptable
alternative methods and procedures are
given in paragraph (e) of this section.

(b) The owner or operator shall
determine compliance with the PM
standards in §60.672(a) as follows:

(1) Except as specified in paragraphs
(e)(3) and (4) of this section, Method 5
of Appendix A-3 of this part or Method
17 of Appendix A—6 of this part shall be
used to determine the particulate matter
concentration. The sample volume shall
be at least 1.70 dscm (60 dscf). For
Method 5 (40 CFR part 60, Appendix A—
3), if the gas stream being sampled is at
ambient temperature, the sampling
probe and filter may be operated
without heaters. If the gas stream is
above ambient temperature, the
sampling probe and filter may be
operated at a temperature high enough,
but no higher than 121 °C (250 °F), to
prevent water condensation on the
filter.

(2) Method 9 of Appendix A—4 of this
part and the procedures in § 60.11 shall
be used to determine opacity.

(c)(1) In determining compliance with
the particulate matter standards in
§60.672(b) or §60.672(e)(1), the owner
or operator shall use Method 9 of
Appendix A—4 of this part and the
procedures in § 60.11, with the
following additions:

(i) The minimum distance between
the observer and the emission source
shall be 4.57 meters (15 feet).

(ii) The observer shall, when possible,
select a position that minimizes
interference from other fugitive
emission sources (e.g., road dust). The
required observer position relative to
the sun (Method 9 of Appendix A—4 of
this part, Section 2.1) must be followed.

(ii1) For affected facilities using wet
dust suppression for particulate matter
control, a visible mist is sometimes
generated by the spray. The water mist
must not be confused with particulate
matter emissions and is not to be
considered a visible emission. When a
water mist of this nature is present, the
observation of emissions is to be made
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at a point in the plume where the mist
is no longer visible.

(2)(i) In determining compliance with
the opacity of stack emissions from any
baghouse that controls emissions only
from an individual enclosed storage bin
under § 60.672(f) of this subpart, using
Method 9 (40 CFR part 60, Appendix A—
4), the duration of the Method 9 (40 CFR
part 60, Appendix A—4) observations
shall be 1 hour (ten 6-minute averages).

(ii) The duration of the Method 9 (40
CFR part 60, Appendix A—4)
observations may be reduced to the
duration the affected facility operates
(but not less than 30 minutes) for
baghouses that control storage bins or
enclosed truck or railcar loading
stations that operate for less than 1 hour
at a time.

(3) When determining compliance
with the fugitive emissions standard for
any affected facility described under
§60.672(b) or §60.672(e)(1) of this
subpart, the duration of the Method 9
(40 CFR part 60, Appendix A—4)
observations must be 30 minutes (five 6-
minute averages). Compliance with the
applicable fugitive emission limits in
Table 3 of this subpart must be based on
the average of the five 6-minute
averages.

(d) To demonstrate compliance with
the fugitive emission limits for
buildings specified in § 60.672(e)(1),
you must complete the testing specified
in paragraph (d)(1) and (2) of this
section. Performance tests must be
conducted while all affected facilities
inside the building are operating.

(1) If your building encloses any
affected facility that commences
construction, modification, or
reconstruction on or after April 22,
2008, you must conduct an initial
Method 9 (40 CFR part 60, Appendix A—
4) performance test according to this
section and §60.11. You must conduct
a repeat Method 9 (40 CFR part 60,
Appendix A—4) performance test to
demonstrate compliance with the
opacity limit within 5 years from the
previous performance test.

(2) If your building encloses only
affected facilities that commenced
construction, modification, or
reconstruction before April 22, 2008 and
you have previously conducted an
initial Method 22 (40 CFR part 60,
Appendix A-7) performance test
showing zero visible emissions, then
you have demonstrated compliance
with the opacity limit in § 60.672(e)(1).
If you have not conducted an initial
performance test for your building
before April 22, 2008, then you must
conduct an initial Method 9 (40 CFR
part 60, Appendix A—4) performance
test according to this section and §60.11

to show compliance with the opacity
limit in §60.672(e)(1).

(e) The owner or operator may use the
following as alternatives to the reference
methods and procedures specified in
this section:

(1) For the method and procedure of
paragraph (c) of this section, if
emissions from two or more facilities
continuously interfere so that the
opacity of fugitive emissions from an
individual affected facility cannot be
read, either of the following procedures
may be used:

(1) Use for the combined emissions
stream the highest fugitive opacity
standard applicable to any of the
individual affected facilities
contributing to the emissions stream.

(ii) Separate the emissions so that the
opacity of emissions from each affected
facility can be read.

(2) A single visible emission observer
may conduct visible emission
observations for up to three fugitive,
stack, or vent emission points within a
15-second interval if the following
conditions are met:

(i) No more than three emission
points may be read concurrently.

(ii) All three emission points must be
within a 70 degree viewing sector or
angle in front of the observer such that
the proper sun position can be
maintained for all three points.

(iii) If an opacity reading for any one
of the three emission points is within 5
percent opacity from the applicable
standard (excluding readings of zero
opacity), then the observer must stop
taking readings for the other two points
and continue reading just that single
point.

(3) Method 51 of Appendix A-3 of this
part may be used to determine the PM
concentration as an alternative to the
methods specified in paragraph (b)(1) of
this section. Method 5I (40 CFR part 60,
Appendix A-3) may be useful for
affected facilities that operate for less
than 1 hour at a time such as (but not
limited to) storage bins or enclosed
truck or railcar loading stations.

(4) In some cases, velocities of
exhaust gases from building vents may
be too low to measure accurately with
the type S pitot tube specified in EPA
Method 2 of Appendix A—1 of this part
[i.e., velocity head <1.3 mm H,O (0.05
in. H,0)] and referred to in EPA Method
5 of Appendix A-3 of this part. For
these conditions, you may determine
the average gas flow rate produced by
the power fans (e.g., from vendor-
supplied fan curves) to the building
vent. You may calculate the average gas
velocity at the building vent
measurement site using Equation 1 of
this section and use this average

velocity in determining and maintaining
isokinetic sampling rates.

(Eq.1)

e

_ &
v = —
AC

Where:

ve = average building vent velocity (feet per
minute)

Qs = average fan flow rate (cubic feet per
minute)

A. = area of building vent and measurement
location (square feet)

(f) To comply with §60.676(d), the
owner or operator shall record the
measurements as required in § 60.676(c)
using the monitoring devices in
§60.674(a)(1) and (2) during each
particulate matter run and shall
determine the averages.

(g) For performance tests involving
only Method 9 (40 CFR part 60
Appendix A—4) testing, you may reduce
the 30-day advance notification of
performance test in § 60.7(a)(6) and
60.8(d) to a 7-day advance notification.

(h) [Reserved]

(i) If the initial performance test date
for an affected facility falls during a
seasonal shut down (as defined in
§60.671 of this subpart) of the affected
facility, then with approval from your
permitting authority, you may postpone
the initial performance test until no
later than 60 calendar days after
resuming operation of the affected
facility.

§60.676 Reporting and recordkeeping.

(a) Each owner or operator seeking to
comply with §60.670(d) shall submit to
the Administrator the following
information about the existing facility
being replaced and the replacement
piece of equipment.

(1) For a crusher, grinding mill,
bucket elevator, bagging operation, or
enclosed truck or railcar loading station:

(i) The rated capacity in megagrams or
tons per hour of the existing facility
being replaced and

(ii) The rated capacity in tons per
hour of the replacement equipment.

(2) For a screening operation:

(i) The total surface area of the top
screen of the existing screening
operation being replaced and

(ii) The total surface area of the top
screen of the replacement screening
operation.

(3) For a conveyor belt:

(i) The width of the existing belt being
replaced and

(ii) The width of the replacement
conveyor belt.

(4) For a storage bin:

(i) The rated capacity in megagrams or
tons of the existing storage bin being
replaced and
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(ii) The rated capacity in megagrams
or tons of replacement storage bins.

(b)(1) Affected facilities (as defined in
§§60.670 and 60.671) installed after
April 22, 2008 must record each
periodic inspection required under
§60.674(b) or (c), including dates and
any corrective actions taken, in a
logbook (in written or electronic
format). You must keep the logbook
onsite and make the logbook available to
the Administrator upon request.

(2) For each bag leak detection system
installed and operated according to
§60.674(d), you must keep the records
specified in paragraphs (b)(2)(i) through
(iii) of this section.

(i) Records of the bag leak detection
system output;

(ii) Records of bag leak detection
system adjustments, including the date
and time of the adjustment, the initial
bag leak detection system settings, and
the final bag leak detection system
settings; and

(iii) The date and time of all bag leak
detection system alarms, the time that
procedures to determine the cause of the
alarm were initiated, the cause of the
alarm, an explanation of the actions
taken, the date and time the cause of the
alarm was alleviated, and whether the
alarm was alleviated within 3 hours of
the alarm.

(c) During the initial performance test
of a wet scrubber, and daily thereafter,
the owner or operator shall record the
measurements of both the change in
pressure of the gas stream across the
scrubber and the scrubbing liquid flow
rate.

(d) After the initial performance test
of a wet scrubber, the owner or operator
shall submit semiannual reports to the
Administrator of occurrences when the
measurements of the scrubber pressure
loss and liquid flow rate decrease by
more than 30 percent from the average
determined during the most recent
performance test.

(e) The reports required under
paragraph (d) of this section shall be
postmarked within 30 days following
end of the second and fourth calendar
quarters.

(f) The owner or operator of any
affected facility shall submit written
reports of the results of all performance
tests conducted to demonstrate
compliance with the standards set forth
in § 60.672 of this subpart, including
reports of opacity observations made
using Method 9 (40 CFR part 60,
Appendix A—4) to demonstrate
compliance with § 60.672(b), (e) and (f).

(g) The owner or operator of any wet
material processing operation that
processes saturated and subsequently
processes unsaturated materials, shall
submit a report of this change within 30
days following such change. This
screening operation, bucket elevator, or
belt conveyor is then subject to the
applicable opacity limit in § 60.672(b)
and the emission test requirements of
§60.11.

(h) The subpart A requirement under
§60.7(a)(1) for notification of the date
construction or reconstruction
commenced is waived for affected
facilities under this subpart.

(i) A notification of the actual date of
initial startup of each affected facility
shall be submitted to the Administrator.

(1) For a combination of affected
facilities in a production line that begin
actual initial startup on the same day, a
single notification of startup may be
submitted by the owner or operator to
the Administrator. The notification shall
be postmarked within 15 days after such
date and shall include a description of
each affected facility, equipment
manufacturer, and serial number of the
equipment, if available.

(2) For portable aggregate processing
plants, the notification of the actual date
of initial startup shall include both the
home office and the current address or
location of the portable plant.

(j) The requirements of this section
remain in force until and unless the
Agency, in delegating enforcement
authority to a State under section 111(c)
of the Act, approves reporting
requirements or an alternative means of
compliance surveillance adopted by
such States. In that event, affected
facilities within the State will be
relieved of the obligation to comply
with the reporting requirements of this
section, provided that they comply with
requirements established by the State.

(k) Notifications and reports required
under this subpart and under subpart A
of this part to demonstrate compliance
with this subpart need only to be sent
to the EPA Region or the State which
has been delegated authority according
to § 60.4(b).

TABLE 1 TO SUBPART OOO.—EXCEPTIONS TO APPLICABILITY OF SUBPART A TO SUBPART OO0

Subpart A reference su%%g:?%tgo Comment

60.4, ADAress .....cocoeevveeneeiieenie e Yes oo Except in §60.4 (a) and (b) submittals need not be submitted to both the EPA
Region and delegated State authority (§ 60.676(k)).

60.7, Notification and recordkeeping ........ Yes .o, Except in (a)(1) notification of the date construction or reconstruction commenced
(§60.676(h)). Also, except in (a)(6) performance tests involving only Method 9
(40 CFR part 60, Appendix A—4) require a 7-day advance notification instead of
30 days (§60.675(g)).

60.8, Performance tests ............ccccceveenee. Yes .ovrviiiien. Except in (d) performance tests involving only Method 9 (40 CFR part 60, Appen-
dix A—4) require a 7-day advance notification instead of 30 days (§ 60.675(g)).

60.11, Compliance with standards and | Yes ................. Except in (b) under certain conditions (§§60.675(c)), Method 9 (40 CFR part 60,

maintenance requirements. Appendix A—4) observation is reduced from 3 hours to 30 minutes for fugitive

affected facilities.

60.18, General control device .................. NO o Flares will not be used to comply with the emission limits.
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TABLE 2 TO SUBPART OOO.—STACK EMISSION LIMITS FOR AFFECTED FACILITIES WITH CAPTURE SYSTEMS

For. . .

You must meet a PM limit of . . .

And you must meet an opacity
limitof . . .,

You must demonstrate compli-
ance with these limits by con-
ducting . . .

Affected facilities (as defined in
§§60.670 and 60.671) that com-
mence construction, reconstruc-
tion, or modification after August
31, 1983 but before April 22,
2008.

Affected facilities (as defined in
§§60.670 and 60.671) that com-
mence construction, reconstruc-
tion, or modification on or after
April 22, 2008.

0.05 g/dscm (0.022 gr/dscf) 2

0.032 g/dscm (0.014 gr/dscf) 2

7 percent for dry control devicesP

Not applicable (except for indi-
vidual enclosed storage bins);

7 percent for dry control devices
on individual enclosed storage
bins;.

An initial performance test accord-
ing to §60.8 of this part and
§60.675 of this subpart; and

Monitoring of wet scrubber pa-

rameters according to
§60.674(a) and §60.676 (c),
(d), and (e).

An initial performance test accord-
ing to §60.8 of this part and
§60.675 of this subpart; and

Monitoring of wet scrubber pa-
rameters according to
§60.674(a) and §60.676(c), (d),
and (e); and

Monitoring of baghouses accord-
ing to §60.674(c) or (d) and
§60.676(b).

aExceptions to the PM limit apply for individual enclosed storage bins and other equipment. See §60.672 (d) through (h).
bThe stack opacity limit and associated opacity testing requirements do not apply for affected facilities using wet scrubbers.

TABLE 3 TO SUBPART OOO.—FUGITIVE EMISSION LIMITS FOR AFFECTED FACILITIES WITHOUT CAPTURE SYSTEMS

For. . .

You must meet the following fugi-
tive emissions limit for grinding
mills, screening operations, buck-
et elevators, transfer points on
belt conveyors, bagging oper-
ations, storage bins, and enclosed
truck or railcar loading stations

You must meet the following fugi-
tive emissions limit for crushers

You must demonstrate compli-
ance with these limits by con-
ducting . . .

Affected facilities (as defined in
§§60.670 and 60.671) that com-
mence construction, reconstruc-
tion, or modification after August
31, 1983 but before April 22,
2008.

Affected facilities (as defined in
§§60.670 and 60.671) that com-
mence construction, reconstruc-
tion, or modification on or after
April 22, 2008.

10 percent opacity

7 percent opacity

15 percent opacity

12 percent opacity

An initial performance test accord-
ing to §60.11 of this part and
§60.675 of this subpart.

An initial performance test accord-
ing to §60.11 of this part and
§60.675 of this subpart; and

Periodic inspections of water
sprays according to §60.674(b)
and §60.676(b); and

A repeat performance test within
5 years from the previous per-
formance test for fugitive af-
fected facilities without water
sprays according to §60.11 of
this part and §60.675 of this
subpart.

Subpart UUU—[Amended]

3. Section 60.730 is amended by
revising paragraph (b) to read as follows:

§60.730 Applicability and designation of

affected facility.

* * * * *

(b) An affected facility that is subject
to the provisions of subpart LL of this
part, Metallic Mineral Processing Plants,
is not subject to the provisions of this

plants: vertical shaft kilns in the
magnesium compounds industry; the
chlorination-oxidation process in the * *
titanium dioxide industry; coating kilns,
mixers, and aerators in the roofing

granules industry; tunnel kilns, tunnel
dryers, apron dryers, and grinding

subpart. Also, the following are not

subject to the provisions of this subpart:
(1) The following processes and

process units used at mineral processing

equipment that also dries the process
material used in any of the 17 mineral
industries (as defined in §60.731,
“Mineral processing plant”); and

(2) Processes for thermal reclamation
of industrial sand at metal foundries.

* * *

[FR Doc. E8-8677 Filed 4-21-08; 8:45 am]
BILLING CODE 6560-50-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 224
[Docket No. 080401502—-8537-01]
RIN 0648-XG94

Endangered And Threatened Species;
Endangered Status for the Cook Inlet
Beluga Whale

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final determination regarding
petitioned action; 6-month extension.

SUMMARY: We, NMFS, are extending the
date by which a final determination will
be made regarding the April 20, 2007,
proposed rule to list a Distinct
Population Segment (DPS) of beluga
whale, Delphinapterus leucas, found in
Cook Inlet, Alaska, as endangered under
the Endangered Species Act of 1973, as
amended (ESA). We believe that
substantial disagreement exists
regarding the population trend, and that
allowing an additional 6 months to
obtain the 2008 abundance estimate
would better inform our final
determination as to whether the Cook
Inlet beluga whale should be listed as
endangered under the ESA.

DATES: A final determination on this
listing action will be made no later than
October 20, 2008.

ADDRESSES: The proposed rule, maps,
and other materials relating to this
proposal can be found on the NMFS
Alaska Region website at http://
www.fakr.noaa.gov/.

FOR FURTHER INFORMATION CONTACT: Brad
Smith, NMFS, 222 West 7th Avenue,
Anchorage, Alaska 99517, (907) 271-
5006, fax (907) 271-3030; Kaja Brix,
NMFS, (907) 586—7235, fax (907) 586—
7012; or Marta Nammack, NMFS,
(301)713-1401.

SUPPLEMENTARY INFORMATION:
Background

We initiated a Status Review for the
Cook Inlet beluga whale on March 24,
2006 (71 FR 14836). Subsequently, we
received a petition from The Trustees
for Alaska to list the Cook Inlet beluga
whale as an endangered species on
April 20, 2006. In response to the 2006
petition, we published a 90-day finding
that the petition presented substantial
scientific or commercial information
indicating that the petitioned action
may be warranted (71 FR 44614; August
7, 2006). After completion of the Status
Review, we re-affirmed that the Cook
Inlet beluga whale constitutes a Distinct
Population Segment under the ESA, and
proposed this population be listed as an
endangered species (72 FR 19854; April
20, 2007). We received public comment
in response to the proposed rule, and
held public hearings in Anchorage,
Homer, and Soldotna, Alaska, and in
Silver Spring, Maryland. We received
approximately 180,000 responses to the
proposed listing.

The majority of comments supported
listing the Cook Inlet beluga whale as
endangered under the ESA. However,
several commenters, including Alaska
Department of Fish and Game,
questioned the sufficiency or accuracy
of the available data used in the
rulemaking. We have considered these
comments, and we find that substantial
disagreement exists over a certain aspect
of the data presented in the proposed
rule. In particular, there remains
disagreement over the population trend
of belugas in Cook Inlet, and whether
the population is now demonstrating a
positive response to the restrictions on
subsistence harvest imposed in 1999.

Extension of Final Listing
Determination

The ESA, section 4(b)(6), requires that
we take one of three actions within 1
year of a proposed listing: (1) finalize
the proposed listing; (2) withdraw the
proposed listing; or (3) extend the final

determination by not more than 6
months, if there is substantial
disagreement regarding the sufficiency
or accuracy of the available data
relevant to the determination, for the
purposes of soliciting additional data.

The State of Alaska sent a letter to us
outlining its disagreement with the
abundance and population trend. The
State’s letter noted that the June 2007
count of beluga whales was the largest
since 2001, indicating, in their
estimation, that the population is
beginning to recover from the
unsustainable harvests in the early
1990s, as had been predicted by State
and Federal biologists. An additional 6
months will allow us to complete an
additional abundance survey in June
2008, which will provide additional
information bearing on the dispute and
may be sufficient to resolve it. The
annual aerial survey for beluga whales
in Cook Inlet will be conducted in June
2008, with the analyses that produce an
annual abundance estimate that can be
factored into a trend analysis expected
to be completed by the end of
September 2008. We will, therefore,
extend the deadline for the final listing
determination to allow for the collection
of these data and the completion of the
analysis that forms part of the trend in
abundance to better inform our final
decision and potentially resolve the
disagreement over the scientific
information upon which it will be
based.

In consideration of the disagreement
surrounding the population trend, we
extend the timeline for the final
determination for an additional 6
months (until October 20, 2008) to
resolve the scientific disagreement.

Authority: 16 U.S.C. 1531 et seq.

Dated: April 16, 2008.
John Oliver,

Deputy Assistant Administrator for
Operations, National Marine Fisheries
Service.

[FR Doc. E8—8689 Filed 4—21-08; 8:45 am]|

BILLING CODE 3510-22-S
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

April 16, 2008.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) Whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB),
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8958.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to

the collection of information unless it
displays a currently valid OMB control
number.

Animal and Plant Health Inspection
Service

Title: Scrapie in Sheep and Goats;
Interstate Movement Restrictions and
Indemnity Program.

OMB Control Number: 0579-0101.

Summary Of Collection: Under the
Farm Security and Rural Investment Act
of 2002, Pub. L. 107-71, subtitle E,
Animal Health Protection, Section
10401-10418, the Secretary of
Agriculture, in order to protect the
agriculture, environment, economy, and
health and welfare of the people of the
United States by preventing, detecting,
controlling, and eradicating diseases
and pests of animal, is authorized to
cooperate with foreign countries, States,
and other jurisdictions, or other person,
to prevent and eliminate burdens on
interstate commerce and foreign
commerce, and to regulate effectively
interstate commerce and foreign
commerce. Scrapie is a progressive,
degenerative and eventually fatal
disease affecting the central nervous
system of sheep and goats. Its control is
complicated because the disease has an
extremely long incubation period
without clinical signs of disease, and
there is no test for the disease and or
known treatment. The Animal and Plant
Health Inspection Service (APHIS)
restricts the interstate movement of
certain sheep and goats to help prevent
the spread of scrapie. APHIS has
regulations at 9 CFR part 54 for an
indemnity program to compensate
owners of sheep and goats destroyed
because of scrapie.

Need and Use of the Information:
APHIS will collect information using
cooperative agreements; applications
from owners to participate in the
Scrapie Flock Certification Program;
post-exposure management and
monitoring plans; scrapie test records;
application for indemnity payments;
certificates, permits, and owner
statements for the interstate movement
of certain sheep and goats; application
for premises identification numbers;
and applications for APHIS-approved
eartags, backtags, or tattoos, etc. Without
this information APHIS’ efforts to more
aggressively prevent the spread of
scrapie would be severely hindered.

Description of Respondents: Farms;
Business or other for-profit; State, Local,
or Tribal Government.

Number of Respondents: 131,911.

Frequency of Responses:
Recordkeeping; Reporting: On occasion.

Total Burden Hours: 670,455.

Animal and Plant Health Inspection
Service

Title: Customer/Stakeholder
Satisfaction Surveys.

OMB Control Number: 0579-NEW.

Summary of Collection: Collection
and dissemination of animal health data
and information is mandated by 7
U.S.C. 391, the Animal Industry Act of
1884, which established the precursor of
the Animal and Plant Health Inspection
Service (APHIS), Veterinary Services,
the Bureau of Animal Industry. The
collection, analysis and dissemination
of livestock and poultry health
information on a national basis are
consistent with the APHIS mission of
protecting and improving American
agriculture’s productivity and
competitiveness. The National Animal
Health Monitoring System (NAHMS)
program relies heavily on producer and
industry support. The NAHMS Program
is committed to improving the value of
studies for producers and industry,
reducing the burden of these studies on
respondents, and developing timely
information of value to the American
public. As part of this commitment, the
NAHMS is seeking approval to perform
customer/stakeholder satisfaction
surveys for participants of NAHMS
studies, user of NAHMS information as
well as recipients of the U.S. Animal
Health Report. Therefore, NAHMS
needs to collect this type of feedback
from producer and other to enhance
future studies and ensure that the
informational products are meeting their
needs.

Need and Use of the Information: The
information collected through the
surveys will be analyzed and used for
internal program adjustments and to
tailor future NAHMS studies and
reports. The potential benefit to the
industry from these surveys is feedback
to improve the program, laboratory
services and informational products by
gathering relevant and timely
information and opinion on the content
and method of program or service
delivery.

Description of Respondents: Business
or other for-profit.
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Number of Respondents: 35,700.

Frequency of Responses: Reporting;
On occasion.

Total Burden Hours: 2,471.

Ruth Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. E8-8644 Filed 4—21-08; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-894]

Certain Tissue Paper Products From
the People’s Republic of China:
Affirmative Preliminary Determination
of Circumvention of the Antidumping
Duty Order and Extension of Final
Determination

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

Preliminary Determination

We preliminarily determine that
certain tissue paper products (‘“‘tissue
paper”’) produced by Vietnam Quijiang
Paper Co., Ltd. (“Quijiang”) are
circumventing the antidumping duty
order on tissue paper from the People’s
Republic of China (“PRC”), as provided
in section 781(b) of the Tariff Act of
1930, as amended (‘“‘the Act”’). See
Notice of Amended Final Determination
of Sales at Less than Fair Value and
Antidumping Duty Order: Certain
Tissue Paper Products from the People’s
Republic of China, 70 FR 16223 (March
30, 2005) (“‘Order’).

DATES: Effective Date: April 22, 2008.
FOR FURTHER INFORMATION CONTACT: Julia
Hancock, Office 9, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC, 20230;
telephone: (202) 482—-1394.
SUPPLEMENTARY INFORMATION:

Background

On July 19, 2006, the Seaman Paper
Company of Massachusetts, Inc.
(“Petitioner”) requested that the
Department of Commerce (‘“‘the
Department”) initiate a circumvention
inquiry pursuant to section 781(b) of the
Act, and 19 CFR 351.225(h), to
determine whether imports of tissue
paper from Vietnam made from PRC-
origin jumbo rolls are circumventing the
antidumping duty order on tissue paper
from the PRC. See Petitioner’s Request
for a circumvention Inquiry, (July 19,
2006) (“Circumvention Petition”);

Order. Petitioner alleged that sending
PRC-origin jumbo rolls of tissue paper to
Vietnam for completion or assembly
into tissue paper products covered by
the Order constitutes circumvention
pursuant to section 781(b) of the Act.

On July 21, 2006, Petitioner amended
the Circumvention Petition to include
certain business proprietary
information. On August 11, 20086,
Quijiang submitted comments regarding
Petitioner’s July 21, 2006, request for an
anti-circumvention inquiry. On August
14, 2006, the Department requested that
the Petitioner submit documentation
referenced, but not included, in its July
21, 2006, request. On August 18, 2006,
Petitioner submitted a response to the
Department’s August 14, 2006, request.
On August 21, 2006, Petitioner
submitted comments on Quijiang’s
August 11, 2006, submission.

On September 5, 2006, the
Department initiated a circumvention
inquiry on certain imports of tissue
paper from Vietnam. See Certain Tissue
Paper Products from the People’s
Republic of China: Initiation of
Circumvention Inquiry, 71 FR 53662
(September 12, 2006) (“Initiation”). In
the Initiation notice, the Department
stated that it would focus its analysis on
the significance of the production
process in Vietnam by Quijiang, the
company the Petitioner identified in its
circumvention request.

However, in the Initiation notice, the
Department also stated that Quijiang
had admitted on the record of the first
administrative review of the Order that
it received jumbo rolls of tissue paper
produced by its PRC parent company,
Guilin Qifeng Paper Co., Ltd. (“Guilin
Qifeng”’). Guilin Qifeng is the sole
owner of Quijiang. According to
Quijiang, Guilin Qifeng, which is a
tissue paper processor and exporter
located in Guangxi, PRC, established
Quijiang in June 2004. Additionally,
Quijiang stated that Guilin Qifeng was
the sole supplier of the PRC-origin
jumbo rolls, which Quijiang converted
to cut-to-length tissue paper that was
exported to the United States. See
Quijiang’s First Questionnaire
Response, (December 11, 2006) at 4—8.
Accordingly, for purposes of this
circumvention inquiry, the Department
has focused its analysis on whether
PRC-origin jumbo rolls supplied by
Guilin Qifeng that were converted to
cut-to-length tissue paper products by
Quijiang are circumventing the Order,
as provided in section 781(b) of the Act.

Questionnaires

On September 27, 2006, Petitioner
submitted comments concerning the
initial questionnaire to be issued to

Quijiang. On October 6, 2006, Cleo Inc.
(“Cleo”), a U.S. importer, submitted
rebuttal comments to Petitioner’s
September 27, 2006, submission. On
October 26, 2006, Petitioner submitted
surrebuttal comments to Cleo’s October
6, 2006, submission.

Between November 2, 2006, and
December 3, 2007, the Department
issued six questionnaires to Quijiang
soliciting information regarding
Quijiang’s tissue paper production and
exports to the United States to which
Quijiang responded. Between January 8,
2007, and April 3, 2008, Petitioner and
Cleo submitted comments on Quijiang’s
questionnaire responses and whether
the Department should suspend
liquidation and collect cash deposits on
all entries of tissue paper from Quijiang.

Surrogate Country Comments

In this case, both the country that
produced the jumbo rolls and the
country that produced the tissue paper
products from the jumbo rolls are
considered non-market economy
(“NME”’) countries.! Therefore, because
the production of jumbo rolls and the
cut-to-length tissue paper are performed
in NME countries, we used surrogate
values to determine whether the value
of processing performed in Vietnam
represents a small portion of the value
of the merchandise sold in the United
States. Accordingly, pursuant to section
773(c)(4) of the Act, in valuing the
FOPs, the Department shall utilize, to
the extent possible, the prices or costs
of factors of production (“FOPs”) in one
or more market-economy countries that
are at a level of economic development
comparable to that of the NME country
and are significant producers of
comparable merchandise.

On November 5, 2007, the Department
determined that India, Indonesia, Sri
Lanka, the Philippines, and Egypt are
countries comparable to the PRC and
also determined that Bangladesh,
Pakistan, India, Sri Lanka, and
Indonesia are countries comparable to

1In accordance with section 771(18)(C)(i) of the
Act, any determination that a foreign country is an
NME country shall remain in effect until revoked
by the administering authority. See Preliminary
Determination of Sales at Less Than Fair Value and
Postponement of Final Determination: Coated Free
Sheet Paper from the People’s Republic of China,
72 FR 30758, 30760 (June 4, 2007), unchanged in
Final Determination of Sales at Less Than Fair
Value: Coated Free Sheet Paper from the People’s
Republic of China, 72 FR 60632 (October 25, 2007);
Certain Frozen Fish Fillets from the Socialist
Republic of Vietnam: Final Results of the Second
Administrative, 72 FR 13242 (March 21, 2007)
(“FFF2 Final Results”). No party has challenged the
designation of the PRC or Vietnam as an NME
country in this investigation. Therefore, we
continue to treat the PRC and Vietnam as NME
countries for purposes of the preliminary
determination of this circumvention inquiry.
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Vietnam in terms of economic
development. See Memorandum from
Ron Lorentzen, Director, Office of
Policy, to Alex Villanueva, Program
Manager, China/NME Group, Office 9:
Circumvention Inquiry of the
Antidumping Duty Order of Certain
Tissue Paper Products from the People’s
Republic of China (PRC): Request for a
List of Surrogate Countries, (November
5, 2007) (““Surrogate Country List”).

On November 8, 2007, the Department
requested comments on the selection of
a surrogate country from the interested
parties in this circumvention inquiry.
On November 29, 2007, Petitioner
submitted surrogate country comments
requesting that India be selected as the
appropriate surrogate country for
valuing factors of production for both
the PRC and Vietnam. No other
interested party commented on the
selection of a surrogate country. For a
detailed discussion of the selection of
the surrogate country, see “Surrogate
Country” section below.

Surrogate Value Comments

On December 20, 2008, Petitioner
submitted surrogate factor valuation
comments. No other interested party
submitted surrogate factor valuation
comments. For a detailed discussion of
the selection of the surrogate values, see
“Calculation of Value-Added” section
below.

Verification

On January 10, 2008, the Department
issued the verification outline to Guilin
Qifeng and Quijiang notifying them that
the Department would verify Guilin
Qifeng from February 19 to February 22,
2008, and would verify Quijiang from
February 25 to February 27, 2008.

On February 14, 2008, Quijiang
submitted a letter requesting that the
Department postpone the scheduled
verification by one month because
neither Quijiang nor Guilin Qifeng
would be prepared when verification
was scheduled to commence. On
Feburary 15, 2008, Petitioner submitted
a letter opposing Quijiang’s request to
delay the scheduled verification. On
February 15, 2008, the Department
notified Quijiang and Petitioner that it
was not going to conduct the
verification scheduled for February 19,
2008.

Extension of Determination

On June 29, 2007, August 14, 2007,
and January 4, 2008, the Department
extended the determination deadline of
this circumvention inquiry. The
preliminary determination of this
circumvention inquiry is currently due
April 14, 2008.

Scope of the Antidumping Duty Order

The tissue paper products subject to
this order are cut-to-length sheets of
tissue paper having a basis weight not
exceeding 29 grams per square meter.
Tissue paper products subject to this
order may or may not be bleached, dye-
colored, surface-colored, glazed, surface
decorated or printed, sequined,
crinkled, embossed, and/or die cut. The
tissue paper subject to this order is in
the form of cut-to-length sheets of tissue
paper with a width equal to or greater
than one-half (0.5) inch. Subject tissue
paper may be flat or folded, and may be
packaged by banding or wrapping with
paper or film, by placing in plastic or
film bags, and/or by placing in boxes for
distribution and use by the ultimate
consumer. Packages of tissue paper
subject to this order may consist solely
of tissue paper of one color and/or style,
or may contain multiple colors and/or
styles.

The merchandise subject to this order
does not have specific classification
numbers assigned to them under the
Harmonized Tariff Schedule of the
United States (“HTSUS”’). Subject
merchandise may be under one or more
of several different subheadings,
including: 4802.30; 4802.54; 4802.61;
4802.62; 4802.69; 4804.31.1000;
4804.31.2000; 4804.31.4020;
4804.31.4040; 4804.31.6000; 4804.39;
4805.91.1090; 4805.91.5000;
4805.91.7000; 4806.40; 4808.30;
4808.90; 4811.90; 4823.90; 4820.50.00;
4802.90.00; 4805.91.90; 9505.90.40. The
tariff classifications are provided for
convenience and customs purposes;
however, the written description of the
scope of this order is dispositive.2

Excluded from the scope of this order
are the following tissue paper products:
(1) Tissue paper products that are
coated in wax, paraffin, or polymers, of
a kind used in floral and food service
applications; (2) tissue paper products
that have been perforated, embossed, or
die-cut to the shape of a toilet seat, i.e.,
disposable sanitary covers for toilet
seats; (3) toilet or facial tissue stock,
towel or napkin stock, paper of a kind
used for household or sanitary
purposes, cellulose wadding, and webs
of cellulose fibers (HTSUS
4803.00.20.00 and 4803.00.40.00).

20n January 30, 2007, at the direction of U.S.

Customs and Border Protection (‘““CBP”’), the
Department added the following HTSUS
classifications to the AD/CVD module for tissue
paper: 4802.54.3100, 4802.54.6100, and
4823.90.6700. However, we note that the six-digit
classifications for these numbers were already listed
in the scope.

Scope of the Circumvention Inquiry

The products covered by this inquiry
are jumbo rolls of tissue paper that are
exported from the PRC to Vietnam
where they are converted, possibly dyed
and/or printed, into tissue paper
products, as described above in the
“Scope of the Antidumping Duty
Order” section. This inquiry only covers
such products that are exported to the
United States by Quijiang.

Statutory Provisions Regarding
Circumvention

Section 781(b) of the Act provides
that the Department may find
circumvention of an antidumping duty
order when merchandise of the same
class or kind subject to the order is
completed or assembled in a foreign
country other than the country to which
the order applies. In conducting
circumvention inquiries under section
781(b) of the Act, the Department relies
upon the following criteria: (A)
Merchandise imported into the United
States is of the same class or kind as any
merchandise produced in a foreign
country that is subject to an
antidumping duty order; (B) before
importation into the United States, such
imported merchandise is completed or
assembled in another foreign country
from merchandise which is subject to
the order or produced in the foreign
country that is subject to the order; (C)
the process of assembly or completion
in the foreign country referred to in (B)
is minor or insignificant; and (D) the
value of the merchandise produced in
the foreign country to which the
antidumping duty order applies is a
significant portion of the total value of
the merchandise exported to the United
States.

The Department’s questionnaires
issued to Quijiang and its PRC parent
company, Guilin Qifeng, were designed
to elicit information for purposes of
conducting both qualitative and
quantitative analyses in accordance
with the criteria enumerated in section
781(b) of the Act, as outlined above.
This approach is consistent with our
analyses in prior circumvention
inquiries. See Circumvention and Scope
Inquiries on the Antidumping Duty
Order on Certain Frozen Fish Fillets
from the Socialist Republic of Vietnam:
Partial Affirmative Final Determination
of Circumvention of the Antidumping
Duty Order, Partial Final Termination of
Circumvention Inquiry and Final
Rescission of Scope Inquiry, 71 FR
38608 (July 7, 2006) (“FFF
Circumvention Final”’); Anti-
Circumvention Inquiry of the
Antidumping and Countervailing Duty
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Orders on Certain Pasta from Italy:
Affirmative Final Determinations of
Circumvention of Antidumping and
Countervailing Duty Orders, 68 FR
54888 (September 19, 2003) (“Pasta
Circumvention Final”’); Hot-Rolled Lead
and Bismuth Carbon Steel Products
from Germany and the United Kingdom;
Negative Final Determinations of
Circumvention of Antidumping and
Countervailing Duty Orders, 64 FR
40336 (July 26, 1999). To ascertain the
value of the completed merchandise
exported to the United States we
requested PRC production data of jumbo
rolls produced by Guilin Qifeng and
Vietnam production data of the
processing and packaging operations
performed by Quijiang.

Statutory Analysis

(A) Whether Merchandise Sold in the
United States Is of the Same Class or
Kind as Other Merchandise That Is
Subject to the Order

The Order covers cut-to-length sheets
of tissue paper equal to or greater than
0.5 inches in width, with a basis weight
not exceeding 29 grams per square
meter and other specified characteristics
of the scope. The merchandise subject to
this inquiry is tissue paper products
exported to the United States by
Quijiang produced from PRC-origin
jumbo rolls. The information provided
by Quijiang in its questionnaire
responses indicates that the tissue paper
products produced from PRC-origin
jumbo rolls it exported to the United
States meet the written description of
the products subject to the Order. See
Quijiang’s First Questionnaire
Response, (December 11, 2006) at
Appendix 7. Quijiang submitted a
product list showing that all the tissue
paper products it produced and
exported to the United States were
below the basis weight of 29 grams per
square meter, which is the weight that
merchandise subject to the Order is not
to exceed. See Quijiang’s Second
Questionnaire Response, (April 3, 2007)
at Exhibit S1-2. A review of the product
list also shows that Quijiang’s tissue
paper products meet other criteria
identified in the Order such as dyed,
printed, etc. Finally, we note that
Quijiang has not argued that its exports
of tissue paper products to the United
States are not of the same class or kind
of merchandise as that subject to the
Order. Accordingly, we find that the
merchandise subject to this inquiry is
the same class or kind of merchandise
as that subject to the Order.

(B) Whether Merchandise Sold in the
United States Is Completed or
Assembled in Another Foreign Country
From Merchandise Which Is Subject to
the Order or Produced in the Foreign
Country That Is Subject to the Order

In this proceeding, the merchandise
exported to the United States is tissue
paper products processed in Vietnam
from PRC-origin jumbo rolls of tissue
paper. Qujiang has reported that it
exported tissue paper that was
processed in Vietnam using PRC-origin
jumbo rolls of tissue paper as the input.
See Quijiang’s First Questionnaire
Response, at 6. Specifically, Quijiang
stated that it imported PRC-origin jumbo
rolls of tissue paper produced by its
parent company, Guilin Qifeng, which
were then converted, possibly dyed
and/or printed, into cut-to-length tissue
paper. See id. at 6 and Appendix 1.
Additionally, Quijiang reported that it
exported tissue paper that was
processed in Vietnam using PRC-origin
jumbo rolls between July 2004 and July
2006. See Quijiang’s Sixth
Questionnaire Response, (January 4,
2008) at 22. Accordingly, we find that
the merchandise subject to this
circumvention inquiry was completed
in Vietnam from PRC-origin jumbo rolls
that were produced in the country to
which this Order applies.

(C) Whether the Process of Assembly or
Completion in the Foreign Country Is
Minor or Insignificant

Section 781(b)(2) of the Act provides
the criteria for determining whether the
process of assembly or completion is
minor or insignificant. These criteria
are:

(a) The level of investment in the
foreign country;

(b) the level of research and
development in the foreign country;

(c) the nature of the production
process in the foreign country;

(d) the extent of the production
facilities in the foreign country; and

(e) whether the value of the
processing performed in the foreign
country represents a small proportion of
the value of the merchandise imported
into the United States.

The Statement of Administrative
Action (“SAA’’) accompanying the
Uruguay Round Agreements Act, H.
Doc. No. 103-316, at 893 (1994),
provides some guidance with respect to
these criteria. It explains that no single
factor listed in section 781(b)(2) of the
Act will be controlling. Accordingly, it
is the Department’s practice to evaluate
each of the factors as they exist in the
United States or foreign country
depending on the particular

circumvention scenario. Therefore, the
importance of any one of the factors
listed under section 781(b)(2) of the Act
can vary from case to case depending on
the particular circumstances unique to
each circumvention inquiry.

In this circumvention inquiry, we
based our analysis on both qualitative
and quantitative factors in determining
whether the process of converting the
jumbo rolls in Vietnam was minor or
insignificant, in accordance with the
criteria of section 781(b)(2) of the Act.
This approach is consistent with our
analysis in prior circumvention
inquiries. See Anti-Circumvention
Inquiry of the Antidumping and
Countervailing Duty Orders on Certain
Pasta From Italy: Affirmative
Preliminary Determinations of
Circumvention of Antidumping and
Countervailing Duty Orders, 68 FR
46571 (August 6, 2003) (““Pasta
Circumvention Prelim’’) (unchanged in
Pasta Circumvention Final, 68 FR
54888).

(a) The Level of Investment in Vietnam

For purposes of this circumvention
inquiry, we analyzed the level of
investment in Quijiang that is associated
with converting the PRC-origin jumbo
rolls into finished cut-to-length tissue
paper. Specifically, we reviewed the
level of investment in Quijiang for the
conversion process by Quijiang’s parent
company, Guilin Qifeng, and Quijiang’s
investment on its own behalf.

Quijiang reported that its operations
in Vietnam for converting jumbo rolls
into cut-to-length tissue paper are
comprised of equipment sourced in
three ways: (1) Assets identified as
“purchase from China,” which consist
of equipment that Quijiang purchased
from its parent company, Guilin Qifeng;
(2) assets identified as “Guilin Qifeng
Investment,” which are assets that
Guilin Qifeng physically moved to
Quijiang but nevertheless retained
ownership; and (3) assets identified as
“Vietnam domestic purchase,” which
are assets or equipment that Quijiang
purchased in Vietnam. See Quijiang’s
Second Questionnaire Response, at 7.
Additionally, Quijiang identified the
types of equipment and where that
equipment was used in the production
of cut-to-length tissue paper products,
(i.e., Quijiang identified what type of
equipment, such as cutting machines,
was used in the processing workshop
where the jumbo rolls were converted).
Id., at Exhibit S2—5. Moreover, Quijiang
stated that for the assets that were
sourced in these three ways, the first
method, which is identified as
“purchases from China,” is Guilin
Qifeng’s investment and that the second
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and third method, which are identified
as “purchases from China” and
“Vietnamese domestic purchases,” is
Quijiang’s investment. Id.

With respect to Guilin Qifeng’s
investment in Quijiang for the
conversion of the jumbo rolls, Quijiang
stated that these assets were in use by
Guilin Qifeng immediately prior to their
physical transfer to Quijiang. See
Quijiang’s Second Questionnaire
Response, at 7. Specifically, Quijiang
stated that these assets were transferred
to Quijiang from Guilin Qifeng in the
following manner: (1) Dissembling,
packing, and loading the assets or
equipment onto a truck; (2) transporting
the assets or equipment across the
border from China to Quijiang in
Vietnam; and (3) unloading, assembling,
and testing the assets or equipment. See
Quijiang’s Sixth Questionnaire
Response, at 25 and Appendix S6-29.
The facts show that the vast majority of
the equipment or assets that were
transferred from Guilin Qifeng to
Quijiang to be used in converting the
PRC-origin jumbo rolls to cut-to-length
tissue paper were not new assets as
nearly all of this equipment had been in
use by Guilin Qifeng prior to their
transfer. Therefore, we find that Guilin
Qifeng’s investment in Quijiang that
was used for converting the PRC-origin
jumbo rolls to cut-to-length tissue paper
was not new investment because almost
all of the assets that consist of this
investment were in prior use by Guilin
Qifeng. However, we will use Guilin
Qifeng’s investment in Quijiang for the
conversion process in determining
whether Quijiang’s own investment was
minor or insignificant because the assets
or equipment representing Guilin
Qifeng’s investment were used in the
conversion process and there were some
expenses incurred for moving the
equipment and getting it situated in
Vietnam.

We calculated the total level of
investment in Quijiang for converting
PRC-origin jumbo rolls into cut-length
tissue paper and find that the Guilin
Qifeng’s investment (i.e., assets
transferred from Guilin Qifeng) is
significant as compared to the level of
investment, (i.e., purchases from China
and Vietnamese domestic purchases),
provided by Quijiang. See
Memorandum to the File from Julia
Hancock, Senior Case Analyst, through
Alex Villanueva, Program Manager, AD/
CVD Operations, Office 9:
Circumvention Inquiry on Certain
Tissue Paper Products from the People’s
Republic of China: Proprietary Analysis
of Certain Statutory Factors for Vietnam
Quijiang for the Preliminary
Determination, (April 14, 2008)

(““Analysis Memorandum™).
Specifically, Guilin Qifeng’s overall
investment in the conversion of the
PRC-origin jumbo rolls accounts for
approximately 75 percent of total
investment whereas Quijiang’s total
investment accounts for approximately
only 25 percent of the total investment
for equipment used in converting PRC-
origin jumbo rolls.3 Id. Accordingly, we
find that the level of investment by
Quijiang for equipment used in
converting the PRC-origin jumbo rolls is
minor or insignificant compared to the
level of investment provided by Guilin

Qifeng.

(b) The Level of Research and
Development (“R&D”’) in Vietnam

We find that the record evidence for
this circumvention inquiry
demonstrates that Quijiang has not
undertaken a significant level of R&D in
order to process tissue paper products.
In describing the level of R&D in the
tissue paper industry in Vietnam,
Quijiang reported that the tissue paper
industry is a mature, traditional and
labor intensive industry and that there
is not much research and development
involved in this industry. See Quijiang’s
First Questionnaire Response, at 10.
Additionally, the limited role of R&D in
the tissue paper industry in Vietnam is
further supported by the fact that
Quijiang confirmed that it did not
undertake any R&D initiatives and
expenditures involved with tissue paper
processing. See Quijiang’s Sixth
Questionnaire Response, at 25.
Accordingly, based on facts on the
record of this circumvention inquiry
and because the conversion of jumbo
rolls to tissue paper products is a
technically mature process, we find that
R&D into the process of producing
tissue paper products is not a significant
factor in the Vietnamese tissue paper
industry.

(c) The Nature of the Production Process
in Vietnam

As discussed above, the element of
the tissue paper production process
performed by Quijiang in Vietnam is the
conversion of the PRC-origin jumbo
rolls to cut-to-length tissue paper.
According to Quijiang, the entire
process to produce cut-to-length tissue
paper from the raw input, paper pulp,
occurs in six stages. See Quijiang’s First
Questionnaire Response, at Exhibit 1.
However, according to Quijiang’s
questionnaire responses, Quijiang’s
conversion of the PRC-origin jumbo

3Because this information is business
proprietary, the values have been ranged by plus or
minus 10 percent.

rolls covers only the last two stages of
the overall production process.* Id.
According to Quijiang, seasonal workers
were used in the conversion of the PRC-
origin jumbo rolls to cut-to-length tissue
paper during the final stage of the
overall production process, which is
primarily a manual operation. In
contrast to the production process of
converting PRC-origin jumbo rolls to
cut-to-length tissue, Quijiang stated that
Guilin Qifeng’s production of the PRC-
origin jumbo rolls involved the first four
stages of the overall production process
required to produce cut-to-length tissue
paper.5 According to Quijiang, the
fourth stage of the overall production
process requires three shifts of workers
and is labor intensive. Id.

Based on the above descriptions, we
find that, in contrast to the first four
stages of the overall production process
that involved the production of jumbo
rolls, which require significant
equipment involved in the process and
labor, the final two stages of the overall
production process that involved the
conversion of PRC-origin jumbo rolls are
limited to cutting, dyeing, printing, and
packaging/packing the cut-to-length
tissue paper. Moreover, the facts on the
record show that there is limited
equipment and labor involved in these
two stages of the production process.
Accordingly, we find that the

4 The first of the final two stages of the overall
production process that involve the conversion of
the jumbo rolls involves the following: (1) Workers
unrolling and re-rolling the jumbo roll during the
surface coloring, decorating, or embossing process;
(2) preparing the dye and dip-dying the jumbo rolls;
(3) multi-color printing the jumbo rolls on the
printing machines; and (4) cutting the jumbo rolls
to length on the cutting machines. The second of
the final two stages of the overall production
process that involve the conversion of the jumbo
rolls involves the following: (1) Counting and
folding the sheets prior to packaging; (2) packaging
the sheets in polyethylene bags, sealing, and
labeling the bags; and (3) packing the bags of tissue
paper in cartons, which are tied in plastic strip and
then shipped to the customer.

5The first of the first four stages of the overall
production process that involve the production of
the jumbo rolls is the blending stage (i.e., this
involves water and paper pulp being blended in a
tank into a pulp mixture, which is pumped into
crude stock storage). The second of the first four
stages of the overall production process that
involves the production of the jumbo rolls is the
stock grinding stage (i.e., this involves refining the
crude stock by grinding the fibers into shorter
lengths and then cleaning). The third of the first
four stages of the overall production process that
involve the production of the jumbo rolls is the
stock preparation stage (i.e., this involves the
refined stock being pumped from a storage vat into
a preparation tank where whiteners, dyes, or other
fixatives may be added). The fourth of the first four
stages of the overall production process that involve
the production of the jumbo rolls is the paper-
making stage (i.e., this involves the prepared stock
being moved onto a porous cylinder where the wet
paper is then transferred to a second spinning
cylinder and is wrapped onto and passes over a
heated drum as it rotates).
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production process conducted by
Quijiang in converting the PRC-origin
jumbo rolls to cut-to-length tissue paper
is limited and minor when compared to
the production process of the jumbo
rolls.

(d) The Extent of Production Facilities
in Vietnam

In analyzing the extent of the
production facilities, we have
considered the capital equipment used
in the production process, the types of
employees, and whether the facilities
used by Quijiang in the conversion
process were permanent facilities.

Quijiang states that when it began
operations in July 2004, the facility had
four conversion lines and dip-dyeing
machines that were used to convert
PRC-origin jumbo rolls to cut-to-length
paper. See Quijiang’s First
Questionnaire Response, at 8. A review
of the records of the equipment at this
facility shows that the capital
equipment used to convert PRC-origin
jumbo rolls to cut-to-length tissue paper
consisted of paper-cutting machines,
electronic scales, trolleys, and bed-plate.
See Quijiang’s Second Questionnaire
Response, at Exhibit S1-5. Additionally,
Quijiang also reports that it leased two
facilities to conduct the printing and
packaging processes. A review of the
records of the equipment at these
facilities shows that the capital
equipment used to print and package
the cut-to-length tissue paper consisted
of packaging working tables and
printing machines. Id., at Exhibits S1—
4 and S1-5.

In comparison, Quijiang states that
Guilin Qifeng produced the PRC-origin
jumbo rolls at one location in Guilin,
PRC. See Quijiang’s Fifth Questionnaire
Response, at 6. A review of Guilin
Qifeng’s production process shows that
the capital equipment used to produce
the stock for the paper mixture
consisted of numerous blending lines
that have stock storage, storage vats, and
numerous stock preparation tanks. See
Quijiang’s Fourth Questionnaire
Response, at Appendix S4-5.
Additionally, Guilin Qifeng’s
production process shows that the
capital equipment used to produce the
jumbo roll from the paper mixture
consisted of two facilities that had
numerous long net machines and
numerous round net machines. Id. The
facts on the record show that the capital
equipment used by Guilin Qifeng to
produce the PRC-origin jumbo rolls
requires sophisticated machinery, such
as blending lines and long net
machines. In contrast, the capital
equipment used by Quijiang to convert
the PRC-origin jumbo rolls to cut-to-

length tissue paper did not require
sophisticated capital equipment since
the machinery only consisted of paper-
cutting machines, packaging tables, etc.
Therefore, based on the facts on the
record, we find that Quijiang has not
made substantial purchases of
sophisticated machinery to convert
PRC-origin jumbo rolls to cut-to-length
tissue paper.

With regard to the level of employees
involved in the conversion of PRC-
origin jumbo rolls to cut-to-length tissue
paper, Quijiang reported that skilled
labor is involved in the first of the final
two stages of the overall production
process, cutting, dyeing, and printing of
the jumbo rolls, is a semi-automatic
operation. However, according to
Quijiang, the last of the final two stages
of the overall production process for
converting the PRC-origin jumbo rolls to
cut-to-length tissue paper is a manual
operation, which involves unskilled
labor folding and packaging the tissue
paper. See Quijiang’s First
Questionnaire Response, at 12.
Additionally, Quijiang reported that the
workers involved in the packaging and
packing of the cut-to-length tissue paper
are seasonal workers. Id., at Exhibit S1—
5. Moreover, according to Quijiang,
there are more workers involved during
the last of the final two stages. Id. Based
on a review of the labor involved in the
conversion of PRC-origin jumbo rolls to
cut-to-length tissue paper, we find that
most of Quijiang’s labor force consists of
unskilled workers that are employed on
a temporary basis.

Quijiang reports that the headquarters
facility, which housed the conversion
lines, and the two facilities which
conducted the printing and packaging,
were all leased by Quijiang from other,
unaffiliated parties between July 2004
and July 2006. See Quijiang’s Second
Questionnaire Response, at Exhibit S1—
3. Because the three facilities where
Quijiang converted the PRC-origin
jumbo rolls to cut-to-length tissue paper
were leased rather than owned, we find
that Quijiang’s production facilities
were temporary, rather than permanent.
Accordingly, based on the fact that
Quijiang’s capital equipment was not
substantial, Quijiang’s labor force
primarily consisted of unskilled
temporary workers, and the facilities
were leased, we find that the extent of
Quijiang’s production facilities to
convert PRC-origin jumbo rolls to cut-to-
length tissue paper was minimal.

(e) Whether the Value of the Processing
Performed in Vietnam Represents a
Small Portion of the Value of the
Merchandise Sold in the United States

In prior circumvention cases pursuant
to section 781(a) and section 781(b) of
the Act, where the Department must
determine whether the value of
processing either in the United States or
in a third country is minor, we used the
U.S. sales and cost of production data
because the countries at issue were
market economy countries. See Pasta
Circumvention Prelim, 68 FR at 46575
(unchanged in Pasta Circumvention
Final, 68 FR 54888); Certain Carbon
Steel Butt-Weld Pipe Fittings from the
People’s Republic of China: Affirmative
Final Determination of Circumvention
of Antidumping Duty Order, 59 FR
15155, 15156 (March 31, 1994).
However, in this case, both the country
that produced the jumbo rolls and the
country that produced the tissue paper
products from the jumbo rolls are
considered NME countries. Therefore,
because the production of jumbo rolls
and the cut-to-length tissue paper is
performed in NME countries, we used
surrogate values to determine whether
the value of processing performed in
Vietnam represents a small portion of
the value of the merchandise sold in the
United States.

In accordance with section 773(c)(4)
of the Act, in valuing the factors of
production (“FOPs”), the Department
shall utilize, to the extent possible, the
prices or costs of FOPs in one or more
market-economy countries that are at a
level of economic development
comparable to that of the NME country
and are significant producers of
comparable merchandise. The
Department selected India as the
surrogate country for both the PRC and
Vietnam on the basis that: (1) It is at a
similar level of economic development
pursuant to section 773(c)(4) of the Act;
(2) it is a significant producer of
comparable merchandise; and (3) we
have reliable data from India. See
Memorandum to the File from Julia
Hancock, through Alex Villanueva,
Program Manager, AD/CVD Operations,
Office 9, and James C. Doyle, Director,
AD/CVD Operations, Office 9:
Circumvention Inquiry on Certain
Tissue Paper Products from the People’s
Republic of China: Surrogate Country
and Surrogate Values for the
Preliminary Determination (April 14,
2008) (“Surrogate Country and Value
Memorandum”). Thus, we have
calculated the value of processing
performed in Vietnam and the value of
the PRC-origin jumbo rolls using
surrogate prices from India. The sources
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of the surrogate values we have used in
this circumvention inquiry are
discussed in the Surrogate Country and
Value Memorandum.

To calculate the value of the PRC-
origin jumbo rolls, we used publicly
available Indian import prices for
Harmonized Tariff Schedule (“HTS”’)
4802.54.50, described as “Uncoated
Paper in Rolls, under 40 grams, Tissue
Paper,” as reported in the Monthly
Statistics of the Foreign Trade of India.®
We calculated the surrogate value for
PRC-origin jumbo rolls using monthly
data for July 2004 to July 2006 because
Quijiang reported that July 2006 was the
last month that Guilin Qifeng produced
jumbo rolls that were sold to Quijiang.
See Quijiang’s Sixth Questionnaire
Response, at 12 and Appendix S6—16.
We converted the surrogate value into
U.S. dollars, in accordance with section
773A(a) of the Act, based on the
exchange rates in effect for July 1, 2004,
to July 31, 2006, as certified by the
Federal Reserve Bank. For further
information, see Surrogate Country and
Value Memorandum.

To calculate the value of Quijiang’s
processing of the finished merchandise,
we used Quijiang’s FOPs for each stage
of converting PRC-origin jumbo rolls to
tissue paper, i.e., from the cutting of the
jumbo rolls into cut-to-length sheets of
tissue paper, dyeing (where
appropriate), printing (where
appropriate), and packaging of the final
product. See Quijiang’s First
Questionnaire Response, at Exhibit 1.
We multiplied the reported per-unit
factor consumption rates by the Indian
surrogate values.” In selecting the
surrogate values, we considered the
quality, specificity, and
contemporaneity of the data.

To derive the value added to the
finished merchandise by Quijiang’s
processing, we divided the total value of
the finished merchandise (i.e., sum of
the surrogate value of the PRC-origin
jumbo rolls and Quijiang’s value of

6 The same import prices are also available from
the World Trade Atlas (“WTA”), published by
Global Trade Information Services, Inc., which is a
secondary electronic source based upon the
publication Monthly Statistics of the Foreign Trade
of India. Volume II: Imports.

7 As appropriate, we adjusted input prices by
including freight costs to make them delivered
prices. Specifically, we added to Indian import
surrogate values a surrogate freight cost using the
shorter of the reported distance from the domestic
supplier to the factory or the distance from the
nearest seaport to the factory where appropriate.
This adjustment is in accordance with the Court of
Appeals for the Federal Circuit’s decision in Sigma
Corp. v. United States, 117 F.3d 1401, 1407-08
(Fed. Cir. 1997). Additionally, we made currency
conversions into U.S. dollars, in accordance with
section 773A(a) of the Act, based on the exchange
rates in effect on the dates of the U.S. sales as
certified by the Federal Reserve Bank.

processing), by Quijiang’s value of
processing. The value added to the
finished merchandise by Quijiang’s
processing is an average value of
approximately 34 percent.8 Based on
our analysis of the value added, we find
that the value of the processing
performed by Quijiang to convert the
PRC-origin jumbo rolls to cut-to-length
tissue paper does not represent a small
proportion of the value of the finished
merchandise sold in the United States.
See Analysis Memorandum.

Summary of Analysis of Whether the
Process of Assembly or Completion in
the Foreign Country Is Minor or
Insignificant

In sum, we preliminarily conclude
that the record evidence of this
circumvention inquiry supports a
finding that the process or completion
of the PRC-origin jumbo rolls to cut-to-
length tissue paper in Vietnam is minor
or insignificant. Pursuant to section
781(b)(2)(A) of the Act, we find that the
level of investment by Quijiang in the
equipment used to convert the PRC-
origin jumbo rolls is minor compared to
the level of investment provided by
Guilin Qifeng. Pursuant to section
781(b)(2)(B) of the Act, we find that the
absence of R&D initiatives by Quijiang
in the production of tissue paper
products shows that R&D is not a
significant factor in the Vietnamese
tissue paper industry. Pursuant to
section 781(b)(2)(C) of the Act, we find
that the portion of the overall
production process of cut-to-length
tissue paper conducted by Quijiang in
converting the PRC-origin jumbo rolls to
cut-to-length tissue paper is limited and
minor when compared to Guilin
Qifeng’s share of the overall production
process in the production of the jumbo
rolls. Pursuant to section 781(b)(2)(D) of
the Act, we find that the extent of
Quijiang’s production facilities is minor
with respect to converting PRC-origin
jumbo rolls to cut-to-length tissue paper
because the capital equipment used by
Quijiang in converting the PRC-origin
jumbo rolls is not substantial in
comparison to the capital equipment
used by Guilin Qifeng to produce the
jumbo rolls, the labor force used by
Quijiang is composed primarily
unskilled workers, and Quijiang’s
facilities were leased, not permanent.
Finally, pursuant to section 781(b)(2)(E)
of the Act, we find that value of the
processing performed by Quijiang to
convert the PRC-origin jumbo rolls to
cut-to-length tissue paper does not

8 Because this information is business
proprietary, we have ranged the values by plus or
minus 10 percent.

represent a small proportion of the
value of the finished merchandise sold
in the United States.

While the statutory factor, section
781(b)(2)(E) of the Act, is inconclusive,
the information on the record regarding
the four other statutory factors, sections
781(b)(2)(A),(B),(C), and (D) of the Act,
shows that the processing operation to
convert PRC-origin jumbo rolls to cut-to-
length tissue paper in Vietnam is minor
or insignificant. We have based our
decision as to whether the processing
operation to convert PRC-origin jumbo
rolls to cut-to-length tissue paper is
minor or insignificant based on the
totality of the record evidence of this
circumvention inquiry. Specifically, the
legislative history to section 781(b)
indicates that Congress intended the
Department to make determinations
regarding circumvention on a case-by-
case basis in recognition that the facts
of individual cases and the nature of
specific industries vary widely. See S.
Rep. No. 103-412 (1994), at 81-82.

Although we find pursuant to section
781(b)(2)(E) of the Act, that the value of
the processing performed by Quijiang to
convert the PRC-origin jumbo rolls to
cut-to-length tissue paper does not
represent a small proportion of the
value of the finished merchandise sold
in the United States, the preponderance
of the other record evidence, pursuant
to sections 781(b)(2)(A),(B),(C), and (D)
of the Act, shows that the value of the
processing operation in Vietnam is
minor or insignificant. Accordingly,
based on a review of the record
evidence, it is clear that the majority of
the actual production process for cut-to-
length tissue paper is concentrated in
Guilin Qifeng’s production facilities in
the PRC. Therefore, we find that the
processing operation to convert PRC-
origin jumbo rolls to cut-to-length tissue
paper in Vietnam is minor or
insignificant, pursuant to section
781(b)(1)(C) of the Act.

(D) Whether the Value of the
Merchandise Produced in the Foreign
Country to Which the Order Applies Is
a Significant Portion of the Total Value
of the Merchandise Exported to the
United States

Under section 781(b)(1)(D) of the Act,
the value of the merchandise produced
in the foreign country to which the
Order applies must be a significant
portion of the total value of the
merchandise sold in the United States
in order to find circumvention. The
major parts and components that consist
of the total value of the cut-to-length
tissue paper sold in the United States
are: PRC-origin jumbo rolls, inks and
dyes, and packaging materials. As
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discussed in the section of “Whether
Merchandise Sold in The United States
is Completed or Assembled in Another
Foreign Country From Merchandise
Which Is Subject to the Order or
Produced In the Foreign Country That Is
Subject to the Order,” in all instances
the PRC-origin jumbo rolls are imported
from Guilin Qifeng, which is located in
the PRC. Additionally, the value of the
PRC-origin jumbo rolls is approximately
an average value of 66 percent of the
total value of the finished merchandise.®
As discussed above, although the value
of the processing conducted in Vietnam
is not small, we find that the value of
the PRC-origin jumbo rolls constitutes a
great majority of the value of the
finished merchandise. Based on our
analysis, the value of the PRC-origin
jumbo rolls taken as a whole constitutes
a significant portion of the value of the
finished product ultimately sold in the
United States.

Other Factors To Consider

In making a determination whether to
include merchandise assembled or
completed in a foreign country within
an order, section 781(b)(3) of the Act
instructs us to take into account such
factors as: (A) The pattern of trade,
including sourcing patterns; (B) whether
affiliation exists between the exporter of
the merchandise and the person who
uses the merchandise to assemble or
complete in the foreign country the
merchandise that is sold in the United
States; and (C) whether imports into the
foreign country of the merchandise
described in section 781(b)(1)(B) have
increased since the initiation of the
original investigation. Each of these
factors is examined below.

(A) Pattern of Trade and Sourcing

The first factor to consider under
section 781(b)(3) is changes in the
pattern of trade, including changes in
the sourcing patterns. To evaluate the
pattern of trade in this case, we
examined Quijiang’s source channel of
jumbo rolls. According to Quijiang, it
started sourcing PRC-origin jumbo rolls
from Guilin Qifeng in July 2004 to
produce tissue paper products that
Quijiang exported to the United States.
See Quijiang’s First Questionnaire
Response, at 12. Additionally, the
record of this circumvention inquiry
shows that between July 2004 and July
2006, Quijiang did not purchase PRC-
origin jumbo rolls from any other
supplier. See id., at Exhibit 11;
Quijiang’s Sixth Questionnaire

9Because this information is business
proprietary, we have ranged the values by plus or
minus 10 percent.

Response, at 13 and Appendix S6-16.
Based on the facts on the record, we
find that the fact that Quijiang sourced
jumbo rolls from a PRC supplier to
produce tissue paper products, which
were exported to the United States,
supports a finding that circumvention
was occurring during this period.1°

We also examined the timing and
quantities of Quijiang’s exports to the
United States of tissue paper that were
produced from PRC-origin jumbo rolls
since the initiation of the LTFV
investigation in March 2004. A review
of Quijiang’s monthly total exports
shows that from July 2004 to July 2006,
Quijiang’s exports of tissue paper
products produced from PRC-origin
rolls to the United States consisted of
the majority of Quijiang’s total monthly
exports. See Quijiang’s Fifth
Questionnaire Response, at Exhibit 6.
These data indicate that the monthly
volume of Quijiang’s exports of tissue
paper products produced from PRC-
origin jumbo rolls to the United States
was significant subsequent to the
initiation of the LTFV investigation.
Additionally, we examined the timing
and quantities of exports of tissue paper
from the PRC to the United States
between 2004 and 2006, and exports of
tissue paper from Vietnam to the United
States between 2004 and 2006. A review
of the data shows that PRC exports of
tissue paper to the United States
decreased by 59.2 percent between 2004
and 2006, whereas Vietnam exports of
tissue paper to the United States
increased by 1739.11 percent between
2004 and 2006. See Analysis
Memorandum. Accordingly, the data
show that PRC exports have decreased
significantly whereas Vietnamese
exports have increased significantly
since the initiation of the LTFV
investigation. Therefore, based on the
facts on the record, we find that the
pattern of trade has changed since the

10 The Department recognizes that Petitioner
submitted comments on February 4, 2008, alleging
that Quijiang, contrary to its own declarations,
continued to import semi-completed tissue paper
products from the PRC after July 2006. However,
the Department finds Petitioner’s evidence in
support of its allegations to be inconclusive.
Accordingly, a factual finding that Quijiang was not
truthful in its statements to the Department with
respect to this issue is not warranted. Thus, the
Department cannot conclude either as a factual
matter or based upon an adverse inference resulting
from Quijiang’s failure to cooperate to the best of
its ability that all exports of subject merchandise by
Quijiang were produced from Chinese-origin semi-
finished tissue paper products. However, if the
Department reaches a final determination of
circumvention in this proceeding, the 2007/2008
administrative review will cover all of Quijiang’s
entries as of the date of initiation of this
circumvention inquiry, and the Department will
further investigate the issue of origin of all covered
entries in the context of such review.

initiation of the LTFV investigation and
the imposition of the Order and thus,
supports a finding that circumvention
has occurred.

(B) Affiliation

The second factor to consider under
section 781(b)(3) of the Act is whether
the manufacturer or exporter of the
tissue paper is affiliated with the entity
that assembles or completes the
merchandise sold in the United States
from the imported PRC-origin jumbo
rolls. Generally, we consider
circumvention to be more likely to
occur when the manufacturer of the
covered merchandise is related to the
third country assembler and is a critical
element in our evaluation of
circumvention. See Color Picture Tubes
From Canada, Japan, Republic of Korea
& Singapore: Negative Final
Determinations of Circumvention of
Antidumping Duty Orders, 56 FR 9667
(March 7, 1991) and accompanying
Issues and Decision Memorandum at
Comment 8. The record evidence of this
circumvention inquiry indicates that the
Vietnamese assembler, Quijiang, which
converted the PRC-origin jumbo rolls
into tissue paper products, is a wholly-
owned subsidiary of Guilin Qifeng. See
Quijiang’s First Questionnaire
Response, at 4. Accordingly, because
Quijiang is 100 percent owned by Guilin
Qifeng, we find that Quijiang and Guilin
Qifeng are affiliated, pursuant to section
771(33) of the Act. Additionally, the
record evidence shows that Guilin
Qifeng was Quijiang’s sole supplier of
PRC-origin jumbo rolls. See Quijiang’s
Second Questionnaire Response, at 3. In
sum, we find that the record evidence
demonstrates that the relationship
between Quijiang and Guilin Qifeng
supports a finding that circumvention of
the Order may have occurred during the
period of investigation.

(C) Whether Imports Have Increased

The third factor to consider under
section 781(b)(3) is whether imports
into the foreign country of the
merchandise described in section
781(b)(1)(B) have increased since the
initiation of the original investigation.
Generally, we consider circumvention
to be more likely when imports of
jumbo rolls, the merchandise imported
from the PRC, have increased into
Vietnam. Because Quijiang was not
established until June 2004, we
reviewed Quijiang’s imports of PRC-
origin jumbo rolls from July 2004,
which was when it began importing
PRC-origin jumbo rolls, to the issuance
of the Order, and compared these
imports to those after the issuance of the
Order. See Quijiang’s First
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Questionnaire Response, at Exhibit 11.
The Department finds that Quijiang’s
imports of PRC-origin jumbo rolls were
at their highest levels in the months
after the issuance of the Order through
July 2006. Id.

Additionally, the Department
obtained PRC export data of tissue paper
products to Vietnam since 2004, which
was the year that the LTFV investigation
was initiated. The Department has
obtained PRC export data of HTS
4802.54, which is defined as “Paper/
Paperboard (Excluding Mechanical
Fibers), Weighing <40 grams.” 11
Although HTS 4802.54 does not
necessarily provide export data specific
to jumbo rolls, the Department finds
that it is reasonable to assume that at
least a portion of the data contains
exports of jumbo rolls and thus, are the
best available data in determining PRC
exports of jumbo rolls.

In reviewing PRC exports of HTS
4802.54 between 2003 and 2006, the
Department finds that PRC exports to
Vietnam have steadily increased since
the initiation of the LTFV investigation.
See Analysis Memorandum.
Specifically, the Department finds that
the PRC total exports to Vietnam
increased by 41.12 percent between
2003 and 2006. This increase
corresponds with the initiation of the
LTFV investigation and issuance of the
Order. Accordingly, we find that both
the increase in Quijiang’s imports of
PRC-origin jumbo rolls and the increase
in PRC exports to Vietnam since the
initiation of the LTFV investigation
supports a finding that circumvention
may have occurred.

Summary of Statutory Analysis

As discussed above, in order to make
an affirmative determination of
circumvention, all the elements under
sections 781(b)(1) of the Act must be
satisfied, taking into account the factors
under section 781(b)(2). In addition,
section 781(b)(3) of the Act instructs the
Department to consider, in determining
whether to include merchandise
assembled or completed in a foreign
country within the scope of an order,
such factors as: Pattern of trade,
affiliation, and whether imports into the
foreign country of the merchandise
described in section 781(b)(1)(B) have
increased after the initiation of the
investigation. Pursuant to section
781(b)(1) of the Act, we find that the
merchandise sold in the United States is
within the same class or kind of

11 The Department has obtained PRC export data
for jumbo rolls using 4802.54 because HTS 4802.54
includes exports for both finished tissue paper and
jumbo rolls, which are classified under this HTS
category.

merchandise that is subject to the Order
and was completed or assembled in a
third country. Additionally, pursuant to
section 781(b)(2), we find that the
process or assembly of the PRC-origin
jumbo rolls to cut-to-length tissue paper
by Quijiang is minor and insignificant.
Furthermore, in accordance with section
781(b)(1)(D) and 781(b)(1)(E) of the Act,
we find that the value of the
merchandise produced in the PRC is a
significant portion of the total value of
the merchandise exported to the United
States and that action is appropriate to
prevent evasion of the Order. Thus, we
find affirmative evidence of
circumvention in accordance with
section 781(b)(1) and (2) of the Act.
Moreover, we find the factors required
by section 781(b)(3) of the Act indicate
that there is circumvention of the Order.
Consequently, our statutory analysis
leads us to find that during the period
of time examined there was
circumvention of the Order as a result
of Quijiang’s conversion of the PRC-
origin jumbo rolls to cut-to-length tissue
paper in Vietnam, as discussed above.

Suspension of Liquidation

In accordance with section 733(d) of
the Act, the Department will direct CBP
to suspend liquidation and to require a
cash deposit of estimated duties, at the
PRC-wide rate, on all unliquidated
entries of certain tissue paper products
produced by Quijiang that were entered,
or withdrawn from warehouse, for
consumption from on or after September
5, 2006, the date of initiation of the
circumvention inquiry, through the date
of publication of the preliminary
determination, with the exception
described below.

After consideration of Petitioner’s
comments between January 8, 2007, and
April 3, 2008, arguing that the
Department should not allow Quijiang
to certify that these entries of tissue
paper products are not produced from
PRC-origin jumbo rolls, the Department
notes that no party on the record has
contested that Quijiang itself now in
Vietnam produces jumbo rolls suitable
for conversion into the tissue paper
products meeting the physical
description of products subject to the
scope of the Order. Given that some of
Quijiang’s tissue paper products may be
made from Vietnamese-origin jumbo
rolls, and given that the Department
does not consider it appropriate to
suspend liquidation of such non-subject
merchandise, the Department finds it
appropriate to follow precedent and
permit certification as described below.
See Circumvention and Scope Inquiries
of the Antidumping Duty Order on
Certain Frozen Fish Fillets from the

Socialist Republic of Vietnam: Partial
Affirmative Final Determination of
Circumvention of the Antidumping Duty
order, Partial Final Determination of
Circumvention Inquiry and Final
Rescission of Scope Inquiry, 71 FR
38608 (July 7, 2006) and accompanying
Issues and Decision Memorandum at
Comment 3. However, in the event of a
final determination of circumvention,
the Department will expand the third
administrative review period back to
September 5, 2006, the date of initiation
of this circumvention inquiry, to
include all of Quijiang’s entries covered
by this determination. In addition, we
hereby serve notice to Quijiang that
such certified entries are subject to
verification by the Department. The
Department will examine any records
Quijiang maintains in its normal course
of business, or any information placed
on the record, supporting or calling into
question its certifications that no PRC-
origin jumbo rolls were used in the
production of its tissue paper products.

For all entries of certain tissue paper
products produced by Quijiang that
entered on or after the date of the
publication of the Initiation, the
Department will instruct CBP to allow
Quijiang to certify that no PRC-origin
jumbo rolls were used in the production
of the certain tissue paper products. The
Department will not request that CBP
suspend liquidation, or require a cash
deposit of estimated duties, at the PRC-
wide rate, for any entries of certain
tissue paper products accompanied by
the certification in Appendix I in this
notice. However, the Department will
direct CBP to suspend liquidation and
to require a cash deposit of estimated
duties, at the PRC-wide rate of 112.64
percent of any entries of certain tissue
paper products not accompanied by the
attached certification in Appendix I of
this notice.

Notification to the International Trade
Commission

The Department, consistent with
section 781(e) of the Act, has notified
the International Trade Commission
(“ITC”) of this preliminary
determination to include the
merchandise subject to this inquiry
within the antidumping duty order on
certain tissue paper products from the
PRC. Pursuant to section 781(e) of the
Act, the ITC may request consultations
concerning the Department’s proposed
inclusion of the subject merchandise. If,
after consultations, the ITC believes that
a significant injury issue is presented by
the proposed inclusion, it will have 15
days to provide written advice to the
Department.
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Public Comment

Interested parties may submit
publicly available information to value
the FOPs within 15 days after the date
of publication of the preliminary
determination.2 Case briefs from
interested parties may be submitted no
later than 40 days from the publication
of this notice. A list of authorities used
and an executive summary of issues
should accompany any briefs submitted
to the Department. This summary
should be limited to five pages total,
including footnotes. Rebuttal briefs
limited to issues raised in the initial
comments may be filed no later than 45
days after the publication of this notice.

Interested parties who wish to request
a hearing, or to participate if one is
requested, must submit a written
request to the Assistant Secretary for
Import Administration, U.S. Department
of Commerce, Room 1870, within 25
days after the date of publication of this
notice. Requests should contain the
party’s name, address, and telephone
number, the number of participants, and
a list of the issues to be discussed. At
the hearing, each party may make an
affirmative presentation only on issues
raised in that party’s case brief and may
make rebuttal presentations only on
arguments included in that party’s
rebuttal brief. We intend to hold a
hearing, if requested, no later than 50
days after the publication of this notice.

Final Determination

The final determination with respect
to this circumvention inquiry will be
issued no later than ninety days from
the publication of this notice, including
the results of the Department’s analysis
of any written comments.

This affirmative preliminary
circumvention determination is
published in accordance with section
781(b) of the Act and 19 CFR 351.225.

12In accordance with 19 CFR 351.301(c)(1), for
the final determination of this circumvention
inquiry, interested parties may submit factual
information to rebut, clarify, or correct factual
information submitted by an interested party less
than ten days before, on, or after, the applicable
deadline for submission of such factual
information. However, the Department notes that 19
CFR 351.301(c)(1) permits new information only
insofar as it rebuts, clarifies, or corrects information
recently placed on the record. The Department
generally cannot accept the submission of
additional, previously absent-from-the-record
alternative surrogate value information pursuant to
19 CFR 351.301(c)(1). See Glycine from the People’s
Republic of China: Final Results of Antidumping
Duty Administrative Review and Final Rescission,
in Part, 72 FR 58809 (October 17, 2007) and
accompanying Issues and Decision Memorandum at
Comment 2.

Dated: April 15, 2008.
David M. Spooner,
Assistant Secretary for Import
Administration.
Attachment I

Certification of Vietnam Quijiang Paper
Co., Ltd.

Certification to U.S. Customs and
Border Protection

1. Vietnam Quijiang Paper Co., Ltd.
(“Vietnam Quijiang”) hereby certifies
that the certain tissue paper products
being exported and subject to this
certification were not produced from
Chinese origin jumbo rolls.

2. By signing this certificate, Vietnam
Quijiang also hereby agrees to maintain
sufficient documentation supporting the
above statement such as country of
origin certificates for all jumbo rolls
used to process the exported certain
tissue paper products. Further, Vietnam
Quijiang agrees to submit to verification
of the underlying documentation
supporting the above statement.
Vietnam Quijiang agrees that failure to
submit to verification of the
documentation supporting these
statements will result in immediate
revocation of certification rights and
that Vietnam Quijiang will be required
to post a cash deposit equal to the
China-wide entity rate on all entries of
certain tissue paper products. In
addition, if the Department of
Commerce identifies any
misrepresentation or inconsistencies
regarding the certifications, Vietnam
Quijiang recognizes that the matter may
be reported to the U.S. Customs and
Border Protection by the Department for
possible enforcement action.

Signature:

Printed Name:

Title:

[FR Doc. E8-8679 Filed 4-21-08; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[C-570-913]

Notice of Preliminary Negative
Determination of Critical
Circumstances: Certain New
Pneumatic Off-the-Road Tires From the
People’s Republic of China

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(the Department) has preliminarily
determined that critical circumstances
do not exist with respect to imports of

certain pneumatic off-the-road (OTR)
tires from the People’s Republic of
China (PRC).

EFFECTIVE DATE: April 22, 2008.

FOR FURTHER INFORMATION CONTACT:
Scott Lindsay, AD/CVD Operations,
Office 6, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW.,
Washington, DC 20230; telephone: (202)
482—0780.

SUPPLEMENTARY INFORMATION:

Period of Investigation

The period for which we are
measuring subsidies, or the period of
investigation (P01), is calendar year
2006.

Scope of Investigation

The products covered by the scope of
this investigation are new pneumatic
tires designed for off-the-road (OTR) and
off-highway use, subject to exceptions
identified below. Certain OTR tires are
generally designed, manufactured and
offered for sale for use on off-road or off
highway surfaces, including but not
limited to, agricultural fields, forests,
construction sites, factory and
warehouse interiors, airport tarmacs,
ports and harbors, mines, quarries,
gravel yards, and steel mills. The
vehicles and equipment for which
certain OTR tires are designed for use
include, but are not limited to: (1)
Agricultural and forestry vehicles and
equipment, including agricultural
tractors,! combine harvesters,?
agricultural high clearance sprayers,3
industrial tractors,* log-skidders,5
agricultural implements, highway-
towed implements, agricultural logging,
and agricultural, industrial, skid-steers/
mini-loaders;® (2) construction vehicles
and equipment, including earthmover
articulated dump products, rigid frame

1 Agricultural tractors are four-wheeled vehicles
usually with large rear tires and small front tires
that are used to tow farming equipment.

2 Combine harvesters are used to harvest crops
such as corn or wheat.

3 Agricultural sprayers are used to irrigate
agricultural fields.

4 Industrial tractors are four-wheeled vehicles
usually with large rear tires and small front tires
that are used to tow industrial equipment.

5 A log skidder has a grappling lift arm that is
used to grasp, lift and move trees that have been
cut down to a truck or trailer for transport to a mill
or other destination.

6 Skid-steer loaders are four-wheel drive vehicles
with the left-side drive wheels independent of the
right-side drive wheels and lift arms that lie
alongside the driver with the major pivot points
behind the driver’s shoulders. Skid-steer loaders are
used in agricultural, construction and industrial
settings.
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haul trucks,” front endloaders,? dozers,?
lift trucks, straddle carriers,10 graders,1?
mobile cranes, compactors; and (3)
industrial vehicles and equipment,
including smooth floor, industrial,
mining, counterbalanced lift trucks,
industrial and mining vehicles other
than smooth floor, skid-steers/mini-
loaders, and smooth floor off-the-road
counterbalanced lift trucks.12 The
foregoing list of vehicles and equipment
generally have in common that they are
used for hauling, towing, lifting, and/or
loading a wide variety of equipment and
materials in agricultural, construction
and industrial settings. The foregoing
descriptions are illustrative of the types
of vehicles and equipment that use
certain OTR tires, but are not
necessarily all-inclusive. While the
physical characteristics of certain OTR
tires will vary depending on the specific
applications and conditions for which
the tires are designed (e.g., tread pattern
and depth), all of the tires within the
scope have in common that they are
designed for off-road and off-highway
use. Except as discussed below, OTR
tires included in the scope of the
petitions range in size (rim diameter)
generally but not exclusively from 8
inches to 54 inches. The tires may be
either tube-type or tubeless, radial or
non-radial, and intended for sale either
to original equipment manufacturers or
the replacement market. Specifically
excluded from the scope are new
pneumatic tires designed, manufactured
and offered for sale primarily for on-
highway or on-road use, including

7 Haul trucks, which may be either rigid frame or
articulated (i.e., able to bend in the middle) are
typically used in mines, quarries and construction
sites to haul soil, aggregate, mined ore, or debris.

8 Front loaders have lift arms in front of the
vehicle. It can scrape material from one location to
another, carry material in its bucket or load
material into a truck or trailer.

9 A dozer is a large four-wheeled vehicle with a
dozer blade that is used to push large quantities of
soil, sand, rubble, etc., typically around
construction sites. They can also be used to perform
“rough grading” in road construction.

10 A straddle carrier is a rigid frame, engine-
powered machine that is used to load and offload
containers from container vessels and load them
onto (or off of) tractor trailers.

11 A grader is a vehicle with a large blade used
to create a flat surface. Graders are typically used
to perform “finish grading.” Graders are commonly
used in maintenance of unpaved roads and road
construction to prepare the base course onto which
asphalt or other paving material will be laid.

12 A counterbalanced lift truck is a rigid frame,
engine-powered machine with lift arms that has
additional weight incorporated into the back of the
machine to offset or counterbalance the weight of
loads that it lifts so as to prevent the vehicle from
overturning. An example of a counterbalanced lift
truck is a counterbalanced fork lift truck.
Counterbalanced lift trucks may be designed for use
on smooth floor surfaces, such as a factory or
warehouse, or other surfaces, such as construction
sites, mines, etc.

passenger cars, race cars, station
wagons, sport utility vehicles, minivans,
mobile homes, motorcycles, bicycles,
on-road or on-highway trailers, light
trucks, and trucks and buses. The
subject merchandise is currently
classifiable under Harmonized Tariff
Schedule of the United States (HTSUS)
subheadings: 4011.20.10.25,
4011.20.10.35, 4011.20.50.30,
4011.20.50.50, 4011.61.00.00,
4011.62.00.00, 4011.63.00.00,
4011.69.00.00, 4011.92.00.00,
4011.93.40.00, 4011.93.80.00,
4011.94.40.00, and 4011.94.80.00. While
HTSUS subheadings are provided for
convenience and Customs purposes, our
written description of the scope is
dispositive.

Case History

This investigation was initiated on
August 7, 2007. See Certain New
Pneumatic Off-the-Road Tires From the
People’s Republic of China: Initiation of
Countervailing Duty Investigation, 72 FR
44122 (August 7, 2007) (Initiation
Notice). The preliminary determination
was published on December 17, 2007.
See Certain New Pneumatic Off-the-
Road Tires From the People’s Republic
of China: Preliminary Affirmative
Countervailing Duty Determination, 72
FR 71360 (December 17, 2007)
(Preliminary Determination). On March
11, 2008, Titan Tire Corporation and
United Steel, Paper and Forestry,
Rubber, Manufacturing, Energy Allied
Industrial and Service Workers
International Union, AFL-CIO-CLC
(Petitioners) alleged that critical
circumstances exist with respect to
imports of OTR tires from the PRC. See
Petitioners’ March 11, 2008 submission
(Allegation of Critical Circumstances).
On March 28, 2008, GPX/Hebei
Starbright Tire Co., Ltd. (Starbright),
Tianjin United Tire & Rubber
International Co., Ltd. (TUTRIC), and
Guizhou Tyre Co., Ltd. (Guizhou), the
respondents, timely submitted data for
the requested time period. Pursuant to
the Department’s supplementary request
for their data in quantity of tires,
Starbright and TUTRIC provided
additional data on April 2, 2008.

Comments of the Parties

In their Allegation of Critical
Circumstances, Petitioners contend
there have been massive imports of
subject tires since the filing of the
petition, which have been exported by
Starbright, TUTRIC, and Guizhou.
Petitioners provide U.S. Customs and
Border Protection Automated Manifest
entry data of OTR tires for each of the
three respondents. Petitioners argue that
these data demonstrate that Starbright’s,

TUTRIC’s, and Guizhou’s imports
increased more than the fifteen percent
required to be considered “massive”
under section 351.206(h)(2) of the
Departments regulations. See Allegation
of Critical Circumstances, Attachment 1.
In addition, Petitioners allege that
there is a reasonable basis to believe or
suspect that alleged subsidies in this
investigation are inconsistent with the
WTO Agreement on Subsidies and
Countervailing Measures (Subsidies
Agreement). See Allegation of Critical
Circumstances at 5-6. With regard to the
subsidy programs, Petitioners allege that
a number of the subsidies under
investigation are contingent on export
performance or import substitution.13
Petitioners note that while none of these
programs were found to provide a
countervailable benefit in the
preliminary determination, a critical
circumstances determination need only
be based on “alleged”” countervailable
subsidies (not necessarily preliminarily
countervailable) that are inconsistent
with the Subsidies Agreement. In
addition, Petitioners argue that even if
the Department only considers the
preliminarily countervailed subsidies in
making its preliminary critical
circumstances determination, the
Department still should consider their
allegation in the final critical
circumstances determination.4

Analysis

Section 703(e)(1) of the Tariff Act of
1930, as amended (“the Act”), provides
that the Department will preliminarily
determine that critical circumstances
exist if there is a reasonable basis to
believe or suspect that: (A) the alleged
countervailable subsidy is inconsistent
with the Subsidies Agreement, and (B)
there have been massive imports of the
subject merchandise over a relatively
short period.

In determining whether an alleged
countervailable subsidy is inconsistent
with the Subsidies Agreement, the
Department limits its critical
circumstances findings to those

13 Specifically, Petitioners cite the foreign
currency retention scheme, preferential tax policies
for export-oriented FIEs, income tax refund for
reinvestment of FIE profits in export-oriented
enterprises, tax benefits for FIEs in encouraged
industries that purchase domestic origin machinery,
and VAT export rebates. In addition, with respect
to the Provision of Land for Less Than Adequate
Remuneration to SOEs, we noted in the Preliminary
Determination that business proprietary
information indicated that local authorities may
have based their approval of Hebei Tire’s asset sale
in part on the export performance of Starbright (see
Section B of the Preliminary Determination).

14 The final critical circumstances finding may be
affirmative, even if the preliminary critical
circumstances finding is negative. See section
705(a)(2) of the Act.
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subsidies contingent on export
performance or use of domestic over
imported goods (i.e., those prohibited
under Article 3 of the Subsidies
Agreement).15

Section 351.206(h)(1) of the
Department’s regulations provides that,
in determining whether imports of the
subject merchandise have been
“massive,” the Department normally
will examine: (i) The volume and value
of the imports; (ii) seasonal trends; and
(iii) the share of domestic consumption
accounted for by the imports. In
addition, the Department will not
consider imports to be massive unless
imports during the “relatively short
period” (“‘comparison period”) have
increased by at least 15 percent
compared to imports during an
“immediately preceding period of
comparable duration” (“base period”).
See 19 CFR 351.206(h)(2).

Section 351.206(i) of the Department’s
regulations defines ‘‘relatively short
period” as normally being the period
beginning on the date the proceeding
commences (i.e., the date the petition is
filed) and ending at least three months
later. However, if the Department finds
that importers, exporters, or producers
had reason to believe, at some time prior
to the beginning of the proceeding, that
a proceeding was likely, then the
Department may consider a period of
not less than three months from that
earlier time. See 19 CFR 35 1.206(i).

In our preliminary determination, the
subsidies found countervailable were
not determined to be contingent on
export performance or import
substitution.1® See Preliminary
Determination. Thus, pursuant to
section 703(e)(1)(A) of the Act, the first
requirement needed to affirmatively
find critical circumstances has not been
met, and the Department need not reach
the issue of massive imports.

However, at the time of the
preliminary determination, there were
four programs for which additional
information was required before the
Department could make any finding

15 See, e.g., Final Affirmative Countervailing Duty
Determination and Final Negative Critical
Circumstances Determination Carbon and Certain
Alloy Steel Wire Rod from Germany, 67 FR 55808,
55809 (August 30, 2002).

16 The programs preliminarily determined to
provide a countervailable benefit are Government
Policy Lending, Provision of Land for Less Than
Adequate Remuneration to SOEs, Tax Subsidies to
FIEs in Specifically Designated Geographic Areas,
Local Income Tax Exemption and Reduction
Programs for “Productive” PIEs, VAT and Tariff
Exemptions for FIEs and Certain Domestic
Enterprises Using Imported Equipment in
Encouraged Industries, the State Key Technologies
Renovation Project Fund, and Provision of Natural
and Synthetic Rubber by SOEs for Less Than
Adequate Remuneration.

regarding their countervailability. These
programs do not appear to be contingent
on export performance or import
substitution. However, if in the final
determination the Department finds that
any of these four programs, or any of the
previously alleged subsidy programs,
are countervailable and are contingent
on export performance or import
substitution, the Department will revisit
the issue of massive imports as
necessary.

In the event that the Department
needs to determine whether there have
been massive imports, we have
collected the following information: (1)
The evidence presented in the
Petitioners’ March 11, 2008 submission;
(2) Respondents’ monthly shipment data
for November 2006 to November 2007;
and (3) U.S. import data for the subject
merchandise for 2004-2007, as reported
by the International Trade Commission
(ITC) (http://dataweb.usitc.gov). The
ITC data relied on in this analysis do
not necessarily exclude those products
not falling within the scope of this
proceeding (i.e., OTR tires for light and
medium trucks/buses or with a rim
diameter equal to or exceeding 39
inches).

Conclusion

Given the analysis above, we
preliminarily determine critical
circumstances do not exist for imports
of OTR tires from the PRC. We will
make a final determination concerning
critical circumstances for OTR tires
from the PRC when we make our final
countervailable subsidy determination
in this investigation, no later than July
7, 2008.

International Trade Commission
Notification

In accordance with section 703(f) of
the Act, we will notify the ITC of our
determination. This determination is
issued and published pursuant to
sections 703(f) and 777(i)(1) of the Act.

Dated: April 11, 2008.

David M. Spooner,

Assistant Secretary for Import
Administration.

[FR Doc. E8—8433 Filed 4-21-08; 8:45 am]
BILLING CODE 3510-DS-M

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

[Docket Number: 070927542-8456—-02]

Voting Equipment Evaluations Phase Il

AGENCY: National Institute of Standards
and Technology, United States
Department of Commerce.

ACTION: Notice; Reopening of
submission period.

SUMMARY: The National Institute of
Standards and Technology (NIST),
United States Department of Commerce,
is reopening for 30 days the period for
submitting requests and executed letters
of understanding from voting equipment
manufacturers. NIST is reopening this
submission period based on requests
received from the manufacturers for an
extension of the submission period.

DATE: Submissions must be received no
later than May 22, 2008. Submissions
received between March 18, 2008 and
the date of publication of this notice are
deemed to be timely.

ADDRESSES: Requests to participate and
executed letters of understanding must
be submitted to Mr. Allan Eustis,
Information Technology Laboratory,
National Institute of Standards and
Technology, Mail Stop 8970,
Gaithersburg, MD 20899-8970;
telephone number (301) 975-5099.

FOR FURTHER INFORMATION CONTACT: Mr.
Allan Eustis, Information Technology
Laboratory, National Institute of
Standards and Technology, Mail Stop
2970, Gaithersburg, MD 20899-2970;
telephone number (301) 975-5099.

SUPPLEMENTARY INFORMATION: In the
Federal Register of November 19, 2007
(72 FR 65012), NIST solicited interest in
Phase II of the benchmark research for
voting equipment certified or submitted
for certification to the 2005 Voluntary
Voting System Guidelines. Interested
parties were given until March 18, 2007
to submit executed letters of
understanding.

A manufacturer of voting systems
submitted a written request for
extension due to the current workload
for all election manufacturers in the
2008 state primary season leading up to
the Presidential election. There was not
sufficient time to ascertain details of the
Phase II research and respond to the
request for an executed letter of
understanding. To be responsive to
these concerns, and to ensure that the
voting system manufacturers have
sufficient time to respond to the request,
NIST is allowing submission for an
additional 30 days.



Federal Register/Vol. 73, No. 78/Tuesday, April 22, 2008/ Notices

21591

Dated: April 16, 2008.
James M. Turner,
Deputy Director.
[FR Doc. E8—8681 Filed 4—21-08; 8:45 am]|
BILLING CODE 3510-13-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XH27

Endangered and Threatened Species;
Take of Anadromous Fish

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Applications for scientific
research permits, permit modifications,
and renewals.

SUMMARY: Notice is hereby given that
NMFS has received 15 scientific
research permit application requests
relating to Pacific salmon. The proposed
research is intended to increase
knowledge of species listed under the
Endangered Species Act (ESA) and to
help guide management and
conservation efforts.

DATES: Comments or requests for a
public hearing on the applications must
be received at the appropriate address or
fax number (see ADDRESSES) no later
than 5 p.m. Pacific standard time on
May 22, 2008.

ADDRESSES: Written comments on the
applications should be sent to the
Protected Resources Division, NMFS,
1201 NE Lloyd Blvd., Suite 1100,
Portland, OR 97232-1274. Comments
may also be sent via fax to 503-230—
5441 or by e-mail to
resapps.nwr@NOAA.gov.

FOR FURTHER INFORMATION CONTACT:
Garth Griffin, Portland, OR (ph.: 503—
231-2005, Fax: 503—-230-5441, e-mail:
Garth.Griffin@noaa.gov). Permit
application instructions are available
from the address above.

SUPPLEMENTARY INFORMATION:
Species Covered in This Notice

The following listed species are
covered in this notice:

Chinook salmon (Oncorhynchus
tshawytscha): threatened lower
Columbia River (LCR), threatened upper
Willamette River (UWR), endangered
upper Columbia River (UCR), threatened
Snake River (SR) spring/summer (spr/
sum), threatened SR fall, threatened
Puget Sound (PS).

Chum salmon (O. keta): threatened
Columbia River (CR), threatened Hood
Canal summer (HCS).

Steelhead (O. mykiss): threatened
LCR, threatened UWR, threatened
middle Columbia River (MCR),
threatened SR, endangered UCR,
threatened PS.

Coho salmon (O. kisutch): threatened
LCR, threatened Southern Oregon
Northern California Coasts (SONCC),
threatened Oregon Coast (OC).

Sockeye salmon (O. nerka):
endangered SR.

Authority

Scientific research permits are issued
in accordance with section 10(a)(1)(A)
of the ESA (16 U.S.C. 1531 et seq.) and
regulations governing listed fish and
wildlife permits (50 CFR 222-226).
NMFS issues permits based on findings
that such permits: (1) are applied for in
good faith; (2) if granted and exercised,
would not operate to the disadvantage
of the listed species that are the subject
of the permit; and (3) are consistent
with the purposes and policy of section
2 of the ESA. The authority to take
listed species is subject to conditions set
forth in the permits.

Anyone requesting a hearing on an
application listed in this notice should
set out the specific reasons why a
hearing on that application would be
appropriate (see ADDRESSES). Such
hearings are held at the discretion of the
Assistant Administrator for Fisheries,
NMFS.

Applications Received
Permit 1114 — Renewal

The Washington Department of Fish
and Wildlife (WFDW) is seeking to
renew permit 1114 for a period of five
years. The original permit was in place
for five years (63 FR 20169) with three
modifications (63 FR 43381, 65 FR
15314, 66 FR 38641); it expired on
December 31, 2002. The next Permit
1114 was also in place for five years and
expired on December 31, 2007. Under
the new Permit, the WDFW would
conduct a study that would annually
take juvenile, endangered UCR spring
Chinook salmon; and juvenile and adult
endangered UCR steelhead in the State
of Washington. Under this permit, the
WDFW would capture juvenile UCR
spring Chinook salmon and steelhead as
part of a long-term, ongoing smolt
monitoring program at Rock Island Dam
on the Columbia River. Under the new
permit (as with the old) the captured
smolts would be held for as long as 24
hours and all would be anesthetized,
sampled for data relating to their
species, size, origin (hatchery or

natural), and examined for the presence
of a coded wire tag (CWT) or passive
integrated transponder (PIT) tag. Some
of the captured fish would be examined
for evidence of gas bubble trauma (GBT)
and others would be implanted with a
PIT tag. All captured fish would be
allowed to recover before being released
in the dam’s tailrace. The WDFW also
expects to capture a few downstream-
migrating steelhead kelts during the
course of the trapping operation. These
fish would simply be anesthetized and
immediately moved to the lower
sections of the adult fishway where they
could recover on their own and
continue their migration. The WDFW
does not intend to kill any of the fish
being captured, but a small percentage
may die as a result of the research
activities.

The purpose of the research is to
provide important information
regarding what effects the annual mid-
and upper (Columbia) river water
allocation budget has on listed
salmonids. The data being collected
would be used to assess the effects of
the water allocation plan and thereby
improve smolt migration conditions
(e.g., through releasing adequate
amounts of upstream water during the
migration period) and increase listed
spring Chinook and steelhead survival
rates. Another important objective of the
program is to help resource managers
develop the Basin-wide database for
PIT-tagged salmonids and thus increase
what is known about smolt migration
timing and behavior in the Columbia
River system.

Permit 1134 — Renewal

The Columbia River Inter-Tribal Fish
Commission (CRITFC) is seeking to
renew Permit 1134, under which they
have been conducting research for more
than ten years. The original permit was
in place for five years (63 FR 30199)
with one amendment (67 FR 43909); it
expired on December 31, 2002. The next
permit was also in place for five years
expiring on December 31, 2007. The
CRITFC is now requesting a new five-
year permit to continue covering five
study projects that, among them, would
annually take adult and juvenile
threatened SR fall Chinook salmon;
adult and juvenile threatened SR spring/
summer Chinook salmon; and adult and
juvenile threatened SR steelhead in the
Snake River basin. There have been
some changes in the research over the
last ten years and these changes are
reflected in this application,
nonetheless, the projects proposed are
largely continuations of ongoing
research. They are: Project 1 — Adult
Spring/summer and Fall Chinook
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Salmon and Summer Steelhead Ground
and Aerial Spawning Ground Surveys;
Project 2 — Cryopreservation of Spring/
summer Chinook Salmon and Summer
Steelhead Gametes; Project 3 — Adult
Chinook Salmon Abundance Monitoring
Using Video Weirs, Acoustic Imaging,
and PIT tag Detectors in the South Fork
Salmon River; Project 4 — Snorkel,
Seine, fyke net, Minnow Trap, and
Electrofishing Surveys and Collection of
Juvenile Chinook Salmon and
Steelhead; and Project 5 Juvenile
Anadromous Salmonid Emigration
Studies Using Rotary Screw Traps.
Under these tasks, listed adult and
juvenile salmon would be variously (a)
observed/harassed during fish
population and production monitoring
surveys; (b) captured (using seines,
trawls, traps, hook-and-line angling
equipment, and electrofishing
equipment) and anesthetized; (c)
sampled for biological information and
tissue samples, (d) PIT-tagged or tagged
with other identifiers, (e) and released.
The CRITFC does not intend to kill any
of the fish being captured, but a small
percentage may die as a result of the
research activities.

The research has many purposes and
would benefit listed salmon and
steelhead in different ways. However, in
general, the studies are part of ongoing
efforts to monitor the status of listed
species in the Snake River basin and to
use that data to inform decisions about
land- and fisheries management actions
and to help prioritize and plan recovery
measures for the listed species. Under
the proposal, the studies would
continue to benefit listed species by
generating population abundance
estimates, allowing comparisons to be
made between naturally reproducing
populations and those being
supplemented with hatchery fish, and
helping preserve listed salmon and
steelhead genetic diversity.

Permit 1379 — Modification 1

The CRITFC is seeking to modify
Permit 1379. The CRITFC is currently
authorized to annually take listed
salmonids (endangered UCR Chinook
and steelhead; threatened MCR
steelhead; threatened LCR steelhead and
Chinoook; threatened LCR coho;
threatened SR Chinook and steelhead;
and endangered SR sockeye) while
conducting research designed to
increase what we know about the status
and productivity of various fish
populations, collect data on migratory
and exploitation (harvest) patterns, and
develop baseline information on various
population and habitat parameters in
order to guide salmonid restoration
strategies. The studies are: Project 1

Juvenile Upriver Bright Fall Chinook
Sampling at the Hanford Reach; Project
2 Adult Chinook, Sockeye, and Coho
Sampling at Bonneville Dam; and
Project 3 Adult Sockeye Sampling at
Tumwater Dam, Wenatchee River. They
wish to modify the permit by (a)
increasing the number of adult
steelhead they take during the activities
at Bonnevile Dam, and (b) ensuring that
tagging is a permitted activity during the
Hanford Reach sampling. They are also
asking to increase the number of SR
Chinook they handle but not the
number of mortalities.

The CRITFC is currently authorized to
obtain fish from the adult collection
facility at Bonneville Dam. The fish are
anesthetized, measured, examined for
marks, scale-sampled, and allowed to
return to the river. They use similar
techniques to sample listed fish at
Tumwater Dam on the Wenatchee River.
They use beach- and stick seines to
capture juvenile fish in the Hanford
reach of the Columbia River and are
seeking express authorization to tag
those fish. Under the other portions of
the research, CRITFC captures and
transports fish to a holding facility
where they are anesthetized, examined
for marks, adipose-clipped, coded wire
tagged, allowed to recover, and released.
The CRITFC wishes to be allowed to
continue all these activities along with
the modifications given above. They do
not intend to kill any of the fish being
captured but a small number may die as
an unintended result of the activities.

Permit 1422 — Renewal

The United States Forest Service
(USFS) is seeking to renew Permit 1422
for a period of five years. The permit
was originally in place for five years and
expired on December 31, 2007. Under
Permit 1422, the USFS was previously
authorized to annually take juvenile
endangered UCR Chinook salmon,
juvenile endangered UCR steelhead, and
juvenile threatened MCR steelhead
during research activities taking place at
various points in the Yakima, Methow,
Entiat, and Wenatchee River drainages
in Washington State. They wish to
continue those activities. Under the
renewed permit, the fish would be
captured (using minnow traps, hook-
and-line angling, and electrofishing
equipment), identified, and immediately
released. The purpose of the research is
to determine fish distribution in the
subbasins listed above. The research
would benefit the fish by giving land
managers information they need in
order to design forest management
activities (e.g., timber sales, grazing
plans, road building) in such a way as
to conserve listed species. The USFS

does not intend to kill any of the listed
fish being captured, but a small
percentage may die as an unintended
result of the research activities.

Permit 1465 — Renewal

The Idaho Department of
Environmental Quality (IDEQ) is asking
to renew Permit 1465 for a period of five
years. Their current permit expires on
December 31, 2008, but they wish to
renew it now and modify it slightly.
They are currently authorized to
annually take juvenile threatened SR
steelhead, threatened SR fall Chinook
salmon, threatened SR spr/sum Chinook
salmon, and endangered SR sockeye
salmon during the course of two
research projects designed to ascertain
the condition of many Idaho streams
and determine the degree to which they
meet certain critical stream health
parameters. Thus far, the fish have
largely been captured using backpack
electrofishing equipment (though boat
electrofishing equipment has also been
used), weighed and measured (some
may be anesthetized to limit stress), and
released. The IDEQ wishes to modify
their permit by including a greater
component of boat electrofishing, but
the number of fish they are proposing to
take would actually decrease from their
currently allotted levels.

The purposes of the research are to (a)
determine whether aquatic life is being
properly supported in Idaho’s rivers,
streams and lakes, and (b) assess the
overall condition of Idaho’s surface
waters. The fish would benefit from the
research because the data it produces
would be used to inform decisions
about how and where to protect and
improve water quality in the state. The
IDEQ does not intend to kill any of the
fish being captured, but a small
percentage may die as an unintended
result of the research activities.

Permit 1480 — Renewal

The United States Geological Survey
(USGS) is asking to renew Permit 1480
for a period of five years. Their current
permit expires on December 31, 2008,
but they wish to renew it now. They are
currently authorized to annually take
adult and juvenile endangered UCR
Chinook and steelhead in three
tributaries to the Methow River in
Washington State. The purpose of the
research is to monitor the contribution
these streams make to Chinook and
steelhead production in the Methow
subbasin both before and after human-
made passage barriers in the streams
have been removed. The research would
benefit the fish by generating
information on the effectiveness of such
restoration actions in the area, and that
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information, in turn, would be used to
guide other such efforts throughout the
region. The USGS proposes to capture
the fish using weirs/traps and backpack
electrofishing equipment anesthetize
them, PIT-tag them (if they are large
enough), allow them to recover, and
release them. Several instream PIT-tag
interrogation sites would be put into
place to monitor the fish in the
tributaries. In addition, tissue samples
would be taken from some of the fish.
The USGS does not intend to kill any
of the fish being captured, but a small
percentage may die as an unintended
result of the research activities.

Permit 1560 — Renewal

The USGS is asking to renew Permit
1480 for a period of five years. Their
current permit expires on December 31,
2008, but they wish to renew and
slightly modify it now. Permit 1560
currently authorizes the USGS to
annually take adult and juvenile
threatened LCR Chinook salmon,
threatened CR chum salmon, threatened
MCR steelhead, and threatened LCR
coho salmon in the White Salmon River,
Washington, a tributary to the lower
Columbia River. The USGS is seeking to
continue that research. The objectives of
the research are to (1) determine fish
assemblage composition and fish use in
the lower White Salmon River; (2)
assess salmonid growth and survival as
indices of productivity; (3) contribute to
U.S. Fish and Wildlife Service’s efforts
to characterize life history, genetics, and
health of Chinook stocks that currently
use the lower White Salmon River; and
(4) coordinate with ongoing sampling
efforts associated with dam removal
projects in the Elwah River system
(Olympic Peninsula, Washington). The
USGS would augment those objectives
slightly by adding a baseline analysis for
pathogens (disease) in the White River.

The study would benefit listed
salmonids by providing information on
the effects dam removal may have on
important fish species such as Chinook,
coho, steelhead, Pacific lamprey, bull
trout, and sea-run cutthroat trout. The
USGS proposes to conduct snorkel
surveys instead of capturing fish
whenever possible but they would also
capture fish using backpack
electrofishing equipment, traps, and
angling. The researchers wold then
anesthetise, measure, weigh and inspect
the fish for external diseases. The
researchers would also clip the fins of
some captured fish in order to collect
genetic tissues and gauge trapping
efficiency. The researchers would seek
to avoid adult salmonids, but some may
be handled as an unintentional result of
sampling. Some LCR Chinook fry would

be sacrificed for the disease analysis,
but otherwise the USGS does not intend
to kill the fish being captured
nonetheless, some juvenile fish may die
as an unintentional result of the
research activities.

Permit 1562 — Modification 1

The Oregon Department of
Environmental Quality (DEQ)
Laboratory and Environmental
Assessment Division is asking to modify
Permit 1562 a five-year research permit
to take adult and juvenile UWR Chinook
and steelhead; adult and juvenile LCR
Chinook, coho, and steelhead; adult and
juvenile CR chum; adult and juvenile
MCR steelhead; adult and juvenile SR
steelhead, fall-run Chinook, spring/
summer-run Chinook, and sockeye;
adult and juvenile OC coho; and adult
and juvenile SONCC coho during the
course of monitoring to evaluate the
status of the chemical, habitat, and
biological integrity of all perennial
streams (wadeable and non-wadeable)
across the United States. The
monitoring would be conducted as part
of the national Environmental
Monitoring and Assessment Program
(EMAP) which aims to advance the
science of ecological monitoring and
ecological risk assessment, guide
national monitoring with improved
scientific understanding of ecosystem
integrity and dynamics, and
demonstrate multi-agency monitoring
through large regional projects. EMAP
develops indicators to monitor the
condition of ecological resources. The
monitoring would benefit listed
salmonids by providing data and
assessments of fish habitat conditions
and ecological resources to decision-
makers and the public. Additionally,
The DEQ would be able to make
estimates of stream and river conditions
across Oregon with known statistical
confidences.

The DEQ proposes to capture (using
backpack and/or boat electrofishing),
identify, measure, and release juvenile
fish. Adult fish may be encountered but
would not be netted. The DEQ does not
intend to kill any of the fish being
captured, but a few may die as an
unintended result of the activities.

Permit 10111

The Oregon State University (OSU)
Department of Fisheries and Wildlife is
requesting a five-year research permit to
take adult and juvenile UWR Chinook
and steelhead during the course of
research designed to provide
information on the dynamics and use of
cold water refuges for anadromous
salmon and other cold water species.
The information would provide a more

rigorous understanding of thermal
regimes in river systems and offer
guidance for conservation and
restoration planning, and species
management. The study would benefit
listed salmonids by helping determine
whether the ecosystem services of cold
water habitats can be quantified and
incorporated into restoration and
conservation programs. The OSU
proposes to capture (using boat
electrofishing), identify, measure, and
release juvenile fish. Adult fish may be
encountered but would not be netted.
The OSU does not intend to kill any of
the fish being captured, but a few may
die as an unintended result of the
activities.

Permit 10114

The Science Applications
International Corporation (SAIC) is
requesting a five-year research permit to
take adult and juvenile PS Chinook and
steelhead, and adult and juvenile HCS
chum during research designed to
characterize bay sediments and identify
contaminated areas for future cleanup in
Puget Sound, Washington. The study
would ultimately benefit listed
salmonids by helping minimize their
exposure to contaminants during
cleanup of the impacted sediments. The
SAIC proposes to capture (using beach
seining and otter trawling), identify,
measure, enumerate, and release
juvenile and adult fish. The SAIC does
not intend to kill any of the fish being
captured, but a few may die as an
unintended result of the activities.

Permit 13374

The Bonneville Power Administration
(BPA) is seeking a five-year permit to
annually take juvenileMCR steelhead
during the course of research designed
to assess the current distribution and
health of the fish in Rock Creek,
Washington (a tributary to the Columbia
River). The research would benefit the
fish by helping managers plan recovery
actions in the area particularly the Rock
Creek Subbasin Recovery Planning
Group. The researchers would use
backpack electrofishing units to capture
the fish. The fish would then be
anesthetized, measured, and given PIT
tags. Some of the fish would also receive
fin clips for genetic sampling purposes.
Another portion of the fish would be
sacrificed to determine if any pathogens
are present in the population. Any fish
that die as an accidental result of the
capturing and tagging activities would
be used in place of fish that would have
been lethally taken for the pathogen
analysis.
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Permit 13375

Forest and Channel Metrics (FCM)
Inc. is seeking a two-year permit to
capture and handle juvenile UCR
Chinook and steelhead, LCR Chinook
and steelhead, SR Chinook (spr/sum)
and steelhead, PS Chinook, and LCR
coho salmon while conducting
headwater stream surveys over large
portions of Washington State. The
purpose of the research is to provide
owners of industrial forest lands and the
major state lands managers in
Washington with accurate maps of
where threatened and endangered
salmonids are on their various
properties. The work would benefit the
salmon and steelhead by helping land
managers plan and carry out their
activities in ways that would have the
smallest effect possible on the listed
fish. The fish would be captured using
backpack electrofishing equipment and
released without tagging or even
handling more than is necessary to
ensure that they have recovered from
the effects of being captured. The FCM
researchers do not intend to kill any
listed salmonids, but a small number
may die as an unintended result of the
activities.

Permit 13380

The Northwest Fisheries Science
Center (NWFSC) is seeking to annually
take natural juvenile SR spring/summer
Chinook salmon and SR steelhead in the
Salmon River subbasin, Idaho. This
research was authorized for the past five
years as part of Permit 1403, but the
researchers determined, upon expiration
of that permit in 2007, that they should
seek an individual permit for their
activities. The research is designed to
assess three alternative methods of
nutrient enhancement (Salmon
carcasses, carcass analogues, and
nutrient Pellets) on biological
communities in Columbia River
tributaries. In general, the purpose of
the research is to learn how salmonids
acquire nutrients from the carcasses of
dead spawners and test three methods
of using those nutrients to increase
growth and survival among naturally
produced salmonids. The research
would benefit the fish by helping
managers use nutrient enhancement
techniques to recover listed salmonid
populations. Moreover, managers would
gain a broader understanding of the role
marine-derived nutrients play in
ecosystem health as a whole. This, in
turn, would help inform management
decisions and actions intended to help
salmon recovery in the future.

Under the proposed research, the fish
would variously be (a) captured (using

seines, nets, traps, and possibly,
electrofishing equipment) and
anesthetized; (b) measured, weighed
and fin-clipped; (c) held for a time in
enclosures in the stream from which
they are captured; and (d) released.
Some fish would also be intentionally
killed as part of the research. It is also
likely that a small percentage of the fish
being captured would unintentionally
be killed during the process. In
addition, tissue samples would be taken
from adult carcasses found on
streambanks.

Permit 13381

The research proposed under this
permit was authorized for the past five
years as part of Permit 1406, but the
researchers determined, upon expiration
of that permit in 2007, that they should
seek an individual permit for their
activities. The NWFSC is therefore
requesting a five-year permit to annually
take juvenile threatened SR spr/sum
Chinook salmon and juvenile threatened
SR steelhead at various places in the
Salmon River drainage in Idaho and at
Little Goose Dam on the lower Snake
River. The listed fish would be
variously captured (using seines, dip
nets, and electrofishing), re-captured at
a smolt bypass facility, anesthetized,
tagged with PIT tags or otherwise
marked, tissue sampled, weighed,
measured, and released.

The purpose of the research is to
continue monitoring juvenile
outmigration behavior among steelhead
spr/sum Chinook salmon populations in
Idaho. The research would benefit the
fish by continuing to supply managers
with the information they need to
budget water releases at hydropower
facilities in ways that would help
protect migrating juveniles. Some
juvenile listed fish would be
intentionally killed as part of the
research. It is also likely that a small
percentage of the fish being captured
would unintentionally be killed during
the process.

Permit 13382

The research proposed under this
permit was authorized for the past five
years as part of Permit 1406, but the
researchers determined, upon expiration
of that permit in 2007, that they should
seek an individual permit for their
activities. The NWFSC is therefore
requesting a five-year permit to annually
take juvenile threatened SR spr/sum
Chinook salmon and natural, juvenile
threatened SR steelhead at various
places in the Snake River drainage in
Idaho and in various streams of
Southeast Washington and Northeast
Oregon. The listed fish would be

variously captured (using seines, dip
nets, traps, and electrofishing),
anesthetized, tissue sampled, weighed,
measured, and released.

The purpose of the research is to
continue monitoring the effects of
supplementation among steelhead
spring/summer Chinook salmon
populations in Idaho. The research
would benefit the fish by continuing to
supply managers with the information
they need to use hatchery programs to
conserve listed species. The researchers
do not intend to kill any of the fish
being captured, but some may die as an
unintended result of the process.

This notice is provided pursuant to
section 10(c) of the ESA. NMFS will
evaluate the applications, associated
documents, and comments submitted to
determine whether the applications
meet the requirements of section 10(a)
of the ESA and Federal regulations. The
final permit decisions will not be made
until after the end of the 30-day
comment period. NMFS will publish
notice of its final action in the Federal
Register.

Dated: April 16, 2008.

Marta Nammack,

Acting Chief, Endangered Species Division,
Office of Protected Resources, National
Marine Fisheries Service.

[FR Doc. E8-8688 Filed 4-21-08; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XE70

Marine Mammals; File No. 10091

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; issuance of permit.

SUMMARY: Notice is hereby given that
Alaska Department of Fish and Game,
1255 West 8th Street, Juneau, AK, 99811
(Doug Larsen, Responsible Party) has
been issued a permit to collect, receive,
import/export, and conduct scientific
research on marine mammal specimens.

ADDRESSES: The permit and related
documents are available for review
upon written request or by appointment
in the following office(s):

Permits, Conservation and Education
Division, Office of Protected Resources,
NMFS, 1315 East-West Highway, Room
13705, Silver Spring, MD 20910; phone
(301)713-2289; fax (301)427—2521; and
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Alaska Region, NMFS, P.O. Box
21668, Juneau, AK 99802—-1668; phone
(907)586-7221; fax (907)586—7249.

FOR FURTHER INFORMATION CONTACT:
Amy Sloan or Jennifer Skidmore,
(301)713-2289.

SUPPLEMENTARY INFORMATION: On
December 31, 2007, notice was
published in the Federal Register (72
FR 74274) that a request for a scientific
research permit had been submitted by
the above-named organization. The
requested permit has been issued under
the authority of the Marine Mammal
Protection Act of 1972, as amended (16
U.S.C. 1361 et seq.), the regulations
governing the taking and importing of
marine mammals (50 CFR part 216), the
Endangered Species Act of 1973, as
amended (ESA; 16 U.S.C. 1531 et seq.),
the regulations governing the taking,
importing, and exporting of endangered
and threatened species (50 CFR parts
222-226), and the Fur Seal Act of 1966,
as amended (16 U.S.C. 1151 et seq.).

The applicant is authorized to collect,
receive, possess, import, and export
marine mammal biological specimens
(hard and soft parts) from pinnipeds
(excluding walrus) and cetaceans to
obtain information on population status

and distribution, stock structure, age
distribution, mortality rates,
productivity, feeding habits, and health
that can be used for conservation and
management purposes. Specimens may
be imported and exported world-wide.
The duration of the permit is five years.

In compliance with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.), a final
determination has been made that the
activity proposed is categorically
excluded from the requirement to
prepare an environmental assessment or
environmental impact statement.

Issuance of this permit, as required by
the ESA, was based on a finding that
such permit: (1) was applied for in good
faith; (2) will not operate to the
disadvantage of such endangered
species; and (3) is consistent with the
purposes and policies set forth in
section 2 of the ESA.

Dated: April 16, 2008.

P. Michael Payne,

Chief, Permits, Conservation and Education
Division, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. E8—8686 Filed 4—21-08; 8:45 am]

BILLING CODE 3510-22-S

DEPARTMENT OF DEFENSE
Office of the Secretary

[Transmittal Nos. 08—-33]

36(b)(1) Arms Sales Notification

AGENCY: Department of Defense, Defense
Security Cooperation Agency.

ACTION: Notice.

SUMMARY: The Department of Defense is
publishing the unclassified text of a
section 36(b)(1) arms sales notification.
This is published to fulfill the
requirements of section 155 of Public
Law 104-164 dated 21 July 1996.

FOR FURTHER INFORMATION CONTACT: Ms.
B. English, DSCA/DBO/CFM, (703) 601—
3740.

The following is a copy of a letter to
the Speaker of the House of
Representatives, Transmittals 08—33
with attached transmittal, policy
justification, and Sensitivity of
Technology.

Dated: April 11, 2008.
Patricia L. Toppings,

OSD Federal Register Liaison Officer,
Department of Defense.
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DEFENSE SECURITY COOPERATION AGENCY
WASHINGTON, DC 20301-2800

APR 0 8 2008
In reply refer to:
USP001114-08

The Honorable Nancy Pelosi

Speaker of the House of Representatives
Washington, DC 20515-6501

Dear Madam Speaker:

Pursuant to the reporting requirements of Section 36(b)(1) of the Arms
Export Control Act, as amended, we are forwarding herewith Transmittal No.
08-33, concerning the Department of the Navy’s proposed Letter(s) of Offer and
Acceptance to the United Kingdom for defense articles and services estimated to

cost $125 million. After this letter is delivered to your office, we plan to issue a

press statement to notify the public of this proposed sale.

Sincerely,
Richard J. Millies
Deputy Director
Enclosures:
1. Transmittal
2. Policy Justification
3. Sensitivity of Technology
Same Itr to:
House Senate
Committee on Foreign Affairs Committee on Foreign Relations
Committee on Armed Services Committee on Armed Services

Committee on Appropriations Committee on Appropriations
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Transmittal No. 08-33
Notice of Proposed Issuance of Letter of Offer
Pursuant to Section 36(b)(1)
of the Arms Export Control Act, as amended

(i) Prospective Purchaser: United Kingdom

(ii) Total Estimated Value:

Major Defense Equipment* $ 0 million
Other $125 million
TOTAL $125 million

(iii)  Description and Quantity or Quantities of Articles or Services under
Consideration for Purchase: 157 Mine Resistant Ambush Protected
(MRAP) Category I 4X4 Cougar vehicles, tools and test equipment,
maintenance support, contractor technical and logistics personnel services,
support equipment, spare and repair parts, and other related elements of
logistics support.

(iv)  Military Department: Navy (LTS)

(v) Prior Related Cases, if any:
: FMS Case LTQ - $ 97M - 31Jul06

FMS Case LTR - $104M - Pending

(vi) Sales Commission, Fee, etc., Paid, Offered, or Agreed to be Paid: none

(vii) Sensitivity of Technology Contained in the Defense Article or Defense
Services Proposed to be Sold: See Annex attached

(vili)  Date Report Delivered to Congress: APR 0 8 2008

* as defined in Section 47(6) of the Arms Export Control Act.
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POLICY JUSTIFICATION

United Kingdom — Mine Resistant Ambush Protected (MRAP) Vehicles

The Government of the United Kingdom has requested a possible sale of 157 Mine
Resistant Ambush Protected (MRAP) Category I 4X4 Cougar vehicles, tools and test
equipment, maintenance support, contractor technical and logistics personnel services,
support equipment, spare and repair parts, and other related elements of logistics
support. The estimated cost is $125 million.

The United Kingdom is a major political and economic power in NATO and a key
democratic partner of the U.S. in ensuring peace and stability in this region and
around the world.

The United Kingdom requests these capabilities to provide for the safety of its
deployed troops in support of Global War on Terror (GWOT) operations. This
program will ensure the United Kingdom can effectively operate in hazardous areas in
a safe, survivable vehicle, and enhance the United Kingdom’s interoperability with
U.S. forces. The United Kingdom is a staunch supporter of the U.S. in Iraq and
Afghanistan, and the GWOT. The United Kingdom’s troops are deployed in support
of IRAQI FREEDOM and ENDURING FREEDOM, where U.S. assets currently
provide this proposed capability. By acquiring this capability, the United Kingdom
will be able to provide the same level of protection for its own forces as that provided
the United States forces.

The proposed sale of this equipment and support will not affect the basic military
balance in the region. The United Kingdom will have no difficulty absorbing these
vehicles into its Armed Forces.

The principal contractor will be: Force Protection Industries, Inc., of Ladson, South
Carolina. There are no known offset agreements proposed in connection with this
potential sale.

The proposed sale requires the continued support of seven Field Service
Representatives (FSRs), currently providing in theater maintenance support for the
existing Mastiff vehicles. An additional eight FSRs will be added under UK-P-LTR,
and the United Kingdom has requested one additional FSR under this proposed sale to
support the additional vehicles until 31 July 2009.

There will be no adverse impact on U.S. defense readiness as a result of this proposed
sale.
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Transmittal No. 08-33

Notice of Proposed Issuance of Letter of Offer

Pursuant to Section 36(b)(1)
of the Arms Export Control Act

Annex
Item No. vii

(vii) Sensitivity of Technology:

1. The Mine Resistant Ambush Protected (MRAP) Category I vehicle is an
armored, multi-purpose combat vehicle Explosive Ordnance Disposal and intended to
support mounted urban operations to include convoy security support and dismounted
patrols. It is designed to increase crew survivability. The vehicle has a blast-resistant
underbody designed to protect the crew from mine blasts, fragmentation, and direct

fire weapons.

2. If a technologically advanced adversary were to obtain knowledge of the
specific hardware and software elements, the information could be used to develop
countermeasures which might reduce weapon system effectiveness or be used in the

development of a system with similar or advanced capabilities.

[FR Doc. E8-8435 Filed 4-21-08; 8:45 am]
BILLING CODE 5001-06-M

DEPARTMENT OF EDUCATION

Submission for OMB Review;
Comment Request

AGENCY: Department of Education.
SUMMARY: The IC Clearance Official,
Regulatory Information Management
Services, Office of Management invites
comments on the submission for OMB
review as required by the Paperwork
Reduction Act of 1995.

DATES: Interested persons are invited to
submit comments on or before May 22,
2008.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Education Desk Officer,
Office of Management and Budget, 725
17th Street, NW., Room 10222,
Washington, DC 20503. Commenters are
encouraged to submit responses
electronically by e-mail to
oira_submission@omb.eop.gov or via fax
to (202) 395-6974. Commenters should
include the following subject line in
their response “Comment: [insert OMB
number], [insert abbreviated collection
name, e.g., “Upward Bound
Evaluation”]. Persons submitting
comments electronically should not
submit paper copies.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of

1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The IC Clearance
Official, Regulatory Information
Management Services, Office of
Management, publishes that notice
containing proposed information
collection requests prior to submission
of these requests to OMB. Each
proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g. new, revision, extension, existing or
reinstatement; (2) Title; (3) Summary of
the collection; (4) Description of the
need for, and proposed use of, the
information; (5) Respondents and
frequency of collection; and (6)
Reporting and/or Recordkeeping
burden. OMB invites public comment.

Dated: April 17, 2008.
Angela C. Arrington,

IC Clearance Official, Regulatory Information
Management Services, Office of Management.

Office of Elementary and Secondary
Education

Type of Review: New Collection.

Title: Survey on Key Demographics
and Needs of the Binational Migratory
Children.

Frequency: Annually.

Affected Public: Federal Government;
State, Local, or Tribal Gov’t, SEAs or
LEAs.

Reporting and Recordkeeping Hour
Burden: Responses: 833. Burden Hours:
417.

Abstract: This survey is to assess the
demographic and educational needs of
the binational children to improve their
educational services and academic
achievements.

Requests for copies of the information
collection submission for OMB review
may be accessed from http://
edicsweb.ed.gov, by selecting the
“Browse Pending Collections” link and
by clicking on link number 3587. When
you access the information collection,
click on “Download Attachments” to
view. Written requests for information
should be addressed to U.S. Department
of Education, 400 Maryland Avenue,
SW., LBJ, Washington, DC 20202-4537.
Requests may also be electronically
mailed to ICDocketMgr@ed.gov or faxed
to 202—401-0920. Please specify the
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complete title of the information
collection when making your request.

Comments regarding burden and/or
the collection activity requirements
should be electronically mailed to
ICDocketMgr@ed.gov. Individuals who
use a telecommunications device for the
deaf (TDD) may call the Federal
Information Relay Service (FIRS) at
1-800-877-8339.

[FR Doc. E8-8662 Filed 4-21-08; 8:45 am]|
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Office of Postsecondary Education;
Overview Information; Demonstration
Projects To Ensure Students With
Disabilities Receive a Quality Higher
Education Program (Demonstration
Program); Notice Inviting Applications
for New Awards for Fiscal Year (FY)
2008

(Catalog of Federal Domestic Assistance
(CFDA) Number: 84.333A.)

DATES: Applications Available: April 22,
2008.

Deadline for Transmittal of
Applications: May 22, 2008.

Deadline for Intergovernmental
Review: July 21, 2008.

Full Text of Announcement
I. Funding Opportunity Description

Purpose of Program: The purpose of
the Demonstration Program is to award
grants to institutions of higher
education (IHEs) to develop innovative
demonstration projects that provide
technical assistance or professional
development that faculty and
administrators at IHEs need to
effectively teach students with
disabilities. IHEs funded under this
program also will disseminate
information widely about promising
practices and activities that yield
positive results in their projects and will
provide training to enable faculty and
administrators in other IHEs to meet the
educational needs of students with
disabilities.

Program Authority: 20 U.S.C. 1140-1140d.

Applicable Regulations: The
Education Department General
Administrative Regulations (EDGAR) in
34 CFR parts 74, 75,77, 79, 82, 84, 85,
86, 97, 98, and 99.

II. Award Information

Type of Award: Discretionary grants.

Estimated Available Funds:
$6,629,764.

Contingent upon the availability of
funds and the quality of applications,
we may make additional awards in FY

2009 from the list of unfunded
applicants from this program.

Estimated Range of Awards:
$120,000-$365,000.

Estimated Average Size of Awards:
$315,700.

Maximum Award: We will reject any
application that proposes a budget
exceeding $365,000 for a single budget
period of 12 months. The Assistant
Secretary for Postsecondary Education
may change the maximum amount
through a notice published in the
Federal Register.

Estimated Number of Awards: 21.

Note: The Department is not bound by any
estimates in this notice.

Project Period: Up to 36 months.

III. Eligibility Information

1. Eligible Applicants: THEs.

2. Cost Sharing or Matching: This
program does not require cost sharing or
matching.

IV. Application and Submission
Information

1. Address to Request Application
Package: You can obtain an application
package via the Internet by downloading
the package at: http://www.Grants.gov.
You also can obtain the application
package by writing or calling the
following: Brenda Shade, Demonstration
Program, U.S. Department of Education,
1990 K Street, NW., room 7090,
Washington, DC 20006—8513.
Telephone: (202) 502-7773. E-mail
address: Brenda.Shade@ed.gov.

If you use a telecommunications
device for the deaf (TDD), call the
Federal Relay Service (FRS), toll free, at
1-800—-877-8339.

Individuals with disabilities can
obtain a copy of the application package
in an alternative format (e.g., Braille,
large print, audiotape, or computer
diskette) by contacting the program
contact person listed in this section.

2. Content and Form of Application
Submission: Requirements concerning
the content of an application, together
with the forms you must submit, are in
the application package for this
program.

Page Limit: The application narrative
is where you, the applicant, address the
selection criteria that reviewers use to
evaluate your application. You must
limit the application narrative to the
equivalent of no more than 40 pages,
using the following standards:

e A ‘“page” is 8.5” x 11”7, on one side
only, with 1” margins at the top, bottom,
and both sides.

e Double space (no more than three
lines per vertical inch) all text in the
application narrative, including titles,

headings, footnotes, quotations,
references, and captions, as well as all
text in charts, tables, figures, and
graphs.

¢ Use a font that is either 12 point or
larger, or no smaller than 10 pitch
(characters per inch).

e Use one of the following fonts:
Times New Roman, Courier, Courier
New, or Arial. An application submitted
in any other font (including Times
Roman or Arial Narrow) will not be
accepted.

The page limit does not apply to the
cover sheet; the budget section,
including the narrative budget
justification; the assurances and
certifications; or the one-page abstract.

We will reject your application if you
exceed the page limit.

3. Submission Dates and Times:

Applications Available: April 22,
2008.

Deadline for Transmittal of
Applications: May 22, 2008.

Applications for grants under this
program must be submitted
electronically using the Grants.gov
Apply site (Grants.gov). For information
(including dates and times) about how
to submit your application
electronically; or, in paper format by
mail or hand delivery if you qualify for
an exception to the electronic
submission requirement, please refer to
Section IV. 6. Other Submission
Requirements in this notice.

We do not consider an application
that does not comply with the deadline
requirements.

Individuals with disabilities who
need an accommodation or auxiliary aid
in connection with the application
process should contact the person listed
under FOR FURTHER INFORMATION
CONTACT in Section VII in this notice. If
the Department provides an
accommodation or auxiliary aid to an
individual with a disability in
connection with the application
process, the individual’s application
remains subject to all other
requirements and limitations in this
notice.

Deadline for Intergovernmental
Review: July 21, 2008.

4. Intergovernmental Review: This
program is subject to Executive Order
12372 and the regulations in 34 CFR
part 79. Information about
Intergovernmental Review of Federal
Programs under Executive Order 12372
is in the application package for this
program.

5. Funding Restrictions: We reference
regulations outlining funding
restrictions in the Applicable
Regulations section in this notice.
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6. Other Submission Requirements:
Applications for grants under this
program must be submitted
electronically unless you qualify for an
exception to this requirement in
accordance with the instructions in this
section.

a. Electronic Submission of
Applications.

Applications for grants under the
Demonstration Program, CFDA Number
84.333A, must be submitted
electronically using the
Governmentwide Grants.gov Apply site
at http://www.Grants.gov. Through this
site, you will be able to download a
copy of the application package,
complete it offline, and then upload and
submit your application. You may not e-
mail an electronic copy of a grant
application to us.

We will reject your application if you
submit it in paper format unless, as
described elsewhere in this section, you
qualify for one of the exceptions to the
electronic submission requirement and
submit, no later than two weeks before
the application deadline date, a written
statement to the Department that you
qualify for one of these exceptions.
Further information regarding
calculation of the date that is two weeks
before the application deadline date is
provided later in this section under
Exception to Electronic Submission
Requirement.

You may access the electronic grant
application for the Demonstration
Program at http://www.Grants.gov. You
must search for the downloadable
application package for this program by
the CFDA Number. Do not include the
CFDA Number’s alpha suffix in your
search (e.g., search for 84.333, not
84.333A).

Please note the following:

e When you enter the Grants.gov site,
you will find information about
submitting an application electronically
through the site, as well as the hours of
operation.

e Applications received by Grants.gov
are date and time stamped. Your
application must be fully uploaded and
submitted and must be date and time
stamped by the Grants.gov system no
later than 4:30 p.m., Washington, DC
time, on the application deadline date.
Except as otherwise noted in this
section, we will not accept your
application if it is received—that is, date
and time stamped by the Grants.gov
system—after 4:30 p.m., Washington,
DC time, on the application deadline
date. We do not consider an application
that does not comply with the deadline
requirements. When we retrieve your
application from Grants.gov, we will
notify you if we are rejecting your

application because it was date and time
stamped by the Grants.gov system after
4:30 p.m., Washington, DC time, on the
application deadline date.

e The amount of time it can take to
upload an application will vary
depending on a variety of factors,
including the size of the application and
the speed of your Internet connection.
Therefore, we strongly recommend that
you do not wait until the application
deadline date to begin the submission
process through Grants.gov.

¢ You should review and follow the
Education Submission Procedures for
submitting an application through
Grants.gov that are included in the
application package for this program to
ensure that you submit your application
in a timely manner to the Grants.gov
system. You can also find the Education
Submission Procedures pertaining to
Grants.gov at http://e-Grants.ed.gov/
help/
GrantsgovSubmissionProcedures.pdf.

e To submit your application via
Grants.gov, you must complete all steps
in the Grants.gov registration process
(see http://www.grants.gov/applicants/
get_registered.jsp). These steps include
(1) Registering your organization, a
multi-part process that includes
registration with the Central Contractor
Registry (CCR); (2) registering yourself
as an Authorized Organization
Representative (AOR); and (3) getting
authorized as an AOR by your
organization. Details on these steps are
outlined in the Grants.gov 3-Step
Registration Guide (see http://
www.grants.gov/section910/
Grants.govRegistrationBrochure.pdf).
You also must provide on your
application the same D—U-N-S Number
used with this registration. Please note
that the registration process may take
five or more business days to complete,
and you must have completed all
registration steps to allow you to submit
successfully an application via
Grants.gov. In addition, you will need to
update your CCR registration on an
annual basis. This may take three or
more business days to complete.

¢ You will not receive additional
point value because you submit your
application in electronic format, nor
will we penalize you if you qualify for
an exception to the electronic
submission requirement, as described
elsewhere in this section, and submit
your application in paper format.

* You must submit all documents
electronically, including all information
you typically provide on the following
forms: Application for Federal
Assistance (SF 424), the Department of
Education Supplemental Information for
SF 424, Budget Information—Non-

Construction Programs (ED 524), and all
necessary assurances and certifications.
Please note that two of these forms—the
SF 424 and the Department of Education
Supplemental Information for SF 424—
have replaced the ED 424 (Application
for Federal Education Assistance).

¢ You must attach any narrative
sections of your application as files in
a .DOC (document), .RTF (rich text), or
.PDF (Portable Document) format. If you
upload a file type other than the three
file types specified in this paragraph or
submit a password-protected file, we
will not review that material.

¢ Your electronic application must
comply with any page-limit
requirements described in this notice.

o After you electronically submit
your application, you will receive from
Grants.gov an automatic notification of
receipt that contains a Grants.gov
tracking number. (This notification
indicates receipt by Grants.gov only, not
receipt by the Department.) The
Department then will retrieve your
application from Grants.gov and send a
second notification to you by e-mail.
This second notification indicates that
the Department has received your
application and has assigned your
application a PR/Award Number (an
ED-specified identifying number unique
to your application).

e We may request that you provide us
original signatures on forms at a later
date.

Application Deadline Date Extension
in Case of Technical Issues with the
Grants.gov System: If you are
experiencing problems submitting your
application through Grants.gov, please
contact the Grants.gov Support Desk,
toll free, at 1-800-518-4726. You must
obtain a Grants.gov Support Desk Case
Number and must keep a record of it.

If you are prevented from
electronically submitting your
application on the application deadline
date because of technical problems with
the Grants.gov system, we will grant you
an extension until 4:30 p.m.,
Washington, DC time, the following
business day to enable you to transmit
your application electronically or by
hand delivery. You also may mail your
application by following the mailing
instructions described elsewhere in this
notice.

If you submit an application after 4:30
p-m., Washington, DC time, on the
application deadline date, please
contact the person listed under FOR
FURTHER INFORMATION CONTACT in
Section VII in this notice and provide an
explanation of the technical problem
you experienced with Grants.gov, along
with the Grants.gov Support Desk Case
Number. We will accept your
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application if we can confirm that a
technical problem occurred with the
Grants.gov system and that that problem
affected your ability to submit your
application by 4:30 p.m., Washington,
DC time, on the application deadline
date. The Department will contact you
after a determination is made on
whether your application will be
accepted.

Note: The extensions to which we refer in
this section apply only to the unavailability
of, or technical problems with, the Grants.gov
system. We will not grant you an extension
if you failed to fully register to submit your
application to Grants.gov before the
application deadline date and time; or, if the
technical problem you experienced is
unrelated to the Grants.gov system.

Exception to Electronic Submission
Requirement: You qualify for an
exception to the electronic submission
requirement, and may submit your
application in paper format, if you are
unable to submit an application through
the Grants.gov system because—

¢ You do not have access to the
Internet; or

¢ You do not have the capacity to
upload large documents to the
Grants.gov system; and

¢ No later than two weeks before the
application deadline date (14 calendar
days or, if the fourteenth calendar day
before the application deadline date
falls on a Federal holiday, the next
business day following the Federal
holiday), you mail or fax a written
statement to the Department, explaining
which of the two grounds for an
exception prevent you from using the
Internet to submit your application.

If you mail your written statement to
the Department, it must be postmarked
no later than two weeks before the
application deadline date. If you fax
your written statement to the
Department, we must receive the faxed
statement no later than two weeks
before the application deadline date.

Address and mail or fax your
statement to: Brenda Shade, U.S.
Department of Education, 1990 K Street,
NW., Room 7090, Washington, DC
20006-8526. FAX: (202) 502-7699.

Your paper application must be
submitted in accordance with the mail
or hand delivery instructions described
in this notice.

b. Submission of Paper Applications
by Mail.

If you qualify for an exception to the
electronic submission requirement, you
may mail (through the U.S. Postal
Service or a commercial carrier) your
application to the Department. You
must mail the original and two copies
of your application, on or before the
application deadline date, to the

Department at the applicable following
address:

By mail through the U.S. Postal Service:
U.S. Department of Education,
Application Control Center,
Attention: (CFDA Number 84.333A),
400 Maryland Avenue, SW.,
Washington, DC 20202-4260; or

By mail through a commercial carrier:
U.S. Department of Education,
Application Control Center, Stop
4260, Attention: (CFDA Number
84.333A), 7100 Old Landover Road,
Landover, MD 20785-1506.

Regardless of which address you use,
you must show proof of mailing
consisting of one of the following:

(1) A legibly dated U.S. Postal Service
postmark.

(2) A legible mail receipt with the
date of mailing stamped by the U.S.
Postal Service.

(3) A dated shipping label, invoice, or
receipt from a commercial carrier.

(4) Any other proof of mailing
acceptable to the Secretary of the U.S.
Department of Education.

If you mail your application through
the U.S. Postal Service, we do not
accept either of the following as proof
of mailing:

(1) A private metered postmark.

(2) A mail receipt that is not dated by
the U.S. Postal Service.

If your application is postmarked after
the application deadline date, we will
not consider your application.

Note: The U.S. Postal Service does not
uniformly provide a dated postmark. Before
relying on this method, you should check
with your local post office.

c¢. Submission of Paper Applications
by Hand Delivery.

If you qualify for an exception to the
electronic submission requirement, you
(or a courier service) may deliver your
paper application to the Department by
hand. You must deliver the original and
two copies of your application by hand,
on or before the application deadline
date, to the Department at the following
address: U.S. Department of Education,
Application Control Center, Attention:
(CFDA Number 84.333A), 550 12th
Street, SW., Room 7041, Potomac Center
Plaza, Washington, DC 20202—4260. The
Application Control Center accepts
hand deliveries daily between 8 a.m.
and 4:30 p.m., Washington, DC time,
except Saturdays, Sundays, and Federal
holidays.

Note for Mail or Hand Delivery of
Paper Applications: If you mail or hand
deliver your application to the
Department—

(1) You must indicate on the envelope
and—if not provided by the
Department—in Item 11 of the SF 424,

the CFDA Number, including suffix
letter, if any, of the competition under
which you are submitting your
application; and

(2) The Application Control Center
will mail to you a notification of receipt
of your grant application. If you do not
receive this notification within 15
business days from the application
deadline date, you should call the U.S.
Department of Education Application
Control Center at (202) 245-6288.

V. Application Review Information

Selection Criteria: The selection
criteria for this program are from 34 CFR
75.210 and are listed in the application
package.

VI. Award Administration Information

1. Award Notices: If your application
is successful, we notify your U.S.
Representative and U.S. Senators and
send you a Grant Award Notification
(GAN). We may notify you informally,
also.

If your application is not evaluated or
not selected for funding, we notify you.

2. Administrative and National Policy
Requirements: We identify
administrative and national policy
requirements in the application package
and reference these and other
requirements in the Applicable
Regulations section in this notice.

We reference the regulations outlining
the terms and conditions of an award in
the Applicable Regulations section in
this notice and include these and other
specific conditions in the GAN. The
GAN also incorporates your approved
application as part of your binding
commitments under the grant.

3. Reporting: At the end of your
project period, you must submit a final
performance report, including financial
information, as directed by the
Secretary. If you receive a multi-year
award, you must submit an annual
performance report that provides the
most current performance and financial
expenditure information as directed by
the Secretary under 34 CFR 75.118. The
Secretary may also require more
frequent performance reports under 34
CFR 75.720(c). For specific
requirements on reporting, please go to
http://www.ed.gov/fund/grant/apply/
appforms/appforms.html.

4. Performance Measures: The
objective of the Demonstration Program
is to improve the quality of higher
education for students with disabilities.
In order to assess the performance of the
program in achieving this objective the
Department has developed the following
two performance measures:

a. The percentage of faculty trained
through project activities who



Federal Register/Vol. 73, No. 78/Tuesday, April 22, 2008/ Notices

21603

incorporate elements of their training
into their classroom teaching.

b. The difference between the rate at
which students with documented
disabilities complete courses by faculty
trained through project activities, and
the rate at which other students
complete the same courses.

If funded, awardees will be asked to
collect and report data in their project’s
annual performance report (EDGAR, 34
CFR 75.590) on these two performance
measures.

Consequently, applicants are advised
to include these outcomes in
conceptualizing the design,
implementation, and evaluation of their
proposed projects. Their measurement
should be a part of the project
evaluation plan, along with measures of
your progress on the goals and
objectives specific to your project. All
grantees are expected to submit an
annual performance report documenting
their success in addressing these
performance measures.

VII. Agency Contact

FOR FURTHER INFORMATION CONTACT:
Brenda Shade, Demonstration Program,
U.S. Department of Education, 1990 K
Street, NW., room 7090, Washington,
DC 20006—-8526. Telephone: (202) 502—
7773.

If you use a TDD, call the FRS, toll
free, at 1-800-877—-8339.

VIII. Other Information

Alternative Format: Individuals with
disabilities can obtain this document
and a copy of the application package in
an alternative format (e.g., Braille, large
print, audiotape, or computer diskette)
on request to the program contact
person listed under FOR FURTHER
INFORMATION CONTACT in Section VII in
this notice.

Electronic Access to This Document:
You can view this document, as well as
all other documents of this Department
published in the Federal Register, in
text or Adobe Portable Document
Format (PDF) on the Internet at the
following site: http://www.ed.gov/news/
fedregister.

To use PDF you must have Adobe
Acrobat Reader, which is available free
at this site. If you have questions about
using PDF, call the U.S. Government
Printing Office (GPO), toll free, at 1—
888—-293-6498; or in the Washington,
DC, area at (202) 512—-1530.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
Access at: http://www.gpoaccess.gov/nara/
index.html.

Dated: April 16, 2008.
Diane Auer Jones,

Assistant Secretary for Postsecondary
Education.

[FR Doc. E8-8699 Filed 4-21-08; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Office of Postsecondary Education;
Overview Information: Minority
Science and Engineering Improvement
Program (MSEIP); Notice Inviting
Applications for New Awards for Fiscal
Year (FY) 2008

Catalog of Federal Domestic Assistance
(CFDA) Number: 84.120A.

Dates:

Applications Available: April 22,
2008.

Deadline for Transmittal of
Applications: May 22, 2008.

Full Text of Announcement

I. Funding Opportunity Description

Purpose of Program: The MSEIP is
designed to effect long-range
improvement in science and
engineering education at predominantly
minority institutions and to increase the
flow of underrepresented ethnic
minorities, particularly minority
women, into scientific and
technological careers.

Priorities: In accordance with 34 CFR
75.105(b)(2)(iv), these priorities are from
allowable activities specified in section
352 of the Higher Education Act of
1965, as amended (HEA) (20 U.S.C.
1067b(b)).

Competitive Preference Priorities: For
FY 2008, three priorities are competitive
preference priorities based on 34 CFR
637.31(c). Under 34 CFR 75.105(c)(2)(i)
we award an additional five (5) points
to an application that meets Competitive
Preference Priority 1. Under 34 CFR
75.105(c)(2)(ii) we give preference to an
application that meets Competitive
Preference Priority 2 and Competitive
Preference Priority 3 over an application
of comparable merit that does not meet
these priorities.

These priorities are:

Competitive Preference Priority 1.
Applications from institutions that have
not received an MSEIP grant within five
years prior to this competition.

Competitive Preference Priority 2.
Applications from previous grantees
with a proven record of success.

Competitive Preference Priority 3.
Applications that contribute to
achieving balance among funded
projects with respect to—(a) geographic
region; (b) academic discipline; and (c)
project type.

Invitational Priorities: For FY 2008,
three priorities are invitational
priorities. Under 34 CFR 75.105(c)(1) we
do not give an application that meets
these invitational priorities a
competitive or absolute preference over
other applications.

These priorities are:

Invitational Priority 1. Applications
that focus on the development of bridge
or articulation programs that target pre-
freshmen entering into science,
technology, engineering, or mathematics
(STEM) fields.

Invitational Priority 2. Applications
that focus directly on student learning
and encourage and facilitate
implementation of pedagogical
approaches that have been proven
effective in increasing student retention
and achievement in STEM fields.

Invitational Priority 3. Applications
that focus on mentoring programs
designed to increase the number of
underrepresented students who
graduate with STEM undergraduate
degrees.

Program Authority: 20 U.S.C. 1067-1067k.

Applicable Regulations: (a) The
Education Department General
Administrative Regulations (EDGAR) in
34 CFR parts 74, 75,77, 79, 82, 84, 85,
86, 97, 98, and 99. (b) The regulations
for this program in 34 CFR part 637.

Note: The regulations in 34 CFR part 86
apply to institutions of higher education
only.

II. Award Information

Type of Award: Discretionary grant.

Estimated Available Funds:
$2,932,725.

Estimated Range of Awards:
Institutional Project Grant: $25,000—
$200,000. Special Project Grant:
$25,000-$100,000. Cooperative Project
Grant: $100,000-$300,000.

Estimated Average Size of Awards:
Institutional Project Grant: $120,000.
Special Project Grant: $50,000.
Cooperative Project Grant: $200,000.

Maximum Awards: Institutional
Project Grant: $200,000. Special Project
Grant: $100,000. Cooperative Project
Grant: $300,000. For each type of grant,
we will not fund any application at an
amount exceeding the specified
maximum amount for a single budget
period of 12 months. We may choose
not to further consider or review
applications with budgets that exceed
the maximum amounts; if we conclude,
during our initial review of the
application, that the proposed goals and
objectives cannot be obtained with the
specified maximum amount. The
Assistant Secretary for Postsecondary
Education may change the maximum
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amounts through a notice published in
the Federal Register.

Estimated Number of Awards:
Institutional Project Grants: 10. Special
Project Grants: 10. Cooperative Project
Grants: 3.

Note: The Department is not bound by any
estimates in this notice. Applicants should
periodically check the MSEIP Web site for
further information on this program. The
address is: http://www.ed.gov/programs/
iduesmsi/index.html

Project Period: Up to 36 months.

III. Eligibility Information

1. Eligible Applicants: The eligibility
of an applicant is dependent on the type
of MSEIP project. There are four types
of MSEIP projects: Institutional, design,
special projects, and cooperative. We
will not award design grants in the FY
2008 competition.

A. For institutional and special
projects described in 34 CFR 637.12
through 637.14, eligible applicants
include public and private nonprofit
minority institutions of higher
education as defined in section 361(1)
and (2) of the HEA.

B. For special projects described in 34
CFR 637.14(b) and (c), eligible
applicants are, in addition to those
described in paragraph A, nonprofit
science-oriented organizations,
professional scientific societies,
institutions of higher education that
award baccalaureate degrees and meet
the requirement of section 361(3) of the
HEA, and consortia of organizations that
meet the requirements of section 361(4)
of the HEA.

C. For cooperative projects described
in 34 CFR 637.15, eligible applicants are
groups of nonprofit accredited colleges
and universities whose primary fiscal
agent is an eligible minority institution
as defined in 34 CFR 637.4(Db).

Note: As defined in 34 CFR 637.4(b), a
minority institution means an accredited
college or university whose enrollment of a
single minority group or a combination of
minority groups exceeds 50 percent of the
total enrollment.

2. Cost Sharing or Matching: This
program does not require cost sharing or
matching.

IV. Application and Submission
Information

1. Address To Request Application
Package: Dr. Bernadette M. Hence,
Institutional Development and
Undergraduate Education Service, U.S.
Department of Education, 1990 K Street,
NW., 6th floor, Washington, DC 20006—
8517. Telephone: (202) 2197038 or
(202) 502-7777, by fax: (202) 502-7861,
or by e-mail: Bernadette.Hence@ed.gov
or OPE.MSEIP@ED.GOV.

If you use a telecommunications
device for the deaf (TDD), call the
Federal Relay Service (FRS), toll free, at
1-800-877-8339.

Individuals with disabilities can
obtain a copy of the application package
in an alternative format (e.g., Braille,
large print, audiotape, or computer
diskette) by contacting the program
contact person listed in this section.

2. Content and Form of Application
Submission: Requirements concerning
the content of an application, together
with the forms you must submit, are in
the application package for this
program.

Page Limit: The application narrative
(Part III of the application) is where you,
the applicant, address the selection
criteria that reviewers use to evaluate
your application. We have established a
mandatory page limit for the narrative
portion for each type of project
application. The page limits are as
follows: Institutional Project
Application: 40 pages. Special Projects
Application: 35 pages. Cooperative
Project Application: 50 pages. You must
limit the application narrative (Part III)
to the equivalent of no more than these
page limits. You must use the following
standards:

e A ‘“page” is 8.5” x 11”7, on one side
only, with 1” margins at the top, bottom,
and both sides. Page numbers and a
document identifier may be within the
1” margin.

e Double space (no more than three
lines per vertical inch) all text in the
application narrative, except titles,
headings, footnotes, quotations,
references, captions, and all text in
charts, tables, and graphs.

e Use a font that is either 12 point or
larger or no smaller than 10 pitch
(characters per inch). However, you may
use a 10-point font in charts, tables,
figures, and graphs.

¢ Use one of the following fonts:
Times New Roman, Courier, Courier
New, or Arial. An application submitted
in any other font (including Times
Roman or Arial Narrow) will not be
accepted.

The page limit does not apply to Part
I, the Application for Federal Assistance
face sheet (SF 424); the supplemental
information form required by the
Department of Education; Part II, the
budget information summary form (ED
Form 524); or Part IV, the assurances
and certifications. The page limit also
does not apply to a table of contents. If
you include any attachments or
appendices not specifically requested,
these items will be counted as part of
the Program Narrative (Part III) for
purposes of the page limit requirement.
You must include your complete

response to the selection criteria in the
program narrative.

We will reject your application if you
exceed the page limit; or if you apply
other standards and exceed the
equivalent of the page limit.

3. Submission Dates and Times:

Applications Available: April 22,
2008.

Deadline for Transmittal of
Applications: May 22, 2008.

Applications for grants under this
program must be submitted
electronically using the Grants.gov
Apply site (Grants.gov). For information
(including dates and times) about how
to submit your application
electronically, or in paper format by
mail or hand delivery if you qualify for