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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 522

Implantation or Injectable Dosage
Form New Animal Drugs; Cefovecin

AGENCY: Food and Drug Administration,
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a new animal drug
application (NADA) filed by Pfizer, Inc.
The NADA provides for the veterinary
prescription use of a solution of
cefovecin sodium in cats and dogs by
subcutaneous injection for the treatment
of skin infections.

DATES: This rule is effective May 22,
2008.

FOR FURTHER INFORMATION CONTACT:
Melanie R. Berson, Center for Veterinary
Medicine (HFV-110), Food and Drug
Administration, 7500 Standish PL.,
Rockville, MD 20855, 240-276—8337, e-
mail: melanie.berson@fda.hhs.gov.
SUPPLEMENTARY INFORMATION: Pfizer,
Inc., 235 East 42d St., New York, NY
10017, filed NADA 141-285 that
provides for the veterinary prescription
use of CONVENIA (cefovecin sodium)
Injectable in cats and dogs by
subcutaneous injection for the treatment
of skin infections. The application is
approved as of April 25, 2008, and the
regulations are amended in 21 CFR part
522 to reflect approval.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Division of Dockets
Management (HFA-305), Food and Drug

Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

Under section 512(c)(2)(F)(i) of the
Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 360b(c)(2)(F)(i)), this
approval qualifies for 5 years of
marketing exclusivity beginning on the
date of approval.

The agency has determined under 21
CFR 25.33(d)(1) that these actions are of
a type that do not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 522

Animal drugs.
m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 522 is amended as follows:

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 522 continues to read as follows:

Authority: 21 U.S.C. 360b.

§522.311 [Redesignated as §522.300]
m 2. Redesignate § 522.311 as § 522.300.

§522.312 [Redesignated as § 522.304]

m 3. Redesignate § 522.312 as § 522.304.

m 4. Add new §522.311 to read as
follows:

§522.311 Cefovecin.

(a) Specifications. Each milliliter of
constituted solution contains 80
milligrams (mg) cefovecin as the sodium
salt.

(b) Sponsor. See No. 000069 in
§510.600(c) of this chapter.

(c) Special considerations. Federal
law restricts this drug to use by or on
the order of a licensed veterinarian.

(d) Conditions of use—(1) Dogs—(i)
Amount. Administer 3.6 mg/pound (Ib)

(8 mg/kilograms (kg)) body weight as a
single subcutaneous injection. A second
subcutaneous injection of 3.6 mg/1lb (8
mg/kg) may be administered if response
to therapy is not complete.

(ii) Indications for use. For the
treatment of skin infections (secondary
superficial pyoderma, abscesses, and
wounds) in dogs caused by susceptible
strains of Staphylococcus intermedius
and Streptococcus canis (Group G).

(2) Cats—(i) Amount. Administer 3.6
mg/1b (8 mg/kg) body weight as a single,
one-time subcutaneous injection.

(ii) Indications for use. For the
treatment of skin infections (wounds
and abscesses) in cats caused by
susceptible strains of Pasteurella
multocida.

Dated: May 13, 2008.
Bernadette Dunham,
Director, Center for Veterinary Medicine.
[FR Doc. E8-11515 Filed 5-21-08; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF JUSTICE

Drug Enforcement Administration

21 CFR Part 1301
[Docket No. DEA-275F]
RIN 1117-AA99

Changes to Patient Limitation for
Dispensing or Prescribing Approved
Narcotic Controlled Substances for
Maintenance or Detoxification
Treatment by Qualified Individual
Practitioners

AGENCY: Drug Enforcement
Administration (DEA), Justice.

ACTION: Final rule.

SUMMARY: On September 20, 2007, the
Drug Enforcement Administration
(DEA) published a Notice of Proposed
Rulemaking (NPRM) in the Federal
Register (72 FR 53734) proposing to
conform its regulations to recent
statutory amendments to the Controlled
Substances Act that changed certain
patient limitations for practitioners who
dispense or prescribe certain narcotic
drugs for maintenance or detoxification
treatment. DEA received one comment
in support of this rulemaking. DEA is
finalizing the rule as proposed.

DATES: Effective Date: This rule is
effective June 23, 2008.
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FOR FURTHER INFORMATION CONTACT:
Mark W. Caverly, Chief, Liaison and
Policy Section, Office of Diversion
Control, Drug Enforcement
Administration, Washington, DC 20537,
Telephone (202) 307-7297.

SUPPLEMENTARY INFORMATION:
Overview

On August 2, 2005, the President
signed amendments to the Controlled
Substances Act to increase the patient
limitation on prescribing drug addiction
treatments by qualified medical
practitioners in group practices from 30
patients for each group to 30 patients for
each qualified practitioner in a group
(Pub. L. 109-56; 119 Stat. 591) (21
U.S.C. 823(g)(2)).

On December 29, 2006, the President
signed amendments to the Controlled
Substances Act to permit certain
qualifying physicians to dispense and
prescribe Schedule III, IV, and V
narcotic controlled substances approved
by the Food and Drug Administration
(FDA) specifically for use in
maintenance or detoxification treatment
to up to 100 patients at any one time,
after the practitioner submits to the
Secretary of Health and Human Services
(HHS) a notification of the practitioner’s
need and intent to treat the increased
number of patients. The amendment
was made as part of the Office of
National Drug Control Policy
Reauthorization Act of 2006
(ONDCPRA) (Section 1102 of Pub. L.
109-469, 120 Stat. 3502).

Notice of Proposed Rulemaking

On September 20, 2007 (72 FR 53734),
DEA published a Notice of Proposed
Rulemaking (NPRM) proposing to
conform DEA regulations to Public Law
109-56 by removing the requirement in
21 CFR 1301.28(b)(iv) that limits to 30
the number of patients that could
receive maintenance or detoxification
treatment through a group practice. This
change means that each qualifying
practitioner whether working
individually or in a group practice may
offer maintenance and detoxification
treatment to 30 patients at any one time.
That NPRM also proposed to conform
DEA regulations to Section 1102 of
Public Law 109-469 by permitting
certain qualifying physicians to treat up
to 100 patients. As discussed in 21
U.S.C. 823(g)(2)(B) and (D) (and not
modified by this rule), to be a
“qualifying physician” the practitioner
must submit to the Secretary of HHS
notification of the practitioner’s intent
to begin dispensing the drugs approved
by FDA specifically for maintenance or
detoxification treatment. The

notification must contain the following
certifications:

e The practitioner is registered with
DEA as an individual practitioner.

o The practitioner is a “qualifying
physician.” A practitioner is a
“qualifying physician” if he is licensed
under State law and has specific
medical certification, training, or
experience in maintenance or
detoxification treatment as specified in
the CSA.

e With respect to patients to whom
the practitioner will provide such drugs
or combinations of drugs, the
practitioner has the capacity to refer the
patients for appropriate counseling and
other appropriate ancillary services.

o The total number of such patients of
the practitioner at any one time will not
exceed the applicable number. The
applicable number is 30, unless, not
sooner than one year after the date on
which the practitioner submitted the
initial notification, the practitioner
submits a second notification to the
Secretary of HHS of the need and intent
of the practitioner to treat up to 100
patients.

¢ The notification to the Secretary of
HHS must be in writing and must state
the name and DEA registration number
of the practitioner.

e If the practitioner is a member of a
group practice, the notification states
the names of the other practitioners in
the practice and identifies the
registrations issued for the other
practitioners.

As noted, certain qualifying
physicians may treat up to 100 patients,
instead of the thirty permitted for all
qualifying physicians. To qualify to treat
the additional patients, not sooner than
one year after the practitioner submitted
the initial notification, the practitioner
must submit a second notification to the
Secretary of HHS of the need and intent
of the practitioner to treat up to 100
patients. Further, the practitioner must
be a “qualifying physician” under 21
U.S.C. 823(g)(2)(G) as discussed above
(21 CFR 1301.28(b)(1)(i) and (ii)). These
amendments do not change the
requirement that each practitioner must
first qualify to prescribe and dispense
these medications for maintenance and
detoxification treatment, or must be
prescribing these approved substances
using the “good faith”” exception, found
within current regulations at 21 CFR
1301.28(e).

The “good faith” exception was
established by the Drug Addiction
Treatment Act of 2000, and is not
affected by this Final Rule. The
Controlled Substances Act (CSA) (21
U.S.C. 823(g)(2)(D)) states that not later
than 45 days after the Secretary of HHS

receives a notification discussed above,
the Secretary shall make a
determination of whether the
practitioner meets all requirements for a
waiver of the requirement of separate
registration. Upon the expiration of the
45-day time period, a practitioner who
in good faith submits a notification
discussed above and reasonably believes
that the conditions specified in 21
U.S.C. 823(g)(2)(B) through (D) have
been met shall, in dispensing narcotic
drugs in schedule III, IV, or V or
combinations of such drugs for
maintenance treatment or detoxification
treatment, be considered to have a
waiver until notified otherwise by the
Secretary of HHS. The practitioner may
commence to prescribe or dispense such
narcotic drugs for maintenance or
detoxification treatment prior to the
expiration of the 45-day period if it
facilitates the treatment of an individual
patient and both the Secretary and the
Attorney General are notified by the
practitioner of the intent to commence
prescribing or dispensing such narcotic
drugs.

Background

On October 17, 2000, Congress passed
the Drug Addiction Treatment Act of
2000 (DATA), amending the Controlled
Substances Act (CSA) (21 U.S.C. 801 et
seq.) to establish “waiver authority for
physicians who dispense or prescribe
certain narcotic drugs for maintenance
treatment or detoxification treatment”
(Pub. L. 106-310, title XXXV; 114 Stat.
1222, codified at 21 U.S.C. 823(g)(2)).
Prior to DATA, the Controlled
Substances Act and DEA regulations
required practitioners who wanted to
conduct maintenance or detoxification
treatment using narcotic controlled
drugs to be registered as a Narcotic
Treatment Program (NTP) in addition to
the practitioner’s individual
registration. The separate NTP
registration authorized the practitioner
to dispense or administer, but not
prescribe, narcotic drugs.

With passage of DATA, DEA
published a NPRM (68 FR 37429; June
24, 2003) proposing to amend the
regulations affecting maintenance and
detoxification treatment for narcotic
treatment by establishing an exemption
from the separate registration
requirement. After consideration of the
comments received on the NPRM, DEA
published a Final Rule on June 23, 2005
(70 FR 36338). The June 23, 2005, Final
Rule permitted the following:

(1) Qualifying physicians to dispense
and prescribe Schedule III, IV, and V
narcotic controlled drugs approved by
the Food and Drug Administration
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specifically for use in maintenance or
detoxification treatment.

(2) Narcotic-dependent patients to
have one-on-one consultations with a
practitioner in a private practice setting.

(3) Pharmacies to fill prescriptions for
Schedule III, IV, and V narcotic
controlled drugs approved by the Food
and Drug Administration specifically for
use in maintenance or detoxification
treatment.

(4) Practitioners to offer maintenance
and detoxification treatment with
Schedule III, IV, and V narcotic
controlled drugs approved by the Food
and Drug Administration specifically for
use in maintenance or detoxification
treatment to no more than 30 patients in
their private practices without having a
second registration as a NTP.

The exemption and other
amendments established by the Final
Rule apply to individual practitioners
working in traditional NTPs as well as
any other practice setting. The rule does
not affect the existing prohibition
against prescribing any Schedule II
narcotic controlled drugs for
maintenance or detoxification
treatment.

Under the provisions of DATA
implementing regulations as codified in
21 CFR 1301.28(b)(1)(iii) and (iv), the
30-patient limitation applied equally to
individual practices and to group
practices (i.e., 30 patients per group),
severely limiting the number of patients
that could be treated by physicians in
group practices.

Pursuant to Public Law 109-56
effective on August 2, 2005, and Section
1102 of Public Law 109-469 effective on
December 29, 2006, this Final Rule
makes conforming changes to DEA’s
regulations at 21 CFR 1301.28(b)(1)(iii)
and (iv). Specifically, paragraph
(b)(1)(iii) is amended to permit the
treatment of up to 100 patients by a
qualifying practitioner if the necessary
criteria are met (i.e., the practitioner
previously was granted authority to
dispense or prescribe Schedule III, IV,
or V narcotic controlled drugs or
combinations of narcotic controlled
drugs approved by the Food and Drug
Administration specifically for use in
maintenance or detoxification treatment
without being separately registered as a
narcotic treatment program, and, not
sooner than one year after the
submission of the initial notification,
the practitioner submits a second
notification to the Secretary of HHS of
the need and intent of the practitioner
to treat up to 100 patients) and
notification is submitted to the
Secretary of Health and Human
Services. Further, paragraph (b)(1)(iii) is
amended by removing the phrase

“Where the individual practitioner is
not a member of a group practice,” since
there is no longer a distinction between
practitioners in group practices and
those practicing independently. Finally,
paragraph (b)(1)(iv) is deleted to remove
language regarding members of group
practices.

Relevant to the change regarding the
treatment of up to 100 patients, the
Director of the Center for Substance
Abuse Treatment in the Department of
Health and Human Services issued a
letter announcing the statutory change
as follows:

Under ONDCPRA (effective December 29,
2006), physicians who meet the following
criteria may notify the Secretary of Health
and Human Services (HHS) of their need and
intent to treat up to 100 patients at any time:
(1) The physician must currently be qualified
under DATA 2000; (2) at least one year must
have elapsed since the physician submitted
the initial notification for authorization; (3)
the physician must certify their capacity to
refer patients for appropriate counseling and
other appropriate ancillary services; and (4)
the physician must certify that the total
number of patients at any one time will not
exceed the applicable number.

DEA emphasizes that practitioners
must meet these HHS criteria before
prescribing a Schedule III, IV, or V
controlled substance for narcotic
maintenance or detoxification treatment
to more than 30 patients at any one
time.

Comments Received

DEA received one comment to its
NPRM published September 20, 2007 at
72 FR 53734 from an association
representing physicians. The
commenter supported the rulemaking as
proposed. The commenter strongly
supported the proposed change to
conform DEA regulations to the
statutory changes made by Public Law
109-56, believing that the previous
requirement limiting the number of
patients who could receive treatment
through a group practice to 30 was a
barrier to treatment access. Further, the
commenter supported the proposed
change to conform DEA regulations to
Section 1102 of Public Law 109-469,
believing that the requirement for
physicians to submit a supplemental
notification to the Secretary of HHS of
their need and intent to treat up to 100
patients, not sooner than one year after
the practitioner submitted the initial
notification, is ‘‘a reasonable
compromise at this time.” Therefore,
DEA is finalizing this rulemaking as
proposed.

Regulatory Certifications
Regulatory Flexibility Act

The Deputy Assistant Administrator,
Office of Diversion Control, has
reviewed this regulation and hereby
certifies that it has been drafted in
accordance with the Regulatory
Flexibility Act (5 U.S.C. 601-612) and
that it will not have a significant
economic impact on a substantial
number of small entities. This rule
relieves a restriction on practitioners
desiring to treat narcotic dependent
patients by removing the 30-patient
limit for group practices and by
permitting certain qualifying physicians
to treat up to 100 patients after certain
criteria are met. Thus, the changes
provide greater access to care for
patients due to increased patient limits.

Executive Order 12866

The Deputy Assistant Administrator
further certifies that this rule has been
drafted in accordance with the
principles in Executive Order 12866
Section 1(b). It has been determined that
this is a significant regulatory action
and, therefore, this action has been
reviewed by the Office of Management
and Budget. This rule will not impose
additional costs on practitioners as it
simply increases the number of patients
that a practitioner may treat for narcotic
dependence. As previously noted, this
change provides greater access to care
for patients due to the increased patient
limits.

Executive Order 12988

This rule meets the applicable
standards set forth in Sections 3(a) and
3(b)(2) of Executive Order 12988, Civil
Justice Reform.

Executive Order 13132

This rule does not preempt or modify
any provision of State law; nor does it
impose enforcement responsibilities on
any State; nor does it diminish the
power of any State to enforce its own
laws. Accordingly, this rulemaking does
not have Federalism implications
warranting the application of Executive
Order 13132.

Unfunded Mandates Reform Act of 1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $120,000,000 or more
(adjusted for inflation) in any one year,
and will not significantly or uniquely
affect small governments. Therefore, no
actions were deemed necessary under
the provisions of the Unfunded
Mandates Reform Act of 1995.
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Congressional Review Act

This rule is not a major rule as
defined by Section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Congressional
Review Act). This rule will not result in
an annual effect on the economy of
$100,000,000 or more; a major increase
in costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

List of Subjects in 21 CFR Part 1301

Administrative practice and
procedure, Drug traffic control, Security
measures.

m For the reasons set out above, 21 CFR
part 1301 is amended as follows:

PART 1301—REGISTRATION OF
MANUFACTURERS, DISTRIBUTORS,
AND DISPENSERS OF CONTROLLED
SUBSTANCES

m 1. The authority citation for part 1301
continues to read as follows:

Authority: 21 U.S.C. 821, 822, 823, 824,
871(b), 875, 877, 8864, 951, 952, 953, 956,
957.

m 2. Section 1301.28 is amended by
revising paragraph (b)(1)(iii) and
removing paragraph (b)(1)(iv) to read as
follows:

§1301.28 Exemption from separate
registration for practitioners dispensing or
prescribing Schedule lll, IV, or V narcotic
controlled drugs approved by the Food and
Drug Administration specifically for use in
maintenance or detoxification treatment.

* * * * *

(b)(2) * * *

(iii) The total number of patients to
whom the individual practitioner will
provide narcotic drugs or combinations
of narcotic drugs under this section will
not exceed 30 at any one time unless,
not sooner than 1 year after the date on
which the practitioner submitted the
initial notification to the Secretary of
Health and Human Services, the
practitioner submits a second
notification to the Secretary of the need
and intent of the practitioner to treat up
to 100 patients. A second notification
under this subparagraph shall contain
the certifications required by
subparagraphs (i) and (ii) of this
paragraph. The Secretary of Health and
Human Services may promulgate
regulations to change the total number
of patients.

* * * * *

Dated: May 13, 2008.
Joseph T. Rannazzisi,

Deputy Assistant Administrator, Office of
Diversion Control.

[FR Doc. E8-11471 Filed 5-21—-08; 8:45 am]
BILLING CODE 4410-09-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[USCG-2008-0339]
Drawbridge Operation Regulation;

lllinois Waterway, Lockport, IL; Repair
and Maintenance

AGENCY: Coast Guard, DHS.
ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Eighth
Coast Guard District has issued a
temporary deviation from the regulation
governing the operation of the Elgin,
Joliet, and Eastern Railroad Drawbridge,
across the Illinois Waterway, Mile
290.1, at Lockport, Illinois. The
deviation is necessary for the bridge to
remain closed-to-navigation unless 1
hour advance notice is given. This
deviation allows the bridge owner time
to perform necessary repairs to the
bridge.

DATES: This deviation is effective from
7 am. to 5 p.m., May 20, 2008, through
June 2, 2008.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2008—
0339 and are available online at
http://www.regulations.gov. They are
also available for inspection or copying
at two locations: The Docket
Management Facility (M-30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays, and the Robert
A. Young Federal Building, Room
2.107F, 1222 Spruce Street, St. Louis,
MO 63103-2832, between 8 a.m. and 4
p-m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Roger K. Wiebusch, Bridge
Administrator, (314) 269-2378.
SUPPLEMENTARY INFORMATION: The Elgin,
Joliet, and Eastern Railway requested a
temporary deviation for the Elgin, Joliet,
and Eastern Railroad Drawbridge, mile
290.1, at Lockport, Illinois across the
Ilinois Waterway to perform needed

maintenance and repairs. The Elgin,
Joliet, and Eastern Railroad Drawbridge
currently operates in accordance with
33 CFR 117.393(d), which states the
bridge is remotely operated and
normally maintained in the open-to-
navigation position, closing only to pass
rail traffic and then reopening promptly
for navigation. In order to facilitate the
needed maintenance and repairs, the
drawbridge must be kept in the closed-
to-navigation position. This deviation
allows for the bridge to remain closed-
to-navigation unless 1 hour advance
notice is given, from 7 a.m. to 5 p.m.,
May 20, 2008, through June 2, 2008.

There are no alternate routes for
vessels transiting this section of the
Illinois Waterway.

The Elgin, Joliet, and Eastern Railroad
Drawbridge, in the closed-to-navigation
position, provides a vertical clearance of
24.6 feet above pool stage. Navigation
on the waterway consists primarily of
commercial tows and recreational
watercraft. This temporary deviation has
been coordinated with waterway users.
No objections were received.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: May 5, 2008.
Roger K. Wiebusch,
Bridge Administrator.
[FR Doc. E8-11441 Filed 5-21-08; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—-2008-0010]
RIN 1625-AA09

Drawbridge Operation Regulations;
Mill Neck Creek, Oyster Bay, NY

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard has changed
the drawbridge operation regulations
that govern the operation of the Bayville
Bridge, mile 0.1, across Mill Neck Creek
at Oyster Bay, New York. This final rule
will allow the bridge to open on signal
between 7 a.m. and 11 p.m. from May

1 through October 31 and between 7
a.m. and 5 p.m., Monday through
Friday, from November 1 through April
30. At all other times the bridge will
open after a two-hour advance notice is
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given by calling the number posted at
the bridge. The purpose of this rule is

to help relieve the bridge owner from
the burden of crewing the bridge during
time periods that the bridge receives few
requests to open.

DATES: This rule is effective June 23,
2008.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket (USCG—2008—-0010) and are
available online at http://
www.regulations.gov. This material is
also available for inspection or copying
at two locations: the Docket
Management Facility (M—-30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590-0001, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays, and the
First Coast Guard District, Bridge
Branch, One South Street, New York,
NY 10004, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: Ms.
Judy Leung-Yee, Project Officer, First
Coast Guard District, (212) 668—7195.
SUPPLEMENTARY INFORMATION:

Regulatory Information

On March 7, 2008, we published a
notice of proposed rulemaking (NPRM)
entitled “Drawbridge Operation
Regulations; Mill Neck Creek, Oyster
Bay, NY,” in the Federal Register (73
FR 12315). We received two letters
commenting on the proposed rule. No

public meeting was requested, and none
was held.

Background and Purpose

The Bayville Bridge has a vertical
clearance of 9 feet at mean high water,
and 16 feet at mean low water in the
closed position. The existing
drawbridge operating regulations listed
at 33 CFR 117.5, require the bridge to
open on signal at all times.

On March 8, 2007, the bridge owner,
the County of Nassau, Department of
Public Works, requested a change to the
drawbridge operation regulations to
help provide relief from the burden of
providing a draw tender at the bridge
during time periods when bridge
seldom receives a request to open.

On April 13, 2007, the Coast Guard
authorized a temporary deviation with a
request for public comment in order to
test the proposed rule change. The
temporary test deviation was in effect
from May 25, 2007, through November
20, 2007, with a comment period open

until November 30, 2007. The Coast
Guard received no comments or
complaints from mariners in response to
the temporary test deviation.

As a result of the above information,
the Coast Guard published a notice of
proposed rulemaking proposing to
permanently change the drawbridge
operation regulations for the Bayville
Bridge. Under the notice of proposed
rulemaking the bridge would be
required to open on signal between 7
a.m. and 11 p.m., from May 1 through
October 31, and between 7 a.m. and 5
p-m., Monday through Friday, from
November 1 through April 30. At all
other times the draw shall open on
signal after at least a two-hour advance
notice is provided by calling the number
posted at the bridge.

Discussion of Comments and Changes

The Coast Guard received two
comment letters from the New York
State Office of Parks and Tennessee Gas
Pipeline Company in response to the
notice of proposed rulemaking. Both
comment letters stated no objection to
the proposed rule change and as a
result, no changes have been made to
this final rule.

Regulatory Analysis

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analysis based
on 13 of these statutes or executive
orders.

Regulatory Planning and Review

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3), of
that Order. The Office of Management
and Budget has not reviewed it under
that Order.

This conclusion is based on the fact
that vessel traffic will still be able to
transit through the Bayville Bridge at
any time provided they give a two-hour
advance notice during the time periods
the bridge is not crewed.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and

governmental jurisdictions with
populations less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b), that this rule will not
have a significant economic impact on
a substantial number of small entities.

This conclusion is based on the fact
that vessel traffic will still be able to
transit through the Bayville Bridge at
any time provided they give a two-hour
advance notice during time periods the
bridge is not crewed.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process.

No small entities requested Coast
Guard assistance and none was given.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG-FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
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aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This final rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “‘significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their

regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
and Department of Homeland Security
Management Directive 5100.1, which
guides the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (NEPA) (42 U.S.C. 4321—
4370f), and have concluded that there
are no factors in this case that would
limit the use of a categorical exclusion
under section 2.B.2 of the Instruction.
Therefore, this rule is categorically
excluded, under figure 2—1, paragraph
(32)(e), of the Instruction, from further
environmental documentation
considering that it relates to the
promulgation of operating regulations or
procedures for drawbridges.

Under figure 2—1, paragraph (32)(e), of
the instruction, an environmental
analysis checklist and a categorical
exclusion determination are not
required for this rule.

List of Subjects in 33 CFR Part 117
Bridges.
Regulations

m For the reasons discussed in the
preamble, the Coast amends 33 CFR part
117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1(g);
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add §117.800 to read as follows:

§117.800 Mill Neck Creek.

The draw of the Bayville Bridge, mile
0.1, at Oyster Bay, New York, shall open
on signal between 7 a.m. and 11 p.m.,
from May 1 through October 31, and
between 7 a.m. and 5 p.m., Monday
through Friday, from November 1

through April 30. At all other times the
draw shall open on signal provided at
least a two-hour advance notice is given
by calling the number posted at the
bridge.

Dated: May 13, 2008.
Timothy S. Sullivan,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. E8—11443 Filed 5-21-08; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[USCG-2008-0356]

Drawbridge Operation Regulations;
Thames River, New London, CT

AGENCY: Coast Guard, DHS.
ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the regulations
governing the operation of the Amtrak
Bridge, mile 3.0, across the Thames
River at New London, Connecticut.
While this temporary deviation is in
effect, the bridge may remain in the
closed position for sixteen days and
operate on a temporary operating
schedule for ten days.

DATES: This deviation is effective from
June 1, 2008, through June 30, 2008.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG—2008—
0356 and are available online at
http://www.regulations.gov. They are
also available for inspection or copying
at two locations: the Docket
Management Facility (M—30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays, and the First
Coast Guard District, Bridge Branch
Office, 408 Atlantic Avenue, Boston,
Massachusetts 02110, between 7 a.m.
and 3 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: ]udy
Leung-Yee, Project Officer, First Coast
Guard District, at (212) 668—7165.
SUPPLEMENTARY INFORMATION: The
Amtrak Bridge, across the Thames River
at mile 3.0, at New London,
Connecticut, has a vertical clearance in
the closed position of 30 feet at mean
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high water and 33 feet at mean low
water. The existing drawbridge
operation regulations are listed at 33
CFR 117.224.

The waterway has seasonal
recreational vessels, fishing vessels, and
U.S. Navy vessels of various sizes. The
U.S. Navy and other marine facilities
were notified regarding this deviation
and no objections were received.

The owner of the bridge, National
Railroad Passenger Corporation
(Amtrak), requested a temporary
deviation to facilitate rehabilitation
construction at the bridge.

Under this temporary deviation the
Amtrak Bridge, mile 3.0, across the
Thames River at New London may
remain in the closed position from June
1, 2008, through June 13, 2008, and
from June 18, 2008, through June 20,
2008.

From June 21, 2008, through June 30,
2008, the draw may remain in the
closed position; except that, the draw
shall open for the passage of vessel
traffic during the following time
periods:

Monday through Friday from: 5 a.m.
to 5:40 a.m.; 11:20 a.m. to 11:55 a.m.;
3:35 p.m. to 4:15 p.m.; and 8:30 p.m. to
8:55 p.m.

Saturday from: 8:30 a.m. to 9:10 a.m.;
12:35 p.m. to 1:05 p.m.; 3:40 p.m. to
4:10 p.m.; 5:35 p.m. to 6:05 p.m.; and
7:35 p.m. to 8:40 p.m.

Sunday from: 8:30 a.m. to 9:20 a.m.;
11:35 a.m. to 12:15 p.m.; 1:30 p.m. to
1:55 p.m.; 6:30 p.m. to 7:10 p.m.; and
8:30 p.m. to 9:15 p.m.

The draw shall open on signal at any
time for U.S. Navy submarines and their
associated escort vessels.

Vessels that can pass under the bridge
without a bridge opening may do so at
all times.

In accordance with 33 CFR 117.35(e),
the bridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: May 9, 2008.

Gary Kassof,

Bridge Program Manager, First Coast Guard
District.

[FR Doc. E8—11437 Filed 5-21-08; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 51

Requirements for Preparation,
Adoption, and Submittal of
Implementation Plans

CFR Correction

In title 40 of the Code of Federal
Regulations, parts 50 to 51, revised as of
July 1, 2007, on page 296, in §51.357,
remove paragraphs (b)(1)(i) and
(b)(1)(ii).

[FR Doc. E8—11525 Filed 5-21—-08; 8:45 am]
BILLING CODE 1505-01-D

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

Approval and Promulgation of
Implementation Plans; Mississippi

CFR Correction

In title 40 of the Code of Regulations,
part 52.1019 to End, revised as of July
1, 2007, on page 222, in section 52.1270,
in the table in paragraph (c), under APC-
S-2, the entry for Section VI, is corrected
in the column titled “EPA approval
date”, is corrected to read ‘“7/10/2006,
71 FR 38775”.

[FR Doc. E8-11526 Filed 5-21—-08; 8:45 am]
BILLING CODE 1505-01-D

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 60
[EPA-HQ-OAR-2002-0071; FRL-8568-7]
RIN 2060-AP13

Update of Continuous Instrumental
Test Methods: Technical Amendments

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is taking final action to
correct errors in a final rule published
May 15, 2006, that updated five
continuous instrumental test methods.
As published, the rule contained
inadvertent errors and provisions that
needed to be clarified. We published a
direct final rule with a parallel proposed
rule on September 7, 2007 to correct the
errors and to add clarifying language.
However, we received an adverse
comment on the direct final rule, and it
was subsequently withdrawn on
November 5, 2007. This action finalizes

the parallel proposal. In this final rule,
EPA corrects errors, clarifies certain
provisions, and responds to the adverse
comment received on the direct final
rule published on September 7, 2007.
DATES: This final rule is effective on
May 22, 2008.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-HQ-OAR-2002-0071. All
documents in the docket are listed on
the www.regulations.gov Web site.
Although listed in the index, some
information is not publicly available,
e.g., GBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Update of Continuous Instrumental
Test Methods Docket, Docket ID No.
EPA-OAR-2002-0071, EPA Docket
Center, EPA/DC, EPA West, Room 3334,
1301 Constitution Ave., NW.,
Washington, DC. This Docket Facility is
open from 8:30 a.m. to 4:30 p.m.
Monday through Friday excluding legal
holidays. The Docket telephone number
is (202) 566—1742. The Public Reading
Room is open from 8:30 a.m. to 4:30
p-m., Monday through Friday, excluding
legal holidays. The telephone number
for the Public Reading Room is (202)
566-1744.

FOR FURTHER INFORMATION CONTACT: Mr.
Foston Curtis, Air Quality Assessment
Division, Office of Air Quality Planning
and Standards (E143-02),
Environmental Protection Agency,
Research Triangle Park, North Carolina
27711; telephone number (919) 541—
1063; fax number (919) 541-0516;
e-mail address: curtis.foston@epa.gov.
SUPPLEMENTARY INFORMATION:

Table of Contents

I. Does This Action Apply to Me?
II. Where Can I Obtain a Copy of This
Action?
III. Background
IV. This Action
A. Method 3A—40 CFR Part 60, Appendix
A-1
B. Method 6C—40 CFR Part 60, Appendix
A-4
C. Method 7E—40 CFR Part 60, Appendix
A-4
D. Method 20—40 CFR Part 60, Appendix
A-7
V. Public Comments on the Proposed Rule
VI. Judicial Review
VII. Statutory and Executive Order Reviews
A. Executive Order 12866: Regulatory
Planning and Review
B. Paperwork Reduction Act
C. Regulatory Flexibility Act



29692 Federal Register/Vol.

73, No. 100/ Thursday, May 22, 2008/Rules and Regulations

D. Unfunded Mandates Reform Act

E. Executive Order 13132: Federalism

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

1. National Technology Transfer and
Advancement Act

J. Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations

K. Congressional Review Act

I. Does This Action Apply to Me?

This rule applies to certain sources
that are subject to New Source
Performance Standards (40 CFR part

60), are required to conduct continuous
emission monitoring pursuant to 40 CFR
Part 75, or are subject to other
regulations that require the use of
Method 3A, of Appendix A-1, Methods
6C, 7E of Appendix A—4, and Method 20
of Appendix A-7 to 40 CFR Part 60.

Regulated Entities. Categories and
entities potentially affected include the
following:

Category

NAICS 2

Examples of regulated entities

Kraft Pulp Mills.
Sulfuric Acid Plants.

Fossil Fuel Steam Generators.

Industrial, Commerecial, Institutional Steam Generating Units.
Electric Generating Units.

Stationary Gas Turbines.

Petroleum Refineries.

Municipal Waste Combustors.

aNorth American Industry Classification System.

This table is not intended to be
exhaustive, but rather to provide a guide
for readers regarding entities likely to be
affected by this action. This table lists
examples of the types of entities EPA is
now aware could potentially be affected
by the final rule. Other types of entities
not listed could also be affected. If you
have any questions regarding the
applicability of this action to a
particular entity, consult the person
listed in the preceding FOR FURTHER
INFORMATION CONTACT section.

II. Where Can I Obtain a Copy of This
Action?

In addition to being available in the
docket, an electronic copy of this rule
will also be available on the Worldwide
Web (www) through the Technology
Transfer Network (TTN). Following the
Administrator’s signature, a copy of the
final rule will be placed on the TTN’s
policy and guidance page for newly
proposed or promulgated rules at
http://www.epa.gov/ttn/oarpg. The TTN
provides information and technology
exchange in various areas of air
pollution control.

III. Background

Methods 3A, 6C, 7E, 10, and 20
measure oxygen, carbon dioxide, sulfur
dioxide, nitrogen oxides, and carbon
monoxide emissions from stationary
sources. They are prescribed for use in
determining compliance with a number
of Federal, State, and local regulations.
The EPA published updates to simplify,
harmonize, and update these test
methods on May 15, 2006 (71 FR
28081). The rule promulgating these
updates became effective August 14,
2006. As published, the rule contained

inadvertent errors and provisions that
needed clarification.

On September 7, 2007, EPA
simultaneously published a proposed
rule (72 FR 51392) and a direct final
rule (72 FR 51365) to correct errors and
clarify certain provisions in the May 15,
2006 rule. Because EPA received one
adverse comment during the public
comment period, EPA withdrew the
direct final rule on November 5, 2007
(72 FR 62414). EPA is taking final action
on the corrections and clarifications
proposed for approval on September 7,
2007, and is responding to the adverse
comment received in response to that
proposal.

IV. This Action

In this final rule, EPA corrects errors
and clarifies portions of the May 15,
2006 rule to reflect the intent of the rule
and to make it more understandable.

Specifically, EPA is taking the
following actions:

A. Method 3A—40 CFR Part 60,
Appendix A-1

1. We are clearly stating that pre-
cleaned or scrubbed air may be used for
the high-level calibration gas provided
no interfering gases are present.

2. An incorrect reference in Section
8.1 to Section 8.2 of Method 3 for
sampling to determine gas molecular
weight is corrected to reference Section
8.2.1 of Method 3.

B. Method 6C—40 CFR Part 60,
Appendix A-4

In Section 6.2, a reference to Section
6.2.8.1 for dual-range analyzers is
expanded to include Section 6.2.8.2
which also applies.

C. Method 7E—40 CFR Part 60,
Appendix A-4

1. Under the descriptions for
calibration gases in Section 3.3, the
quality of zero gas allowed for
instrument calibration is clarified. The
current requirement is that all
calibration gases be of EPA traceability
protocol quality. However, the
traceability protocol does not have a
specification for zero gas. Therefore, we
are adopting the specification for “zero
air material” in 40 CFR 72.2 for zero gas
in place of the traceability protocol.

2. In Section 3.4, we recommend the
instrument calibration span be chosen
such that emission concentrations are
between 20 to 100 percent of the
calibration span, “to the extent
practicable.” We are adding a note, as
an example, that meeting this 20 to 100
percent criterion may not be practicable
when emissions are low relative to the
emission limit and the purpose of the
test is to show compliance with the
emission limit.

3. Section 3.9 is clarified to note that
drift is the difference between the pre-
and post-run system bias checks instead
of the difference between the
measurement system readings for the
pre- and post-run bias checks.

4. Section 3.12 is corrected to remove
erroneous citations to 40 CFR 53.55 and
53.56 which have nothing to do with the
manufacturer’s stability test (MST).

5. In Section 6.2.2, we are specifically
stating that the particulate media must
be included in the system bias test only
when using out-of-stack filters.

6. In Section 6.2.6, the description of
the calibration gas manifold is clarified
to note that blocking the sample flow is
not necessary when in direct calibration
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mode, as suggested in the current
method, but the calibration gas may
simply supply an excess of calibration
gas through the system.

7. The method implies that all
analyzers with calibration spans of 20
ppmv or less are required to perform the
MST. In Section 6.2.8.2, we are
clarifying the MST requirement to note
that it is only required for those
analyzers that are routinely calibrated
with a calibration span of 20 ppmv or
less.

8. The new converter efficiency check
that was added in Section 16.2.2
requires the nitrogen dioxide (NO,) test
gas be of EPA traceability protocol
quality. Subsequent discussions with
the National Institute of Standards and
Technology (NIST) concerning the
quality of the NIST NO, standard
revealed that this standard contains
small but consistent amounts of nitric
acid (HNO3;). Some converters may not
be able to completely convert this HNO3
to nitric oxide (NO) for analysis. There
are also concerns about the cost and
stability of certified NO, gas over time.
We are, therefore, dropping the new
requirement that the converter
efficiency gas be of EPA traceability
protocol quality and reverting to the
previous requirement that the gas be of
a manufacturer-certified concentration.
In addition, for this converter check
procedure, the gas is required to be in
the 40 to 60 ppmv range while the two
alternative procedures require gas in the
mid- to high-calibration range. We are
dropping the 40 to 60 ppmv
requirement in favor of recommending
the concentration be in the mid- to high-
calibration range in order to keep the
three procedures consistent. Subsequent
references to the 40 to 60 ppmv
requirement have been deleted from the
method.

9. In Section 7.2, we are clearly
stating that the appropriate test gases
listed in Table 7E-3, or others not listed
that can potentially interfere, as noted
elsewhere, must be used for the test. We
are also making it clear that the gases
used should be manufacturer-certified
but are not required to be prepared by
the EPA traceability protocol.

10. In Section 8.1.2, we are explicitly
stating that the required stratification
test is to be performed at each test site
except for small stacks that are less than
4 inches in diameter.

11. In Section 8.2.1, we are making it
clear that testers must obtain a
certificate from the gas manufacturer
documenting the quality of the
calibration gas.

12. In Section 8.2.4, we are clearly
stating that the converter efficiency test

may be performed either before or after
a test or after a series of tests.

13. In Section 8.2.7, paragraph (1) is
reworded to add clarity to the
interference test, and paragraph (2) is
corrected to note that the interference
test is valid for the life of the instrument
unless major components are replaced
with different model parts.

14. In the sample traversing procedure
in Section 8.4, we delete redundant
language in paragraphs (1) and (2).

15. In paragraph (1) of Section 8.5, we
clarify the handling of failed post-run
bias checks by removing unnecessary
wording.

16. In Section 10.0, we clearly state
that analyzers which measure NO and
NO, without using a converter must be
calibrated with both NO and NO,. The
current wording is not clear to some
users.

17. In Section 12.1, we are revising
certain definitions to reflect the
corrections being made to the
calculations.

18. In Section 12.4, we correct the
system calibration error equation by
adding a term for the dilution factor.

19. In Section 12.6, we add a missing
equation for calculating sample
concentration when a non-zero gas is
used as the low-level calibration gas.

20. In Section 12.9 we replace the
erroneous equation added in the
updates rule with the one traditionally
used by the method.

21. In Section 12.11, we correct the
equation for calculating the spike
recovery.

22. In Section 13.5, we are adding the
2 percent limit for the alternative
converter efficiency test.

23. In Section 16.2.2, we are deleting
the procedures in paragraphs (2) and (3)
because they are not needed for the test
and are confusing.

24. In Section 16.3, the erroneous
references to 40 CFR 53.55 and 53.56 are
removed; only 53.53 is followed for the
MST. A note is added to clarify that
alternative procedures or
documentation of instrument stability
are acceptable.

25. In Table 7E-3, the title is edited
to note that the table contains example
interference gases and concentrations.
We are removing a table footnote
instructing dilution extractive systems
to use the hot wet concentrations
because it may not be applicable in all
cases. In its place, a footnote is added
to remind the tester to use the highest
gas concentration expected at test sites
for the interference test.

26. In Table 7E-5, we correct the
typographical error listing the NOx
concentration at “.80% of calibration
span” to read “80% of calibration

span.” We have removed the note to
evaluate each model by the MST at least
quarterly or once per 50 production
units because it is not necessary.

D. Method 20—40 CFR Part 60,
Appendix A-7

1. In Section 8.4, we are adding a
minimum sample run time of 21
minutes.

V. Public Comments on the Proposed
Rule

Two public comment letters were
received on the direct final rule that was
published on September 7, 2007.
Because the comments was considered
adverse, the direct final rule was
withdrawn on November 5, 2007 (72 FR
62414). One commenter identified an
error in the definition of “system bias.”
We inadvertently proposed to change
the definition to note that system bias is
calculated from the difference between
the system calibration response and the
manufacturer certified gas concentration
and not from the difference between the
system calibration response and the
direct calibration responses. Therefore,
we are not revising the definition of
system bias as indicated in the
September 7, 2007, notice.

Another commenter asked that we
amend the suggested gas concentrations
that were proposed for the Method 7E
converter check to make it clear that
gases in the 40 to 60 ppm range were
not the only ones allowed but that other
concentrations were acceptable if they
were more appropriate for the source
conditions. We agree and have made
this change in the final rule.

Another error in the published
equation for calculating system
calibration error was pointed out. The
dilution factor was not in the correct
place in Equation 7E-3. This has been
corrected.

VI. Judicial Review

Under section 307(b)(1) of the Clean
Air Act (CAA), judicial review of this
final rule is available by filing a petition
for review in the U.S. Court of Appeals
for the District of Columbia Circuit by
July 21, 2008. Under section
307(d)(7)(B) of the CAA, only an
objection to this final rule that was
raised with reasonable specificity
during the period for public comment
can be raised during judicial review.
Moreover, under section 307(b)(2) of the
CAA, the requirements established by
this action may not be challenged
separately in any civil or criminal
proceedings brought by EPA to enforce
these requirements.
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VII. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

This action is not a “significant
regulatory action” under the terms of
Executive Order 12866 (58 FR 51735,
October 4, 1993) and is, therefore, not
subject to review under the Executive
Order.

B. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. Burden is
defined at 5 CFR 1320.3(b). These
amendments do not add information
collection requirements beyond those
currently required under the applicable
regulation. The amendments being
made correct technical inaccuracies in
the existing testing methodology.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.

For purposes of assessing the impacts
of this rule on small entities, small
entity is defined as: (1) A small business
whose parent company has fewer than
100 or 1,000 employees, or fewer than
4 billion kilowatt-hr per year of
electricity usage, depending on the size
definition for the affected North
American Industry Classification
System code; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of this final rule on small
entities, I certify that this action will not
have a significant economic impact on
a substantial number of small entities.
This final rule will not impose any
requirements on small entities because
it does not impose any additional
regulatory requirements.

D. Unfunded Mandates Reform Act

Title I of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 1044, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any 1 year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective,
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed,
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

EPA has determined that this final
rule does not contain a Federal mandate
that may result in expenditures of $100
million or more for State, local, and
tribal governments, in the aggregate, or
the private sector in any one year, nor
does this rule significantly or uniquely
impact small governments, because it
contains no requirements that apply to
such governments or impose obligations
upon them. Thus, this rule is not subject
to the requirements of sections 202 and
205 of the UMRA. EPA has determined
that this rule contains no regulatory
requirements that might significantly or
uniquely affect small governments
because it contains no requirements that
apply to such governments or impose
obligations upon them. Thus, this rule

is not subject to the requirements of
sections 202 and 205 of the UMRA.

E. Executive Order 13132: Federalism

Executive Order 13132 entitled
“Federalism” (64 FR 43255, August 10,
1999) requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This final rule does not have
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. The
amendments in this rule will benefit
State and local governments by
clarifying and correcting provisions they
currently implement. No added
responsibilities or increase in
implementation efforts or costs for State
and local governments are being added
in this action. Thus, Executive Order
13132 does not apply to this rule.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175 entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000) requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” This final rule does not
have tribal implications as specified in
Executive Order 13175. It will not have
substantial direct effects on tribal
governments, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes,
as specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

EPA interprets EO 13045 (62 FR
19885, April 23, 1997) as applying only
to those regulatory actions that concern
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health or safety risks, such that the
analysis required under section 5-501 of
the EO has the potential to influence the
regulation. This action is not subject to
EO 13045 because it does not establish
an environmental standard intended to
mitigate health or safety risks.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations that Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) because it is
not a significant regulatory action under
Executive Order 12866.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Public Law No.
104-113, 12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. NTTAA directs EPA to provide
Congress, through OMB, explanations
when the Agency decides not to use
available and applicable voluntary
consensus standards.

This action does not involve technical
standards. Therefore, EPA did not
consider the use of any voluntary
consensus standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629
(Feb. 16, 1994)) establishes Federal
executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA has determined that this final
rule will not have disproportionately
high and adverse human health or
environmental effects on minority or
low-income populations because it does
not affect the level of protection

provided to human health or the
environment. This final rule does not
relax the control measures on sources
regulated by the rule and, therefore, will
not cause emissions increases from
these sources.

K. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2). This rule
will be effective May 22, 2008.

List of Subjects in 40 CFR Part 60

Environmental protection,
Administrative practice and procedures,
Air pollution control, Intergovernmental
relations, Reporting and recordkeeping
requirements.

Dated: May 15, 2008.
Stephen L. Johnson,
Administrator.

m For the reasons set out in the
preamble, title 40, chapter I of the Code
of Federal Regulations is amended as
follows:

PART 60—STANDARDS OF
PERFORMANCE FOR NEW
STATIONARY SOURCES

m 1. The authority citation for part 60
continues to read as follows:

Authority: 23 U.S.C. 101; 42 U.S.C. 7401
7671q.

Appendix A-2—[Amended] /

m 2. Amend Method 3A as follows:
m a. Add a sentence after the second
sentence of Section 7.1.

m b. Revise the second sentence in
Section 8.1.

Method 3A—Determination of Oxygen and
Carbon Dioxide Concentrations in Emissions
From Stationary Sources (Instrumental
Analyzer Procedure)

* * * * *

7.1 Calibration Gas. * * * Pre-cleaned or

scrubbed air may be used for the O, high-
calibration gas provided it does not contain

other gases that interfere with the O»
measurement.
* * * * *

8.1. Sampling Site and Sampling Points.
* * *In that case, you may use single-point
integrated sampling as described in Section
8.2.1 of Method 3.

* * * * *

Appendix A-4—[Amended]

m 3. Amend Method 6C by revising the
last sentence in Section 6.2 to read as
follows:

Method 6C—Determination of Sulfur
Dioxide Emissions From Stationary Sources
(Instrumental Analyzer Procedure)

* * * * *

6.2 * * * The low-range and dual-range
analyzer provisions in Sections 6.2.8.1 and
6.2.8.2 of Method 7E apply.

* * * * *

m 4. Amend Method 7E as follows:

m a. Revise Sections 3.3, 3.4, and 3.9.

m b. Revise Section 3.12 by removing
the third sentence and adding two new
sentences.

m c. Revise Section 6.2.2.

m d. Revise the second sentence in
Section 6.2.6.

m e. Revise Section 6.2.8.2.

m f. Add a sentence after the second
sentence in Section 7.1.

m g. Revise Section 7.1.4.

m h. Revise Section 7.2.

m i. Add three sentences to the
beginning of Section 8.1.2.

m j. Revise the second sentence in
Section 8.2.1.

m k. Revise the first sentence in Section
8.2.4.

m l. Revise Section 8.2.4.1.

m m. Revise the first and second
sentences in paragraph (1) and the
second sentence in paragraph (2) of
Section 8.2.7.

m n. Revise paragraphs (1) and (2) in
Section 8.4.

m 0. Revise the introductory paragraph
and paragraph (1) of Section 8.5.

m p. In Section 9.0, revise the table
entitled “Summary Table of QA/QC” by
amending the entry for “M” “System
Performance” “NO,-NO conversion
efficiency” “290% of certified test gas
concentration” “before each test.”

m g. Revise the last sentence in
paragraph (1) of Section 10.0.

m r. Add definitions for “Chasive,”” “Coa,”
and “DF” in alphabetical order to
Section 12.1.

m s. Remove the definition for “NOgna’”
in Section 12.1.

m t. Revise the definitions of “Cy”’ and
“SB¢” in Section 12.1.

m u. Revise Section 12.4.

m v. Revise Sections 12.6 and 12.9.

m w. Revise Equation 7E-12 in Section
12.11.
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m x. Revise Section 13.5.

m y. Revise the third sentence in
paragraph (1) of Section 16.2.2.

m z. Remove and reserve paragraph (2)
and remove paragraph (3) of Section
16.2.2.

W aa. Revise Section 16.3.

m bb. Revise Table 7E-3.

m cc. Revise Table 7E-5.

Method 7E—Determination of Nitrogen
Oxides Emissions From Stationary
Sources (Instrumental Analyzer
Procedure)

* * * * *

3.3 Calibration Gas means the gas
mixture containing NOx at a known
concentration and produced and
certified in accordance with “EPA
Traceability Protocol for Assay and
Certification of Gaseous Calibration
Standards,” September 1997, as
amended August 25, 1999, EPA-600/R—
97/121 or more recent updates. The tests
for analyzer calibration error, drift, and
system bias require the use of
calibration gas prepared according to
this protocol. If a zero gas is used for the
low-level gas, it must meet the
requirements under the definition for
“zero air material” in 40 CFR 72.2 in
place of being prepared by the

traceability protocol.
* * * * *

3.4 Calibration Span means the
upper limit of the analyzer’s calibration
that is set by the choice of high-level
calibration gas. No valid run average
concentration may exceed the
calibration span. To the extent
practicable, the measured emissions
should be between 20 to 100 percent of
the selected calibration span. This may
not be practicable in some cases of low-
concentration measurements or testing
for compliance with an emission limit
when emissions are substantially less
than the limit. In such cases, calibration
spans that are practicable to achieving
the data quality objectives without being
excessively high should be chosen.

* * * * *

3.9 Drift means the difference
between the pre- and post-run system
bias (or system calibration error) checks
at a specific calibration gas
concentration level (i.e. low-, mid- or
high-).

3.12 * * * An MST subjects the
analyzer to a range of line voltages and
temperatures that reflect potential field
conditions to demonstrate its stability
following procedures similar to those
provided in 40 CFR 53.23. Ambient-
level analyzers are exempt from the
MST requirements of Section 16.3.

R

* * * * *

6.2.2 Particulate Filter. An in-stack
or out-of-stack filter. The filter must be
made of material that is non-reactive to
the gas being sampled. The filter media
for out-of-stack filters must be included
in the system bias test. The particulate
filter requirement may be waived in
applications where no significant
particulate matter is expected (e.g., for
emission testing of a combustion turbine
firing natural gas).

* * * * *

6.2.6 Calibration Gas Manifold.

* * * In system calibration mode, the
system should be able to flood the
sampling probe and vent excess gas.

* *x %

* * * * *

6.2.8.2 Low Concentration Analyzer.
When an analyzer is routinely calibrated
with a calibration span of 20 ppmv or
less, the manufacturer’s stability test
(MST) is required. See Table 7E-5 for

test parameters.
* * * * *

7.1 Calibration Gas. If a zero
gas is used for the low-level gas, it must
meet the requirements under the
definition for ““zero air material” in 40
CFR 72.2.

EE

7.1.4 Converter Efficiency Gas. What
reagents do I need for the converter
efficiency test? The converter efficiency
gas is a manufacturer-certified gas with
a concentration sufficient to show NO,
conversion at the concentrations
encountered in the source. A test gas
concentration in the 40 to 60 ppm range
is suggested, but other concentrations
may be more appropriate to specific
sources. For the test described in
Section 8.2.4.1, NO, is required. For the
alternative converter efficiency tests in
Section 16.2, NO is required.

* * * * *

7.2 Interference Check. What
reagents do I need for the interference
check? Use the appropriate test gases
listed in Table 7E-3 or others not listed
that can potentially interfere (as
indicated by the test facility type,
instrument manufacturer, etc.) to
conduct the interference check. These
gases should be manufacturer certified
but do not have to be prepared by the
EPA traceability protocol.

* * * * *

* * %

8.1.2 Determination of Stratification.
Perform a stratification test at each test
site to determine the appropriate
number of sample traverse points. If
testing for multiple pollutants or
diluents at the same site, a stratification
test using only one pollutant or diluent
satisfies this requirement. A
stratification test is not required for

small stacks that are less than 4 inches

in diameter * * *
* * * * *
8.2.1 Calibration Gas Verification.

* * * Obtain a certificate from the gas
manufacturer documenting the quality
of the gas. * * *

* * * * *

8.2.4 NO; to NO Conversion
Efficiency. Before or after each field test,
you must conduct an NO, to NO
conversion efficiency test if your system
converts NO, to NO before analyzing for
NOx. You may risk testing multiple
facilities before performing this test
provided you pass this test at the
conclusion of the final facility test. A
failed final conversion efficiency test in
this case will invalidate all tests
performed subsequent to the test in
which the converter efficiency test was
passed. * * *

8.2.4.1. Introduce NO; converter
efficiency gas to the analyzer in direct
calibration mode and record the NOx
concentration displayed by the analyzer.
Calculate the converter efficiency using
Equation 7E-7 in Section 12.7. The
specification for converter efficiency in
Section 13.5 must be met. The user is
cautioned that state-of-the-art NO,
calibration gases may have limited shelf
lives, and this could affect the ability to
pass the 90-percent conversion
efficiency requirement.

8.2.7 Interference Check. * * *

(1) You may introduce the appropriate
interference test gases (that are
potentially encountered during a test,
see examples in Table 7E-3) into the
analyzer separately or as mixtures. Test
the analyzer with the interference gas
alone at the highest concentration
expected at a test source and again with
the interference gas and NOx at a
representative NOx test concentration.

* % %

(2) * * * This interference test is
valid for the life of the instrument
unless major analytical components
(e.g., the detector) are replaced with
different model parts. If major
components are replaced with different
model parts, the interference gas check
must be repeated before returning the

analyzer to service.
* * * * *

8.4 Sample Collection.

(1) Position the probe at the first
sampling point. Purge the system for at
least two times the response time before
recording any data. Then, traverse all
required sampling points, sampling at
each point for an equal length of time
and maintaining the appropriate sample
flow rate or dilution ratio (as
applicable). You must record at least
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one valid data point per minute during
the test run.

(2) Each time the probe is removed
from the stack and replaced, you must
recondition the sampling system for at
least two times the system response
time prior to your next recording. If the
average of any run exceeds the
calibration span value, that run is
invalid.

* * * * *

8.5 Post-Run System Bias Check and
Drift Assessment.

How do I confirm that each sample I
collect is valid? After each run, repeat
the system bias check or 2-point system

calibration error check (for dilution
systems) to validate the run. Do not
make adjustments to the measurement
system (other than to maintain the target
sampling rate or dilution ratio) between
the end of the run and the completion
of the post-run system bias or system
calibration error check. Note that for all
post-run system bias or 2-point system
calibration error checks, you may inject
the low-level gas first and the upscale
gas last, or vice-versa. You may risk
sampling for multiple runs before
performing the post-run bias or system
calibration error check provided you
pass this test at the conclusion of the

SUMMARY TABLE OF QA/QC

group of runs. A failed final test in this
case will invalidate all runs subsequent
to the last passed test.

(1) If you do not pass the post-run
system bias (or system calibration error)
check, then the run is invalid. You must
diagnose and fix the problem and pass
another calibration error test (Section
8.2.3) and system bias (or 2-point
system calibration error) check (Section
8.2.5) before repeating the run. Record
the system bias (or system calibration
error) results on a form similar to Table
7E-2.

* * * * *

9.0 Quality Control

Status Process or element QA/QC specification Acceptance criteria Checking frequency
M o System Performance ..... NO>—NO conversion effi- > 90% of certified test gas concentration ............. Before or after each
ciency. test.
*oxEx *oEox SBifina = Post-run system bias, percent
10.0 Calibration and Co = Average of the initial and final of calibration span.
Standardization system calibration bias (or 2-point * * * * *
* *x %

(1) * * * Analyzers that measure NO
and NO, separately without using a
converter must be calibrated with both

NO and NO,.
* * * * *
12.1 Nomenclature. * * *

Chative = NOx concentration in the
stack gas as calculated in Section 12.6,

ppmv.

* * * * *

12.6 Effluent Gas Concentration. For
each test run, calculate Cay,, the
arithmetic average of all valid NOx

C

* * * * *

12.9 Alternative NO, Converter
Efficiency. If the alternative procedure

Gas

system calibration error) check
responses from the low-level (or zero)
calibration gas, ppmv.

Coa = Actual concentration of the
low-level calibration gas, ppmv.

* * %

DF = Dilution system dilution factor
or spike gas dilution factor,

dimensionless.
(¢, DF)-¢,
SCE =~—"——x100 Eq. 7E-3

concentration values (e.g., 1-minute
averages). Then adjust the value of Cay,
for bias using Equation 7E-5a if you use
a non-zero gas as your low-level

12.4 System Calibration Error. Use
Equation 7E-3 to calculate the system
calibration error for dilution systems.
Equation 7E-3 applies to both the initial
3-point system calibration error test and
the subsequent 2-point calibration error
checks between test runs. In this
equation, the term “C,” refers to the
diluted calibration gas concentration
measured by the analyzer.

calibration gas, or Equation 7E-5b if you
use a zero gas as your low-level
calibration gas.

Cyu—C

=(C,,—-C,)22—24 1+ C Eq. 7E-5a
( Avg M) CM_CO MA

Cow = (Che = Co) Cou Eq. 7E-5b

of Section 16.2.2 is used, determine the
NOx concentration decrease from
NOxpeak after the minimum 30-minute

test interval using Equation 7E-9. This
decrease from NOxpeax must meet the
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requirement in Section 13.5 for the
converter to be acceptable.

% Decrease =

* * * * *

12.11 Calculated Spike Gas
Concentration and Spike Recovery for

R=

* * * * *

13.5 NO- to NO Conversion
Efficiency Test (as applicable). The NO,
to NO conversion efficiency, calculated
according to Equation 7E-7, must be
greater than or equal to 90 percent. The
alternative conversion efficiency check,
described in Section 16.2.2 and
calculated according to Equation 7E-9,
must not result in a decrease from
NOxpeax by more than 2.0 percent.

16.2.2 Tedlar Bag Procedure. * * *
Fill the remainder of the bag with mid-
to high-level NO in nitrogen (or other

appropriate concentration) calibration
gas.
* * * * *

16.3 Manufacturer’s Stability Test. A
manufacturer’s stability test is required
for all analyzers that routinely measure
emissions below 20 ppmv and is
optional but recommended for other
analyzers. This test evaluates each
analyzer model by subjecting it to the

DF (Cy - C

NOXPeak — NOXFinal X 100
NO

XPeak

Eq. 7E-9

Spiking Procedure in Section 16.1.3.

* % %

the Example Alternative Dynamic

native ) + Cnarive

100 Eq.7E-12

C

spike

TABLE 7E—3.—EXAMPLE INTER-
FERENCE CHECK GAS CONCENTRA-
TIONS

tests listed in Table 7E-5 following
procedures similar to those in 40 CFR
53.23 for thermal stability and
insensitivity to supply voltage

variations. If the analyzer will be used Concentrations2 sam-
under temperature conditions that are Potential interferent | ple conditioning type
outside the test conditigns in Table B— gas Hot wet Dried
4 of Part 53.23, alternative test
temperatures that better reflect the 5and 15% | 5 and 15%
analyzer field environment should be 25% 1%
used. Alternative procedures or 15 ppmv 15 ppmv
documentation that establish the 15 ppmv 15 ppmv
s ., . 10 ppmv 10 ppmv
a.nalyzer s stability over the appropriate 50 ppmv | 50 ppmv
line voltages and temperatures are 10 ppmv 10 ppmv
acceptable. 50 ppmv 50 ppmv
* * * * 20 ppmv 20 ppmv
50 ppmv 50 ppmv
10 ppmv 10 ppmv

(M Any applicable gas may be eliminated or
tested at a reduced level if the manufacturer
has provided reliable means for limiting or
scrubbing that gas to a specified level.

(@) As practicable, gas concentrations should
be the highest expected at test sites.

* * * * *

TABLE 7E-5.—MANUFACTURER STABILITY TEST

Test description

Acceptance criteria
(note 1)

Thermal Stability

Fault Conditions

Insensitivity to Supply Voltage Variations

Analyzer Calibration Error

Temperature range when drift does not exceed 3.0% of analyzer range over a 12-hour run
when measured with NOx present @ 80% of calibration span.

Identify conditions which, when they occur, result in performance which is not in compliance
with the Manufacturer’s Stability Test criteria. These are to be indicated visually or elec-
trically to alert the operator of the problem.

+ 10.0% (or manufacturers alternative) variation from nominal voltage must produce a drift of <
2.0% of calibration span for either zero or concentration > 80% NOx present.

For a low-, medium-, and high-calibration gas, the difference between the manufacturer cer-
tified value and the analyzer response in direct calibration mode, no more than 2.0% of cali-
bration span.

Note 1: If the instrument is to be used as a Low Range analyzer, all tests must be performed at a calibration span of 20 ppm or less.

Appendix A-7—[Amended]

m 5. Amend Method 20 by adding a
sentence to the end of Section 8.4 to
read as follows:

Method 20—Determination of Oxygen
and Carbon Dioxide Concentrations in run must have a duration of at least 21
Emissions From Stationary Sources minutes.

(Instrumental Analyzer Procedure) * * * * *

[FR Doc. E8—11398 Filed 5-21—-08; 8:45 am)]
BILLING CODE 6560-50-P

8.4 Sample Collection. * * * A test

* * * * *
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Part 412
[CMS-1493-IFC2]
RIN 0938-AP33

Medicare Program; Changes for Long-
Term Care Hospitals Required by
Certain Provisions of the Medicare,
Medicaid, SCHIP Extension Act of
2007: 3-Year Moratorium on the
Establishment of New Long-Term Care
Hospitals and Long-Term Care
Hospital Satellite Facilities and
Increases in Beds in Existing Long-
Term Care Hospitals and Long-Term
Care Hospital Satellite Facilities; and
3-Year Delay in the Application of
Certain Payment Adjustments

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.

ACTION: Interim final rule with comment
period.

SUMMARY: This interim final rule with
comment period implements certain
provisions of section 114 of the
Medicare, Medicaid, and SCHIP
Extension Act of 2007 relating to long-
term care hospitals (LTCHs) and LTCH
satellite facilities. It implements a 3-year
moratorium on the establishment of new
LTCHs and LTCH satellite facilities; and
on increases in beds in existing LTCHs
and LTCH satellite facilities. This
interim final rule with comment period
also implements a 3-year delay in the
application of certain payment policies
which apply payment adjustments for
discharges from LTCHs and LTCH
satellites that were admitted from
certain referring hospitals in excess of
various percentage thresholds.

DATES: Effective date: The provisions of
this interim final rule with comment
period are effective on December 29,
2007. In accordance with section
1871(e)(1)(A)(i) and (ii) of the Social
Security Act (the Act), the Secretary has
determined that retroactive application
of the provisions of this interim final
rule with comment period is necessary
to comply with the statute and that
failure to apply the changes
retroactively would be contrary to
public interest.

Comment date: To be assured
consideration, comments must be
received at one of the addresses
provided below, no later than 5 p.m. on
July 21, 2008.

ADDRESSES: In commenting, please refer
to file code CMS—1493-IFC2. Because of

staff and resource limitations, we cannot
accept comments by facsimile (FAX)
transmission.

You may submit comments in one of
four ways (please choose only one of the
ways listed):

1. Electronically. You may submit
electronic comments on this regulation
to http://www.regulations.gov. Follow
the instructions for “Comment or
Submission” and enter the filecode to
find the document accepting comments.

2. By regular mail. You may mail
written comments (one original and two
copies) to the following address ONLY:
Centers for Medicare & Medicaid
Services, Department of Health and
Human Services, Attention: CMS-1493—
IFC2, P.O. Box 8013, Baltimore, MD
21244-8013.

Please allow sufficient time for mailed
comments to be received before the
close of the comment period.

3. By express or overnight mail. You
may send written comments (one
original and two copies) to the following
address ONLY: Centers for Medicare &
Medicaid Services, Department of
Health and Human Services, Attention:
CMS-1493-IFC2, Mail Stop C4-26-05,
7500 Security Boulevard, Baltimore, MD
21244-1850.

4. By hand or courier. If you prefer,
you may deliver (by hand or courier)
your written comments (one original
and two copies) before the close of the
comment period to either of the
following addresses:

a. Room 445-G, Hubert H. Humphrey
Building, 200 Independence Avenue,
SW., Washington, DC 20201.

(Because access to the interior of the HHH
Building is not readily available to persons
without Federal Government identification,
commenters are encouraged to leave their
comments in the CMS drop slots located in
the main lobby of the building. A stamp-in
clock is available for persons wishing to
retain a proof of filing by stamping in and
retaining an extra copy of the comments

being filed.)

b. 7500 Security Boulevard,
Baltimore, MD 21244-1850.

If you intend to deliver your
comments to the Baltimore address,
please call telephone number (410) 786—
7195 in advance to schedule your
arrival with one of our staff members.

Comments mailed to the addresses
indicated as appropriate for hand or
courier delivery may be delayed and
received after the comment period.

Submission of comments on
paperwork requirements. You may
submit comments on this document’s
paperwork requirements by following
instructions at the end of the
“Collection of Information

Requirements” section in this
document.

For information on viewing public
comments, see the beginning of the
SUPPLEMENTARY INFORMATION section.
FOR FURTHER INFORMATION CONTACT:
Tzvi Hefter, (410) 786—4487, General
information Judy Richter, (410) 786—
2590, Moratorium and 25 percent
patient threshold adjustment.
SUPPLEMENTARY INFORMATION:

Inspection of Public Comments: All
comments received before the close of
the comment period are available for
viewing by the public, including any
personally identifiable or confidential
business information that is included in
a comment. We post all comments
received before the close of the
comment period on the following Web
site as soon as possible after they have
been received: http://
www.regulations.gov. Follow the search
instructions on the Web site to view
public comments.

Comments received timely will be
also available for public inspection as
they are received, generally beginning
approximately 3 weeks after publication
of a document, at the headquarters of
the Centers for Medicare & Medicaid
Services, 7500 Security Boulevard,
Baltimore, Maryland 21244, Monday
through Friday of each week from 8:30
a.m. to 4 p.m. To schedule an
appointment to view public comments,
phone 1-800-743-3951.

I. Background

A. Legislative and Regulatory Authority

Section 123 of the Medicare,
Medicaid, and SCHIP [State Children’s
Health Insurance Program] Balanced
Budget Refinement Act of 1999 (BBRA)
(Pub. L. 106-113), as amended by
section 307(b) of the Medicare,
Medicaid, and SCHIP Benefits
Improvement and Protection Act of
2000 (BIPA) (Pub. L. 106-554), provides
for payment for both the operating and
capital-related costs of hospital
inpatient stays in long-term care
hospitals (LTCHs) under Medicare Part
A based on prospectively set rates. The
Medicare prospective payment system
(PPS) for LTCHs applies to hospitals
described in section 1886(d)(1)(B)(iv) of
the Social Security Act (the Act),
effective for cost reporting periods
beginning on or after October 1, 2002.

Section 1886(d)(1)(B)(iv)(I) of the Act
defines a LTCH as “‘a hospital which has
an average inpatient length of stay (as
determined by the Secretary) of greater
than 25 days.” Section
1886(d)(1)(B)(@iv)(II) of the Act also
provides an alternative definition of
LTCHs: Specifically, a hospital that first
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received payment under section 1886(d)
of the Act in 1986 and has an average
inpatient length of stay (LOS) (as
determined by the Secretary of Health
and Human Services (the Secretary)) of
greater than 20 days and has 80 percent
or more of its annual Medicare inpatient
discharges with a principal diagnosis
that reflects a finding of neoplastic
disease in the 12-month cost reporting
period ending in fiscal year (FY) 1997.

Section 307(b)(1) of the BIPA, among
other things, mandates that the
Secretary shall examine, and may
provide for, adjustments to payments
under the LTCH PPS, including
adjustments to diagnosis related group
(DRG) weights, area wage adjustments,
geographic reclassification, outliers,
updates, and a disproportionate share
adjustment.

In the August 30, 2002 Federal
Register, we issued a final rule that
implemented the LTCH PPS authorized
under BBRA and BIPA (67 FR 55954).
This system uses information from
LTCH patient records to classify
patients into distinct long-term care
diagnosis-related groups (LTC-DRGs)
based on clinical characteristics and
expected resource needs. Payments are
calculated for each LTC-DRG and
provisions are made for appropriate
payment adjustments. Payment rates
under the LTCH PPS are updated
annually and published in the Federal
Register.

In the August 30, 2002 final rule, we
also presented an in-depth discussion of
the LTCH PPS, including the patient
classification system, relative weights,
payment rates, additional payments
(short-stay outliers), and the budget
neutrality requirements mandated by
section 123 of the BBRA. The same final
rule that established regulations for the
LTCH PPS under 42 CFR part 412,
subpart O, also contained LTCH
provisions related to covered inpatient
services, limitation on charges to
beneficiaries, medical review
requirements, furnishing of inpatient
hospital services directly or under
arrangement, and reporting and
recordkeeping requirements. We refer
readers to the August 30, 2002 final rule
for a comprehensive discussion of the
research and data that supported the
establishment of the LTCH PPS (67 FR
55954).

The most recent annual update to the
LTCH PPS was presented in the RY
2009 LTCH PPS final rule (73 FR
26788). In that final rule, among other
things, we established a 2.7 percent
update to the Federal rate for RY 2009,
and presented other payment rate and
policy changes, including revising the
rate year to a year beginning October 1

and ending on September 30. (The 2009
rate year will begin on July 1, 2008 and
end on September 30, 2009).

On December 29, 2007 the Medicare,
Medicaid, and SCHIP Extension Act
(MMSEA) (Pub. L. 110-173) was
enacted. Specifically, section 114 of
MMSEA, entitled “Long-term care
hospitals,” made a number of changes
affecting payments to LTCHs for
inpatient services. Two of the
provisions of section 114 of MMSEA are
discussed in this interim final rule with
comment period.

B. Criteria for Classification as a LTCH

Under the existing regulations at
§412.23(e)(1) and (e)(2)(1), which
implement section 1886(d)(1)(B)(iv)(I) of
the Act, to qualify to be paid as a LTCH,
a hospital must have a provider
agreement with Medicare and must have
an average Medicare inpatient LOS of
greater than 25 days. Alternatively, to be
classified as a LTCH, a hospital must
have a provider agreement with
Medicare and meet the average LOS
requirement in §412.23(e)(2)(ii). Section
412.23(e)(2)(ii) states that for cost
reporting periods beginning on or after
August 5, 1997, a hospital that was first
excluded from the PPS in 1986 meets
the LOS criteria if it has an average
inpatient LOS for all patients, including
both Medicare and non-Medicare
inpatients, of greater than 20 days, and
can also demonstrate that at least 80
percent of its annual Medicare inpatient
discharges in the 12-month cost
reporting period ending in FY 1997
have a principal diagnosis that reflects
a finding of neoplastic disease.

Section 412.23(e)(3) currently
provides that, subject to the provisions
of paragraphs (e)(3)(ii) through (e)(3)(iv)
of this section, the average Medicare
inpatient LOS, specified under
§412.23(e)(2)(i) is calculated by
dividing the total number of covered
and noncovered days of stay for
Medicare inpatients (less leave or pass
days; that is, days where the inpatient
is not occupying a bed but has not been
discharged) by the number of total
Medicare discharges for the hospital’s
most recent complete cost reporting
period. The fiscal intermediaries (FIs) or
Medicare Administrative Contractors
(MACGs) verify that LTCHs meet the
average LOS requirements. (For a more
detailed explanation, see the June 6,
2003 final rule (68 FR 34123).)

I1. Provisions of this Interim Final Rule
with Comment Period

Section 114 of MMSEA made a
number of changes affecting payments
to long-term care hospitals (LTCHs) for
inpatient services. This interim final

rule with comment period implements
the following provisions affecting LTCH
PPS payments:

e Modification of payment
adjustments to LTCHs and LTCH
satellite discharges that were admitted
from specific referring hospitals and
that exceed various percentage
thresholds. Sections 114(c)(1) and (2) of
MMSEA mandates specific changes for
3 years, beginning with cost reporting
periods beginning on or after December
29, 2007, with respect to existing
§412.534, which governs the “25
percent threshold” payment adjustment
to LTCH hospitals-within-hospitals
(HwHs) and LTCH satellite facilities for
discharges that were admitted from their
co-located hosts (established in the FY
2005 IPPS final rule and amended in the
RY 2008 LTCH PPS final rule), and
existing § 412.536, which applies a
payment adjustment policy (that was in
transition to 25 percent prior to the
enactment of this law) to LTCH and
LTCH satellite facility discharges that
were admitted from any individual
hospital not co-located with the LTCH
or LTCH satellite facility (established in
the RY 2008 LTCH PPS final rule), as
discussed in section II.B. of this interim
final rule with comment period.

e Moratorium on new LTCHs, LTCH
satellite facilities, and increase in beds
in existing LTCHs and LTCH satellite
facilities. Section 114(d) of MMSEA
established a 3-year moratorium
beginning on December 29, 2007 on the
establishment and classification of new
LTCHs, LTCH satellite facilities, and on
any increase in beds in existing LTCHs
and LTCH satellite facilities, with
certain exceptions.

Section 114 of MMSEA made other
changes affecting LTCH PPS payments.
The following is a listing of the other
rulemaking documents published and
respective provisions of section 114 of
MMSEA that were implemented:

e In the May 1, 2008 interim final
rule with comment period (73 FR
24871)—

++ Modification of payment
adjustments to certain SSO cases.
Section 114(c)(3) of MMSEA specifies
that the refinement of the SSO policy
implemented in RY 2008 (see
§412.529(c)(3)(i)) shall not apply for a
3-year period beginning with discharges
occurring on or after December 29, 2007.
Specifically, the fourth SSO payment
option in §412.529(c)(3)(i) as revised in
the RY 2008 LTCH PPS final rule shall
not apply for a 3-year period.

++ Revision to the RY 2008 rate
provision. Section 114(e)(1) of MMSEA
provides that the base rate for RY 2008
“shall be the same as the base rate for
discharges for the hospital occurring



Federal Register/Vol. 73, No. 100/ Thursday, May 22, 2008/Rules and Regulations

29701

during the rate year ending in 2007.”
Furthermore, in accordance with section
114(e)(2) of MMSEA, the revised rate
will not be applicable to discharges
occurring on or after July 1, 2007 and
before April 1, 2008.

¢ In the January 29, 2008 proposed
rule and May 9, 2008 final rule Section
114(c)(4) of MMSEA specifies that for a
3-year period beginning on December
29, 2007, the Secretary shall not make
the one-time prospective adjustment to
the LTCH PPS payment rates provided
for in existing § 412.523(d)(3).

We also note that section 114 of
MMSEA included additional provisions
focusing on LTCHs but are not directly
related to payment policy. The
following is a list of those policies
which are not included in this interim
final rule with comment period:

e Section 1861 of the Act is amended
by adding a new paragraph (ccc)
defining LTCHs.

e The Secretary is directed to conduct
a study and submit a report to the
Congress within 18 months after the
date of enactment of MMSEA. The
Secretary will conduct a study on the
establishment of national LTCH facility
and patient criteria.

e The Secretary is directed to provide
an expanded review of medical
necessity for LTCH admission and
continued stay.

A. Payment Adjustment to LTCHs and
LTCH Satellite Facilities

The enactment of section 114(c) of
MMSEA requires several modifications
to payment provisions applicable to
various types of LTCHs under the
regulations at §412.534 and §412.536.
(Throughout this section, “LTCH” or
“LTCH satellite facility” refers
exclusively to “subclause (I)” LTCHs
and LTCH satellite facilities, that is,
LTCHs defined by section
1886(d)(1)(B)(iv)(I) of the Act. This is
the case because the policies established
at §412.534 and §412.536 do not apply

to a “subclause (II)”” LTCH defined
under section 1886(d)(1)(B)(iv)II) (69
FR 49205 and 72 FR 26924). Currently,
§412.534 provides for a payment
adjustment for a co-located LTCH (HwH
or satellite), based upon the percentage
of the HwH’s or satellite’s Medicare
discharges that had been admitted from
a hospital with which it is co-located
(typically, an acute care hospital).

As specified in the RY 2008 LTCH
PPS final rule (72 FR 26870), §412.534
also applies to a “grandfathered” LTCH
HwH or LTCH satellite facility, that is
not required to meet the “separateness
and control” policies at §412.22(e) or
(h)(2)(iii), respectively, regarding its
relationship to the hospital with which
it is co-located (see 72 FR 26926 through
26928). In the RY 2008 LTCH PPS final
rule, we also established, at §412.536,
an adjustment based on the percentage
of Medicare discharges that had been
admitted to a LTCH or LTCH satellite
facility, from an individual referring
hospital with which the LTCH or LTCH
satellite facility is not co-located. When
we extended the policy in §412.534 to
grandfathered LTCH HwHs and LTCH
satellite facilities in the RY 2008 LTCH
PPS final rule, we provided for a
parallel 3-year transition to the full
percentage threshold for cost reporting
periods beginning on or after July 1,
2007 at § 412.534(h) for “‘grandfathered”
LTCHs and LTCH satellite facilities
discharging patients admitted from their
host hospitals and at § 412.536(f) for
discharges that were admitted to a
LTCH or LTCH satellite facility from
any referring hospital with which they
were not co-located (72 FR 26944).

In this interim final rule with
comment period, we are revising our
regulations at §412.534 and §412.536 to
implement the requirements of sections
114(c)(1) and 114(c)(2) of MMSEA.
Specifically, for cost reporting periods
beginning on or after December 29, 2007
and before December 29, 2010, section

114(c)(1) of MMSEA generally exempts
“freestanding” LTCHs (that is, as newly
defined in §412.23(e)(5), a LTCH that
meets the requirements at § 412.23(e)(1)
and (2), and does not occupy space in

a building also used by another hospital
or does not occupy space in one or more
separate or entire buildings located on
the same campus as buildings used by
another hospital, and is not part of a
hospital that provides inpatient services
in a building also used by another
hospital and “‘grandfathered” LTCH
HwHs (that is, “‘a long-term care
hospital identified by the amendment
made by section 4417(a) of the Balanced
Budget Act of 1997 (Pub. L. 105-33)")
from the applicable percentage
threshold policy established at
§412.536. The statutory provision also
exempts grandfathered HwHs from the
applicable percentage threshold at
§412.534(h). Accordingly, for cost
reporting periods beginning on or after
December 29, 2007, for a 3-year period,
the adjustments at § 412.536 will not
apply to “freestanding”” LTCHs and the
adjustments at §412.534 and §412.536
will not apply to “grandfathered” LTCH
HwHs. Furthermore, the legislation
prohibits the application of “any similar
provisions” to either “freestanding”
LTCHs or to “grandfathered” LTCH
HwHs for that same 3-year period.
Section 114(c)(2) of MMSEA also revises
the current percentage thresholds at
§412.534 for applicable LTCHs HwHs
and LTCH satellite facilities. We are
providing two tables to illustrate the
statutory and regulatory changes for
LTCHs and LTCHs satellite facilities
associated with the implementation of
section 114(c)(1) and (2) of MMSEA.
Table 1 indicates the applicability of the
specific provisions of section 114(c)(1)
and (2) of MMSEA by type of LTCH or
LTCH satellite facility. Table 2,
indicates the applicability of §412.534
and §412.536 by type of LTCH or LTCH
satellite facility.

TABLE 1.—APPLICABILITY OF SECTION 114(C)(1) AND (2) oOF MMSEA BY LTCH TYPE

Applicability of

LTCH type Section Section Section Section
114Q(1)A) | 114QMB) | 114QER)A) | 114(0)2)(B)
of MMSEA of MMSEA of MMSEA of MMSEA

Freestanding LTCHS .......cccoiiiiiiii N/A.
Grandfathered HwHs (under section 4417(a) of the BBA §412.22(f)) 1 .... N/A.
Nongrandfathered HwHs Subject to Transition at §412.534(g)2 .............. Yes.
Nongrandfathered HwHs not Subject to Transition at §412.534(g)3 ........ N/A.
Grandfathered LTCH Satellites (§412.22(h)(3)(i)) % ..-vooveeeererieereeeereaene N/A.
Nongrandfathered LTCH Satellites Subject to Transition at § 412.534(g) 5 Yes.
Nongrandfathered LTCH Satellites not Subject to Transition at N/A.
§412.534(g) 6.

1These are LTCH HwHs that were not required to meet the “separateness and control” policies at §412.22(e) and were so classified by the

Secretary on or before September 30, 1995.
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2These are LTCH HwHs subject to the separateness and control policies at §412.22(e) that were paid under the LTCH PPS as of October 1,
2004 or an LTCH HwH paid under the LTCH PPS as of October 1, 2005 whose qualifying period began on or before October 1, 2004.

3These are LTCH HwHs subject to the separateness and control policies at §412.22(e) not paid under the LTCH PPS as of October 1, 2004,
or October 1, 2005 with a qualifying period that began on or before October 1, 2004.

4These are LTCH satellites not subject to the separateness and control policies at§ 412.22(h)(2)(iii) and that were structured as satellite facili-
ties on September 30, 1999 and excluded from the IPPS on that date.

5These are LTCH satellites subject to the separateness and control policies at § 412.22(h)(2)(iii) that were paid under the LTCH PPS as of Oc-

tober 1, 2004.

6These are LTCH satellites subject to the separateness and control policies at § 412.22(h)(2)(iii) that were not paid under the LTCH PPS as of

October 1, 2004.

TABLE 2.—REVISIONS TO §412.534 AND § 412.536 OF THE REGULATIONS IN ACCORDANCE WITH SECTION 114(C)(1) AND

(2) oF MMSEA BY LTCH TYPE

LTCH type*

Applicability of

§412.534

§412.536

Freestanding (as described §412.23(e)(5) of
the regulations).

Nongrandfathered HwH  (as  described
§412.23(e)(2)(i) that meet the criteria in
§412.22(e)).

Grandfathered HwH (as described in section
4417(a) of the BBA and described in
§412.23(e)(2)(i) and meets the criteria of
§412.22(f) of the regulations).

Nongrandfathered LTCH Satellite Facility (as
described in §412.23(e)(2)(i) and meets the
criteria of §412.22(h) of the regulations).

Grandfathered LTCH Satellite Facility (as de-
scribed in §412.23(e)(2)(i) that meets the cri-
teria §412.22(h)(3)(i)).

(1) If subject to the transition at §412.534(g)
(including those located in rural areas or
co-located with an MSA-dominant hospital
or urban-single hospital), applicable but with
revised thresholds.

(2) If not subject to the transition at
§412.534(g) (including those located in
rural areas or co-located with an MSA-dom-
inant hospital or urban-single hospital),
§412.534 is applicable with no change in
thresholds.

3-year delay for cost reporting periods begin-
ning on or after 12/29/2007 and before 12/
29/2010 (as  specified in  section
114(c)(1)(B) of MMSEA.

(1) If subject to the transition in §412.534(g)
(including those located in rural areas or
co-located with an MSA-dominant hospital
or urban-single hospital), is applicable but
with revised thresholds.

(2) If not subject to the transition in
§412.534(g) (including those located in
rural areas or co-located with an MSA-dom-
inant hospital or urban-single hospital), is
applicable with no change in thresholds.

Applicable—subject to transition
§412.534(h).

at

3-year delay for cost reporting periods begin-
ning on or after 12/29/2007 and before 12/
29/2010. (Section 114(c)(1)(A) of MMSEA).

No change. Applicable subject to existing
transition at § 412.536(f).

3-year delay for cost reporting periods begin-
ning on or after 12/29/2007 and before 12/
29/2010 (as  specified in  section
114(c)(1)(B) of MMSEA).

No change—Applicable Subject to existing
transition at §412.536(f).

No change. Applicable subject to existing
transition at §412.536(f).

*Neither §412.534 or §412.536 apply to a section 1886(d)(1)(B)(iv)(ll) of the Act “subclause (1)’ LTCH or LTCH satellite facility.

For purposes of the requirements of
section 114(c) of MMSEA, the
distinction between a freestanding
LTCH and a LTCH that is co-located as
either an HwH or a LTCH satellite
facility is significant. A “freestanding”
LTCH is a LTCH which is not co-located
with another hospital-level provider as
either a HwH, defined at §412.22(e), or
as a satellite of a hospital as defined at
§412.22(h)(1). A HwH is defined at
§412.22(e) as “* * * a hospital that
occupies space in a building also used
by another hospital, or in one or more
separate buildings located on the same
campus as buildings used by another
hospital * * *” At §412.22(f) we
describe “grandfathered” HwHs which
meet the definition at §412.22(e) but are
exempt from the “separateness and
control” policies at §412.22(e)(1). The

term “satellite facilities” defined at
§412.22(h) which addresses satellites of
hospitals; is “* * * a part of a hospital
that provides inpatient services in a
building also used by another hospital,
or in one or more entire buildings
located on the same campus as
buildings used by another hospital

* * *» For purposes of the HwH
regulations at § 412.22(e) and the
satellite regulations at §412.22(h), we
utilize the definition of “campus” in the
provider-based regulations at
§413.65(a)(2). Section 413.65 defines a
campus as ‘‘the physical area
immediately adjacent to the provider’s
main buildings, other areas and
structures that are not strictly
contiguous to the main buildings but are
located within 250 yards of the main
buildings, and any other areas

determined on an individual basis, by
the CMS regional office, to be part of the
provider’s campus.”

Section 114(c) of MMSEA employs
the term “freestanding” in identifying
one group of LTCHs which the
provision exempted from the 25 percent
patient threshold adjustment for 3 years.
The statute did not define the term
freestanding LTCHs in section
114(c)(1)(A) of MMSEA which pertains
to the adjustment policy in §412.536 or
any similar provision. In order to
minimize confusion and ensure the
MMSEA is implemented consistently,
we are adding a definition for
freestanding LTCH to our regulations at
§412.23(e)(5). The definition is
consistent with our application of the
concept under §412.534 and §412.536.
For purposes of section 114(c) of



Federal Register/Vol. 73, No. 100/ Thursday, May 22, 2008/Rules and Regulations

29703

MMSEA, therefore, we are establishing
a regulatory definition of a
“freestanding LTCH” at § 412.23(e)(5),
as a hospital that meets the
requirements of §412.23(e)(1) and (2)
that does not occupy space in a building
also used by another hospital, or in one
or more separate or entire buildings
located on the same campus as
buildings used by another hospital or is
not part of a hospital that provides
inpatient services in a building also
used by another hospital.

As noted above, section 114(c)(1)(B)
of MMSEA specifies a 3-year delay,
effective with cost reporting periods
beginning on or after the date of
enactment of MMSEA (that is, December
29, 2007), in the application of “such
section, or §412.534 of title 42, Code of
Federal Regulations, or any similar
provisions to a long-term care hospital
identified by the amendment made by
section 4417(a) of the Balance Budget
Act (BBA) of 1997 (Pub. L. 105-33).”
We believe that the phrase “such
section’ refers to §412.536 because this
provision is the main topic of the
preceding subparagraph (A). We further
believe that the inclusion of the phrase
“or any similar provisions” after
specifying § 412.534, in section
114(c)(1)(B) of MMSEA exempts
“grandfathered” LTCHs from any
regulatory scheme which would apply a
percentage patient payment adjustment
similar to that in §412.534 or §412.536
for a 3-year period. As noted above, the
type of LTCH identified by section
4417(a) of the BBA is limited to a
“grandfathered” LTCH HwH. Section
4417(a) of the BBA (which amended
section 1886(d)(1)(B) of the Act)
specifies that “[a] hospital that was
classified by the Secretary on or before
September 30, 1995, as a hospital
described in clause (iv) shall continue to
be so classified notwithstanding that it
is located in the same building as, or on
the same campus as, another hospital.”
(Section 1886(d)(1)(B)(iv) of the Act sets
forth the definition of LTCHs.) Section
4417(a) of BBA effectively exempted
this particular group of LTCH HwHs
from the “separateness and control”
policies at §412.22(e)(2) which govern
the relationship between a HwH and the
hospital with which it is co-located.
These “grandfathered” LTCHs are
allowed to maintain their IPPS-
exclusions so long as they continue to
comply with applicable Medicare
requirements. As noted above, section
114(c)(1)(B) of MMSEA provides that
the Secretary shall not apply the
percentage thresholds established at
§412.536 and §412.534 (or any similar
provisions) for a 3-year period, for cost

reporting periods beginning on or after
the date of enactment, December 29,
2007, to “grandfathered” LTCH HwHs.
Section 114(c)(1)(A) of MMSEA also
specifies that the Secretary shall not
apply the provisions at §412.536 (or any
similar provision) to “freestanding”
LTCHs for the 3-year period for cost-
reporting periods beginning on or after
December 29, 2007. However, it is
important to note that both
“grandfathered” LTCH HwHs and
“freestanding” LTCHs for cost reporting
periods beginning before December 29,
2007, remain subject to the applicable
payment adjustments specified in
§412.534(h) and §412.536, for that
particular cost reporting period. Section
412.534(h), with respect to
“grandfathered”” LTCHs, and §412.536
with respect to all LTCHs were
implemented for cost-reporting period
beginning on or after July 1, 2007. The
policy modifications mandated by
section 114(c) of MMSEA are effective”
* * * for cost reporting periods
beginning on or after the date of
enactment of this Act for a 3-year
period.” Therefore, a “‘grandfathered” or
a “freestanding” LTCH with a cost
reporting period that begins on or after
July 1, 2007 but before December 29,
2007, would be subject to the provisions
of §412.534 and §412.536, as
appropriate, until the start of its next
cost reporting period. For example, for
a LTCH with a cost reporting period
beginning on July 1, 2007, the changes
required by section 114(c) of MMSEA
would only apply beginning on or after
July 1, 2008. The 3 years of relief
available to such a facility would
continue until the end of its cost
reporting period that began before
December 29, 2010 (that is, the LTCH’s
last cost reporting period affected by
this provision would begin July 1, 2010
and end June 30, 2011). In another
example, for a LTCH that had a
September 1 through August 31 cost
reporting period, the first cost reporting
period for which it would be granted the
relief specified in section 114(c) of
MMSEA, would be its cost reporting
period beginning on September 1, 2008
and the last cost reporting period would
be the period beginning on September 1,
2010 and ending on August 31, 2011.
Although section 114(c)(1) of MMSEA
exempts “grandfathered” LTCH HwHs
from the ““25 percent patient threshold
payment adjustment” at §412.534 and
§412.536, a “grandfathered” satellite of
a LTCH, under §412.22(h)(3) continues
to be subject to the applicable
percentage thresholds outlined in
§412.536 for patients admitted from any
individual hospital with which it is not

co-located because there are no
exceptions under the MMSEA for such
entities for purposes of §412.536. Also,
grandfathered LTCH satellites continue
to be subject to the applicable existing
percentage thresholds in §412.534(h)
for patients admitted from their co-
located hospital because there are no
exceptions for these entities under the
MMSEA for purposes of §412.534. The
existing transitions to the full payment
adjustments for “grandfathered”” LTCH
satellites at §412.534(h)(2) also
continue to apply. The revision to the
percentages made by section 114(c)(2) of
MMSEA were limited to a hospital a
LTCH satellite subject to the transition
rules at § 412.534(g). Grandfathered
LTCH satellites are subject to the
transition at §412.534(h), not to those at
§412.534(g). Specifically, in the case of
a satellite of a LTCH that is described
under paragraph (h)(1), the thresholds
applied at (c), (d), and (e) will not be
less than the percentage specific below:

e For cost reporting periods
beginning on or after July 1, 2007 and
before July 1, 2008 a threshold of the
lesser of 75 percent of the total number
of Medicare discharges that were
admitted to the LTCH satellite facility
from its co-located hospital during the
cost reporting period or the percentage
of Medicare discharges that had been
admitted to the LTCH satellite facility
from that co-located hospital during the
satellite’s RY 2005 cost reporting period.

¢ For cost reporting periods
beginning on or after July 1, 2008 and
before July 1, 2009, we use the formula
in the paragraph above except that we
substitute 50 percent for 75 percent; and

¢ For cost reporting periods
beginning on or after July 1, 2009, the
25 percent adjustment is applied.

Similarly, the transition to the
full 25 percent threshold or applicable
threshold provided at § 412.536(f)
continues to be applicable for
discharges that were admitted to a
nongrandfathered HwH or a
nongrandfathered LTCH satellite facility
or grandfathered satellite facility from
any hospital with which the HwH or
LTCH satellite facility is not co-located,
because section 114(c)(1) of MMSEA
provides no exceptions for such entities.
This transition at §412.536 parallels the
transition at §412.534(h)(2).

With respect to LTCH HwHs and
LTCH satellite facilities that are not
grandfathered, the applicable percentage
thresholds established at §412.536,
continue to apply because the MMSEA
provides no exceptions for such entities.
In addition, nongrandfathered HwHs
and both grandfathered and
nongrandfatered LTCH satellite facilities
continue to be subject to § 412.534.
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However, to the extent a
nongrandfathered LTCH HwH or LTCH
satellite facility meets the definition of
an “applicable long-term care hospital
or satellite facility,” the revised
percentage thresholds in section
114(c)(2)(A) and (B)(i) of MMSEA apply
for cost reporting periods beginning on
or after December 29, 2007 and before
December 29, 2010.

Specifically, section 114(c)(2)(B)(i) of
MMSEA of 2007 modifies the
percentage thresholds specified in
existing §412.534(c) from 25 percent to
50 percent for “an applicable” LTCH
HwH or LTCH satellite facility
described below, for 3 years, for cost
reporting periods beginning on or after
December 29, 2007. Therefore, payment
to an applicable LTCH or LTCH satellite
facility which is co-located with another
hospital shall not be subject to any
payment adjustment under §412.534 if
no more than 50 percent of the
hospital’s Medicare discharges during
the hospital’s fiscal year (other than
discharges described in §412.534(c)(3))
are admitted from the co-located
hospital. (We note that § 412.534(c)(3)
expressly excludes patients who had
achieved high cost outlier status at the
discharging co-located hospital.) Section
114(c)(2)(B)(ii) of MMSEA defines “‘an
applicable long-term care hospital or
satellite facility”’ as “* * * a hospital or
satellite facility that is subject to the
transition rules under § 412.534(g)

* * *» The transition rules in
§412.534(g) apply to LTCH HwH and
satellites that had been paid under the
LTCH PPS as of October 1, 2004 or a
LTCH HwH that is paid under the LTCH
PPS on October 1, 2005 whose
qualifying period under § 412.23(e)
began on or before October 1, 2004 (see
69 FR 49206). Accordingly, an
applicable LTCH HwH and LTCH
satellite facility for purposes of section
114(c)(2)(ii) of the MMSEA is “* * *a
long-term care hospital or a satellite
facility that is paid under the provisions
of subpart O on October 1, 2004 or of

a hospital that is paid under the
provisions of subpart O and whose
qualifying period under § 412.23(e)
began on or before October 1, 2004

* % %7 (§412.534(g)). (For a more
detailed explanation, see the FY 2005
IPPS final rule.)

Therefore, if a nongrandfathered
LTCH or LTCH satellite facility does not
meet the definition of an “applicable
long-term care hospital or satellite
facility”, the thresholds established
under existing § 412.534 are not
modified by section 114(c)(2) of
MMSEA.

The revised thresholds under section
114(c)(2)(A) of MMSEA for “applicable”

LTCH HwHs and LTCH satellite
facilities are as follows: The provision
raises the existing 50 percent ceiling on
percentage thresholds for “applicable”
LTCH HwHs or LTCH satellite facilities
that are located either in rural areas or
that are co-located with an urban single
or metropolitan statistical area (MSA-
dominant) hospital (under §412.534
(d)(2), (e)(1), and (e)(4) of the
regulations) to 75 percent. (We note that
§412.534(d)(2) and (e)(3), which
expressly excludes patients who had
achieved high cost outlier status at the
discharging co-located hospital prior to
admission to the LTCH or LTCH
satellite from being counted towards the
threshold has not been modified.) In
other words, payment to an applicable
LTCH or satellite facility which is
located in a rural area or which is co-
located with an urban single or MSA
dominant hospital under
§412.534(d)(1), (e)(1), and (e)(4) is not
subject to any payment adjustment
under such section if no more than 75
percent of the hospital’s Medicare
discharges (other than discharges
described in §412.534(d)(2) or (e)(3)) are
admitted from a co-located hospital.
Section 114(c)(2) of MMSEA also raises
the existing 25 percent patient threshold
payment adjustment to “applicable”
LTCH HwHs and LTCH satellites,
defined previously, from 25 percent to
50 percent. Furthermore, we would also
emphasize that since this modification
only applies to “applicable” LTCHs and
LTCH satellites, as defined in paragraph
section 114(c)(2)(B)(ii) of MMSEA, those
LTCH HwHs and LTCH satellites that
were not subject to the transition policy
set forth at § 412.534(g), will continue to
have the existing patient percentage
threshold applied.

In accordance with the transition
policy specified at § 412.534(g), for cost
reporting periods beginning on or after
October 1, 2007, the percentage
threshold even for “applicable” LTCH
HwHs and LTCH satellite facilities
decreased from 50 percent to 25 percent
for LTCH HwHs and LTCH satellite
facilities and the thresholds for rural,
MSA-dominant, and urban single
LTCHs and LTCH satellite facilities
were held at 50 percent (see
§412.534(d) and (e)). Since the
percentage threshold modifications
established under section 114(c)(2) of
MMSEA are implemented for cost
reporting periods beginning on or after
December 29, 2007, if an “applicable”
LTCH HwH and LTCH satellite had a
cost reporting period beginning before
that date (specifically, a cost reporting
period beginning on or after October 1,
2007 and before December 29, 2007), the

facility would be subject to the 25
percent threshold that was in effect at
the start of that cost reporting period or
a 50 percent threshold if the facility was
located in a rural area or is co-located
with an MSA-dominant or urban single
hospital. However, for 3 years,
beginning with the “applicable” HwH’s
or LTCH satellite’s first cost reporting
period beginning on or after December
29, 2007 the percentage thresholds
increase to 50 percent and for an
“applicable” LTCH HwHs and satellites
located in a rural area, or co-located
with an MSA-dominant, or urban single
hospital for that 3-year period, the 50
percent threshold increases to 75
percent.

In compliance with section 114(c) of
MMSEA, we have revised §412.534 and
§412.536 to implement the 3-year delay
in the application of the percentage
patient threshold payment adjustment
to “freestanding and grandfathered
LTCHs” and the 3-year revision in the
percentage payment thresholds
adjustments for “‘applicable’” LTCHs
and satellite facilities. We have also
made technical corrections to
§412.534(b) in order to clarify the
effective dates of the percentage patient
threshold policy for discharges from a
LTCH HwH or from a LTCH satellite
that were admitted from the hospital
with which it is co-located.

B. Moratorium on the Establishment of
Long-Term Care Hospitals, Long-Term
Care Hospital Satellite Facilities, and on
the Increase in Number of Beds in
Existing Long-Term Care Hospitals or
Long-Term Care Hospital Satellite
Facilities

1. Overview

Section 114(d) of MMSEA provides a
3-year moratorium with two distinct
aspects, one for the establishment of
new LTCHs and LTCH satellite
facilities, and the other for the increase
of hospital beds in existing LTCHs and
LTCH satellite facilities. Specifically,
section 114(d)(1)(A) of MMSEA
provides that the Secretary shall impose
a moratorium ‘“‘subject to paragraph (2),
on the establishment and classification
of a long-term care hospital or satellite
facility, other than an existing long-term
care hospital or facility.” Section 114
(d)(1)(B) of MMSEA provides that, the
Secretary shall impose a moratorium
““subject to paragraph (3), on an increase
of long-term care hospital beds in
existing long-term care hospitals or
satellite facilities.”

Sections 114(d)(2) and (d)(3) of
MMSEA provide for exceptions to the
moratorium imposed by section
114(d)(1) of MMSEA. It is important to
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note that the two categories of
exceptions are mutually exclusive. The
three exceptions specified in section
114(d)(2) of MMSEA, discussed below,
are only applicable to the moratorium
provision at section 114(d)(1)(A) of
MMSEA, which applies exclusively to
the establishment and classification of a
LTCH or LTCH satellite facility. The
three exceptions in section 114(d)(2) do
not apply to the moratorium on an
increase in beds at section 114(d)(1)(B)
of MMSEA. Similarly, the exception at
section 114(d)(3)(A) of MMSEA only
applies to the moratorium on increases
in beds at existing LTCHs or LTCH
satellites facilities, and not to the
moratorium on the establishment of
LTCHs and LTCH satellite facilities.

2. Analysis of Exceptions to the
Moratorium on the Establishment of
New LTCHs and LTCH Satellite
Facilities

In section 114(d)(1)(A) of MMSEA,
the statute specifically provides for a 3-
year moratorium effective on the date of
enactment of the MMSEA on the
establishment and classification of a
long-term care hospital or satellite
facility, other than an existing LTCH or
facility. (The term “existing,” with
respect to a hospital or satellite facility,
is defined in the legislation at section
114(d)(4) of MMSEA as ““‘a hospital or
satellite facility that received payment
under the provisions of subpart O of
part 412 of title 42, Code of Federal
Regulations, as of the date of the
enactment of this Act.””) The MMSEA
was enacted on December 29, 2007.
Therefore, the moratorium will be
effective from December 29, 2007
through December 28, 2010. Section
114(d)(2) of MMSEA specifies that the
moratorium on the establishment and
classification of a LTCH or LTCH
satellite facility does not apply to a
LTCH that, as of December 29, 2007,
met one of the following three
exceptions:

e The LTCH began “its qualifying
period for payment as a long-term care
hospital under section 412.23(e) of title
42, Code of Federal regulations, on or
before the date of enactment of this Act”
(section 114(d)(2)(A)).

e The LTCH has a binding written
agreement with an outside, unrelated
party for the actual construction,
renovation, lease, or demolition for a
LTCH and has expended before
December 29, 2007 at least 10 percent of
the estimated cost of the project or, if
less, $2,500,000 (section 114(d)(2)(B)).

e The LTCH has obtained an
approved certificate of need in a State
where one is required on or before

December 29, 2007 (section
114(d)(2)(C)).

In implementing the provisions of
section 114(d) of MMSEA, we found
that, in light of the unique nature of
LTCHs as a category of Medicare
provider, some of the terminology in the
provision is internally inconsistent.
Therefore, we were required to interpret
the provisions in the way we believe
reasonably reconciles seemingly
inconsistent provisions and that results
in an application of the provisions that
is logical and workable. We discuss our
interpretations below.

Specifically, section 114(d)(1)(A) of
MMSEA indicates that the moratorium
on the establishment and classification
of a LTCH or satellite facility, other than
an existing LTCH or satellite facility, is
“subject to paragraph (2).” In contrast
paragraph (2) is titled, “Exception for
Certain Long-Term Care Hospitals” and
it begins with ““[t]he moratorium under
paragraph (1)(A) shall not apply to a
long-term care hospital that as of the
date of the enactment of this Act.” We
note that the term “satellite” is omitted
in paragraph (2) even though satellites
are entities subject to the moratorium
provision. Because section 114(d)(1)(A)
of MMSEA appears to contemplate an
exception to the moratorium for both
qualifying LTCHs and qualifying
satellite facilities, we believe that it is
appropriate to apply paragraph (2) to
new LTCH satellite facilities just as it
applies to LTCHs. Our interpretation of
the statute is premised on this
presumption.

An additional problem with
paragraph (2) of section 114(d) of
MMSEA is that a strictly literal reading
of the statutory language in that
paragraph presents practical challenges
for implementation in light of the
established LTCH classification criteria
in section 412.23(e).

Below, we examine the exceptions to
the moratorium on the establishment
and classification of a long-term care
hospital or satellite facility in light of
the classification criteria for LTCHs at
§412.23(e) and the presumption that the
provision allows, where practicable in
limited situations, a new LTCH satellite
facility to qualify for an exception under
section 114(d)(2) of MMSEA. The first
exception in section 114(d)(2)(A) of
MMSEA applies to ““‘a long-term care
hospital that as of the date of the
enactment of this Act* * * began its
qualifying period for payment as a long-
term care hospital under section
412.23(e) of title 42, Code of Federal
Regulations, on or before the date of the
enactment of this Act.” We believe this
exception regarding the qualifying
period refers to the period established in

our regulations at § 412.23(e)(3) during
which the predecessor hospital is
collecting LOS data to be used to
demonstrate that the hospital meets the
LOS requirements (explained in more
detail below) to be classified as a LTCH.
Specifically in order for a hospital to be
designated as a LTCH, the LTCH
classification criteria regulations at
§412.23(e) stipulate the following:

(e) Long-term care hospitals. A long-term
care hospital must meet the requirements of
paragraph (e)(1) and (e)(2) of this section and,
when applicable, the additional requirement
of §412.22(e), to be excluded from the
prospective payment system specified in
§412.1(a)(1) and to be paid under the
prospective payment system specified in
§412.1(a)(4) and in Subpart O of this part.

(1) Provider agreements. The hospital must
have a provider agreement under Part 489 of
this chapter to participate as a hospital; and

(2) Average length of stay. (i) The hospital
must have an average Medicare inpatient
length of stay of greater than 25 days; * * *

As provided by §412.23(e)(1), the
qualifying period for a “new” or
“planned” LTCH may not begin before
the facility has obtained a provider
agreement, under 42 CFR part 489, to
participate in the Medicare program as
a hospital. Typically, when a new
hospital is established, after operating as
a hospital, such a facility could present
patient LOS data from a short (6
months) cost report using data from at
least 5 months of the 6-month period
immediately preceding the start of the
cost reporting period for which the
hospital is seeking LTCH designation.

In light of how we view the qualifying
period under section 412.23(e), we note
that it is not possible for a LTCH, as of
the date of enactment of MMSEA, to
begin its qualifying period as a LTCH.
Technically, under the LTCH
classification criteria regulations at
412.23(e), it is an existing hospital, not
a LTCH, that has a qualifying period for
LTCH status. Therefore, we believe that
the exception specified at section
114(c)(2)(A) of MMSEA applies to an
existing hospital that began its
qualifying period on or before December
29, 2007 for LTCH status. To qualify for
the exception to the moratorium, the
LOS data used to demonstrate that the
hospital has an average LOS greater than
25 days must be from its cost reporting
period that began on or before December
29, 2007. In addition, we note that the
exception at section 114(d)(2)(A) of
MMSEA would not be applicable to
satellite facilities since there is no
“qualifying period” for the
establishment of a satellite facility for
payment as a LTCH under § 412.23(e).

Next, under section 114(d)(2)(B) of
MMSEA, an exception to the
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moratorium is made for a long-term care
hospital that, as of the date of the
enactment of the MMSEA (December 29,
2007), satisfies the two prongs of the
exception: (1) it has a binding written
agreement with an outside, unrelated
party for the actual construction,
renovation, lease, or demolition for a
long-term care hospital; and (2) It has
expended, before the date of enactment
of this Act, at least 10 percent of the
estimated cost of the project (or, if less,
$2,500,000). As drafted, this provision is
problematic in light of §412.23(e). For
example, where a hospital has not even
been built, but there is a binding written
agreement for the actual construction of
a hospital that intends to be classified
as a LTCH, technically it is not a LTCH
that is party to the binding written
agreement. In such a situation, no LTCH
would yet exist. Prior to the existence of
a LTCH, a hospital must first be
established, certified, and complete the
procedures specified in §412.23(e) in
order to qualify as a LTCH, at which
point the hospital would be classified as
a LTCH.

In light of the LTCH classification
criteria in §412.23(e), and our
presumption that new LTCH satellite
facilities are included in the exceptions
in section 114(d)(2) of MMSEA, the
exception in section 114(d)(2)(B) of
MMSEA applies in the following three
circumstances: (1) As of the date of
enactment of the MMSEA, an existing
hospital (that is, one that was certified
as a hospital as of December 29, 2007)
that will become an LTCH has a binding
written agreement with an outside
unrelated party for the actual
construction, renovation, lease, or
demolition for converting the hospital to
a LTCH and has expended, before
December 29, 2007, at least 10 percent
of the estimated cost of the project (or,
if less, $2,500,000); (2) as of the date of
enactment of the MMSEA, an entity that
will develop a hospital that will
ultimately become a LTCH has a
binding written agreement with an
outside unrelated party for the actual
construction, renovation, lease, or
demolition for a hospital and that entity
has expended, before December 29,
2007, at least 10 percent of the
estimated cost of the project (or, if less,
$2,500,000); and (3) an existing LTCH,
as of December 29, 2007, has a binding
written agreement with an outside
unrelated party for the actual
construction, renovation, lease or
demolition for a new LTCH satellite
facility and the LTCH has expended
before December 29, 2007 at least 10
percent of the estimated cost of the
project (or, if less, $2,500,000).

With regard to the first prong, we
believe that the use of the term ““actual”
in the context of the “actual
construction, renovation, lease, or
demolition,” indicates that the the
provision focuses only on the specific
accomplishments cited in the statute
and does not include those that are
contemplated or have not yet been
executed. Although we are aware that a
hospital or entity may enter into binding
written agreements regarding services
and items (for example, feasibility
studies or land purchase) and incur
costs for those services and items prior
to actual construction, renovation, lease
or demolition, we believe those services
or items are not included in the statute
as a basis for the exception.

With respect to the second prong, the
statute specifies that the hospital or
entity must have expended before
December 29, 2007, at least 10 percent
of the estimated cost of the project (or,
if less, $2.5 million). By “cost of the
project,” we believe the statute refers to
the activities enumerated in the first
prong: “The actual construction,
renovation, lease, or demolition for a
long-term care hospital.” The statute
requires that the hospital or entity has
spent the amount specified in the
statute on the actual construction,
renovation, lease, or demolition for the
contemplated LTCH. Furthermore,
because the statute uses the phrase “has
expended” we believe that the statute
requires that hospital or entity would
have actually transferred funds as
payment for the project as opposed to
merely obligating capital and posting
the cost of the project on its books as of
December 29, 2007. We believe that the
provision addressed the concept of
“obligate” in the first prong of the test
where the statute specifies “a binding
written agreement * * * for the actual
construction, renovation, lease, or
demolition of the long-term care
hospital. . .”” and there is no reason to
believe that the second prong of the test,
which requires the “expenditure” of 10
percent of the project or if less,
$2,500,000, was intended as a
redundancy. The ability to post the
expense on the hospital’s or entity’s
books could be satisfied by merely
having a binding written agreement
under the first prong of section
114(d)(2)(B) of MMSEA. The fact that a
second requirement is included that
involves an expenditure indicates that
an additional threshold must be met.

Finally, section 114(d)(2)(C) of
MMSEA provides an exception for a
long-term care hospital that, as of the
date of the enactment of the Act, “has
obtained an approved certificate of need
in a State where one is required on or

before the date of the enactment of this
Act.” We do not believe that the
provision limits the exception to only
an existing long-term care hospital that
has obtained an approved certificate of
need to create a new satellite of the
LTCH. We note that in many instances,
prior to being classified as a LTCH, a
hospital is to be built by an entity with
the express intention of making it into
a LTCH as soon as possible. In those
instances, it is not uncommon for the
entity to obtain a certificate of need
from the State prior to the development
of the hospital.

We believe that the certificate of need
exception applies to a hospital or entity
that was actively engaged in developing
a LTCH, as evidenced by the fact that
either an entity that wanted to create a
LTCH but did not exist as a hospital as
of December 29, 2007, had obtained a
certificate of need for a hospital by the
date of enactment, or an existing
hospital had obtained a certificate of
need to convert the hospital into a new
LTCH by that date. However, this
exception would not apply to a hospital
that was already in existence prior to
the date of enactment and that had
previously obtained an approved
certificate of need for a hospital (other
than a LTCH) on or before December 29,
2007. The fact that a hospital may have
had a certificate of need issued to it
years before December 29, 2007, to
operate a hospital (other than a LTCH)
would not be a reason to grant it an
exception, unless that certificate of need
was specifically for a LTCH. Since the
certificate of need process is controlled
at the State level, in determining
whether the hospital or entity has
obtained an approved certificate of need
on or before December 29, 2007, we will
look to the State for that determination.

2. Analysis of Exception to the
Moratorium on the Increase in Number
of Long-Term Care Hospital Beds in
Existing Long-Term Care Hospitals and
Satellite Facilities

In section 114(d)(1)(B) of MMSEA, a
moratorium is also imposed on existing
LTCHs or LTCH satellite facilities for
the 3-year period beginning December
29, 2007 through December 28, 2010.
The moratorium is on an increase of
LTCH beds in existing LTCHs or LTCH
satellite facilities. Therefore, during the
3-year moratorium, an existing LTCH or
LTCH satellite facility may not increase
the number of beds in excess of the
number of Medicare-certified beds at the
hospital on December 29, 2007. We are
using the number of beds certified by
Medicare, because this number can be
verified by CMS and its contractors and
this is currently referenced in our
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regulations at §412.22(h)(2)(i), and
similarly referenced in §412.22(f)(1).
The moratorium on an increase of beds
is subject to the exception at section
114(d)(3) of MMSEA. Specifically,
section 114(d)(3) of the MMSEA states
that the moratorium on an increase in
beds shall not apply if an existing LTCH
or LTCH satellite facility is “located in
a State where there is only one other
long-term care hospital; and requests an
increase in beds following the closure or
the decrease in the number of beds of
another long-term care hospital in the
State.” Section 114 (d)(3)(B) of the
MMSEA also provides that the
exception to the moratorium on the
increase in bed numbers for existing
LTCHs or LTCH satellite facilities does
not apply to the limit on the number of
beds in “grandfathered” LTCH HwHs as
specified at § 412.22(f) and LTCH
satellite facilities as specified at
§412.22(h)(3). Under §412.22(f) and
§412.22(h)(3), respectively,
“grandfathered” LTCH HwHs and LTCH
satellite facilities (that is, HwHs that
were in existence on or before
September 30, 1995 and LTCH satellite
facilities that were in existence on or
before September 30, 1999 and that
meet certain specified conditions) are
exempted from compliance with
““separateness and control” policies as
long as they do not increase their bed
numbers. (See the FY 2007 IPPS final
rule (71 FR 48106 through 48115).)
Therefore, even if a “‘grandfathered”
LTCH HwH or LTCH satellite facility is
located in a State where there is only
one other LTCH and it requests an
increase in beds following the closure or
the decrease in the number of beds of
another long-term care hospital in the
State, it would not be able to maintain
its grandfathered status if it would
increase the number of beds at the
LTCH under this exception.

Decisions regarding whether a
specific situation will be considered to
meet the exceptions to the
establishment and classification of new
LTCHs or new LTCH satellite facilities
or the exceptions on increasing the
number of beds in existing LTCHs or
LTCH satellite facilities will be
determined on a case-by-case basis by
the applicant’s FI/MAC and the CMS
Regional Office (RO).

In compliance with section 114(d) of
MMSEA, we are revising our regulations
at §412.23 to include a description of
the moratorium on the establishment of
new LTCHs and LTCH satellites and the
moratorium on increasing the number of
beds in existing LTCHs and existing
LTCH satellites. Additionally, in
§412.23(e)(5) we have established a
definition of a freestanding LTCH.

III. Response to Comments

Because of the large number of public
comments we normally receive on
Federal Register documents, we are not
able to acknowledge or respond to them
individually. We will consider all
comments we receive by the date and
time specified in the DATES section of
this preamble, and, when we proceed
with a subsequent document, we will
respond to the comments in the
preamble to that document.

IV. Waiver of Proposed Rulemaking

We ordinarily publish a notice of
proposed rulemaking and invite public
comment on a proposed rule in
accordance with 5 U.S.C. 553(b) of the
Administrative Procedure Act (APA). In
addition, section 1871(b)(1) of the Act
provides that the Secretary shall provide
for notice of the proposed regulation in
the Federal Register and a period of not
less than 60 days for public comment
thereon. Section 1871(b)(2) of the Act
provides for an exception to the
requirement that the Secretary provide
for notice of a proposed rulemaking and
a period of not less than 60 days for
public comment. Specifically, section
1871(b)(2)(B) of the Act provides an
exception to these requirements when a
law establishes a specific deadline for
the implementation of a provision and
the deadline is less than 150 days after
the date of the enactment of the statute
in which the deadline is contained.
Several provisions of the MMSEA
changed existing LTCH PPS policies (it
affected the adjustment policies in
§412.534 and §412.536; and placed a
moratorium on new LTCHs and LTCH
satellite facilities, as well as a
moratorium on bed increases in existing
LTCHs and LTCH satellite facilities).
These changes were required to be
implemented: (1) Beginning December
29, 2007 (section 114(d) of MMSEA); or
(2) beginning with cost reporting
periods beginning on or after December
29, 2007 (section 114(c)(1) and (2) of
MMSEA). Thus, the statute’s deadline
for implementation of the MMSEA-
related policies contained in this
interim final regulation was less than
150 days after the date of the enactment
of the statute in which the deadline was
contained. We also note that we
established a definition of “freestanding
LTCH” at §412.23(e)(5) consistent with
our application of §412.534 and
§412.536 in order to ensure consistent
implementation of section 114(c)(1) of
the MMSEA. Therefore, under the
authority of section 1871(b)(2)(B) of the
Act, we are waiving notice and
comment procedures for the MMSEA
policy changes pertaining to §412.534

and §412.536 (including the addition of
the definition of freestanding LTCH at
§412.23(e)(5)) as well as the moratorium
on new LTCHs and LTCH satellite
facilities, and the moratorium on
increasing beds at an existing LTCH and
an existing satellite facility of a LTCH.

Moreover, we also find good cause to
waive the requirement for publication of
a notice of proposed rulemaking and
comment on the grounds that it is
unnecessary, impracticable and contrary
to the public interest under the
authority of 5 U.S.C. 553(b)(B). In
general, this interim final rule with
comment period sets forth
nondiscretionary provisions of the
MMSEA with respect to a moratorium
on the establishment of new long-term
care hospitals and long-term care
satellite facilities and on the increase of
long-term care hospital beds in existing
LTCHs or LTCH satellite facilities, and
payment policies pertaining to § 412.534
and §412.536. Therefore, we believe
pursuing notice and comment is
unnecessary. Moreover, because that
process would prevent timely
implementation of congressionally
mandated policy changes that are to be
effective, as described previously in this
section, we believe notice and comment
procedures are impracticable and
contrary to the public interest. In
addition, notice and comment would
delay significantly the issuance of
essential guidance to the public which
is necessary to assist them in making
complex, time-sensitive business
decisions of significant financial
consequence with respect to their efforts
to comply with section 114 of the
MMSEA. Failure to provide this
guidance would impede such business
decisions.

Section 1871(e)(1)(A) of the Act
provides that a substantive change in
regulations, manual instructions,
interpretative rules, statements of
policy, or guidelines of general
applicability under this title shall not be
applied (by extrapolation or otherwise)
retroactively to items and services
furnished before the effective date of the
change unless the Secretary determines
that (i) such retroactive application is
necessary to comply with statutory
requirements; or (ii) failure to apply the
change retroactively would be contrary
to the public interest. As explained in
the paragraph above, the MMSEA
requires the Secretary to implement
various policy changes either
contemporaneously with the enactment
of the MMSEA on December 29, 2007 or
beginning with cost reporting periods
beginning on or after December 29, 2007
as applicable. Therefore, under the
authority of section 1871(e)(1)(A)(i) of
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the Act, we are making the provisions
of this interim final rule with comment
period that implement sections 114(d)
of MMSEA retroactive to December 29,
2007. The statute also requires that
section 114(c)(1) and (2) be
implemented beginning with cost
reporting periods beginning on or after
December 29, 2007. Therefore, under
the authority of section 1871(e)(1)(A)()
of the Act, we are making the provisions
of this interim final rule with comment
period that implement section 114(c)(1)
and (2) effective for cost reporting
periods beginning on or after December
29, 2007. Additionally, as explained
previously, the Secretary also finds that
it would be contrary to the public
interest if these provisions were not
made effective on December 29, 2007 or
for cost reporting periods beginning on
or after December 29, 2007, as indicated
above. Therefore, under the authority of
section 1871(e)(1)(A)(ii) of the Act, we
are making these changes effective
under the timeframe noted above.

For the same reasons noted above, we
find good cause under section 553(d)(3)
of the APA to waive the 30-day delay in
effective date.

V. Collection of Information
Requirements

This document does not impose
information collection and
recordkeeping requirements.
Consequently, it need not be reviewed
by the Office of Management and
Budget under the authority of the
Paperwork Reduction Act of 1995.

VI. Regulatory Impact Analysis

We have examined the impacts of this
rule as required by Executive Order
12866 (September 1993, Regulatory
Planning and Review), the Regulatory
Flexibility Act (RFA) (September 19,
1980, Pub. L. 96—-354), section 1102(b) of
the Social Security Act, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4), Executive Order 13132 on
Federalism, and the Congressional
Review Act (5 U.S.C. 804 (2)).

Executive Order 12866 (as amended
by Executive Order 13258) directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
if regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity). A regulatory impact
analysis (RIA) must be prepared for
major rules with economically
significant effects ($100 million or more
in any 1 year).

The enactment of section 114(c) of
MMSEA requires several modifications

to the regulations at §412.534 and
§412.536, which, as discussed in
section ILA of this interim final rule
with comment period, address the
percentage thresholds between referring
hospitals (typically acute care hospitals)
and LTCHs and satellites of LTCHs. We
estimate that the implementation of
MMSEA provisions pertaining to
§412.534 and §412.536 will result in a
projected increase of approximately $30
million in estimated aggregate LTCH
PPS payments for RY 2008. We note that
at this time, we are unable to quantify
the impact of the provision at section
114(d) of MMSEA which provides for a
moratorium on the establishment of
LTCHs, LTCH satellite facilities, and on
the increase of LTCH beds in existing
LTCHs or satellite facilities for a period
of 3 years. We are unable to provide an
estimate of the impact of the
moratorium provisions in section II.B. of
this interim final rule with comment
period because we have no way of
determining how many LTCHs would
have opened in the absence of the
moratorium, nor do we have sufficient
information at this time to determine
how many new LTCHs will meet the
exceptions criteria provided for in the
statute. Because the distributional
effects and estimated changes to the
Medicare program payments would not
be greater than $100 million, this
interim final rule with comment period
would not be considered a major
economic rule, as defined in this
section.

The RFA requires agencies to analyze
options for regulatory relief of small
businesses. For purposes of the RFA,
small entities include small businesses,
nonprofit organizations, and small
governmental jurisdictions. Most
hospitals and most other providers and
suppliers are small entities, either by
nonprofit status or by having revenues
of $6.5 million to $31.5 million in any
1 year. (For further information, see the
Small Business Administration’s
regulation at 70 FR 72577, December 6,
2005.) Individuals and States are not
included in the definition of a small
entity. Because we lack data on
individual hospital receipts, we cannot
determine the number of small
proprietary LTCHs. Therefore, we
assume that all LTCHs are considered
small entities for the purpose of this
impact discussion. Medicare FIs and
MAG:s are not considered to be small
entities. As we discuss in detail
throughout the preamble of this interim
final rule with comment period, we
believe that the provisions specified by
the MMSEA presented in this rule
would result in an increase in estimated

aggregate LTCH PPS payments.
Accordingly, the Secretary certifies that
this interim final rule with comment
period would not have a significant
economic impact on a substantial
number of small entities.

In addition, section 1102(b) of the Act
requires us to prepare a regulatory
impact analysis if a rule may have a
significant impact on the operations of
a substantial number of small rural
hospitals. This analysis must conform to
the provisions of section 604 of the
RFA. For purposes of section 1102(b) of
the Act, we define a small rural hospital
as a hospital that is located outside of
a Metropolitan Statistical Area for
Medicare payment regulations and has
fewer than 100 beds. As stated above,
implementing the provisions specified
by the MMSEA that are discussed in
this interim final rule with comment
period will result in an increase in
estimated aggregate LTCH PPS
payments. Therefore, we believe this
rule will not have a significant impact
on small rural hospitals. Accordingly,
the Secretary certifies that this interim
final rule with comment period would
not have a significant economic impact
on the operations of a substantial
number of small rural hospitals.

Section 202 of the Unfunded
Mandates Reform Act of 1995 also
requires that agencies assess anticipated
costs and benefits before issuing any
rule whose mandates require spending
in any 1 year of $100 million in 1995
dollars, updated annually for inflation.
In 2008, that threshold level is currently
approximately $130 million. This
interim final rule with comment period
would not mandate any requirements
for State, local, or tribal governments,
nor would it result in expenditures by
the private sector of $130 million or
more in any 1 year.

Executive Order 13132 establishes
certain requirements that an agency
must meet when it promulgates a
proposed rule (and subsequent final
rule) that imposes substantial direct
requirement costs on State and local
governments, preempts State law, or
otherwise has Federalism implications.
Since this regulation does not impose
any costs on State or local governments,
the requirements of Executive Order
13132 are not applicable.

In accordance with the provisions of
Executive Order 12866, this regulation
was reviewed by the Office of
Management and Budget.

List of Subjects in 42 CFR Part 412

Administrative practice and
procedure, Health facilities, Medicare,
Puerto Rico, Reporting and
recordkeeping requirements.
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m For the reasons stated in the preamble
of this interim final rule with comment
period, the Centers for Medicare &
Medicaid Services is amending 42 CFR
Chapter IV as follows:

PART 412—PROSPECTIVE PAYMENT
SYSTEMS FOR INPATIENT HOSPITAL
SERVICES

m 1. The authority citation for part 412
is revised to read as follows:

Authority: Secs. 1102 and 1871 of the
Social Security Act (42 U.S.C. 1302 and
1395hh).

W 2. Section 412.23 is amended by
adding new paragraphs (e)(5) through
(e)(7) to read as follows:

§412.23 Excluded hospitals:
Classifications.

* * * * *

(e) * *x %

(5) Freestanding long-term care
hospital. For purposes of this paragraph,
a freestanding long-term care hospital
means a hospital that meets the
requirements of paragraph (e)(1) and (2)
of this section and all of the following:

(i) Does not occupy space in a
building also used by another hospital.

(ii) Does not occupy space in one or
more separate or entire buildings
located on the same campus as
buildings used by another hospital.

(iii) Is not part of a hospital that
provides inpatient services in a building
also used by another hospital.

(6) Moratorium on the establishment
of new long-term care hospitals and
long-term care hospital satellite
facilities.

(i) General rule. Except as specified in
paragraph (e)(6)(ii) of this paragraph, for
the period beginning December 29, 2007
and ending December 28, 2010, a
moratorium applies to the establishment
and classification of a long-term care
hospital or long-term care hospital
satellite facility as described in
§412.23(e).

(ii) Exception. The moratorium
specified in paragraph (e)(6)(i) of this
section is not applicable to the
establishment and classification of a
long-term care hospital that meets the
requirements in paragraph (e) of this
section or a long-term care hospital
satellite facility that meets the
requirements in § 412.22(h), if the long-
term care hospital met one of the
following criteria on or before December
29, 2007:

(A) Began its qualifying period for
payment in accordance with paragraph
(e) of this section.

(B)(1) Has a binding written
agreement with an outside, unrelated
party for the actual construction,

renovation, lease or demolition for a
long-term care hospital; and

(2) Has expended, before December
29, 2007, at least 10 percent (or, if less,
$2.5 million) of the estimated cost of the
project specified in paragraph (ii)(B)(1)
of this paragraph.

(C) Had obtained an approved
certificate of need from the State, when
required by State law.

(7) Moratorium on increasing the
number of beds in existing long-term
care hospitals and existing long-term
care hospital satellite facilities.

(i) For purposes of this paragraph, an
existing long-term care hospital or long-
term care hospital satellite facility
means a long-term care hospital that
meets the requirements of paragraph (e)
of this section or long-term care hospital
satellite facility that meets the
requirements of § 412.22(h) of this part
and received payment under the
provisions of subpart O of this part on
or before December 29, 2007.

(ii) Effective for the period beginning
December 29, 2007 and ending
December 28, 2010—

(A) Except as specified in paragraph
(e)(7)(ii)(B) of this section, the number
of Medicare-certified beds in an existing
long-term care hospital or an existing
long-term care hospital satellite facility
as defined in paragraph (e)(7)(i) of this
section must not be increased beyond
the number of Medicare-certified beds
on December 29, 2007.

(B) Except as specified in paragraph
(e)(7)(ii)(C) of this section, the
moratorium specified in paragraph
(e)(7)(ii)(A) of this section is not
applicable to an existing long-term care
hospital or existing long-term care
hospital satellite facility as defined in
paragraph (e)(7)(i) of this section that
meets both of the following
requirements:

(1) Is located in a State where there is
only one other long-term care hospital
that meets the criteria specified in
§412.23(e) of this subpart.

(2) Requests an increase in the
number of Medicare-certified beds after
the closure or decrease in the number of
Medicare-certified beds of another long-
term care hospital in the State.

(C) The exception specified in
paragraph (e)(7)(ii)(B) of this section
does not effect the limitation on
increasing beds under § 412.22(f) and
§412.22(h)(3) of subpart.

* * * * *

m 4. Section 412.534 is amended by
revising paragraphs (b) through (e), and
(h) to read as follows.

§412.534 Special payment provisions for
long-term care hospitals within hospitals
and satellites of long-term care hospitals.
* * * * *

(b) Patients admitted from hospitals
not located in the same building or on
the same campus as the long-term care
hospital or long-term care hospital
satellite.

(1) For cost reporting periods
beginning on or after October 1, 2004
and before July 1, 2007. Payments to the
long-term care hospital as described in
§412.23(e)(2)(i) meeting the criteria in
§412.22(e)(2) for patients admitted to
the long-term care hospital or to a long-
term care hospital satellite facility as
described in §412.23(e)(2)(i) that meets
the criteria of §412.22(h) from another
hospital that is not the co-located
hospital are made under the rules in this
subpart with no adjustment under this
section.

(2) For cost reporting periods
beginning on or after July 1, 2007. For
cost reporting periods beginning on or
after July 1, 2007, payments to one of
the following long-term care hospitals or
long-term care hospital satellites are
subject to the provisions of § 412.536 of
this subpart:

(i) A long-term care hospital as
described in § 412.23(e)(2)(i) of this part
that meets the criteria of §412.22(e) of
this part.

(ii) Except as provided in paragraph
(h) of this section, a long-term care
hospital as described in §412.23(e)(2)(i)
of this part that meets the criteria of
§412.22(f) of this part.

(iii) A long-term care hospital satellite
facility as described in § 412.23(e)(2)(i)
of this part that meets the criteria in
§412.22(h) or §412.22(h)(3)(i) of this
part.

(c) Patients admitted from the
hospital located in the same building or
on the same campus as the long-term
care hospital or satellite facility. Except
for a long-term care hospital or a long-
term care hospital satellite facility that
meets the requirements of paragraphs
(d) or (e) of this section, payments to the
long-term care hospital for patients
admitted to it or to its long-term care
hospital satellite facility from the co-
located hospital are made under either
of the following:

(1) For cost reporting periods
beginning on or after October 1, 2004
and before December 29, 2007 and for
cost reporting periods beginning on or
after December 29, 2010.

(i) Except as provided in paragraphs
(g) and (h) of this section, for any cost
reporting period beginning on or after
October 1, 2004 and before December
29, 2007 and for cost reporting periods
beginning on or after December 29, 2010
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in which the long-term care hospital or
its satellite facility has a discharged
Medicare inpatient population of whom
no more than 25 percent were admitted
to the hospital or its satellite facility
from the co-located hospital, payments
are made under the rules at §§412.500
through 412.541 in this subpart with no
adjustment under this section.

(ii) Except as provided in paragraph
(g) or (h) of this section, for any cost
reporting period beginning on or after
October 1, 2004 and before December
29, 2007 and for cost reporting periods
beginning on or after December 29, 2010
in which the long-term care hospital or
satellite facility has a discharged
Medicare inpatient population of whom
more than 25 percent were admitted to
the hospital or satellite facility from the
co-located hospital, payments for the
patients who are admitted from the co-
located hospital and who cause the
long-term care hospital or satellite
facility to exceed the 25 percent
threshold for discharged patients who
have been admitted from the co-located
hospital are the lesser of the amount
otherwise payable under this subpart or
the amount payable under this subpart
that is equivalent, as set forth in
paragraph (f) of this section, to the
amount that would be determined under
the rules at § 412.1(a). Payments for the
remainder of the long-term care
hospital’s or satellite facility’s patients
are made under the rules in this subpart
at §§412.500 through 412.541 with no
adjustment under this section.

(iii) In determining the percentage of
patients admitted to the long-term care
hospital or its satellite from the co-
located hospital under paragraphs
(c)(1)(i) and (c)(1)(ii) of this section,
patients on whose behalf an outlier
payment was made to the co-located
hospital are not counted towards the 25
percent threshold.

(2) For cost reporting periods
beginning on or after December 29, 2007
and before December 29, 2010.

(i) Except for a long-term care hospital
and long-term care hospital satellite
facility subject to paragraphs (g) or (h)
of this section, payments are determined
using the methodology specified in
paragraph (c)(1) of this section.

(ii) Payments for a long-term care
hospital and long-term care hospital
satellite facility subject to paragraph (g)
of this section are determined using the
methodology specified in paragraph
(c)(1) of this section except that 25
percent is substituted with 50 percent.

(d) Special treatment of rural
hospitals.

(1) For cost reporting periods
beginning on or after October 1, 2004
and before December 29, 2007 and for

cost reporting periods beginning on or
after December 29, 2010.

(i) Subject to paragraphs (g) and (h) of
this section, in the case of a long-term
care hospital or satellite facility that is
located in a rural area as defined in
§412.503 and is co-located with another
hospital for any cost reporting period
beginning on or after October 1, 2004
and before December 29, 2007 and for
any cost reporting period beginning on
or after December 29, 2010 in which the
long-term care hospital or long-term
care satellite facility has a discharged
Medicare inpatient population of whom
more than 50 percent were admitted to
the long-term care hospital or satellite
facility from the co-located hospital,
payments for the patients who are
admitted from the co-located hospital
and who cause the long-term care
hospital or satellite facility to exceed the
50 percent threshold for discharged
patients who were admitted from the co-
located hospital are the lesser of the
amount otherwise payable under this
subpart or the amount payable under
this subpart that is equivalent, as set
forth in paragraph (f) of this section, to
the amount that were otherwise payable
under §412.1(a). Payments for the
remainder of the long-term care
hospital’s or long-term care hospital
satellite facility’s patients are made
under the rules in this subpart at
§§412.500 through 412.541 with no
adjustment under this section.

(ii) In determining the percentage of
patients admitted from the co-located
hospital under paragraph (d)(1)(i) of this
section, patients on whose behalf outlier
payment was made at the co-located
hospital are not counted toward the 50
percent threshold.

(2) For cost reporting periods
beginning on or after December 29, 2007
and before December 29, 2010.

(i) Except for long-term care hospitals
and long-term care hospital satellite
facilities subject to paragraphs (g) or (h)
of this section, payments are determined
using the methodology specified in
paragraph (d)(1) of this paragraph.

(ii) Payments for long-term care
hospitals and long-term care hospital
satellite facilities subject to paragraph
(g) of this section are determined using
the methodology specified in paragraph
(d)(1) of this section except that 50
percent is substituted with 75 percent.

(e) Special treatment of urban single
or MSA-dominant hospitals.

(1) For cost reporting periods
beginning on or after October 1, 2004
and before December 29, 2007 and for
cost reporting periods beginning on or
after December 29, 2010.

(i) Subject to paragraphs (g) and (h) of
this section, in the case of a long-term

care hospital or a long-term care
hospital satellite facility that is co-
located with the only other hospital in
the MSA or with a MSA-dominant
hospital as defined in paragraph
(e)(1)(iv) of this paragraph, for any cost
reporting period beginning on or after
October 1, 2004 and before December
29, 2007 and for any cost reporting
periods beginning on or after December
29, 2010 in which the long-term care
hospital or long-term care hospital
satellite facility has a discharged
Medicare inpatient population of whom
more than the percentage calculated
under paragraph (e)(1)(ii) of this
paragraph were admitted to the hospital
from the co-located hospital, payments
for the patients who are admitted from
the co-located hospital and who cause
the long-term care hospital to exceed the
applicable threshold for discharged
patients who have been admitted from
the co-located hospital are the lesser of
the amount otherwise payable under
this subpart or the amount under this
subpart that is equivalent, as set forth in
paragraph (f) of this section, to the
amount that otherwise would be
determined under § 412.1(a). Payments
for the remainder of the long-term care
hospital’s or satellite facility’s patients
are made under the rules in this subpart
with no adjustment under this section.

(ii) For purposes of paragraph (e)(1)(i)
of this paragraph, the percentage used is
the percentage of total Medicare
discharges in the Metropolitan
Statistical Area in which the hospital is
located that are from the co-located
hospital for the cost reporting period for
which the adjustment was made, but in
no case is less than 25 percent or more
than 50 percent.

(iii) In determining the percentage of
patients admitted from the co-located
hospital under paragraph (e)(1)(i) of this
section, patients on whose behalf outlier
payment was made at the co-located
hospital are not counted toward the
applicable threshold.

(iv) For purposes of this paragraph, an
“MSA-dominant hospital” is a hospital
that has discharged more than 25
percent of the total hospital Medicare
discharges in the MSA in which the
hospital is located.

(2) For cost reporting periods
beginning on or after December 29, 2007
and before December 29, 2010.

(i) Except for long-term care hospitals
and long-term care hospital satellite
facilities subject to paragraphs (g) or (h)
of this section, payments are determined
using the methodology specified in
paragraph (e)(1) of this section.

(ii) Payments for long-term care
hospitals and long-term care hospital
satellite facilities subject to paragraph
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(g) of this section are determined using
the methodology specified in paragraph
(e)(1) of this section except that 75

percent is substituted for 50 percent.
* * * * *

(h) Effective date of policies in this
section for certain co-located LTCH
hospitals and satellites of LTCHs. The
policies set forth in this section apply to
Medicare patient discharges that were
admitted from a hospital located in the
same building or on the same campus as
a long-term care hospital described in
§412.23(e)(2)(i) that meets the criteria in
§412.22(f) and a satellite facility of a
long-term care hospital as described at
§412.22(h)(3)(i) for discharges occurring
in cost reporting periods beginning on
or after July 1, 2007.

(1) Except as specified in paragraph
(h)(4) of this section, in the case of a
long-term care hospital or long-term
care hospital satellite facility that is
described under paragraph (h) of this
section, the thresholds applied at
paragraphs (c), (d), and (e) of this
section are not less than the following
percentages:

(i) For cost reporting periods
beginning on or after July 1, 2007 and
before July 1, 2008, the lesser of 75
percent of the total number of Medicare
discharges that were admitted to the
long-term care hospital or long-term
care hospital satellite facility from its
co-located hospital during the cost
reporting period or the percentage of
Medicare discharges that had been
admitted to the long-term care hospital
or satellite from that co-located hospital
during the long-term care hospital’s or
satellite’s RY 2005 cost reporting period.

(ii) For cost reporting periods
beginning on or after July 1, 2008 and
before July 1, 2009, the lesser of 50
percent of the total number of Medicare
discharges that were admitted to the
long-term care hospital or the long-term
care hospital satellite facility from its
co-located hospital or the percentage of
Medicare discharges that had been
admitted from that co-located hospital
during the long-term care hospital’s or
satellite’s RY 2005 cost reporting period.

(iii) For cost reporting periods
beginning on or after July 1, 2009, 25
percent of the total number of Medicare
discharges that were admitted to the
long-term care hospital or satellite from
its co-located hospital during the cost
reporting period.

(2) In determining the percentage of
Medicare discharges admitted from the
co-located hospital under this
paragraph, patients on whose behalf a
Medicare high cost outlier payment was
made at the co-located referring hospital
are not counted toward this threshold.

(3) Except as specified in paragraph
(h)(4) of this section, for cost reporting
periods beginning on or after July 1,
2007, payments to long term care
hospitals described in § 412.23(e)(2)(i)
that meet the criteria in §412.22(f) and
satellite facilities of long-term care
hospitals described at § 412.22(h)(3)(i)
are subject to the provisions of §412.536
for discharges of Medicare patients who
are admitted from a hospital not located
in the same building or on the same
campus as the LTCH or LTCH satellite
facility.

(4) For a long-term care hospital
described in §412.23(e)(2)(i) that meets
the criteria in § 412.22(f), the policies
set forth in this paragraph and in
§412.536 of this part do not apply for
discharges occurring in cost reporting
periods beginning on or after December
29, 2007 and before December 29, 2010.

m 5. Section 412.536 is amended by
revising paragraph (a) to read as follows:

§412.536 Special payment provisions for
long-term care hospitals and satellites of
long-term care hospitals that discharged
Medicare patients admitted from a hospital
not located in the same building or on the
same campus as the long-term care
hospital or satellite of the long-term care
hospital.

(a) Scope. (1) Except as specified in
paragraph (a)(2) of this section, for cost
reporting periods beginning on or after
July 1, 2007, the policies set forth in this
section apply to discharges from the
following:

(i) Long-term care hospitals as
described in § 412.23(e)(2)(i) that meet
the criteria in §412.22(e).

(ii) Long-term care hospitals as
described in §412.23(e)(2)(i) and that
meet the criteria in §412.22(f).

(iii) Long-term care hospital satellite
facilities as described in §412.23(e)(2)(1)
and that meet the criteria in §412.22(h).

(iv) Long-term care hospitals as
described in §412.23(e)(5).

(2) For cost reporting periods
beginning on or after December 29, 2007
and before December 29, 2010, the
policies set forth in this section are not
applicable to discharges from a long-
term care hospital described in
§412.23(e)(5) of this part or described in
§412.23(e)(2)(i) of this part and that
meet the criteria specified in §412.22(f)
of this part.

* * * * *

(Catalog of Federal Domestic Assistance
Program No. 93.773, Medicare—Hospital
Insurance; and Program No. 93.774,
Medicare—Supplementary Medical
Insurance Program)

Dated: May 8, 2008.
Kerry Weems,

Acting Administrator, Centers for Medicare
& Medicaid Services.

Approved: May 15, 2008.
Michael O. Leavitt,
Secretary.
[FR Doc. 08-1285 Filed 5-16—08; 4:00 pm]
BILLING CODE 4120-01-P

COMMISSION OF FINE ARTS
45 CFR Part 2102

Procedures and Policies

AGENCY: The Commission of Fine Arts.
ACTION: Final rule.

SUMMARY: This document amends the
procedures and policies governing the
administration of the U.S. Commission
of Fine Arts. It serves to modify the time
limit on a recommendation for concept
approval for projects submitted to the
Commission under the Old Georgetown
Act and the Shipstead-Luce Act in order
to address more consistently the
requirements and procedures of the
District of Columbia government.

DATES: Effective June 16, 2008.

FOR FURTHER INFORMATION CONTACT:
Thomas Luebke, Secretary, (202) 504—
2200.

SUPPLEMENTARY INFORMATION: As
established by Congress in 1910, the
Commission of Fine Arts is a small
independent advisory body made up of
seven Presidentially appointed “well
qualified judges of the arts” whose
primary role is architectural review of
designs for buildings, parks, monuments
and memorials erected by the Federal or
District of Columbia governments in
Washington, DC. In addition to
architectural review, the Commission
considers and advises on the designs for
coins, medals, and U.S. memorials on
foreign soil. The Commission also
advises the District of Columbia
government on private building projects
within the Georgetown Historic District,
the Rock Creek Park perimeter, and the
Monumental Core area. The
Commission advises Congress, the
President, Federal agencies, and the
District of Columbia government on the
general subjects of design, historic
preservation, and on orderly planning
on matters within its jurisdiction.
Specific items this document amends
clarify the procedure. Therefore, as
these changes clarify established
procedures and are minor in nature, the
Commission determines that notice and
comment are unnecessary and that, in
accordance with 5 U.S.C. 553(b)(B),
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good cause to waive notice and
comment is established.

List of Subjects in 45 CFR Part 2102

Administrative practice and
procedure, Sunshine Act.

This document was prepared under
the direction of Thomas Luebke,
Secretary, U.S. Commission of Fine
Arts, 401 F Street, NW., Suite 312,
Washington, DC 20001.

m For the reasons stated in the preamble,
the Commission of Fine Arts hereby
amends 45 CFR part 2102 to read as
follows:

PART 2102—MEETINGS AND
PROCEDURES OF THE COMMISSION

m 1. The authority citation for part 2102
continues to read as follows:

Authority: 5 U.S.C., App. 1.

m 2.In § 2102.12 revise paragraphs (b)
and (c) to read as follows:

§2102.12 Responses of Commission to
submissions.
* * * * *

(b) In the case of plans submitted with
a permit application subject to the Old
Georgetown Act (§2101.1(c)), if the
Commission does not respond with a
report on such plans within forty-five
days after their receipt by the
Commission, its approval shall be
assumed and a permit may be issued by
the government of the District of
Columbia.

(1) In the case of a concept
application submitted for a project
subject to the Old Georgetown Act
(§2101.1(c)), the Commission’s approval
is valid for two years. At the end of the
two years, the original owner for the
project may submit a new concept
application requesting to extend the
approval for one more year. The
Commission, however, may decline to
extend its approval.

(2) [Reserved]

(c) In the case of plans submitted with
a permit application subject to the
Shipstead-Luce Act (§2101.1(b)), if the
Commission does not respond with a
report on such plans within thirty days
after their receipt by the Commission,
its approval shall be assumed and a
permit may be issued by the government
of the District of Columbia.

(1) In the case of a concept
application for a project subject to the
Shipstead-Luce Act (§ 2101.1(b)), the
Commission’s approval is valid for two
years. At the end of the two years, the
original owner for the project may
submit a concept application requesting
to extend the approval for one more
year. The Commission, however, may
decline to extend its approval.

(2) [Reserved]

* * * * *

Dated: May 12, 2008.
Thomas Luebke,
Secretary, U.S. Commission of Fine Arts.
[FR Doc. E8—-11238 Filed 5—-21—-08; 8:45 am]
BILLING CODE 6330-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 54

[CC Docket Nos. 96-45, 96-262, 97-121; WC
Docket No. 06-122; FCC 08-101]

Universal Service Fund Contribution

AGENCY: Federal Communications
Commission.

ACTION: Final rule; petition on
reconsideration.

SUMMARY: In this document, the
Commission denies the petitions filed
by BellSouth Corporation (BellSouth),
Arya International Communications
Corporation (Arya), Cable Plus L.P. and
MultiTechnology Services, L.P., Pan Am
Wireless, Inc., and USA Global Link
with respect to the Commission’s Fifth
Circuit Remand Order, and confirms the
conclusions by the Wireline
Competition Bureau (Bureau) in the
Fifth Circuit Clarification Order.

DATES: Effective June 23, 2008.

FOR FURTHER INFORMATION CONTACT:
Thomas Buckley, Senior Deputy Chief
or Carol Pomponio, Attorney, Wireline
Competition Bureau,
Telecommunications Access Policy
Division at (202) 418-7400 (voice), (202)
418-0484 (TTY).

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Order on
Reconsideration, in CC Docket Nos. 96—
45, 96—262, 97—121 and WC Docket No.
06—122, released April 11, 2008. The
full text of this document is available for
public inspection during regular
business hours in the FCC Reference
Center, Room CY-A257, 445 12th Street,
SW., Washington, DC 20554.

I. Introduction

1. In this Order on Reconsideration,
the Commission denies the petitions for
reconsideration filed by BellSouth and
Arya with respect to the Commission’s
Fifth Circuit Remand Order, 64 FR
60349-01, November 5, 1999 and
confirms the conclusions by the Bureau
in the Fifth Circuit Clarification Order.
Specifically, the Commission reconfirms
that Commercial Mobile Radio Services
(CMRS) providers may recover their
universal service contributions through

rates charged for all of their services;
rejects the suggestion that the
Commission’s eight percent Limited
International Revenues Exception (LIRE)
is arbitrary and capricious; and denies
petitioners’ request for refund of
universal service contributions remitted
from January 1, 1998 to October 31,
1999, that were based on intrastate
telecommunications revenues or
international telecommunications
revenues in excess of the eight percent
LIRE. In addition to the petitions filed
by BellSouth and Arya, several carriers
sought refunds or excuse from payment
for universal service fund contributions
following the Texas Office of Public
Utility Counsel (TOPUC) decision, 183
F.3d 393 (5th Cir. 1999), by filing
appeals with the Universal Service
Administrative Company (USAC) or
directly with the Commission. In the
Cable Plus L.P. and MultiTechnology
Services, L.P., and Pan Am Wireless,
Inc. appeals, the petitioners, like
BellSouth in its petition for
reconsideration, seek refund of their
universal service contributions based on
intrastate revenues. In the USA Global
Link appeal, the petitioner, like Arya in
its petition for reconsideration, seeks
refund of its universal service
contribution based on international
revenues. The Commission denies these
requests as well.

II. Discussion

2. In response to BellSouth’s petition
requesting clarification of the
Commission’s rules, the Commission
clarified previously that the TOPUC
decision did not undermine the validity
of the Commission’s decision that
CMRS providers may recover their
contributions from customers through
rates charged for all services. The
relevant portion of the Fifth Circuit’s
decision in TOPUC related to the
manner in which the Commission may
require carriers to contribute to the
universal service fund (USF). The
manner in which carriers may recover
their universal service contributions
through assessments on customers was
not before the court. Thus, the Bureau
clarified that the TOPUC decision did
not affect the Commission’s finding in
the Fourth Reconsideration Order, 63
FR 2094-01, January 13, 1998, that
CMRS providers may ‘“‘recover their
contributions through rates charged for
all their services.” In fact, the
Commission has made clear that carriers
have significant flexibility in the
manner in which they may recover
universal service contribution costs.
Carriers are not required to recover their
universal service costs from subscribers
at all. If they choose to do so, carriers
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may recover these costs through their
standard service charges or through a
separate line-item. The Commission
does not alter that conclusion here.

3. The Commission reiterates that
providers that choose to recover
universal service costs through a
separate line-item may express the
charge as a flat amount or as a
percentage. Because of the inherent
difficulty in defining and ascertaining
which calls over a mobile wireless
system are “interstate,” the Commission
has long permitted CMRS providers to
assume for purposes of calculating their
USF contributions that a prescribed
percentage of their total end user
telecommunications revenues is
interstate. The Commission’s rules
allow “wireless telecommunications
providers [to] continue to recover
contribution costs in a manner that is
consistent with the way in which
companies report revenues to [USAC]”
on their USF Worksheets. Thus, CMRS
providers may include a universal
service line-item on a subscriber’s bill
that does not reflect that particular
subscriber’s interstate usage.

4. In the Fifth Circuit Remand Order,
the Commission established a limited
exception to universal service
contribution requirements for entities
with interstate end-user
telecommunications revenues that
constitute less than eight percent of
their combined interstate and
international end-user
telecommunications revenues. Arya
does not challenge the establishment of
the LIRE per se, but asserts that the
Commission’s Fifth Circuit Remand
Order failed to articulate a satisfactory
explanation for adopting the eight
percent threshold, thus rendering the
decision arbitrary and capricious. Arya
asserts that the Commission “‘offered no
explanation” for its choice of eight
percent, and accordingly its decision
should be reconsidered. The
Commission disagrees.

5. As explained in the Fifth Circuit
Remand Order, a provider of interstate
and international telecommunications is
not required to contribute based on its
international telecommunications end-
user revenues if its interstate
telecommunications end-user revenues
constitute less than eight percent of its
combined interstate and international
end-user telecommunications revenues.
The Commission further stated that the
rule is intended to exclude from the
contribution base the international end-
user telecommunications revenues of
any telecommunications provider
whose annual contribution, based on
the provider’s interstate and
international end-user

telecommunications revenues, would
exceed the amount of its interstate end-
user telecommunications revenues. The
Commission concluded that the rule is
consistent with the determination of the
Fifth Circuit that requiring a carrier to
pay more universal service
contributions than it derives from
interstate revenues violates the
requirement in section 254(d) of the Act
that universal service contributions be
equitable and nondiscriminatory.

6. In selecting the relevant threshold,
the Commission explained that
selection of eight percent provided
sufficient margin of safety based on the
contribution factors at the time, such
that a provider’s contribution would not
exceed the amount of its interstate end-
user telecommunications revenues.
Selecting a fixed percentage for the LIRE
rather than tying it to the established
contribution factor, which fluctuates
quarterly, also ensured that the
Commission could meet the statutory
requirement that the USF contribution
mechanism remain specific and
predictable. Moreover, in 2002 the
Commission revised the LIRE to address
certain changes in the
telecommunications marketplace, and
increased the exception threshold to
twelve percent. Accordingly, the
Commission finds that Arya’s argument
that the Commission failed to articulate
its rationale for selecting the eight
percent threshold is without merit, and
the Commission declines to reconsider
the LIRE threshold.

7. In the Fifth Circuit Clarification
Order, the Bureau clarified that the Fifth
Circuit Remand Order applied the Fifth
Circuit decision prospectively from the
effective date of the Fifth Circuit’s
mandate. Upon further consideration,
the Commission confirms the
conclusion of the Bureau and denies
BellSouth’s request to apply the Fifth
Circuit Remand Order on a retroactive
basis. Further, the Commission denies
the request by Arya to retroactively
apply the LIRE to contributions made
prior to the Fifth Circuit’s mandate.

8. In considering whether to give
retroactive application to a new rule, the
courts have held that when there is a
“substitution of new law for old law
that was reasonably clear,”” the new rule
may justifiably be given solely
prospective effect in order to “protect
the settled expectations of those who
had relied on the preexisting rule.” By
contrast, retroactive effect is appropriate
for “new applications of [existing] law,
clarifications, and additions.” In cases
in which there are “new applications of
existing law, clarifications, and
additions,” the courts start with a
presumption in favor of retroactivity.

However, retroactivity may be denied
“when to apply the new rule to past
conduct or to prior events would work
a ‘manifest injustice.””” Based on the
equitable factors discussed below, the
Commission concludes that retroactive
application would work a manifest
injustice that defeats the presumption of
retroactivity. Accordingly, the
Commission affirms the Fifth Circuit
Remand Order.

9. At the outset, the Commission
recognizes that this case involves
conflicting equitable considerations that
are somewhat novel. Unlike recent
Commission precedent in which the DC
Circuit has applied the “manifest
injustice” standard, this case does not
involve the more common situation that
pits one group of carriers against
another. Rather, at its essence, the
decision of whether to give retroactive
effect to the Fifth Circuit decision
requires the Commission to assess the
equities of significantly increasing
collection from current USF
contributors and their customers in
order to attempt to flow refunds to
millions of customers of an earlier
decade. Thus, this is ultimately a
complicated dispute about how to
handle a transaction that affects
customer groups over different time
periods. In evaluating whether
retroactivity would produce a manifest
injustice, the Commission focuses its
analysis on the benefits and burdens to
the affected parties. To do this, the
Commission necessarily considers how
the refund mechanisms would function
and the potential effect of any refund on
its statutory obligations under section
254 of the Act.

10. First, a decision to compel refunds
would require USAC to refund to the
contributing carriers more than one
billion dollars in monies already
disbursed to thousands of schools,
libraries and rural health care providers.
Because of the resulting shortfall in
current USAC funds, USAC would, in
turn, have to significantly increase
collections from current USF
contributors and their customers by
raising the contribution factor applied to
today’s interstate and international
revenue. Indeed, some estimates show
that USAC would need to collect an
additional $1.6 billion from current
contributors, which likely would be
passed through by the carriers to today’s
consumers. The net effect of any such
refund would be that 2008 consumers
subsidize charges that should have been
paid by consumers in 1998 and 1999
had the Commission assessed only
interstate and international revenue
(and excluded intrastate revenue). In the
Commission’s view, such an outcome—
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higher USF charges to today’s
customers—would be fundamentally at
odds with its section 254 mandate to
preserve and advance universal service.
Today’s consumers would have to
shoulder the burden of the refunds
while having no responsibility for
causing the underlying problem. The
harms to today’s end-users and to the
universal service system itself would be
undeniable should retroactive effect be
given to the Fifth Circuit decision.

11. Ironically, despite the hardships
of a refund on current consumers, those
end-users who bore the erroneous costs
in 1998-99 would not necessarily reap
benefits from refunds. As a practical
matter, because USF contribution
charges are generally passed through by
the contributing entity to its customers,
contributors would have to use 1998
and 1999 billing information to ensure
that the consumers who paid the USF
received the refunds. This effort, which
would be difficult in even the best of
times, is here further complicated
because many of the carriers that
contributed to the USF based on
intrastate and international revenue no
longer exist; they would thus be
unavailable to receive the refund and
disburse it to the appropriate 1998 and
1999 consumers. Even those carriers
who still conduct business may have
great difficulties tracking customers
from this earlier period, given customer
churn.

12. At the same time, those customers
who could be successfully identified
would not be assured of obtaining their
money from the carriers. As even
BellSouth concedes, attempting to
facilitate refunds would be “a bit like
unscrambling eggs.” The Commission’s
rules focus on carrier contributions
rather than cost recovery, and the rules
afford carriers discretion on how to pass
through these costs to their customers.
As aresult, with costs passed along in
a variety of ways, it would be
extraordinarily difficult for the
Commission to develop an effective
framework for directing carriers’ refund
efforts. Moreover, any individual
refunds to former customers (to the
extent these customers can be identified
and located) are likely to be small
amounts, which would be further
reduced by the offset from increased
universal service charges on their
current telephone bills. The only
realistic conclusion the Commission can
draw is that the potential benefits of
refunds for contributors or end-user
customers are extremely speculative.

13. In contrast, the costs and burdens
of a refund requirement are concrete.
Although the amount of any consumer
refund would be minute, the number of

customers potentially affected would
run into the millions. As a result, the
carriers’ administrative burdens to
disburse such refunds would be
enormous. Potentially carriers’
administrative costs could overwhelm
the amounts available for distribution as
refunds; just as bad, those
administrative costs might be passed
along to end-users through other
increased charges. Further, the
likelihood for significant confusion in
administering any refund program has
been repeatedly recognized by
commenters. The anticipated confusion
would, in turn, impinge on the
Commission’s obligation to ensure the
“sufficiency” of the USF based on
“equitable” contributions. In the
Commission’s view, imposing an
unworkable refund obligation for only
the most speculative of benefits does not
serve the public interest or comport
with the Commission’s statutory
obligations under section 254.

14. The Commission concludes that
considerations of fairness and equity
militate strongly against retroactive
application and defeat the presumption
of retroactivity. Requiring refunds of
this magnitude would compel USAC to
raise the USF contribution factor. That
would cause manifest injustice for
today’s consumers, as they shoulder
higher bills while bearing no culpability
for the refund problem. At the same
time, the Commission strongly doubts it
would be possible to ensure that the
refunds provided by USAC be passed
through appropriately to end-users.
Moreover, any customers who received
a small refund check would benefit little
because they, too, would be saddled
with higher USF charges going forward.
In contrast, some carriers could
conceivably obtain windfalls where
payments are not flowed through to
their former customers. Neither logic
nor fairness supports such a result,
which works a “manifest injustice” not
only upon current end-users, but upon
the universal service program as a
whole. Under these circumstances, the
Commission declines to order
retroactive application of the Fifth
Circuit’s decision.

15. The Commission also disagrees
with BellSouth that a series of Supreme
Court decisions culminating in
Reynoldsville Casket Co. v. Hyde, 514
U.S. 749 (1995), mandates retroactive
application of the Fifth Circuit’s
decision here. The Fifth Circuit did not
specifically mandate that its decision be
applied to the litigants before it,
Cincinnati Bell and COMSAT
Corporation (COMSAT), and neither
party sought a refund from the
Commission of its universal service

contributions. As the Fifth Circuit did
not apply the new rule to the litigants
before it, there is no selective
retroactivity here. Accordingly, the
Commission affirms its decision in the
Fifth Circuit Remand Order to apply the
Fifth Circuit decision prospectively.
Thus, the Commission denies
BellSouth'’s petition for reconsideration
and request for refund of its individual
assessments based on its intrastate
contributions.

16. Further, with respect to Arya’s
request, the Fifth Circuit’s
determination regarding contributions
based on international revenues was not
based on lack of Commission
jurisdiction. Rather, the Fifth Circuit
found that requiring carriers to
contribute on international
telecommunications revenues without
any limiting principle would result in
instances in which predominantly
international carriers would be forced to
incur prohibitive costs. The Fifth Circuit
accordingly found the Commission’s
decision to be contrary to section 254’s
““equitable and nondiscriminatory”
language. The Fifth Circuit remanded
that portion of the 1997 Universal
Service Order to the Commission for
further consideration. In seeking
refunds of amounts assessed on
international revenues in excess of the
eight percent threshold, however, Arya
is not seeking retroactive application of
the Fifth Circuit’s decision. Rather, it is
seeking retroactive application of the
Commission’s Fifth Circuit Remand
Order, in which the Commission
established the LIRE. Retroactive
rulemaking is generally not favored. For
that reason and for the same reasons
that justify prospective-only effect of the
Fifth Circuit’s TOPUC decision
discussed above, the Commission
declines to give the Fifth Circuit
Remand Order retroactive effect as to
contributions based on international
telecommunications revenues.

17. In addition to the petitions filed
by BellSouth and Arya, several carriers
sought refunds or excuse from payment
for USF contributions following the
TOPUC decision by filing appeals with
USAC or directly with the Commission.
In the Cable Plus and Pan Am Appeals,
the appellants, like BellSouth in its
petition for reconsideration, seek refund
of their universal service contributions
based on intrastate revenues. In the USA
Global Appeal, the appellant, like Arya
in its petition for reconsideration, seeks
refund of its universal service
contribution based on international
revenues. The Commission denies these
requests as well for the reasons stated
above.
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IIL. Paperwork Reduction Act of 1995
Analysis

18. This document does not contain
proposed information collection(s)
subject to the Paperwork Reduction Act
of 1995 (PRA), Public Law 104-13. In
addition, therefore, it does not contain
any new or modified “information
collection burden for small business
concerns with fewer than 25
employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4).

IV. Final Regulatory Flexibility
Certification

19. The Regulatory Flexibility Act of
1980, as amended (RFA), requires that a
regulatory flexibility analysis be
prepared for notice-and-comment
rulemaking proceedings, unless the
agency certifies that ““the rule will not,
if promulgated, have a significant
economic impact on a substantial
number of small entities.” The RFA
generally defines the term “small
entity”” as having the same meaning as
the terms ‘“‘small business,” ““small
organization,” and ‘““small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning
as the term ‘“‘small business concern”
under the Small Business Act. A “small
business concern’ is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (SBA).

20. The Commission sought written
public comment on the initial regulatory
flexibility analysis (IRFA) incorporated
into the NPRM, 61 FR 10499-01, March
14, 1996, and the Recommended
Decision, 61 FR 63778-01, December 2,
1996, on the final regulatory flexibility
analysis incorporated into the 1997
Universal Service Order, and on the

supplemental final regulatory flexibility
analysis incorporated into the Fifth
Circuit Remand Order.

21. In the IRFAs, the Commission
sought comment on possible
exemptions from the proposed rules for
small telecommunications companies
and measures to avoid significant
economic impact on small entities, as
defined by the RFA. No comments in
response to the IRFAs, other than those
summarized in the 1997 Universal
Service Order, were filed. In response to
the FRFA contained in the 1997
Universal Service Order, one commenter
argued that the Commission did not
satisfy the requirements of the RFA by
considering alternatives to the cap on
recovery of corporate operations
expenses. Those comments were fully
addressed in the Fourth Order on
Reconsideration.

22. No comments or petitions for
reconsideration in response to the
IRFAs or FRFA, other than those
described above, were filed and none of
the comments filed pertain to the issues
raised in the Fifth Circuit Remand
Order. The Commission in that order
nonetheless addressed small business
concerns by giving incumbent LECs
greater flexibility in structuring their
recovery of universal service
contributions and by creating an
exception from the contribution
requirements for certain providers of
international telecommunications
services.

23. In this order, the Commission
reconfirms that CMRS providers may
recover their universal service
contributions through rates charged for
all of their services; rejects the
suggestion that the Commission’s eight
percent LIRE is arbitrary and capricious;
and denies petitioners’ request for
refund of universal service
contributions remitted from January 1,
1998 to October 31, 1999, that were

based on intrastate telecommunications
revenues or international
telecommunications revenues in excess
of the eight percent LIRE. This has no
new effect on any party and does not
create any additional burden on small
entities.

24. Therefore, the Commission
certifies that the requirements of the
order will not have a significant
economic impact on a substantial
number of small entities.

25. In addition, the order and this
final certification will be sent to the
Chief Counsel for Advocacy of the SBA,
and will be published in the Federal
Register. The Commission will not send
a copy of this Order on Reconsideration
pursuant to the Congressional Review
Act, see 5 U.S.C. 801(a)(1)(A), because
this order does not change previously
adopted rules.

V. Ordering Clauses

26. Accordingly, It is ordered,
pursuant to sections 1, 2, 4(i), 4(j), 201,
202, 218-220, 254 and 303(r)of the
Communications Act of 1934, as
amended, 47 U.S.C. 151, 152, 154(i)-(j),
201, 202, 21-220, 254, and 303(r) that
BellSouth Corporation’s Petition for
Reconsideration and Clarification, Arya
International Communications
Corporation’s Petition for
Reconsideration of the Commission’s
Fifth Circuit Remand Order, Cable Plus
L.P. and MultiTechnology Services,
L.P.’s Joint Request for Review, PanAm
Wireless, Inc.’s Request for Review, and
USA Global Link, Inc.’s Request for
Review are denied.

27. It is further ordered that this order
shall become effective June 23, 2008.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. E8—11258 Filed 5-21-08; 8:45 am]
BILLING CODE 6712-01-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2007-29227; Directorate
Identifier 2007—NM-100-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747-100, 747-100B, 747-100B
SUD, 747-200B, 747-200C, 747-300,
747-400, 747-400D, and 747SR Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Supplemental notice of
proposed rulemaking (NPRM);
reopening of comment period.

SUMMARY: We are revising an earlier
proposed airworthiness directive (AD)
for certain Boeing Model 747-100, 747—
100B, 747-100B SUD, 747—-200B, 747—
200G, 747-300, 747-400, 747—400D, and
7478SR series airplanes. For certain
airplanes, the original NPRM would
have required a material type inspection
to determine if the lower forward corner
reveal of the number 3 main entry doors
(MEDs) is a casting. If the reveals are
castings, the original NPRM would have
required repetitive inspections of the
reveals for cracking, and corrective
action if necessary. If the reveals are not
castings, the original NPRM would have
required a detailed inspection of the
reveals for a sharp edge and repetitive
inspections of the reveals for cracking,
and corrective action if necessary. For
certain other airplanes, the original
NPRM would have required only a
detailed inspection of the reveals for a
sharp edge and repetitive inspections of
the reveals for cracking, and corrective
action if necessary. For certain other
airplanes, the original NPRM would
have required repetitive inspections of
the reveals for cracking only, and
corrective action if necessary. The
original NPRM resulted from reports of
cracking and/or a sharp edge in the
lower forward corner reveal of the

number 3 MEDs. This action revises the
original NPRM by reducing the
compliance times for doing certain
inspections and allowing a certain
replacement as an optional action for
the material type inspection for certain
airplanes. We are proposing this
supplemental NPRM to detect and
correct fatigue cracking of the lower
forward corner reveal of the number 3
MEDs, which could lead to the door
escape slide departing the airplane
when the door is opened and the slide
is deployed, and consequent injuries to
passengers and crew using the door
escape slide during an emergency
evacuation.

DATES: We must receive comments on
this supplemental NPRM by June 16,
2008.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this AD, contact Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124-2207.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: [van
Li, Aerospace Engineer, Airframe
Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind

Avenue SW., Renton, Washington
98057—-3356; telephone (425) 917-6437;
fax (425) 917-6590.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include ‘“Docket No.
FAA-2007-29227; Directorate Identifier
2007-NM-100—-AD”’ at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We issued a notice of proposed
rulemaking (NPRM) (the “original
NPRM”) to amend 14 CFR part 39 to
include an airworthiness directive (AD)
that would apply to certain Boeing
Model 747-100, 747—-100B, 747—100B
SUD, 747-200B, 747-200C, 747-300,
747-400, 747—-400D, and 747SR series
airplanes. That original NPRM was
published in the Federal Register on
September 19, 2007 (72 FR 53498). For
certain airplanes, that original NPRM
proposed to require a material type
inspection to determine if the lower
forward corner reveal of the number 3
main entry doors (MEDs) is a casting. If
the reveals are castings, that original
NPRM proposed to require repetitive
inspections of the reveals for cracking,
and corrective action if necessary. If the
reveals are not castings, that original
NPRM proposed to require a detailed
inspection of the reveals for a sharp
edge and repetitive inspections of the
reveals for cracking, and corrective
action if necessary. For certain other
airplanes, that original NPRM proposed
to require only a detailed inspection of
the reveals for a sharp edge and
repetitive inspections of the reveals for
cracking, and corrective action if
necessary. For certain other airplanes,
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that original NPRM proposed to require
repetitive inspections of the reveals for
cracking only, and corrective action if
necessary.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comments received from
the commenter.

Request To Clarify No Further Action
Statement

Boeing requests that we clarify the
statement “No further action is required
by this paragraph for that location only
after the replacement” specified in
paragraphs (g)(1), (j)(1), (j)(2)(d), ()(3)(i),
(k)(2)(i), and (k)(2)(ii)(B) of the NPRM.
Boeing suggests that we add the phrase
“with a two-piece reveal” to the
statement. Boeing states that the
referenced service bulletin (Boeing
Special Attention Service Bulletin 747—
53-2460, Revision 1, dated February 13,
2007) gives two options for the
replacement, with either a one-piece
reveal or a two-piece reveal. Boeing
states that only a replacement with a
two-piece reveal terminates the
inspections for that location.

We agree that only replacement with
a two-piece reveal would terminate the
inspections for that location. However,
we do not agree that clarification is
necessary for all paragraphs. In
paragraphs (j)(2)(i), (j)(3)(), and
(k)(2)(ii)(B) of the supplemental NPRM,
we specify replacing the reveal with a
new or reworked two-piece reveal in
accordance with Part 2 of Boeing
Special Attention Service Bulletin 747—
53—-2460, Revision 1. We do not mention
installation of a one-piece reveal as an
option in these paragraphs. Part 2 of the
service bulletin describes procedures for
installing two-piece reveals. Therefore,
in paragraphs (j)(2)(i), (G)(3)(i), and
(k)(2)(ii)(B) of the supplemental NPRM
where we state that no further action is
required after the replacement, the
replacement is the two-piece reveal
replacement specified in those
paragraphs. No change is necessary for
paragraphs (j)(2)(i), (j)(3)(), and
(k)(2)(i1)(B) of this supplemental NPRM
in regard to this issue.

Also, for paragraphs (g)(1) and (k)(2)(i)
of this supplemental NPRM, we specify
to repeat inspections until a new or re-
worked two-piece reveal is installed.
The replacement is the two-piece reveal
installation specified in those
paragraphs. No change is necessary for
paragraphs (g)(1) and (k)(2)(i) of this
supplemental NPRM in regard to this
issue.

However, we have revised paragraph
(j)(1) of this supplemental NPRM for
clarity as suggested by the commenter.

Request To Allow Optional Action for
Material Type Inspection

Boeing requests that we allow doing
a replacement with a new two-piece
reveal as an optional action for the
material type inspection specified in
paragraph (k) of the original NPRM.
Boeing states that if an existing reveal is
to be reworked to a two-piece reveal, the
material type inspection is necessary;
however, if the reveal is replaced with
a new two-piece reveal, a material type
inspection is not necessary. Boeing
states if an operator replaces all the
reveals with new two-piece reveals, the
original NPRM would still require that
the material type inspection be done.

We agree to allow replacing the reveal
with a new two-piece reveal as an
option for the reasons stated by the
commenter. In addition, we have
determined it is acceptable to replace
the reveal with a re-worked reveal as an
option to doing the material type
inspection; re-worked reveals are
machined from 6061 aluminum. We
have revised paragraph (k) of this
supplemental NPRM accordingly.

Request To Reduce Compliance Time in
Paragraph (j)(1) of the Original NPRM

Boeing requests that we reduce the
compliance time “‘before the
accumulation of another 10,000 flight
cycles on the lower forward corner
reveal” to *“ before the accumulation of
10,000 flight cycles on the lower
forward corner reveal since new (for
Group 2 airplanes) or since replacement
(for Group 1 Configuration 2
airplanes).” Boeing states that the first
inspection should be at 1,500 flight
cycles and then the interval should be
6,000 flight cycles.

We agree with the commenter that the
next repeat inspection after the initial
inspection done in accordance with
paragraph (j) of the supplemental NPRM
should be reduced. We intended to
match the compliance times specified in
the service bulletin but the compliance
times in the service bulletin are unclear.
Figure 16 of the service bulletin
specifies a compliance time of “10,000
flight cycles after the reveal was last
replaced” but does not refer to a
compliance time of 10,000 flight cycles
on the reveal since new. In addition, the
commenter gives conflicting statements.
The commenter’s statement that the
interval should be 6,000 flight cycles
after the first 1,500 flight cycle
inspection conflicts with its statement
that the compliance time should be
revised to state 10,000 flight cycles on

the reveal since new or replaced. We
have revised paragraph (j)(1) to reduce
the compliance time as follows: Before
the accumulation of 10,000 flight cycles
on the lower forward corner reveal since
new, or within 6,000 flight cycles after
doing the inspection required by
paragraph (j) of this AD, whichever
occurs later.

In addition, we have revised
paragraphs (g)(2)(i1), (j)(2)(i1), (j)(3)(ii),
and (k)(2)(ii)(C) of the supplemental
NPRM to clarify the 10,000-flight-cycle
compliance time is on the replacement
reveal instead of since replacement of
the reveal.

Request To Revise Reference

Boeing requests that we revise the
reference for doing the detailed
inspection specified in paragraph (j)(1)
of the original NPRM. Boeing states that
instead of doing the detailed inspection
as specified in paragraph (j) of the
original NPRM, the paragraph should
specify doing the detailed inspection in
accordance with Part 5 of the service
bulletin. Boeing notes that paragraph (j)
refers to paragraphs (h) and (i) of the
original NPRM for compliance times.
Boeing contends that because
paragraphs (h) and (i) include a
compliance time of “before the
accumulation of 1,500 total flight
cycles” operators may interpret that the
inspection interval is 1,500 flight cycles.

We disagree with the commenter’s
assertion that the compliance time
interval can be interpreted as 1,500
flight cycles because the compliance
time is specified in paragraph (j)(1) of
the supplemental NPRM and the
reference to paragraph (j) of the
supplemental NPRM is for the details of
how to do the inspection. However, we
have revised paragraph (j)(1) of the
supplemental NPRM for clarity.
Although the commenter suggests
pointing to Part 5 of the service bulletin
for doing the inspection, Part 5 of the
service bulletin refers to Part 8 of the
service bulletin for doing the inspection.
Therefore, we have revised paragraph
(j)(1) of the supplemental NPRM to refer
directly to Part 8 of the service bulletin.
We have also revised paragraph (j)(1) of
the supplemental NPRM to refer to
paragraph (j)(3) of the supplemental
NPRM for doing corrective action if any
cracking is found.

In addition, we have revised
paragraphs (g)(2)(ii), (j)(2)(ii), (j)(3)(ii),
and (k)(2)(ii)(C) of the supplemental
NPRM to clarify the references for doing
the inspections.
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FAA’s Determination and Proposed
Requirements of the Supplemental
NPRM

We are proposing this supplemental
NPRM because we evaluated all
pertinent information and determined
an unsafe condition exists and is likely

to exist or develop on other products of
the same type design. Certain changes
described above expand the scope of the
original NPRM. As a result, we have
determined that it is necessary to reopen
the comment period to provide
additional opportunity for the public to
comment on this supplemental NPRM.

ESTIMATED COSTS

Costs of Compliance

There are about 715 airplanes of the
affected design in the worldwide fleet.
The following table provides the
estimated costs for U.S. operators to
comply with this supplemental NPRM.

Number of
Action Work hours é;/gage? Iﬁgl?rr Cost per airplane U.S.-registered Fleet cost
P airplanes
INSPections ........cccccveereeriieene 4 $80 | $320, per inspection cycle .... 119 | $38,080, per inspection
cycle.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866,

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

Boeing: Docket No. FAA—-2007-29227;
Directorate Identifier 2007-NM—-100-AD.

Comments Due Date

(a) We must receive comments by June 16,
2008.

Affected ADs

(b) Certain requirements of this AD
terminate certain requirements of AD 2007—
12—-11, amendment 39-15089.

Applicability

(c) This AD applies to Boeing Model 747—
100, 747-100B, 747-100B SUD, 747-200B,
747-200C, 747-300, 747—-400, 747—-400D, and
7478SR series airplanes, certificated in any
category, as identified in Boeing Special
Attention Service Bulletin 747-53-2460,
Revision 1, dated February 13, 2007, except
airplanes that have been converted to an all-
cargo configuration. The requirements of this
AD also become applicable at the time when
a converted airplane operating in an all-cargo
configuration is converted back to a
passenger or passenger/cargo configuration.

Unsafe Condition

(d) This AD results from reports of cracking
and/or a sharp edge in the lower forward

corner reveal of the number 3 main entry
doors (MEDs). We are issuing this AD to
detect and correct fatigue cracking of the
lower forward corner reveal of the number 3
MEDs, which could lead to the door escape
slide departing the airplane when the door is
opened and the slide is deployed, and
consequent injuries to passengers and crew
using the door escape slide during an
emergency evacuation.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Service Bulletin Reference

(f) The term “‘service bulletin,” as used in
this AD, means the Accomplishment
Instructions of Boeing Special Attention
Service Bulletin 747-53-2460, Revision 1,
dated February 13, 2007.

Actions for Group 3 Airplanes

(g) For airplanes identified as Group 3
airplanes in the service bulletin: Before the
accumulation of 10,000 total flight cycles, or
within 1,000 flight cycles after the effective
date of this AD, whichever occurs later, do
a detailed inspection for cracking of the
lower forward corner reveals in accordance
with Part 8 of the service bulletin.

(1) If no cracking is found, repeat the
inspection thereafter at intervals not to
exceed 6,000 flight cycles until a new or
reworked two-piece reveal is installed in
accordance with Part 2 of the service
bulletin. No further action is required by this
paragraph for that location only after the
replacement.

Note 1: For the purpose of this AD, a one-
piece machined aluminum reveal may be
reworked into a two-piece reveal in
accordance with Part 7 of the service bulletin
after it was verified to be crack free and
without a sharp edge in accordance with Part
5 of the service bulletin, or after it was
confirmed to be crack free in accordance with
Part 5 of the service bulletin and reworked
to remove a sharp edge in accordance with
Part 6 of the service bulletin.

(2) If cracking is found, do the replacement
specified in paragraph (g)(2)(i) or (g)(2)(ii) of
this AD.
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(i) Before further flight, replace the reveal
with a new or reworked two-piece reveal in
accordance with Part 2 of the service
bulletin. No further action is required by this
paragraph for that location only after the
replacement.

(ii) Before further flight, replace the reveal
with a new or reworked one-piece machined
aluminum reveal without a sharp edge in
accordance with Part 3 of the service
bulletin. Before the accumulation of 10,000
flight cycles on the replacement reveal since
new, do the inspection for cracking specified
in Part 8 of the service bulletin and repeat
the inspection thereafter at intervals not to
exceed 6,000 flight cycles until a new or
reworked two-piece reveal is installed in
accordance with Part 2 of the service
bulletin. If any cracking is found during any
inspection required by this paragraph, before
further flight, do the action specified in
paragraph (g)(2) of this AD. No further action
is required by this paragraph for that location
only after the replacement with a two-piece
reveal.

Note 2: For the purpose of this AD, a one-
piece machined aluminum reveal with a
sharp edge may be reworked into a one-piece
machined aluminum reveal without a sharp
edge in accordance with Part 6 of the service
bulletin after it is confirmed to be crack free
in accordance with Part 5 of the service
bulletin. After the sharp edge is removed, the
one-piece machined aluminum reveal
without a sharp edge may be further
reworked into a two-piece reveal in
accordance with Part 7 of the service
bulletin.

Actions for Group 2 Airplanes and Group 1,
Configuration 2 Airplanes

(h) For airplanes identified as Group 2
airplanes in the service bulletin: Before the
accumulation of 1,500 total flight cycles, or
within 1,000 flight cycles after the effective
date of this AD, whichever occurs later, do
the inspection specified in paragraph (j) of
this AD.

(i) For airplanes identified as Group 1,
Configuration 2 airplanes in the service
bulletin: Within 1,500 flight cycles after the
lower forward corner reveal was last replaced
or 1,000 flight cycles after the effective date
of this AD, whichever occurs later, do the
inspection specified in paragraph (j) of this

(j) At the applicable times specified in
paragraphs (h) and (i) of this AD: Do a
detailed inspection of the lower forward
corner reveals for cracking and a sharp edge
in accordance with Part 5 of the service
bulletin.

(1) If no cracking and no sharp edge are
found, before the accumulation of 10,000
flight cycles on the lower forward corner
reveal since new, or within 6,000 flight
cycles after doing the inspection required by
paragraph (j) of this AD, whichever occurs
later, do the detailed inspection for cracking
in accordance with Part 8 of the service
bulletin and inspect thereafter at intervals
not to exceed 6,000 flight cycles, until a new
or reworked two-piece reveal is installed in
accordance with Part 2 of the service
bulletin. If any cracking is found during any
inspection required by this paragraph, before

further flight, do the action specified in
paragraph (j)(3) of this AD. No further action
is required by this paragraph for that location
only after the replacement with a two-piece
reveal.

(2) If no cracking is found but a sharp edge
is found, do the action specified in paragraph
(j)(2)() or (j)(2)(ii) of this AD.

(i) Before further flight, replace the lower
forward corner reveal with a new or
reworked two-piece reveal, in accordance
with Part 2 of the service bulletin. No further
action is required by this paragraph for that
location only after the replacement.

(ii) Before further flight, replace the reveal
with a new or reworked one-piece machined
aluminum reveal without a sharp edge, in
accordance with Part 3 of the service
bulletin. Before the accumulation of 10,000
flight cycles on the replacement reveal since
new, do the inspection for cracking in
accordance with Part 8 of the service bulletin
and inspect thereafter at intervals not to
exceed 6,000 flight cycles, until a new or
reworked two-piece reveal is installed in
accordance with Part 2 of the service
bulletin. If any cracking is found during any
inspection required by this paragraph, before
further flight, do the action required by
paragraph (j)(3) of this AD. No further action
is required by this paragraph for that location
only after the replacement with a two-piece
reveal.

(3) If cracking is found, do the action
specified in paragraph (j)(3)(i) or (j)(3)(ii) of
this AD.

(i) Before further flight, replace the reveal
with a new or reworked two-piece reveal, in
accordance with Part 2 of the service
bulletin. No further action is required by this
paragraph for that location only after the
replacement.

(ii) Before further flight, replace the lower
forward corner reveal with a new or
reworked one-piece machined aluminum
reveal without a sharp edge, in accordance
with Part 3 of the service bulletin. Before the
accumulation of 10,000 flight cycles on the
replacement reveal since new, do the
inspection for cracking in accordance with
Part 8 of the service bulletin and inspect
thereafter at intervals not to exceed 6,000
flight cycles, until a new or reworked two-
piece reveal is installed in accordance with
Part 2 of the service bulletin. If any cracking
is found during any inspection required by
this paragraph, before further flight, do the
action required by paragraph (j)(3) of this AD.
No further action is required by this
paragraph for that location only after the
replacement with a two-piece reveal.

Actions for Group 1, Configuration 1
Airplanes

(k) For airplanes identified as Group 1,
Configuration 1 airplanes in the service
bulletin: Before the accumulation of 1,500
total flight cycles, or within 1,000 flight
cycles after the effective date of this AD,
whichever occurs later, do a material type
inspection to determine if the lower forward
corner reveals are castings, in accordance
with the service bulletin. As an alternative to
the material type inspection, replacing a
reveal with a new or reworked two-piece
lower forward corner reveal in accordance

with Part 2 of the service bulletin is
terminating action for the requirements of
this paragraph for that location only.

(1) If the forward corner reveal is not a
casting: Before further flight, do the actions
specified in paragraph (j) of this AD except
for the inspection for a sharp edge.

(2) If the forward corner reveal is a casting:
Before the accumulation of 7,000 total flight
cycles, within 2,000 flight cycles after the
effective date of this AD, or within 3,000
flight cycles since the forward corner reveal
was inspected in accordance with Boeing
Service Bulletin 747-53A2378, whichever is
latest, do a detailed inspection for cracking
of the lower forward corner reveal, in
accordance with Part 1 of Boeing Special
Attention Service Bulletin 747-53-2460,
Revision 1, dated February 13, 2007.

(i) If no cracking is found: Repeat the
inspection specified in paragraph (k)(2) of
this AD thereafter at intervals not to exceed
3,000 flight cycles until a new or reworked
two-piece lower forward corner reveal is
installed in accordance with Part 2 of the
service bulletin. No further action is required
by this paragraph for that location only after
the replacement.

(ii) If cracking is found: Do the actions
specified in paragraph (k)(2)(ii)(A),
(k)(2)(ii)(B), or (k)(2)(ii)(C) of this AD.

(A) Before further flight, weld repair the
reveal in accordance with Part 4 of the
service bulletin. Repeat the inspection
specified in paragraph (k)(2) of this AD
thereafter at intervals not to exceed 3,000
flight cycles until a new or reworked two-
piece reveal is installed in accordance with
Part 2 of the service bulletin. No further
action is required by this paragraph for that
location only after the replacement.

(B) Before further flight, replace the reveal
with a new or reworked two-piece reveal, in
accordance with Part 2 of the service
bulletin. No further action is required by this
paragraph for that location only after the
replacement.

(C) Before further flight, replace the reveal
with a new or reworked one-piece machined
aluminum reveal without a sharp edge, in
accordance with Part 3 of the service
bulletin. Before the accumulation of 10,000
flight cycles on the replacement reveal since
new, do the inspection for cracking in
accordance with Part 8 of the service bulletin
and inspect thereafter at intervals not to
exceed 6,000 flight cycles, until a new or
reworked two-piece reveal is installed in
accordance with Part 2 of the service
bulletin. If any cracking is found during any
inspection required by this paragraph, before
further flight, do the action required by
paragraph (k)(2)(ii)(B) or (k)(2)(ii)(C) of this
AD. No further action is required by this
paragraph for that location only after the
replacement with a two-piece reveal.

Operator’s Equivalent Procedure

(1) Although Step 5 of Figure 8 of the
service bulletin specifies that operators may
accomplish the actions in accordance with
“an operator’s equivalent procedure,” this
AD requires operators to accomplish Step 5
of Figure 8 in accordance with only the
procedures specified in Boeing Standard
Overhaul Practices Manual (SOPM) 20-20—
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02 as given in the service bulletin. An
“operator’s equivalent procedure” may be
used only if approved as an alternative
method of compliance in accordance with
paragraph (p) of this AD.

Compliance With AD 2007-12-11,
Amendment 39-15089, for MED 3 Only

(m) Accomplishment of the applicable
repair required by this AD constitutes
compliance with the repair of the lower
forward corner casting (reveal) of the number
3 MEDs only, as required by paragraph
(g)(2)(ii) of AD 2007-12—11 (which specifies
the actions be done in accordance with
Boeing Service Bulletin 747-53A2378,
Revision 1, dated March 10, 1994; or Boeing
Service Bulletin 747-53A2378, Revision 3,
dated August 11, 2005). Accomplishment of
the actions of this AD does not terminate the
remaining requirements of AD 2007-12—-11.

Parts Installation

(n) As of the effective date of this AD, no
person may install a door lower forward
corner reveal made of cast 356 aluminum on
any airplane at a location specified by this
AD.

(o) As of the effective date of this AD, no
person may install a door lower forward
corner reveal made of machined 6061
aluminum on any airplane at a location
specified by this AD, unless it has been
confirmed/reworked to be without a sharp
edge in accordance with the service bulletin.

Alternative Methods of Compliance
(AMOCs)

(p)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGs for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by an
Authorized Representative for the Boeing
Commercial Airplanes Delegation Option
Authorization Organization who has been
authorized by the Manager, Seattle ACO, to
make those findings. For a repair method to
be approved, the repair must meet the
certification basis of the airplane, and the
approval must specifically refer to this AD.

Issued in Renton, Washington, on May 7,
2008.
Michael J. Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. E8—11474 Filed 5-21-08; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2008-0584; Directorate
Identifier 2007-NM-315-AD]

RIN 2120-AA64

Airworthiness Directives; Dornier
Model 328—-100 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to
supersede an existing airworthiness
directive (AD) that applies to all AvCraft
Dornier Model 328-100 airplanes. The
existing AD currently requires
modifying the electrical wiring of the
fuel pumps; installing insulation at the
hand flow control and shut-off valves,
and other components of the
environmental control system; and
installing markings at fuel wiring
harnesses. The existing AD also requires
revising the Airworthiness Limitations
section (ALS) of the Instructions for
Continued Airworthiness to incorporate
new inspections of the fuel tank system.
This proposed AD would replace the
flight-hour-based threshold for
conducting certain initial inspections,
with an 8-year threshold. This proposed
AD results from fuel system reviews
conducted by the manufacturer. We are
proposing this AD to reduce the
potential of ignition sources inside fuel
tanks, which, in combination with
flammable fuel vapors, could result in
fuel tank explosions and consequent
loss of the airplane.

DATES: We must receive comments on
this proposed AD by June 23, 2008.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this AD, contact 328 Support Services

GmbH, P.O. Box 1252, D-82231
Wessling, Germany.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone 800—647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: Tom
Groves, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-1503; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2008-0584; Directorate Identifier
2007-NM-315—-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

On June 15, 2005, we issued AD
2005—-13—-24, amendment 39-14161 (70
FR 36470, June 24, 2005), for all AvCraft
Dornier Model 328—100 airplanes. That
AD requires modifying the electrical
wiring of the fuel pumps; installing
insulation at the flow control and shut-
off valves, and other components of the
environmental control system; and
installing markings at fuel wiring
harnesses. That AD also requires
revising the Airworthiness Limitations
section (ALS) of the Instructions for
Continued Airworthiness to incorporate
new inspections of the fuel tank system.
That AD resulted from fuel system
reviews conducted by the manufacturer.
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We issued that AD to reduce the
potential of ignition sources inside fuel
tanks, which, in combination with
flammable fuel vapors, could result in
fuel tank explosions and consequent
loss of the airplane.

Actions Since Existing AD Was Issued

Since we issued AD 2005-13-24, the
European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has assumed responsibility
for the airplane model subject to this
AD, and has issued EASA
Airworthiness Directive 2006—0197
[Corrected], dated July 11, 2006. The
EASA airworthiness directive revises
the threshold for conducting the initial
inspections specified in the ALS. That
threshold was originally specified in the
German airworthiness directive that
corresponds to AD 2005-13—-24: German
airworthiness directive D-2005-001,
dated January 26, 2005.

Relevant Service Information

AvCraft Dornier has issued Service
Bulletin SB—328-00—445, Revision 1,
dated June 17, 2005. We referred to the
original issue of the service bulletin,
dated August 23, 2004, as the
appropriate source of service
information for accomplishing certain
actions required by AD 2005—13-24.
The procedures in Revision 1 of the
service bulletin are essentially the same
as those in the original issue. However,
Figure 4, a wiring harness diagram, is
corrected in Revision 1 of the service
bulletin. Accomplishing the actions
specified in the service information is
intended to adequately address the
unsafe condition.

We have also reviewed Section F,
“Fuel Tank System Limitations,” of the
Dornier 328 Airworthiness Limitations
Document (hereafter referred to as “‘the
ALD”), Revision 15, dated January 15,
2005. The limitations in the document
are divided into two sections as follows:

e System Code 28—00-00 (sub-tasks
28—00-00-02 and 28-00—00-03)
specifies the scheduled maintenance
tasks, which are detailed inspections of
the outer and inner internal fuel tank
harness.

e System Code 28—00-99-00 (sub-
tasks 28—-00-99-01, 28—-00-99-02, and
28-00-99-03) specifies critical design
configuration control limitations
(CDCCLs).

FAA’s Determination and Requirements
of the Proposed AD

These airplanes are manufactured in
Germany and are type certificated for
operation in the United States under the
provisions of section 21.29 of the

Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. As described
in FAA Order 8100.14A, “Interim
Procedures for Working with the
European Community on Airworthiness
Certification and Continued
Airworthiness,” dated August 12, 2005,
the EASA has kept the FAA informed of
the situation described above. We have
examined the EASA’s findings,
evaluated all pertinent information, and
determined that we need to issue an AD
for airplanes of this type design that are
certificated for operation in the United
States.

This proposed AD would supersede
AD 2005-13-24 and would retain the
requirements of the existing AD. This
proposed AD would also replace the
flight-hour-based threshold for
conducting certain initial inspections,
with a calendar-based threshold.

Costs of Compliance

This proposed AD would affect about
16 airplanes of U.S. registry. The actions
that are required by AD 2005-13—-24 and
retained in this proposed AD take about
70 work hours per airplane, at an
average labor rate of $80 per work hour.
Required parts cost about $14,118 per
airplane. Based on these figures, the
estimated cost of the currently required
actions is $315,488, or $19,718 per
airplane.

The new proposed action to revise the
Airworthiness Limitations section
would take about 1 work hour per
airplane. Based on these figures, the
estimated cost of the new actions
specified in this proposed AD for U.S.
operators is $1,280, or $80 per airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket. See the ADDRESSES section
for a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The Federal Aviation
Administration (FAA) amends § 39.13
by removing amendment 39-14161 (70
FR 36470, June 24, 2005) and adding the
following new airworthiness directive
(AD):

328 Support Services GmbH (Formerly
Avcraft Aerospace GmbH): Docket No.
FAA-2008-0584; Directorate Identifier
2007-NM-315-AD.

Comments Due Date

(a) The FAA must receive comments on

this AD action by June 23, 2008.

Affected ADs

(b) This AD supersedes AD 2005-13—-24.
Applicability
(c) This AD applies to all Dornier Model

328-100 airplanes, certificated in any
category.
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Unsafe Condition

(d) This AD results from fuel system
reviews conducted by the manufacturer. We
are issuing this AD to reduce the potential of
ignition sources inside fuel tanks, which, in
combination with flammable fuel vapors,
could result in fuel tank explosions and
consequent loss of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Note 1: This AD requires revisions to
certain operator maintenance documents to
include inspections. Compliance with these
inspections is required by 14 CFR 91.403(c).
For airplanes that have been previously
modified, altered, or repaired in the areas
addressed by these inspections, the operator
may not be able to accomplish the
inspections described in the revisions. In this
situation, to comply with 14 CFR 91.403(c),
the operator must request approval for an
alternative method of compliance according
to paragraph (j) of this AD. The request
should include a description of changes to

TABLE 1.—REQUIREMENTS

the required inspections that will ensure the
continued operational safety of the airplane.

Restatement of the Requirements of AD
2005-13-24

Modification and Installations

(f) Within 12 months after July 29, 2005
(the effective date of AD 2005—-13—-24), do the
actions in Table 1 of this AD in accordance
with the Accomplishment Instructions of
AvCraft Service Bulletin SB—-328—00—445,
dated August 23, 2004; or Revision 1, dated
June 17, 2005.

Do the following actions—

By accomplishing all the actions specified in—

(1) Modify the electrical wiring of the left-hand and right-hand fuel pumps

(2) Install insulation at the left-hand and right-hand flow control and shut-off valves, and other
components of the environmental control system.

(3) Install markings at fuel wiring harnesses

Paragraph 2.B(1) of the service bulletin.
Paragraph 2.B(2) of the service bulletin.

Paragraph 2.B(3) of the service bulletin.

Revision to Airworthiness Limitations

(g) Within 12 months after July 29, 2005,
revise the Airworthiness Limitations section
of the Instructions for Continued
Airworthiness by inserting a copy of Dornier
Temporary Revision ALD-080, dated October
15, 2003, into the Dornier 328 Airworthiness
Limitations Document. Thereafter, except as
provided in paragraphs (i) and (j) of this AD,
no alternative inspection intervals may be
approved for this fuel tank system.

New Requirements of This AD

Revised Initial Compliance Time

(h) For Tasks 28—00-00-02 and 28—00-00—
03 (“Detailed Inspection of Outer Fuel Tank
harness internal, LH/RH,” and ‘“‘Detailed
Inspection of Inner Fuel Tank harness
internal, LH/RH”), as identified in Dornier
Temporary Revision ALD-080, dated October
15, 2003, or Section F, “Fuel Tank System
Limitations,” of the Dornier 328
Airworthiness Limitations Document (ALD),
Revision 15, dated January 15, 2005; the
initial compliance time is within 8 years after
the effective date of this AD. Thereafter,
except as provided by paragraphs (i) and (j)
of this AD, these tasks must be accomplished
at the repetitive interval specified in Section
F, “Fuel Tank System Limitations,” of the
Dornier 328 ALD, Revision 15, dated January
15, 2005.

Later Revisions of the ALD

(i) After accomplishing the actions
specified in paragraphs (g) and (h) of this AD,
no alternative inspections, inspection
intervals, or CDCCLs may be used unless the
inspections, intervals, or CDCCLs are part of
a later revision of Section F, “Fuel Tank
System Limitations,” of the Dornier 328 ALD,
Revision 15, dated January 15, 2005, that is
approved by the Manager, International
Branch, ANM-116, FAA, or the European
Aviation Safety Agency (EASA) (or its
delegated agent); or unless the inspections,
intervals, or CDCCLs are approved as an
alternative method of compliance (AMOC) in
accordance with the procedures specified in
paragraph (j) of this AD.

Alternative Methods of Compliance
(AMOCs)

(j)(1) The Manager, ANM-116,
International Branch, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

Related Information

(k) EASA airworthiness directive 2006—
0197 [Corrected], dated July 11, 2006, also
addresses the subject of this AD.

Issued in Renton, Washington, on May 14,
2008.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E8-11469 Filed 5-21—-08; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[Docket No. USCG-2008—-0229, Formerly
CGD05-07-021]

RIN 1625-AA09
Drawbridge Operation Regulations;
Atlantic Intracoastal Waterway (AIWW),

Albemarle and Chesapeake Canal,
Chesapeake, VA

AGENCY: Coast Guard, DHS.

ACTION: Notice of proposed rulemaking;
withdrawal.

SUMMARY: The Coast Guard is
withdrawing its notice of proposed
rulemaking concerning the proposed
change to the regulations that govern the
operation of the Centerville Turnpike
(SR 170) Bridge, at ATWW mile 15.2,
across the Albemarle and Chesapeake
Canal in Chesapeake, Virginia. The
requested change would have allowed
the bridge to open on signal every hour
on the half hour from 6:30 a.m. to 6:30
p.m., year round. The withdrawal is
based on further investigation indicating
that this change would not improve the
schedule for both roadway and
waterway users.

DATES: The proposed rule published on
April 6, 2007 (72 FR 17065), is
withdrawn on May 22, 2008.
ADDRESSES: The docket for this
withdrawn rulemaking is available for
inspection or copying at the Docket
Management Facility (M—30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. You may also
find this docket on the Internet at
http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this notice,
call Bill H. Brazier, Bridge Management
Specialist, Fifth Coast Guard District, at
(757) 398-6422.

SUPPLEMENTARY INFORMATION:

Background

On April 6, 2007, we published a
notice of proposed rulemaking (NPRM)
entitled “Drawbridge Operation



Federal Register/Vol. 73, No. 100/ Thursday, May 22, 2008 /Proposed Rules

29723

Regulations; Atlantic Intracoastal
Waterway (AIWW), Albemarle and
Chesapeake Canal, Chesapeake, VA” in
the Federal Register (72 FR 17065). This
rulemaking would have allowed the
bridge to open on signal every hour on
the half hour from 6:30 a.m. to 6:30
p.m., year round.

Withdrawal

The City of Chesapeake, which owns
and operates this swing-type bridge, had
requested a change to the existing
regulations in an effort to improve the
travel for mariners to arrive at the Great
Bridge (S168) Bridge across the
Albemarle and Chesapeake, at ATWW
mile 12.0 at Chesapeake, (approximately
three miles away).

The Coast Guard conducted a lengthy
and thorough investigation with both
roadway and waterway users. Our
investigation revealed that the proposal
would not improve the transit of
waterway users because it would
impose possibly hazardous and
unnecessary delays on slower vessels,
such as sailboats and trawlers, that are
probably most of the transient vessels
needing openings at the bridge.
Additionally, all of the comments
received during the comment period
were in favor of keeping the current
schedule.

Authority

This action is taken under the
authority of 33 U.S.C. 499; 33 CFR
1.05-1; Department of Homeland
Security Delegation No. 0170.1.

Dated: May 12, 2008.

Fred M. Rosa, Jr.,

Rear Admiral, United States Coast Guard,
Commander, Fifth Coast Guard District.

[FR Doc. E8—11405 Filed 5-21-08; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[Docket No. USCG-2008-0256]

RIN 1625-AA09

Drawbridge Operation Regulation;

Duwamish Waterway, Seattle, WA,
Schedule Change

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
modify the drawbridge operation
regulation for the Spokane Street Bridge
across the Duwamish Waterway, mile

0.3, in Seattle, Washington, by
establishing two daily closed draw
periods Monday through Friday. The
change is necessary to help alleviate
roadway traffic and will do so by
preventing traffic stoppages on either
side of the bridge during high volume
traffic periods. Large vessels would be
exempted from the closed draw periods.
DATES: Comments and related material
must reach the Coast Guard on or before
July 21, 2008.

ADDRESSES: You may submit comments
identified by the Coast Guard docket
number USCG-2008-0256 to the Docket
Management Facility at the U.S.
Department of Transportation. To avoid
duplication, please use only one of the
following methods:

(1) Online: http://
www.regulations.gov.

(2) Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

(3) Hand delivery: Room W12-140 on
the Ground Floor of the West Building,
1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The telephone
number is 202—-366—9329.

(4) Fax: 202—493-2251.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call Austin Pratt, Chief, Bridge
Section, Waterways Management
Branch, 13th Coast Guard District,
telephone 206—220-7282. If you have
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—-366—9826.
SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted,
without change, to http://
www.regulations.gov and will include
any personal information you have
provided. We have an agreement with
the Department of Transportation (DOT)
to use the Docket Management Facility.
Please see DOT’s “Privacy Act”
paragraph below.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking USCG-2008-0256, indicate
the specific section of this document to
which each comment applies, and give

the reason for each comment. We
recommend that you include your name
and a mailing address, an e-mail
address, or a phone number in the body
of your document so that we can contact
you if we have questions regarding your
submission. You may submit your
comments and material by electronic
means, mail, fax, or delivery to the
Docket Management Facility at the
address under ADDRESSES; but please
submit your comments and material by
only one means. If you submit them by
mail or delivery, submit them in an
unbound format, no larger than 8%2 by
11 inches, suitable for copying. If you
submit them by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period. We may
change this proposed rule in view of
them.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov at any time.
Enter the docket number for this
rulemaking (USCG—-2008-0256) in the
search box, and click “Go>>.”” You may
also visit either the Docket Management
Facility in Room W12-140 on the
ground floor of the DOT West Building,
1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays or the 13th
Coast Guard District Waterways
Management Branch at 915 Second
Avenue, Seattle, WA 98174-1067
between 7:30 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.

Privacy Act

Anyone can search the electronic
form of all comments received into any
of our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review the
Department of Transportation’s Privacy
Act Statement in the Federal Register
published on April 11, 2000 (65 FR
19477), or you may visit http://
DocketsInfo.dot.gov.

Public Meeting

We do not now plan to hold a public
meeting, but you may submit a request
for one to the Docket Management
Facility at the address under ADDRESSES
explaining why one would be
beneficial. If we determine that a public
meeting would aid this rulemaking, we
will hold one at a time and place
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announced by a later notice in the
Federal Register.

Background and Purpose

The proposed rule would enable the
Seattle Department of Transportation
(SDQOT), the owner of the Spokane Street
Bridge, to keep the draws of that bridge
in the closed position in order to help
alleviate roadway traffic Monday
through Friday from 7 a.m. to 9 a.m. and
from 4 p.m. to 6 p.m., with the proviso
that openings shall be provided at any
time for vessels of 5000 gross tons or
more.

The operating regulations currently in
effect for the Spokane Street Bridge are
found at 33 CFR 117. The drawspan
currently operates under the general
requirements of 33 CFR 117.1041 such
that it must open on signal for the
passage of vessels at any time. The
bridge was constructed in 1991 and has
never been subject to any special
operating regulations.

The bridge provides a minimum of 44
feet of vertical clearance above mean
high water (elevation 10.47) in the
closed position, but 55 feet for the
central 130 feet of span width. The
horizontal clearance is 250 feet. In the
fully open position the bridge allows
unlimited vertical clearance over the
channel.

For a 12-month period in 2007 and
2008 the draw opened for vessels an
average of about 10 times per month in
each of the morning and afternoon
periods proposed for closure. The draw
opens approximately 2 or 3 times per
week in each of the periods proposed
for closure. Openings for vessels occur
around the clock at this bridge with no
frequency pattern apparent to particular
times. Since 1996 the total monthly
openings have ranged from 103 to 360.
The traffic transiting through the bridge
opening includes oceangoing ships,
container barges, derrick barges and
other large vessels that require the
drawspan to open. Most openings are
for commercial vessels. Single openings
sometimes accommodate several
vessels. Based on drawspan records, this
proposed rule will reduce the current
number of openings up to 60 percent in
the periods proposed for closure.
Vessels of 5000 gross tons or more
would still be accommodated during the
periods proposed for closure.

The draw is open for periods of 10 to
17 minutes for the above cited
operations. Roadway traffic then takes
several minutes to regain the flow that
existed prior to the draw opening. SDOT
studied a period from July through
September of 2007 during which the
average weekday daily traffic ranged
from 10,900 to 11,400 vehicles. Of this

number, 500 to 1500 vehicles or more
are passing over the bridge in each
period proposed for closure. Halted
vehicle counts are not available.

Discussion of Proposed Rule

The Coast Guard proposes to amend
33 CFR 117.1041 by renumbering the
current paragraphs (a)(1) and (2) to (a)(2)
and (3), respectively, and adding a new
paragraph (a)(1) establishing that “the
draw of the Spokane Street Bridge, mile
0.3, need not open for vessels of less
than 5000 gross tons from 7 a.m. to 9
a.m. and 4 p.m. to 6 p.m., Monday
through Friday.” The periods of closure
will help alleviate road traffic by
preventing traffic stoppages on either
side of the bridge during high volume
traffic periods.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order.

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary. We reached this
conclusion based on the fact that most
vessel operators can plan their passage
in accordance with the closed periods to
minimize any impact on their activities.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. This proposed rule would affect
the following entities, some of which
might be small entities: the owners or
operators of vessels needing to transit
under the Spokane Street Bridge
between 7 a.m. to 9 a.m. and 4 p.m. to
6 p.m., Monday through Friday. The
economic impact on these entities will
not be significant, however, because the
closures are limited to two, two-hour
periods each day, Monday through

Friday, most vessel operators can plan
their passage in accordance with the
closed periods to minimize impact on
their activities.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how, and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Austin Pratt,
Chief, Bridge Section, Waterways
Management Branch, 13th Coast Guard
District, at (206) 220-7282. The Coast
Guard will not retaliate against small
entities that question or complain about
this rule or any policy or action of the
Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule will not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.
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Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of
Information and Regulatory Affairs has
not designated this as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these

standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Commandant Instruction
M16475.1D, which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-43701f), and
have made a preliminary determination
that this action is not likely to have a
significant effect on the human
environment because it simply
promulgates the operating regulations or
procedures for drawbridges. We seek
any comments or information that may
lead to the discovery of a significant
environmental impact from this rule.

List of Subjects in 33 CFR Part 117
Bridges.

Words of Issuance and Proposed
Regulatory Text

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1;
Department of Homeland Security Delegation
No. 0170.1.

2.In (§117.1041 redesignate
paragraphs(a)(1) and (a)(2) as (a)(2) and
(a)(3) and add a new paragraph (a)(1) to
read as follows:

§117.1041
(a] * % %
(1) The draw of the Spokane Street

Bridge, mile 0.3, need not open for

vessels of less than 5,000 gross tons

from 7 a.m. to 9 a.m. and from 4 p.m.

to 6 p.m., Monday through Friday.

* * * * *

Duwamish Waterway.

Dated: April 30, 2008.
J.P. Currier,

Rear Admiral, U.S. Coast Guard, Commander,
Thirteenth Coast Guard District.

[FR Doc. E8—11439 Filed 5-21—-08; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[USCG-2008-0218]

RIN 1625-AA00

Safety Zones: Annual Events

Requiring Safety Zones in the Captain
of the Port Detroit Zone

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes
establishment of safety zones for annual
events in the Captain of the Port Detroit
zone. This proposed rule consolidates
current regulations establishing safety
zones for annual fireworks events in the
former Captain of the Port Toledo Zone
and the former Captain of the Port
Detroit Zone. In addition, it adds events
not previously published in Coast Guard
regulations. These safety zones are
necessary to protect spectators,
participants, and vessels from the
hazards associated with fireworks
displays or other events.

DATES: Comments and related materials
must reach the Coast Guard on or before
June 23, 2008.

ADDRESSES: You may submit comments
identified by Coast Guard docket
number USCG-2008-0218 to the Docket
Management Facility at the U.S.
Department of Transportation. To avoid
duplication, please use only one of the
following methods:

(1) Online: http://
www.regulations.gov.

(2) Mail: Docket Management Facility
(M=30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

(3) Hand delivery: Room W12-140 on
the Ground Floor of the West Building,
1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The telephone
number is 202-366-9329.

(4) Fax: 202—493-2251.

FOR FURTHER INFORMATION CONTACT: LT
Jeff Ahlgren, Waterways Management,
U.S. Coast Guard Sector Detroit, 110
Mount Elliot Ave., Detroit, MI 48207;
(313) 568-9580.

I. Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
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comments received will be posted,
without change, to http://
www.regulations.gov and will include
any personal information you have
provided. We have an agreement with
the Department of Transportation (DOT)
to use the Docket Management Facility.
Please see DOT’s “Privacy Act”
paragraph below.

A. Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2008-0218),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. We recommend that you
include your name, mailing address,
and an e-mail address or other contact
information in the body of your
document to ensure that you can be
identified as the submitter. This also
allows us to contact you in the event
further information is needed or if there
are questions. For example, if we cannot
read your submission due to technical
difficulties and you cannot be
contacted, your submission may not be
considered. You may submit your
comments and material by electronic
means, mail, fax, or delivery to the
Docket Management Facility at the
address under ADDRESSES; but please
submit your comments and material by
only one means. If you submit them by
mail or delivery, submit them in an
unbound format, no larger than 8%z by
11 inches, suitable for copying and
electronic filing. If you submit them by
mail and would like to know that they
reached the Facility, please enclose a
stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period. We may change
this proposed rule in view of them.

B. Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov at any time,
click on “Search for Dockets,” and enter
the docket number for this rulemaking
(USCG-2008-0218) in the Docket ID
box, and click enter. You may also visit
the Docket Management Facility in
Room W12-140 on the ground floor of
the DOT West Building, 1200 New
Jersey Avenue, SE., Washington, DC
20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays.

C. Privacy Act

Anyone can search the electronic
form of all comments received into any
of our dockets by the name of the

individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review the
Department of Transportation’s Privacy
Act Statement in the Federal Register
published on April 11, 2000 (65 FR
19477), or you may visit http://
DocketsInfo.dot.gov.

SUPPLEMENTARY INFORMATION:

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to Commander,
Coast Guard Sector Detroit at the
address under ADDRESSES explaining
why one would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Background and Purpose

In 2005, the Coast Guard consolidated
the Captain of the Port Toledo zone and
the Captain of the Port Detroit zone into
one zone re-defining the Captain of the
Port Detroit zone. This proposed rule
will consolidate the regulations found
in 33 CFR 165.907, Safety Zones;
Annual Fireworks Events in the Captain
of the Port Detroit Zone with additional
events not previously published in the
CFR.

These safety zones are necessary to
protect vessels and people from the
hazards associated with fireworks
displays or other events. Such hazards
include obstructions to the waterway
that may cause marine casualties and
the explosive danger of fireworks and
debris falling into the water that may
cause death or serious bodily harm.

Discussion of Proposed Rule

The proposed rule and associated
safety zones are necessary to ensure the
safety of vessels and people during
annual firework events in the Captain of
the Port Detroit area of responsibility
that may pose a hazard to the public.
This new section unites all the annual
Firework events in the recently
consolidated COTP Detroit zone into
one section of the CFR. In addition,
there are several events that are added
and some events that have been deleted
in this new section.

This proposed rule would add the
following events to those already
occurring annually: (1) Roostertail
Fireworks (land); (2) Roostertail
Fireworks (barge); (3) Celebrate America
Fireworks; (4) Target Fireworks; (5)
Washington Township Summerfest
Fireworks; (6) Au Gres City Fireworks;
(7) The Old Club Fireworks; (8) Alpena
Fireworks; (9) Put-In-Bay Fourth of July

Fireworks; (10) Gatzeros Fireworks; (11)
Harrisville Fireworks; (12) Harbor Beach
Fireworks; (13) Trenton Rotary Roar on
the River Fireworks; (14) Nautical Mile
Venetian Festival Fireworks; (15)
Cheeseburger Festival Fireworks; (16)
Detroit International Jazz Festival
Fireworks; (17) Marine City Maritime
Festival Fireworks; (18) Schoenith
Family Foundation Fireworks; (19)
Toledo Country Club Memorial
Celebration and Fireworks; (20) Luna
Pier Fireworks Show; (21) Toledo
Country Club 4th of July Fireworks; (22)
Pharm Lights Up The Night Fireworks;
(23) Perrysburg/Maumee 4th of July
Fireworks; (24) Lakeside July 4th
Fireworks; (25) Catawba Island Club
Fireworks; (26) Red, White and Blues
Bang Fireworks; (27) Huron Riverfest
Fireworks; (28) Kellys Island, Island
Fest Fireworks; (29) Riverfest at the
International Docks; (30) Rossford Labor
Day Fireworks; (31) Lakeside Labor Day
Fireworks; and (32) Catawba Island Club
Fireworks.

The following events in the proposed
rule already exist in the current
regulation and are only being
reorganized in this proposed rule: (33)
Bay-Rama Fishfly Festival Fireworks;
(34) Jefferson Beach Marina Fireworks;
(35) Sigma Gamma Association
Fireworks; (36) Lake Erie Metropark
Fireworks; (37) City of St. Clair
Fireworks; (38) Oscoda Township
Fireworks; (39) Port Austin Fireworks;
(40) City of Wyandotte Fireworks; (41)
Grosse Point Farms Fireworks; (42)
Caseville Fireworks; (43) Algonac
Pickerel Tournament Fireworks; (44)
Port Sanilac Fireworks; (45) St. Clair
Shores Fireworks; (46) Port Huron 4th of
July Fireworks; (47) Grosse Point Yacht
Club 4th of July Fireworks; (48)
Lexington Independence Festival
Fireworks; (49) City of Ecorse Water
Festival Fireworks; (50) Grosse Isle
Yacht Club Fireworks; (51) Trenton
Fireworks; (52) Belle Maer Harbor 4th of
July Fireworks; (53) Tawas City 4th of
July Fireworks; and (54) Venetian
Festival Boat Parade and Fireworks.

The proposed safety zones will be
enforced only immediately before,
during, and after events that pose
hazard to the public, and only upon
notice by the Captain of the Port.

The Captain of the Port Detroit will
notify the public that the zones in this
proposal are or will be enforced by all
appropriate means to the affected
segments of the public including
publication in the Federal Register as
practicable, in accordance with 33 CFR
165.7(a). Such means of notification
may also include, but are not limited to
Broadcast Notice to Mariners or Local
Notice to Mariners. The Captain of the
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Port will issue a Broadcast Notice to
Mariners notifying the public when
enforcement of the safety zone
established by this section is cancelled.

All persons and vessels shall comply
with the instructions of the Coast Guard
Captain of the Port or the designated
representative. Entry into, transiting, or
anchoring within the safety zone is
prohibited unless authorized by the
Captain of the Port Detroit, or his
designated representative. The Captain
of the Port or his designated
representative may be contacted via
VHF Channel 16.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order.

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation is
unnecessary.

The Coast Guard’s use of these safety
zones will be periodic, of short
duration, and designed to minimize the
impact on navigable waters. These
safety zones will only be enforced
immediately before, during, and after
the time the events occur. Furthermore,
these safety zones have been designed to
allow vessels to transit unrestricted to
portions of the waterways not affected
by the safety zones. The Coast Guard
expects insignificant adverse impact to
mariners from the activation of these
safety zones.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities.

This proposed rule would affect the
following entities, some of which might
be small entities: The owners of
operators of vessels intending to transit
or anchor in the areas designated as
safety zones in subparagraphs (1)

through (49) during the dates and times
the safety zones are being enforced.

These safety zones would not have a
significant economic impact on a
substantial number of small entities for
the following reasons: This proposed
rule would be in effect for short periods
of time, and only once per year, per
zone. The safety zones have been
designed to allow traffic to pass safely
around the zone whenever possible and
vessels will be allowed to pass through
the zones with the permission of the
Captain of the Port.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this proposed rule would have
a significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this proposed rule would economically
affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the proposed rule would affect your
small business, organization, or
governmental jurisdiction and you have
questions concerning its provisions or
options for compliance, please contact
LT Jeff Ahlgren, Waterways
Management, U.S. Coast Guard Sector
Detroit, 110 Mount Elliot Ave., Detroit,
MI 48207; (313) 568—9580. The Coast
Guard will not retaliate against small
entities that question or complain about
this proposed rule or any policy or
action of the Coast Guard.

Collection of Information

This proposed rule calls for no new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of

their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule will not
result in such expenditure, we
nevertheless discuss its effects
elsewhere in this preamble.

Taking of Private Property

This proposed rule will not effect the
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This proposed rule is not an
economically significant rule and does
not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

The Coast Guard recognizes the treaty
rights of Native American Tribes.
Moreover, the Coast Guard is committed
to working with Tribal Governments to
implement local policies and to mitigate
tribal concerns. We have determined
that these safety zones and fishing rights
protection need not be incompatible.
We have also determined that this
proposed rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.
Nevertheless, Indian Tribes that have
questions concerning the provisions of
this proposed rule or options for
compliance are encouraged to contact
the point of contact listed under FOR
FURTHER INFORMATION CONTACT.
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Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Commandant Instruction
M16475.1D which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is not likely to have a
significant effect on the human
environment. A preliminary
environmental analysis checklist
supporting this preliminary
determination is available in the docket
where indicated under ADDRESSES. We
seek any comments or information that
may lead to the discovery of a
significant environmental impact from
this proposed rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine Safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

2. Add §165.941 to read as follows:

§165.941 Safety Zones; Annual Fireworks
Events in the Captain of the Port Detroit
Zone.

(a) Safety Zones. The following areas
are designated Safety zones:

(1) Roostertail Fireworks (barge),
Detroit, MI: (i) Location: All waters of
the Detroit River within a 300-foot
radius of the fireworks launch site
located at position 42°21'16.67” N,
082°5820.41” W. (NAD 83). This area is
located between Detroit and Belle Isle
near the Roostertail restaurant.

(ii) Expected date: One evening
during the third week in July. The exact
dates and times for this event will be
determined annually.

(2) Washington Township Summerfest
Fireworks, Toledo, OH: (i) Location: All
waters of the Ottawa River within a 600-
foot radius of the fireworks launch site
located at position 41°43'29” N,
083°28’47” W (NAD 83). This area is
located at the Fred C. Young Bridge,
Toledo, OH.

(ii) Expected date: One evening
during the last week in June or the first
week in July. The exact dates and times
for this event will be determined
annually.

(3) Au Gres City Fireworks, Au Gres,
MI: (i) Location: All waters of Saginaw
Bay within a 700-foot radius of the
fireworks launch site located at position
44°1.4’ N, 083°40.4’ W (NAD 83). This
area is located at the end of the pier near
the end of Riverside Drive in Au Gres,
MI.

(ii) Expected date: One evening
during the last week in June or the first
week in July. The exact dates and times
for this event will be determined
annually.

(4) The OId Club Fireworks, Harsens
Island, MI: (i) Location: All waters of
Lake St. Clair within an 850-foot radius
of the fireworks launch site located at
position 42°32.4" N, 082°40.1” W (NAD
83). This area is located near the
southern end of Harsens Island, MI.

(ii) Expected date: One evening
during the last week in June or the first
week in July. The exact dates and times

for this event will be determined
annually.

(5) Alpena Fireworks, Alpena, MI: (i)
Location: All waters of Lake Huron
within an 800-foot radius of the
fireworks launch site located at position
45°2.7’ N, 083°26.8" W (NAD 83). This
area is located near the end of Mason
Street, South of State Avenue, in
Alpena, MI.

(ii) Expected date: One evening
during the last week of June or the first
week of July. The exact dates and times
for this event will be determined
annually.

(6) Put-In-Bay Fourth of July
Fireworks, Put-In-Bay, OH: (i) Location:
All waters of Lake Erie within a 1000-
foot radius of the fireworks launch site
located at position 41°39.7’ N, 082°48.0’
W (NAD 83). This area is located in Put-
In-Bay Harbor.

(ii) Expected date: One evening
during the first week of July. The exact
dates and times for this event will be
determined annually.

(7) Gatzeros Fireworks, Grosse Point
Park, MI: (i) Location: All waters of Lake
St. Clair within a 300-foot radius of the
fireworks launch site located at position
42°22.6’ N, 082°54.8" W (NAD 83). This
area is located near Grosse Point Park,
MI.

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(8) Harrisville Fireworks, Harrisville,
MI: (i) Location: All waters of Lake
Huron within a 450-foot radius of the
fireworks launch site located at position
44°39.7’ N, 083°17.0’ W (NAD 83). This
area is located at the end of the break
wall at the Harrisville harbor in
Harrisville, MI.

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(9) Harbor Beach Fireworks, Harbor
Beach, MI: (i) Location: All waters of
Lake Huron within a 700-foot radius of
the fireworks launch site located at
position 4°50.8” N, 082°38.6" W (NAD
83). This area is located at the end of the
railroad pier east of the end of State
Street in Harbor Beach, MI.

(ii) Expected date: One evening
during the second week in July. The
exact dates and times for this event will
be determined annually.

(10) Trenton Rotary Roar on the River
Fireworks, Trenton, MI: (i) Location: All
waters of the Detroit River within a 420-
foot radius of the fireworks launch site
located at position 42°7.8" N, 083°10.4’
W (NAD 83). This area is located
between Grosse Ile and Elizabeth Park
in Trenton, MI.
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(ii) Expected date: One evening
during the third week in July. The exact
dates and times for this event will be
determined annually.

(11) Nautical Mile Venetian Festival
Fireworks, St. Clair Shores, MI: (i)
Location: All waters of Lake St. Clair
within a 210-foot radius of the fireworks
launch site located at position 42°28.2’
N, 082°52.5" W (NAD 83). This area is
located near Jefferson Beach Marina in
St. Clair Shores, MI.

(ii) Expected date: One evening
during the second week in August. The
exact dates and times for this event will
be determined annually.

(12) Cheeseburger Festival Fireworks,
Caseville, MI: (i) Location: All waters of
Lake Huron within a 300-foot radius of
the fireworks launch site located at
position 43°56.9" N, 083°17.2" W (NAD
83). This area is located near the break
wall located at Caseville County Park,
Caseville, MI.

(ii) Expected date: One evening
during the second week in August. The
exact dates and times for this event will
be determined annually.

(13) Detroit International Jazz Festival
Fireworks, Detroit, MI: (i) Location: All
waters of the Detroit River within a 560-
foot radius of the fireworks launch site
located at position 42°19.6" N, 83°2.6" W
(NAD 83). This area is located in the
Detroit River between Cobo Hall and the
GM Headquarters in Detroit, MI.

(ii) Expected date: One evening
during the last week in August or the
first week in September. The exact dates
and times for this event will be
determined annually.

(14) Marine City Maritime Festival
Fireworks, Marine City, MI: (i) Location:
All waters of the St. Clair River within
an 840-foot radius of the fireworks
launch site located at position 42°42.9’
N, 082°29.1” W (NAD 83). This area is
located east of Marine City.

(ii) Expected date: One evening
during the third week in September.
The exact dates and times for this event
will be determined annually.

(15) Schoenith Family Foundation
Fireworks, Detroit, MI: (i) Location: All
waters of the Detroit River, within a
210-foot radius of the fireworks launch
site located at position 42°21.2" N,
82°58.4" W. (NAD 83). This area is
located between Detroit and Belle Isle.

(ii) Expected date: One evening
during the third week in September.
The exact dates and times for this event
will be determined annually.

(16) Toledo Country Club Memorial
Celebration and Fireworks, Toledo, OH:
(i) Location: All waters of the Maumee
River, within a 250-yard radius of the
fireworks launch site located on shore at
position 41°35'12.58” N, 83°36716.58”

W. (NAD 83). This area is located at the
Toledo Country Club’s 18th Green and
encompasses the fireworks launch site.

(ii) Expected date: One evening
during the last week in May. The exact
dates and times for this event will be
determined annually.

(17) Luna Pier Fireworks Show, Luna
Pier, MI: (i) Location: All waters of Lake
Erie, within a 300-yard radius of the
fireworks launch site located at position
41°48’32” N, 83°26”23” W. (NAD 83).
This area is located at the Clyde E.
Evens Municipal Pier.

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(18) Toledo Country Club 4th of July
Fireworks, Toledo, OH: (i) Location: All
waters of the Maumee River, within a
250-yard radius of the fireworks launch
site located on shore at position
41°35’12.58” N, 83°36716.58” W. (NAD
83). This area is located at the Toledo
Country Club’s 18th Green and
encompasses the fireworks launch site.

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(19) Pharm Lights Up The Night
Fireworks, Toledo, OH: (i) Location: All
waters of the Maumee River, within a
300-yard radius of the fireworks launch
site located at position 41°38”35” N,
83°31’54” W. (NAD 83). This position is
located at the bow of the museum ship
SS WILLIS B. BOYER.

(ii) Expected date: One day or evening
during the first or second weeks in July.
The exact dates and times for this event
will be determined annually.

(20) Perrysburg/Maumee 4th of July
Fireworks, Perrysburg, OH: (i) Location:
All waters of the Maumee River, within
an 850-foot radius of the fireworks
launch site located at position 41°33°27”
N, 83°38’59” W. (NAD 83). This position
is located at the Perrysburg/Maumee
Hwy 20 Bridge.

(i1) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(21) Lakeside July 4th Fireworks,
Lakeside, OH: (i) Location: All waters of
Lake Erie, within a 560-foot radius of
the fireworks launch site located at
position 41°32’52” N, 82°45’03” W.
(NAD 83). This position is located at the
Lakeside Association Dock.

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(22) Catawba Island Club Fireworks,
Catawba Island, OH: (i) Location: All
waters of Lake Erie, within a 300-yard

radius of the fireworks launch site
located at position 41°34’20” N,
82°51'18” W. (NAD 83). This position is
located at the northwest end of the
Catawba Cliffs Harbor Light Pier.

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(23) Red, White and Blues Bang
Fireworks, Huron, OH: (i) Location: All
waters of the Huron River, within a 300-
yard radius of the fireworks launch site
located at position 41°23'29” N,
82°32’55” W. (NAD 83). This position is
located at the Huron Ore Docks in
Huron, OH.

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(24) Huron Riverfest Fireworks,
Huron, OH: (i) Location: All waters of
Huron Harbor, within a 350-foot radius
of the fireworks launch site located at
the Huron Ore Docks at position
41°23’38” N, 82°32’59” W. (NAD 83).

(ii) Expected date: One evening
during the second week in July. The
exact dates and times for this event will
be determined annually.

(25) Kellys Island, Island Fest
Fireworks, Kellys Island, OH: (i)
Location: All waters of Lake Erie, within
a 300-yard radius of the fireworks
launch site located at position 41°35'43”
N, 82°43’30” W. (NAD 83). This position
is located at the old Neuman Boat Line
Dock.

(ii) Expected date: One evening
during the third or fourth weeks in July.
The exact dates and times for this event
will be determined annually.

(26) Riverfest at the International
Docks, Toledo, OH: (i) Location: All
waters of the Maumee River, extending
from the bow of the museum ship SS
WILLIS B. BOYER (41°38"35” N,
83°31’54” W), then north/north-east to
the south end of the City of Toledo
Street (41°38’51” N, 83°31’50” W), then
south-west to the red nun buoy #64
(41°38748” N, 83°31’58” W), then south/
south-east back to the point of origin at
the bow of the museum ship SS WILLIS
B. BOYER. (NAD 83).

(ii) Expected date: One evening
during the first week in September. The
exact dates and times for this event will
be determined annually.

(27) Rossford Labor Day Fireworks,
Rossford, OH: (i) Location: All waters of
the Maumee River, within a 350-yard
radius of the fireworks launch site
located at position 41°36'58” N,
83°33’56” W. (NAD 83). This position is
located at Veterans Memorial Park.

(ii) Expected date: One evening
during the first week in September. The
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exact dates and times for this event will
be determined annually.

(28) Lakeside Labor Day Fireworks,
Lakeside, OH: (i) Location: All waters of
Lake Erie, within a 560-foot radius of
the fireworks launch site located at
position 41°32’52” N, 82°45’03” W.
(NAD 83). This position is located at the
Lakeside Association Dock.

(ii) Expected date: One evening
during the first week in September. The
exact dates and times for this event will
be determined annually.

(29) Catawba Island Club Fireworks,
Catawba Island, OH: (i) Location: All
waters of Lake Erie, within a 300-yard
radius of the fireworks launch site
located at position 41°34’20” N,
82°51’18” W. (NAD 83). This position is
located at the northwest end of the
Catawba Cliffs Harbor Light Pier.

(ii) Expected date: One evening
during the first week in September. The
exact dates and times for this event will
be determined annually.

(30) Bay-Rama Fishfly Festival
Fireworks, New Baltimore, MI:

(i) Location: All waters of Lake St.
Clair-Anchor Bay, off New Baltimore
City Park, within a 300-yard radius of
the fireworks launch site located at
position 42°41’ N, 082°44" W (NAD 83).

(ii) Expected date: One evening
during the first week in June. The exact
dates and times for this event will be
determined annually.

(31) Lake Erie Metropark Fireworks,
Gibraltar, MI: (i) Location: All waters of
Lake Erie, off Lake Erie Metro Park,
within a 300-yard radius of the
fireworks launch site located at position
42°03’N, 083°11" W (NAD 83). This
position is located off the Brownstown
Wave pool area.

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(32) City of St. Clair Fireworks, St.
Clair, MI: (i) Location: All waters off the
St. Clair River near St. Clair City Park,
within a 300-yard radius of the
fireworks launch site located at position
42°49’ N, 082°29’ W (NAD 83).

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(33) Oscoda Township Fireworks,
Oscoda, MI: (i) Location: All waters of
Lake Huron, off the DNR Boat Launch
near the mouth of the Au Sable River
within a 300-yard radius of the
fireworks launch site located at position
44°19’ N, 083°25’ W (NAD 83).

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(34) Port Austin Fireworks, Port
Austin, MI: (i) Location: All waters of
Lake Huron, off the Port Austin break
wall within a 300-yard radius of the
fireworks launch site located at position
42°03’ N, 082°40" W. (NAD 83).

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(35) City of Wyandotte Fireworks,
Wyandotte, MI: (i) Location: All waters
of the Detroit River, off the break wall
between Oak and Van Alstyne St.,
within a 300-yard radius of the
fireworks launch site located at position
42°12’ N, 083°09’ W. (NAD 83).

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(36) Grosse Pointe Farms Fireworks,
Grosse Point Farms, MI:

(i) Location: All waters of Lake St.
Clair, within a 300-yard radius of the
fireworks barge located at position
42°23’ N, 082°52" W. (NAD 83). This
position is located 300 yards east of
Grosse Pointe Farms, MI.

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(37) Caseville Fireworks, Caseville,
MI: (i) Location: All waters of Saginaw
Bay, within a 300-yard radius of the
fireworks launch site located at position
43°56.9" N, 083°17.2" W. (NAD 83). This
position is located off the Caseville
break wall.

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(38) Algonac Pickerel Tournament
Fireworks, Algonac, MI: (i) Location: All
waters of the St. Clair River, within a
300-yard radius of the fireworks barge
located at position 41°37’ N, 082°32" W.
(NAD 83). This position is located
between Algonac and Russel Island, St.
Clair River-North Channel.

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(39) Port Sanilac Fireworks, Port
Sanilac, MI: (i) Location: All waters of
Lake Huron within a 300-yard radius of
the fireworks launch site located at
position 43°25’ N, 082°31" W. (NAD 83).
This position is located at the South
Harbor Break wall in Port Sanilac.

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(40) St. Clair Shores Fireworks, St.
Clair Shores, MI: (i) Location: All waters

of Lake St. Clair within a 300-yard
radius of the fireworks barge located at
position 42°32’ N, 082°51" W. (NAD 83).
This position is located 1000 yards east
of Veteran’s Memorial Park, St. Clair
Shores.

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(41) Port Huron 4th of July Fireworks,
Port Huron, MI: (i) Location: All waters
of the Black River within a 300-yard
radius of the fireworks barge located at
position 42°58” N, 082°25" W. (NAD 83).
This position is located 300 yards east
of 223 Huron Ave., Black River.

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(42) Grosse Point Yacht Club 4th of
July Fireworks, Grosse Point Shores, MI:
(i) Location: All waters of Lake St. Clair
within a 300-yard radius of the
fireworks barge located at position
42°25"N, 082°52” W. (NAD 83). This
position is located 400 yards east of the
Grosse Point Yacht Club seawall, Lake
St. Clair.

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(43) Lexington Independence Festival
Fireworks, Lexington, MI: (i) Location:
All waters of Lake Huron within a 300-
yard radius of the fireworks barge
located at position 43°13’ N, 082°30" W.
(NAD 83). This position is located 300
yards east of the Lexington break wall,
Lake Huron.

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(44) City of Ecorse Water Festival
Fireworks, Ecorse, MI: (1) Location: All
waters of the Detroit River within a 300-
yard radius of the fireworks barge
located at position 41°14’ N, 083°09" W.
(NAD 83). This position is located in the
Ecorse Channel at the northern end of
Mud Island.

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(45) Grosse Isle Yacht Club Fireworks,
Grosse Isle, MI: (i) Location: All waters
of the Detroit River within a 300-yard
radius of the fireworks launch site
located at position 42°05’ N, 083°09" W.
(NAD 83). This position is located in
front of the Grosse Isle Yacht Club.

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.
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(46) Trenton Fireworks, Trenton, MI:
(i) Location: All waters of the Detroit
River within a 300-yard radius of the
fireworks barge located at position
42°09’ N, 083°10’ W. (NAD 83). This
position is located 200 yards east of
Trenton in the Trenton Channel near
Trenton, MI.

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(47) Belle Maer Harbor 4th of July
Fireworks, Harrison Township, MI: (i)
Location: All waters of Lake St. Clair
within a 300-yard radius of the
fireworks barge located at position
42°36’ N, 082°47’ W. (NAD 83). This
position is located 400 yards east of
Belle Maer Harbor, Lake St. Clair.

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(48) Tawas City 4th of July Fireworks,
Tawas, MI: (i) Location: All waters of
Lake Huron within a 300-yard radius of
the fireworks launch site located at
position 44°13’ N, 083°30" W. (NAD 83).
This position is located off the Tawas
City Pier.

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(49) Venetian Festival Boat Parade
and Fireworks, St. Clair Shores, MI: (i)
Location: All waters of Lake St. Clair
within a 300-yard radius of the
fireworks barge located at position
42°28’ N, 082°52’ W. (NAD 83). This
position is located 600 yards off
Jefferson Beach Marina, Lake St. Clair.

(ii) Expected date: One evening
during the second week in August. The
exact dates and times for this event will
be determined annually.

(b) Definitions. The following
definitions apply to this section: (1)
Designated Representative means any
Coast Guard commissioned, warrant, or
petty officer designated by the Captain
of the Port Detroit to monitor a safety
zone, permit entry into the zone, give
legally enforceable orders to persons or
vessels within the zones, and take other
actions authorized by the Captain of the
Port.

(2) Public vessel means vessels
owned, chartered, or operated by the
United States, or by a State or political
subdivision thereof.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into, transiting, or
anchoring within this safety zone is
prohibited unless authorized by the
Captain of the Port Detroit, or his
designated representative.

(2)(i) These safety zones are closed to
all vessel traffic, except as may be
permitted by the Captain of the Port
Detroit or his designated representative.

(ii) All persons and vessels must
comply with the instructions of the
Coast Guard Captain of the Port or his
designated representative.

(iii) Upon being hailed by the U.S.
Coast Guard by siren, radio, flashing
light or other means, the operator of a
vessel shall proceed as directed.

(3)(i) All vessels must obtain
permission from the Captain of the Port
or his designated representative to enter,
move within, or exit the safety zone
established in this section when this
safety zone is enforced.

(i) Vessels and persons granted
permission to enter the safety zone must
obey all lawful orders or directions of
the Captain of the Port or a designated
representative.

(iii) While within a safety zone, all
vessels must operate at the minimum
speed necessary to maintain a safe
course.

(d) Exemption. Public vessels, as
defined in paragraph (b) of this section,
are exempt from the requirements in
this section.

(e) Waiver. For any vessel, the Captain
of the Port Detroit or his designated
representative may waive any of the
requirements of this section, upon
finding that operational conditions or
other circumstances are such that
application of this section is
unnecessary or impractical for the
purposes of public or environmental
safety.

(f) Notification. The Captain of the
Port Detroit will notify the public that
the safety zones in this section are or
will be enforced by all appropriate
means to the affected segments of the
public including publication in the
Federal Register as practicable, in
accordance with 33 CFR 165.7(a). Such
means of notification may also include,
but are not limited to Broadcast Notice
to Mariners or Local Notice to Mariners.
The Captain of the Port will issue a
Broadcast Notice to Mariners notifying
the public when enforcement of the
safety zone established by this section is
cancelled.

§165.907 [Removed]
3. Remove and reserve § 165.907.
Dated: May 7, 2008.

P.W. Brennan,

Captain, U.S. Coast Guard, Captain of the
Port Detroit.

[FR Doc. E8—11408 Filed 5-21—-08; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2008-0115-200806; FRL—
8570-1]

Approval and Promulgation of
Implementation Plans South Carolina:
Interstate Transport of Pollution

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a State Implementation Plan (SIP)
revision submitted by the South
Carolina Department of Health and
Environmental Control (SC DHEC), on
June 25, 2007, pursuant to the
requirements of section 110(a)(2)(D)(i) of
the Clean Air Act (CAA). Section
110(a)(2)(D)(i) of the CAA requires each
state to submit a SIP revision within
three years of a revision to the national
ambient air quality standards (NAAQS).
The SIP revision must include
provisions adequate to address
emissions that may adversely affect
another state’s air quality through
interstate transport of the revised
NAAQS pursuant to the CAA. On July
18, 1997, EPA published revisions to the
NAAQS for ozone and fine particulate
matter (PM,s). SC DHEC’s June 25,
2007, SIP revision addresses the
elements required by section
110(a)(2)(D)(i) of the CAA with regard to
ozone and PM, s, and as a result, it is
approvable.

DATES: Comments must be received on
or before June 23, 2008.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2008-0115, by one of the
following methods:

1. http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

2. E-mail: Harder.Stacy@epa.gov.

3. Fax: (404) 562—9019.

4. Mail: EPA-R04-OAR-2008-0115,
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960.

5. Hand Delivery or Courier: Stacy
Harder, Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street,
SW., Atlanta, Georgia 30303—8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
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hours of business are Monday through
Friday, 8:30 to 4:30, excluding federal
holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R04—OAR-2008—
0115. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through http://
www.regulations.gov or e-mail
information that you consider to be CBI
or otherwise protected. The http://
www.regulations.gov Web site is an
“anonymous access”’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

Docket: All documents in the
electronic docket are listed in the
http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
i.e., GBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in http://
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR

FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding federal holidays.

FOR FURTHER INFORMATION CONTACT: Ms.
Stacy Harder of the Regulatory
Development Section at the Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960. Ms.
Harder’s telephone number is (404)
562—9042. She can also be reached via
electronic mail at harder.stacy@epa.gov.
For further information relating to the
South Carolina SIP, please contact Ms.
Nacosta Ward. Ms. Ward can be reached
at (404) 562—9140, or
ward.nacosta@epa.gov.

Table of Contents

I. What Is the Background for EPA’s Action?
II. Proposed Action

III. Statutory and Executive Order Reviews
SUPPLEMENTARY INFORMATION:

I. What Is the Background for EPA’s
Action?

EPA is proposing to approve a SIP
revision submitted by SC DHEC on June
25, 2007. This SIP revision addresses
the requirements of CAA section
110(a)(2)(D)(i). This SIP revision was
public noticed on April 25, 2007, and a
public hearing was held on May 30,
2007; no comments were received.

Section 110(a)(1) of the CAA requires
that each state submit to EPA a SIP
revision within three years after
promulgation of a NAAQS. Section
110(a)(2)(D)(i) requires that the
aforementioned SIP contain adequate
provisions to prohibit any source or
other type of emissions activity within
the state from emitting any air pollutant
in amounts which will:

(I) contribute significantly to
nonattainment in, or interfere with
maintenance by, any other State with respect
to any such national primary or secondary
ambient air quality standard, or (II) interfere
with measures required to be included in the
applicable implementation plan for any other
State under part C of this subchapter to
prevent significant deterioration of air quality
or to protect visibility * * *

CAA section 110(a)(2)(D)(i)(I) and (II).
The provision quoted above can be
described as including four separate but
related elements that an applicable SIP
revision should include: (1) Provisions
prohibiting a state from contributing
significantly to nonattainment of the
NAAQS for areas in another state; (2)
provisions prohibiting interference with
maintenance of the NAAQS in another
state; (3) provisions prohibiting

interference with measures required to
meet implementation plan requirements
related to prevention of significant
deterioration (PSD) for any other state;
and (4) provisions prohibiting
interference with measures required to
meet implementation plan requirements
related to regional haze for any other
state.

On July 18, 1997, EPA published
revisions to the NAAQS for ozone (62
FR 2) and PM, 5 (62 FR 38652). The
current SIP revision by South Carolina
is intended to satisfy the requirements
of Section 110(a)(2)(D)(i) of the CAA for
the 1997 ozone and PM, s NAAQS. As
is described below, the current SIP
revision by South Carolina adequately
addresses all four sub-elements of
section 110(a)(2)(D)(i) of the CAA, and
is therefore approvable.

The first two sub-elements of section
110(a)(2)(D)(i) of the CAA regard the
prohibition of one state from interfering
with maintenance or attainment of a
NAAQS in another state. These first two
sub-elements of Section 110(a)(2)(D)(i)
were met by South Carolina’s SIP
revision regarding EPA’s Clean Air
Interstate Rule (CAIR). EPA
promulgated CAIR on May 12, 2005 (70
FR 25162). CAIR requires certain states
to reduce emissions of sulfur dioxide
(SO,) and nitrogen oxides (NOx) that
significantly contribute to, and interfere
with maintenance of, the NAAQS for
PM; s and/or ozone in any downwind
state, thus addressing the two revised
NAAQS pollutants at issue as well as
the issue of interstate interference with
maintenance or attainment of the
NAAQS. CAIR established state budgets
for SO, and NOx and requires states to
submit SIP revisions that implement
these budgets in states that EPA
concluded did contribute to
nonattainment in other states.

South Carolina is a CAIR-State for
both ozone and PM, 5 (see 60 FR 25162,
May 12, 2005). Because South Carolina
adopted CAIR, EPA has already
concluded that South Carolina can meet
its section 110(a)(2)(D)(i) obligations to
address the significant contribution and
interference with maintenance
requirements by complying with the
CAIR requirements. EPA published a
direct final action approving the South
Carolina CAIR SIP revision for its
allocation methodology on October 9,
2007 (72 FR 57257). In addition, South
Carolina remains covered by the CAIR
Federal Implementation Plan (FIP) for
the remainder of its trading program.
Therefore, EPA has determined that
through the above actions, South
Carolina has adequately addressed the
first two sub-elements of the CAA
section 110(a)(2)(D)(i) requirements (i.e.,
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to prevent emissions that contribute
significantly to other state’s
nonattainment of, or interfere with the
maintenance of, the NAAQS).

The third CAA section 110(a)(2)(D)(i)
sub-element addressed by South
Carolina in its June 25, 2007, submittal
relates to the prevention of significant
deterioration (PSD) program. For ozone
and PM, s, South Carolina has met its
obligation by confirming that major
sources in the State are currently subject
to PSD and/or Nonattainment New
Source Review programs that
implement the 1997 8-hour ozone
standard and the PM, 5 standard.

The fourth CAA section 110(a)(2)(D)(i)
sub-element regards visibility. South
Carolina addressed this fourth sub-
element through its SIP submittal
describing its Regional Haze
Implementation Plan. This revision was
submitted to EPA on December 17,
2007.

II. Proposed Action

EPA is now proposing to approve
South Carolina’s CAA section
110(a)(2)(D)(i) SIP revision submitted on
June 25, 2007. EPA has reviewed South
Carolina’s 110(a)(2)(D)(i) revision and
has found that it is consistent with the
relevant CAA requirements as discussed
above.

III. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.

42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this proposed
action merely approves state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this proposed action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulphur oxides, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: May 9, 2008.
J.I. Palmer, Jr.,
Regional Administrator, Region 4.
[FR Doc. E8-11484 Filed 5-21-08; 8:45 am]
BILLING CODE 6560-50-P
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

May 19, 2008.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB),
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8958.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to

the collection of information unless it
displays a currently valid OMB control
number.

Animal Plant and Health Inspection
Service

Title: Self Certification Medical
Statement.

OMB Control Number: 0579-0196.

Summary of Collection: The United
States Department of Agriculture is
responsible for ensuring consumers that
food and farm products are moved from
producer to consumer in the most
efficient, dependable, economical, and
equitable system possible. 5 CFR Part
339 authorizes an agency to obtain
medical information about the
applicant’s health status to assist
management in making employment
decisions concerning positions that
have specific medical standards or
physical requirements in order to
determine medical/physical fitness. The
Animal Plant and Health Inspection
Service (APHIS) of the U.S. Department
of Agriculture hires individuals each
year in commodity grading and
inspection positions. These positions
involve arduous duties and work under
conditions, around moving machinery,
slippery surfaces, and high noise level
noise. APHIS will collect information
using the MRP-5 form (Self-
Certification Medical Statement).

Need and Use of the Information: The
information collected from the
prospective employees assists the
Marketing and Regulatory Programs
officials, administrative personnel, and
servicing Human Resources Offices in
determining an applicant’s physical
fitness and suitability for employment
in positions with approved medical
standards and physical requirements
and direct contact with meat, dairy,
fresh or processed fruits and vegetables,
and poultry intended for human
consumption and cotton and tobacco
products intended for consumer use.

Denial of the information would
greatly hamper APHIS recruiting
capability and adversely affect
management’s ability to facilitate hiring,
placement, and utilization of qualified
individuals into positions that have
specific medical standards and physical
requirements.

Description of Respondents:
Individuals or households.

Number of Respondents: 600.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 100.

Ruth Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. E8-11477 Filed 5-21-08; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

May 19, 2008.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB),
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8681.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
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displays a currently valid OMB control
number.

Rural Utilities Service

Title: RUS Form 87, Request for Mail
List Data.

OMB Control Number: 0572—0051.

Summary of Collection: The Rural
Utilities Service (RUS) is a credit agency
of the U.S. Department of Agriculture.
The agency makes loans (direct and
guaranteed) to finance electric and
telecommunications facilities in rural
areas in accordance with the Rural
Electrification Act of 1936, 7 U.S.C. 901
as amended, (ReAct). RUS Electric
Program provides support to the vast
rural American electric infrastructure.
RUS’ Telecommunications Program
makes loans to furnish and improve
telephone services and other
telecommunications purposes in rural
areas.

Need and Use of the Information:
RUS will collect information using RUS
Form 87, Request for Mail List Data. The
information is used for the RUS Electric
and Telephone programs to obtain the
name and addresses of the borrowers’
officers/board of directors and corporate
officials, who are authorized to sign
official documents. RUS uses the
information to assure that (1) accurate,
current, and verifiable information is
available; (2) correspondence with
borrowers is properly directed; and (3)
the appropriate officials have signed the
official documents submitted.

Description of Respondents: Not-for-
profit institutions; Business or other for-
profit.

Number of Respondents: 1,182.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 296.

Charlene Parker,

Departmental Information Collection
Clearance Officer.

[FR Doc. E8—11481 Filed 5-21-08; 8:45 am]
BILLING CODE 3410-15-P

DEPARTMENT OF AGRICULTURE
Forest Service

Plumas National Forest; California;
Moonlight and Wheeler Fires Recovery
and Restoration Project

AGENCY: Forest Service, USDA.

ACTION: Revised notice of intent to
prepare an Environmental Impact
Statement (EIS).

Introduction: A notice of intent to
prepare an EIS for the Moonlight Fire
Recovery and Restoration Project was
published in the Federal Register on

Monday, January 7, 2008 (Vol. 73, No.4,
pPp- 1201-1202). After scoping the
Moonlight Fire and Wheeler Fire
Recovery and Restoration Projects
separately in December 2007, the Forest
Service, Plumas National Forest, has
merged the two projects together. In
December 2007, the Mt. Hough Ranger
District of the Plumas National Forest
began the process to determine the
scope (the depth and breadth) of the
environmental analysis. At that time, it
was anticipated that the Moonlight Fire
Recovery and Restoration Project
analysis would be documented in an
EIS and the Wheeler Fire Recovery and
Restoration Project analysis would be
documented in an Environmental
Assessment. From comments received it
was determined to document the
analysis for both projects in one EIS.
The new project name is Moonlight and
Wheeler Fires Recovery and Restoration
Project.

SUMMARY: The USDA, Forest Service,
Plumas National Forest will prepare an
EIS on a proposal to harvest dead trees
on approximately 15,568 acres in the
Moonlight and Antelope Complex fires
areas. The Moonlight and Antelope
Complex fires burned about 88,000
acres between July and September 2007
on the Plumas National Forest.

DATES: The draft EIS is expected in June
2008 and the final EIS is expected in
September 2008.

ADDRESSES: Send written comments to
Rich Bednarski, Interdisciplinary Team
Leader, Mt. Hough Ranger District,
39696 Highway 70, Quincy, CA 95971.
Comments may be: (1) Mailed; (2) hand
delivered between the hours of 8 a.m. to
4:30 p.m. weekdays Pacific Time; (3)
faxed to (530) 283—1821; or (4)
electronically mailed to: comments-
pacificsouthwest-plumas-
mthough@fs.fed.us. Please indicate the
name “Moonlight and Wheeler Fires
Recovery and Restoration Project”” on
the subject line of your email.
Comments submitted electronically
must be in Rich Text Format (.rtf), plain
text format (.txt), or Word format (.doc).
FOR FURTHER INFORMATION CONTACT: Rich
Bednarski, Interdisciplinary Team
Leader, Mt. Hough Ranger District,
39696 Highway 70, Quincy, CA 95971.
Telephone: (530) 283-7641 or electronic
address: rbednarski@fs.fed.us.
SUPPLEMENTARY INFORMATION: The
proposed action is designed to meet the
standards and guidelines for land
management activities in the Plumas
National Forest Land and Resource
Management Plan (1988), as amended
by the Herger-Feinstein Quincy Library
Group (HFQLG) Final Supplemental
Environmental Impact Statement

(FSEIS) and Record of Decision (ROD)
(1999, 2003), and as amended by the
Sierra Nevada Forest Plan Amendment
FSEIS and ROD (2004).

The proposed project is located in
Plumas County, California, within the
Mt. Hough Ranger District of the Plumas
National Forest. The project is located
in all or portions of: sections 13, 23-27,
34-35, T28N, R10E; sections 13-14, 17—
19, 23-24, 29-34, T28N, R11E; sections
19-20, 29-32, T28N, R12E; sections 1—
2,13-14, 23-25, T27N, R10E; sections
2-11, 13-15, 17, 19-22, 25, 35-36,
T27N, R11E; sections 5, 8, 17-20, 29-32,
T27N, R12E; sections 1-5, 9-12, 14-16,
21-23, and 26-27, T26N, R12E; sections
23-29 and 31-36, T27N, R12E; and
sections 19, 20, and 30, T27N, R13E;
Mount Diablo Meridian.

Purpose and Need for Action

The purpose of the project would be
to provide for short-term local economic
benefit by creating jobs from the sale of
dead merchantable trees, as well as
contribute to local and regional areas
with net revenues and receipts. The
project would promote long term
economic recovery through restoration
by re-establishing forested conditions.
The wood quality, volume, and value of
dead trees deteriorate rapidly. The value
of trees would cover the cost of their
removal and possibly other activities
associated with the project.

As a result of the Moonlight and
Antelope Complex fires, thousands of
acres burned with high vegetation burn
severity resulting in deforested
condition. As a result, shrub species
will dominate these areas for decades
and experience a delay in returning to
a forested condition. The early
establishment of conifers through
reforestation will expedite forest
regeneration.

Proposed Action

The proposed action would harvest
dead conifer trees on approximately
15,568 acres using the following
methods: ground based, skyline, and
helicopter. Trees greater than 14 inches
diameter at breast height (dbh) would be
whole tree harvested on the ground-
based areas.

Trees less than 14 inches dbh would
be removed as biomass material on the
ground-based areas. Approximately
7,517 acres would have trees less than
14 inches dbh removed as biomass
material and approximately 122 acres
would be removed from site
preparation. Ground-based equipment
would be restricted to slopes less than
35 percent, except on decomposed
granitic soils where equipment would
be restricted to slopes less than 25
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percent. On the skyline and helicopter
areas, trees greater than 16 inches dbh
would be harvested. Limbs and tops in
the skyline and helicopter areas would
be lopped and scattered to a depth less
than 18 inches in height. Skyline
yarding would require one end
suspension, with full suspension over
intermittent or perennial streams. Dead
conifers would be harvested from
Riparian Habitat Conservation Areas.
Equipment restriction zone widths
within Riparian Habitat Conservation
Areas would be established based on the
stream type and steepness of the slope
adjacent to the streams. Snags would be
retained in snag retention areas, which
are approximately ten acres in size, on
approximately ten percent of the project
area. Harvest activities would not occur
within the snag retention areas except
for operability (safety) reasons.
Approximately 33 miles of temporary
roads would be constructed.

Approximately 30 acres (fourteen
landings) of helicopter landings would
be constructed. Excess fuels on landings
would be piled, a fireline constructed
around the piles, and the piles burned.
Following completion of the project, the
temporary roads and landings would be
subsoiled, reforested, and closed.
Approximately 17,474 acres would be
reforested with conifer seedlings in
widely spaced clusters to emulate a
naturally established forest. The areas
would be reforested with a mixture of
native species.

The Moonlight and Antelope
Complex fires impacted twenty-five
California spotted owl Protected
Activity Centers (PACs). According to
the Sierra Nevada Forest Plan
Amendment FSEIS and ROD (2004),
page 37, after a stand-replacing event,
the habitat conditions are evaluated
within a 1.5 mile radius around the
activity center to identify opportunities
for re-mapping the PAC. If there is
insufficient suitable habitat for
designating a PAC within the 1.5 mile
radius, the PAC may be removed from
the network.

Possible Alternatives

In addition to the proposed action, a
no action alternative would be analyzed.
Additional alternatives may be
developed and analyzed throughout the
environmental analysis.

Lead and Cooperating Agencies

The USDA, Forest Service is the lead
agency for this proposal.
Responsible Official

Alice B. Carlton, Plumas National
Forest Supervisor, PO Box 11500,
Quincy, CA 95971.

Nature of Decision To Be Made

The decision to be made is whether
to: (1) Implement the proposed action;
(2) meet the purpose and need for action
through some other combination of
activities; or, (3) take no action at this
time.

Scoping Process

Scoping is conducted to determine
the significant issues that will be
addressed during the environmental
analysis. Comments that were received
for the Moonlight Fire Recovery and
Restoration Project and the Wheeler Fire
Recovery and Restoration Project will be
considered in the combined analysis.
Additional comments on the Moonlight
and Wheeler Fires Recovery and
Restoration Project will also be
considered. Scoping comments will be
most helpful if received by May 23,
2008.

Permits or Licenses Required

An Air Pollution Permit and a Smoke
Management Plan are required by local
agencies.

Early Notice of Importance of Public
Participation in Subsequent
Environmental Review

A draft EIS will be prepared for
comment. The comment period on the
draft EIS will be 45 days from the date
the Environmental Protection Agency
publishes the notice of availability in
the Federal Register.

The Forest Service believes, at this
early stage, it is important to give
reviewers notice of several court rulings
related to public participation in the
environmental review process. First,
reviewers of draft EISs must structure
their participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to the
reviewer’s position and contentions.
Vermont Yankee Nuclear Power Corp. v.
NRDC, 435 U.S. 519, 553 (1978). Also,
environmental objections that could be
raised at the draft EIS stage, but that are
not raised until after completion of the
final EIS, may be waived or dismissed
by the courts. City of Rangoon v. Hodel,
803 F.2d 1016, 1022 (9th Cir. 1986) and
Wisconsin Heritages, Inc. v. Harris, 490
F. Supp. 1334, 1338 (E.D. Wis. 1980).
Because of these court rulings, it is very
important that those interested in this
proposed action participate by the close
of the 45 day comment period so that
substantive comments and objections
are made available to the Forest Service
at a time when it can meaningfully
consider them and respond to them in
the final EIS.

To assist the Forest Service in
identifying and considering issues and

concerns on the proposed action,
comments on the draft EIS should be as
specific as possible. It is also helpful if
comments refer to specific pages or
chapters of the draft statement.
Comments may also address the
adequacy of the draft EIS or the merits
of the alternatives formulated and
discussed in the statement. Reviewers
may wish to refer to the Council on
Environmental Quality Regulations for
implementing the procedural provisions
of the National Environmental Policy
Act at 40 CFR 1503.3 in addressing
these points.

Comments received, including the
names and addresses of those who
comment, will be considered part of the
public record on this proposal and will
be available for public inspection.

Authority: 40 CFR 1501.7 and 1508.22;
Forest Service Handbook 1909,15, Section
21.

Dated: May 13, 2008.

Mark Beaulieu,

Acting Forest Supervisor.

[FR Doc. E8—11222 Filed 5-21-08; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF COMMERCE

International Trade Administration
(A-821-801)

Solid Urea from the Russian
Federation: Final Results of
Antidumping Duty New-Shipper
Review and Rescission of
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On December 26, 2007, the
Department of Commerce (the
Department) published the preliminary
results of a new—shipper review of the
antidumping duty order on solid urea
from the Russian Federation. The solid
urea subject to this review was
produced and exported by MCC
EuroChem (EuroChem). The period of
review (POR) is July 1, 2006, through
December 31, 2006. Based on our
analysis of comments received, we have
not made any changes to our calculation
of EuroChem’s antidumping—duty
margin. Therefore, our final results are
identical to our published preliminary
results. The final results are listed below
in the section entitled “Final Results of
the New—Shipper Review”".
Furthermore, we are rescinding the
concurrent administrative review of the
antidumping duty order because it
covers the same entry that we reviewed
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in the context of the new—shipper
review.

EFFECTIVE DATE: May 22, 2008.

FOR FURTHER INFORMATION CONTACT:
Thomas Schauer or Minoo Hatten, AD/
CVD Operations, Office 5, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230;
telephone: (202) 482—-0410 and (202)
482-1690, respectively.

SUPPLEMENTARY INFORMATION:
Background

On December 26, 2007, the
Department published the preliminary
results of the new—shipper review of the
antidumping duty order on solid urea
from the Russian Federation. See Solid
Urea From the Russian Federation:
Preliminary Results and Extension of
Time Limit for Final Results of the
Antidumping Duty New-Shipper
Review, 72 FR 72988 (December 26,
2007) (Preliminary Results). On
February 27, 2008, we issued a post—
preliminary analysis decision
memorandum and margin recalculations
concerning our sales—below-cost
investigation of EuroChem.

On March 21, 2008, the Ad Hoc
Committee of Domestic Nitrogen
producers (the petitioner) withdrew its
sales—below-cost allegation and
requested that the Department terminate
the cost investigation. On March 24,
2008, EuroChem submitted a letter
arguing that the Department should not
terminate the cost investigation. After
considering all comments, on March 27,
2008, we terminated the cost
investigation. See Memorandum from
Minoo Hatten to Laurie Parkhill dated
March 27, 2008.

On March 28, 2008, we received a
case brief from the petitioner. On April
4, 2008, we received a rebuttal brief
from EuroChem. Although the petitioner
and EuroChem had requested a hearing,
both parties withdrew their requests for
a hearing on April 15, 2008.

Scope of the Order

The merchandise under review is
solid urea, a high—nitrogen content
fertilizer which is produced by reacting
ammonia with carbon dioxide. The
product is currently classified under the
Harmonized Tariff Schedules of the
United States (HTSUS) item number
3102.10.00.00. Previously such
merchandise was classified under item
number 480.3000 of the Tariff
Schedules of the United States.
Although the HTSUS subheading is
provided for convenience and customs

purposes, the written description of the
merchandise is dispositive.

Analysis of Comments Received

All issues raised in the case and
rebuttal briefs by parties to this new—
shipper review are addressed in the
“Issues and Decision Memorandum”
(Decision Memorandum) from Stephen
J. Claeys, Deputy Assistant Secretary for
Import Administration, to David M.
Spooner, Assistant Secretary for Import
Administration, dated May 15, 2008,
which is hereby adopted by this notice.
A list of the issues which the parties
have raised and to which we have
responded is attached to this notice as
an appendix. Parties can find a
complete discussion of all issues raised
and corresponding recommendations in
this public memorandum, which is on
file in Import Administration’s Central
Records Unit, Room 1117 of the main
Department building. In addition, a
complete version of the Decision
Memorandum is available on the
Internet at http://ia.ita.doc.gov/frn/
index.html. The paper copy and
electronic version of the Decision
Memorandum are identical in content.

Changes Since the Post-Preliminary
Results

Because we terminated the cost
investigation, the only change we have
made has been to revert to the margin
calculations we used for the published
preliminary results in which we did not
perform the cost test. See Preliminary
Results, 72 FR at 72991, and the
preliminary results analysis
memorandum for EuroChem dated
December 17, 2007, for our calculation
of EuroChem’s margin.

Final Results of the New-Shipper
Review

We determine that the weighted—
average margin on solid urea from the
Russian Federation produced and
exported by EuroChem for the period
July 1, 2006, through December 31,
2006, is zero percent.

Rescission of Administrative Review

On August 20, 2007, we initiated an
administrative review of the
antidumping duty order on solid urea
from Russia for the period July 1, 2006,
through June 30, 2007. See Initiation of
Antidumping and Countervailing Duty
Administrative Reviews and Request for
Revocation in Part, 72 FR 48613 (August
20, 2007).

Because we have analyzed the entry
covered by the administrative review in
the context of this concurrent new—
shipper review, we are rescinding the
administrative review.

Assessment Rates

The Department shall determine, and
U.S. Customs and Border Protection
(CBP) shall assess, antidumping duties
on all appropriate entries in accordance
with 19 CFR 351.212. The Department
will issue assessment instructions for
EuroChem directly to CBP 15 days after
the date of publication of these final
results.

Because we found no margin for the
U.S. sale subject to this new—shipper
review, we will instruct CBP to
liquidate the appropriate entry without
regard to antidumping duties.

Cash-Deposit Requirements

The following cash—deposit
requirements will be effective for all
shipments of the subject merchandise
entered, or withdrawn from warehouse,
for consumption on or after the
publication date of the final results of
the new—shipper review, as provided by
section 751(a)(2)(C) of the Act: 1) the
cash—deposit rate for subject
merchandise both manufactured and
exported by EuroChem will be zero; 2)
for previously reviewed or investigated
companies not listed above, the cash—
deposit rate will continue to be the
company—specific rate published for the
most recent period; 3) if the exporter is
not a firm covered in this review or the
original less—than-fair—value (LTFV)
investigation but the manufacturer is,
the cash—deposit rate will be the rate
established for the most recent period
for the manufacturer of the
merchandise; and 4) the cash—deposit
rate for all other manufacturers or
exporters will continue to be 64.93
percent, the all-others rate established
in the LTFV investigation. See Urea
From the Union of Soviet Socialist
Republics; Final Determination of Sales
at Less Than Fair Value, 52 FR 19557
(May 26, 1987). These cash—deposit
requirements shall remain in effect until
further notice.

Notification to Importers

This notice also serves as a final
reminder to importers of their
responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.
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Notification Regarding Administrative
Protective Orders

This notice also serves as a reminder
to parties subject to an administrative
protective order of their responsibility
concerning the disposition of
proprietary information disclosed under
such an order in accordance with 19
CFR 351.305(a)(3). Timely notification
of the return or destruction of
administrative—protective-order
materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and the terms of an administrative
protective order is a sanctionable
violation.

We are issuing and publishing this
notice in accordance with sections
751(a)(2)(B) and 777(i)(1) of the Act.

Dated: May 15, 2008.
David M. Spooner,
Assistant Secretary for Import
Administration.

Appendix

Comment 1: Qualification as a New
Shipper

Comment 2: Bona—Fide Transaction
[FR Doc. E8—-11520 Filed 5—21-08; 8:45 am]
BILLING CODE 3510-DR-S

DEPARTMENT OF COMMERCE

International Trade Administration
A-549-822, A-552-802

Certain Frozen Warmwater Shrimp
from Thailand and the Socialist
Republic of Vietnam: Notice of
Extension of Time Limit for the Final
Results of the Second Administrative
Reviews

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: May 22, 2008.

FOR FURTHER INFORMATION CONTACT: Irina
Itkin (Thailand) and Irene Gorelik
(Vietnam), AD/CVD Operations, Offices
2 and 9, Import Administration,
International Trade Administration,

U.S. Department of Commerce, 14th
Street and Constitution Avenue, N.W.,
Washington, DC 20230; telephone (202)
482—-0656 and (202) 482—6905,
respectively.

SUPPLEMENTARY INFORMATION:
BACKGROUND

On March 6, 2008, the Department of
Commerce (“the Department”)
published notices for the preliminary
results of the administrative reviews of

the antidumping duty orders on certain
frozen warmwater shrimp from
Thailand and the Socialist Republic of
Vietnam (“Vietnam’), covering the
period February 1, 2006, through
January 31, 2007. See Certain Frozen
Warmwater Shrimp From Thailand:
Preliminary Results and Preliminary
Partial Rescission of Antidumping Duty
Administrative Review, 73 FR 12088
(March 6, 2008); and Certain Frozen
Warmwater Shrimp from the Socialist
Republic of Vietnam: Preliminary
Results, Preliminary Partial Rescission
and Final Partial Rescission of the
Second Administrative Review, 73 FR
12127 (March 6, 2008). The final results
for these administrative reviews are
currently due no later than July 7, 2008,
the next business day after 120 days
from the date of publication of the
preliminary results of review.

EXTENSION OF TIME LIMIT FOR THE
FINAL RESULTS

Section 751(a)(3)(A) of the Tariff Act
of 1930, as amended (‘“the Act”),
requires theDepartment issue the final
results of an administrative review
within 120 days after the date on which
the preliminary results are published. If
it is not practicable to complete the
review within that time period, section
751(a)(3)(A) of the Act allows the
Department to extend the deadline for
the final results to a maximum of 180
days after the date on which the
preliminary results are published.

With respect to shrimp from
Thailand, the Department requires
additional time to properly consider the
numerous and complex issues raised by
interested parties in their case briefs.
Similarly, with respect to shrimp from
Vietnam, the Department requires
additional time to consider the issues
raised in case briefs from multiple
interested parties, including the
calculation of the dumping margins and
the separate—rates status for numerous
non-mandatory companies.

Thus, it is not practicable to complete
these reviews within the original time
limit. Therefore, the Department is
extending the time limit for completion
of the final results of these reviews by
60 days, in accordance with section
751(a)(3)(A) of the Act. The final results
are now due no later than September 2,
2008.

We are issuing and publishing this
notice in accordance with sections
751(a)(1) and 777(i)(1) of the Act.

Dated: May 15, 2008.
Stephen J. Claeys,

Deputy Assistant Secretary for Import
Administration.

[FR Doc. E8-11511 Filed 5-21-08; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-549-821]

Notice of Extension of Time Limit for
Preliminary Results of Antidumping
Duty Administrative Review:
Polyethylene Retail Carrier Bags From
Thailand

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: May 22, 2008.

FOR FURTHER INFORMATION CONTACT:
Dmitry Vladimirov, AD/CVD
Operations, Office 5, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—-0665.

Background

At the request of interested parties,
the Department of Commerce (the
Department) initiated an administrative
review of the antidumping duty order
on polyethylene retail carrier bags from
Thailand for the period August 1, 2006,
through July 31, 2007. See Initiation of
Antidumping and Countervailing Duty
Administrative Reviews and Request for
Revocation in Part, 72 FR 54428, 54429
(September 25, 2007). On March 25,
2008, we published in the Federal
Register a notice extending the due date
for the completion of these preliminary
results of review from May 2, 2008, to
July 1, 2008. See Notice of Extension of
Time Limit for Preliminary Results of
Antidumping Duty Administrative
Review: Polyethylene Retail Carrier Bags
from Thailand, 73 FR 15724 (March 25,
2008).

Section 751(a)(3)(A) of the Tariff Act
of 1930, as amended (the Act), requires
the Department to make a preliminary
determination within 245 days after the
last day of the anniversary month of an
order for which a review is requested
and a final determination within 120
days after the date on which the
preliminary determination is published.
If it is not practicable to complete the
review within these time periods,
section 751(a)(3)(A) of the Act allows
the Department to extend the time limit
for the preliminary determination to a
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maximum of 365 days after the last day
of the anniversary month.

We determine that it is not practicable
to complete the preliminary results of
this review by the current deadline of
July 1, 2008. We require additional time
to analyze supplemental questionnaire
responses with respect to a number of
cost issues in this administrative
review. Therefore, in accordance with
section 751(a)(3)(A) of the Act and 19
CFR 351.213(h)(2), we are extending the
time period for issuing the preliminary
results of this review to September 2,
2008.1

This notice is published in
accordance with sections 751(a)(3)(A)
and 777(i)(1) of the Act.

Dated: May 19, 2008.
Stephen J. Claeys,

Deputy Assistant Secretary for Import
Administration.

[FR Doc. E8-11519 Filed 5-21-08; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration
Notice of Scope Rulings

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: May 22, 2008.

SUMMARY: The Department of Commerce
(“Department’’) hereby publishes a list
of scope rulings completed between
January 1, 2008, and March 31, 2008. In
conjunction with this list, the
Department is also publishing a list of
requests for scope rulings and
anticircumvention determinations
pending as of March 31, 2008. We
intend to publish future lists after the
close of the next calendar quarter.

FOR FURTHER INFORMATION CONTACT:
Juanita H. Chen, AD/CVD Operations,
SEC Office, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, N.W,,
Washington, DC 20230; telephone: 202—
482-1904.

SUPPLEMENTARY INFORMATION:

1The 365th day after the last day of the
anniversary month is Saturday, August 30, 2008,
and the following Monday, September 1, 2008, is
a federal holiday (Labor Day). It is the Department’s
long-standing practice to issue a determination the
next business day when the statutory deadline falls
on a weekend, federal holiday, or any other day
when the Department is closed. See Notice of
Clarification: Application of “Next Business Day”
Rule for Administrative Determination Deadlines
Pursuant to the Tariff Act of 1930, As Amended, 70
FR 24533 (May 10, 2005).

Background

The Department’s regulations provide
that the Secretary will publish in the
Federal Register a list of scope rulings
on a quarterly basis. See 19 C.F.R.
351.225(0). Our most recent notification
of scope rulings was published on
February 20, 2008. See Notice of Scope

Rulings, 73 FR 9293 (February 20, 2008).

This current notice covers all scope
rulings and anticircumvention
determinations completed by Import
Administration between January 1,
2008, and March 31, 2008, inclusive,
and it also lists any scope or
anticircumvention inquiries pending as
of March 31, 2008. As described below,
subsequent lists will follow after the
close of each calendar quarter.

Scope Rulings Completed Between
January 1, 2008, and March 31, 2008:

People’s Republic of China

A-570-901: Lined Paper Products from
the People’s Republic of China

Requestor: Davis Group of Companies
Corp.; padfolios typically manufactured
and bound in leather or simulated
leather, including features such as
business card holders, ID windows,
paper files, pockets and pen holders, in
addition to the inclusion of a single
paper writing pad, are not within the
scope of the antidumping duty order;
February 21, 2008.

Multiple Countries

A-549-821: Polyethylene Retail Carrier
Bags from Thailand; A-557-813:
Polyethylene Retail Carrier Bags from
Malaysia; A-570-886: Polyethylene
Retail Carrier Bags from the People’s
Republic of China

Requestor: DMS Holdings, Inc.; certain
MABIS Healthcare hospital bags
(biohazard disposal bag nos. 75—860—
010, 75—860-080, 75—864—080; isolation
bag no. 75-850—-000; patient set—up bag
nos. 75-833-000, 75-842-000, 75—-970—
550, 75—973-550, 75—979-550; personal
belongings bag nos. 75-010-850, 75—
011-850, 75—-013-850, 75-014—-850, 75—
019-850, 75—-032-850, 75-033-850, 75—
036-850, 75—037-850, 75—-038—-850, 75—
046-850, 75—047-850, 75—-075—-850, 75—
105-850, 75-109-850, 75—-110-850, 75—
111-850, 75-117-850, 75-118-850, 75—
120-850, 75-834-000, 75—-838-000, 75—
839-000, 75-844-000, 75—-845-000, 75—
847-000; kit packing bag nos.75-801—
000, 75-802-000, 75—-803-000, 75—-804—
000, 75-862-000, 75—863—-000, 75—865—
000) are not within the scope of the
antidumping duty orders; January 8,
2008.

Anticircumvention Determinations
Completed Between January 1, 2008,
and March 31, 2008:

None.

Scope Inquiries Terminated Between
January 1, 2008, and March 31, 2008:

None.

Anticircumvention Inquiries
Terminated Between January 1, 2008,
and March 31, 2008:

None.

Scope Inquiries Pending as of March
31, 2008:

Germany

A-428-801: Ball Bearings and Parts
Thereof from Germany

Requestor: Petree & Stoudt Associates,
Inc.; whether certain textile machinery
components are within the scope of the
antidumping duty order; requested
January 24, 2008; initiated March 19,
2008.

Italy

A-475-703: Granular
Polytetrafluoroethylene Resin from Italy

Requestor: Petitioner, E.I. DuPont de
Nemours & Company; whether imports
of Polymist[reg] feedstock produced by
the respondent Solvay Solexis, Inc. and
Solvay Solexis S.p.A. are within the
scope of the antidumping duty order;
requested August 18, 2006; initiated
October 2, 2006; preliminary ruling July
2,2007.

People’s Republic of China

A-570-502: Iron Construction Castings
from the People’s Republic of China

Requestor: A.Y. McDonald Mfg. Co.;
whether cast iron lids and bases
independently sourced from the PRC for
its “Arch Pattern” and “Minneapolis
Pattern” curb boxes are within the scope
of the antidumping duty order;
requested April 2, 2007.

A-570-827: Cased Pencils from the
People’s Republic of China

Requestor: Walgreen Co.; whether the
“Artskills™ Draw & Sketch Kit” is
within the scope of the antidumping
duty order; requested May 25, 2007.

A-570-827: Cased Pencils from the
People’s Republic of China

Requestor: Walgreen Co.; whether the
“ArtskillsT™ Stencil Kit” is within the
scope of the antidumping duty order;

requested May 25, 2007.
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A-570-827: Cased Pencils from the
People’s Republic of China

Requestor: The Smencil Company;
whether its not yet scent applied
newspaper pencils are within the scope
of the antidumping duty order;
requested July 5, 2007.

A-570-864: Pure Magnesium in
Granular Form from the People’s
Republic of China

Requestor: ESM Group Inc.; whether
atomized ingots are within the scope of
the antidumping duty order; original
scope ruling rescinded and vacated
April 18, 20071; initiated April 18, 2007.

A-570-866: Folding Gift Boxes from the
People’s Republic of China

Requestor: Footstar; whether certain
boxes for business cards and forms are
within the scope of the antidumping
duty order; requested April 26, 2007.

A-570-866: Folding Gift Boxes from the
People’s Republic of China

Requestor: Hallmark Cards, Inc.;
whether its “FunZip” gift presentation
is within the scope of the antidumping
duty order; requested June 1, 2007.

A-570-868: Folding Metal Tables and
Chairs from the People’s Republic of
China

Requestor: Ignite USA, LLC; whether the
VIKA Twofold 2—in—-1 Workbench/
Scaffold is within the scope of the
antidumping duty order; requested
January 2, 2008.

A-570-875: Non-Malleable Cast Iron
Pipe Fittings from the People’s Republic
of China

Requestor: Taco Inc.; whether black cast
iron flange, green ductile iron flange
and cast iron “Twin Tee” are within the
scope of the antidumping duty order;
requested September 6, 2007.

A-570-882: Refined Brown Aluminum
Oxide from the People’s Republic of
China

Requestor: 3M Company; whether
certain semi—friable and heat—treated,
specialty aluminum oxides are within
the scope of the antidumping duty
order; requested September 19, 2006;
initiated January 17, 2007.

A-570-886: Polyethylene Retail Carrier
Bags from the People’s Republic of
China

Requestor: Majestic International;
whether certain polyethylene gift bags
(UPC codes starting with 8-51603- and
ending with: 00002—3, 00004-7, 00140—

1 See Notice of Scope Rulings, 72 FR 43245,
43246 (August 3, 2007).

2,00141-9, 00142-6, 00041-2, 00040-5,
00052-8, 00059-7, 00066-5, 00068-9,
00071-9, 00072-6, 00075-7, 00076—4,
00092—4, 00093-1, 00094-8, 00098-6,
00131-0, 00132-7, 00133—4, 001440,
00145-7, 00152-5, 00153-2, 001556,
00156-3, 00160-0, 00163-1, 00165-5,
00166-2, 00175—4, 00176-1, 00181-5,
00183-9, 00226-3, 00230-0, 00231-7,
00246-1, 00251-5, 00252-2, 00253-9,
00254-6, 00255-3, 00256—-0, 00257-7,
00259-1, 00260-7, 00262—-1, 00263-8,
00300-0, 00301-7, 00302—4, 00303-1,
00305-5, 00306-2, 00307-9, 00308-6,
00309-3, 00350-5, 00351-2, 00352-9,
00353-6, 00354-3, 00355-0, 00356-7,
00357—4, 00358—1) are within the scope
of the antidumping duty order;
requested June 2, 2007.

A-570-886: Polyethylene Retail Carrier
Bags from the People’s Republic of
China

Requestor: Medline Industries, Inc.;
whether certain hospital patient
belongings bags and surgical kit bags
(drawstring bags model nos. DS500C,
DS400C, DONDS600, 38667, 7510
42818, 25117, 28614, 42817; rigid
handle bag model no. 26900) are within
the scope of the antidumping duty
order; requested June 15, 2007.

A-570-886: Polyethylene Retail Carrier
Bags from the People’s Republic of
China

Requestor: Rayton Produce Packaging
Inc.; whether its promotional bag
(model # F~-OPPAPEJZLG) is within the
scope of the antidumping duty order;
requested November 20, 2007.

A-570-890: Wooden Bedroom Furniture
from the People’s Republic of China

Requestor: AP Industries; whether
convertible cribs (model nos. 1000—
0100; 1000-0125; 1000-0160; 1000—
1195/2195; 1000-2145; and 1000-2165)
are within the scope of the antidumping
duty order; requested June 26, 2007;
initiated February 25, 2008; preliminary
ruling signed March 20, 2008.

A-570-890: Wooden Bedroom Furniture
from the People’s Republic of China

Requestor: Dutailier Group, Inc.;
whether its convertible cribs (infant crib
to toddler bed; model numbers 1230C8,
3500C8, 5400C8, 5500C8, and 6200C8)
are within the scope of the antidumping
duty order; requested September 21,
2007; initiated February 25, 2008.

A-570-890: Wooden Bedroom Furniture
from the People’s Republic of China

Requestor: Armel Enterprises, Inc.;
whether certain children’s playroom
and accent furniture are within the

scope of the antidumping duty order;
requested September 24, 2007.

A-570-890: Wooden Bedroom Furniture
from the People’s Republic of China

Requestor: Shermag Inc.; whether the

Three—in-One Crib (model # 2056—48,
2110—49, and 2045—48) are within the
scope of the antidumping duty order;

requested November 2, 2007; initiated
February 25, 2008; preliminary ruling
March 20, 2008.

A-570-890: Wooden Bedroom Furniture
from the People’s Republic of China

Requestor: Target Corporation; whether
the Shabby Chic secretary desk and
mirror are within the scope of the
antidumping duty order; requested
November 30, 2007.

A-570-890: Wooden Bedroom Furniture
from the People’s Republic of China

Requestor: Zinus, Inc. and Zinus
(Xiamen) Inc.; whether its Smartbox
mattress support and box spring are
within the scope of the antidumping
duty order; requested January 22, 2008.

A-570-890: Wooden Bedroom Furniture
from the People’s Republic of China

Requestor: Acme Furniture Industry,
Inc.; whether its mattress supports (item
nos. 2833, 2834, 2835, 2836 and 2837)
are within the scope of the antidumping
duty order; requested February 26, 2008.

A-570-891: Hand Trucks from the
People’s Republic of China

Requestor: Northern Tool & Equipment
Co.; whether a high—axle torch cart
(item #164771) is within the scope of
the antidumping duty order; requested
March 27, 2007.

A-570-891: Hand Trucks from the
People’s Republic of China

Requestor: WelCom Products, Inc.;
whether its “miniature” Magna Cart is
within the scope of the antidumping
duty order; requested August 20, 2007.

A-570-891: Hand Trucks from the
People’s Republic of China

Requestor: Eastman Outdoors, Inc.;
whether its deer cart (model # 9930) is
within the scope of the antidumping
duty order; requested October 17, 2007.

A-570-891: Hand Trucks from the
People’s Republic of China

Requestor: WelCom Products, Inc.;
whether its MCX Magna Cart is within
the scope of the antidumping duty
order; requested November 19, 2007.

A-570-891: Hand Trucks from the
People’s Republic of China

Requestor: American Lawn Mower
Company; whether its Collect-It Garden
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Waste Remover is within the scope of
the antidumping duty order; requested
January 24, 2008.

A-570-891: Hand Trucks from the
People’s Republic of China

Requestor: Corporate Express Inc.;
whether its luggage carts, model
numbers CEB31210 and CEB31490, are
within the scope of the antidumping
duty order; requested January 31, 2008.

A-570-894: Certain Tissue Paper
Products from the People’s Republic of
China

Requestor: Walgreen Co.; whether gift
bags of five different sizes, consisting of
a gift bag, one crinkle bow, and 1-6
sheets of tissue paper (depending on bag
size) are within the scope of the
antidumping duty order; requested
February 6, 2008.

A-570-898: Chlorinated Isocyanurates
from the People’s Republic of China

Requestor: BioLab, Inc.; whether
chlorinated isocyanurates originating in
the People’s Republic of China, that are
packaged, tableted, blended with
additives, or otherwise further
processed in Canada by Capo Industries,
Ltd., before entering the U.S., are within
the scope of the antidumping duty
order; requested November 22, 2006,
preliminary ruling October 9, 2007.

A-570-898: Chlorinated Isocyanurates
from the People’s Republic of China

Requestor: BioLab, Inc.; whether
chlorinated isocyanurates originating in
the People’s Republic of China, that are
packaged, tableted, blended with
additives, or otherwise further
processed in Vietnam before entering
the U.S., are within the scope of the
antidumping duty order; requested
August 15, 2007; initiated March 21,
2008.

A-570-899: Artist Canvas from the
People’s Republic of China

Requestor: Tara Materials, Inc.; whether
artist canvas purchased in the U.S. that
has been woven, primed with gesso, and
cut to size in the U.S. and shipped to
the PRC for assembling (i.e., wrapping
and stapling to the wooden frame) and
returned to the U.S. are within the scope
of the antidumping duty order;
requested July 23, 2007.

A-570-901: Lined Paper Products from
the People’s Republic of China

Requestor: Lakeshore Learning
Materials; whether certain printed
educational materials, product numbers
RR973 and RR974 (Reader’s Book Log);
GG185 and GG186 (Reader’s Response
Notebook); GG181 and GG182 (The

Writer’s Notebook); RR673 and RR674
(My Word Journal); AA185 and AA186
(Mi Diario de Palabras); RR630 and
RR631 (Draw & Write Journal); AA786
and AA787 (My First Draw & Write
Journal); AA181 and AA182 (My Picture
Word Journal); GG324 and GG325
(Writing Prompts Journal); EE441 and
EE442 (Daily Math Practice Journal
Grades 1 - 3); EE443 and EE444 (Daily
Math Practice Journal Grades 4 - 6);
EE651 and EE652 (Daily Language
Practice, Grades 1-3); EE653 and EE654
(Daily Language Practice Journal, Grades
4 - 6), are within the scope of the
antidumping duty order; requested
December 7, 2006; initiated May 7,
2007.

Multiple Countries

A—-423-808 and C-423-809: Stainless
Steel Plate in Coils from Belgium; A—
475-822: Stainless Steel Plate in Coils
from Italy; A-580-831: Stainless Steel
Plate in Coils from South Korea; A-583-
830: Stainless Steel Plate in Coils from
Taiwan; A-791-805 and C-791-806:
Stainless Steel Plate in Coils from South
Africa

Requestor: Ugine & ALZ Belgium N.V ;
whether stainless steel products with an
actual thickness of less than 4.75 mm,
regardless of nominal thickness, are
within the scope of the antidumping
and countervailing duty orders;
requested June 8, 2007; initiated July 23,
2007.

Anticircumvention Rulings Pending as
of March 31, 2008:

People’s Republic of China

A-570-868: Folding Metal Tables and
Chairs from the People’s Republic of
China

Requestor: Meco Corporation; whether
the common leg table (a folding metal
table affixed with cross bars that enable
the legs to fold in pairs) produced in the
PRC is a minor alteration that
circumvents the antidumping duty
order; requested October 31, 2005;
initiated June 1, 2006.

A-570-894: Certain Tissue Paper
Products from the People’s Republic of
China

Requestor: Seaman Paper Company;
whether imports of tissue paper from
Vietnam made out of jumbo rolls of
tissue paper from the PRC are
circumventing the antidumping duty
order; requested July 19, 2006; initiated
September 5, 2006.

Interested parties are invited to
comment on the completeness of this
list of pending scope and
anticircumvention inquiries. Any

comments should be submitted to the
Deputy Assistant Secretary for AD/CVD
Operations, Import Administration,
International Trade Administration,
14th Street and Constitution Avenue,
N.W., APO/Dockets Unit, Room 1870,
Washington, DC 20230.

This notice is published in
accordance with 19 C.F.R. 351.225(0).

Dated: May 15, 2008.
Stephen J. Claeys,

Deputy Assistant Secretary for Import
Administration.

[FR Doc. E8—11518 Filed 5-21-08; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XH83

Endangered Species; File No. 1576

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; issuance of permit
modification.

SUMMARY: Notice is hereby given that
NMFS, Northeast Fisheries Science
Center (NEFSC), 166 Water Street,
Woods Hole, MA 02543-1026, has been
issued a modification to scientific
research Permit No. 1576.

ADDRESSES: The modification and
related documents are available for
review upon written request or by
appointment in the following office(s):

Permits, Conservation and Education
Division, Office of Protected Resources,
NMFS, 1315 East-West Highway, Room
13705, Silver Spring, MD 20910; phone
(301)713-2289; fax (301)427—-2521;

Northeast Region, NMFS, One
Blackburn Drive, Gloucester, MA
01930-2298; phone (978)281-9300; fax
(978)281-9394.

FOR FURTHER INFORMATION CONTACT:
Patrick Opay or Amy Hapeman,
(301)713-2289.

SUPPLEMENTARY INFORMATION: On
September 17, 2007, notice was
published in the Federal Register (72
FR 52860) that an modification of
Permit No. 1576, issued November 8,
2006 (71 FR 65471), had been requested
by the above-named organization. The
requested modification has been granted
under the authority of the Endangered
Species Act of 1973, as amended (ESA;
16 U.S.C. 1531 et seq.) and the
regulations governing the taking,
importing, and exporting of endangered
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and threatened species (50 CFR 222—
226).

The permit authorizes researchers to
capture, hold, transport, measure,
weigh, flipper and passive integrated
transponder tag, satellite tag, collect
tissue biopsy, photograph, salvage and
necropsy up to 50 loggerhead (Caretta
caretta) and 50 Kemp’s ridley
(Lepidochelys kempii) sea turtles
annually through October 31, 2011.
Researchers are authorized up to one
accidental mortality of each species
annually. Research will take place in the
Atlantic Ocean off the coast of the
eastern United States. The main purpose
of the research is to use satellite-linked
tags to obtain high-resolution
information on the depth, temperature,
and movement of these sea turtle
species in areas coincident with
Northeast fisheries.

Issuance of this modification, as
required by the ESA was based on a
finding that such permit (1) was applied
for in good faith, (2) will not operate to
the disadvantage of such endangered or
threatened species, and (3) is consistent
with the purposes and policies set forth
in section 2 of the ESA.

Dated: May 14, 2008.
P. Michael Payne,

Chief, Permits, Conservation and Education
Division, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. E8—11388 Filed 5—21-08; 8:45 am]

BILLING CODE 3510-22-S

COMMODITY FUTURES TRADING
COMMISSION

Sunshine Act Meetings

AGENCY HOLDING THE MEETING:
Commodity Futures Trading
Commission.

TIME AND DATE: 11 a.m., Friday, June 6,
2008.

PLACE: 1155 21st St., NW., Washington,
DC, 9th Floor Commission Conference
Room.

STATUS: Closed.

MATTERS TO BE CONSIDERED: Surveillance
Matters.

FOR FURTHER INFORMATION CONTACT:
Sauntia S. Warfield, 202—-418-5084.

David A. Stawick,

Secretary of the Commission.

[FR Doc. 08-1290 Filed 5-20-08; 2:43 pm]
BILLING CODE 6351-01-P

COMMODITY FUTURES TRADING
COMMISSION

Sunshine Act Meetings

AGENCY HOLDING THE MEETING:
Commodity Futures Trading
Commission.

TIME AND DATE: 11 a.m., Friday, June 13,
2008.

PLACE: 1155 21st St., NW., Washington,
DC, 9th Floor Commission Conference
Room.

STATUS: Closed.

MATTERS TO BE CONSIDERED: Surveillance
Matters.

FOR FURTHER INFORMATION CONTACT:
Sauntia S. Warfield, 202-418-5084.

David A. Stawick,

Secretary of the Commission.

[FR Doc. 08—1292 Filed 5—20-08; 2:43 pm]
BILLING CODE 6351-01-P

COMMODITY FUTURES TRADING
COMMISSION

Sunshine Act Meetings

AGENCY HOLDING THE MEETING:
Commodity Futures Trading
Commission.

TIME AND DATE: 11 a.m., Friday, June 20,
2008.

PLACE: 1155 21st St., NW., Washington,
DC, 9th Floor Commission Conference
Room.

STATUS: Closed.

MATTERS TO BE CONSIDERED: Surveillance
Matters.

FOR FURTHER INFORMATION CONTACT:
Sauntia S. Warfield, 202—-418-5084.

David A. Stawick,
Secretary of the Commission.

[FR Doc. 08-1293 Filed 5-20-08; 2:43 pm]
BILLING CODE 6351-01-P

DEPARTMENT OF EDUCATION

Notice of Proposed Information
Collection Requests

AGENCY: Department of Education.
SUMMARY: The IC Clearance Official,
Regulatory Information Management
Services, Office of Management, invites
comments on the proposed information
collection requests as required by the
Paperwork Reduction Act of 1995.
DATES: Interested persons are invited to
submit comments on or before July 21,
2008.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires

that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The IC Clearance
Official, Regulatory Information
Management Services, Office of
Management, publishes that notice
containing proposed information
collection requests prior to submission
of these requests to OMB. Each
proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g. new, revision, extension, existing or
reinstatement; (2) Title; (3) Summary of
the collection; (4) Description of the
need for, and proposed use of, the
information; (5) Respondents and
frequency of collection; and (6)
Reporting and/or Recordkeeping
burden. OMB invites public comment.

The Department of Education is
especially interested in public comment
addressing the following issues: (1) Is
this collection necessary to the proper
functions of the Department; (2) will
this information be processed and used
in a timely manner; (3) is the estimate
of burden accurate; (4) how might the
Department enhance the quality, utility,
and clarity of the information to be
collected; and (5) how might the
Department minimize the burden of this
collection on the respondents, including
through the use of information
technology.

Dated: May 16, 2008.
Angela C. Arrington,

IC Clearance Official, Regulatory Information
Management Services, Office of Management.

Institute of Education Sciences

Type of Review: Revision.

Title: Evaluation of Mathematics
Curricula.

Frequency: On Occasion.

Affected Public: Individuals or
household.

Reporting and Recordkeeping Hour
Burden:

Responses: 615.

Burden Hours: 295.

Abstract: The Evaluation of Math
Curricula will assess the effectiveness of
up to four early elementary math
curricula. This submission is for the
third phase of the study which will
expand the study to the third grade.
This submission includes the
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justification and plan for the data
collection of information and statistical
methods for the evaluation. Data
collection forms will be used in the
study in this submission. These forms
are unchanged from previous OMB
submissions. The recruitment and first
two years of data collection were
cleared in previous OMB submissions.
Requests for copies of the proposed
information collection request may be
accessed from http://edicsweb.ed.gov,
by selecting the “Browse Pending
Collections” link and by clicking on
link number 3690. When you access the
information collection, click on
“Download Attachments” to view.
Written requests for information should
be addressed to U.S. Department of
Education, 400 Maryland Avenue, SW.,
LBJ, Washington, DC 20202-4537.
Requests may also be electronically
mailed to ICDocketMgr@ed.gov or faxed
to 202—401-0920. Please specify the
complete title of the information
collection when making your request.
Comments regarding burden and/or
the collection activity requirements
should be electronically mailed to
ICDocketMgr@ed.gov. Individuals who
use a telecommunications device for the
deaf (TDD) may call the Federal
Information Relay Service (FIRS) at 1—
800-877-8339.
[FR Doc. E8—11460 Filed 5-21-08; 8:45 am]
BILLING CODE 4000-01-P

pursuant to HAVA Section 254(a)(7).
Comments will be taken from members
of the public who have registered to
speak regarding whether to modify
Advisory Opinion 07—-003—A. Members
of the public who wish to speak must
contact and register with EAC by 5 p.m.
on Wednesday, May 21, 2008. Speakers
may contact EAC via e-mail at
testimony@eac.gov, or via mail
addressed to the U.S. Election
Assistance Commission, 1225 New York
Ave., NW., Suite 1100, Washington, DC
20005, or by fax at 202/566—-3127.
Comments will be strictly limited to 5
minutes per person to ensure the fullest
participation possible. Commissioners
will receive a briefing on an Interim
Report on the Statewide Voter
Registration Database Study. The
Commission will consider other
administrative matters.

This meeting will be open to the
public.

Person to Contact for Information:
Bryan Whitener, Telephone: (202) 566—
3100.

Rosemary E. Rodriguez,

Chair, U.S. Election Assistance Commission.
[FR Doc. E8—11302 Filed 5—21-08; 8:45 am]
BILLING CODE 6820-KF-M

ELECTION ASSISTANCE COMMISSION

Sunshine Act Notice

AGENCY: United States Election
Assistance Commission.

ACTION: Notice of Public Meeting and
Hearing.

ELECTION ASSISTANCE COMMISSION

Sunshine Act Notice

AGENCY: United States Election
Assistance Commission.

ACTION: Notice of Public Meeting for
EAC Board of Advisors.

DATE AND TIME: Thursday, May 22, 2008,
10 am.—1 p.m.

PLACE: U.S. Election Assistance
Commission, 1225 New York Ave., NW.,
Suite 150, Washington, DC 20005
(Metro Stop: Metro Center).

AGENDA: The Commissioners will
consider the following items:
Commissioners will consider whether
to update the Michigan state
instructions and the Louisiana state
instructions on the national voter
registration form. Commissioners will
consider and vote on whether to adopt
the Voter Hotline Study Report.
Commissioners will consider and vote
on whether to adopt the First Time
Voter Study Report. Commissioners will
consider and vote on whether to modify
Advisory Opinion 07—003—A regarding
Maintenance of Effort (MOE) funding,

DATE AND TIME: Tuesday, June 17, 2008,
10 a.m.—4 p.m. and Wednesday, June 18,
2008, 9 a.m.—4 p.m.
PLACE: Hyatt Regency Capitol Hill, 400
New Jersey Avenue, NW., Washington,
DC 20001, Phone number (202) 737—
1234 (Metro Stop: Union Station).
PURPOSE: The U.S. Election Assistance
Commission (EAC) Board of Advisors,
as required by the Help America Vote
Act of 2002, will meet to receive
updates on EAC program activities. The
Board will receive presentations on the
proposed next iteration of the Voluntary
Voting System Guidelines (VVSG), as
were submitted to EAC from the
commission’s Technical Guidelines
Development Committee (TGDC). The
Board will receive presentations on the
Vote Count and Vote Recount Study and
will formulate recommendations to EAC
regarding research and studies. The
Board will consider redrafted bylaws
and other administrative matters.

This meeting will be open to the
public.

PERSON TO CONTACT FOR INFORMATION:
Bryan Whitener, Telephone: (202) 566—
3100.

Gracia M. Hillman,

Commissioner, U.S. Election Assistance
Commission.

[FR Doc. E8—11483 Filed 5-21-08; 8:45 am)]
BILLING CODE 6820-KF-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 12615-001]

Alaska Power & Telephone Company;
Notice of Scoping Meeting and
Soliciting Scoping Comments for an
Applicant Prepared Environmental
Assessment Using the Alternative
Licensing Procedures

May 15, 2008.

a. Type of Application: Alternative
Licensing Procedures.

b. Project No.: 12615—001.

c. Applicant: Alaska Power &
Telephone Company.

d. Name of Project: Soule River
Hydroelectric Project.

e. Location: On the Soule River,
tributary to Portland Canal,
approximately 9 miles south of the
community of Hyder, Alaska. The
project would occupy approximately
1,112 acres of federal lands within the
Tongass National Forest, administered
by the U.S. Forest Service.

f. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(a)—825(r).

g. Applicant Contact: Glen Martin,
Project Manager, Alaska Power &
Telephone Company, 193 Otto Street,
P.O. Box 3222, Port Townsend,
Washington 98368, (360) 385-1733 X
122, glen.m@aptalaska.com.

h. FERC Contact: Matt Cutlip, phone
at (503) 552—2762; e-mail at
matt.cutlip@ferc.gov.

i. Deadline for filing scoping
comments: July 21, 2008.

All documents (original and eight
copies) should be filed with: Kimberly
D. Bose, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.

The Commission’s Rules of Practice
and Procedure require all intervenors
filing documents with the Commission
to serve a copy of that document on
each person on the official service list
for the project. Further, if an intervenor
files comments or documents with the
Commission relating to the merits of an
issue that may affect the responsibilities
of a particular resource agency, they
must also serve a copy of the document
on that resource agency.
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Scoping comments may be filed
electronically via the Internet in lieu of
paper. The Commission strongly
encourages electronic filings. See 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site (http://www.ferc.gov) under the “e-
Filing” link.

j. The proposed project would consist
of: (1) A 1,000-foot-long, 160-foot-high
concrete-faced, rock-fill dam; (2) an
impoundment with a 950-acre surface
area at a full pool elevation of 550 feet
mean sea level; (3) a 2.5-mile-long, 14-
foot-wide access road from the dam to
the marine access facilities, with a 100-
foot-long bridge across the Soule River;
(4) marine access facilities along the
Portland Canal near the mouth of the
Soule River; (5) an 18-foot-diameter
11,100-foot-long power tunnel; (6) a 50-
foot by 120-foot powerhouse containing
two Francis-type generating units,
having a total installed capacity of
75,000 kilowatts; (7) a tailrace within
the tidewater area of the Soule River
confluence with Portland Canal; (8) a
10.5-mile-long, 138 kilovolt (kV)
submarine cable and a 0.5-mile-long 138
kV overhead transmission line that
would interconnect in Stewart, British
Columbia with British Columbia
Transmission Corporation’s existing
electrical transmission system;* and (9)
appurtenant facilities.

k. Scoping Process

Alaska Power & Telephone Company
(AP&T) is utilizing the Commission’s
alternative licensing procedures (ALP).
Under the ALP, AP&T will prepare an
Applicant-Prepared Environmental
Assessment (APEA) and license
application for the Soule River
Hydroelectric Project.

AP&T expects to file, with the
Commission, the APEA and the license
application for the Soule River
Hydroelectric Project by June 30, 2009.
Although AP&T’s intent is to prepare an
APEA, there is the possibility that an
Environmental Impact Statement (EIS)
will be required. Nevertheless, this
meeting will satisfy the scoping
requirements, pursuant to the National
Environmental Policy Act of 1969, as
amended, irrespective of whether an EA
or EIS is issued by the Commission.

The purpose of this notice is to inform
you of the opportunity to participate in
the upcoming scoping meetings
identified below, and to solicit your
scoping comments.

10nly the portion of the transmission line that
would be located in the United States is under the
Commission’s jurisdiction.

Scoping Meetings

AP&T and the Commission staff will
hold two scoping meetings, one in the
daytime and one in the evening, to help
us identify the scope of issues to be
addressed in the APEA.

The daytime scoping meeting will
focus on resource agency concerns,
while the evening scoping meeting is
primarily for public input. All
interested agencies, Indian tribes,
individuals, and organizations are
invited to attend one or both of the
meetings, and to assist staff in
identifying the environmental issues
that should be analyzed in the APEA.
The times and locations of these
meetings are as follows:

Daytime Meeting

Tuesday, June 17, 2008, 9 a.m. (PST),
Federal Building, 709 W. 9th Street,
First Floor, Room #150, Juneau, Alaska.

Evening Meeting

Thursday, June 19, 2008, 7 p.m. to 9
p-m. (PST), Public Library—Hyder
Community Center, Main Street, Hyder,
Alaska,

Site Visit

AP&T, Commission staff, and state
and federal resource agencies will
participate in an aerial tour of the
project site on Thursday, June 19, 2008.
Anyone with questions about the aerial
tour should contact Glen Martin, AP&T,
at (360) 385—-1733 x122. Those
individuals planning to participate in
the aerial tour should notify Mr. Martin
of their intent no later than May 19,
2008.

To help focus discussions, Scoping
Document 1 (SD1) was mailed in May
2008, outlining the subject areas to be
addressed in the APEA to the parties on
the mailing list. Copies of the SD1 also
will be available at the scoping
meetings. SD1 is available for review at
the Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the “eLibrary” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
assistance, contact FERC Online
Support at
FERCOnlineSupport@ferc.gov or toll-
free at 1-866—208-3676, or for TTY,
(202) 502-8659.

You may also register online at
http://www.ferc.gov/docs-filing/
esubscription.asp to be notified via
e-mail of new filings and issuances
related to this or other pending projects.
For assistance, contact FERC Online
Support.

Based on all written comments
received, a Scoping Document 2 (SD2)
may be issued. SD2 will include a
revised list of issues, based on the
scoping meetings.

Objectives

At the scoping meetings, staff will: (1)
Summarize the environmental issues
tentatively identified for analysis in the
APEA; (2) solicit from the meeting
participants all available information,
especially quantifiable data, on the
resources at issue; (3) encourage
statements from experts and the public
on issues that should be analyzed in the
APEA, including viewpoints in
opposition to, or in support of, staff’s
preliminary views; (4) determine the
resource issues to be addressed in the
APEA; and (5) identify those issues that
require a detailed analysis, as well as
those issues that do not require a
detailed analysis.

Procedures

The meetings will be recorded by a
stenographer and will become part of
the formal record of the Commission
proceeding for the project.

Individuals, organizations, agencies,
and Indian tribes with environmental
expertise and concerns are encouraged
to attend the meetings and to assist
AP&T and Commission staff in defining
and clarifying the issues to be addressed
in the APEA.

Kimberly D. Bose,

Secretary.

[FR Doc. E8—-11506 Filed 5-21-08; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 1403-056]

Pacific Gas and Electric Company;
Notice of Application for Temporary
Amendment of License and Soliciting
Comments, Motions To Intervene, and
Protests

May 16, 2008.

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection:

a. Type of Application: Request for
Temporary Amendment of Article 402
Supplemental Flow Requirements.

b. Project No.: 1403-056.

c. Date Filed: May 15, 2008.

d. Applicant: Pacific Gas and Electric
Company.

e. Name of Project: Narrows
Hydroelectric Project.
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f. Location: At the U. S. Army Corps
of Engineers’ Englebright Reservoir
(Upper Narrows Debris Dam) on the
Yuba River, in Nevada County,
California.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791a—825r.

h. Applicant Contact: Erich Nolan,
Pacific Gas and Electric Company, Mail
Code N11C, P.O. Box 770000, San
Francisco, CA 94177, Telephone: (415)
973-0344.

i. FERC Contact: Antonia Lattin,
antonia.lattin@ferc.gov, Telephone:
(415) 369-3334.

j. Deadline for filing comments,
motions to intervene and protests: June
6, 2008.

All documents (original and eight
copies) should be filed with: Kimberly
D. Bose, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.

The Commission’s Rules of Practice
and Procedure require all intervenors
filing documents with the Commission
to serve a copy of that document on
each person whose name appears on the
official service list for the project.
Further, if an intervenor files comments
or documents with the Commission
relating to the merits of an issue that
may affect the responsibilities of a
particular resource agency, they must
also serve a copy of the document on
that resource agency. A copy of any
motion to intervene must also be served
upon each representative of the
Applicant specified in the particular
apEIication.

. Description of Request: The Pacific
Gas and Electric Company (PG&E) is
requesting a temporary amendment of
the supplemental flow requirements of
article 402 under the project license.
Because of dry conditions in the project
area and the need to manage river flows
to protect federally listed Chinook
salmon and steelhead trout in the Yuba
River below Englebright Dam, PG&E
requests that it be allowed to operate the
Narrows Project without releasing from
1,500 to 2,000 cubic feet per second (cfs)
of supplemental flows from Englebright
Dam from May 16 to June 30, 2008.
Instead, flows would be released by the
Yuba County Water Agency (licensee of
FERC Project No. 2246) to the Yuba
River so that flows below irrigation
diversions are 900 cfs from May 16 to
May 31, 2008, and 500 cfs during June
2008, at the downstream Marysville
Gage. Under this arrangement, flows
from Englebright Dam would be
approximately 1,500 cfs from May 16 to
May 31, 2008, and 1,100 cfs from June
1 to June 30, 2008. The Marysville Gage
is located about 15 miles below
Englebright Dam. Included in PG&E’s

request were letters of concurrence from
the state and federal resource agencies.

l. Location of the Application: The
filing is available for inspection and
reproduction at the Commission’s
Public Reference Room, located at 888
First Street, NE., Room 2A, Washington,
DC 20426 or by calling (202) 502—8371,
or by calling (202) 502—8371. This filing
may also be viewed on the
Commission’s Web site at http://ferc.gov
using the “eLibrary” link. Enter the
docket number excluding the last three
digits in the docket number field to
access the document. You may also
register online at http://www.ferc.gov/
docsfiling/esubscription.asp to be
notified via e-mail or new filings and
issuances related to this or other
pending projects. For assistance, call 1—
866—208-3676 or e-mail
FERCOnlineSupport@ferc.gov, for TTY,
call (202) 502—8659. A copy is also
available for inspection and
reproduction at the address in item (h)
above.

m. Individuals desiring to be included
on the Commission’s mailing list should
so indicate by writing to the Secretary
of the Commission.

n. Comments, Protests, or Motions to
Intervene: Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the
requirements of Rules of Practice and
Procedure, 18 CFR 385.210, .211, .214.
In determining the appropriate action to
take, the Commission will consider all
protests or other comments filed, but
only those who file a motion to
intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified
comment date for the particular
application.

o. Any filings must bear in all capital
letters the title “COMMENTS”,
“PROTEST”, or “MOTION TO
INTERVENE”, as applicable, and the
Project Number of the particular
application to which the filing refers.

p. Agency Comments: Federal, state,
and local agencies are invited to file
comments on the described application.
A copy of the application may be
obtained by agencies directly from the
Applicant. If an agency does not file
comments within the time specified for
filing comments, it will be presumed to
have no comments. One copy of an
agency’s comments must also be sent to
the Applicant’s representatives.

g- Comments, protests and
interventions may be filed electronically
via the Internet in lieu of paper. See 18
CFR 385.2001(a)(I)(iii) and the
instructions on the Commission’s Web

site at http://www.ferc.gov under the
“e-Filing” link.

Kimberly D. Bose,

Secretary.

[FR Doc. E8-11507 Filed 5-21-08; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #1

May 16, 2008.

Take notice that the Commission has
received the following Natural Gas
Pipeline Rate and Refund Report filings:

Docket Numbers: RP01-205-016.

Applicants: Southern Natural Gas
Company.

Description: Southern Natural Gas
Company submits its Master Firm
Transportation Service Agreement with
Southern Company Services, Inc.

Filed Date: 05/14/2008.

Accession Number: 20080515-0313.

Comment Date: 5 p.m. Eastern Time
on Tuesday, May 27, 2008.

Docket Numbers: RP08-376—000.

Applicants: MIGC LLC.

Description: MIGC, LLC submits
Original Sheet 1 et al. to its revised
FERC Gas Tariff, Second Revised
Volume 1 et al., to become effective
6/13/08.

Filed Date: 05/14/2008.

Accession Number: 20080515-0190.

Comment Date: 5 p.m. Eastern Time
on Tuesday, May 27, 2008.

Any person desiring to intervene or to
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214) on or before 5 p.m. Eastern
time on the specified comment date. It
is not necessary to separately intervene
again in a subdocket related to a
compliance filing if you have previously
intervened in the same docket. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Anyone filing a motion to intervene or
protest must serve a copy of that
document on the Applicant. In reference
to filings initiating a new proceeding,
interventions or protests submitted on
or before the comment deadline need
not be served on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://



29746

Federal Register/Vol. 73, No. 100/ Thursday, May 22, 2008/ Notices

www.ferc.gov. To facilitate electronic
service, persons with Internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
should submit an original and 14 copies
of the intervention or protest to the
Federal Energy Regulatory Commission,
888 First St., NE., Washington, DC
20426.

The filings in the above proceedings
are accessible in the Commission’s
eLibrary system by clicking on the
appropriate link in the above list. They
are also available for review in the
Commission’s Public Reference Room in
Washington, DC. There is an
eSubscription link on the Web site that
enables subscribers to receive e-mail
notification when a document is added
to a subscribed docket(s). For assistance
with any FERC Online service, please e-
mail FERCOnlineSupport@ferc.gov. or
call (866) 208—3676 (toll free). For TTY,
call (202) 502-8659.

Nathaniel J. Davis, Sr.,
Deputy Secretary.

[FR Doc. E8—11410 Filed 5-21-08; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RC08-5-000]

Department of Energy, Portsmouth/
Paducah Project Office; Notice of
Filing

May 16, 2008.

Take notice that on May 13, 2008, the
Department of Energy Portsmouth/
Paducah Project Office (DOE) submitted
a request for appeal of a NERC decision
regarding DOE’s registration as a
Transmission Owner, Transmission
Operator Load Serving Entity and
Distribution Provider in the NERC
Compliance Registry.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211, 385.214).
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as

appropriate. Such notices, motions, or
protests must be filed on or before the
comment date. On or before the
comment date, it is not necessary to
serve motions to intervene or protests
on persons other than the Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Comment Date: 5 p.m. Eastern Time
on June 12, 2008.

Kimberly D. Bose,

Secretary.

[FR Doc. E8—11505 Filed 5—21-08; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No.: 733-010]

Eric Jacobson; Notice of Intent to
Prepare an Environmental Assessment
and Notice of Scoping Meetings and
Site Visit and Soliciting Scoping
Comments

May 16, 2008.

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection.

a. Type of Application: Minor
License.

b. Project No.: 733-010.

c. Date Filed: April 9, 2008.

d. Applicant: Eric Jacobson.

e. Name of Project: Ouray
Hydroelectric Project.

f. Location: The project is located on
the Uncompahgre River in Ouray
County, Colorado. The project occupies
lands within the Uncompahgre National
Forest managed by the U.S. Forest
Service.

g. Filed Pursuant to: Federal Power
Act 16 U.S.C. 791 (a)-825(r).

h. Applicant Contact: Eric Jacobson,
P.O. Box 745, Telluride, CO 81435;
(970) 369-4662.

i. FERC Contact: Steve Hocking, (202)
502—8753 or steve.hocking@ferc.gov.

j. Deadline for filing scoping
comments: July 17, 2008.

All documents (original and eight
copies) should be filed with: Kimberly
D. Bose, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.

The Commission’s Rules of Practice
and Procedure require all intervenors
filing documents with the Commission
to serve a copy of that document on
each person on the official service list
for the project. Further, if an intervenor
files comments or documents with the
Commission relating to the merits of an
issue that may affect the responsibilities
of a particular resource agency, they
must also serve a copy of the document
on that resource agency.

Scoping comments may be filed
electronically via the Internet in lieu of
paper. The Commission strongly
encourages electronic filings. See 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site at http://www.ferc.gov under the
“e-Filing” link.

k. This application is not ready for
environmental analysis at this time.

1. Project Description: The project
consists of the following existing
facilities: (1) A 0.48-acre reservoir
formed by a masonry gravity dam with
an effective structural height of 19.7 feet
and a length of 70 feet consisting of a
51-foot-long non-overflow section and a
19-foot-wide overflow spillway, (2) a
6,130-foot-long pressure pipeline, (3) a
32- by 65-foot powerhouse containing
three turbine-generating units with a
total authorized capacity of 632 kW, and
(4) appurtenant facilities.

m. Locations of the Application: A
copy of the application is available for
review at the Commission in the Public
Reference Room or may be viewed on
the Commission’s Web site at http://
www.ferc.gov using the “eLibrary” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
assistance, contact FERC Online
Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or for TTY, (202)
502—-8659. A copy is also available for
inspection and reproduction by
contacting the applicant using the
contact information in item (h) above.

You may also register online at
http://www.ferc.gov/esubscribenow.htm
to be notified via e-mail of new filings
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and issuances related to this or other
pending projects. For assistance, contact
FERC Online Support.

n. Scoping Process: The Commission
intends to prepare a single
environmental assessment (EA) for the
project (no draft EA would be prepared)
in accordance with the National
Environmental Policy Act. The EA will
consider both site-specific and
cumulative environmental impacts and
reasonable alternatives to the proposed
action.

Scoping Meetings

Commission staff will hold two
scoping meetings in the vicinity of the
project at the time and place noted
below. The daytime meeting will focus
on resource agency, Indian tribes, and
non-governmental organization
concerns, while the evening meeting is
primarily for receiving input from the
public. We invite all interested
individuals, organizations, and agencies
to attend one or both of these meetings
and to assist staff in determining the
scope of the environmental issues to be
addressed in the environmental
assessment. The times and locations of
these meetings are as follows:

Evening Scoping Meeting

Date: June 16, 2008.

Time: 7 p.m. to 10 p.m. (MST).

Place: Ouray Community Center.

Address: 320 6th Avenue, Ouray,
Colorado 81427.

Daytime Scoping Meeting

Date: June 17, 2008.

Time: 9 a.m. to 2 p.m. (MST).

Place: Ouray Community Center.

Address: 320 6th Avenue, Ouray,
Colorado 81427.

Scoping Document 1 (SD1), which
outlines the subject areas to be
addressed in the environmental
assessment, was mailed to the
individuals and entities on the
Commission’s mailing list. Copies of
SD1 will be available at the scoping
meetings or may be viewed on the Web
at http://www.ferc.gov using the
“eLibrary” link (see item m above).
Based on all oral and written comments,
a Scoping Document 2 (SD2) may be
issued.

Site Visit

We will hold a site visit to the project
on Monday, June 16, 2008, from 8 a.m.
to about 12 noon. To attend the site
visit, meet at 8 a.m. at the valve house
parking lot at the Ouray Project in the
town of Ouray, Colorado. We will walk
about one mile to the project’s dam,
then return to the parking lot. We will
then drive to the project’s powerhouse

in Ouray. All participants are
responsible for their own transportation.

Note that Commission staff may hold
a site visit and/or meeting at the project
at a later date to discuss any project-
related effects to archaeological,
historic, or traditional cultural
properties.

Meeting Objectives

At the scoping meetings, staff will: (1)
Summarize the environmental issues
tentatively identified for analysis in the
EA; (2) solicit from meeting participants
all available information, especially
quantifiable data, on the resources at
issues; (3) encourage statements from
experts and the public on issues that
should be analyzed in the EA, including
viewpoints in opposition to, or in
support of, the staff’s preliminary views;
(4) determine the resource issues to be
addressed in the EA; and (5) identify
those issues that require a detailed
analysis, as well as those issues that do
not require a detailed analysis.

Meeting Procedures

Scoping meetings will be recorded by
a stenographer and will become part of
the Commission’s formal record for this
proceeding.

Individuals, organizations, and
agencies with environmental expertise
and concerns are encouraged to attend
the meetings and to assist staff in
defining and clarifying the issues to be
addressed in the EA.

Kimberly D. Bose,

Secretary.

[FR Doc. E8—-11508 Filed 5-21-08; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. PF08-13-000; Docket No.
PF08-16-000]

Southern Natural Gas Company;
Southeast Supply Header, LLC; Notice
of Intent To Prepare an Environmental
Assessment for the Proposed South
System Expansion lll Project and Joint
Pipeline Expansion Phase Il Project
and Request for Comments on
Environmental Issues

May 16, 2008.

The staff of the Federal Energy
Regulatory Commission (FERC or
Commission) will prepare an
environmental assessment (EA) that will
address the environmental impacts of
the South System Expansion III Project
(SSEIII Project) proposed by Southern

Natural Gas Company (SNG) and the
Joint Pipeline Expansion Phase II
Project (JPE Phase II Project) proposed
by Southeast Supply Header, LLC
(SESH); together they are referred to as
“the projects”’. The Commission will
use the EA in its decision-making
process to determine whether or not to
authorize the project. This notice
explains the scoping process we ! will
use to gather environmental input from
the public and interested agencies on
the projects. Your input will help the
Commission determine the issues that
need to be evaluated in the EA. Please
note that the scoping period will close
on June 16, 2008.

Details on how to submit written
comments are provided in the Public
Participation section of this notice.

If you are a landowner receiving this
notice, you may be contacted by a
pipeline company representative about
the acquisition of an easement to
construct, operate, and maintain the
proposed project facilities. Each
pipeline company would seek to
negotiate a mutually acceptable
agreement for its project. However, if
the projects are approved by the
Commission, that approval conveys
with it the right of eminent domain.
Therefore, if easement negotiations fail
to produce an agreement, the pipeline
company could initiate condemnation
proceedings in accordance with state
law.

This notice is being sent to affected
landowners; federal, state, and local
government agencies; elected officials;
environmental and public interest
groups; Native American tribes; other
interested parties; and local libraries
and newspapers. We encourage
government representatives to notify
their constituents of this planned
project and encourage them to comment
on their areas of concern.

A fact sheet prepared by the FERC
entitled “An Interstate Natural Gas
Facility on My Land? What Do I Need
To Know?” is available for viewing on
the FERC Internet Web site (http://
www.ferc.gov). This fact sheet addresses
a number of typically asked questions,
including the use of eminent domain
and how to participate in the FERC’s
proceedings.

Summary of the Proposed Projects

SNG and SESH propose to construct,
own, operate, and maintain certain
natural gas transportation facilities
within the states of Georgia, Alabama,
Mississippi, and Louisiana. The general

1¢We,” “us,” and “our” refer to the
environmental staff of the FERC’s Office of Energy
Projects.
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locations of the proposed pipeline and
compression facilities are shown in the
figures included as Appendix 1.2 The
purpose of the projects is to provide
natural gas transportation service to
Georgia Power Company’s (Georgia
Power) existing Plant McDonough.
Georgia Power is converting the Plant
McDonough electric generation from
coal-fueled to natural gas-fueled. The
SSEII Project would increase pipeline
capacity on SNG’s existing system to
serve Georgia Power, and SESH’s
proposed JPE Phase II Project would
provide the required additional
upstream transportation capacity.

SSEIII Project

SNG proposes to construct the SSEIII
Project in three phases. In addition to
the listed facilities, SNG would install a
cathodic protection system to mitigate
pipeline corrosion, an AC mitigation
system where the pipeline would be
near high voltage power lines, ten pig
launchers or receivers, and four
mainline valves.

Phase I would be constructed entirely
within the state of Georgia. The
construction of the meter station would
begin during the first quarter of 2010
and would have an in-service date in
the second quarter of 2010. SNG
proposes beginning construction of the
Phase I pipeline facilities in the second
quarter of 2010 and having an in-service
date during the fourth quarter of 2010.
The proposed facilities are listed below.

e The Plant McDonough Meter
Station would be constructed at
milepost (MP) 1.09 on SNG’s South
Atlanta-Austell Line in Fulton County,
Georgia.

e The Thomaston-Griffin Branch
Third Loop (Thomaston-Griffin Loop)
would consist of about 31.2 miles of 30-
inch-diameter pipeline loop parallel to
SNG’s existing 20-inch-diameter
Thomaston-Griffin Branch Second Loop
and two pipelines owned and operated
by Atlanta Gas Light Company between
Thomaston and Griffin, Georgia in
Upson, Lamar, and Spalding Counties.
The Thomaston-Griffin Loop would
extend from SNG’s existing Thomaston
Compressor Station (MP 0.0) in Upson
County to the interconnection with

2The appendices referenced in this notice are not
being printed in the Federal Register. Copies of all
appendices, other than Appendix 1 (maps), are
available on the Commission’s Web site at the
“eLibrary” link or from the Commission’s Public
Reference Room, 888 First Street, NE., Washington,
DC 20426, or call (202) 502—-8371. For instructions
on connecting to eLibrary refer to the Public
Participation section of this notice. Copies of the
appendices were sent to all those receiving this
notice in the mail. Requests for detailed maps of the
proposed facilities should be made directly to SNG
or SESH.

SNG’s existing Riverdale pipeline in
Spalding County (MPs 0.0 to 31.2).

¢ The South Atlanta-Austell
Replacement would consist of
replacement of about 10.9 miles of the
existing 18-inch-diameter South
Atlanta-Austell pipeline with a 30-inch-
diameter pipeline between Riverdale
and Union City in Fulton and Clayton
Counties, Georgia (MPs 0.0 to 10.9).

Phase II facilities would be
constructed within the state of
Mississippi. SNG proposes to begin
their construction during the fourth
quarter of 2010 and to have an in-
service date during the second quarter
of 2011. The proposed Phase II facilities
are listed below.

e The South Main Third Loop Line
(Gwinville Loop) would consist of about
9.5 miles of 36-inch-diameter pipeline
loop constructed adjacent to SNG’s
existing South Main System in Jefferson
Davis and Simpson Counties,
Mississippi. The Gwinville Loop would
extend from SNG’s existing Gwinville
Compressor Station near Gwinville,
Jefferson Davis County to a point near
Magee, Simpson County, Mississippi
(MPs 0.0 to 9.5).

e An additional 10,310 horsepower
(hp) of compression and associated
ancillary facilities would be installed at
SNG’s existing Bay Springs Compressor
Station in Jasper County, Mississippi.

Phase III facilities would be
constructed in the states of Mississippi,
Alabama, and Georgia. SNG proposes to
begin construction of these facilities
during the third quarter of 2011 and to
have an in-service date during the
second quarter of 2012. The proposed
Phase II facilities are listed below.

e The South Main Third Loop Line
(Enterprise Loop) would consist of
about 2.8 miles of 36-inch-diameter
pipeline loop constructed adjacent to
SNG’s existing 30-, 24-, and 18-inch-
diameter pipelines in Lauderdale
County, Mississippi. The Enterprise
Loop would extend between SNG’s
existing Enterprise and Bay Springs
Compressor Stations (MPs 89.6 to 92.6).

e The South Main Fourth Loop Line
(Gallion Loop) would consist of about
6.5 miles of 36-inch-diameter pipeline
loop constructed adjacent to SNG’s
existing 30-, 24-, and dual 18-inch-
diameter pipelines in Hale and Perry
Counties, Alabama. The Gallion Loop
would extend between SNG’s existing
Gallion and Selma Compressor Stations
(MPs 149.9 to 156.4).

e The South Main Fourth Loop Line
(Elmore Loop) would consist of about
11.7 miles of 36-inch-diameter pipeline
loop constructed adjacent to SNG’s
existing 30-, 24-, 18-, and 16-inch-
diameter pipelines in Elmore County,

Alabama. The Elmore Loop would
extend between SNG’s existing Elmore
and Auburn Compressor Stations (MPs
221.6 to 233.3).

¢ An additional 7,000 hp of
compression and associated ancillary
facilities would be installed at the
existing Ellerslie Compressor Station in
Harris County, Georgia.

JPE Phase II Project

SESH proposes the installation of
additional compression at two of its
existing compressor stations as
described below. SESH proposes
beginning construction of its facilities in
October 2009 and having an in-service
date in July 2010.

e An additional 13,000 hp of
compression and associated ancillary
facilities would be installed at its Delhi
Compressor Station in Richland Parish,
Louisiana.

¢ An additional 13,000 hp of
compression and associated ancillary
facilities would be installed at its
Gwinville Compressor Station in
Jefferson Davis County, Mississippi.

Land Requirements for Construction
SSEIII Project

The typical construction right-of-way
width for the SSEIII Project loop
pipelines would vary between 90 and
100 feet. The majority of this
construction right-of-way, however,
would overlap the existing permanent
rights-of-way of the adjacent pipelines.
Therefore, between zero and 30 feet of
additional temporary right-of-way
would be required for construction.
Construction of the South Atlanta-
Austell Replacement would be
accomplished within a 65- to 80-foot-
wide construction right-of-way and
would require up to 5 feet of additional
temporary right-of-way. The typical
construction right-of-way width through
wetlands would be reduced to 75 feet.
Following construction, SNG would
retain between zero and 20 feet of
additional permanent right-of-way for
operation.

Additional temporary extra
workspaces beyond the typical
construction right-of-way limits would
be required at certain feature crossings
(e.g., roads, railroads, wetlands, or
waterbodies, utilities), in areas with
steep side slopes, in association with
special construction techniques, for
topsoil segregation, and for pipe,
equipment, and contractor yards. SNG
would access its project construction
areas primarily along the existing
pipeline right-of-way and existing roads;
however, other access roads may be
required during construction.
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Construction of most of SNG’s
proposed aboveground facilities would
be completed within the construction
workspaces associated with pipeline
construction or within or adjacent to its
existing compressor station yards.
Operation of the proposed additional
compressor facilities would be within
the existing compressor station sites.
The proposed Plant McDonough Meter
Station would require about 1.0 acre for
construction and operation.

Based on preliminary information,
construction of SNG’s proposed project
facilities would affect about 867.5 acres
including the proposed meter station.
Operation of the SSEIII Project would
require about 45.4 acres as permanent
right-of-way that would be restored as
open land or as industrial where
aboveground facilities would be
operated. The remaining 822.1 acres of
temporary workspaces would be
restored and would return to previous
land use. These totals do not include the
temporary land requirements for access
roads or contractor, pipe, or equipment
yards.

JPE Phase II Project

SESH would require about 56.0 acres
for construction of the compressor
additions at both project locations of
which about 44.0 acres would be
required at the Delhi Compressor
Station and about 12.0 acres would be
required at the Gwinville Compressor
Station. Operation of the proposed
facilities would not require any
additional land outside the existing
compressor station sites. Access to both
construction areas would be along the
permanent compressor station access
roads. No new temporary or permanent
roads would be required.

Total Land Requirements

The total land requirements for the
projects would be 923.5 acres for
construction and about 45.4 acres for
operation. The remaining 878.1 acres of
temporary workspace (including all
temporary construction rights-of-way,
extra workspaces, and pipe and
contractor yards) would be restored and
allowed to revert to its former use.

The EA Process

The National Environmental Policy
Act (NEPA) requires the Commission to
take into account the environmental
impacts that could result from an action
when it considers whether or not an
interstate natural gas pipeline should be
approved. The FERC will use the EA to
consider the environmental impact that
could result if the Projects are
authorized under section 7 of the
Natural Gas Act. NEPA also requires us

to discover and address concerns the
public may have about proposals to be
considered by the Commission. This
process is referred to as “scoping.” The
main goal of the scoping process is to
focus the analysis in the EA on the
important environmental issues. With
this Notice of Intent, the Commission
staff is requesting public comments on
the scope of the issues to be addressed
in the EA. All comments received will
be considered during preparation of the
EA.

In the EA we will discuss impacts that
could occur as a result of the
construction and operation of the
proposed project under these general
headings:

¢ Geology and soils;

e Land use;

o Water resources, fisheries, and
wetlands;

e Cultural resources;

o Vegetation and wildlife;

e Threatened and endangered
species;

e Air quality and noise;

e Hazardous waste; and

¢ Public safety.

In the EA, we will also evaluate
possible alternatives to the proposed
projects or portions of the projects, and
make recommendations on how to
lessen or avoid impacts on affected
resources.

Although no formal application has
been filed, the FERC staff has already
initiated its NEPA review under its
NEPA Pre-filing Process. The purpose of
the Pre-filing Process is to encourage the
early involvement of interested
stakeholders and to identify and resolve
issues before an application is filed with
the FERC.

Public Participation

You can make a difference by
providing us with your specific
comments or concerns about the
proposed project. By becoming a
commentor, your concerns will be
addressed in the EA and considered by
the Commission. Your comments
should focus on the potential
environmental effects, reasonable
alternatives (including alternative
facility sites and pipeline routes), and
measures to avoid or lessen
environmental impact. The more
specific your comments, the more useful
they will be. To ensure that your
comments are timely and properly
recorded, please carefully follow these
instructions:

e Send an original and two copies of
your letter to: Kimberly D. Bose,
Secretary, Federal Energy Regulatory
Commission, 888 First St., NE., Room
1A, Washington, DC 20426.

¢ Label one copy of your comments
for the attention of Gas Branch 2.

¢ Reference Docket No. PF08-13-000
for SNG’s proposed SSEIII Project and
PF08-16—000 for SESH’s proposed JPE
Phase II Project on the original and both
copies.

e Mail your comments so that they
will be received in Washington, DC on
or before June 16, 2008.

Please note that the Commission
strongly encourages electronic filing of
any comments or interventions or
protests to this proceeding. See 18 Code
of Federal Regulations
385.2001(a)(1)(iii) and the instructions
on the Commission’s Internet Web site
at http://www.ferc.gov under the link to
“Documents and Filings” and “eFiling.”
eFiling is a file attachment process and
requires that you prepare your
submission in the same manner as you
would if filing on paper, and save it to
a file on your hard drive. New eFiling
users must first create an account by
clicking on “Sign up” or “‘eRegister.”
You will be asked to select the type of
filing you are making. This filing is
considered a “Comment on Filing.” In
addition, there is a “Quick Comment”
option available, which is an easy
method for interested persons to submit
text only comments on a project. The
Quick-Comment User Guide can be
viewed at http://www.ferc.gov/docs-
filing/efiling/quick-comment-guide.pdf.
Quick Comment does not require a
FERC eRegistration account; however,
you will be asked to provide a valid e-
mail address. All comments submitted
under either eFiling or the Quick
Comment option are placed in the
public record for the specified docket or
project number(s).

We might mail the EA for comment.
If you are interested in receiving it,
please return the Information Request
(Appendix 3). If you do not return the
Information Request, you will be taken
off the mailing list.

Additional Information

Additional information about the
project is available from the
Commission’s Office of External Affairs,
at 1-866—208—-FERC (3372) or on the
FERC Internet Web site (http://
www.ferc.gov) using the “‘eLibrary link.”
Click on the eLibrary link, select
“General Search” and enter the project
docket number excluding the last three
digits (i.e., PF06-1) in the “Docket
Number” field. Be sure you have
selected an appropriate date range. For
assistance, please contact FERC Online
Support at
FERCOnlineSupport@ferc.gov or toll
free at 1-866—208-3676, or TTY, contact
(202) 502—8659. The eLibrary link on
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the FERC Internet Web site also
provides access to the texts of formal
documents issued by the Commission,
such as orders, notices, and rule
makings.

In addition, the FERC now offers a
free service called eSubscription that
allows you to keep track of all formal
issuances and submittals in specific
dockets. This can reduce the amount of
time you spend researching proceedings
by automatically providing you with
notification of these filings, document
summaries, and direct links to the
documents. To register for this service,
go to http://www.ferc.gov/
esubscribenow.htm.

SNG has established an Internet Web
site for the SSEIII Project at http://
www.elpaso.com/sse3/default.shtm. The
Web site includes a description of the
project, a map of the proposed pipeline
route, and contact information. You may
also use SNG’s toll free telephone
number, 1-800-622-4481 to ask
questions about the SSEIII Project.

SESH has also established an Internet
Web site for the JPE Phase II Project at
http://www.spectraenergy.com/
businesses/projects/sesh/. The SESH
Web site includes contact information
and information about its proposed
project. You may also use SESH’s toll
free telephone number, 1-888—-312—
7374, to ask questions about the JPE
Phase II Project.

Kimberly D. Bose,

Secretary.

[FR Doc. E8—-11509 Filed 5-21-08; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket Nos. ER08-536—-000; ER08-537—
001; ER08-536-002]

Polytop Corporation; Notice of
Issuance of Order

May 16, 2008.

Polytop Corporation (Polytop) filed an
application for market-based rate
authority, with an accompanying tariff.
The proposed market-based rate tariff
provides for the sale of energy and
capacity at market-based rates. Polytop
also requested waivers of various
Commission regulations. In particular,
Polytop requested that the Commission
grant blanket approval under 18 CFR
Part 34 of all future issuances of
securities and assumptions of liability
by Polytop.

On May 16, 2008, pursuant to
delegated authority, the Director,

Division of Tariffs and Market
Development—West, granted the
requests for blanket approval under Part
34 (Director’s Order). The Director’s
Order also stated that the Commission
would publish a separate notice in the
Federal Register establishing a period of
time for the filing of protests.
Accordingly, any person desiring to be
heard concerning the blanket approvals
of issuances of securities or assumptions
of liability by Polytop, should file a
protest with the Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426, in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure. 18 CFR 385.211, 385.214
(2004). The Commission encourages the
electronic submission of protests using
the FERC Online link at http://
www.ferc.gov.

Notice is hereby given that the
deadline for filing protests is June 16,
2008.

Absent a request to be heard in
opposition to such blanket approvals by
the deadline above, Polytop is
authorized to issue securities and
assume obligations or liabilities as a
guarantor, indorser, surety, or otherwise
in respect of any security of another
person; provided that such issuance or
assumption is for some lawful object
within the corporate purposes of
Polytop, compatible with the public
interest, and is reasonably necessary or
appropriate for such purposes.

The Commission reserves the right to
require a further showing that neither
public nor private interests will be
adversely affected by continued
approvals of Polytop’s issuance of
securities or assumptions of liability.

Copies of the full text of the Director’s
Order are available from the
Commission’s Public Reference Room,
888 First Street, NE., Washington, DC
20426. The Order may also be viewed
on the Commission’s Web site at
http://www.ferc.gov, using the eLibrary
link. Enter the docket number excluding
the last three digits in the docket
number filed to access the document.
Comments, protests, and interventions
may be filed electronically via the
Internet in lieu of paper. See, 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s Web site under the
“e-Filing” link. The Commission
strongly encourages electronic filings.

Kimberly D. Bose,

Secretary.

[FR Doc. E8-11510 Filed 5-21-08; 8:45 am]
BILLING CODE 6717-01-P

ENVIRONMENTAL PROTECTION
AGENCY

[Docket ID Number EPA-HQ-OAQPS—-2004—
0073; FRL—-8569-4]

Agency Information Collection
Activities; Proposed Collection;
Comment Request; Requirements for
Control Technology Determinations for
Constructed and Reconstructed Major
Sources of Hazardous Air Pollutants;
EPA ICR No. 1658.05, OMB Control No.
2060-0373

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.), this document announces
that EPA is planning to submit a request
to renew an existing approved
Information Collection Request (ICR) to
the Office of Management and Budget
(OMB). This is a request to renew an
existing approved collection. This ICR is
scheduled to expire on October 31,
2008. Before submitting the ICR to OMB
for review and approval, EPA is
soliciting comments on specific aspects
of the proposed information collection
as described below.

DATES: Comments must be submitted on
or before July 21, 2008.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
OAR-2004-0073, by one of the
following methods:

e http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

e E-mail: a-and-r-docket@epa.gov,
Attention Docket ID No. EPA-HQ-
OAR-2004-0073.

e Fax: (202) 566—1741, Attention
Docket ID No. EPA-HQ-OAR-2004—
0073.

e Mail: U.S. Environmental
Protection Agency, EPA West (Air
Docket), 1200 Pennsylvania Ave., NW.,
Room 3334, Mail Code: 6102T,
Washington, DC 20460, Attention E-
Docket ID No. EPA-HQ-OAR-2004—
0073.

e Hand Delivery: Air and Radiation
Docket and Information Center, U.S.
Environmental Protection Agency, 1301
Constitution Ave., NW., Room 3334,
Mail Code: 6102T, Washington, DC
20460, Attention Docket ID No. EPA-
HQ-OAR-2004—-0073. Such deliveries
are only accepted during the Docket’s
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-OAR-2004—
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0073. The EPA’s policy is that all
comments received will be included in
the public docket without change and
may be made available online at
http://www.regulations.gov, including
any personal information provided,
unless the comment includes
information claimed to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Do not submit
information that you consider to be CBI
or otherwise protected through http://
www.regulations.gov, or e-mail. Send or
deliver information identified as CBI
only to the following address: Mr.
Roberto Morales, OAQPS Document
Control Officer, U.S. EPA (C404-02),
Attention Docket ID No. EPA-HQ-
OAR-2004-0073, Research Triangle
Park, NC 27711. Clearly mark the part
or all of the information that you claim
to be CBI. The http://
www.regulations.gov Web site is an
“anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

FOR FURTHER INFORMATION CONTACT: Rick
Colyer, U.S. EPA, Office of Air Quality
Planning and Standards, Sector Policy
and Programs Division, Program Design
Group, D205-02, Research Triangle
Park, North Carolina 27711, telephone
number (919) 541-5262, e-mail
colyer.rick@epa.gov.

SUPPLEMENTARY INFORMATION:

How Can I Access the Docket and/or
Submit Comments?

EPA has established a public docket
for this ICR under docket ID number
EPA-HQ-OAR-2004-0073. The docket
is available for online viewing at
http://www.regulations.gov, or in person
viewing at the EPA Docket Center,
Public Reading Room, EPA West, Room
3334, 1301 Constitution Avenue, NW.,

Washington, DC. The Public Reading
Room is open from 8 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the Air
Docket is (202) 566—1742.

Use http://www.regulations.gov to
obtain a copy of the draft collection of
information, submit or view public
comments, access the index listing of
the contents of the docket, and to access
those documents in the public docket
that are available electronically. Once in
the system, select “‘search,” then key in
the docket ID number identified in this
document.

What Information Is EPA Particularly
Interested In?

Pursuant to section 3506(c)(2)(A) of
the Paperwork Reduction Act (PRA),
EPA is soliciting comments and
information to enable it to:

(i) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Agency, including
whether the information will have
practical utility;

(ii) evaluate the accuracy of the
Agency'’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

(iii) enhance the quality, utility, and
clarity of the information to be
collected; and

(iv) minimize the burden of the
collection of information on those who
are to respond, including the use of
appropriate automated electronic,
mechanical, or other technological
collection techniques or other forms of
information technology, e.g., permitting
electronic submission of responses. In
particular, EPA is requesting comments
from very small businesses (those that
employ less than 25) or examples of
specific additional efforts that EPA
could make to reduce the paperwork
burden for very small businesses
affected by this collection.

What Should I Consider When I
Prepare My Comments for EPA?

You may find the following
suggestions helpful for preparing
comments:

1. Explain your views as clearly as
possible and provide specific examples.

2. Describe any assumptions that you
used.

3. Provide copies of any technical
information and/or data you used that
support your views.

4. If you estimate potential burden or
costs, explain how you arrived at the
estimate that you provide.

5. Offer alternative ways to improve
the collection activity.

6. Make sure to submit your
comments by the deadline identified
under DATES.

7. To ensure proper receipt by EPA,
be sure to identify the docket ID number
assigned to this action in the subject
line on the first page of your response.
You may also provide the name, date,
and Federal Register citation.

To What Information Collection
Activity or ICR Does This Apply?

Affected entities: Owners or operators
who construct or reconstruct a major
source of HAP emissions must comply
with any applicable MACT standard.
Where no MACT standard exists, a case-
by-case determination of MACT (case-
by-case MACT) under CAA section
112(g) must be made. The owner or
operator is responsible for obtaining
such a case-by-case MACT
determination.

State, local, and Tribal agencies with
operating permit programs that have
been approved by EPA will review
information submitted by sources under
the CAA section 112(g) provisions.
These permitting agencies must
determine the level of control that will
be necessary to meet case-by-case
MACT requirements for new sources.
Finally, EPA will review a percentage of
the determinations in order to provide
oversight of the various State, local, and
Tribal permitting authorities.

Title: Information Collection Request
for 40 CFR part 63 Regulations
Governing Constructed and
Reconstructed Major Sources.

ICR numbers: EPA ICR No. 1658.05,
OMB Control No. 2060-0373.

ICR status: EPA ICR No. 1658.04
expires on October 31, 2008. An Agency
may not conduct or sponsor, and a
person is not required to respond to, a
collection of information, unless it
displays a currently valid OMB control
number. The OMB control numbers for
EPA’s regulations in title 40 of the CFR,
after appearing in the Federal Register
when approved, are listed in 40 CFR
part 9, are displayed either by
publication in the Federal Register or
by other appropriate means, such as on
the related collection instrument or
form, if applicable. The display of OMB
control numbers in certain EPA
regulation is consolidated in 40 CFR
part 9.

Abstract: Section 112(g)(2)(B) of the
Clean Air Act as amended in 1990
(CAA) requires that maximum
achievable control technology (MACT)
standards be met by constructed or
reconstructed major sources of
hazardous air pollutants (HAP). Where
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no applicable emission limit has been
set, the MACT determination shall be
made on a case-by-case basis. The
source owner or operator must submit
certain information to allow the
permitting authority to perform a case-
by-case MACT determination (40 CFR
63.43(e)). Permitting agencies, either
State, local, Tribal or Federal, review
information submitted and make case-
by-case MACT determinations. Specific
activities and requirements are listed
and described in the Supporting
Statement for the ICR.

Burden Statement: Burden means the
total time, effort, or financial resources
expended by persons to generate,
maintain, retain, or disclose or provide
information to or for a Federal agency.
This includes the time needed to review
instructions; develop, acquire, install,
and utilize technology and systems for
the purposes of collecting, validating,
and verifying information, processing
and maintaining information, and
disclosing and providing information;
adjust the existing ways to comply with
any previously applicable instructions
and requirements; train personnel to be
able to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information. The reporting
and recordkeeping burden was
estimated as follows:

Estimated Number of Industry
Respondents: 73.

Frequency of Response: Once.

Estimated total average number of
responses for each respondent: One title
V permit application or amendment, or
a notification of MACT approval.

Estimated Total Annual Burden
Hours: 6,437.

Estimated Total Annual Cost:
$432,503.

Are There Changes in the Estimates
from the Last Approval?

Primarily, the decrease in burden is
due to the completion of setting MACT
standards for the source category list.
Therefore our revised estimate of
burden is smaller than that estimated in
the last ICR.

What is the Next Step in the Process for
This ICR?

EPA will consider any comments
received and amend the ICR as
appropriate. The final ICR package will
then be submitted to OMB for review
and approval pursuant to 5 CFR
1320.12. At that time, EPA will issue
another Federal Register notice
pursuant to 5 CFR 1320.5(a)(1)(iv) to
announce the submission of the ICR to
OMB and the opportunity to submit
additional comments to OMB. If you
have any questions about this ICR or the
approval process, please contact the
person listed under FOR FURTHER
INFORMATION CONTACT.

Dated: May 15, 2008.

Jenny N. Edmonds,

Acting Director, Office of Air Quality Planning
and Standards.

[FR Doc. E8-11489 Filed 5-21-08; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-R01-OW-2008-0212; FRL-8569-8]
Massachusetts Marine Sanitation

Device Standard—Notice of
Determination

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of Determination.

SUMMARY: The Regional Administrator
of the Environmental Protection
Agency—New England Region, has
determined that adequate facilities for
the safe and sanitary removal and
treatment of sewage from all vessels are
reasonably available for the state waters
of Scituate, Marshfield, Cohasset, and
the tidal portions of the North and
South Rivers.

ADDRESSES: Docket: All documents in
the docket are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copy-righted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available electronically in
http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: Ann
Rodney, U.S. Environmental Protection
Agency—New England Region, One
Congress Street, Suite 1100, COP,
Boston, MA 02114-2023. Telephone:
(617) 918-0538. Fax number: (617) 918—
1505. E-mail address:
Rodney.ann@epa.gov.

SUPPLEMENTARY INFORMATION: This
Notice of Determination is for the state
waters of Scituate, Marshfield, Cohasset,
and the tidal portions of the North and
South Rivers. The area of designation
includes:

Latitude

Waterbody/general area

Longitude

Northern extent of Green Harbor at the Rt 139 CAUSEWAY ........cccceviiiiiiiiiieree e

42°05'11” N

70°39°03” W.

South and west along the South River to the Willow Street Bridge .. 42°05'34” N ... 70°42'43” W.
South and west along the North River to Columbia Road Bridge ..... 42°06'26” N ... 70°48'31” W.
South along the navigable extent of the GUIf RIVEr ...........cccoiiiiiiiiiii e 42°13'30” N ........ 70°47°06” W.
The NDA boundary also includes boundaries, westward of a delineation
coastal waters within municipal that extends from:
Waterbody/general area Latitude Longitude

Marshfield municipal DOUNTAIY ..........coocuiiiiii e s 42°04'22” N ........ 70°38'54” W.
East to navigational marker R “2GH” located off Howland Ledge .........cccccoriiiiiiiiiniiiiccecceeieeee 42°04'36” N ... 70°36'48” W.
North to navigational marker G “21” F1 G 4 S. Whistle located east of Minot Light .............ccccceceeee 42°16'33” N ... 70°42'20” W.
Northwest on a heading to Thieves Ledge G “1” QG WhIstle ........cccccoreiiriiiinereeee e 42°19’ 33"N ... 70°49" 50” W.
To Cohasset muniCipal DOUNGANY ........ooiiiiiiiiiie et 42°18'34” N ... 70°47'25” W.
Southwest to Cohasset municipal BOUNANY .........cooiiiiiiiiiiie e 42°15'53” N ........ 70°49'34” W.
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On April 11, 2008, notice was
published that the Commonwealth of
Massachusetts had petitioned the
Regional Administrator, Environmental
Protection Agency, to determine that
adequate facilities for the safe and
sanitary removal and treatment of
sewage from all vessels are reasonably
available for the state waters of Scituate,
Marshfield, Cohasset, and the tidal
portions of the North and South Rivers.
No comments were received on this
petition.

The petition was filed pursuant to
Section 312(f)(3) of Public Law 92-500,
as amended by Public Laws 95-217 and
100—4, for the purpose of declaring
these waters a “No Discharge Area”
(NDA).

Section 312(f)(3) states: After the
effective date of the initial standards
and regulations promulgated under this
section, if any State determines that the
protection and enhancement of the
quality of some or all of the waters
within such States require greater
environmental protection, such State
may completely prohibit the discharge
from all vessels of any sewage, whether
treated or not, into such waters, except
that no such prohibition shall apply
until the Administrator determines that
adequate facilities for the safe and
sanitary removal and treatment of
sewage from all vessels are reasonably
available for such water to which such
prohibition would apply.

The information submitted to EPA by
the Commonwealth of Massachusetts

certifies that there are ten pumpout
facilities located within the proposed
area. A list of the facilities, with phone
numbers, locations, and hours of
operation is appended at the end of this
determination.

Based on the examination of the
petition, its supporting documentation,
and information from site visits
conducted by EPA New England staff,
EPA has determined that adequate
facilities for the safe and sanitary
removal and treatment of sewage from
all vessels are reasonably available for
the area covered under this
determination.

This determination is made pursuant
to Section 312(f)(3) of Public Law 92—
500, as amended by Public Laws 95-217
and 100—4.

PUMPOUT FACILITIES WITHIN PROPOSED NO DISCHARGE AREA

Name Location Contact info Hours wl\gteearndlgg\tlh
Cohasset Harbormaster ...... Cohasset Harbor ................. (781) 383-0863 .................. 15 May—1 Nov .......cceceeeeeee. N/A.
VHF 10, 16 oo 9:00 a.m.—9:00 p.m. . Boat Service.
Cole Parkway Marina .......... Scituate Harbor ...........c....... (781) 545-2130 .....coeeneee. 15 May—15 October .... 6 ft.
VHF 9 e 8:00 a.m.—4:00 p.m. ............
Harbor Mooring Service ...... North and South Rivers ...... (781) 544-3130 .....cceecueneeee. 15 April-1 November .......... N/A.
Cell (617) 281-4365 ........... Service provided on-call ..... Boat Service.
VHF 9 o
James Landing Marina ........ Herring River, Scituate ....... (781) 545-3000 .......cccuen.ee. 1 May—15 Oct ....ccccvveveeennee. 6 ft.
8 am.—4:30 p.m. ..coooeienes
Waterline Mooring ............... Scituate Harbor ................... (781) 545-4154 .................. 15 May-15 Oct ..... N/A.
VHF 9,16 ..o 8 am.-5pm. ... .... | Boat Service.
Or by appointment ..............
Green Harbor Town Pier ..... Green Harbor, Marshfield ... | (781) 834-5541 .................. 1 April-15 Nov 24/7 Self- 4 ft.
VHF 9, 16 ..o Serve 15 May-30 Sept.
Attendant Service 8 a.m.—
11:30 p.m..
Bridgewaye Marina .............. South River, Marshfield ...... (781) 837-9343 15 June—-15 October ........... 6 ft.
VHF 9, 11 .......... 9-5PM i
Erickson’s Marina ................ South River, Marshfield ...... (781) 8372687 15 March—15 November ..... 4 ft.
8am-=5pm. ..ienns
White’s Ferry Marina ........... South River, Marshfield ...... (781) 837-9343 .......cceeee. 15 June—15 October 4 ft.
VHF 9, 11 e 9-5PpM it
Mary’s Boat Livery ............... North River, Marshfield ....... (781) 8372322 .........c.c...... 15 May—1 Oct ... 4 ft.
VHF 9,16 ..o 8 a.m—4 p.m. ...
**Marshfield Yacht Club ...... South River, Marshfield ...... TBA s TBA ... TBA.
**South River Boat Ramp ... | South River, Marshfield ...... TBA e TBA e TBA.

**Pending facilities.

Dated: May 14, 2008.
Robert W. Varney,
Regional Administrator, Region 1.
[FR Doc. E8-11485 Filed 5-21-08; 8:45 a.m.]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OAR-2008-0380; FRL—-8569-5]

Notice of Receipt of a Request From
the State of Texas for a Waiver of a
Portion of the Renewable Fuel
Standard

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In accordance with section
211(0)(7) of the Clean Air Act (the Act),
42 U.S.C. 7545(0)(7), EPA is issuing a

notice of receipt of a request for a
waiver of 50 percent of the renewable
fuel standard (RFS) “mandate for the
production of ethanol derived from
grain.” The request has been made by
the Governor of the State of Texas.
Section 211(0)(7)(A) of the Act allows
the Administrator of the EPA to grant
the waiver if implementation of the
national RFS requirements would
severely harm the economy or
environment of a state, a region, or the
United States, or if EPA determines that
there is inadequate domestic supply of
renewable fuel. EPA is required by the
Act to provide public notice and
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opportunity for comment on this
request.

DATES: Comments. Written comments
must be received on or before June 23,
2008.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
OAR-2008-0380, by one of the
following methods:

e http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

e E-mail: a-and-r-docket@epa.gov.

e Fax:(202) 566—1741.

e Mail: Air and Radiation Docket,
Docket ID No. EPA-HQ-OAR-2008—
0380, Environmental Protection Agency,
Mailcode: 6102T, 1200 Pennsylvania
Avenue, NW., Washington, DC 20460.
Please include a total of two copies.

e Hand Delivery: EPA Docket Center,
Public Reading Room, EPA West
Building, Room 3334, 1301 Constitution
Avenue, NW., Washington, DC 20460.
Such deliveries are only accepted
during the Docket’s normal hours of
operation, and special arrangements
should be made for deliveries of boxed
information.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-OAR-2008—
0380. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of

encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

FOR FURTHER INFORMATION CONTACT:
James W. Caldwell, Office of
Transportation and Air Quality,
Mailcode: 6406], Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460;
telephone number: (202) 343-9303; fax
number: (202) 343—2802; e-mail address:
caldwell.jim@epa.gov.

SUPPLEMENTARY INFORMATION:

(A) How Can I Access the Docket and/
or Submit Comments?

EPA has established a public docket
for this ICR under Docket ID No. EPA—
HQ-OAR-2008-0380, which is
available for online viewing at http://
www.regulations.gov, or in person
viewing at the EPA/DC Docket Center
Public Reading Room, 1301 Constitution
Avenue, NW., Room 3334, Washington,
DC. The EPA/DC Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Reading Room is 202-566—1744, and the
telephone number for the Air and
Radiation Docket is 202—566—1742.

Use http://www.regulations.gov to
obtain a copy of the waiver request,
submit or view public comments, access
the index listing of the contents of the
docket, and to access those documents
in the public docket that are available
electronically. Once in the system,
select ““search,” then key in the docket
ID number identified in this document.

(B) What Information Is EPA
Particularly Interested In?

On April 25, 2008, the Governor of
Texas submitted a request to the
Administrator under section 211(o) of
the Act for a waiver of 50 percent of the
RFS “mandate for the production of
ethanol derived from grain.” The
request includes statements regarding
the economic impact of higher corn
prices in Texas. This request has been
placed in the public docket.

Pursuant to section 211(0)(7) of the
Act, EPA specifically solicits comments
and information to enable the
Administrator to determine if the
statutory basis for a waiver of the
national RFS requirements has been met
and, if so, the extent to which EPA
should exercise its discretion to grant a
waiver. Section 211(0)(7) of the Act
allows the Administrator, in
consultation with the Secretary of
Agriculture and the Secretary of Energy,
to waive the requirements of the

national RFS at 40 CFR 80.1105, in
whole or in part, upon petition by one
or more States. A waiver may be granted
if the Administrator determines, after
public notice and an opportunity for
public comment, that implementation of
the RFS requirements would severely
harm the economy or environment of a
state, a region, or the United States; or
that there is an inadequate domestic
supply of renewable fuel. The
Administrator, in consultation with the
Secretary of Agriculture and the
Secretary of Energy, shall approve or
disapprove a State petition for a waiver
within 90 days of receiving it. If a
waiver is granted, it can last no longer
than one year unless it is renewed by
the Administrator after consultation
with the Secretary of Agriculture and
the Secretary of Energy. The RFS for
2008 was published in the Federal
Register on February 14, 2008 (73 FR
8665) and was intended to lead to the
use of nine (9) billion gallons of
renewable fuel in 2008.

EPA requests comment on any matter
that might be relevant to EPA’s action
on the petition, specifically including
(but not limited to) information that will
enable EPA to:

(a) Evaluate whether compliance with
the RFS is causing severe harm to the
economy of the State of Texas;

(b) evaluate whether the relief
requested will remedy the harm;

(c) determine to what extent, if any,

a waiver approval would change
demand for ethanol and affect corn or
feed prices; and

(d) determine the date on which a
waiver should commence and end if it
were granted.

In addition to inviting comments on
the above issues, EPA recognizes that it
has discretion in deciding whether to
grant a waiver, as the statute provides
that “[tlhe Administrator * * * may
waive the requirements of [section
211(0)(2)] in whole or in part”
(emphasis supplied) if EPA determines
that the severe harm criteria has been
met. EPA also recognizes that a waiver
would involve reducing the national
volume requirements under section
211(0)(2), which would have effects in
areas of the country other than Texas,
including areas that may be positively
impacted by the RFS requirements.
Given this, EPA invites comment on all
issues relevant to deciding whether and
how to exercise its discretion under this
provision, including but not limited to
the impact of a waiver on other regions
or parts of the economy, on the
environment, on the goals of the
renewable fuel program, on appropriate
mechanisms to implement a waiver if a
waiver were determined to be
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appropriate, and any other matters
considered relevant to EPA’s exercise of
discretion under this provision.

Commenters should include data or
specific examples in support of their
comments in order to aid the
Administrator in determining whether
to grant or deny the waiver. Data that
shows a quantitative link between the
use of corn for ethanol and corn prices,
and on the impact of the RFS mandate
on the amount of ethanol produced,
would be especially helpful.

Dated: May 16, 2008.
Robert J. Meyers,

Principal Deputy Assistant Administrator,
Office of Air and Radiation.

[FR Doc. E8-11486 Filed 5-21-08; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

Public Information Collection
Requirement Submitted to OMB for
Review and Approval, Comments
Requested

May 19, 2008.

SUMMARY: The Federal Communications
Commission, as part of its continuing
effort to reduce paperwork burden,
invites the general public and other
Federal agencies to take this
opportunity to comment on the
following information collection, as
required by the Paperwork Reduction
Act of 1995, Public Law 104-13. An
agency may not conduct or sponsor a
collection of information unless it
displays a currently valid control
number. No person shall be subject to
any penalty for failing to comply with

a collection of information subject to the
Paperwork Reduction Act (PRA) that
does not display a valid control number.
Comments are requested concerning: (a)
Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Commission, including whether the
information shall have practical utility;
(b) the accuracy of the Commission’s
burden estimate; (c) ways to enhance
the quality, utility, and clarity of the
information collected; and (d) ways to
minimize the burden of the collection of
information on the respondents,
including the use of automated
collection techniques or other forms of
information technology.

DATES: Written Paperwork Reduction
Act (PRA) comments should be
submitted on or before June 23, 2008. If
you anticipate that you will be
submitting comments, but find it
difficult to do so within the period of

time allowed by this notice, you should
advise the contacts listed below as soon
as possible.

ADDRESSES: Direct all PRA comments to
Nicholas A. Fraser, Office of
Management and Budget, via Internet at
Nicholas_A._Fraser@omb.eop.gov or via
fax at (202) 395-5167 and to Cathy
Williams, Federal Communications
Commission, Room 1-C823, 445 12th
Street, SW., Washington, DC or via
Internet at Cathy. Williams@fcc.gov or
PRA@fcc.gov. To view a copy of this
information collection request (ICR)
submitted to OMB: (1) Go to the Web
page http://www.reginfo.gov/public/do/
PRAMain; (2) look for the section of the
Web page called “Currently Under
Review;” (3) click on the downward-
pointing arrow in the “Select Agency”
box below the “Currently Under
Review” heading; (4) select “Federal
Communications Commission” from the
list of agencies presented in the ““Select
Agency” box; (5) click the “Submit”
button to the right of the “Select
Agency” box; and (6) when the list of
FCC ICRs currently under review
appears, look for the title of this ICR (or
its OMB control number, if there is one)
and then click on the ICR Reference
Number to view detailed information
about this ICR.

FOR FURTHER INFORMATION CONTACT: For
additional information or copies of the
information collection(s), contact Cathy
Williams at (202) 418-2918.
SUPPLEMENTARY INFORMATION:

OMB Control Number: 3060—0009.

Title: Application for Consent to
Assignment of Broadcast Station
Construction Permit or License or
Transfer of Control of Corporation
Holding Broadcast Station Construction
Permit or License.

Form Number: FCC Form 316.

Type of Review: Revision of a
currently approved collection.

Respondents: Business or other for-
profit entities; Not-for-profit
institutions; State, local or Tribal
government.

Number of Respondents and
Responses: 750 respondents, 750
responses.

Frequency of Response: On occasion
reporting requirement.

Obligation To Respond: Required to
obtain benefits—Statutory authority for
this collection of information is
contained in Sections 154(i) and 310(d)
of the Communications Act of 1934, as
amended.

Estimated Time per Response: 1-4
hours.

Total Annual Burden: 855 hours.

Total Annual Costs: $425,150.

Confidentiality: No need for
confidentiality required.

Privacy Impact Assessment: No
impact(s).

Needs and Uses: On March 17, 2005,
the Commission released a Second
Order on Reconsideration and Further
Notice of Proposed Rulemaking,
Creation of a Low Power Radio Service,
MB Docket No. 99-25 (FCC 05-75). The
Further Notice of Proposed Rulemaking
(“FNPRM”) proposed to permit the
assignment or transfer of control of Low
Power FM (LPFM) authorizations where
there is a change in the governing board
of the permittee or licensee or in other
situations corresponding to the
circumstances described above. This
proposed rule was subsequently
adopted in a Third Report and Order
and Second Further Notice of Proposed
Rulemaking, MB Docket No. 99-25 (FCC
07-204) (Third Report and Order),
released on December 11, 2007.

FCC Form 316 has been revised to
encompass the assignment and transfer
of control of LPFM authorizations, as
proposed in the FNPRM and
subsequently adopted in the Third
Report and Order, and to reflect the
ownership and eligibility restrictions
applicable to LPFM permittees and
licensees.

Filing of the FCC Form 316 is
required when applying for authority for
assignment of a broadcast station
construction permit or license, or for
consent to transfer control of a
corporation holding a broadcast station
construction permit or license where
there is little change in the relative
interest or disposition of its interests;
where transfer of interest is not a
controlling one; there is no substantial
change in the beneficial ownership of
the corporation; where the assignment is
less than a controlling interest in a
partnership; where there is an
appointment of an entity qualified to
succeed to the interest of a deceased or
legally incapacitated individual
permittee, licensee or controlling
stockholder; and, in the case of LPFM
stations, where there is a voluntary
transfer of a controlling interest in the
licensee or permittee entity. In addition,
the applicant must notify the
Commission when an approved transfer
of control of a broadcast station
construction permit or license has been
consummated.

OMB Control Number: 3060-0031.

Title: Application for Consent to
Assignment of Broadcast Station
Construction Permit or License;
Application for Consent to Transfer
Control of Entity Holding Broadcast
Station Construction Permit or License;
Section 73.3580, Local Public Notice of
Filing of Broadcast Applications.
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Form Number: FCC Form 314 and
FCC Form 315.

Type of Review: Revision of a
currently approved collection.

Respondents: Business or other for-
profit entities; Not-for-profit
institutions.

Number of Respondents and
Responses: 4,510 respondents; 12,210
responses.

Frequency of Response: On occasion
reporting requirement; Third party
disclosure requirement.

Obligation to Respond: Required to
obtain benefits—Statutory authority for
this collection of information is
contained in Sections 154(i), 303 and
308 of the Communications Act of 1934,
as amended.

Estimated Time per Response: 1 hour
to 5 hours.

Total Annual Burden: 18,790 hours.

Total Annual Costs: $33,989,570.

Nature of Response: Required to
obtain or retain benefits.

Confidentiality: No need for
confidentiality required.

Privacy Impact Assessment: No
impact(s).

Needs and Uses: The Instructions to
Forms 314 and 315 have been revised to
reflect the new ownership limits
adopted in the Third Report and Order
and Second Notice of Proposed
Rulemaking, FCC 07—-204 (released
December 11, 2007), namely, that an
entity may own only one LPFM station.
By amending the Rules to permanently
limit LPFM eligibility, the Commission
is protecting the public interest in
localism and fostering greater diversity
of programming from community
sources. Forms 314 and 315 have also
been revised to reflect the three-year
holding period of an LPFM license, as
adopted in the Third Report and Order,
during which a licensee cannot transfer
or assign a license, and must operate the
station. That restriction will prevent
entities from using the LPFM
assignment and transfer process to
undermine the Commission’s LPFM
policies and will ensure that the
benefits to the public which were the
basis for the license grant will be
realized.

On December 18, 2007, the
Commission adopted a Report and
Order and Order on Reconsideration in
its 2006 Quadrennial Regulatory Review
of the Commission’s Broadcast
Ownership Rules pursuant to Section
202 of the Telecommunications Act of
1996, MB Docket No. 06—121, FCC 07—
216. Section 202 requires the
Commission to review its broadcast
ownership rules every four years and
determine whether any of such rules are
necessary in the public interest. Further,

Section 202 requires the Commission to
repeal or modify any regulation it
determines to be no longer in the public
interest.

Consistent with actions taken by the
Commission in the 2006 Quadrennial
Regulatory Review, the following
changes are made to Forms 314 and 315:
The instructions to Forms 314 and 315
have been revised to include a reference
to the 2006 Quadrennial Regulatory
Review as a source of information
regarding the Commission’s multiple
ownership attribution policies and
standards. The language in Section A,
IV of Worksheet #3 in Forms 314 and
315 is revised. This worksheet is used
in connection with Section III, Item 6b
of Form 314 and Section IV, Item 8b of
Form 315 to determine the applicant’s
compliance with the Commission’s
multiple ownership rules and cross-
ownership rules set forth in 47 CFR
73.3555. The revisions to the worksheet
account for changes made by the
Commission in the 2006 Quadrennial
Review to 47 CFR 73.3555(d), the Daily
Newspaper Cross-Ownership Rule. The
revised rule changes the circumstances
under which an entity may own a daily
newspaper and a radio station or
television station in the same designated
market area. In Section B of Worksheet
#3 of Form 314, the description of a
“Daily Newspaper” is changed to
comport to the definition of
“Newspaper” contained in 47 CFR
73.3555(c)(3)(iii) that the Commaission
revised in the 2006 Quadrennial
Regulatory Review. In Section B of
Worksheet #3 of Form 315, language
from 47 CFR 73.3555(d) is added to
assist applicants in their determination
of compliance with the Daily
Newspaper Cross-Ownership Rule.
Therefore, 47 CFR 73.3555(d) (daily
newspaper cross-ownership rule) states:

(1) No license for an AM, FM or TV
broadcast station shall be granted to any
party (including all parties under
common control) if such party directly
or indirectly owns, operates or controls
a daily newspaper and the grant of such
license will result in:

(i) The predicted or measured 2 mV/
m contour of an AM station, computed
in accordance with §73.183 or § 73.186,
encompassing the entire community in
which such newspaper is published; or
(ii) The predicted 1 mV/m contour for
an FM station, computed in accordance
with §73.313, encompassing the entire
community in which such newspaper is
published; or (iii) The Grade A contour
of a TV station, computed in accordance
with § 73.684, encompassing the entire
community in which such newspaper is
published.

(2) Paragraph (1) shall not apply in
cases where the Commission makes a
finding pursuant to Section 310(d) of
the Communications Act that the public
interest, convenience, and necessity
would be served by permitting an entity
that owns, operates or controls a daily
newspaper to own, operate or control an
AM, FM, or TV broadcast station whose
relevant contour encompasses the entire
community in which such newspaper is
published as set forth in paragraph (1).

(3) In making a finding under
paragraph (2), there shall be a
presumption that it is not inconsistent
with the public interest, convenience,
and necessity for an entity to own,
operate or control a daily newspaper in
a top 20 Nielsen DMA and one
commercial AM, FM or TV broadcast
station whose relevant contour
encompasses the entire community in
which such newspaper is published as
set forth in paragraph (1), provided that,
with respect to a combination including
a commercial TV station:

(i) The station is not ranked among
the top four TV stations in the DMA,
based on the most recent all-day (9
a.m.—midnight) audience share, as
measured by Nielsen Media Research or
by any comparable professional,
accepted audience ratings service; and
(ii) At least 8 independently owned and
operated major media voices would
remain in the DMA in which the
community of license of the TV station
in question is located (for purposes of
this provision major media voices
include full-power TV broadcast
stations and major newspapers).

(4) In making a finding under
paragraph (2), there shall be a
presumption that it is inconsistent with
the public interest, convenience, and
necessity for an entity to own, operate
or control a daily newspaper and an
AM, FM or TV broadcast station whose
relevant contour encompasses the entire
community in which such newspaper is
published as set forth in paragraph (1)
in a DMA other than the top 20 Nielsen
DMAs or in any circumstance not
covered under paragraph (3).

(5) In making a finding under
paragraph (2), the Commission shall
consider:

(i) Whether the combined entity will
significantly increase the amount of
local news in the market; (ii) whether
the newspaper and the broadcast outlets
each will continue to employ its own
staff and each will exercise its own
independent news judgment; (iii) the
level of concentration in the Nielsen
Designated Market Area (DMA); and (iv)
the financial condition of the newspaper
or broadcast station, and if the
newspaper or broadcast station is in
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financial distress, the proposed owner’s
commitment to invest significantly in
newsroom operations.

(6) In order to overcome the negative
presumption set forth in paragraph (4)
with respect to the combination of a
major newspaper and a television
station, the applicant must show by
clear and convincing evidence that the
co-owned major newspaper and station
will increase the diversity of
independent news outlets and increase
competition among independent news
sources in the market, and the factors
set forth above in paragraph (5) will
inform this decision.

(7) The negative presumption set forth
in paragraph (4) shall be reversed under
the following two circumstances:

(i) the newspaper or broadcast station
is failed or failing; or (ii) the
combination is with a broadcast station
that was not offering local newscasts
prior to the combination, and the station
will initiate at least seven hours per
week of local news programming after
the combination.

FCC Form 314 and the applicable
exhibits/explanations are required to be
filed when applying for consent for
assignment of an AM, FM, LPFM or TV
broadcast station construction permit or
license. In addition, the applicant must
notify the Commission when an
approved assignment of a broadcast
station construction permit or license
has been consummated.

FCC Form 315 and applicable
exhibits/explanations are required to be
filed when applying for transfer of
control of an entity holding an AM, FM,
LPFM or TV broadcast station
construction permit or license. In
addition, the applicant must notify the
Commission when an approved transfer
of control of a broadcast station
construction permit or license has been
consummated. Due to the similarities in
the information collected by these two
forms, OMB has assigned both forms
OMB Control Number 3060-0031.

47 CFR 73.3580 requires local public
notice in a newspaper of general
circulation of the filing of all
applications for transfer of control of
license/permit. This notice must be
completed within 30 days of the
tendering of the application. This notice
must be published at least twice a week
for two consecutive weeks in a three-
week period. A copy of this notice must
be placed in the public inspection file
along with the application.
Additionally, an applicant for transfer of
control of license must broadcast the
same notice over the station at least
once daily on four days in the second
week immediately following the
tendering for filing of the application.

OMB Control: 3060-0110.

Title: Application for Renewal of
Broadcast Station License.

Form Number: FCC Form 303-S.

Type of Review: Revision of a
currently approved collection.

Respondents: Business or other for-
profit entities; Not-for-profit
institutions.

Number of Respondents and
Responses: 3,217 respondents, 3,217
responses.

Obligation to Respond: Required to
obtain benefits—Statutory authority for
this collection of information is
contained in Sections 154(i), 303, 307
and 308 of the Communications Act of
1934, as amended, and Section 204 of
the Telecommunications Act of 1996.

Estimated Time per Response: 1—
11.83 hours.

Frequency of Response: Every eight
year reporting requirement; Third party
disclosure requirement.

Total Annual Burden: 6,335 hours.

Total Annual Costs: $1,730,335.

Nature of Response: Required to
obtain or retain benefits.

Nature and Extent of Confidentiality:
There is no need for confidentiality with
this information collection.

Privacy Act Impact Assessment: No
impact(s).

Needs and Uses: On December 18,
2007, the Commission adopted a Report
and Order and Order on
Reconsideration in its 2006 Quadrennial
Regulatory Review of the Commission’s
Broadcast Ownership Rules pursuant to
Section 202 of the Telecommunications
Act of 1996, MB Docket No. 06-121,
FCC 07-216. Section 202 requires the
Commission to review its broadcast
ownership rules every four years and
determine whether any of such rules are
necessary in the public interest. Further,
Section 202 requires the Commission to
repeal or modify any regulation it
determines to be no longer in the public
interest.

Consistent with actions taken by the
Commission in the 2006 Quadrennial
Regulatory Review, changes are made to
Form 303-S to account for revisions
made to 47 CFR 73.3555(d), the Daily
Newspaper Cross-Ownership Rule. The
revised rule changes the circumstances
under which an entity may own a daily
newspaper and a radio station or
television station in the same designated
market area. In Section III of Form 303—
S, a new Question 7 is added which
asks the licensee to certify that neither
it nor any party to the application has
an attributable interest in a newspaper
that is within the scope of 47 CFR
73.3555(d). Instructions for this new
question are added to Form 303-S, and
include a reference to the 2006

