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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION
14 CFR Part 97

[Docket No. 30617; Amdt. No. 3277]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This rule establishes, amends,
suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) and associated Takeoff
Minimums and Obstacle Departure
Procedures for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, adding new
obstacles, or changing air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective July 14,
2008. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of July 14,
2008.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800

Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169 or,

4. The National Archives and Records
Administration (NARA). For
Information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal_register/code_of_
federal_regulations/ibr_locations.html.

Availability—All SIAPs are available
online free of charge. Visit nfdc.faa.gov
to register. Additionally, individual
SIAP and Takeoff Minimums and ODP
copies may be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

FOR FURTHER INFORMATION CONTACT:
Harry J. Hodges, Flight Procedure
Standards Branch (AFS—420) Flight
Technologies and Programs Division,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082, Oklahoma City, OK 73125)
telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This rule
amends Title 14, Code of Federal
Regulations, Part 97 (14 CFR part 97) by
amending the referenced SIAPs. The
complete regulatory description of each
SIAP is listed on the appropriate FAA
Form 8260, as modified by the National
Flight Data Center (FDC)/Permanent
Notice to Airmen (P-NOTAM), and is
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and § 97.20 of Title 14 of
the Code of Federal Regulations.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and

publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. This
amendment provides the affected CFR
sections and specifies the types of SIAP
and the corresponding effective dates.
This amendment also identifies the
airport and its location, the procedure
and the amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP as amended in the
transmittal. For safety and timeliness of
change considerations, this amendment
incorporates only specific changes
contained for each SIAP as modified by
FDC/P-NOTAMs.

The SIAPs, as modified by FDC
P-NOTAM, and contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these changes to
SIAPs, the TERPS criteria were applied
only to specific conditions existing at
the affected airports. All SIAP
amendments in this rule have been
previously issued by the FAA in a FDC
NOTAM as an emergency action of
immediate flight safety relating directly
to published aeronautical charts. The
circumstances which created the need
for all these SIAP amendments requires
making them effective in less than 30
days.

Because of the close and immediate
relationship between these SIAPs and
safety in air commerce, I find that notice
and public procedure before adopting
these SIAPs are impracticable and
contrary to the public interest and,
where applicable, that good cause exists
for making these SIAPs effective in less
than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) Is not a
“significant regulatory action” under
DOT Regulatory Order 12866; (2) is not
a “significant rule” under DOT
regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
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amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR part 97

Air Traffic Control, Airports,
Incorporation by reference, and
Navigation (Air).

Issued in Washington, DC on June 27,
2008.

James J. Ballough,
Director, Flight Standards Service.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me, Title 14, Code of

Federal regulations, Part 97, 14 CFR part

97, is amended by amending Standard
Instrument Approach Procedures,
effective at 0901 UTC on the dates
specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

§§97.23, 97.25, 97.27, 97.29, 97.31, 97.33,
97.35 [Amended]

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; § 97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, ISMLS, MLS/DME, MLS/
RNAYV; §97.31 RADAR SIAPs; § 97.33
RNAYV SIAPs; and § 97.35 COPTER
SIAPs, Identified as follows:

* * * Effective Upon Publication

FDC date State City Airport FDC No. Subject
6/16/08 ......... TN FAYETTEVILLE ................ FAYETTEVILLE MUNI .....ccoooveiiiniininnne 8/1598 | NDB RWY 20, AMDT 4A PUB-
LISHED IN TL 08-15 IS HERE-
BY RESCINDED.
6/12/08 ......... VA SUFFOLK ....cccvviiieieie SUFFOLK EXECUTIVE .....ccccoiivieiiine 8/2048 | RNAV (GPS) RWY 7, ORIG.
6/12/08 ......... PA CARLISLE .....ccooeiiiiiene CARLISLE ...... 8/2055 | VOR-A, ORIG.
6/12/08 ......... WA PASCO ...oooviiiiceeeeen TRI-CITIES .... 8/2128 | RNAV (GPS) RWY 21R, ORIG.
6/13/08 ......... AK ] EEK ..o 8/2380 | RNAV (GPS) RWY 35, ORIG.
6/13/08 ......... AK EEK oo EEK o 8/2381 | RNAV (GPS) RWY 17, ORIG.
6/13/08 ......... CA HEMET ..o HEMET-RYAN ..o 8/2383 | RNAV (GPS) RWY 5, ORIG-A.
6/13/08 ......... CA CORONA .............. CORONA MUNI .... 8/2386 | VOR OR GPS-A, AMDT 4.
6/13/08 ......... AK SCAMMON BAY ... SCAMMON BAY ... 8/2387 | GPS RWY 10, ORIG-A.
6/13/08 ......... AK ADAK ISLAND .......cccceeeeee ADAK o 8/2389 | RNAV (GPS) RWY 23, ORIG.
6/13/08 ......... AK DEADHORSE ..........c........ DEADHORSE ......cccooiiieirieeneee e 8/2391 | ILS OR LOC/DME RWY 5, AMDT
2A.
6/13/08 ......... IL CANTON ...ooeiiiiiiiieiee INGERSOLL ...oooviiiiieiieieeeeeee 8/2442 | NDB OR GPS RWY 36, AMDT
2A.
6/13/08 ......... GA ATLANTA ..o HARTSFIELD-JACKSON ATLANTA 8/2453 | ILS PRM RWY 9L SIMULTA-
INTL. NEOUS CLOSE PARALLEL,
ORIG.
6/13/08 ......... GA ATLANTA .o HARTSFIELD-JACKSON ATLANTA 8/2454 | ILS OR LOC RWY 9L, AMDT 8A.
INTL.
6/16/08 ......... FL TITUSVILLE ..o DUNN AIRPARK ......coovrirriieeesenieneene 8/2634 | TAKE-OFF MINIMUMS AND OB-
STACLE DP, ORIG.
6/16/08 ......... RI WESTERLY ..o WESTERLY STATE ....cccoiiiieiiieeeenne 8/2741 | RNAV (GPS) RWY 7, ORIG.
6/16/08 ......... PA NEW CASTLE .... NEW CASTLE MUNI .. 8/2742 | RNAV (GPS) RWY 5, AMDT 1.
6/16/08 ......... PA NEW CASTLE .... NEW CASTLE MUNI .. 8/2743 | NDB RWY 23, AMDT 3.
6/16/08 ......... PA NEW CASTLE .... NEW CASTLE MUNI .. 8/2744 | RNAV (GPS) RWY 23, AMDT 1.
6/16/08 ......... AL BIRMINGHAM BIRMINGHAM INTL ..o 8/2761 | ILS OR LOC/DME RWY 24,
AMDT 1.
6/16/08 ......... NY ENDICOTT ...ocvvvvereecieine TRI-CITIES ...ttt 8/2766 | GPS RWY 21, ORIG.
6/16/08 ......... NY ENDICOTT ......... TRI-CITIES ..ottt 8/2772 | VOR OR GPS-A, AMDT 4A.
6/18/08 ......... MO KANSAS CITY ... CHARLES B. WHEELER DOWNTOWN 8/2990 | ILS OR LOC RWY 3, AMDT 2A.
6/18/08 ......... MO KANSAS CITY CHARLES B. WHEELER DOWNTOWN 8/2995 | ILS OR LOC RWY 19, AMDT 21.
6/18/08 ......... MO KANSAS CITY CHARLES B. WHEELER DOWNTOWN 8/2998 | VOR RWY 21, AMDT 13.
6/18/08 ......... MO KANSAS CITY CHARLES B. WHEELER DOWNTOWN 8/2999 | VOR RWY 19, AMDT 19.
6/18/08 ......... MO KANSAS CITY CHARLES B. WHEELER DOWNTOWN 8/3001 | VOR RWY 3, AMDT 17.
6/18/08 ......... MO KANSAS CITY CHARLES B. WHEELER DOWNTOWN 8/3002 | RNAV (GPS) RWY 21, ORIG.
6/18/08 ......... MO KANSAS CITY CHARLES B. WHEELER DOWNTOWN 8/3004 | RNAV (GPS) RWY 3, ORIG.
6/18/08 ......... MO KANSAS CITY ... CHARLES B. WHEELER DOWNTOWN 8/3005 | NDB RWY 19, AMDT 17.
6/19/08 ......... Ml KALAMAZOO KALAMAZOO/BATTLE CREEK INTL .... 8/3390 | VOR RWY 35, AMDT 17.
6/20/08 ......... PA ST MARYS MUNI ............. ST MARYS .ot 8/3470 | LOC/DME RWY 28, AMDT 4.
6/20/08 ......... NE ALLIANCE ............. ALLIANCE MUNI .. 8/3539 | RNAV (GPS) RWY 30, ORIG.
6/20/08 ......... NE ALLIANCE ... ALLIANCE MUNI .. 8/3540 | LOC/DME RWY 30, ORIG.
6/20/08 ......... IN WARSAW .....coooviiiiiiiene WARSAW MUNI ..o 8/3569 | VOR OR GPS RWY 9, AMDT 5A.
6/20/08 ......... IN WARSAW .....cooiiiiiiiinne WARSAW MUNI ..o 8/3570 | VOR OR GPS RWY 27, AMDT
6A.
6/23/08 ......... NE KIMBALL .....ooveiiiieiiinne KIMBALL MUNI/ROBERT E. ARRAJ 8/3840 | RNAV (GPS) RWY 28, ORIG.
FIELD.
4/22/08 ......... VA CHASE CITY CHASE CITY MUNI .... 8/3845 | RNAV (GPS) RWY 36, ORIG.
6/24/08 ......... VA QUINTON ........ NEW KENT COUNTY 8/4044 | VOR-A, AMDT 1A.
6/25/08 ......... VA RICHMOND RICHMOND INTL ....... 8/4245 | RNAV (GPS) RWY 16, ORIG.
6/25/08 ......... VA MARION/WYTHEVILLE .... | MOUTAIN EMPIRE .......cccocoveiiiiinieninn. 8/4246 | LOC RWY 26, AMDT 1A.
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FDC date State City

Airport

FDC No. Subject

5/31/08 ......... NV

5/31/08 ......... NY

LAS VEGAS ............

ALBANY ..o

NORTH LAS VEGAS ..o

ALBANY INTL oo

8/9076 | ILS OR LOC RWY 12L, ORIG-A.
THIS NOTAM PUBLISHED IN
TLO8-15 IS HEREBY RE-
SCINDED IN ITS ENTIRETY.

ILS OR LOC RWY 19, AMDT 22.
THIS NOTAM PUBLISHED IN
TLO8-15 IS HEREBY RE-
SCINDED IN ITS ENTIRETY.

8/9709

[FR Doc. E8-15564 Filed 7-11-08; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30616; Amdt. No 3276]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This Rule establishes,
amends, suspends, or revokes
STANDARD Instrument Approach
Procedures (SIAPs) and associated
Takeoff Minimums and Obstacle
Departure Procedures for operations at
certain airports. These regulatory
actions are needed because of the
adoption of new or revised criteria, or
because of changes occurring in the
National Airspace System, such as the
commissioning of new navigational
facilities, adding new obstacles, or
changing air traffic requirements. These
changes are designed to provide safe
and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: This rule is effective July 14,
2008. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of July 14,
2008.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169 or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal_register/
code_of _federal _regulations/
ibr_locations.html.

Availability—All SIAPs and Takeoff
Minimums and ODPs are available
online free of charge. Visit nfdc.faa.gov
to register.

Additionally, individual SIAP and
Takeoff Minimums and ODP copies may
be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

FOR FURTHER INFORMATION CONTACT:
Harry J. Hodges, Flight Procedure
Standards Branch (AFS—420), Flight
Technologies and Programs Divisions,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082, Oklahoma City, OK 73125)
Telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This rule
amends Title 14 of the Code of Federal
Regulations, Part 97 (14 CFR part 97), by
establishing, amending, suspending, or
revoking SIAPS, Takeoff Minimums
and/or ODPS. The complete regulators
description of each SIAP and its
associated Takeoff Minimums or ODP
for an identified airport is listed on FAA
form documents which are incorporated
by reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR part 97.20. The applicable FAA
forms are FAA forms 8260-3, 8260—4,
8260-5, 8260—15A, and 8260—15B when
required by an entry on 8260—15A.

The large number of SIAPs, Takeoff
Minimums and ODPs, in addition to

their complex nature and the need for

a special format make publication in the
Federal Register expensive and
impractical. Furthermore, airmen do not
use the regulatory text of the SIAPs,
Takeoff Minimums or ODPs, but instead
refer to their depiction on charts printed
by publishers of aeronautical materials.
This, the advantages of incorporation by
reference are realized and publication of
the complete description of each SIAP,
Takeoff Minimums and ODP listed on
FAA forms is unnecessary. This
amendment provides the affected CFR
sections and specifies the types of SIAPs
and the effective dates of the Associated
Takeoff Minimums and ODPs. This
amendment also identifies the airport
and its location, the procedure, and the
amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP, Takeoff Minimums and
ODP as contained in the transmittal.
Some SIAP and Takeoff Minimums and
textual ODP amendments may have
been issued previously by the FAA in a
Flight Data Center (FDC) Notice to
Airmen (NOTAM) as an emergency
action of immediate flight safety relating
directly to published aeronautical
charts. The circumstances which
created the need for some SIAP and
Takeoff Minimums and ODP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPS and Takeoff
Minimums and ODPS, an effective date
at least 30 days after publication is
provided.

Further, the SIAPs and Takeoff
Minimums and ODPS contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPS and
Takeoff Minimums and ODPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs, Takeoff Minimums and
ODPs, and safety in air commerce, I find
that notice and public procedures before
adopting these SIAPS, Takeoff
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Minimums and ODPs are impracticable

and contrary to the public interest and,

where applicable, that good cause exists
for making some SIAPs effective in less

than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the

criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, and
Navigation (Air).

Issued in Washington, DC, on June 27,
2008.

James J. Ballough,
Director, Flight Standards Service.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me, Under Title 14, Code
of Federal Regulations, Part 97 (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures and/or Takeoff Minimums
and/or Obstacle Departure Procedures
effective at 0902 UTC on the dates
specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40106,

40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

Effective 31 JUL 2008

Monticello, AR, Monticello Muni/Ellis
Field, GPS RWY 3, Orig-A,
CANCELLED

Monticello, AR, Monticello Muni/Ellis
Field, RNAV (GPS) RWY 3, Orig

Monticello, AR, Monticello Muni/Ellis
Field, RNAV (GPS) RWY 21, Orig

Monticello, AR, Monticello Muni/Ellis
Field, Takeoff Minimums and
Obstacle DP, Orig

Monticello, AR, Monticello Muni/Ellis
Field, VOR-A, Amdt 6

Greeley, CO, Greeley-Weld County, GPS
RWY 27, Orig, CANCELLED

Greeley, CO, Greeley-Weld County, ILS
OR LOC RWY 34, Amdt 2

Greeley, CO, Greeley-Weld County,
RNAV (GPS) RWY 16, Orig

Greeley, CO, Greeley-Weld County,
RNAV (GPS) RWY 27, Orig

Greeley, CO, Greeley-Weld County,
RNAYV (GPS) RWY 34, Orig

Greeley, CO, Greeley-Weld County,
Takeoff Minimums and Obstacle DP,
Amdt 3

Greeley, CO, Greeley-Weld County, VOR
OR TACAN-A, Amdt 8

Chicago, IL, Chicago Midway Intl,
RNAYV (GPS) RWY 4R, Amdt 2

Indianapolis, IN, Indianapolis Intl,
RNAV (GPS) Y RWY 5L, Amdt 2

Indianapolis, IN, Indianapolis Intl,
RNAV (GPS) Y RWY 5R, Amdt 2

Indianapolis, IN, Indianapolis Intl,
RNAYV (GPS) Y RWY 14, Amdt 2

Indianapolis, IN, Indianapolis Intl,
RNAYV (GPS) Y RWY 23L, Amdt 2

Indianapolis, IN, Indianapolis Intl,
RNAYV (GPS) Y RWY 23R, Amdt 2

Indianapolis, IN, Indianapolis Intl,
RNAYV (GPS) Y RWY 32, Amdt 2

Indianapolis, IN, Indianapolis Intl,
RNAV (RNP) Z RWY 5L, Orig

Indianapolis, IN, Indianapolis Intl,
RNAV (RNP) Z RWY 5R, Orig

Indianapolis, IN, Indianapolis Intl,
RNAV (RNP) Z RWY 14, Orig

Indianapolis, IN, Indianapolis Intl,
RNAYV (RNP) Z RWY 23L, Orig

Indianapolis, IN, Indianapolis Intl,
RNAYV (RNP) Z RWY 23R, Orig

Indianapolis, IN, Indianapolis Intl,
RNAV (RNP) Z RWY 32, Orig

Terre Haute, IN, Terre Haute
International-Hulman Field, LOC BC
RWY 23, Amdt 19

Terre Haute, IN, Terre Haute
International-Hulman Field, Takeoff
Minimums and Obstacle DP, Orig

London, KY, London-Corbin Arpt-
Magee Fld, RNAV (GPS) RWY 24,
Amdt 1

Beaver Island, MI, Beaver Island, NDB
RWY 27, Amdt 1

Beaver Island, MI, Beaver Island, RNAV
(GPS) RWY 27, Orig

Owosso, MI, Owosso Community,
Takeoff Minimums and Obstacle DP,
Amdt 4

International Falls, MN, Falls Intl,
COPTER ILS or LOC RWY 31, Amdt
1

International Falls, MN, Falls Intl, ILS
or LOC RWY 31, Amdt 9

Mc Comb, MS, Mc Comb/Pike County/
John E. Lewis Field, NDB OR GPS
RWY 15, Amdt 4A, CANCELLED

Mc Comb, MS, Mc Comb/Pike County/
John E. Lewis Field, RNAV (GPS)
RWY 15, Orig

Mc Comb, MS, Mc Comb/Pike County/
John E. Lewis Field, RNAV (GPS)
RWY 33, Orig

Mc Comb, MS, Mc Comb/Pike County/
John E. Lewis Field, Takeoff
Minimums and Obstacle DP, Orig

Mc Comb, MS, Mc Comb/Pike County/
John E. Lewis Field, VOR/DME-A,
Amdt 8

Mc Comb, MS, Mc Comb/Pike County/
John E. Lewis Field, VOR/DME RNAV
OR GPS RWY 33, Amdt 6A,
CANCELLED

Wadesboro, NC, Anson County, RNAV
(GPS) RWY 34, Amdt 1

Keene, NH, Dillant-Hopkins, GPS RWY
2, Orig-A, CANCELLED

Keene, NH, Dillant-Hopkins, RNAV
(GPS) RWY 2, Orig

Newark, NJ, Newark Liberty Intl,
Takeoff Minimums and Obstacle DP,
Amdt 4

Angel Fire, NM, Angel Fire, Takeoff
Minimums and Obstacle DP, Amdt 1

Millbrook, NY, Sky Acres, RNAV (GPS)
RWY 35, Amdt 1

Penn Yan, NY, Penn Yan, RNAV (GPS)
RWY 1, Amdt 3

Muskogee, OK, Davis Field, RNAV
(GPS) RWY 4, Amdt 1

Muskogee, OK, Davis Field, RNAV
(GPS) RWY 13, Orig

Muskogee, OK, Davis Field, RNAV
(GPS) RWY 22, Orig

Muskogee, OK, Davis Field, RNAV
(GPS) RWY 31, Amdt 1

Muskogee, OK, Davis Field, Takeoff
Minimums and Obstacle DP, Orig

Ontario, OR, Ontario Muni, NDB RWY
32, Amdt 5

Ontario, OR, Ontario Muni, RNAV
(GPS) RWY 14, Orig

Ontario, OR, Ontario Muni, RNAV
(GPS) RWY 32, Orig

Lancaster, PA, Lancaster, RNAV (GPS)
RWY 26, Amdt 1

Lancaster, PA, Lancaster, VOR/DME
RWY 26, Amdt 10

Philadelphia, PA, Philadelphia Intl,
Takeoff Minimums and Obstacle DP,
Amdt 8

Pittsburgh, PA, Pittsburgh International,
RNAYV (GPS) RWY 28R, Amdt 4

Pottstown, PA, Pottstown Muni, RNAV
(GPS) RWY 26, Orig

Pottstown, PA, Pottstown Muni, VOR-
B, Amdt 5

Georgetown, SC, Georgetown County,
RNAV (GPS) RWY 23, Orig

Winchester, TN, Winchester Muni, NDB
RWY 18, Amdt 6

Winchester, TN, Winchester Muni,
RNAYV (GPS) RWY 36, Orig

Winchester, TN, Winchester Muni,
RNAYV (GPS) Y RWY 18, Orig

Winchester, TN, Winchester Muni,
RNAV (GPS) Z RWY 18, Orig
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Brownsville, TX, Brownsville South
Padre Island Intl, ILS OR LOC RWY
13R, Amdt 1

Dallas, TX, Dallas Love Field, ILS OR
LOC RWY 31L, Amdt 21

Dallas, TX, Dallas Love Field, RNAV
(GPS) RWY 31L, Amdt 1

Port Isabel, TX, Port Isabel-Cameron
County, RNAV (GPS) RWY 13, Amdt
1

Port Isabel, TX, Port Isabel-Cameron
County, Takeoff Minimums and
Obstacle DP, Amdt 2

Moses Lake, WA, Grant County Intl,
MLS RWY 32R, Orig-B, CANCELLED

Juneau, WI, Dodge County, RNAV (GPS)
RWY 2, Amdt 1

Juneau, WI, Dodge County, RNAV (GPS)
RWY 20, Amdt 1

Beckley, WV, Raleigh County Memorial,
RNAV (GPS) RWY 1, Orig

Beckley, WV, Raleigh County Memorial,
VOR/DME OR GPS RWY 1, Amdt 3A,
CANCELLED

Effective 28 AUG 2008

Grand Forks, ND, Grand Forks Intl,
RNAYV (GPS) RWY 26, Amdt 1A

Ithaca, NY, Ithaca Tompkins Regional,
Takeoff Minimums and Obstacle DP,
Amdt 4

Waynesburg, PA, Greene County,
Takeoff Minimums and Obstacle DP,
Orig

Effective 25 SEP 2008

Fort Pierce, FL, St. Lucie County Intl,
GPS RWY 9, Orig-B, CANCELLED
Fort Pierce, FL, St. Lucie County Intl,
ILS OR LOC RWY 9, Amdt 2

Fort Pierce, FL, St. Lucie County Intl,
NDB RWY 27, Amdt 1

Fort Pierce, FL, St. Lucie County Intl,
RNAYV (GPS) RWY 9, Orig

Fort Pierce, FL, St. Lucie County Intl,
RNAYV (GPS) RWY 14, Orig

Fort Pierce, FL, St. Lucie County Intl,
RNAYV (GPS) RWY 27, Orig

Fort Pierce, FL, St. Lucie County Intl,
VOR/DME RWY 14, Amdt 8

Pahokee, FL, Palm Beach County
Glades, RNAV (GPS) RWY 17, Orig

Pahokee, FL, Palm Beach County
Glades, RNAV (GPS) RWY 35, Orig

St Petersburg, FL, Albert Whitted,
RNAV (GPS) RWY 7, Amdt 1

St Petersburg, FL, Albert Whitted,
RNAYV (GPS) RWY 18, Orig-A

St Petersburg, FL, Albert Whitted,
RNAYV (GPS) RWY 36, Amdt 1

Thomasville, GA, Thomasville Regional,
RNAYV (GPS) RWY 22, Orig

Bloomington/Normal, IL, Central IL
Rgnl Arpt at Bloomington-Normal,
VOR RWY 11, Amdt 13, CANCELLED

[FR Doc. E8-15603 Filed 7-11-08; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9415]
RIN 1545-BB84

REMIC Residual Interests—Accounting
for REMIC Net Income (Including Any
Excess Inclusions) (Foreign Holders)

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations and removal of
temporary regulations.

SUMMARY: This document contains final
regulations relating to income that is
associated with a residual interest in a
Real Estate Mortgage Investment
Conduit (REMIC) and that is allocated
through certain entities to foreign
persons who have invested in those
entities. The foreign persons covered by
these regulations include partners in
domestic partnerships, shareholders of
real estate investment trusts,
shareholders of regulated investment
companies, participants in common
trust funds, and patrons of subchapter T
cooperatives. These regulations are
necessary to prevent inappropriate
avoidance of current income tax liability
by foreign persons to whom income
from REMIC residual interests is
allocated.

DATES: Effective Date: These regulations
are effective on July 14, 2008.

Dates of Applicability: For dates of
applicability, see §§ 1.860A—-1(b)(5),
1.863-1(f) and 1.1441-2(f).

FOR FURTHER INFORMATION CONTACT:
Arturo Estrada, (202) 622—3900 (not a
toll-free number).

Background

This document contains amendments
to 26 CFR part 1 under sections 860A,
860G(b), 863, 1441, and 1442 of the
Internal Revenue Code (Code). On
August 1, 2006, temporary regulations
(TD 9272) were published in the
Federal Register (71 FR 43363). A
notice of proposed rulemaking (REG—
159929-02) cross-referencing the
temporary regulations was published in
the Federal Register for the same day
(71 FR 43398). The preamble to the
temporary regulations contains an
explanation of these provisions. No
comments were received from the
public in response to the notice of
proposed rule making. Accordingly, this
Treasury Decision adopts the proposed
regulations without any substantive
changes. No public hearing was
requested or held.

Dates of Applicability

The regulations regarding the timing
of REMIC income inclusions apply to
REMIC net income of a foreign person
with respect to REMIC residual interests
with respect to which the first REMIC
net income allocation to the foreign
person under section 860C occurs on or
after August 1, 2006. The regulations
regarding the source of excess
inclusions are applicable for taxable
years ending after August 1, 2006.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) and (d) of the Administrative
Procedure Act (5 U.S.C. chapter 5) does
not apply to this regulation.

Pursuant to section 605(b) of the
Regulatory Flexibility Act, 5 U.S.C.
605(b), it has also been determined that
the Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply to these
regulations because these regulations do
not have a significant economic impact
on a substantial number of small
entities. According to the Small
Business Administration definition of a
“small business,” 13 CFR 121.201, a
REMIC is classified as an ““‘Other
Financial Vehicle,” NAICS code
525990, and is considered a small entity
if it accumulates less than 6.5 million
dollars in annual receipts. It has been
determined that REMICs affected by
these regulations generally will have
greater than 6.5 million dollars in
annual receipts and therefore will not
generally be classified as small business
entities. Pursuant to section 7805(f) of
the Internal Revenue Code, the notice of
proposed rulemaking preceding this
regulation was submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Drafting Information

The principal author of these
regulations is Dale Collinson, formerly
with the Office of the Associate Chief
Counsel (Financial Institutions and
Products). However, other personnel
from the IRS and Treasury Department
participated in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

m Accordingly, 26 CFR part 1 is
amended as follows:
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PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 is amended by removing the
entries for §§ 860A—1T and 860G—3T to
read as follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 1.860A—0 is amended
by adding entries for §§ 1.860A—1(b)(5)
and 1.860G-3(b) and removing the
entries for §§1.860A—1T and 1.860G-3T
to read as follows:

§1.860A-0 Outline of REMIC provisions.

* * * * *
§1.860A-1 Effective dates and transition
rules.
* * * * *
(b] * % %

(5) Accounting for REMIC net income of
foreign persons.

* * * * *
§1.860G-3 Treatment of foreign persons.
* * * * *

(b) Accounting for REMIC net income

(1) Allocation of partnership income to a
foreign partner.

(2) Excess inclusion income allocated by
certain pass-through entities to a foreign
person.

m Par. 3. Section 1.860A-1(b)(5) is
revised to read as follows:

§1.860A-1 Effective dates and transition
rules.
* * * * *

(b) E

(5) Accounting for REMIC net income
of foreign persons. Section 1.860G-3(b)
is applicable to REMIC net income
(including excess inclusions) of a
foreign person with respect to a REMIC
residual interest if the first net income
allocation under section 860C(a)(1) to
the foreign person with respect to that
interest occurs on or after August 1,
2006.

§1.860A-1T [Removed]

m Par. 4. Section 1.860A—1T is removed.

m Par. 5. Section 1.860G-3 (b) is revised
to read as follows:

§1.860G-3 Treatment of foreign persons.
* * * * *

(b) Accounting for REMIC net
income—(1) Allocation of partnership
income to a foreign partner. A domestic
partnership shall separately state its
allocable share of REMIC taxable
income or net loss in accordance with
§1.702—1(a)(8). If a domestic
partnership allocates all or some portion
of its allocable share of REMIC taxable
income to a partner that is a foreign
person, the amount allocated to the
foreign partner shall be taken into
account by the foreign partner for
purposes of sections 871(a), 881, 1441,

and 1442 as if that amount was received
on the last day of the partnership’s
taxable year, except to the extent that
some or all of the amount is required to
be taken into account by the foreign
partner at an earlier time under section
860G(b) as a result of a distribution by
the partnership to the foreign partner or
a disposition of the foreign partner’s
indirect interest in the REMIC residual
interest. A disposition in whole or in
part of the foreign partner’s indirect
interest in the REMIC residual interest
may occur as a result of a termination
of the REMIC, a disposition of the
partnership’s residual interest in the
REMIC, a disposition of the foreign
partner’s interest in the partnership, or
any other reduction in the foreign
partner’s allocable share of the portion
of the REMIC net income or deduction
allocated to the partnership. See
§1.871-14(d)(2) for the treatment of
interest received on a regular or residual
interest in a REMIC. For a partnership’s
withholding obligations with respect to
excess inclusion amounts described in
this paragraph (b)(1), see §§1.1441—
2(b)(5), 1.1441-2(d)(4), 1.1441—
5(b)(2)(i)(A), and §§ 1.1446—1 through
1.1446-7.

(2) Excess inclusion income allocated
by certain pass-through entities to a
foreign person. If an amount is allocated
under section 860E(d)(1) to a foreign
person that is a shareholder of a real
estate investment trust or a regulated
investment company, a participant in a
common trust fund, or a patron of an
organization to which part I of
subchapter T applies and if the amount
so allocated is governed by section
860E(d)(2) (treating it ““as an excess
inclusion with respect to a residual
interest held by the taxpayer), the
amount shall be taken into account for
purposes of sections 871(a), 881, 1441,
and 1442 at the same time as the time
prescribed for other income of the
shareholder, participant, or patron from
the trust, company, fund, or
organization.

§1.860G-3T [Removed]

m Par. 6. Section 1.860G—3T is removed.

m Par. 7. Section 1.863-0 is amended by
adding an entry for 1.863—1(f) and
removing the entries for § 1.863—1T to
read as follows:

§1.863-1 Allocation of gross income
under section 863(a).
* * * * *

(f) Effective/applicability date.

m Par. 8. Section 1.863—1 paragraphs
(e)(2) and (f) are revised to read as
follows:

§1.863—1 Allocation of gross income
under section 863(a).
* * * * *

(e) * x %

(1) * x %

(2) Excess inclusion income and net
losses. An excess inclusion (as defined
in section 860E(c)) shall be treated as
income from sources within the United
States. To the extent of excess inclusion
income previously taken into account
with respect to a residual interest
(reduced by net losses previously taken
into account under this paragraph), a
net loss (described in section
860C(b)(2)) with respect to the residual
interest shall be allocated to the class of
gross income and apportioned to the
statutory grouping(s) or residual
grouping of gross income to which the
excess inclusion income was assigned.

(f) Effective/applicability date.
Paragraph (e)(2) of this section applies
for taxable years ending after August 1,
2006.

§1.863—-1T [Removed]

m Par. 9. Section 1.863—1T is removed.

m Par. 10. Section 1.1441-0 is amended
by revising the entry for § 1.1441-2(f)
and removing the entries for § 1.1441—
2T to read as follows:

§1.1441-0 Outline of regulation provisions
for section 1441.
* * * * *

§1.1441-2 Amounts subject to
withholding.

* * * * *

(f) Effective/applicability date.

m Par. 11. Section 1.1441-2(b)(5), (d)(4)
and (f) are revised to read as follows:

§1.1441-2 Amounts subject to
withholding.

* * * * *

(b)* E

(5) REMIC residual interests. Amounts
subject to withholding include an
excess inclusion described in § 1.860G—
3(b)(2) and the portion of an amount
described in § 1.860G-3(b)(1) that is an
excess inclusion.

* * * * *

(d)* E

(4) Withholding exemption
inapplicable. The exemption in
§ 1.1441-2(d) from the obligation to
withhold shall not apply to amounts
described in § 1.860G-3(b)(1) (regarding
certain partnership allocations of
REMIC net income with respect to a
REMIC residual interest).

* * * * *
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§1.1441-2T [Removed]

m Par. 12. Section 1.1441-2T is
removed.

Linda E. Stiff,

Deputy Commissioner for Services and
Enforcement.

Approved: June 30, 2008.
Eric Solomon,
Assistant Secretary of the Treasury (Tax
Policy).
[FR Doc. E8-15940 Filed 7-11-08; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 20

[TD 9414]

RIN 1545-BE52

Grantor Retained Interest Trusts—
Application of Sections 2036 and 2039

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Final regulations.

SUMMARY: This document contains final
regulations providing guidance on the
portion of property transferred to a trust
or otherwise, that is properly includible
in a grantor’s gross estate under Internal
Revenue Code (Code) sections 2036 and
2039 if the grantor has retained the use
of the property or the right to an
annuity, unitrust, or other payment from
such property for life, for any period not
ascertainable without reference to the
grantor’s death, or for a period that does
not in fact end before the grantor’s
death. The final regulations affect
estates that are required to file Form
706, United States Estate (and
Generation-Skipping Transfer) Tax
Return.

DATES: Effective Date: These regulations
are effective on July 14, 2008.
Applicability Date: For dates of
applicability, see § 20.2036—1(c)(3) and
§20.2039-1(f).
FOR FURTHER INFORMATION CONTACT:
Theresa M. Melchiorre at (202) 622—
3090 (not a toll-free number).
SUPPLEMENTARY INFORMATION:

Background and Explanation of
Provisions

On June 7, 2007, proposed regulations
(REG-119097-05) were published in the
Federal Register [72 FR 31487]. The
proposed regulations contain proposed
amendments to the Estate Tax
Regulations [26 CFR part 20] providing
guidance on the portion of a trust
properly includible in a grantor’s gross

estate under sections 2036 and 2039 if
the grantor retained the use of property
in the trust or the right to an annuity,
unitrust, or other payment from the trust
for life, for any period not ascertainable
without reference to the grantor’s death,
or for a period that does not in fact end
before the grantor’s death. The trusts
that were the subject of the proposed
regulations include without limitation
certain charitable remainder trusts
(collectively CRTs) such as charitable
remainder annuity trusts (CRATSs)
within the meaning of section 664(d)(1),
charitable remainder unitrusts (CRUTS)
within the meaning of section 664(d)(2)
or (d)(3), and charitable remainder trusts
that do not qualify under section 664, as
well as other trusts established by a
grantor (collectively GRTs) such as
grantor retained annuity trusts (GRATS),
grantor retained unitrusts (GRUTs), and
various forms of grantor retained
income trusts (GRITs), such as qualified
personal residence trusts (QPRTs) and
personal residence trusts (PRTs). A CRT
was within the scope of the proposed
regulations whether or not the CRT met
the qualifications of section 664(d)(1),
(d)(2), or (d)(3) because either the CRT
was created prior to 1969, there was a
defect in the drafting of the CRT, there
was no intention to qualify the CRT for
the charitable deduction, or for any
other reason. A GRT was within the
scope of the proposed regulations
whether or not the grantor’s retained
interest was a “qualified interest” as
defined in section 2702(b).

The proposed regulations incorporate
the guidance provided in Rev. Rul. 76—
273, 1976-2 CB 268, and Rev. Rul. 82—
105, 1982—1 CB 133, by proposing to
amend § 20.2036—1 to provide that the
portion of the corpus of a CRT and GRT
includible in the decedent’s gross estate
under section 2036 is that portion of the
trust corpus necessary to generate a
return sufficient to provide the
decedent’s retained annuity, unitrust, or
other payment. See
§601.601(d)(2)(ii)(b). The proposed
regulations provide that, in cases where
both section 2036 and section 2039
could apply to a retained annuity,
unitrust, or other payment in a CRT or
a GRT, section 2036 (and therefore,
when applicable, section 2035), rather
than section 2039, will be applied.
Accordingly, the proposed regulations
also amend § 20.2039-1 by providing
that section 2039 generally shall not be
applied to an annuity, unitrust, or other
payment retained by a deceased grantor
in a CRT or GRT.

Written comments were received on
the proposed regulations, and a public
hearing was held on September 26,
2007. The proposed regulations, with

certain changes made in response to the
written and oral comments received, are
adopted as final regulations. Although
the final regulations provide guidance
as to the Code section (specifically,
section 2036 or 2039) to be applied in
certain circumstances when each of
those sections applies to the same trust,
the final regulations are not to be
construed to foreclose the possibility
that any applicable section of the Code
(sections 2035 through 2039, or any
other section) properly may be applied
in the future by the IRS in appropriate
circumstances beyond those described
in the final regulations.

Summary of Comments and
Explanation of Provisions

References to the Terms GRAT and
GRUT

A commentator recommended that
the terms “GRAT” (grantor retained
annuity trust) and “GRUT” (grantor
retained unitrust) in the proposed
regulations be replaced with references
to §25.2702-3(b) and (c) because the
terms GRAT and GRUT are not statutory
or regulatory terms in the Code. In
response, the final regulations include
both the Treasury Regulation citations
and the terms GRAT and GRUT.

Application of Section 2036 to a
Retained Interest in a GRAT or a GRUT

A commentator suggested that section
2036 is not applicable to a retained
annuity interest in a GRAT to the extent
the retained annuity interest is not
payable from trust income. The
commentator takes the position that the
retained annuity interest is payable from
principal and/or income, in kind or in
cash, and the size of the annuity
payment is not defined in relation to
trust income. Instead, the commentator
suggests that the annuity is defined as
a fraction or percentage of the value of
the GRAT’s original principal, and
accordingly, pursuant to section 2033,
only the present value of any unpaid
annuity payments as of a particular date
or event, valued using section 7520,
should be includible in the deceased
grantor’s gross estate. The commentator
opined that section 2036 includes a
portion of the trust in the gross estate
only to the extent that the trust’s income
must be used to pay the retained
annuity.

Another commentator suggested that
the method in the proposed regulations
for calculating the portion of GRAT or
GRUT corpus includible in the deceased
grantor’s gross estate under section 2036
results in an overstatement of the
property required to produce the
retained annuity because the method
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calculates the property necessary to
produce the full dollar value of a fixed
annuity over the actuarial life
expectancy of the decedent as of the
date of death, rather than for the actual
term of years. Instead, the commentator
stated that the method to be applied
should value the retained annuity or
unitrust interest, rather than the
property in the trust required to produce
the retained interest.

In addition, it has come to the
attention of the IRS and Treasury
Department that certain taxpayers have
stated that section 2036 should not be
applied to an annuity when the
actuarial value of the present value of
the remainder interest in the trust is
zero, on the theory that the annuity was
acquired for full and adequate
consideration.

The IRS and Treasury Department
have carefully considered these
arguments and analyses. The IRS and
Treasury Department believe, however,
that these positions are not consistent
with the language of section 2036(a)(1),
its legislative history, and the case law
interpreting this section, which require
the inclusion in the gross estate of
property over which a decedent has
retained a ““string” (the possession or
enjoyment of, or the right to the income
from the transferred property) for at
least one of the required statutory
periods (hereinafter referred to as a
lifetime interest). This section was
enacted in response to a concern that a
donor might otherwise be able to
remove property from the donor’s gross
estate by giving that property away
before death while retaining the use or
benefit of the property. Thus, section
2036 requires inclusion in the gross
estate of the property subject to the
“string”’, rather than the “string” or
retained interest itself. For section 2036
purposes, if the grantor retains the
possession or enjoyment of, or the right
to the income from, the transferred
property for life, for any period not
ascertainable without reference to the
grantor’s death, or for a period which
does not in fact end before the grantor’s
death, the value of the property over
which the grantor retained the interest
is includible in the grantor’s gross
estate. The interest retained by the
grantor of a GRAT or GRUT who dies
during the term of the GRAT or GRUT
is a retained lifetime interest because
the grantor is retaining the possession or
enjoyment of, or the right to the income
from, the transferred property for one of
the statutorily required time periods.
Section 2036(a)(1), accordingly,
includes in the grantor’s gross estate all
or a portion of the corpus of the GRAT
or GRUT. To conclude otherwise would

be to ignore the unambiguous statutory
language and the intent of section 2036.

This conclusion is supported by the
legislative history and the U.S. Supreme
Court’s interpretation of section 2036
and its predecessors. See Commissioner
v. Church, 335 U.S. 632, 637—638
(1949); 64 Cong. Rec. H10729 (July 10,
1916) (statements of Messrs. Elston and
Kitchin); 71 Cong. Rec. S7078-7079
(March 3, 1931) (statement of Senator
Smoot); and 71 Cong. Rec. H7198-7199
(March 3, 1931) (statement of Mr.
Hawley).

In Church, the Court interpreted the
possession and enjoyment clause in
section 811(c) (the predecessor to
section 2036) in keeping with its
historic interpretation. Church, 335 U.S.
at 645. The Court held that the term
‘“‘possession and enjoyment” in section
811(c) includes in the transferor’s gross
estate property passing at the
transferor’s death in which the
transferor has retained any type of
lifetime interest (for example, income, a
life estate, reverter, etc., contingent or
otherwise, expressly stated in the
transfer document or by operation of
state law) that delayed the beneficiaries’
actual use of the transferred property.
The Court stated, “It thus sweeps into
the gross estate all property the ultimate
possession or enjoyment of which is
held in suspense until the moment of
the decedent’s death or thereafter. * * *
Testamentary dispositions of an inter
vivos nature cannot escape the force of
this section by hiding behind legal
niceties contained in devices and forms
created by conveyancers.” Church, 335
U.S. at 646, quoting Goldstone v. United
States, 325 U.S. 687 (1945) and citing
Helvering v. Hallock, 309 U.S. 106
(1940). See, also, Spiegel’s Estate v.
Commissioner, 335 U.S. 701 (1949).

In the Act of Oct. 25, 1949, ch. 720,
63 Stat. 891 (1949) (codified at 26 U.S.C.
811(c)(1949)) (1949 Act), Congress
amended section 811(c) to include
interests retained for a term of years.
H.R. Rep. No. 81-1412 at 9 (1949) (Conf.
Report). The Conference Report states,
in relevant part, that the “income
interests described by section
811(c)(1)(B) [the predecessor to section
2036] and by similar language elsewhere
in the conference amendments include
reserved rights to the income from
transferred property and rights to
possess or enjoy non-income-producing
property [i.e. corpus].” Id. at 11.

The IRS and Treasury Department
believe, based upon the broad statutory
language in section 2036, as well as its
legislative history and relevant case law,
that under section 2036, every type of
lifetime interest in property (annuity,
income, use or enjoyment of the

transferred property, etc.) retained for
the requisite time period constitutes the
retained possession and enjoyment of
the transferred property or the income
therefrom, causing inclusion of the
transferred property in the transferor’s
gross estate. This is true regardless of
the extent to which the retained interest
is paid from the income or the corpus
of the transferred property. This
interpretation is consistent with the
legislative intent specifically expressed
by Congress in the 1949 Act’s
amendment to section 811(c) as well as
with the Supreme Court’s decision in
Northeastern Pennsylvania National
Bank & Trust Company v. United States,
387 U.S. 213 (1967). In that case, the
Court held that a bequest to the
decedent’s spouse of a fixed monthly
stipend, payable from trust income or
corpus, satisfied the requirement of
section 2056(b)(5) that the spouse
receive all the income from a specific
portion of trust corpus. The specific
portion of corpus qualifying for the
marital deduction was determined by
computing the amount of corpus
necessary to produce the guaranteed
monthly payment, assuming a fixed rate
of return.

In addition, this interpretation is
consistent with the regulations under
section 662. For trust accounting
purposes, § 1.662(a)-2(c) defines the
phrase “the amount of income for the
taxable year required to be distributed
currently” to include any amount
required to be paid out of income or
corpus, limited by the amount of
income received by the estate or trust
for the taxable year and not paid,
credited, or required to be distributed to
other beneficiaries for the taxable year.
Thus, an annuity required to be paid in
all events (whether out of income or
corpus) would qualify as income
required to be distributed currently to
the extent there is income (as defined in
section 643(b)) not paid, credited, or
required to be distributed to other
beneficiaries for the taxable year. If an
annuity or a portion of an annuity is
deemed to be income required to be
distributed currently, it is treated in all
respects in the same manner as an
amount of taxable income. The phrase
“the amount of income for the taxable
year required to be distributed
currently” also includes any amount
required to be paid during the taxable
year in all events (whether out of
income or corpus) pursuant to a court
order or decree or under local law, by
a decedent’s estate as an allowance or
award for the support of the decedent’s
widow or other dependent for a limited
period during the administration of the
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estate to the extent there is income (as
defined in section 643(b)) of the estate
for the taxable year not paid, credited,
or required to be distributed to other
beneficiaries.

With regard to the commentator’s
suggestion that section 2036 applies
only to the extent that the trust
principal alone is insufficient to fully
satisfy the annuity payment, the IRS and
Treasury Department believe that this
would condition the estate tax treatment
on the nature and performance of the
investments selected by the trustee. The
application of section 2036 should not
be dependent on either the trustee’s
exercise of his or her discretion to invest
in income or nonincome producing
assets, or the actual performance of the
trust assets.

With regard to the position of certain
taxpayers that the full and adequate
consideration exception under section
2036 is satisfied when the present value
of the remainder interest is zero, the IRS
and Treasury Department believe that
this exception to section 2036 does not
apply. There is a significant difference
between the bona fide sale of property
to a third party in exchange for an
annuity, and the retention of an annuity
interest in property transferred to a third
party. In the bona fide sale, there is a
negotiation and agreement between two
parties, each of whom is the owner of
a property interest before the sale; each
uses his or her own property to provide
consideration to the other in exchange
for the property interest to be received
from the other in the sale. When the
transferor retains an annuity or similar
interest in the transferred property (as in
the case of a GRAT or GRUT), the
transferor is not selling the transferred
property to a third party in exchange for
an annuity because there is no other
owner of property negotiating or
engaging in a sale transaction with the
transferor. The transferor, instead, is
transferring the property subject to a
retained possession and enjoyment of,
or right to, the income from the
property. If the grantor retains the
interest for life, for any period not
ascertainable without reference to the
grantor’s death, or for a period that does
not in fact end before the grantor’s
death, the property is subject to
inclusion in the grantor’s gross estate
under section 2036.

The portion of the GRAT or GRUT
corpus includible in the deceased
grantor’s gross estate is that portion,
valued as of the grantor’s death (or the
section 2032 alternate valuation date, if
applicable), necessary to yield that
annual annuity, unitrust, or other
payment without reducing or invading
principal. This portion is determined by

using the section 7520 interest rate in
effect on the decedent’s date of death (or
on the alternate valuation date, if
applicable). The IRS has interpreted
retained annuity interests under section
2036 in this manner since the enactment
of this section in 1916. See Regulations
37 (revised, 1919), Article 24 at 22
(Revenue Act of 1918) or Treasury
Department, Treasury Decisions under
Internal Revenue Law of the United
States, Vol. 21 (Jan.—Dec., 1919), TD
2910, Art. 24 at 771; Regulations 37
(revised, January, 1921), Article 24 at 20
(Revenue Act of 1918) or Treasury
Department, Treasury Decisions under
Internal Revenue Law of the United
States, Vol. 23 (Jan.—Dec., 1921), TD
3145, Art. 24 at 299; Regulations 63
(1922 Edition), Article 20 at 21
(Revenue Act of 1921) or Treasury
Department, Treasury Decisions under
Internal Revenue Law of the United
States, Vol. 24 (Jan.—Dec., 1922), TD
3384, Art. 20 at 1057; Regulations 68
(1924 Edition), Article 18 at 27
(Revenue Act of 1924) or Treasury
Department, Treasury Decisions under
Internal Revenue Law of the United
States, Vol. 27 (Jan.—Dec., 1925), TD
3683, Art. 18 at 107; Regulations 70
(1926 Edition), Article 18 at 25
(Revenue Act of 1926) or Treasury
Department, Treasury Decisions under
Internal Revenue Law of the United
States, Vol. 28 (Jan.—Dec., 1926), TD
3918, Art. 18 at 451; and Regulations 70
(1929 Edition), Article 18 at 27—28
(Revenue Act of 1926). The IRS
confirmed this interpretation in Rev.
Rul. 76-273 and Rev. Rul. 82-105.
Although this guidance predates the
advent of GRATs and GRUTs, the
analysis and holdings of this guidance
consistently has been applied to GRATSs,
GRUTs, and similar trust arrangements.

Pooled Income Funds

A commentator requested that the
regulations be expanded to discuss their
impact on both newer (under three years
old) and more mature (over three years
old) pooled income funds. The age of
the fund determines the formula to be
used to determine the fund’s rate of
return, and thus the value of the
charitable gift: Funds that are at least
three years old use the highest of the
three last taxable years’ rates of return;
funds that are less than three years old
generally use the highest of the three
calendar-year annual averages of the
section 7520 rates minus 1 percent. See
§1.642(c)-6(e)(3) and (4). This
distinction based on the duration of the
fund, however, is not relevant for
purposes of determining the amount
included in the transferor’s gross estate
under section 2036 because the retained

interest is the right to all of the income,
thus mandating the inclusion of the
entire share of the fund’s corpus
attributable to the transferor. A pooled
income fund example has been added to
the final regulations as Example 5 in
§20.2036—1(c)(2).

Remainder Interest in Personal
Residences and Farms

A commentator requested that the
regulations be expanded to discuss the
estate tax implications for charitable
gifts of remainder interests in personal
residences and farms. The calculation of
the charitable deduction is beyond the
scope of these final regulations.
Example 2 of §20.2036-1(c)(1),
however, has been added in the final
regulations to confirm that, if the
transferor transferred a personal
residence to a third person while
retaining the right to use the personal
residence for life or for a term of years,
and if the transferor died during that
term, the fair market value of the
residence on the date of death is
includible in the transferor’s gross estate
under section 2036.

Alternate Valuation Date

A commentator questioned whether
the proposed regulations imply that the
portion of the trust includible in the
grantor’s gross estate when the estate
has made a section 2032 election is to
be determined with reference to the
section 7520 rate in effect on the
alternate valuation date. The
commentator has requested an
explanation of why the change in the
section 7520 rate is not a change in
value due only to the mere lapse of time
under § 20.2032-1(f).

When a section 2032 election is made,
the section 7520 interest rate (but not
the mortality factor) on the alternate
valuation date is used to determine the
portion of trust corpus includible in the
grantor’s gross estate under section
2036. The section 7520 interest rate
reflects changes due to market
conditions, which is permitted under
section 2032. Mortality factors are not
necessary to determine the portion of
trust corpus includible in the grantor’s
gross estate under section 2036 because
under section 2036 the dispositive
factor is whether the interest was
retained for the requisite statutory
period, not the length of the period
remaining at the transferor’s death. See
§20.2032-1(f) in cases where the
mortality factor is applicable and the
alternate valuation method under
section 2032 is elected.
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Alternate Valuation Date Example

A commentator requested an example
that illustrates how the rules of
§20.2032-1(d) affect the trust’s value
and how required annuity payments
made after the date of death but before
the alternate valuation date affect the
estate inclusion computation. Any such
example, which would properly belong
in the regulations under section 2032, is
beyond the scope of these final
regulations.

Examples of CRAT and CRUT for a
Term of Years

A commentator requested that the
regulation be expanded to include
examples or a discussion of the estate
tax implications for a donor who creates
a CRAT or a CRUT for a term of years.
In response to this comment, Examples
1 and 3 of §20.2036-1(c)(2) are
amended in the final regulations to
provide that, if the grantor instead had
retained an interest in a CRAT or a
CRUT for a term of years and had died
during the term, the inclusion under
section 2036 would be the same as
when the grantor retained an interest for
life in the CRAT or CRUT.

Graduated GRAT Example

A commentator requested that
examples be provided that address a
GRAT from which the grantor receives
increasing annuity payments. The
commentator suggested two alternative
methods for valuing the annuity and
requested that the IRS provide guidance
on the appropriate method. The IRS and
Treasury Department agree that such an
example would be helpful and
appropriate but believe the issue
requires further consideration.

Example Illustrating Proposed
§20.2036-1(c)(1)

A commentator recommended that
the example found in § 20.2036—
1(c)(1)(ii) illustrating the provisions of
§20.2036-1(c)(1)(i) be changed by
replacing the reference to D’s spouse (E),
with D’s child (C), to avoid
complications with section 2523. The
commentator also explained that, even
if D dies before E, D has a right at death
to more than one-half of trust income
because D has the right to the entire
trust income in the event E dies before
D. The IRS and Treasury Department
agree that this example should be
provided in the regulations under
section 2036, but believe the issue
requires further consideration.

Proposed Title for § 20.2036-1(c)(2)

A commentator suggested that the
title of proposed regulation § 20.2036—
1(c)(2) be changed to “Retained annuity,

unitrust, and other income interests in
trusts.” This comment is adopted
because this regulation addresses
retained interests in trust income and
corpus.

Examples 1 and 3 of Proposed
§20.2036-1(c)(2)

A commentator recommended that
Examples 1 and 3 of proposed
regulation § 20.2036—1(c)(2) state that, if
D’s executor elects to use the alternate
valuation date and also elects to use the
interest rate component for either of the
two months preceding the alternate
valuation date, then under § 1.664—2(c)
of the Income Tax Regulations, the
section 7520 rate and the mortality table
for that month should be used for
purposes of determining: (1) The
portion of trust corpus includible in D’s
estate; (2) the value of C’s continuing
annuity interest; and (3) the charitable
deduction available for the portion of
the CRAT included in D’s estate.

The choice as to the monthly interest
rate to be used to determine the portion
of trust corpus includible in D’s estate
and the value of C’s continuing annuity
interest present no issues under section
2036, and are addressed by section
7520. Mortality factors, however,
generally are not necessary to determine
the portion of trust corpus includible in
the grantor’s gross estate under section
2036. In cases where a mortality factor
is applicable and the alternate valuation
method under section 2032 is elected,
taxpayers are directed to § 20.2032—1(f).
The calculation of the charitable
deduction is beyond the scope of these
regulations. Accordingly, the issues
raised in this comment will not be
addressed in these final regulations.

Example 1 of Proposed § 20.2036-1(c)(2)

A commentator had several comments
with respect to this example. The
commentator pointed out that the trust
in the example fails the 10 percent
remainder requirement set forth in
section 664(d)(1)(D). In response,
Example 1 has been modified in the
final regulations so that the trust meets
this requirement.

Second, the commentator concluded
that the charitable deduction of
$30,024.80 arrived at in the example
would be correct only if it is assumed
that the annuity payments to C were
paid entirely from the portion of the
trust that is includible in D’s gross
estate. The commentator suggested that
there is no basis for this assumption,
and that C’s annuity payments are made
from the trust as a whole and should be
allocated between the included and
excluded portion of the trust in
proportion to the relative values of each.

This approach results in a charitable
deduction of $86,683 ($200,000 reduced
by two-thirds of the value of C’s
annuity). In response, it has been
determined that it is beyond the scope
of the final regulations to address the
calculation of the charitable deduction.
Accordingly, the charitable deduction
calculations in Example 1 and Example
3 of §20.2036-1(c)(2) have been
removed from the final regulations.

The commentator requested that the
regulations include a statement that, if
an inter vivos CRAT is properly formed
and subsequently included in the
grantor’s gross estate, the requirements
under section 664(d) for qualification as
a CRAT do not need to be retested at the
time of the grantor’s death for purposes
of determining whether the grantor’s
estate is entitled to a charitable
deduction for the value of the remainder
interest in the CRAT. This issue is
governed by section 664 and is beyond
the scope of the final regulations.

Finally, the commentator suggested
that Example 1 be expanded to include
a right retained by D to revoke C’s
annuity interest or to change the
identity of the charitable remainderman
and to confirm the impact of these
retained powers on the charitable
deduction. Example 1 in § 20.2036—
1(c)(2) is expanded in the final
regulations to include the scenario that
D may revoke C’s annuity interest or
change the identity of the charitable
remainderman. The example cites to
section 2038 for the inclusion of
property in the gross estate on account
of such retained powers.

Example 2 of Proposed § 20.2036-1(c)(2)

A commentator suggested that the
sentence, ‘“No additional contributions
were made to the Trust after D’s transfer
at the creation of the Trust” be removed
or changed to reflect that no additional
contributions may be made to a GRAT.
In response, the final regulations adopt
this comment.

A commentator suggested that the
example address the amount includible
in D’s gross estate when the trust is
payable to D’s estate after D’s death. In
response, Example 2 of § 20.2036—
1(c)(2) is modified in the final
regulations to provide that the portion
of trust corpus includible in D’s estate
under section 2036 is that portion
necessary to support D’s retained
interest at the moment before D’s death
(calculated as directed in the example).
Thus, it is not material whether annuity
payments are made to D’s estate after
D’s death.
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Effect on Other Documents

The following documents are obsolete
as of July 14, 2008:

Rev. Rul. 76-273 (1976-2 CB 268).

Rev. Rul. 82—105 (1982—1 CB 133).

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations and, because these
regulations do not impose on small
entities a collection of information
requirement, the Regulatory Flexibility
Act (5 U.S.C. chapter 6) does not apply.
Pursuant to section 7805(f) of the Code,
the notice of proposed rulemaking
preceding this regulation was submitted
to the Chief Counsel for Advocacy of the
Small Business Administration for
comment on its impact on small
business.

Drafting Information

The principal author of these
regulations is Theresa M. Melchiorre,
Office of Chief Counsel, IRS.

List of Subjects in 26 CFR Part 20

Estate taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

m Accordingly, 26 CFR part 20 is
amended as follows:

PART 20—ESTATE TAX; ESTATES OF
DECEDENTS DYING AFTER AUGUST
16, 1954

m Paragraph 1. The authority citation
for part 20 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 20.2036-1 is amended
by:
m 1. Revising paragraph (a).
m 2. Designating the undesignated text
following paragraph (a)(3)(ii) as
paragraph (c)(1)(i) and adding new
paragraph headings.
m 3. Adding paragraphs (c)(1)(ii), (c)(2),
and (c)(3).

The revisions and additions read as
follows:

§20.2036-1
estate.

(a) In general. A decedent’s gross
estate includes under section 2036 the
value of any interest in property
transferred by the decedent after March

Transfers with retained life

3, 1931, whether in trust or otherwise,
except to the extent that the transfer was
for an adequate and full consideration
in money or money’s worth (see
§20.2043-1), if the decedent retained or
reserved—

(1) For his life;

(2) For any period not ascertainable
without reference to his death (if the
transfer was made after June 6, 1932); or

(3) For any period which does not in
fact end before his death:

(i) The use, possession, right to
income, or other enjoyment of the
transferred property.

* * * * *

(c) Retained or reserved interest—(1)
Amount included in gross estate—(i) In
general. * * *

(ii) Examples. The application of
paragraph (c)(1)(i) of this section is
illustrated in the following examples:

Example 1. [Reserved].

Example 2. D transferred D’s personal
residence to D’s child (C), but retained the
right to use the residence for a term of years.
D dies during the term. At D’s death, the fair
market value of the personal residence is
includible in D’s gross estate under section
2036(a)(1) because D retained the right to use
the residence for a period that did not in fact
end before D’s death.

(2) Retained annuity, unitrust, and
other income interests in trusts—(i) In
general. This paragraph (c)(2) applies to
a grantor’s retained use of an asset held
in trust or a retained annuity, unitrust,
or other interest in any trust (other than
a trust constituting an employee benefit)
including without limitation the
following (collectively referred to in this
paragraph (c)(2) as “trusts”): Certain
charitable remainder trusts (collectively
CRTs) such as a charitable remainder
annuity trust (CRAT) within the
meaning of section 664(d)(1), a
charitable remainder unitrust (CRUT)
within the meaning of section 664(d)(2)
or (d)(3), and any charitable remainder
trust that does not qualify under section
664(d), whether because the CRT was
created prior to 1969, there was a defect
in the drafting of the CRT, there was no
intention to qualify the CRT for the
charitable deduction, or otherwise;
other trusts established by a grantor
(collectively GRTs) such as a grantor
retained annuity trust (GRAT) paying
out a qualified annuity interest within
the meaning of § 25.2702—3(b) of this
chapter, a grantor retained unitrust
(GRUT) paying out a qualified unitrust
interest within the meaning of
§ 25.2702-3(c) of this chapter; and
various other forms of grantor retained
income trusts (GRITs) whether or not
the grantor’s retained interest is a
qualified interest as defined in section
2702(b), including without limitation a

qualified personal residence trust
(QPRT) within the meaning of

§ 25.2702-5(c) of this chapter and a
personal residence trust (PRT) within
the meaning of § 25.2702-5(b) of this
chapter. If a decedent transferred
property into such a trust and retained
or reserved the right to use such
property, or the right to an annuity,
unitrust, or other interest in such trust
with respect to the property decedent so
transferred for decedent’s life, any
period not ascertainable without
reference to the decedent’s death, or for
a period that does not in fact end before
the decedent’s death, then the
decedent’s right to use the property or
the retained annuity, unitrust, or other
interest (whether payable from income
and/or principal) constitutes the
retention of the possession or enjoyment
of, or the right to the income from, the
property for purposes of section 2036.
The portion of the trust’s corpus
includible in the decedent’s gross estate
for Federal estate tax purposes is that
portion of the trust corpus necessary to
provide the decedent’s retained use or
retained annuity, unitrust, or other
payment (without reducing or invading
principal) as determined in accordance
with §20.2031-7 (or § 20.2031-7A, if
applicable). The portion of the trust’s
corpus includible in the decedent’s
gross estate under section 2036,
however, shall not exceed the fair
market value of the trust’s corpus at the
decedent’s date of death.

(ii) Graduated retained interests.
[Reserved].

(iii) Examples. The application of
paragraphs (c)(2)(i) and (c)(2)(ii) of this
section are illustrated in the following
examples:

Example 1. (i) Decedent (D) transferred
$100,000 to an inter vivos trust that qualifies
as a CRAT under section 664(d)(1). The trust
agreement provides for an annuity of $7,500
to be paid each year to D for D’s life, then
to D’s child (C) for C’s life, with the
remainder to be distributed upon the
survivor’s death to N, a charitable
organization described in sections 170(c),
2055(a), and 2522(a). The annuity is payable
to D or G, as the case may be, annually on
each December 31st. D dies in September
2006, survived by C who was then age 40. On
D’s death, the value of the trust assets was
$300,000 and the section 7520 interest rate
was 6 percent. D’s executor does not elect to
use the alternate valuation date.

(ii) The amount of corpus with respect to
which D retained the right to the income, and
thus the amount includible in D’s gross estate
under section 2036, is that amount of corpus
necessary to yield the annual annuity
payment to D (without reducing or invading
principal). In this case, the formula for
determining the amount of corpus necessary
to yield the annual annuity payment to D is:
annual annuity / section 7520 interest rate =
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amount includible under section 2036. The
amount of corpus necessary to yield the
annual annuity is $7,500 / .06 = $125,000.
Therefore, $125,000 is includible in D’s gross
estate under section 2036(a)(1). (The result
would be the same if D had retained an
interest in the CRAT for a term of years and
had died during the term. The result also
would be the same if D had irrevocably
relinquished D’s annuity interest less than 3
years prior to D’s death because of the
application of section 2035.) If, instead, the
trust agreement had provided that D could
revoke C’s annuity interest or change the
identity of the charitable remainderman, see
section 2038 with regard to the portion of the
trust to be included in the gross estate on
account of such a retained power to revoke.
Under the facts presented, section 2039 does
not apply to include any amount in D’s gross
estate by reason of this retained annuity. See
§20.2039-1(e).

Example 2. (i) D transferred $100,000 to a
GRAT in which D’s annuity is a qualified
interest described in section 2702(b). The
trust agreement provides for an annuity of
$12,000 per year to be paid to D for a term
of ten years or until D’s earlier death. The
annuity amount is payable in twelve equal
installments at the end of each month. At the
expiration of the term of years or on D’s
earlier death, the remainder is to be
distributed to D’s child (G). D dies prior to
the expiration of the ten-year term. On the
date of D’s death, the value of the trust assets
is $300,000 and the section 7520 interest rate
is 6 percent. D’s executor does not elect to
use the alternate valuation date.

(ii) The amount of corpus with respect to
which D retained the right to the income, and
thus the amount includible in D’s gross estate
under section 2036, is that amount of corpus
necessary to yield the annual annuity
payment to D (without reducing or invading
principal). In this case, the formula for
determining the amount of corpus necessary
to yield the annual annuity payment to D is:
annual annuity (adjusted for monthly
payments) / section 7520 interest rate =
amount includible under section 2036. The
Table K adjustment factor for monthly
annuity payments in this case is 1.0272.
Thus, the amount of corpus necessary to
yield the annual annuity is ($12,000 x
1.0272) / .06 = $205,440. Therefore, $205,440
is includible in D’s gross estate under section
2036(a)(1). If, instead, the trust agreement
had provided that the annuity was to be paid
to D during D’s life and to D’s estate for the
balance of the 10-year term if D died during
that term, then the portion of trust corpus
includible in D’s gross estate would still be
as calculated in this paragraph. It is not
material whether payments are made to D’s
estate after D’s death. Under the facts
presented, section 2039 does not apply to
include any amount in D’s gross estate by
reason of this retained annuity. See
§20.2039-1(e).

Example 3. (i) In 2000, D created a CRUT
within the meaning of section 664(d)(2). The
trust instrument directs the trustee to hold,
invest, and reinvest the corpus of the trust
and to pay to D for D’s life, and then to D’s
child (C) for C’s life, in equal quarterly
installments payable at the end of each

calendar quarter, an amount equal to 6
percent of the fair market value of the trust
as valued on December 15 of the prior taxable
year of the trust. At the termination of the
trust, the then-remaining corpus, together
with any and all accrued income, is to be
distributed to N, a charitable organization
described in sections 170(c), 2055(a), and
2522(a). D dies in 2006, survived by C, who
was then age 55. The value of the trust assets
on D’s death was $300,000. D’s executor does
not elect to use the alternate valuation date
and, as a result, D’s executor does not choose
to use the section 7520 interest rate for either
of the two months prior to D’s death.

(ii) The amount of the corpus with respect
to which D retained the right to the income,
and thus the amount includible in D’s gross
estate under section 2036(a)(1), is that
amount of corpus necessary to yield the
unitrust payments. In this case, such amount
of corpus is determined by dividing the
trust’s equivalent income interest rate by the
section 7520 rate (which was 6 percent at the
time of D’s death). The equivalent income
interest rate is determined by dividing the
trust’s adjusted payout rate by the excess of
1 over the adjusted payout rate. Based on
§ 1.664—4(e)(3) of this chapter, the
appropriate adjusted payout rate for the trust
at D’s death is 5.786 percent (6 percent x
.964365). Thus, the equivalent income
interest rate is 6.141 percent (5.786 percent
/ (1—5.786 percent)). The ratio of the
equivalent interest rate to the assumed
interest rate under section 7520 is 102.35
percent (6.141 percent / 6 percent). Because
this exceeds 100 percent, D’s retained payout
interest exceeds a full income interest in the
trust, and D effectively retained the income
from all the assets transferred to the trust.
Accordingly, because D retained for life an
interest at least equal to the right to all
income from all the property transferred by
D to the CRUT, the entire value of the corpus
of the CRUT is includible in D’s gross estate
under section 2036(a)(1). (The result would
be the same if D had retained, instead, an
interest in the CRUT for a term of years and
had died during the term.) Under the facts
presented, section 2039 does not apply to
include any amount in D’s gross estate by
reason of D’s retained unitrust interest. See
§20.2039-1(e).

(iii) If, instead, D had retained the right to
a unitrust amount having an adjusted payout
for which the corresponding equivalent
interest rate would have been less than the
6 percent assumed interest rate of section
7520, then a correspondingly reduced
proportion of the trust corpus would be
includible in D’s gross estate under section
2036(a)(1). Alternatively, if the interest
retained by D was instead only one-half of
the 6 percent unitrust interest, then the
amount included in D’s estate would be the
amount needed to produce a 3 percent
unitrust interest. All of the results in this
Example 3 would be the same if the trust had
been a GRUT instead of a CRUT.

Example 4. During life, D established a 15-
year GRIT for the benefit of individuals who
are not members of D’s family within the
meaning of section 2704(c)(2). D retained the
right to receive all of the net income from the
GRIT, payable annually, during the GRIT’s

term. D dies during the GRIT’s term. D’s
executor does not elect to use the alternate
valuation date. In this case, the GRIT’s
corpus is includible in D’s gross estate under
section 2036(a)(1) because D retained the
right to receive all of the income from the
GRIT for a period that did not in fact end
before D’s death. If, instead, D had retained
the right to receive 60 percent of the GRIT’s
net income, then 60 percent of the GRIT’s
corpus would have been includible in D’s
gross estate under section 2036. Under the
facts presented, section 2039 does not apply
to include any amount in D’s gross estate by
reason of D’s retained interest. See § 20.2039—
1(e).

Example 5. In 2003, D transferred $10X to
a pooled income fund that conforms to Rev.
Proc. 88-53, 1988—2 CB 712 (1988) in
exchange for 1 unit in the fund. D is to
receive all of the income from that 1 unit
during D’s life. Upon D’s death, D’s child (C),
is to receive D’s income interest for C’s life.
In 2008, D dies. D’s executor does not elect
to use the alternate valuation date. In this
case, the fair market value of D’s 1 unit in
the pooled income fund is includible in D’s
gross estate under section 2036(a)(1) because
D retained the right to receive all of the
income from that unit for a period that did
not in fact end before D’s death. See
§601.601(d)(2)(ii)(b) of this chapter.

Example 6. D transferred D’s personal
residence to a trust that met the requirements
of a qualified personal residence trust (QPRT)
as set forth in § 25.2702-5(c) of this chapter.
Pursuant to the terms of the QPRT, D
retained the right to use the residence for 10
years or until D’s prior death. D dies before
the end of the term. D’s executor does not
elect to use the alternate valuation date. In
this case, the fair market value of the QPRT’s
assets on the date of D’s death are includible
in D’s gross estate under section 2036(a)(1)
because D retained the right to use the
residence for a period that did not in fact end
before D’s death.

(3) Effective/applicability dates.
Paragraphs (a) and (c)(1)(i) of this
section are applicable to the estates of
decedents dying after August 16, 1954.
Paragraphs (c)(1)(ii) and (c)(2) of this
section apply to the estates of decedents
dying on or after July 14, 2008.

m Par. 3. Section 20.2039-1 is amended
by:

lyl. Revising paragraph (a).

m 2. Adding new paragraphs (e) and (f).

The revision and addition reads as
follows:

§20.2039-1 Annuities.

(a) In general. A decedent’s gross
estate includes under section 2039(a)
and (b) the value of an annuity or other
payment receivable by any beneficiary
by reason of surviving the decedent
under certain agreements or plans to the
extent that the value of the annuity or
other payment is attributable to
contributions made by the decedent or
his employer. Sections 2039(a) and (b),
however, have no application to an
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amount which constitutes the proceeds
of insurance under a policy on the
decedent’s life. Paragraph (b) of this
section describes the agreements or
plans to which section 2039(a) and (b)
applies; paragraph (c) of this section
provides rules for determining the
amount includible in the decedent’s
gross estate; paragraph (d) of this section
distinguishes proceeds of life insurance;
and paragraph (e) of this section
distinguishes annuity, unitrust, and
other interests retained by a decedent in
certain trusts.

The fact that an annuity or other
payment is not includible in a
decedent’s gross estate under section
2039(a) and (b) does not mean that it is
not includible under some other section
of part III of subchapter A of chapter 11.
However, see section 2039(c) and (d)
and § 20.2039-2 for rules relating to the
exclusion from a decedent’s gross estate
of annuities and other payments under
certain “‘qualified plans.” Further, the
fact that an annuity or other payment
may be includible under section 2039(a)
will not preclude the application of
another section of chapter 11 with
regard to that interest. For annuity
interests in trust, see paragraph (e)(1) of
this section.

* * * * *

(e) No application to certain trusts.
Section 2039 shall not be applied to
include in a decedent’s gross estate all
or any portion of a trust (other than a
trust constituting an employee benefit,
but including those described in the
following sentence) if the decedent
retained a right to use property of the
trust or retained an annuity, unitrust, or
other interest in the trust, in either case
as described in section 2036. Such trusts
include without limitation the following
(collectively referred to in this
paragraph (e) as “trusts”): Certain
charitable remainder trusts (collectively
CRTs) such as a charitable remainder
annuity trust (CRAT) within the
meaning of section 664(d)(1), a
charitable remainder unitrust (CRUT)
within the meaning of section 664(d)(2)
or (d)(3), and any other charitable
remainder trust that does not qualify
under section 664(d), whether because
the CRT was created prior to 1969, there
was a defect in the drafting of the CRT,
there was no intention to qualify the
CRT for the charitable deduction, or
otherwise; other trusts established by a
grantor (collectively GRTs) such as a
grantor retained annuity trust (GRAT)
paying out a qualified annuity interest
within the meaning of § 25.2702-3(b) of
this chapter, a grantor retained unitrust
(GRUT) paying out a qualified unitrust
interest within the meaning of

§ 25.2702-3(c) of this chapter; and
various forms of grantor retained
income trusts (GRITs) whether or not
the grantor’s retained interest is a
qualified interest as defined in section
2702(b), including without limitation a
qualified personal residence trust
(QPRT) within the meaning of

§ 25.2702-5(c) of this chapter and a
personal residence trust (PRT) within
the meaning of § 25.2702-5(b) of this
chapter. For purposes of determining
the extent to which a retained interest
causes all or a portion of a trust to be
included in a decedent’s gross estate,
see § 20.2036-1(c)(1), (2), and (3).

(f) Effective/applicability dates. The
first, second, and fourth sentences in
paragraph (a) of this section are
applicable to the estates of decedents
dying after August 16, 1954. The fifth
sentence of paragraph (a) of this section
is applicable to the estates of decedents
dying on or after October 27, 1972, and
to the estates of decedents for which the
period for filing a claim for credit or
refund of an estate tax overpayment
ends on or after October 27, 1972. The
third, sixth, and seventh sentences of
paragraph (a) of this section and all of
paragraph (e) of this section are
applicable to the estates of decedents
dying on or after July 14, 2008.

Linda E. Stiff,

Deputy Commissioner for Services and
Enforcement.

Approved: July 4, 2008.
Eric Solomon,
Assistant Secretary of the Treasury (Tax
Policy).
[FR Doc. E8-15941 Filed 7-11-08; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF AGRICULTURE

Forest Service

36 CFR Part 242

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 100

[FWS-R7-SM-2008-0021; 70101—-1335—
0064L6]

RIN 1018-AU71

Subsistence Management Regulations
for Public Lands in Alaska, Subpart C
and Subpart D—2008-09 Subsistence
Taking of Fish and Shellfish
Regulations

AGENCIES: Forest Service, Agriculture;
Fish and Wildlife Service, Interior.

ACTION: Final rule; correcting
amendment.

SUMMARY: On March 14, 2008, we
published a final rule that established
regulations for seasons, harvest limits,
methods, and means related to taking of
fish and shellfish for subsistence uses
during the 2008-09 regulatory year.
This rule, which became effective April
1, 2008, and remains effective through
March 31, 2009, contained an error in
the regulatory text. This document
corrects that error.

DATES: This correction is effective July
14, 2008.

FOR FURTHER INFORMATION CONTACT:
Chair, Federal Subsistence Board, c/o
U.S. Fish and Wildlife Service,
Attention: Peter J. Probasco, Office of
Subsistence Management; (907) 786—
3888. For questions specific to National
Forest System lands, contact Steve
Kessler, Subsistence Program Leader,
USDA—Forest Service, Alaska Region,
(907) 786-3592.

SUPPLEMENTARY INFORMATION: On March
14, 2008, we published a final rule (73
FR 13761) that established regulations
for seasons, harvest limits, methods, and
means for taking fish and shellfish for
subsistence uses during the 2008—09
regulatory year. This rule became
effective April 1, 2008, and remains
effective through March 31, 2009. We
made an error in our regulatory text. In
~.27(i)(13), there was an extra
paragraph (i)(13)(xx), which inserted
material about the Taku River in the
middle of material pertaining to Prince
of Wales/Kosciusko Islands. This
correction redesignates extra paragraph
(1)(13)(xx) as (xxi). The substance of the
regulations remains unchanged.

Administrative Procedure Act

We find good cause to waive notice
and comment on this correction,
pursuant to 5 U.S.C. 533(b)(B), and the
30-day delay in effective date pursuant
to 5 U.S.C. 553(d). Notice and comment
are unnecessary because this correction
is a minor, technical change in the
numbering of the regulations. The
substance of the regulations remains
unchanged. Therefore, this correction is
being published as a final regulation
and is effective July 14, 2008.

List of Subjects
36 CFR Part 242

Administrative practice and
procedure, Alaska, Fish, National
forests, Public lands, Reporting and
recordkeeping requirements, Wildlife.
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50 CFR Part 100

Administrative practice and
procedure, Alaska, Fish, National
forests, Public lands, Reporting and
recordkeeping requirements, Wildlife.
m Accordingly, we amend title 36, part
242, and title 50, part 100, of the Code
of Federal Regulations as follows:
PART__ —SUBSISTENCE
MANAGEMENT REGULATIONS FOR
PUBLIC LANDS IN ALASKA

m 1. The authority citation for both 36
CFR part 242 and 50 CFR part 100
continues to read as follows:

Authority: 16 U.S.C. 3, 472, 551, 668dd,
3101-3126; 18 U.S.C. 3551-3586; 43 U.S.C.
1733.

m 2. Amend § .27 by:

m A. Revising paragraph (i)(13)(xix);

m B. Correctly redesignating the first
paragraph designated as paragraph
(1)(13)(xx) as paragraph (i)(13)(xxi); and
m C. Revising paragraph (i)(13)(xx) and
newly designated (i)(13)(xxi) to read as
follows:

§ .27 Subsistence taking of fish.

* * * * *
(i) L
(13) * k%

(xix) You may take steelhead trout on
Prince of Wales and Kosciusko Islands
under the terms of Federal subsistence
fishing permits. You must obtain a
separate permit for the winter and
spring seasons.

(A) The winter season is December 1
through the last day of February, with
a harvest limit of two fish per
household. You may use only a dip net,
handline, spear, or rod and reel. The
winter season may be closed when the
harvest level cap of 100 steelhead for
Prince of Wales/Kosciusko Islands has
been reached. You must return your
winter season permit within 15 days of
the close of the season and before
receiving another permit for a Prince of
Wales/Kosciusko steelhead subsistence
fishery. The permit conditions and
systems to receive special protection
will be determined by the local Federal
fisheries manager in consultation with
ADF&G.

(B) The spring season is March 1
through May 31, with a harvest limit of
five fish per household. You may use
only a dip net, handline, spear, or rod
and reel. The spring season may be
closed prior to May 31 if the harvest
quota of 600 fish minus the number of
steelhead harvested in the winter
subsistence steelhead fishery is reached.
You must return your spring season
permit within 15 days of the close of the
season and before receiving another

permit for a Prince of Wales/Kosciusko
steelhead subsistence fishery. The
permit conditions and systems to
receive special protection will be
determined by the local Federal
fisheries manager in consultation with
ADF&G.

(xx) In addition to the requirement for
a Federal subsistence fishing permit, the
following restrictions for the harvest of
Dolly Varden, brook trout, grayling,
cutthroat, and rainbow trout apply:

(A) The daily household harvest and
possession limit is 20 Dolly Varden;
there is no closed season or size limit;

(B) The daily household harvest and
possession limit is 20 brook trout; there
is no closed season or size limit;

(C) The daily household harvest and
possession limit is 20 grayling; there is
no closed season or size limit;

(D) The daily household harvest limit
is 6 and the household possession limit
is 12 cutthroat or rainbow trout in
combination; there is no closed season
or size limit;

(E) You may only use a rod and reel;

(F) The permit conditions and
systems to receive special protection
will be determined by the local Federal
fisheries manager in consultation with
ADF&G.

(xxi) There is no subsistence fishery
for any salmon on the Taku River.

Dated: July 8, 2008.
Sara Prigan,
Federal Register Liaison.
[FR Doc. E8-16026 Filed 7—11-08; 8:45 am]
BILLING CODE 3410-11-P, 4310-55-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 65

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency, DHS.
ACTION: Final rule.

SUMMARY: Modified Base (1 % annual-
chance) Flood Elevations (BFEs) are
finalized for the communities listed
below. These modified BFEs will be
used to calculate flood insurance
premium rates for new buildings and
their contents.

DATES: The effective dates for these
modified BFEs are indicated on the
following table and revise the Flood
Insurance Rate Maps (FIRMs) in effect
for the listed communities prior to this
date.

ADDRESSES: The modified BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT:
William R. Blanton, Jr., Engineering
Management Branch, Mitigation
Directorate, Federal Emergency
Management Agency, 500 C Street, SW.,
Washington, DC 20472, (202) 646—3151.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) makes the final determinations
listed below of the modified BFEs for
each community listed. These modified
BFEs have been published in
newspapers of local circulation and
ninety (90) days have elapsed since that
publication. The Mitigation Division
Director of FEMA resolved any appeals
resulting from this notification.

The modified BFEs are not listed for
each community in this notice.
However, this final rule includes the
address of the Chief Executive Officer of
the community where the modified
BFEs determinations are available for
inspection.

The modified BFEs are made pursuant
to section 206 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified BFEs are the basis for
the floodplain management measures
that the community is required to either
adopt or to show evidence of being
already in effect in order to qualify or
to remain qualified for participation in
the National Flood Insurance Program
(NFIP).

These modified BFEs, together with
the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, State, or regional entities.

These modified BFEs are used to meet
the floodplain management
requirements of the NFIP and are also
used to calculate the appropriate flood
insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in these
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buildings. The changes in BFEs are in
accordance with 44 CFR 65.4.

National Environmental Policy Act.
This final rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Consideration. An
environmental impact assessment has

not been prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Regulatory Classification. This final

rule is not a significant regulatory action

Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,

58 FR 51735.

Executive Order 13132, Federalism.
This final rule involves no policies that
have federalism implications under
Executive Order 13132, Federalism.

Executive Order 12988, Civil Justice
Reform. This final rule meets the
applicable standards of Executive Order

12988.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains,
Reporting and recordkeeping

PART 65—[AMENDED]

3 CFR, 1979 Comp., p.376.

§65.4 [Amended]

m Accordingly, 44 CFR part 65 is
amended to read as follows:

m 1. The authority citation for part 65
continues to read as follows:
Authority: 42 U.S.C. 4001 et seq.;

Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,

m 2. The tables published under the
authority of § 65.4 are amended as

under the criteria of section 3(f) of requirements. follows:
State and county Location and case No. Dv?;]%rzciengo?iirensvg; gigﬁgﬁgg r Chief executive officer of community Effrﬁgg\i’f?cgﬁ;?‘ of ComNrgt-mlty
Arizona:
Maricopa (FEMA Unincorporated areas January 10, 2008; January 17, | The Honorable Fulton Brock, Chair- | January 4, 2008 ... 040037
Docket No.: B— of Maricopa County 2008; Arizona Business Gazette. man, Maricopa County, Board of
7772). (07-09-1354P). Supervisors, 301 West Jefferson
Street, 10th Floor, Phoenix, AZ
85003.
Maricopa (FEMA City of Phoenix (07— January 3, 2008; January 10, 2008; | The Honorable Phil Gordon, Mayor, | January 14, 2008 040051
Docket No.: B— 09-1713P). Arizona Business Gazette. City of Phoenix, 200 West Wash-
7772). ington Street, 11th Floor, Phoenix,
AZ 85003.
Mohave (FEMA City of Kingman (07— January 24, 2008; January 31, | The Honorable Lester Byram, Mayor, | May 1, 2008 ......... 040060
Docket No.: B— 09-0639P). 2008; The Kingman Daily Miner. City of Kingman, 310 North Fourth
7772). Street, Kingman, AZ 86401.
Yavapai (FEMA Town of Prescott (07— January 3, 2008; January 10, 2008; | The Honorable Harvey C. Skoog, | December 14, 040121
Docket No.: B— 09-1453P). Prescott Daily Courier. Mayor, Town of Prescott Valley, 2007.
7772). 7501 East Civic Circle, Prescott
Valley, AZ 86314.
Yavapai (FEMA Unincorporated areas December 13, 2007; December 20, | The Honorable Chip Davis, Chairman, | March 20, 2008 .... 040093
Docket No: B— of Yavapai County 2007; Prescott Daily Courier. Yavapai County Board of Super-
7766). (07-09-1369P). visors, 1015 Fair Street, Prescott,
AZ 86305.
Yavapai (FEMA Unincorporated areas January 10, 2008; January 17, | The Honorable Chip Davis, Chairman, | April 17, 2008 ....... 040093
Docket No.: B— of Yavapai County 2008; Prescott Daily Courier. Yavapai County Board of Super-
7772). (07-09-1440P). visors, 1015 Fair Street, Prescott,
AZ 86305.
California:
San Diego (FEMA | City of Chula Vista (07— | January 10, 2008; January 17, | The Honorable Cheryl Cox, Mayor, | December 27, 065021
Docket No.: B— 09-1325P). 2008; San Diego Daily Transcript. City of Chula Vista, 276 Fourth Av- 2007.
7772). enue, Chula Vista, CA 91910.
Shasta (FEMA City of Anderson (07— January 9, 2008; January 16, 2008; | The Honorable Keith Webster, Mayor, | April 16, 2008 ....... 060359
Docket No.: B— 09-1860P). Anderson Valley Post. City of Anderson, 1887 Howard
7772). Street, Anderson, CA 96007.
Yuba (FEMA Dock- | Unincorporated areas January 10, 2008; January 17, | The Honorable Hal Stocker, Chair- | December 26, 060427
et No.: B-7772). of Yuba County (07— 2008; The Appeal-Democrat. man, Yuba County Board of Super- 2007.
09-1893P). visors, 915 Eighth Street, Suite 109,
Marysville, CA 95901.
Florida: Collier (FEMA City of Naples (07-04— | February 7, 2008; February 14, | The Honorable Bill Barnett, Mayor, | January 28, 2008 125130
Docket No.: B-7776) 6595P). 2008; Naples Daily News. City of Naples, 735 Eighth Street
South, Naples, FL 34102.
Georgia: Columbia Unincorporated areas December 26, 2007; January 2, | The Honorable Ron C. Cross, Chair- | April 2, 2008 ......... 130059
(FEMA Docket No.: of Columbia County 2008; Columbia County News- man, Columbia County Board of
B-7772) (07-04-2731P). Times. Commissioners, P.O. Box 498,
Evans, GA 30809.
lllinois:
Clinton (FEMA Unincorporated areas January 24, 2008; January 31, | The Honorable Ray Kloeckner, Chair- | January 10, 2008 170044
Docket No.: B— of Clinton County 2008; The Breese Journal. man, Clinton County Board of Di-
7772). (07-05-6034P). rectors, 4626 Court Road, German-
town, IL 62245.
DuPage (FEMA Unincorporated areas December 13, 2007; December 20, | The Honorable Robert J. | March 20, 2008 .... 170197
Docket No.: B— of DuPage County 2007; Daily Herald. Schillerstorm, Chairman, DuPage
7766). (07-05-2642P). County Board, 505 North County
Farm Road, Wheaton, IL 60187.
Lake (FEMA Dock- | Unincorporated areas January 10, 2008; January 17, | The Honorable Suzi Schmidt, Chair- | April 17, 2008 ....... 170357
et No.: B-7772). of Lake County (06— 2008; Lake County News-Sun. man, Lake County Board of Com-
05-BR72P). missioners, 18 North County Street,
Room 1001, Waukegan, IL 60085.
Will (FEMA Docket | Village of Plainfield January 3, 3008; January 10, 2008; | The Honorable James A. Waldorf, | December 11, 170771

No.: B-7772).

(07-05-5056P).

Herald News.

President, Village of Plainfield,
24401 West Lockport Street, Plain-
field, IL 60544.

2007.
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State and county Location and case No. Dv%ir%ngo?i?:gqs\/g; ';%vaﬁgﬁgg r Chief executive officer of community Eﬁ;qut('j\i'f?cgﬁ;i of ComNrgt.Jnlty
Indiana: Miami (FEMA City of Peru (08-05— December 13, 2007; December 20, | The Honorable James R. Walker, | December 31, 180168
Docket No.: B-7772) 0338P). 2007; Peru Tribune. Mayor, City of Peru, 35 South 2007.
Broadway, Peru, IN 46970.
lowa: Dallas and Polk City of Clive (07-07— January 18, 2008; January 25, | The Honorable Les Aasheim, Mayor, | April 25, 2008 ....... 190488
(FEMA Docket No.: 1800P). 2008; The Des Moines Register. City of Clive, 1900 Northwest 114th
B-7772) Street, Clive, IA 50325.
North Carolina:
Wake (FEMA City of Raleigh (07-04— | February 4, 2008; February 11, | The Honorable Charles Meeker, | February 29, 2008 370243
Docket No. B— 3146P). 2008; The News & Observer. Mayor of the City of Raleigh, P.O.
7776). Box 590, Raleigh, North Carolina
27602.
Wake (FEMA City of Raleigh (07-04— | February 7, 2008; February 14, | The Honorable Charles Meeker, | May 14, 2008 ....... 370243
Docket No. B— 4250P). 2008; The News & Observer. Mayor, City of Raleigh, P.O. Box
7776). 590, 222 West Hargett Street, Ra-
leigh, North Carolina 27602.
Wake (FEMA Town of Wake Forest February 7, 2008; February 14, | The Honorable Vivian Jones, Mayor, | May 14, 2008 ....... 370244
Docket No. B— (07-04—-4250P). 2008; The Wake Weekly. Town of Wake Forest, 401 EIm Av-
7776). enue, Wake Forest, North Carolina
27587.
North Dakota:
Burleigh (FEMA City of Bismark (07— January 10, 2008; January 17, | The Honorable John Warford, Mayor, | April 17, 2008 ....... 380149
Docket No.: B— 08-0142P). 2008; Bismark Tribune. City of Bismarck, P.O. Box 5503,
7772). Bismarck, ND 58506-5503.
Burleigh (FEMA Unincorporated areas January 10, 2008; January 17, | The Honorable Marlan Haakenson, | April 17, 2008 ....... 380017
Docket No.: B— of Burleigh County 2008; Bismark Tribune. Chairman, Burleigh County Com-
7772). (07-08-0142P). mission, 115 South Griffin Street,
Bismarck, ND 58504-5309.
Oregon:
Clackamas, Mult- City of Portland (07— January 9, 2008; January 16, 2008; | The Honorable Tom Potter, Mayor, | January 28, 2008 410183
nomah, Wash- 10-0004P). The Gresham Outlook. City of Portland, 1221 Southwest
ington (FEMA Fourth Avenue, Suite 340, Portland,
Docket No.: B— OR 97204.
7772).
Clackamas (FEMA | City of Wilsonville (07— | December 12, 2007; December 19, | The Honorable Charlotte Lehan, | December 31, 410025
Docket No.: B— 10-0469P). 2007; Wilsonville Spokesman. Mayor, City of Wilsonville, 29786 2007.
7766). Southwest Lehan Court, Wilsonville,
OR 97070.
South Carolina: Lex- Lexington County (07— | December 6, 2007; December 13, | The Honorable William C. “Billy” Der- | March 13, 2008 .... 450129
ington (FEMA Docket 04-5473P). 2007; Lexington County Chron- rick, Chairman, Lexington County
No.: B-7772) icle. Council, 212 South Lake Drive,
Lexington, SC 29072.
Texas:
Collin (FEMA Dock- | City of Allen (07—06— January 10, 2008; January 17, | The Honorable Stephen Terrell, | April 17,2008 ....... 480131
et No.: B-7772). 2412P). 2008; The Allen American. Mayor, City of Allen, 305 Century
Parkway, Allen, TX 75013.
Collin (FEMA Dock- | City of Celina (08-06— | January 3, 2008; January 10, 2008; | The Honorable Corbett Howard, | December 26, 480133
et No.: B-7772). 0373P). The Celina Record. Mayor, City of Celina, 302 West 2007.
Walnut Street, Celina, TX 75009.
Collin (FEMA Dock- | City of McKinney (07— December 13, 2007; December 20, | The Honorable Bill Whitfield, Mayor, | March 20, 2008 .... 480135
et No.: B-7766). 06-1354P). 2007; McKinney Courier-Gazette. City of McKinney, 222 North Ten-
nessee Street, McKinney, TX
75070.
Kaufman (FEMA City of Terrell (07-06— January 10, 2008; January 17, | The Honorable Hal Richards, Mayor, | December 31, 480416
Docket No.: B— 1906P). 2008; The Terrell Tribune. City of Terrel, P.O. Box 310, 2007.
7772). Terrell, TX 75160.
Montgomery Unincorporated areas January 9, 2008; January 16, 2008; | The Honorable Alan B. Sadler, Mont- | April 9, 2008 ......... 480483
(FEMA Docket of Montgomery Coun- The Montgomery County News. gomery County Judge, 301 North
No.: B-7772). ty (06—06—-B643P). Thompson Street, Suite 210, Con-
roe, TX 77301.
Travis (FEMA Unincorporated areas January 10, 2008; January 17, | The Honorable Samuel T. Biscoe, | April 17,2008 ....... 481026
Docket No.: B— of Travis County (07— 2008; Austin American-States- Travis County Judge, P.O. Box
7772). 06-02514P). man. 1748, Austin, TX 78767.
Williamson (FEMA | Town of Hutto (07-06— | January 10, 2008; January 17, | The Honorable Kenneth L. Love, | April 17,2008 ....... 481047
Docket No.: B— 0731P). 2008; Round Rock Leader. Mayor, Town of Hutto, 401 West

7772).

Front Street, Hutto, TX 78634.
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(Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”)

Dated: July 3, 2008.
Michael K. Buckley,

Deputy Assistant Administrator for
Mitigation, Department of Homeland
Security, Federal Emergency Management
Agency.

[FR Doc. E8-15980 Filed 7-11-08; 8:45 am]
BILLING CODE 9110-12-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64
[CG Docket No. 02-278; FCC 08-147]

Rules and Regulations Implementing
the Telephone Consumer Protection
Act of 1991

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the
Commission amends its rules under the
Telephone Consumer Protection Act
(TCPA) to require telemarketers to
honor registrations with the National
Do-Not-Call Registry indefinitely. This
action is consistent with Congress’s
mandate in the Do-Not-Call
Improvement Act of 2007, which
prohibits the removal of numbers from
the Registry unless the consumer
cancels the registration or the number
has been disconnected and reassigned
or is otherwise invalid. The Commission
also will continue to coordinate with
the FTC on additional ways to improve
the Registry’s accuracy.

DATES: 47 CFR 64.1200 (c)(2) contains
information collection requirements that
have not been approved by the Office of
Management and Budget (OMB). The
Commission will publish a separate
document in the Federal Register
announcing the effective date for the
amendment and information collection
requirements. Interested parties
(including the general public, OMB, and
other Federal agencies) that wish to
submit written comments on the PRA
information collection requirements
must do so on or before September 12,
2008.

ADDRESSES: Interested parties may
submit PRA comments identified by
OMB Control Number 3060-0519, by
any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

¢ Federal Communications
Commission’s Web Site: http://
www.fcc.gov/cgb/ecfs/. Follow the
instructions for submitting comments.

e E-mail: Parties who choose to file
by e-mail should submit their comments
to PRA@fcc.gov. Please include CG
Docket Number 02-278 and OMB
Control Number 3060-0519 in the
subject line of the message.

e Mail: Parties who choose to file by
paper should submit their comments to
Cathy Williams, Federal
Communications Commission, Room 1—
(€823, 445 12th Street, SW., Washington,
DC 20554.

FOR FURTHER INFORMATION CONTACT:
Erica McMahon, Consumer &
Governmental Affairs Bureau at (202)
418-0346 (voice), or e-mail
Erica.McMahon@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s
document Rules and Regulations
Implementing the Telephone Consumer
Protection Act (TCPA) of 1991, Do-Not-
Call Registry, Report and Order (DNC
Report and Order), FCC 08-147,
adopted on June 11, 2008, and released
on June 17, 2008. FCC 08-147 addresses
issues arising from the Commission’s
Rules and Regulations Implementing the
TCPA of 1991, Do-Not-Call Registry,
Notice of Proposed Rulemaking, (DNC
NPRM), FCC 07-203, released on
December 4, 2007, published at 72 FR
71099, December 14, 2007, in which the
Commission sought comment on its
tentative conclusion that registrations
with the National Do-Not-Call Registry
should be honored indefinitely. The full
text of document FCC 08-147 and
copies of any subsequently filed
documents in this matter will be
available for public inspection and
copying during regular business hours
at the FCC Reference Information
Center, Portals II, 445 12th Street, SW.,
Room CY-A257, Washington, DC 20554.
Document FCC 08-147 and any
subsequently filed documents in this
matter may also be purchased from the
Commission’s duplicating contractor at
Portals II, 445 12th Street, SW., Room
CY-B402, Washington, DC 20554.
Customers may contact the
Commission’s duplicating contractor at
their Web site: http://www.bcpiweb.com
or call 1-800-378-3160. To request
materials in accessible formats for
people with disabilities (Braille, large
print, electronic files, audio format),
send an e-mail to fcc504@fcc.gov or call
the Consumer & Governmental Affairs
Bureau at (202) 418-0530 (voice) or
(202) 418-0432 (TTY). FCC 08—147 can
also be downloaded in Word and
Portable Document Format (PDF) at:
http://www.fcc.gov/cgb/policy.

Paperwork Reduction Act of 1995
Analysis

FCC 08-147 contains modified
information collection requirements
subject to the PRA of 1995. It will be
submitted to OMB for review under
section 3507 of the PRA. OMB, the
general public, and other Federal
agencies are invited to comment on the
modified information collection
requirements contained in this
proceeding. Public and agency
comments are due September 12, 2008.

In addition, pursuant to the Small
Business Paperwork Review Act of
2002, Public Law 107-198, see 44 U.S.C.
3506(c)(4), the Commission has assessed
the effect of rule changes and find that
there likely will be an increased
administrative burden on businesses
with fewer than 25 employees. The
Commission has taken steps, however,
to minimize the information collection
burden for small business concerns,
including those with fewer than 25
employees. In this present document,
we have assessed the effect of these rule
changes and find that there likely will
be an increased administrative burden
on businesses with fewer than 25
employees. However, the amended rules
do not require the maintenance of any
additional records or require entities to
alter their current practices to comply
with the National Do-Not-Call Registry.
These measures should substantially
alleviate any burdens on businesses
with fewer than 25 employees.

Synopsis

In the DNC Report and Order, the
Commission amends its rules under the
TCPA to require sellers and/or
telemarketers to honor registrations with
the National Do-Not-Call Registry so
that registrations will not automatically
expire based on the current five year
registration period. Consistent with the
Do Not Call Improvement Act of 2007
(DNC Act), the Commission extends this
requirement indefinitely to minimize
the inconvenience to consumers of
having to re-register their preferences
not to receive telemarketing calls and to
further the underlying goal of the
National Registry to protect consumer
privacy rights. The Commission
recognizes the importance of
maintaining an accurate Do-Not-Call
Registry. The DNC Act provides that the
FTC shall periodically check the
numbers in the Registry and purge those
numbers that have been disconnected
and reassigned. Currently, the database
administrator checks all telephone
numbers in the Registry once a month
against national databases to remove
any disconnected and reassigned
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numbers. The Commission intends to
work closely with the FTC to consider
options to enhance the Registry’s
accuracy, including whether scrubbing
the database more frequently is possible
and might improve the overall accuracy
of the database. The Commission also
encourages local exchange carriers
(LECs) to report information on
disconnected and reassigned numbers to
the FTC subcontractor as timely as
possible so that such numbers might be
purged more than once per month. The
Commission does not believe that the
amended rules will be burdensome for
sellers and/or telemarketers, including
small businesses. Small businesses can
continue to access the Registry on an
area-code-by-area-code basis and need
only purchase those area codes in which
the seller intends to telemarket. In
addition, the national database provides
a single number feature whereby a small
number of telephone numbers can be
entered on a web page to determine
whether any of those numbers are
included on the Registry.

The Commission concludes that
eliminating the need for consumers to
re-register their numbers will enhance
consumer privacy protections and
benefit the federal government in
administering the National Registry.
Making registrations permanent
adequately balances the need to
maintain a high level of accuracy in the
National Registry with the desire to
have a simple and effective means to
limit unwanted telemarketing calls.

Regulatory Flexibility Analysis

As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA), an Initial Regulatory Flexibility
Analysis (IRFA) was incorporated in
DNC NPRM, released by the
Commission on December 4, 2007. The
Commission sought written public
comment on the proposals contained in
the Notice, including comment on the
IRFA. Comments filed in this
proceeding that address the impact of
the proposed rules and policies on small
entities are discussed below.

Need for, and Objectives of, the
Adopted Rules

In 2003, the Commission released the
Rules and Regulations Implementing the
TCPA of 1991, Do-Not-Call Registry,
Report and Order, (2003 TCPA Order),
published at 68 FR 44144, July 25, 2003,
revising the TCPA rules to respond to
changes in the marketplace for
telemarketing. Specifically, the
Commission established, in conjunction
with the Federal Trade Commission
(FTC), a National Do-Not-Call Registry
for consumers who wish to avoid

unwanted telemarketing calls. The
National Do-Not-Call Registry
supplements long-standing company-
specific rules which require companies
to maintain lists of consumers who have
directed the company not to contact
them by phone. The 2003 TCPA Order
required telemarketers to honor do-not-
call registrations on the National
Registry for five years. It also revised the
company-specific do-not-call rules to
reduce the retention period for such do-
not-call requests from ten to five years.

On December 4, 2007, the
Commission released the DNC NPRM
seeking comment on its tentative
conclusion that registrations with the
Registry should be honored indefinitely,
unless a number is disconnected or
reassigned or the consumer cancels his
registration. Subsequently, on February
15, 2007, Congress enacted the Do-Not-
Call Improvement Act of 2007 (DNC
Act), which prohibits the automatic
removal of registered numbers, unless a
number has been disconnected,
reassigned, or is otherwise invalid. The
DNC Report and Order amends the
Commission’s rules so that registrations
with the National Do-Not-Call Registry
will not expire after a period of five
years, consistent with the DNC Act and
FTC policy. This action will benefit
consumers, who will no longer be
required to re-register every five years,
thereby reducing any burdens on
consumers in terms of the time and
effort required to register and the need
to remember when to re-register.

Summary of Significant Issues Raised by
Public Comments in Response to the
IRFA

No comments were filed in response
to the IRFA directly. However, in
response to the DNC NPRM, some
commenters raised concerns about the
impact of the Commission’s proposed
rule changes on small businesses. The
National Association of Realtors (NAR)
argued that requiring telemarketers to
honor registrations indefinitely will
result in increased economic burdens
for small businesses. The American
Teleservices Association contended that
the rule change will lead to a larger
Registry, and consequently larger
Registry file sizes, which will adversely
impact small businesses due to their
limited resources. Others argued that
the rule change would have a negligible
effect on small businesses. NASUCA
and the Nebraska Public Services
Commission pointed out, for example,
that small businesses will be required to
access the Registry and avoid calling
numbers in the Registry just as they do
today.

Description and Estimate of the Number
of Small Entities to Which the Adopted
Rules Apply

The RFA directs agencies to provide
a description of and, where feasible, an
estimate of the number of small entities
that may be affected by the proposed
rules, if adopted. 5 U.S.C. 603(b)(3). The
RFA generally defines the term “small
entity” as having the same meaning as
the terms “small business,” “small
organization,” and ‘““small governmental
jurisdiction.” 5 U.S.C. 601(6). In
addition, the term “small business” has
the same meaning as the term ‘““small
business concern” under the Small
Business Act. 5 U.S.C. 601(3). A small
business concern is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the SBA. Small Business
Act, 15 U.S.C. 632 (1996).

The modifications to the regulations
adopted in this item apply to a wide
range of entities, including all entities
that use the telephone to advertise. That
is, the rule changes affect the myriad of
businesses throughout the nation that
telemarket and, therefore, must access
the National Registry to avoid calling
registered numbers, including the
following:

Interexchange Carriers. Neither the
Commission nor the SBA has developed
a specific size standard for small entities
specifically applicable to providers of
interexchange services. The closest
applicable size standard under the SBA
rules is for Wired Telecommunications
Carriers. Under that standard, such a
business is small if it has 1,500 or fewer
employees. 13 CFR 121.201, NAICS
code 517110. According to the FCC’s
Telephone Trends Report data, 281
carriers reported that their primary
telecommunications service activity was
the provision of interexchange services.
Of these 281 carriers, an estimated 254
have 1,500 or fewer employees, and 27
have more than 1,500 employees.
Consequently, the Commission
estimates that a majority of
interexchange carriers may be affected
by the rules.

Incumbent Local Exchange Carriers.
Neither the Commission nor the SBA
has developed a small business size
standard for providers of incumbent
local exchange services. The closest
applicable size standard under the SBA
rules is for Wired Telecommunications
Carriers. Under that standard, such a
business is small if it has 1,500 or fewer
employees. 13 CFR 121.201, NAICS
code 517110. According to the FCC'’s
Telephone Trends Report data, 1,310
incumbent local exchange carriers
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reported that they were engaged in the
provision of local exchange services. Of
these 1,310 carriers, an estimated 1,025
have 1,500 or fewer employees and 285
have more than 1,500 employees.
Consequently, the Commission
estimates that the majority of providers
of local exchange service are small
entities that may be affected by the rules
and policies adopted herein.

Wireless Service Providers. In
November of 2007, the SBA developed
a small business size standard for small
businesses in the category “Wireless
Telecommunications Carriers (except
satellite).” 13 CFR 121.201, NAICS code
517210. Under that SBA category, a
business is small if it has 1,500 or fewer
employees. Thus, under this category
and the associated small business size
standard, the great majority of firms can
be considered small. For a census
category that existed for a prior version
of the NAICS codes, namely “Cellular
and Other Wireless
Telecommunications,” Census Bureau
data for 2002 show that there were 1,397
firms in this category that operated for
the entire year. Of this total, 1,378 firms
had employment of 999 or fewer
employees, and 19 firms had
employment of 1,000 employees or
more. Thus, under this category and size
standard, the majority of firms can be
considered small.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements for Small Entities

The DNC Report and Order amends
the Commission’s rules to require sellers
and/or telemarketers to honor
registrations on the National Do-Not-
Call Registry until the registration is
either cancelled by the consumer or the
number is removed by the database
administrator. This rule change will
affect compliance requirements, as
numbers currently registered will not be
automatically removed from the
Registry five years after they were
registered. However, the Commission
expects that sellers and/or telemarketers
will continue to access the Registry and
avoid calling numbers on the Registry as
they do today. There are no new or
additional reporting or recordkeeping
requirements associated with the
amended rules.

Steps Taken To Minimize Significant
Impact on Small Entities and
Significant Alternatives Considered

The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its
proposed approach, which may include
the following four alternatives (among
others): (1) The establishment of

differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities. See 5 U.S.C. 603(c).

In the DNC Report and Order, the
Commission amends its rules to require
sellers and/or telemarketers to honor
national do-not-call registrations
indefinitely. The alternative would be to
not modify the rules and leave the
period for honoring registrations at 5
years for sellers and/or telemarketers
subject to our rules. This would result
in the Commission’s rules being
inconsistent with FTC policy and
Congress’s mandate in the DNC
Improvement Act to not remove
numbers after 5 years.

The Commission considered the
burdens to small businesses of having to
comply with these amended rules. The
record revealed that some commenters
suspected that the Commission’s
proposed rule change would negatively
impact small businesses. They argued
that small businesses would have to
purchase additional storage space and
experience lengthier download times to
accommodate the increased size of the
Registry. Commenters also feared that
numbers that had been disconnected or
reassigned would not be purged from
the Registry in a timely manner. The
Commission considered these concerns
and concluded that the rule change will
not be overly burdensome for small
entities. Such entities will be required
to continue to access the Registry as
they do today. Small businesses can
obtain the data on an area-code-by-area-
code basis and need only purchase
those area codes in which they intend
to telemarket. In addition, the
Commission found that the rule
change’s benefits to the public and to
consumer privacy interests outweighed
the potential negative effect on small
businesses of eliminating the 5-year
registration period. Consumers will no
longer be required to re-register every 5
years or need to remember when and
how to re-register. In response to
concerns about the accuracy of the
Registry, the Commission notes that
Congress requires the FTC to check the
database and remove disconnected and
reassigned numbers. In addition, the
Commission encourages LECs to
provide information to the database
administrator timely and accurately to
enhance the FTC’s ability to remove
disconnected and reassigned numbers,

thereby improving the overall accuracy
of the Registry. The Commission also
encourages parties to submit additional
proposals directly to the FTC for
consideration.

Congressional Review Act

The Commission will send a copy of
the DNC Report and Order in a report
to be sent to Congress and the
Government Accountability Office
pursuant to the Congressional Review
Act, see 5 U.S.C. 801(a)(1)(A).

Ordering Clauses

Pursuant to sections 1-4, 227 and
303(r) of the Communications Act of
1934, as amended, 47 U.S.C. 151-154,
227 and 303(r); and §64.1200 of the
Commission’s rules, 47 CFR 64.1200,
the DNC Report and Order in CG Docket
No. 02-278 is adopted, and Part 64 of
the Commission’s rules, 47 CFR
64.1200, is amended.

The DNC Report and Order shall be
effective July 14, 2008, except
§64.1200(c)(2) of the Commission’s
rules, which contains information
collection requirements that are not
effective until approval by OMB. The
Commission will publish a document in
the Federal Register announcing the
effective date of the amended rule.

The Commission’s Consumer &
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Report and Order, including the
Final Regulatory Flexibility Analysis
(FRFA), to the Chief Counsel for
Advocacy of the Small Business
Administration.

List of Subjects in 47 CFR Part 64

Telecommunications, Telephone.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Rule Changes

m For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 64 as
follows:

PART 64—MISCELLANEOUS RULES
RELATING TO COMMON CARRIERS

m 1. The authority citation for part 64
continues to read as follows:

Authority: 47 U.S.C. 154, 254(k); secs.
403(b)(2)(B), (c), Pub. L. 104-104, 110 Stat.
56. Interpret or apply 47 U.S.C. 201, 218, 222,
225, 226, 228, and 254 (k) unless otherwise
noted.

m 2. Section 64.1200 is amended by
revising paragraph (c)(2) introductory
text to read as follows:
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§64.1200 Delivery restrictions.
* * * * *

(C) * x %

(2) A residential telephone subscriber
who has registered his or her telephone
number on the national do-not-call
registry of persons who do not wish to
receive telephone solicitations that is
maintained by the Federal Government.
Such do-not-call registrations must be
honored indefinitely, or until the
registration is cancelled by the
consumer or the telephone number is
removed by the database administrator.
Any person or entity making telephone
solicitations (or on whose behalf
telephone solicitations are made) will
not be liable for violating this

requirement if:
* * * * *

[FR Doc. E8-15994 Filed 7—11-08; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 99-25; FCC 07-204]

Creation of a Low Power Radio Service

AGENCY: Federal Communications
Commission.

ACTION: Final rule; announcement of
effective date.

SUMMARY: In this document, the
Commission announces that the Office
of Management and Budget (OMB) has
approved, for a period of three years, the
revised information collections
associated with the Creation of a Low
Power Radio Service. This notice is
consistent and satisfies the Ordering
Clause of the Report and Order
published at 73 FR 3202-02, on January
17, 2008, which stated that changes to
FCC Form 314, Application for Consent
to Assignment of Broadcast Station
Construction Permit or License and FCC
Form 315, Application for Consent to
Transfer Control of Entity Holding
Broadcast Station Construction Permit
or License, OMB Control Number 3060—
0031, will become effective 60 days after
a notice is published in the Federal
Register announcing OMB approval of
the forms.

DATES: FCC Forms 314 and 315 are
effective September 12, 2008.

FOR FURTHER INFORMATION CONTACT:
Peter Doyle or Kelly Donohue, Audio
Division, Media Bureau at (202) 418—
2700.

SUPPLEMENTARY INFORMATION: This
document announces that, on June 23,
2008, OMB approved, for a period of

three years, the revised information
collection requirements resulting in
changes to FCC Forms 314 and 315
contained in the Commission’s Report
and Order concerning the Creation of a
Low Power Radio Service, FCC 07-204,
published at 73 FR 3202-02, January 17,
2008. The OMB Control Number is
3060-0031 for both FCC Forms 314 and
315. The Commission publishes this
notice as an announcement of the
effective date of the forms and
announcement of OMB approval for the
information collections. If you have any
comments on the burden estimates
listed below, or how the Commission
can improve the collections and reduce
any burdens caused thereby, please
write to Cathy Williams, Federal
Communications Commission, Room 1-
(€823, 445 12th Street, SW., Washington,
DC 20554. Please include the OMB
Control Number 3060—-0031 in your
correspondence. The Commission will
also accept your comments via the
Internet if you send them to
PRA@fcc.gov. To request materials in
accessible formats for people with
disabilities (Braille, large print,
electronic files, audio format), send an
e-mail to fcc504@fcc.gov or call the
Consumer & Governmental Affairs
Bureau at (202) 418—0530 (voice), (202)
418-0432 (TTY).

Synopsis

As required by the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507),
the FCC is notifying the public that it
received OMB approval on June 23,
2008, for the revised information
collection requirements resulting in
changes to FCC Forms 314 and 315. The
OMB Control Number assigned to the
information collections is 3060-0031.
For revisions to Forms 314 and 315 the
total annual reporting burden for
respondents for these collections of
information, including the time for
gathering and maintaining the collection
of information, is estimated to be: 4,510
respondents, total annual burden hours
of 18,790 hours, and $33,989,570 in
total annual costs.

Under 5 CFR 1320, an agency may not
conduct or sponsor a collection of
information unless it displays a current,
valid OMB Control Number.

No person shall be subject to any
penalty for failing to comply with a
collection of information subject to the
Paperwork Reduction Act that does not
display a valid OMB Control Number.
The foregoing notice is required by the
Paperwork Reduction Act of 1995,
Public Law 104-13, October 1, 1995, 44
U.S.C. 3507.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. E8—15845 Filed 7-11-08; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 080306389-8810-02]
RIN 0648—-AW53

Fisheries of the Northeastern United
States; Northeast Multispecies
Fishery; Allowance of New Gear
(Haddock Rope Trawl, Previously
Referred to as the Eliminator Trawl) in
Specific Special Management
Programs

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS approves the use of an
additional type of trawl gear known as
the “haddock rope trawl” (formerly
called the “eliminator trawl”) in the
Regular B Days-at-Sea (DAS) Program
and the Eastern U.S./Canada Haddock
Special Access Program (SAP). Vessels
fishing in the Regular B DAS Program or
the Eastern U.S./Canada Haddock SAP
must use approved trawl gear in order
to reduce the catch of Northeast (NE)
multispecies (groundfish) stocks of
concern. The NE Regional
Administrator, NMFS, may approve
additional gears for use in these
programs if research demonstrates that
the gear meets specific standards for the
reduction of catch of stocks of concern.
The intent of this action is to reduce
catch of stocks of concern in the NE
multispecies fishery and to provide for
the conservation and management of
stocks managed by the NE Multispecies
Fishery Management Plan (FMP).

DATES: This rule is effective August 13,
2008.

ADDRESSES: Copies of the Technical
Report “Bycatch Reduction in the
Directed Haddock Bottom Trawl
Fishery” and a diagram of the haddock
rope trawl may be obtained from NMFS
at the following address: National
Marine Fisheries Service, One
Blackburn Drive, Gloucester, MA 01930;
telephone (978) 281-9315. NMFS
prepared a Final Regulatory Flexiblity
Analysis (FRFA), which is contained in
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the Classification section of this final
rule.

FOR FURTHER INFORMATION CONTACT:
Thomas Warren, Fishery Policy Analyst,
(978) 281-9347, fax (978) 281-9135, e-
mail Thomas.Warren@NOAA.gov.
SUPPLEMENTARY INFORMATION: A
proposed rule for this action was
published on May 20, 2008 (73 FR
29098), with public comment accepted
though June 4, 2008. In that proposed
rule and other documents relied on for
this rule, the haddock rope trawl was
referred to as the “eliminator trawl.”
Based on concerns about possible
infringement of a trademark for the term
“eliminator trawl,” as more fully
explained in Comment 1 and the
response thereto, below, the newly
approved gear is call the haddock rope
trawl. A detailed description of the need
for, and use of, additional types of trawl
gear, and a description of the review
process used to evaluate the haddock
rope trawl performance, was contained
in the preamble of the proposed rule
and is not repeated here.

Specific gear standard requirements
that must be used to evaluate additional
gear proposed for use in the Regular B
DAS Program and the Eastern U.S./
Canada Haddock SAP were
implemented through proposed and
final rulemaking in 2007 (72 FR 72965).
The 2007 gear standards regulation
specified that, to be approved, new gear
must first be compared to an
appropriately selected control gear.
Based on this comparison, new gear can
be approved if it meets one of the
following two standards: (1) Use of the
gear must result in a statistically
significant reduction, compared to the
control gear, of at least 50 percent (by
weight, on a trip-by-trip basis) in catch
of each regulated NE multispecies stock
of concern, or other non-groundfish
stocks that are overfished or subject to
overfishing identified by the New
England Fishery Management Council
(Council); or (2) the use of the gear must
result in a catch of each regulated NE
multispecies stock of concern, or other
non-groundfish stocks that are
overfished or subject to overfishing
identified by the Council, that is less
than 5 percent of the total catch of
regulated groundfish (by weight, on a
trip-by-trip basis). Neither of these
requirements apply to regulated species
identified by the Council as not being
subject to gear performance standards.
Because many species in the fishery are
caught together, and the dynamic nature
of the status of stocks, the performance
standard must have a reasonable
amount of flexibility in order to be
practical. The Council identified that

the gear performance standards do not
apply to haddock, pollock, and redfish.
Haddock, pollock, and redfish are target
stocks for which no reductions in
fishing mortality are required.

One of these standards must be met in
a completed experiment, where
comparisons of new gear are made to an
appropriately selected control gear that
has been reviewed according to the
standards established by the Council’s
research policy, before the gear can be
considered and approved by the
Regional Administrator. In addition, a
request for approval of the use of
additional gear in the Regular B DAS
Program and the Eastern U.S./Canada
Haddock SAP must be made by either
the Council or the Council’s Executive
Committee.

On February 19, 2008, the Council
sent the Regional Administrator a letter
requesting approval of this gear. Based
upon the final report, “Bycatch
Reduction in the Directed Haddock
Bottom Trawl Fishery,” and the
Council’s letter, NMFS is approving the
haddock rope trawl. The pertinent
information indicates that the catch of
each NE multispecies species stock of
concern, as well as other species,
declined by more than 50 percent with
use of the haddock rope trawl, which
complies with the first standard for
approval of additional gear. The
haddock rope trawl net specifications
were derived from input from the
individuals involved in the haddock
rope trawl research and NMFS gear
experts, as well as comments received
from individuals during the comment
period on the proposed rule. Approval
of the haddock rope trawl will allow
trawl vessels fishing in the Regular B
DAS Program and the Eastern U.S./
Canada Haddock SAP a choice of
whether to use the haddock separator
trawl or the haddock rope trawl. The
size of the haddock rope trawl specified
in this final rule is appropriate for
fishing vessels with engines of at least
600 horsepower. The results of the
experiment could not be used to
extrapolate to smaller scale haddock
rope trawl gear used by smaller
horsepower vessels.

Comments and Responses

Eight comments were received on the
proposed rule from the Council, an
anonymous citizen, members of a
research/educational institution, the
State of Maine Division of Marine
Resources, an environmental
organization, a fishing industry
association, and a fishing gear
manufacturer.

Comment 1: One commenter claimed
that the trawl manufacturer that made

the prototype net used in the research,
Superior Trawl, has a trademark on the
name “eliminator trawl,” and was
concerned that referring to the net as the
eliminator trawl in this final rule would
preclude other net manufacturers from
making and/or selling the trawl and,
therefore, create a situation where only
one company could legally manufacture
or sell the specified net.

Response: NMFS acknowledges this
comment and replaces all references to
the “eliminator trawl” made in the
proposed rule with “haddock rope
trawl” in this final rule. The haddock
rope trawl prototype was built by
Superior Trawl of Rhode Island, based
on collaborative research. At the time
the proposed rule was published, NMFS
was unaware that Superior Trawl had
claimed a right to the name ““eliminator
trawl.” A representative of Superior
Trawl indicated to NMFS that they
intend to file a trademark application
with the U.S. Patent and Trademark
Office and have begun using the letters
“TM” in association with the eliminator
trawl on their website. To avoid any
possible violations of trademark laws
and any confusion in the fishing
industry by the use of the term
“eliminator trawl,” NMFS renamed the
gear “haddock rope trawl.”

Comment 2: Six comments strongly
supported approval of the haddock rope
trawl for various reasons, including the
potential of the gear to enhance
economic benefits by allowing access to
haddock, the reduction of cod bycatch,
and encouragement of the use of
innovative gear technology. One
commenter noted that this net was the
grand prize winner in the 2007
International Smart Gear Competition,
and has been successfully tested in the
United Kingdom.

Response: NMFS agrees that approval
of the haddock rope trawl will have
positive impacts on the fishery,
including access to haddock, resulting
in increased economic benefits,
additional flexibility for vessels
participating in the special management
programs, and further incentive to
develop and use new gear technology.

Comment 3: One commenter was
concerned that various required
elements of the haddock rope trawl
would preclude modification of the net
so that it could be used by small vessels.
Specifically, the commenter believed
that the key specification required for
proper functioning of the net is the
large-mesh (7.9—ft (240-cm)) elements of
the net, and that the fishing circle
requirement, kite panel requirement,
small mesh requirements, and
rockhopper specifications would not
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improve effectiveness, and were not
adaptable to smaller vessels.

Response: NMFS disagrees that the
haddock rope trawl should be specified
in a manner that removes important
elements of the trawl design in order to
be adaptable to smaller vessels. The
haddock rope trawl as specified in the
proposed rule is essentially a
description of the net used in the
research summarized in the paper
“Bycatch Reduction in the Directed
Haddock Bottom Trawl Fishery.” The
research investigated the catch by a
specific size and configuration of trawl
gear, and the conclusions of that
research pertain only to trawl nets of
similar configuration. The modifications
suggested by the commenter would be
substantial, and the conclusions
regarding the effectiveness of the net
cannot be extrapolated to a trawl
configuration that is so different from
that documented by the researchers. The
research paper stated that the two
vessels involved in the research both
had engines of 675 HP, and indicated
that the results of the experiment cannot
be used to extrapolate to smaller scale
haddock rope trawl gear that could be
readily used by smaller horsepower
vessels. The proposed rule noted that
the size of the haddock rope trawl
specified would be appropriate for
fishing vessels with engines of at least
600 HP. Although NMFS supports the
objective of approving a net of similar
design as the haddock rope trawl for use
by smaller vessels, such a net is outside
the scope of this final rule. Research is
currently underway testing a smaller,
modified version of the haddock rope
trawl, and at-sea observations indicate
that this smaller net may also be
effective at reducing bycatch.

Comment 4: One commenter
requested clarification of whether the
rockhopper sizes specified in the
regulations were maximum or minimum
sizes, and what “graduated”
rockhoppers meant.

Response: The 12- to 16—inch (30- to
40—cm) rockhopper size specifications
are minimums, and the small discs (3.5—
inch (8.8—cm)) are maximum size
specifications. The large spaces between
the rockhoppers and the small discs
located between the rockhoppers are
intended to allow flatfish and skates to
escape more easily. The different sized
rockhoppers must be arranged along the
sweep in size order (graduated), with
the largest rockhopper disc in the center
of the sweep and the smaller
rockhopper at the wing ends. This final
rule incorporates these clarifications to
the rockhopper specifications.

Comment 5: One commenter claimed
that some elements of the haddock rope

trawl requirements are difficult or
impossible to enforce.

Response: NMFS agrees that it may be
difficult for law enforcement personnel
to verify that a particular trawl net is
consistent with the haddock rope trawl
specifications due to their complexity,
and the challenge of manipulating and
measuring large nets while at sea.
However, enforcement officers could
verify the specifications of a net on
shore, or under certain conditions at sea
and determine whether the net is in
compliance with the regulations.
Because the haddock rope trawl is
limited to two special management
programs, and because vessels must
declare into these programs via the
Vessel Monitoring System prior to
leaving the dock, enforcement personnel
will be able to determine which vessels
are subject to the haddock rope trawl
regulations.

Comment 6: One commenter
suggested that the minimum mesh size
requirements be expressed as averages
over multiple meshes, instead of being
specified on an individual mesh basis,
and suggested that the number of
meshes included in the requirement
should depend on the size of the mesh.
Further, the commenter suggested that
the mesh size requirements include a 5—
percent tolerance. The suggestions are
based on the concern that, with time
and usage, mesh may shrink, stretch, or
distort, increasing the likelihood that,
when measured, the size of an
individual mesh will be inconsistent
with the required mesh size and,
therefore, making compliance with the
mesh size regulations difficult for
fishermen.

Response: NMFS agrees that the
commenter has a valid concern, but
disagrees that a substantive change to
the regulations as proposed are
necessary. The specification of trawl
mesh sizes should not be confused with
the method of measuring and verifying
such specifications. These are two
different issues. The current regulations
under § 648.80(f)(2) specify methods to
measure mesh over multiple meshes,
which should address the commenter’s
concerns. These regulations state that
mesh sizes are the average of 20
consecutive meshes, measured along the
long axis of the net. In order to address
this issue, the regulations for the
haddock rope trawl specified in this
final rule will reference the regulations
that specify the methods to measure
mesh (§648.80(f)(2)), in order to make it
clear that, when possible, the mesh
should be measured over 20 meshes. A
single standard of 20 measures is more
simple than enumerating different
number of meshes to count depending

upon mesh size. NMFS disagrees that
the regulation should specify a 5—
percent tolerance provision to address
the potential variability of mesh sizes
for the reason stated above. Procedures
utilized by NMFS and the U.S. Coast
Guard allow discretion to enforce
fishery regulations in a fair, reasonable,
and practical manner.

Comment 7: One commenter noted
that there is no justification for the size
specification of 1.0 square m for each of
the three kite panels included in the
haddock rope trawl specification,
because the size kite panel utilized in
the experiment was more precisely 0.9
square m. The commenter further
suggested alternative language to require
that the total kite panel surface area
must be 2.7 square m (i.e., remove the
requirement for three kite panels and
state a total surface area requirement
instead).

Response: Although the research that
tested the haddock rope trawl utilized
three kite panels, and noted a surface
area of 1 square m for each (and the
proposed rule reflected this
specification), because the commenter is
one of the principal investigators of the
research and the proposed modification
is relatively minor, NMFS agrees to the
commenter’s suggestion. Implementing
a 2.7 square m standard for total kite
panel surface area instead of requiring
three kite panels will allow additional
flexibility for vessel owners to utilize
one or multiple kite panels to maximize
headrope height, and will more
precisely reflect the kite panel surface
area of 2.7 square m utilized in the
research, without compromising the
benefits of the gear. Accordingly, this
change was made in this final rule.

Changes From the Proposed Rule

NMFS has made several changes to
the proposed rule, including changes as
a result of public comment. These
changes are listed below in the order
that they appear in the regulations.

In § 648.2, the definition of “‘stretched
mesh” has been revised to change the
name of the trawl from “eliminator
trawl” to “haddock rope trawl.”

In § 648.14, paragraph (c)(89) has been
added to prohibit fishing with or
possession of a haddock rope trawl that
does not comply with the net
specifications (if electing to fish with a
haddock rope trawl).

In § 648.85, paragraph (b)(6)(iv)(J)(1)
has been revised to change the name of
the trawl from eliminator trawl to
haddock rope trawl.

In § 648.85, paragraph (b)(6)(iv)(J)(3),
the introductory text has been revised to
change the name of the trawl from
eliminator trawl to haddock rope trawl,
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and to cross reference the regulations
under § 648.80(f)(2) that specify how
trawl mesh is measured.

In § 648.85, paragraph
(b)(6)(iv)(J)(3)(i) is revised to further
describe that large mesh is measured
knot to knot.

In § 648.85, paragraph
(b)(B)(iv)(J)(3)(v) is revised to state that
the total surface area of the kite panel(s)
must be 2.7 square m, rather than
requiring three 1.0 square m kites.

In § 648.85, paragraph
(b)(6)(iv)())(3)(vi) is revised to clarify the
meaning of “graduated” and state that
the large rockhopper sizes are minimum
specifications.

Classification

NMFS has determined that this final
rule is consistent with the FMP and is
consistent with the Magnuson-Stevens
Fishery Conservation and Management
Act and other applicable laws.

This final rule is published pursuant
to 50 CFR part 648 and has been
determined to be not significant for
purposes of Executive Order 12866.

NMFS prepared a FRFA, which
incorporates the IRFA and this final
rule, and describes the economic impact
that this action may have on small
entities. Four comments on the
economic impacts of the haddock rope
trawl approval were received.

Allowing the use of the haddock rope
trawl in the Regular B DAS Program and
the Eastern U.S./Canada Haddock SAP
would provide the fishing industry
more flexibility in the use of trawl gear
that minimizes catch of stocks of
concern by providing them with a
choice of whether to use the haddock
separator trawl or the haddock rope
trawl. Vessels fishing under a Regular B
DAS in these programs must comply
with restrictive landing limits of various
species. The choice of two nets would
enable a vessel owner to decide which
net is the most cost effective means of
targeting haddock and complying with
the landing restrictions. A description of
the objectives and legal basis for the
proposed haddock rope trawl is
contained in the SUMMARY of this final
rule.

Under the Small Business
Administration (SBA) size standards for
small fishing entities ($ 4.0 million in
annual gross sales), all permitted and
participating vessels in the groundfish
fishery are considered to be small
entities and, therefore, there are no
disproportionate impacts between large
and small entities. Gross sales by any
one entity (vessel) do not exceed this
threshold. The maximum number of
small entities that could be affected by
the approval of the haddock rope trawl

are approximately 1,200 vessels; i.e.,
those issued limited access NE
multispecies DAS permits that have an
allocation of Category A or B DAS.
Realistically, however, the number of
vessels that choose to fish in either of
these programs, and that would be
subject to the associated restrictions,
including the use of either the haddock
separator trawl or the haddock rope
trawl, would be substantially smaller.
For example, in fishing year (FY) 2005,
132 vessels fished in either the Regular
B DAS Program or the Eastern U.S./
Canada Haddock SAP. In FY 2006, there
were only 45 vessels that fished in
either program. Although it is possible
that, under future circumstances, more
vessels may elect to participate in these
programs, a large increase in the
numbers of participants is unlikely.
Furthermore, some participants in the
Regular B DAS Program and in the SAP
may not have sufficient engine
horsepower to use the haddock rope
trawl, and, therefore, may not be able to
use the trawl.

Based on information from a
commercial net manufacturer, the cost
of purchasing a new haddock rope trawl
net is approximately $ 13,000. A squid
trawl net could be modified into a
haddock rope trawl for approximately $
1,000, by replacing the last belly portion
of the net and putting in a rockhopper
sweep. If 130 vessels fished in either of
the special management programs that
require the use of a specialized trawl,
and the vessel operators decided to
purchase the haddock rope trawl net,
the total cost to the industry would be
approximately $ 1,690,000. It is likely
that many vessels that have fished in
these programs in the past using a
separator trawl may choose not to
purchase a haddock rope trawl. Vessels
choosing to use the haddock rope trawl
would incur the purchase cost and other
adjustment costs. The decision to do so,
and to thereby fish in a special
management program offering
additional revenue opportunities is a
voluntary decision based on the
individual vessel’s assessment of
profitability. Individual businesses
(vessel owners) can make the decision
to incur the costs of using a haddock
rope trawl based upon the costs and
benefits to their business.

Because the haddock rope trawl is the
only gear that has been vetted through
the review process and recommended
by the Council, there were only two
alternatives under consideration, and
NMF'S was left with only two options:
to approve the haddock rope trawl or
continue with the status quo (the no
action alternative). NMFS selected
approval of the haddock rope trawl

because it determined that approval of
the haddock rope trawl provides more
flexibility to the fishing industry when
compared to the no action alternative,
and provides increased opportunity for
vessels to minimize catch of stocks of
concern while generating revenue from
special management programs.

Three commenters commented
specifically on the economic impacts of
approval of the haddock rope trawl. One
commenter commented not directly on
the economic impacts, but on the fact
that the haddock rope trawl, as
specified, would not be appropriate for
smaller vessels. One commenter
supported approval of the haddock rope
trawl gear due to its potential to
facilitate access to the haddock
resource, and estimated increased
revenues of $30 million. A second
commenter stated that approval of the
net would help with vessels’ economic
survival. A third commenter was
concerned about the economic impact
on trawl gear manufacturers because he
claimed that the name “eliminator
trawl” is a registered trademark of a
particular trawl manufacturer. The
commenter was worried that the name
eliminator trawl would be legally
reserved for the exclusive use of the one
manufacturer that had registered
eliminator trawl as its trademark, and
therefore other companies that did not
have a right to use the name eliminator
trawl may be precluded from marketing
and selling the net, or would have to
avoid the use of the name eliminator
trawl. Either of these situations could
negatively impact other sellers of the
eliminator trawl. Because of the
potential for confusion in the fishing
industry or infringement on the
trademark by sellers, NMFS renamed
the trawl specified in the regulations in
order to preclude potential impacts on
these businesses (which includes small
entities).

A fourth commenter noted that the
haddock rope trawl, as specified, would
not be appropriate for smaller vessels,
with the unstated implication that the
net approval would not provide any
benefits to small vessels. This rule does
not intentionally preclude the use of the
gear based on vessel size or horsepower,
but NMFS realizes that an unavoidable
consequence of this rule may be that
smaller vessels or vessels with less than
600 HP may not be able to use this gear.
However, given the nature of this rule,
there is no other alternative. The
process of conducting gear research and
reviewing such research is time-
consuming and costly, and the
standards for approval must be met. The
research paper that documented the
effectiveness of the haddock rope trawl
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indicated that the results of the
experiment could not be used to
extrapolate to smaller scale haddock
rope trawl gear that could be readily
used by smaller horsepower vessels.
The haddock rope trawl is the only gear
that has been vetted through the review
process and recommended by the
Council. Although NMFS supports the
objective of approving a net of similar
design as the haddock rope trawl for use
by smaller vessels, such a net is outside
the scope of this final rule. Additional
research is being proposed by two of the
co-authors of “Bycatch Reduction in the
Directed Haddock Bottom Trawl
Fishery” that will investigate the use of
a haddock rope trawl net designed for
smaller vessels with 250 to 550 HP
engines. Performance standards, rather
than design standards, are utilized for
the evaluation of new trawl gear, in
order to provide conservation engineers
flexibility in design and a meaningful
standard for the achievement of the goal
of bycatch reduction. The performance
standards under § 648.85(b)(6)(iv)(J)(2)
were developed for the specific purpose
of evaluating additional fishing gear for
these special management programs.
The net effect of this gear not being
available to smaller size or horsepower
vessels is the same as the status quo.

Any economic impact of this rule will
be based upon a vessel owner’s decision
to purchase and use the haddock rope
trawl, based upon their assessment of
profitability. This action does not
modify any collection of information,
reporting, or recordkeeping
requirements. The haddock rope trawl
net does not duplicate, overlap, or
conflict with any other Federal rules.

Section 212 of the Small Business
Regulatory Enforcement Fairness Act of
1996 states that, for each rule or group
of related rules for which an agency is
required to prepare a FRFA, the agency
shall publish one or more guides to
assist small entities in complying with
the rule, and shall designate such
publications as ‘““small entity
compliance guides.” The agency shall
explain the actions a small entity is
required to take to comply with a rule
or group of rules. As part of this
rulemaking process, a letter to permit
holders that also serves as a small entity
compliance guide (the guide) was
prepared. Copies of this final rule are
available from the Northeast Regional
Office, and the guide, i.e., permit holder
letter, will be sent to all holders of
limited access DAS permits for the NE
multispecies fishery. The guide and this
final rule will be posted on the NMFS
NE Regional Office Web site at http://
www.nero.noaa.gov and will also be
available upon request.

Dated: July 8, 2008.
Samuel D. Rauch III,
Deputy Assistant Administrator For
Regulatory Programs, National Marine
Fisheries Service.
m For the reasons stated in the preamble,
50 CFR part 648 is amended as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

m 1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.
m 2.In §648.2, new definitions for
“fishing circle,” “stretched mesh,” and
“sweep”’ are added in alphabetical
order, to read as follows:

§648.2 Definitions.
* * * * *

Fishing circle, with respect to the NE
multispecies limited access fishery,
means the calculated circumference of a
bottom trawl based on the number of
meshes and stretched mesh length at the

narrow, aft end of the square of the net.
* * * * *

Stretched mesh, with respect to the
NE multispecies haddock rope trawl,
means mesh that is pulled so that slack
in the mesh is eliminated and the mesh
opening is closed.

* * * * *

Sweep, with respect to the NE
multispecies limited access fishery,
means the part of a bottom trawl] that,
during normal use, is in contact with
the sea floor along the outer edges of the

lower webbing of the net.
* * * * *

m 3.In §648.14, paragraphs (a)(132) and
(c)(81) are revised and paragraph (c)(89)
is added to read as follows:

§648.14 Prohibitions.

(a] * % %

(132) If fishing with trawl gear under
a NE multispecies DAS in the Eastern
U.S./Canada Area defined in
§648.85(a)(1)(ii), fail to fish with a
haddock separator trawl or a flounder
trawl net, as specified in
§648.85(a)(3)(iii), unless otherwise
allowed under the Eastern U.S./Canada
Haddock SAP rules in
§648.85(b)(8)(V)(E).

(C] * % %

(81) If fishing in the Regular B DAS
Program specified in § 648.85(b)(6), fail
to use a haddock separator trawl as
described under § 648.85(a)(3)(iii)(A), or
other approved gear as described under
§648.85(b)(6)(iv)(]).

(89) If possessing a haddock rope
trawl, either at sea or elsewhere, as

allowed under § 648.85(b)(6)(iv)(J)(1) or
(b)(8)(v)(E)(1), fail to comply with the
net specifications under
§648.85(b)(6)(iv)(J)(3).

* * * * *

m 4.In § 648.85, paragraphs
(b)(6)(iv)(J)(1) and (b)(8)(V)(E)
introductory heading and (b)(8)(v)(E)(1)
are revised, and paragraph (b)(6)(iv)(J)(3)
is added to read as follows:

§648.85 Special management programs.
* * * * *

(1) Vessels fishing with trawl gear in
the Regular B DAS Program must use
the haddock separator trawl or haddock
rope trawl net, as described under
paragraphs (a)(3)(iii)(A) and
(b)(6)(iv)(J)(3) of this section,
respectively, or other type of gear if
approved as described under this
paragraph (b)(6)(iv)(J). Other gear may
be on board the vessel, provided it is
stowed when the vessel is fishing under
the Regular B DAS Program.

* * * * *

(3) Haddock Rope Trawl. The
haddock rope trawl is a four-seam
bottom groundfish trawl designed to
reduce the bycatch of cod while
retaining or increasing the catch of
haddock, when compared to traditional
groundfish trawls. A haddock rope trawl
must be constructed in accordance with
the standards described and referenced
in this paragraph § 648.85(b)(6)(iv)(J)(3).
The mesh size of a particular section of
the haddock rope trawl is measured in
accordance with §648.80(f)(2), unless
insufficient numbers of mesh exist, in
which case the maximum total number
of meshes in the section will be
measured (between 2 and 20 meshes).

(1) The net must be constructed with
four seams (i.e., a net with a top and
bottom panel and two side panels), and
include at least the following net
sections as depicted in Figure 1 of this
part ANomenclature for 4—seam
haddock rope trawl@ (this figure is also
available from the Administrator,
Northeast Region): Top jib, bottom jib,
jib side panels (x 2), top wing, bottom
wing, wing side panels (x 2), square,
bunt, square side panels (x 2), first top
belly, first bottom belly, first belly side
panels (x 2), second top belly, second
bottom belly, second belly side panels
(x 2), and third bottom belly.

(i) The first bottom belly, bunt, the
top and bottom wings, and the top and
bottom jibs, jib side panels, and wing
side panels (the first bottom belly and
all portions of the net in front of the first
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bottom belly, with the exception of the
square and the square side panels) must
be at least two meshes long in the fore
and aft direction. For these net sections,
the stretched length of any single mesh
must be at least 7.9 ft (240 cm),
measured in a straight line from knot to
knot.

(i11) Mesh size in all other sections
must be consistent with mesh size
requirements specified under § 648.80
and meet the following minimum
specifications: Each mesh in the square,
square side panels, and second bottom
belly must be 31.5 inches (80 cm); each
mesh in the first and second top belly,
the first belly side panels, and the third
bottom belly must be at least 7.9 inches
(20 cm); and 6 inches (15.24 cm) or
larger in sections following the second
top belly and third bottom belly
sections, all the way to the codend. The
mesh size requirements of the top
sections apply to the side panel
sections.

(iv) The trawl must have a fishing
circle of at least 398 ft (121.4 m). This
number is calculated by separately
counting the number of meshes for each
section of the net at the wide, fore end
of the first bottom belly, and then

calculating a stretched length as follows:

For each section of the net (first bottom
belly, two belly side panels and first top
belly) multiply the number of meshes
times the length of each stretched mesh

to get the stretched mesh length for that
section, and then add the sections
together. For example, if the wide, fore
end of the bottom belly of the haddock
rope trawl is 22 meshes (and the mesh
is at least 7.9 ft (240 cm)), the stretched
mesh length for that section of the net

is derived by multiplying 22 times 7.9

ft (240 cm) and equals 173.2 ft (52.8 m).
The top and sides (x 2) of the net at this
point in the trawl are 343 meshes (221

+ 61 + 61, respectively) (each 7.9 inches
(20 cm)), which equals 225.1 ft (68.6 m)
stretched length. The stretched lengths
for the different sections of mesh are
added together (173.2 ft + 225.1 ft (52.8
+ 68.6 m)) and result in the length of the
fishing circle, in this case 398.3 ft (121.4
m).

(v) The trawl must have a single or
multiple kite panels with a total surface
area of at least 29.1 sq. ft. (2.7 sq. m) on
the forward end of the square to help
maximize headrope height, for the
purpose of capturing rising fish. A kite
panel is a flat structure, usually semi-
flexible used to modify the shape of
trawl and mesh openings by providing
lift when a trawl is moving through the
water.

(vi) The sweep must include
rockhoppers of various sizes, which are
arranged along the sweep in size order,
graduated from 16—inch (40—cm)
diameter in the sweep center down to
12—inch (30-cm) diameter at the wing

ends. There must be six or fewer 12-
to16—inch (30- to 40—-cm) rockhopper
discs over any 10—ft (3.0-m) length of
the sweep. The 12- to16- inch (30- to
40—cm) discs (minimum size) must be
spaced evenly, with one disc placed
approximately every 2 ft (60 cm) along
the sweep. The 12- to 16—inch (30- to
40—cm) discs must be separated by
smaller discs, no larger than 3.5 inches

(8.8 cm) in diameter.
* * * * *

(8) * % %

(V) * % %

(E) Gear requirement—(1) A NE
multispecies vessel fishing in the
Eastern U.S./Canada Haddock SAP must
use the haddock separator trawl or
haddock rope trawl net, as described
under paragraphs (a)(3)(iii)(A) and
(b)(6)(iv)(J)(3) of this section,
respectively, or other type of gear, if
approved as described under this
paragraph (b)(8)(v)(E). No other type of
fishing gear may be on the vessel when
on a trip in the Eastern U.S./Canada
Haddock SAP, with the exception of a
flounder net, as described in paragraph
(a)(3)(iii) of this section, provided that
the flounder net is stowed in accordance
with §648.23(b).

* * * *

m 5. In part 648, add Figure 1 to read as
follows:
BILLING CODE 3510-22-S
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[FR Doc. E8-15950 Filed 7-11-08; 8:45 am]
BILLING CODE 3510-22-C

20 cm = 7.9 inches;
80 cm = 31.5 inches;
240 cm=17.9 ft
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 071106673—-8011-02]
RIN 0648-XJ02

Fisheries of the Exclusive Economic
Zone Off Alaska; Greenland Turbot in
the Bering Sea and Aleutian Islands
Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; apportionment
of reserves; request for comments.

SUMMARY: NMF'S apportions amounts of
the non-specified reserve of groundfish
to the Greenland turbot initial total
allowable catch (ITAC) in the Bering Sea
subarea of the Bering Sea and Aleutian
Islands management area (BSAI). This
action is necessary to allow the fishery
to continue operating. It is intended to
promote the goals and objectives of the
fishery management plan for the BSAIL
DATES: Effective July 11, 2008 through
2400 hrs, Alaska local time, December
31, 2008. Comments must be received at
the following address no later than 4:30
p.m., Alaska local time, July 28, 2008.
ADDRESSES: Send comments to Sue
Salveson, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region, NMFS, Attn:
Ellen Sebastian. You may submit
comments, identified by 0648-XJ02, by
any one of the following methods:

eElectronic Submissions: Submit all
electronic public comments via the
Federal eRulemaking Portal website at
http://www.regulations.gov;

e Mail: P.O. Box 21668, Juneau, AK
99802;

e Fax: (907) 586—7557; or

e Hand delivery to the Federal
Building: 709 West 9th Street, Room
420A, Juneau, AK.

Instructions: All comments received
are a part of the public record and will
generally be posted to http://

www.regulations.gov without change.
All Personal Identifying Information (for
example, name, address, etc.)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit Confidential Business
Information or otherwise sensitive or
protected information.

NMFS will accept anonymous
comments. Attachments to electronic
comments will be accepted in Microsoft
Word, Excel, WordPerfect, or Adobe
PDF file formats only.

FOR FURTHER INFORMATION CONTACT:
Jennifer Hogan, 907—-586—7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Bering Sea
and Aleutian Islands Management Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The 2008 ITAC of Greenland turbot in
the Bering Sea subarea of the BSAI was
established as 1,488 mt by the 2008 and
2009 harvest specifications for
groundfish of the BSAI (73 FR 10160,
February 26, 2008). The Regional
Administrator, Alaska Region, NMFS,
has determined that the ITAC for
Greenland turbot in the Bering Sea
subarea of the BSAI needs to be
supplemented from the non-specified
reserve in order to continue operations.

Therefore, in accordance with
§679.20(b)(3), NMFS apportions 75 mt
from the non-specified reserve of
groundfish to the Greenland turbot
ITAC in the Bering Sea subarea of the
BSAL This apportionment is consistent
with §679.20(b)(1)(i) and does not result
in overfishing of a target species because
the revised ITAC is equal to or less than
the specifications of the acceptable
biological catch in the 2008 and 2009
final harvest specifications for
groundfish in the BSAI (73 FR 10160,
February 26, 2008).

The harvest specification for
Greenland turbot included in the
harvest specifications for groundfish in
the BSAI (73 FR 10160, February 26,
2008) is revised as follows: 1,563 mt to
the 2008 ITAC of Greenland turbot in
the Bering Sea subarea of the BSAIL

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA) finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) and 50 CFR
679.20(b)(3)(iii)(A) as such a
requirement is impracticable and
contrary to the public interest. This
requirement is impracticable and
contrary to the public interest as it
would prevent NMFS from responding
to the most recent fisheries data in a
timely fashion and would delay the
apportionment of the non-specified
reserves of groundfish to the Greenland
turbot fishery in the Bering Sea subarea
of the BSAI. NMFS was unable to
publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of July 8, 2008.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

Under § 679.20(b)(3)(iii), interested
persons are invited to submit written
comments on this action (see
ADDRESSES) until July 28, 2008.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801, et seq.
Dated: July 9, 2008.
Emily H. Menashes

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E8—-15987 Filed 7-11-08; 8:45 am]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 205

[Docket Number AMS-TM—07-0124; TM—07—
12PR]

RIN 0581-AC76
National Organic Program (NOP);
Sunset Review (2008)

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Proposed rule.

SUMMARY: This proposed rule would
amend the U.S. Department of
Agriculture’s (USDA) National List of
Allowed and Prohibited Substances
(National List) regulations to reflect
recommendations submitted to the
Secretary of Agriculture (Secretary) by
the National Organic Standards Board
(NOSB) on November 30, 2007, and May
22, 2008. The recommendations
addressed in this proposed rule pertain
to the continued exemption (use) and
prohibition of 12 substances in organic
production and handling. Consistent
with the recommendations from the
NOSB, this proposed rule would renew
the 11 exemptions and 1 prohibition on
the National List (along with any
restrictive annotations) and correct the
Tartaric acid listings by adding
annotations originally recommended to
the Secretary on November 1, 1995.
DATES: Comments must be received by
August 13, 2008.

ADDRESSES: Interested persons may
submit written comments on this
proposed rule using the following
addresses:

e Mail: Toni Strother, Agricultural
Marketing Specialist, National Organic
Program, USDA-AMS-TMP-NOP, 1400
Independence Ave., SW., Room 4008—
So., Ag Stop 0268, Washington, DC
20250.

o Internet: www.regulations.gov.

Written comments responding to this
proposed rule should be identified with
the docket number AMS-TM—-07-0124.

You should clearly indicate your
position to continue the allowance or
prohibition of the substances identified
in this proposed rule and the reasons for
your position. You should include
relevant information and data to support
your position (e.g., scientific,
environmental, manufacturing, industry
impact information, etc.). You should
also supply information on alternative
substances or alternative management
practices, where applicable, that
support a change from the current
exemption or prohibition of the
substance. Only the supporting material
relevant to your position will be
considered.

It is our intention to have all
comments concerning this proposed
rule, including, names and addresses
when provided, whether submitted by
mail or internet available for viewing on
the Regulations.gov
(www.regulations.gov) Internet site.
Comments submitted in response to this
proposed rule will also be available for
viewing in person at USDA-AMS,
Transportation and Marketing Programs,
National Organic Program, Room 4008—
South Building, 1400 Independence
Ave., SW., Washington, DC, from 9 a.m.
to 12 noon and from 1 p.m. to 4 p.m.,
Monday through Friday, (except official
Federal holidays). Persons wanting to
visit the USDA South Building to view
comments received in response to this
proposed rule are requested to make an
appointment in advance by calling (202)
720-3252.

FOR FURTHER INFORMATION CONTACT:
Richard H. Mathews, Chief, Standards
Development and Review Branch,
Telephone: (202) 720-3252; Fax: (202)
205-7808.

SUPPLEMENTARY INFORMATION:

I. Background

The OFPA, 7 U.S.C. 6501 et seq.,
authorizes the establishment of the
National List of exempted and
prohibited substances. The National List
identifies synthetic substances
(synthetics) that are exempted (allowed)
and nonsynthetic substances
(nonsynthetics) that are prohibited in
organic crop and livestock production.
The National List also identifies
nonsynthetics and synthetics that are
exempted for use in organic handling.

The exemptions and prohibitions
granted under the OFPA are required to
be reviewed every 5 years by the

National Organic Standards Board
(NOSB). The Secretary of Agriculture
has authority under the OFPA to renew
such exemptions and prohibitions. If
they are not reviewed by the NOSB
within 5 years of their inclusion on the
National List and renewed by the
Secretary, their authorized use or
prohibition expires. This means that
synthetic substances Copper sulfate,
Ozone gas, Peracetic acid, and EPA List
3 Inerts, currently allowed for use in
organic crop production, will no longer
be allowed for use after November 3,
2008. Calcium chloride currently
prohibited from use in organic crop
production, except as a foliar spray to
treat a physiological disorder associated
with calcium uptake, will be allowed
after November 3, 2008. This also means
that Agar-agar, Carrageenan, and
Tartaric acid, currently allowed for use
in organic handling, will be prohibited
after November 3, 2008. Finally, Animal
enzymes, Calcium sulfate, Glucono
delta lactone, and Cellulose, currently
allowed for use in organic handling,
will no longer be allowed for use after
November 4, 2008.

In response to the sunset provisions
in the OFPA, the Secretary published an
Advanced Notice of Proposed
Rulemaking (ANPR) (72 FR 73667) in
the Federal Register on December 28,
2007, to announce the review of 11
exemptions and 1 prohibition
authorized under the National Organic
Program regulations. This ANPR also
requested public comment on the
continued use or prohibition of such
exemptions and prohibition. The public
comment period lasted 30 days.

We received 35 comments. Comments
were received from producers, handlers,
certifying agents, trade associations,
organic associations, various industry
groups, and a university. We received
six comments urging that the current
listings remain as they are currently
stated. Most commenters provided
specific support for substances that they
promoted, represented, or relied upon.
Specific support was received for the
following substances (the number in
parenthesis represents the number of
specific support comments): Agar-agar
(7), animal enzymes (2), calcium
chloride (1), calcium sulfate (1),
carrageenan (15), cellulose (10), List 3
inert ingredients in passive pheromone
dispensers (1), ozone gas (3), and
peracetic acid (1). One commenter
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stated that they have found the standard
of identity for passive pheromone
dispenser to be undefined. As a result
they requested, if the allowance for List
3 inerts in passive pheromone
dispensers is renewed, that the AMS
and the NOSB reexamine and clarify the
meaning of “passive pheromone
dispensers.” The AMS is unaware of
any problems with passive pheromone
dispensers.

Six of the commenters supported
relisting DL-Methionine, DL-
Methionine-hydroxyl analog, and DL-
Methionine-hydroxyl analog calcium
(CAS #—59-51-8; 63—68—3; 348—67—4).
These substances were added to the
National List on November 3, 2003, for
use in organic poultry production.
Initially these substances carried an
expiration date of October 21, 2005.
Effective October 22, 2005, the
expiration date was amended to October
1, 2008. Because these substances have
an expiration date recommended by the
NOSB and established by rulemaking,
they are not included in this sunset
review.

The Methionine Task Force, a
commenter to the ANPR, submitted a
petition on December 17, 2007, to
amend § 205.603(d)(1) by removing the
annotation date of October 1, 2008.
Rulemaking on this request is handled
through a separate rulemaking action.

The NOSB met November 27-30,
2007, in Arlington, VA, where they
finalized recommendations to continue
the listing of 11 of the 12 substances due
to sunset. The NOSB met again May 20—
22, 2008, in Baltimore, MD, where they
finalized their recommendations to
continue the listings for Tartaric acid.
The NOSB also recommended
correcting the Tartaric acid listings by
adding annotations originally
recommended to the Secretary on
November 1, 1995. Having reviewed the
comments received on the ANPR, the
NOSB also at the May meeting
reaffirmed their recommendations from
November 30, 2007. Both meetings were
open to the public and additional
comments were received during the
meetings.

As a result of the November 2007 and
May 2008 NOSB meetings, and in
consideration of the ANPR comments,
the NOSB recommended that the
Secretary renew the 11 exemptions and
1 prohibition on the National List (along
with any restrictive annotations) and
correct the Tartaric acid listings by
adding annotations originally
recommended to the Secretary on
November 1, 1995. These
recommendations are limited to the
prohibition and exemptions originally
included on the National List on

November 3 and 4, 2003. The Secretary
is engaging in this proposed rulemaking
to reflect the recommendations of the
NOSB, from November 2007 and May
2008, and to request public comment.

Under the authority of the OFPA, as
amended, (7 U.S.C. 6501 et seq.), the
National List can be amended by the
Secretary based on proposed
amendments developed by the NOSB.
Since established, the National List has
been amended nine times, October 31,
2003 (68 FR 61987), November 3, 2003
(68 FR 62215), October 21, 2005 (70 FR
61217), June 7, 2006 (71 FR 32803),
September 11, 2006 (71 FR 53299), June,
27,2007 (72 FR 35137), October 16,
2007 (72 FR 58469), December 10, 2007
(72 FR 69569), and December 12, 2007
(72 FR 70479).

II. Overview of Proposed Amendments

From November 27, 2007, through
May 22, 2008, the NOSB reviewed 11
exemptions and 1 prohibition that are
authorized on the National List and set
to expire on November 3 and 4, 2007.
Using the evaluation criteria specified
in the ANPR for sunset review, the
NOSB reviewed these exemptions and
prohibition for continued authorization
in organic agricultural production and
handling. As a result of the NOSB’s
review, the NOSB recommended that
the Secretary renew the 11 exemptions
and 1 prohibition on the National List
(along with any restrictive annotations)
and correct the Tartaric acid listings by
adding annotations originally
recommended to the Secretary on
November 1, 1995.

With respect to the criteria used to
make recommendations regarding the
continued authorization of exemptions
and prohibitions, that decision making
is based on public comments and
applicable supporting evidence that
expresses a continued need for the use
or prohibition of the substance(s).

Concerning criteria used to make
recommendations regarding the
discontinuation of an authorized
exempted synthetic substance or
prohibited nonsynthetic substance, that
decision making, for the exempted
synthetic substance, is based on public
comments and applicable supporting
evidence that demonstrates the
currently authorized exempted
substance is: (a) Harmful to human
health or the environment, (b) not
necessary to the production of the
agricultural products because of the
availability of wholly nonsynthetic
substitute products, or (c) inconsistent
with organic farming and handling.

In the case of recommendations to
discontinue prohibitions of
nonsynthetic substances, that decision

making is based on public comments
and applicable supporting evidence
demonstrating that the prohibited
nonsynthetic substance is no longer
harmful to human health or the
environment and is consistent and
compatible with organic practices.

Renewals

After considering all public comments
and supporting evidence, the NOSB
determined that the 11 exemptions and
1 prohibition demonstrated a continued
need for authorization in organic
agricultural production and handling.
On May 22, 2008, the NOSB finalized its
recommendation on Tartaric acid and
reaffirmed its recommendations of
November 30, 2007, on the other 11
substances.

In addition to recommending the
continued listing of Tartaric acid in
paragraphs (a) and (b) of § 205.605, the
NOSB recommended that the listings be
corrected to include the annotations
originally recommended by the NOSB
on November 1, 1995. The NOSB
recommended that the listing for
Tartaric acid at § 205.605(a) be corrected
to read, “Tartaric acid—made from
organic grape wine.” The NOSB
recommended that the listing for tartaric
acid at § 205.605(b) be corrected to read,
“Tartaric acid—made from malic acid.”
These annotations were inadvertently
left out of the rulemaking which added
Tartaric acid to the National List on
October 31, 2003 (68 FR 61987).

The Agricultural Marketing Service
(AMS) has reviewed and concurs with
the NOSB recommendations.
Accordingly, this proposed rule would
continue the 11 exemptions and 1
prohibition in 7 CFR 205.601, 205.602,
and 205.605 of the following substances
in organic agricultural production and
handling and amend the USDA’s
national regulations (7 CFR part 205) to
add annotations to the Tartaric acid
listings of § 205.605:

Section 205.601 Synthetic Substances
Allowed for Use in Organic Crop
Production

(a) As algicide, disinfectants, and
sanitizer, including irrigation system
cleaning systems.

(3) Copper sulfate—for use as an
algicide in aquatic rice systems, is
limited to one application per field
during any 24-month period.
Application rates are limited to those
which do not increase baseline soil test
values for copper over a timeframe
agreed upon by the producer and
accredited certifying agent.

(5) Ozone gas—for use as an irrigation
system cleaner only.
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(6) Peracetic acid—for use in
disinfecting equipment, seed, and
asexually propagated planting material.

(e) As insecticides (including
acaricides or mite control).

(3) Copper Sulfate—for use as tadpole
shrimp control in aquatic rice
production, is limited to one application
per field during any 24-month period.
Application rates are limited to levels
which do not increase baseline soil test
values for copper over a timeframe
agreed upon by the producer and
accredited certifying agent.

(i) As plant disease control.

(7) Peracetic acid—for use to control
fire blight bacteria.

(m) As synthetic inert ingredients as
classified by the Environmental
Protection Agency (EPA), for use with
nonsynthetic substances or synthetic
substances listed in this section and
used as an active pesticide ingredient in
accordance with any limitations on the
use of such substances.

(2) EPA List 3—Inerts of unknown
toxicity allowed:

(ii) Inerts used in passive pheromone
dispensers.

Section 205.602 Nonsynthetic
Substances Prohibited for Use in
Organic Crop Production

(c) Calcium chloride, brine process is
natural and prohibited for use except as
a foliar spray to treat a physiological
disorder associated with calcium
uptake.

Section 205.605 Nonagricultural
(Nonorganic) Substances Allowed as
Ingredients in or on Processed Products
Labeled as “Organic” or “Made With
Organic (Specified Ingredients or Food
Group(s))”

(a) Nonsynthetics allowed:

Agar-agar.

Animal enzymes—(Rennet—animals
derived; Catalase—bovine liver; Animal
lipase; Pancreatin; Pepsin; and Trypsin).

Calcium sulfate—mined.

Carrageenan.

Glucono delta-lactone—production by
the oxidation of D-glucose with bromine
water is prohibited.

Tartaric acid—made from organic
grape wine.

(b) Synthetics allowed:

Cellulose—for use in regenerative
casings, as an anti-caking agent (non-
chlorine bleached) and filtering aid.

Tartaric acid—made from malic acid.

Nonrenewals

The NOSB determined that the 11
exemptions and 1 prohibition
demonstrated a continued need for
authorization. Accordingly there are no
nonrenewals.

Technical Correction

This proposed rule would amend
§ 205.605(a) by changing ““Carageenan”
to “Carrageenan” to correct the spelling
of this allowed substance.

I1I. Related Documents

One advanced notice of proposed
rulemaking with request for comments
was published in Federal Register
Notice 72 FR 73667, December 28, 2007,
to make the public aware that the
allowance of 12 synthetic and non-
synthetic substances in organic
production and handling will expire, if
not reviewed by the NOSB and renewed
by the Secretary.

IV. Statutory and Regulatory Authority

The OFPA, as amended (7 U.S.C. 6501
et seq.), authorizes the Secretary to
make amendments to the National List
based on proposed amendments
developed by the NOSB. Sections
6518(k)(2) and 6518(n) of OFPA
authorize the NOSB to develop
proposed amendments to the National
List for submission to the Secretary and
establish a petition process by which
persons may petition the NOSB for the
purpose of having substances evaluated
for inclusion on or deletion from the
National List. The National List petition
process is implemented under § 205.607
of the NOP regulations. The current
petition process (72 FR 2167, January
18, 2007) can be accessed through the
NOP Web site at: http://www.ams.usda.
gov/AMSv1.0/getfile?’dDocName=
STELPRDC5048809&acct=nopgeninfo.

A. Executive Order 12866

This action has been determined not
significant for purposes of Executive
Order 12866, and therefore, has not
been reviewed by the Office of
Management and Budget.

B. Executive Order 12988

Executive Order 12988 instructs each
executive agency to adhere to certain
requirements in the development of new
and revised regulations in order to avoid
unduly burdening the court system.
This proposed rule is not intended to
have a retroactive effect.

States and local jurisdictions are
preempted under the OFPA from
creating programs of accreditation for
private persons or State officials who
want to become certifying agents of
organic farms or handling operations. A
governing State official would have to
apply to USDA to be accredited as a
certifying agent, as described in
§2115(b) of the OFPA (7 U.S.C.
6514(b)). States are also preempted
under §§ 2104 through 2108 of the
OFPA (7 U.S.C. 6503 through 6507)

from creating certification programs to
certify organic farms or handling
operations unless the State programs
have been submitted to, and approved
by, the Secretary as meeting the
requirements of the OFPA.

Pursuant to § 2108(b)(2) of the OFPA
(7 U.S.C. 6507(b)(2)), a State organic
certification program may contain
additional requirements for the
production and handling of organically
produced agricultural products that are
produced in the State and for the
certification of organic farm and
handling operations located within the
State under certain circumstances. Such
additional requirements must: (a)
further the purposes of the OFPA, (b)
not be inconsistent with the OFPA, (c)
not be discriminatory toward
agricultural commodities organically
produced in other States, and (d) not be
effective until approved by the
Secretary.

Pursuant to § 2120(f) of the OFPA (7
U.S.C. 6519(f)), this proposed rule
would not alter the authority of the
Secretary under the Federal Meat
Inspection Act (21 U.S.C. 601 et seq.),
the Poultry Products Inspections Act (21
U.S.C. 451 et seq.), or the Egg Products
Inspection Act (21 U.S.C. 1031 et seq.),
concerning meat, poultry, and egg
products, nor any of the authorities of
the Secretary of Health and Human
Services under the Federal Food, Drug
and Cosmetic Act (21 U.S.C. 301 et
seq.), nor the authority of the
Administrator of EPA under the Federal
Insecticide, Fungicide and Rodenticide
Act (7 U.S.C. 136 et seq.).

Section 2121 of the OFPA (7 U.S.C.
6520) provides for the Secretary to
establish an expedited administrative
appeals procedure under which persons
may appeal an action of the Secretary,
the applicable governing State official,
or a certifying agent under this title that
adversely affects such person or is
inconsistent with the organic
certification program established under
this title. The OFPA also provides that
the U.S. District Court for the district in
which a person is located has
jurisdiction to review the Secretary’s
decision.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 601 et seq.) requires agencies
to consider the economic impact of each
rule on small entities and evaluate
alternatives that would accomplish the
objectives of the rule without unduly
burdening small entities or erecting
barriers that would restrict their ability
to compete in the market. The purpose
is to fit regulatory actions to the scale of
businesses subject to the action. Section
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605 of the RFA allows an agency to
certify a rule, in lieu of preparing an
analysis, if the rulemaking is not
expected to have a significant economic
impact on a substantial number of small
entities.

Pursuant to the requirements set forth
in the RFA, the AMS performed an
economic impact analysis on small
entities in the final rule published in the
Federal Register on December 21, 2000
(65 FR 80548). The AMS has also
considered the economic impact of this
action on small entities. The impact on
entities affected by this proposed rule
would not be significant. The effect of
this proposed rule would be to allow the
continued use of substances currently
listed for use in organic agricultural
production and handling. The AMS
concludes that this action would have
minimal economic impact on small
agricultural service firms. Accordingly,
USDA certifies that this rule will not
have a significant economic impact on
a substantial number of small entities.

Small agricultural service firms,
which include producers, handlers, and
accredited certifying agents, have been
defined by the Small Business
Administration (SBA) (13 CFR 121.201)
as those having annual receipts of less
than $6,500,000 and small agricultural
producers are defined as those having
annual receipts of less than $750,000.
This proposed rule would have an
impact on a substantial number of small
entities.

The U.S. organic industry at the end
of 2001 included nearly 6,949 certified
organic crop and livestock operations.
These operations reported certified
acreage totaling more than 2.09 million
acres of organic farm production. Data
on the numbers of certified organic
handling operations (any operation that
transforms raw product into processed
products using organic ingredients)
were not available at the time of survey
in 2001; but they were estimated to be
in the thousands. By the end of 2005,
the number of U.S. certified organic
crop, livestock, and handling operations
totaled about 8,500. Based on 2005
USDA, Economic Research Service, data
from USDA-accredited certifying agents,
U.S. certified organic acreage increased
to 4 million acres.

The U.S. sales of organic food and
beverages have grown from $1 billion in
1990 to nearly $17 billion in 2006. The
organic industry is viewed as the fastest
growing sector of agriculture,
representing almost 3 percent of overall
food and beverage sales. Since 1990,
organic retail sales have historically
demonstrated a growth rate between 20
to 24 percent each year, including a 22
percent increase in 2006.

In addition, USDA has 95 accredited
certifying agents who provide
certification services to producers and
handlers. A complete list of names and
addresses of accredited certifying agents
may be found on the AMS NOP Web
site, at http://www.ams.usda.gov/nop.
AMS believes that most of these entities
would be considered small entities
under the criteria established by the
SBA.

D. Paperwork Reduction Act

No additional collection or
recordkeeping requirements are
imposed on the public by this proposed
rule. Accordingly, OMB clearance is not
required by section 350(h) of the
Paperwork Reduction Act of 1995, 44
U.S.C. 3501, et seq., or OMB’s
implementing regulations at 5 CFR part
1320.

The AMS is committed to compliance
with the Government Paperwork
Elimination Act (GPEA), which requires
Government agencies in general to
provide the public the option of
submitting information or transacting
business electronically to the maximum
extent possible.

The AMS is committed to complying
with the E-Government Act, to promote
the use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

E. General Notice of Public Rulemaking

This proposed rule reflects
recommendations submitted to the
Secretary by the NOSB for the
continuation of 11 exemptions and 1
prohibition contained on the National
List of Allowed and Prohibited
Substances. A 30-day period for
interested persons to comment on this
rule is provided. Thirty days is deemed
appropriate because the expiration of
these 12 substances has been widely
publicized, their continued use or
prohibition is critical to organic
production, and this rulemaking should
be completed before November 3, 2008.

List of Subjects in 7 CFR Part 205

Administrative practice and
procedure, Agriculture, Animals,
Archives and records, Imports, Labeling,
Organically produced products, Plants,
Reporting and recordkeeping
requirements, Seals and insignia, Soil
conservation.

For the reasons set forth in the
preamble, 7 CFR part 205, Subpart G is
proposed to be amended as follows:

PART 205—NATIONAL ORGANIC
PROGRAM

1. The authority citation for 7 CFR
part 205 continues to read as follows:

Authority: 7 U.S.C. 6501-6522.

§205.605 [Amended]

2. Section 205.605(a) is amended by
removing “Carageenan’’ and adding
“Carrageenan” in its place, and by
removing ‘“Tartaric acid” and adding
“Tartaric acid—made from grape wine”
in its place.

3. Section 205.605(b) is amended by
removing ‘“Tartaric acid” and adding
“Tartaric acid—made from malic acid”
in its place.

Dated: July 1, 2008.

Lloyd C. Day,

Administrator, Agricultural Marketing
Service.

[FR Doc. E8-15389 Filed 7-11-08; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agriculture Marketing Service

7 CFR Part 205

[Docket Number AMS-TM-08-0025; TM—-08—
05PR]

RIN 0581-AC81

National Organic Program; Proposed
Amendment to the National List of
Allowed and Prohibited Substances
(Livestock)

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
amend the U.S. Department of
Agriculture’s (USDA) National List of
Allowed and Prohibited Substances
(National List) to reflect one
recommendation submitted to the
Secretary of Agriculture (Secretary) by
the National Organic Standards Board
(NOSB) on May 22, 2008. Consistent
with the recommendation from the
NOSB, this proposed rule would revise
the annotation of one substance on the
National List, Methionine, to extend its
use in organic poultry production until
October 1, 2010.
DATES: Comments must be received by
August 13, 2008.
ADDRESSES: Interested persons may
submit written comments on this
proposed rule using the following
addresses:

e Mail: Toni Strother, Agricultural
Marketing Specialist, National Organic
Program, USDA-AMS-TMP-NOP, 1400
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Independence Ave., SW., Room 4008—
So., Ag Stop 0268, Washington, DC
20250.

e Internet: www.regulations.gov.

Written comments responding to this
proposed rule should be identified with
the docket number AMS-TM-08-0025.
You should clearly indicate your
position on the proposed continued
allowance for the use of methionine in
poultry production until October 1,
2010. You should clearly indicate the
reasons for your position. You should
include relevant information and data to
support your position (e.g., scientific,
environmental, manufacturing, industry
impact information, etc.). Finally, you
should also supply information on
alternative substances or alternative
management practices, where
applicable, that support a change from
the current exemption for methionine.
Only the supporting material relevant to
your position will be considered.

It is our intention to have all
comments concerning this proposed
rule, including, names and addresses
when provided, whether submitted by
mail or internet available for viewing on
the Regulations.gov
(www.regulations.gov) Internet site.
Comments submitted in response to this
proposed rule will also be available for
viewing in person at USDA-AMS,
Transportation and Marketing Programs,
National Organic Program, Room 4008—
South Building, 1400 Independence
Ave., SW., Washington, DG, from 9 a.m.
to 12 noon and from 1 p.m. to 4 p.m.,
Monday through Friday, (except official
Federal holidays). Persons wanting to
visit the USDA South Building to view
comments received in response to this
proposed rule are requested to make an
appointment in advance by calling (202)
720-3252.

FOR FURTHER INFORMATION CONTACT:
Richard H. Mathews, Chief, Standards
Development and Review Branch,
Telephone: (202) 720-3252; Fax: (202)
205-7808.

SUPPLEMENTARY INFORMATION:

I. Background

On December 21, 2000, the Secretary
established, within the NOP [7 CFR part
205], the National List regulations
§§ 205.600 through 205.607. This
National List identifies the synthetic
substances that may be used and the
nonsynthetic (natural) substances that
may not be used in organic production.
The National List also identifies
synthetic, nonsynthetic nonagricultural
and nonorganic agricultural substances
that may be used in organic handling.
The Organic Foods Production Act of
1990 (OFPA), as amended, (7 U.S.C.

6501 et seq.), and NOP regulations, in
§205.105, specifically prohibit the use
of any synthetic substance for organic
production and handling unless the
synthetic substance is on the National
List. Section 205.105 also requires that
any nonorganic agricultural and any
nonsynthetic nonagricultural substance
used in organic handling be on the
National List.

Under the authority of the OFPA, as
amended, (7 U.S.C. 6501 et seq.), the
National List can be amended by the
Secretary based on proposed
amendments developed by the NOSB.
Since established, the National List has
been amended nine times, October 31,
2003 (68 FR 61987), November 3, 2003
(68 FR 62215), October 21, 2005 (70 FR
61217), June 7, 2006 (71 FR 32803),
September 11, 2006 (71 FR 53299), June,
27,2007 (72 FR 35137), October 16,
2007 (72 FR 58469), December 10, 2007
(72 FR 69569), and December 12, 2007
(72 FR 70479).

This proposed rule would amend the
National List to reflect one
recommendation submitted to the
Secretary by the NOSB on May 22, 2008.
Based on their evaluation of a petition
submitted by industry participants, the
NOSB recommended that the Secretary
amend § 205.603(d)(1) of the National
List by revising the annotation of
Methionine, a feed additive, to extend
its use in organic poultry production
until October 1, 2010. The use of
Methionine in organic production was
evaluated by the NOSB using the
evaluation criteria specified in OFPA (7
U.S.C. 6517—-6518).

II. Overview of Proposed Amendment

The following provides an overview
of the proposed amendment to § 205.603
of the National List:

Section 205.603 Synthetic Substances
Allowed for Use in Organic Livestock
Production

This proposed rule would amend
§205.603(d)(1) by changing “2008” to
€2010”. Section 205.603(d)(1) would
now read as follows:

DL—Methionine, DL—Methionine-
hydroxyl analog, and DL—Methionine-
hydroxyl analog calcium (CAS #-59—
51-8; 63—68-3; 348—67—4)—for use only
in organic poultry production until
October 1, 2010.

Methionine was petitioned for its
continued use as a synthetic feed
additive in organic poultry operations.
Methionine is a colorless or white
crystalline powder that is soluble in
water. It is classified as an amino acid
and considered to be an essential amino
acid that is regulated as an animal feed

nutritional supplement by the Food and
Drug Administration (21 CFR 582.5475).

Methionine was originally included
on the National List on October 31,
2003, with an early expiration date of
October 21, 2005, (the normal time
period for the use of a substance
contained in the National List is five
years, beginning with the date the
substance appears on the National List
regulations). Methionine was petitioned
by organic livestock producers as a part
of the NOSB’s 1995 initial review of
synthetic amino acids considered for
use in organic livestock production. The
petitioners asserted that Methionine was
a necessary dietary supplement for
organic poultry, due to an inadequate
supply of organic feeds containing
sufficient concentrations of naturally-
occurring Methionine. Petitioners
suggested synthetic Methionine would
be fed as a dietary supplement to
organic poultry at levels ranging from
0.3 to 0.5 percent of the animal’s total
diet. The petitioners also asserted that a
prohibition on the use of synthetic
Methionine would contribute to
nutritional deficiencies in organic
poultry thereby jeopardizing the
animal’s health. After consideration of
the justification provided for the
inclusion of Methionine and an
assessment under the evaluation criteria
provided in OFPA (7 U.S.C. 6517-6518),
the NOSB considered the use of
synthetic Methionine to be consistent
with OFPA and recommended its
inclusion onto the National List for use
in organic poultry production with an
early expiration on its use (October 21,
2005). The NOSB recommended an
early expiration on the use of
Methionine to encourage the organic
poultry industry to phase out the use of
synthetic Methionine in poultry diets
and develop non-synthetic alternatives
to its use as a feed additive.

On January 10, 2005, two organic
poultry producers petitioned the NOSB
to extend the use of Methionine in
organic poultry production beyond
October 21, 2005. The petition was filed
because the organic poultry industry
had been unable to develop suitable
non-synthetic alternatives for synthetic
Methionine in organic poultry diets.
The petition sought additional time for
development of non-synthetic
alternatives. Preliminary research
results on nonsynthetic alternatives to
synthetic Methionine was provided to
the NOSB. Although considered
inconclusive, the preliminary results
demonstrated that research trials were
underway to identify non-synthetic
alternatives for phasing out synthetic
Methionine in organic poultry diets.
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The NOSB, at its February 28—March
3, 2005, meeting in Washington, DC,
received and evaluated public comment
on the petition to extend the use of
Methionine in organic poultry
production beyond October 21, 2005.
The NOSB concluded that Methionine
is consistent with the evaluation criteria
of 7 U.S.C. 6517 and 6518 of the OFPA;
however, the NOSB maintained that
non-synthetic alternatives must be
developed during the additional
extension on the use of synthetic
Methionine in organic poultry diets.
Therefore, the NOSB recommended
Methionine be added to the National
List for use only in organic poultry
production until October 1, 2008, so
that the organic poultry industry could
continue its research to develop non-
synthetic alternatives for the use of
synthetic Methionine.

In response to the NOSB
recommendation of March 3, 2005,
§205.603(d)(1) of the National List was
amended (Friday, October 21, 2005, 70
FR 61217) to allow the use of
Methionine in organic poultry
production until October 1, 2008.

This proposed rule reflects
recommendations submitted to the
Secretary by the NOSB, at its May 2008
meeting, for extending the use of
Methionine in organic poultry
production until October 1, 2010. The
NOSB evaluated this substance using
criteria in the OFPA.

The substance’s evaluation was
initiated after receipt, by Agricultural
Marketing Service (AMS), of a petition
filed in December 2007 by the
Methionine Task Force (MTF). The MTF
requested that § 205.603(d)(1) be
amended by removing the annotation
date of “October 8, 2008.”” They also
requested that Methionine, in the future,
undergo the standard sunset process for
review of materials on the National List.
The MTF petition addresses the status
of the most viable alternatives to
synthetic Methionine and agrees that
none of the alternatives are currently
commercially available.

Additionally, in response to the
December 28, 2007, Advanced Notice of
Proposed Rulemaking (ANPR) (72 FR
73667) announcing the 2008 sunset
review of 12 substances on the National
List, AMS received six comments
supporting the relisting of DL—
Methionine, DL—Methionine-hydroxyl
analog, and DL—Methionine-hydroxyl
analog calcium (CAS #—59-51-8; 63—
68-3; 348—-67—4). Because these
substances have an expiration date
(October 1, 2008) recommended by the
NOSB and established by rulemaking,
they were not included in the 2008
sunset review. These comments,

however, have been considered by the
NOSB in developing their
recommendation and by the AMS in
developing this proposed rule.

The NOSB, at its May 20-22, 2008,
meeting in Baltimore, Maryland,
received and evaluated public comment
on the petition to extend the use of
Methionine in organic poultry
production beyond October 1, 2008. The
NOSB also considered comments
received, regarding the need for
Methionine, at its November 2007
meeting in Washington, DC.

The NOSB has determined that while
wholly natural substitute products exist,
they are not presently available in
sufficient supplies to meet poultry
producers needs. Thus, the NOSB
concluded that synthetic Methionine
remains a necessary component of a
nutritionally adequate diet for organic
poultry. Loss of the use of Methionine,
at this time, would disrupt the well-
established organic poultry market and
cause substantial economic harm to
organic poultry operations. To prevent
disruption to the organic poultry
market, while the organic feed sector
creates sufficient supplies of wholly
natural substitute products, the NOSB
has recommended extending the
allowed use of Methionine in poultry
production until October 1, 2010.

AMS has reviewed and concurs with
the NOSB’s recommendation.

The organic industry, in 2005, raised
approximately 13.8 million birds, had
organic poultry products sales of $161
million and organic egg sales of another
$161 million. In addition to being sold
as whole products, organic eggs and
poultry are sold for use in the
production of organic processed
products such as eggnog, ice cream,
soups, broth, noodles, French toast,
pancakes, waffles, tartar sauce,
hollandaise sauce, mayonnaise, salad
dressing, cookies, cakes, cheese cakes,
bread, and other bakery goods.
Accordingly, it is not just the organic
poultry market that would be adversely
impacted should producers lose the use
of Methionine at this time. Processors
would likely be faces with sourcing
conventional eggs and poultry, the use
of which would disqualify their
products from being labeled “organic.”
Only organic agricultural ingredients are
allowed in products labeled as
“organic” unless the agricultural
ingredient has been added to the
National List and determined
commercially unavailable.

I1I. Related Documents

Since September 2001 three notices
have been published announcing
meetings of the NOSB and its planned

deliberations on recommendations
involving the use of Methionine in
organic poultry production. The three
notices were published in the Federal
Register as follows: (1) September 21,
2001 (66 FR 48654), (2) February 11,
2005 (70 FR 7224), and (3) April 4, 2008
(73 FR 18491). Methionine was first
proposed for addition to the National
List in the Federal Register on April 16,
2003 (68 FR 18556). Methionine was
added to the National List by final rule
in the Federal Register on October 31,
2003 (68 FR 61987). A proposal to
amend the annotation for Methionine
was published in the Federal Register
on July 29, 2005 (70 FR 43786). The
annotation for Methionine was amended
by final rule in the Federal Register on
October 21, 2005 (70 FR 61217).

IV. Statutory and Regulatory Authority

The OFPA, as amended (7 U.S.C. 6501
et seq.), authorizes the Secretary to
make amendments to the National List
based on proposed amendments
developed by the NOSB. Sections
6518(k)(2) and 6518(n) of OFPA
authorize the NOSB to develop
proposed amendments to the National
List for submission to the Secretary and
establish a petition process by which
persons may petition the NOSB for the
purpose of having substances evaluated
for inclusion on or deletion from the
National List. The National List petition
process is implemented under § 205.607
of the NOP regulations. The current
petition process (72 FR 2167, January
18, 2007) can be accessed through the
NOP Web site at http://
www.ams.usda.gov/nop/Newsroom/
FedReg01_18_07NationalList.pdf.

A. Executive Order 12866

This action has been determined not
significant for purposes of Executive
Order 12866, and therefore, has not
been reviewed by the Office of
Management and Budget.

B. Executive Order 12988

Executive Order 12988 instructs each
executive agency to adhere to certain
requirements in the development of new
and revised regulations in order to avoid
unduly burdening the court system. The
final rule adding Methionine to the
National List was reviewed under this
Executive Order and no additional
related information has been obtained
since then. This proposed rule is not
intended to have a retroactive effect.

States and local jurisdictions are
preempted under the OFPA from
creating programs of accreditation for
private persons or State officials who
want to become certifying agents of
organic farms or handling operations. A
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governing State official would have to
apply to USDA to be accredited as a
certifying agent, as described in

§ 2115(b) of the OFPA (7 U.S.C.
6514(b)). States are also preempted
under §§ 2104 through 2108 of the
OFPA (7 U.S.C. 6503 through 6507)
from creating certification programs to
certify organic farms or handling
operations unless the State programs
have been submitted to, and approved
by, the Secretary as meeting the
requirements of the OFPA.

Pursuant to § 2108(b)(2) of the OFPA
(7 U.S.C. 6507(b)(2)), a State organic
certification program may contain
additional requirements for the
production and handling of organically
produced agricultural products that are
produced in the State and for the
certification of organic farm and
handling operations located within the
State under certain circumstances. Such
additional requirements must: (a)
Further the purposes of the OFPA, (b)
not be inconsistent with the OFPA, (c)
not be discriminatory toward
agricultural commodities organically
produced in other States, and (d) not be
effective until approved by the
Secretary.

Pursuant to § 2120(f) of the OFPA (7
U.S.C. 6519(f)), this proposed rule
would not alter the authority of the
Secretary under the Federal Meat
Inspection Act (21 U.S.C. 601 et seq.),
the Poultry Products Inspections Act (21
U.S.C. 451 et seq.), or the Egg Products
Inspection Act (21 U.S.C. 1031 et seq.),
concerning meat, poultry, and egg
products, nor any of the authorities of
the Secretary of Health and Human
Services under the Federal Food, Drug
and Cosmetic Act (21 U.S.C. 301 et
seq.), nor the authority of the
Administrator of the Environmental
Protection Agency under the Federal
Insecticide, Fungicide and Rodenticide
Act (7 U.S.C. 136 et seq.).

Section 2121 of the OFPA (7 U.S.C.
6520) provides for the Secretary to
establish an expedited administrative
appeals procedure under which persons
may appeal an action of the Secretary,
the applicable governing State official,
or a certifying agent under this title that
adversely affects such person or is
inconsistent with the organic
certification program established under
this title. The OFPA also provides that
the U.S. District Court for the district in
which a person is located has
jurisdiction to review the Secretary’s
decision.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 601 et seq.) requires agencies
to consider the economic impact of each

rule on small entities and evaluate
alternatives that would accomplish the
objectives of the rule without unduly
burdening small entities or erecting
barriers that would restrict their ability
to compete in the market. The purpose
is to fit regulatory actions to the scale of
businesses subject to the action. Section
605 of the RFA allows an agency to
certify a rule, in lieu of preparing an
analysis, if the rulemaking is not
expected to have a significant economic
impact on a substantial number of small
entities.

Pursuant to the requirements set forth
in the RFA, AMS performed an
economic impact analysis on small
entities in the final rule published in the
Federal Register on December 21, 2000
(65 FR 80548). The AMS has also
considered the economic impact of this
action on small entities. The impact on
entities affected by this proposed rule
would not be significant. The current
approval for the use of Methionine in
organic poultry production will expire
October 1, 2008. The effect of this
proposed rule would be to allow the
continued use of Methionine through
October 1, 2010. The AMS concludes
that this action would have minimal
economic impact on small agricultural
service firms. Accordingly, USDA
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities.

Small agricultural service firms,
which include producers, handlers, and
accredited certifying agents, have been
defined by the Small Business
Administration (SBA) (13 CFR 121.201)
as those having annual receipts of less
than $6,500,000 and small agricultural
producers are defined as those having
annual receipts of less than $750,000.

The U.S. organic industry at the end
of 2001 included nearly 6,949 certified
organic crop and livestock operations.
These operations reported certified
acreage totaling more than 2.09 million
acres of organic farm production. Data
on the numbers of certified organic
handling operations (any operation that
transforms raw product into processed
products using organic ingredients)
were not available at the time of survey
in 2001; but they were estimated to be
in the thousands. By the end of 2005,
the number of U.S. certified organic
crop, livestock, and handling operations
totaled about 8,500. Based on 2005
USDA, Economic Research Service, data
from USDA-accredited certifying agents,
U.S. certified organic acreage increased
to 4 million acres.

The U.S. sales of organic food and
beverages have grown from $1 billion in
1990 to nearly $17 billion in 2006. The
organic industry is viewed as the fastest

growing sector of agriculture,
representing almost 3 percent of overall
food and beverage sales. Since 1990,
organic retail sales have historically
demonstrated a growth rate between 20
to 24 percent each year, including a 22
percent increase in 2006.

In 2005, U.S. retail sales of organic
poultry products were $161 million.
The growth rate for organic poultry
retail sales is estimated at between 23
and 38 percent per year. Organic egg
sales were $161 million in 2005 and are
projected to grow at a rate of 8 to 13
percent per year. The organic industry,
in 2005, raised approximately 13.8
million birds. Organic poultry is raised
in 40 of the 50 states. In addition to
being sold as whole products, organic
eggs and poultry are used in the
production of organic processed
products such as eggnog, ice cream,
soups, broth, noodles, French toast,
pancakes, waffles, tartar sauce,
hollandaise sauce, mayonnaise, salad
dressing, cookies, cakes, cheese cakes,
bread, and other bakery goods.

In addition, USDA has 95 accredited
certifying agents who provide
certification services to producers and
handlers. A complete list of names and
addresses of accredited certifying agents
may be found on the AMS NOP Web
site, at http://www.ams.usda.gov/nop.
AMS believes that most of these entities
would be considered small entities
under the criteria established by the
SBA.

D. Paperwork Reduction Act

No additional collection or
recordkeeping requirements are
imposed on the public by this proposed
rule. Accordingly, OMB clearance is not
required by section 350(h) of the
Paperwork Reduction Act of 1995, 44
U.S.C. 3501, et seq., or OMB’s
implementing regulations at 5 CFR part
1320.

The AMS is committed to compliance
with the Government Paperwork
Elimination Act (GPEA), which requires
Government agencies in general to
provide the public the option of
submitting information or transacting
business electronically to the maximum
extent possible.

The AMS is committed to complying
with the E-Government Act, to promote
the use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

E. General Notice of Public Rulemaking

This proposed rule reflects
recommendations submitted to the
Secretary by the NOSB for extending the
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use of Methionine, a synthetic
substance, in organic poultry
production until October 1, 2010. The
NOSB evaluated this substance using
criteria in the OFPA. The substance’s
evaluation was initiated by a petition
from the MTF.

The NOSB has determined that while
wholly natural substitute products exist,
they are not presently available in
sufficient supplies to meet poultry
producer needs. Therefore, synthetic
Methionine is presently a necessary
component of a nutritionally adequate
diet for organic poultry. Thus, loss of
the use of Methionine, at this time,
would disrupt the well-established
organic poultry market and cause
substantial economic harm to organic
poultry operations. Accordingly, the
NOSB has recommended extending the
allowed use of synthetic Methionine in
poultry production until October 1,
2010.

AMS believes that a 30-day period for
interested persons to comment on this
rule is appropriate because the
continued use of Methionine is critical
to organic production, and this
rulemaking should be completed before
October 1, 2008, to avoid any
disruptions to the market place.

List of Subjects in 7 CFR part 205

Administrative practice and
procedure, Agriculture, Animals,
Archives and records, Imports, Labeling,
Organically produced products, Plants,
Reporting and recordkeeping
requirements, Seals and insignia, Soil
conservation.

For the reasons set forth in the
preamble, 7 CFR part 205, subpart G is
proposed to be amended as follows:

PART 205—NATIONAL ORGANIC
PROGRAM

1. The authority citation for 7 CFR
part 205 continues to read as follows:

Authority: 7 U.S.C. 6501-6522.

§205.603 [Amended]

2. Section 205.603(d)(1) is amended
by removing “2008” and adding “2010”
in its place.

Dated: July 1, 2008.

Lloyd C. Day,

Administrator, Agricultural Marketing
Service.

[FR Doc. E8-15390 Filed 7-11-08; 8:45 am]
BILLING CODE 3410-02-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 242

[Release No. 34-58107; File No. S7-19-07]
RIN 3235-AJ57

Amendment to Regulation SHO
AGENCY: Securities and Exchange
Commission.

ACTION: Proposed rule; notice of re-
opening of comment period.

SUMMARY: The Securities and Exchange
Commission is re-opening the comment
period on the “Amendments to
Regulation SHO” it re-proposed in
Securities Exchange Act Release No.
56213 (August 7, 2007), 72 FR 45558
(August 14, 2007), (the “Proposal”). In
view of the continuing public interest in
the Proposal we believe that it is
appropriate to re-open the comment
period to provide the public with
additional information before we take
action on the Proposal.

DATES: Comments should be received on
or before August 13, 2008.

ADDRESSES: Comments may be
submitted by any of the following
methods:

Electronic Comments

e Use the Commission’s Internet
comment form (http://www.sec.gov/
rules/proposed.shtml); or

¢ Send an e-mail to rule-
comments@sec.gov. Please include File
Number S7-19-07 on the subject line;
or

o Use the Federal eRulemaking Portal
(http://www.regulations.gov). Follow the
instructions for submitting comments.

Paper Comments

¢ Send paper comments in triplicate
to Secretary, Securities and Exchange
Commission, 100 F Street, NE.,
Washington, DC 20549-1090.
All submissions should refer to File
Number S7-19-07. This file number
should be included on the subject line
if e-mail is used. To help us process and
review your comments more efficiently,
please use only one method. The
Commission will post all comments on
the Commission’s Internet Web site
(http://www.sec.gov/rules/
proposed.shtml). Comments are also
available for public inspection and
copying in the Commission’s Public
Reference Room, 100 F Street, NE.,
Washington, DC 20549 on official
business days between the hours of 10
a.m. and 3 p.m. All comments received
will be posted without change; we do
not edit personal identifying

information from submissions. You
should submit only information that
you wish to make available publicly.
FOR FURTHER INFORMATION CONTACT:
James A. Brigagliano, Associate
Director, Josephine J. Tao, Assistant
Director, Victoria L. Crane, Branch Chief
and Christina M. Adams, Staff Attorney,
Office of Trading Practices and
Processing, Division of Market
Regulation, at (202) 551-5720, at the
Securities and Exchange Commission,
100 F Street, NE., Washington, DC
20549.

SUPPLEMENTARY INFORMATION: The
Commission is requesting additional
public comment on proposed
amendments to Rules 200 and 203 of
Regulation SHO [17 CFR 242.200 and
242.203] under the Securities Exchange
Act of 1934 (“Exchange Act”). In the
Proposal, the Commission re-proposed
amendments to Regulation SHO under
the Exchange Act intended to further
reduce the number of persistent fails to
deliver? in certain equity securities by
eliminating the options market maker
exception to the close-out requirement
of Regulation SHO. The Commission
also sought comment on two
alternatives to elimination that would
limit the scope of the options market
maker exception. The Commission is re-
opening the comment period, which
ended on September 13, 2007, to
provide additional information with
respect to the Proposal to the public.

At the same time that the Commission
re-proposed amendments to Regulation
SHO to eliminate the options market
maker exception to Regulation SHO’s
close-out requirement, the Commission
approved amendments to Regulation
SHO to eliminate the rule’s
“grandfather” provision.z The
“grandfather” provision had provided
that fails to deliver established prior to
a security becoming a threshold security
did not have to be closed out in
accordance with Regulation SHO’s
thirteen consecutive settlement day
close-out requirement. The amendment
to eliminate the “‘grandfather” exception
became effective on October 15, 2007.

1A “fail to deliver” occurs when the seller of a
security fails to deliver the security by settlement
date. Generally, investors must complete or settle
their security transactions within three business
days. This settlement cycle is known as T+3 (or
“trade date plus three days”). T+3 means that when
the investor purchases a security, the purchaser’s
payment generally must be received by its
brokerage firm no later than three business days
after the trade is executed. When the investor sells
a security, the seller generally must deliver its
securities, in certificated or electronic form, to its
brokerage firm no later than three business days
after the sale.

2 Securities Exchange Act Release No. 56212
(Aug. 7, 2007), 72 FR 45544 (Aug. 14, 2007).
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The amendment also contained a one-
time phase-in period that provided that
previously-grandfathered fails to deliver
in a security that was a threshold
security on the effective date of the
amendment must be closed out within
35 consecutive settlement days from the
effective date of the amendment. The
phase-in period ended on December 5,
2007.3

In response to the Proposal,
commenters urged the Commission to
obtain empirical data to demonstrate the
relationship between fails to deliver and
the options market maker exception
before it determines whether additional
rulemaking is necessary. In particular,
commenters urged the Commission to
obtain data relating to the impact of the
elimination of the grandfather provision
and connecting fails to deliver to the
options market maker exception.* The
Commission has obtained additional
data on fails to deliver since the
Proposal was published. Accordingly, in
response to commenters and because
the Commission believes the additional
data will aid the public in commenting
on the Proposal, the Commission is re-
opening the comment period to share
with the public data obtained by the
Commission regarding fails to deliver
and the options market maker
exception, and to provide the public
with an opportunity to comment on the
data.

To ascertain whether fails to deliver
are not being closed out due to the
options market maker exception to the
close-out requirement since the
elimination of the “grandfather”
provision, Commission staff obtained
data on securities with extended fails to
deliver from a National Securities
Clearing Corporation (“NSCC”)
participant which settles and clears for
a large segment of the options market for
January and February 2008. A review of
this data reveals that a high number of
fails to deliver were not closed out as a
result of the options market maker
exception.® Specifically, the data
indicated that as of January 31, 2008,
the options market maker exception was
claimed in 16 threshold securities for a
total of 6,365,158 fails to deliver. As of
February 29, 2008, the data indicated

3 See id.

4 See e.g., Comments of Keith F. Higgins,
Committee on Federal Regulation of Securities,
American Bar Association, Section of Business Law
(Oct. 5, 2007); comments of John Gilmartin and Ben
Londergan, Group One Trading, LP (Sept. 28, 2007);
see also comments of Gerald D. O’Connell,
Susquehanna Investment Group (Oct. 11, 2007).

5We note that the data reflects only those
extended fails to deliver not closed out due to the
options market maker exception and, therefore,
does not reflect all fails to deliver in the securities
included in the data.

that the options market maker exception
was claimed in 20 threshold securities
for a total of 6,963,949 fails to deliver.

In addition, the Commission is
releasing the results of a recent analysis
by the Commissions’ Office of Economic
Analysis (“OEA”) of fails to deliver
before and after the elimination of
Regulation SHO’s “grandfather”
provision.® As set forth below, these
results show that extended fails to
deliver in non-optionable threshold
securities declined significantly after
the elimination of the “grandfather”
provision while extended fails to deliver
in optionable threshold securities
increased significantly. Specifically,
changes for optionable threshold
securities include:

o The average daily number of
optionable threshold list securities
increased by 25.0%.

o The average daily number of new
fail to deliver positions in optionable
threshold securities increased by 45.3%.

o For fails aged more than 17 days in
optionable threshold securities, the
average daily dollar value of fails to
deliver increased by 73.4%.

o For fails aged more than 17 days in
optionable threshold securities, the
average daily number of fail to deliver
positions increased by 30.7%.

e The average daily number of
optionable threshold list securities with
fails aged more than 17 days increased
by 40.9%.

Further, changes for non-optionable
threshold securities include:

e The average daily number of non-
optionable threshold list securities
decreased by 3.5%.

o The average daily number of new
fail to deliver positions in non-
optionable threshold securities
increased by 7.4%.

e For fails aged more than 17 days in
non-optionable threshold securities, the
average daily dollar value of fails to
deliver decreased by 34.5%.

e For fails aged more than 17 days in
non-optionable threshold securities, the
average daily number of fail to deliver
positions decreased by 38.8%.

o The average daily number of non-
optionable threshold list securities with

6 See Memorandum from the Commission’s Office
of Economic Analysis (dated June 9, 2008), which
is available on the Commission’s Internet Web site
at http://www.sec.gov/comments/s7-19-07/
$71907.shtml (the “OEA Memorandum”). As
discussed above, the “grandfather” provision was
eliminated as of October 15, 2007 with a one-time
phase in period which expired on December 5,
2007. The sample data used in the OEA
Memorandum compares two time periods: April 9,
2007-October 14, 2007, which is defined as the
“pre-amendment period” and December 10, 2007—
March 31, 2008, which is defined as the “post-
amendment period.”

fails aged more than 17 days decreased
by 32.6%.7

To ascertain the extent to which fails
to deliver were not being closed out due
to the options market maker exception
to the close-out requirement prior to the
elimination of the “grandfather”
provision, Commission staff obtained
data from certain self-regulatory
organizations for 2006 and 2007
regarding use of the options market
maker exception. This data is explained
in more detail below.

In 2007, as part of its regular
Regulation SHO surveillance, the
Financial Industry Regulatory Authority
(“FINRA”’) conducted a review of
securities with extended fails to deliver
at the NSCC to ascertain the continuing
cause of fails to deliver, and to also
assess compliance with NYSE Rule 440/
SEA 8 and Regulation SHO. As set forth
below, according to data provided by
one NSCC participant that settles and
clears for a large segment of the options
market, a number of fails to deliver at
that participant were not closed out due
to claims that the fails were excepted
from the close-out requirement as a
result of the options market maker
exception.

A review of the FINRA data for 2007
shows the following:

Fails to Number of

Month deliver® securities
February ....... 35,665 1
March ............ 900,276 5
3,433,639 8
228,878 2
2,441,122 14
462,414 6
August ........... 3,065,710 12
October ......... 4,456,340 13
November ..... 1,841,063 2
December ..... 5,621,982 15

As indicated in the table above, the
options market maker exception to the
close-out requirement was claimed for a
large number of fails to deliver for the
entire year, including both before and
after October 15, 2007, the effective date
of the elimination of Regulation SHO’s
“grandfather” provision.

On December 11, 2006 the Chicago
Board of Options Exchange (“CBOE”)

7 See id.

8 NYSE Rule 440 requires that ““[e]very member
not associated with a member organization and
every member organization shall make and preserve
books and records as the Exchange may prescribe
and as prescribed by Rule 17a-3.”

9 These numbers represent fails to deliver which,
as explained in footnote 1 above, are shares of a
security that are not delivered by settlement date.
According to the data provided to FINRA, these
fails to deliver were not closed out due to the
options market maker exception.



Federal Register/Vol. 73, No. 135/Monday, July 14, 2008 /Proposed Rules

40203

along with the American Stock
Exchange, NYSE Arca, Inc., and the
Philadelphia Stock Exchange initiated a
Regulation SHO review of options
market makers covering the time period
from May through July 2006. The focus
of these reviews was the options market
maker exception to the close-out
requirement for aged fails to deliver in
threshold securities that were open for
thirteen consecutive settlement days.1°

According to CBOE, the reviews
revealed that there were 598 exceptions
claimed, covering 58 threshold
securities for a total of 11,759,799 fails
to deliver. For the 58 threshold
securities identified, the number of fails
to deliver for which an exemption was
claimed from the close-out requirement
ranged from 207 to 1,950,655. The
following is a distribution of the number
of fails to deliver:

Number of fails to deliver for Number of

which exception was claimed threshold
securities

0—100,000 ....ooeevvvreereeeeieenn 3

100,001-200,000
200,001-300,000
300,001-400,000
400,001-500,000
500,001-600,000
600,001-700,000
700,001-800,000 .................. 1
800,001-900,000 ..........ccucenee
900,001-1,000,000
>1,000,000 ......ocoovvvriiniiinins 2

Therefore, the Commission is re-
opening the comment period for
Exchange Act Release No. 56213 from
the date of this release through August
13, 2008.

Dated: July 7, 2008.

By the Commission.

Florence E. Harmon,

Acting Secretary.

[FR Doc. E8—-15768 Filed 7-11-08; 8:45 am]
BILLING CODE 8010-01-P

LIBRARY OF CONGRESS
Copyright Office

37 CFR Part 201
[Docket No. RM 2005-5]

Retransmission of Digital Broadcast
Signals Pursuant to the Cable
Statutory License

AGENCY: Copyright Office, Library of
Congress.

10 The “grandfather” provision was also in effect
during this period but was not the subject of these
reviews.

ACTION: Extension of time to file
comments and reply comments.

SUMMARY: The Copyright Office is
extending the time in which comments
and reply comments may be filed in
response to its Notice of Proposed
Rulemaking regarding the
retransmission of digital television
broadcast signals by cable operators
under Section 111 of the Copyright Act.
DATES: Comments are due July 31, 2008.
Reply Comments are due September 16,
2008.

ADDRESSES: If hand delivered by a
private party, an original and five copies
of a comment or reply comment should
be brought to the Library of Congress,
U.S. Copyright Office, Room LM—401,
James Madison Building, 101
Independence Ave., SE, Washington, DC
20559, between 8:30 a.m. and 5 p.m.
The envelope should be addressed as
follows: Office of the General Counsel,
U.S. Copyright Office.

If delivered by a commercial courier,
an original and five copies of a comment
or reply comment must be delivered to
the Congressional Courier Acceptance
Site (“CCAS”) located at 2nd and D
Streets, NE, Washington, DC between
8:30 a.m. and 4 p.m. The envelope
should be addressed as follows: Office
of the General Counsel, U.S. Copyright
Office, LM—403, James Madison
Building, 101 Independence Avenue,
SE, Washington, DC 20559. Please note
that CCAS will not accept delivery by
means of overnight delivery services
such as Federal Express, United Parcel
Service or DHL.

If sent by mail (including overnight
delivery using U.S. Postal Service
Express Mail), an original and five
copies of a comment or reply comment
should be addressed to U.S. Copyright
Office, Copyright GC/I&R, P.O. Box
70400, Washington, DC 20024.

FOR FURTHER INFORMATION CONTACT: Ben
Golant, Assistant General Counsel, and
Tanya M. Sandros, General Counsel,
Copyright GC/I&R, P.O. Box 70400,
Washington, DC 20024. Telephone:
(202) 707-8380. Telefax: (202) 707—
8366.

SUPPLEMENTARY INFORMATION: On June 2,
2008, the Copyright Office published a
Notice of Proposed Rulemaking
(“NPRM”) seeking comment on specific
proposals and policy recommendations
related to the retransmission of digital
television signals by cable operators
under Section 111 of the Copyright Act.
See 73 FR 31399 (June 2, 2008). On June
30, 2008, the Copyright Office published
its Section 109 Report to Congress
which, inter alia, broadly discussed the
continuing need for the cable statutory

license (‘“Report”). The Report also
examined many of the digital signal
retransmission issues that were initially
raised in the NPRM and recommended
changes to the existing statute to
accommodate digital television in the
cable statutory license royalty scheme.
See Satellite Home Viewer Extension
and Reauthorization Act ~109 Report at
108-114.

On July 7, 2008, the National Cable
and Telecommunications Association
(“NCTA”) filed a request for an
extension of time to file comments and
reply comments in this proceeding.
NCTA asks for an extension because
“(flurther study of the recently-released
Report is necessary to assess its
relationship to the rules proposed in the
Digital NPRM and its impact, if any, on
comments that may be filed in that
proceeding.” NCTA requests a brief two
week extension so that comments would
be due on July 31, 2008 and September
16, 2008.

Given the complexity of the issues
raised in the NPRM, and the publication
of the Section 109 Report to Congress
thereafter, the Office grants the request
to extend the comment and reply
comment dates in this proceeding.
Comments are now due on July 31, 2008
and reply comments are due on
September 16, 2008.

Dated: July 8, 2008
Tanya Sandros,

General Counsel

U.S. Copyright Office

[FR Doc. E8-15951 Filed 7-11-08; 8:45 am]
BILLING CODE 1410-30-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R06-OAR-2007-0524; FRL-8690-7]

Approval and Promulgation of Air
Quality Implementation Plans; Texas;
Attainment Demonstration for the
Dallas/Fort Worth 1997 8-Hour Ozone
Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to
conditionally approve the 1997 8-hour
ozone attainment demonstration State
Implementation Plan (SIP) revision for
the Dallas/Fort Worth moderate 8-hour
ozone nonattainment area (DFW area)
submitted by the State of Texas on May
30, 2007 and supplemented on April 23,
2008. We are also proposing to approve
the associated attainment Motor Vehicle
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Emissions Budgets (MVEBs), the
Reasonably Available Control Measures
(RACM) demonstration, and two local
control measures relied upon in the
attainment demonstration. The
proposed approval of the attainment
demonstration is conditioned on Texas
adopting and submitting to EPA prior to
March 2009, a complete SIP revision to
limit the use of Discrete Emission
Reduction Credits (DERCs), beginning in
March 2009. Final conditional approval
of the DFW 1997 8-hour ozone
attainment demonstration SIP is
contingent upon Texas adopting and
submitting to EPA an approvable SIP
revision for the attainment
demonstration SIP’s failure-to-attain
contingency measures plan that meets
section 172(c)(9) of the Clean Air Act
(the Act).

We also are proposing to fully
approve the DFW area SIP as meeting
the Reasonably Available Control
Technology (RACT) requirement for
volatile organic compounds (VOCs).
EPA is proposing these actions in
accordance with section 110 and part D
of the Act and EPA’s regulations.

DATES: Comments must be received on
or before August 13, 2008.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R06—
OAR-2007-0524, by one of the
following methods:

e Federal Rulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e U.S. EPA Region 6 “Contact Us”
Web site: http://epa.gov/region6/
récoment.htm. Please click on “6PD”
(Multimedia) and select “Air”’ before
submitting comments.

e E-mail: Mr. Guy Donaldson at
donaldson.guy@epa.gov. Please also
send a copy by email to the person
listed in the FOR FURTHER INFORMATION
CONTACT section below.

e Fax:Mr. Guy Donaldson, Chief, Air
Planning Section (6PD-L), at fax
number 214-665-7263.

e Mail: Mr. Guy Donaldson, Chief,
Air Planning Section (6PD-L),
Environmental Protection Agency, 1445
Ross Avenue, Suite 1200, Dallas, Texas
75202-2733.

e Hand or Courier Delivery: Mr. Guy
Donaldson, Chief, Air Planning Section
(6PD-L), Environmental Protection
Agency, 1445 Ross Avenue, Suite 1200,
Dallas, Texas 75202—-2733. Such
deliveries are accepted only between the
hours of 8 a.m. and 4 p.m. weekdays
except for legal holidays. Special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R06—OAR-2007—

0524. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through http://
www.regulations.gov or e-mail,
information that you consider to be CBI
or otherwise protected. The http://
www.regulations.gov Web site is an
“anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Air Planning Section (6PD-L),
Environmental Protection Agency, 1445
Ross Avenue, Suite 700, Dallas, Texas
75202-2733. The file will be made
available by appointment for public
inspection in the Region 6 FOIA Review
Room between the hours of 8:30 a.m.
and 4:30 p.m. weekdays except for legal
holidays. Contact the person listed in
the FOR FURTHER INFORMATION CONTACT
paragraph below to make an
appointment. If possible, please make
the appointment at least two working

days in advance of your visit. There will
be a fee of 15 cents per page for making
photocopies of documents. On the day
of the visit, please check in at the EPA
Region 6 reception area at 1445 Ross
Avenue, Suite 700, Dallas, Texas.

The State submittal, which is part of
the EPA record, is also available for
public inspection at the State Air
Agency listed below during official
business hours by appointment: Texas
Commission on Environmental Quality,
Office of Air Quality, 12124 Park 35
Circle, Austin, Texas 78753.

FOR FURTHER INFORMATION CONTACT: Ms.
Carrie Paige, Air Planning Section
(6PD-L), Environmental Protection
Agency, Region 6, 1445 Ross Avenue,
Suite 700, Dallas, Texas 75202—2733,
telephone (214) 665-6521; fax number
214-665-7263; e-mail address
paige.carrie@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” means EPA.

9 ¢ ”

us,
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b. What Weight of Evidence Has Been
Evaluated?

i. What Additional Modeling-Based
Evidence Did Texas Provide?

1. Texas Emission Reduction Plan

2. Compressor Engines

ii. Other Non-Modeling WOE From TCEQ

iii. EPA WOE Analysis

1. EPA Meteorological Adjusted Trends
Analysis

iv. Other WOE Items From Texas Not
Currently Quantified: Additional
Programs/Reductions

1. AirCheckTexas

2. Local Quantified and Unquantified
Measures

c. Is the 8-Hour Attainment Demonstration
Approvable?

C. Control Measures Relied Upon by the
State in the Attainment Demonstration
SIP

D. Local Measures Relied Upon in the
Control Strategy Modeling

a. Voluntary Mobile Source Emission
Reduction Programs

b. Transportation Control Measures (TCMs)

¢. Measures Discussed in the April 23,
2008 Letter From TCEQ

i. Texas Emission Reduction Plan (TERP)

ii. Discrete Emission Credits (DECs)

E. Reasonably Available Gontrol Measures
(RACM)

F. Failure-To-Attain Contingency Measures

G. Attainment Motor Vehicle Emission
Budgets

H. Section 110(l) Analysis

VI. Reasonably Available Control Technology
(RACT)

VII. Proposed Action

VIIL Statutory and Executive Order Reviews

1. What Has the State Submitted?

On May 30, 2007, Texas submitted a
plan designed to attain the 8-hour
National Ambient Air Quality Standard
(NAAQS) for ozone adopted in 1997
(the 1997 8-hour ozone standard). Texas
supplemented this submission with
additional information in a letter dated
April 23, 2008. The attainment
demonstration relies on a variety of
controls on minor and major stationary
sources and controls on mobile source
emissions. The emissions reductions are
achieved through a combination of
Federal, State and Local measures.
These measures are projected to reduce
emissions of NOx, a precursor to ozone
formation, in the DFW area by over 50%
from 1999 levels. Some of the measures
that have been relied on in this
demonstration are being reviewed in
this Federal Register (FR). Many are
being reviewed or have been reviewed
in other FR notices. All of the measures
that are relied on in the plan must be
approved before we can finalize our
approval. The Texas Commission on
Environmental Quality (TCEQ) used
photochemical modeling and other
corroborative evidence to predict the
improvement in ozone levels that will
occur due to these controls while taking

into account the growth in the DFW
area.

The State’s submission does not
directly address the new ozone standard
issued March 12, 2008. The new ozone
standard is more protective and will
require further reductions to attain, but
the Texas plan will provide progress
toward this new standard.

IT. What Action Is EPA Proposing?

The EPA is proposing to conditionally
approve the 1997 8-hour ozone
attainment demonstration SIP revision
for the DFW area (8-hour DFW SIP)
submitted on May 30, 2007 and
supplemented on April 23, 2008. This
submittal provides photochemical
modeling, corroborative analyses,
additional control measures not
explicitly accounted for in the
photochemical modeling, and a
combination of adopted Federal, State,
and local measures to demonstrate that
the DFW area will attain the 1997 8-
hour ozone standard by June 15, 2010.
It also includes, as part of the
attainment demonstration SIP, an
attainment MVEB, a RACM analysis,
and control measures. In today’s action,
we are proposing to approve two local
measures relied upon in the attainment
demonstration—the Voluntary Mobile
Source Emission Reduction Program
(VMEP) and Transportation Control
Measures (TCMs); we are proposing to
adopt the attainment MVEBs into the
DFW SIP; and we are proposing to
approve the demonstration that all
RACM have been adopted for the DFW
area. Finally, in today’s action, EPA also
is proposing to fully approve the VOC
RACT submissions for both the 1-hour
and the 1997 8-hour ozone standards.

A. What Must Happen Before We Can
Finalize Conditional Approval?

Before finalizing conditional approval
of the attainment demonstration SIP, we
must fully approve all of the control
measures relied on in the attainment
demonstration and the Reasonable
Further Progress (RFP) Plan. In the 8-
hour DFW SIP, the State included new
NOx emissions reductions measures and
rules (found in Title 30 of the Texas
Administrative Code, Chapter 117—
denoted 30 TAC 117 or Chapter 117), a
VMEP, and TCMs. The revisions to
Chapter 117 include NOx reductions
from the following sources: Industrial,
Commercial, and Institutional (ICI)
Sources, Minor Sources, Electric
Generating Facilities (EGFs), Cement
Kilns and East Texas Combustion
Sources. The measures in the 8-hour
DFW SIP also include rules that were
adopted under the 1-hour ozone
standard, which have been extended to

the larger 8-hour ozone nonattainment
area (NAA). These previously adopted
rules were approved in earlier actions
and are listed in section V-C of today’s
rulemaking. In separate rulemakings, we
are proposing to approve the 2007 RFP
SIP and the remaining control measures
including NOx controls submitted on
May 30, 2007, for point and area
sources, which include ICI Sources,
EGFs, Minor Sources, Cement Kilns and
East Texas Combustion Sources. We
will also take action on other emissions
reduction measures submitted on May
13, 2005, which include the April 9,
2003 Alcoa Federal consent decree, an
Energy Efficiencies Program and NOx
rules.

A description of all the measures that
must be approved by EPA before any
final approval of the attainment
demonstration SIP is in section V of
today’s action.

In addition, we cannot finalize the
proposed conditional approval until
Texas submits an approvable SIP
revision to satisfy the section 172(c)(9)
requirement for contingency measures
that would be triggered if the area fails
to attain the 8-hour ozone standard by
its attainment date. This SIP revision
(the contingency for final conditional
approval) must be a complete
approvable failure-to-attain contingency
measures plan. Texas has committed to
adopt and submit a plan that relies upon
three VOC SIP rules for Offset
Lithographic Printing; Degassing or
Cleaning of Stationary, Marine and
Transport Vessels; and Petroleum Dry
Cleaning, as well as fleet turnover from
mobile sources after 2009 as
contingency measures. These measures
are more fully described in a
commitment letter submitted by the
State, dated June 13, 2008 (this letter is
in the docket for this action). If the State
submits a complete failure-to-attain
contingency measures plan that relies
upon the four above-noted control
measures, EPA could proceed with a
final conditional approval of the
attainment demonstration SIP. Any
comments concerning whether these
four measures are sufficient to meet the
failure-to-attain contingency measure
requirement should be raised at this
time. EPA does not plan to provide an
additional opportunity for comment
unless the State modifies these
measures or submits a failure-to-attain
contingency measures plan relying on
other measures.
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III. Why Is This Proposed Approval
Conditional and What Are the
Implications of a Conditional
Approval?

Our proposed approval of the
attainment demonstration SIP is
conditional because the attainment
demonstration submitted in May 2007
relies upon unlimited usage of DERCs,
whereas the April 2008 supplemented
attainment demonstration relies upon a
limited usage of DERCs; as yet there is
no State rule implementing this change.
The condition is based on a
commitment by the State of Texas to
adopt and submit by March 1, 2009, a
complete SIP revision that includes an
enforceable mechanism that would
allow no more than 3.2 tons per day
(tpd) of DERG:s to be used in 2009 in the
DFW area. If Texas intends to allow for
more than 3.2 tpd of DERCs to be used
beginning January 1, 2010, then the SIP
revision must also provide appropriate
limits on the use of DERCs and a
detailed justification explaining how the
future adjustments to the allowed DERC
usage will be consistent with continued
attainment of the 8-hour ozone
standard. The justification must provide
sufficient detail such that the public can
be assured that attainment will continue
to be projected in future years. For
further explanation of the limitation on
DERGCs, see section V-D.

Under section 110(k) of the Act, EPA
may conditionally approve a plan based
on a commitment from the State to
adopt specific enforceable measures
within one year from the date of
approval. The TCEQ submitted a
commitment letter to EPA committing to
adopt and submit to EPA by March 1,
2009, a SIP revision addressing the
DERC restrictions for 2009 and
addressing the use of DERCs in
subsequent years. This letter, dated June
13, 2008, is in the docket for this action.

If EPA issues a final conditional
approval of the SIP before March 1,
2009 and Texas subsequently fails to
adopt and submit the DERC SIP revision
as committed to in its letter, EPA will
issue a letter to the State converting the
conditional approval of the 1997 8-hour
ozone DFW attainment demonstration
SIP to a disapproval. Such disapproval
will start the 18-month clock for
sanctions in accordance with section
179(b) and 40 CFR 52.31 and the 2-year
clock for a Federal Implementation Plan
(FIP) under section 110(c). EPA would
publish in the Federal Register a notice
regarding the disapproval of the SIP and
the start of sanctions and FIP clocks for
the DFW area, and would revise the
provisions in the Code of Federal

Regulations (CFR) to reflect the
disapproval of the SIP.

The State anticipates the DERC and
contingency measure SIP revisions to be
proposed for public review and
comment in Summer 2008, and final
adoption of the revisions is expected
early in 2009 in order to meet the
commitment to submit the revisions to
EPA by March 1, 2009. If EPA finds that
the submitted DERC SIP rule is
approvable, we will propose approval of
the rule and could proceed with final
full approval of the attainment
demonstration. Final conditional
approval of the attainment
demonstration SIP would remain in
effect until EPA takes final action to
convert the conditional approval to a
full approval or disapproval of the
attainment demonstration. If EPA
cannot fully approve the revision
concerning the use of DERCs in the
DFW area, EPA will propose
disapproval of the submitted SIP rule
and the attainment demonstration SIP
for the DFW area. The 18-month clock
for sanctions and the 2-year clock for a
FIP start on the date of final
disapproval.

IV. Background

A. What Are the National Ambient Air
Quality Standards?

Section 109 of the Act requires EPA
to establish National Ambient Air
Quality Standards (NAAQS or
standards) for pollutants that “may
reasonably be anticipated to endanger
public health and welfare,” and to
develop a primary and secondary
standard for each NAAQS. The primary
standard is designed to protect human
health with an adequate margin of
safety, and the secondary standard is
designed to protect public welfare and
the environment. EPA has set NAAQS
for six common air pollutants, referred
to as criteria pollutants: carbon
monoxide, lead, nitrogen dioxide,
ozone, particulate matter, and sulfur
dioxide. These standards present State
and local governments with the
minimum air quality levels they must
meet to comply with the Act. Also,
these standards provide information to
residents of the United States about the
air quality in their communities.

B. What Is a SIP?

The SIP is a set of air pollution
regulations, control strategies, other
means or techniques, and technical
analyses developed by the State, to
ensure that the State meets the NAAQS.
The SIP is required by section 110 and
other provisions of the Act. These SIPs
can be extensive, containing State

regulations or other enforceable
documents and supporting information
such as emissions inventories,
monitoring networks, and modeling
demonstrations. Each State must submit
these regulations and control strategies
to EPA for approval and incorporation
into the federally-enforceable SIP. Each
Federally-approved SIP protects air
quality primarily by addressing air
pollution at its point of origin.

C. What Is Ozone and Why Do We
Regulate It?

Ozone is a gas composed of three
oxygen atoms. Ground-level ozone is
generally not emitted directly from a
vehicle’s exhaust or an industrial
smokestack, but is created by a chemical
reaction between NOx and VOCs in the
presence of sunlight and high ambient
temperatures. Thus, ozone is known
primarily as a summertime air pollutant.
NOx and VOCs are precursors of ozone.
Motor vehicle exhaust and industrial
emissions, gasoline vapors, chemical
solvents and natural sources emit NOx
and VOCs. Urban areas tend to have
high concentrations of ground-level
ozone, but areas without significant
industrial activity and with relatively
low vehicular traffic are also subject to
increased ozone levels because wind
carries ozone and its precursors
hundreds of miles from their sources.

Repeated exposure to ozone pollution
may cause lung damage. Even at very
low concentrations, ground-level ozone
triggers a variety of health problems
including aggravated asthma, reduced
lung capacity, and increased
susceptibility to respiratory illnesses
like pneumonia and bronchitis. It can
also have detrimental effects on plants
and ecosystems.

D. Background of the Texas SIP for the
DFW Area

The original Texas SIP was submitted
to EPA by the Texas Air Control Board
(renamed twice and known today as the
TCEQ), on January 31, 1972. On May 31,
1972, EPA conditionally approved the
SIPs for all States in Volume 37 of the
Federal Register beginning on page
10842 (denoted 37 FR 10842). The
Texas SIP was conditionally approved
(37 FR 10842, 10895) and the status of
the Texas SIP was codified in Title 40,
Part 52 of the U.S. Code of Federal
Regulations (denoted 40 CFR 52),
Subpart SS, sections 52.2270 to 52.2280.
Since 1972, many revisions for the DFW
area have been submitted by the State
and approved by EPA. These include
numerous control measures
implemented under the 1-hour ozone
standard to reduce NOx and VOC
emissions from area, point and mobile



Federal Register/Vol. 73, No. 135/Monday, July 14, 2008 /Proposed Rules

40207

sources; the Post-1996 Rate-of-Progress
(ROP) Plan; and the 15% ROP Plan. As
a result of the implementation of these
measures, the area’s 1-hour ozone
values have declined significantly in the
past several years; the 2004—-2006 1-hour
design value for the DFW area is 124
parts per billion (ppb) and the
preliminary * 1-hour design value for
2005-2007 is also 124 ppb, which meets
the 1-hour standard, although this
standard was revoked in 2005.

E. Background of This SIP Revision To
Address the 1997 Ozone NAAQS

On July 18, 1997, EPA promulgated a
revised 8-hour ozone standard of 0.08
parts per million (ppm), which is more
protective than the previous 1-hour
ozone standard (62 FR 38855).2 Under
EPA regulations at 40 CFR part 50,
Appendix I, the 1997 8-hour ozone
standard is attained when the 3-year
average of the annual fourth highest
daily maximum 8-hour average ambient
ozone concentrations is less than or
equal to 0.08 ppm (i.e., 0.084 ppm when
rounding is considered). For ease of
communication, many reports of ozone
concentrations are given in parts per
billion (ppb); ppb = ppm x 1,000. Thus,
0.084 ppm becomes 84 ppb.

The EPA published the 1997 8-hour
ozone designations and classifications
on April 30, 2004 (69 FR 23858). The
DFW area was designated
nonattainment, classified as moderate,
and includes nine counties: Collin,
Dallas, Denton, and Tarrant counties
(these constitute the former 1-hour
ozone NAA, hereafter referred to as the
core counties), and Ellis, Johnson,
Kaufman, Parker and Rockwall counties.
The effective date of designation for the
1997 8-hour ozone NAAQS was June 15,
2004. The attainment demonstration for
the DFW area was due by June 15, 2007
and was submitted on time. The
attainment date for the DFW area is June
15, 2010.

EPA also published the first rule
governing implementation of the 8-hour
ozone standard (Phase 1 Rule) on April
30, 2004 (69 FR 23951). The Phase 1
Rule addresses classifications for the 8-
hour NAAQS; revocation for the 1-hour
NAAQS; how anti-backsliding
principles will ensure continued
progress toward attainment of the 8-
hour NAAQS; attainment dates; and the

1The value is considered preliminary because
TCEQ has not certified that it has completed the
quality assurance and quality control checks. We
expect the data certification by by July 1, 2008.

2EPA issued a revised 8-hour ozone standard on
March 27, 2008 (73 FR 16436). The designation and
implementation process for that standard is just
starting and does not affect EPA’s action here.

timing of emissions reductions needed
for attainment.

On December 22, 2006, the U.S. Court
of Appeals for the District of Columbia
Circuit vacated EPA’s Phase 1 Rule in
South Coast Air Quality Management
Dist. v. EPA, 472 F.3d 882 (D.C. Cir.
2006). On June 8, 2007, in response to
several petitions for rehearing, the court
modified the scope of vacatur of the
Phase 1 Rule. See 489 F.3d 1245 (D.C.
Cir. 2007), cert. denied, 128 S.Ct. 1065
(2008). The court vacated those portions
of the Phase 1 Rule that provide for
regulation of the 1997 8-hour ozone
NAAQS in some nonattainment areas
under Subpart 1 in lieu of Subpart 2 and
that allowed areas to revise their SIPs to
no longer require certain programs as
they applied for purposes of the 1-hour
NAAQS; new source review, section 185
penalties, and contingency plans for
failure to meet RFP and attainment
milestones. The decision does not affect
the requirements for areas classified
under subpart 2, such as the DFW area,
to submit an attainment demonstration
plan for 1997 8-hour ozone NAAQS and
to attain the NAAQS no later than the
outside date for attainment required for
the area’s classification.

EPA published a second rule
governing implementation of the 8-hour
ozone standard (Phase 2 Rule) on
November 29, 2005 (70 FR 71612), as
revised on June 8, 2007 (72 FR 31727).
The Phase 2 Rule addresses, among
other things, the following control and
planning obligations as they apply to
areas designated nonattainment for the
1997 8-hour ozone NAAQS: RACT,
RACM, photochemical modeling, and
attainment demonstrations. EPA issued
the Phase 2 Rule so States and Tribes
would know how these statutory control
and planning obligations apply and
when SIP revisions are due for these
obligations so that the States could
develop timely submissions consistent
with the statutory obligations and attain
the NAAQS as expeditiously as
practicable, but no later than the
attainment dates specified for each
area’s classification. Litigation on the
Phase 2 Rule is pending before the D.C.
Circuit Court of Appeals.

On May 23, 2007, the TCEQ approved
revisions to the SIP for the DFW 8-hour
ozone nonattainment area. The SIP
revisions were submitted to EPA on
May 30, 2007 and supplemented on
April 23, 2008. Today we are addressing
the 1997 8-hour ozone attainment
demonstration SIP for the DFW area and
a RACT finding for both the 1-hour and
1997 8-hour ozone standards.

F. What Is an Attainment
Demonstration?

In general, an ozone attainment
demonstration includes a
photochemical modeling analysis and
other evidence (referred to as “weight of
evidence”) showing how an area will
achieve the standard as expeditiously as
practicable, but no later than the
attainment date specified for its
classification. For purposes of the 8-
hour ozone standard, a determination of
attainment (or failure to attain) is based
on the most recent three complete years
of data prior to the area’s attainment
date. Thus, since the DFW moderate
area has a maximum attainment date of
June 15, 2010, the most recent three
years of data for determining attainment
in the DFW area will be from the three
preceding calendar years, i.e., the air
quality monitoring data from 2007, 2008
and 2009. Alternatively, an area may
qualify for up to two one-year
extensions. The first extension can be
granted if the area’s 4th highest daily 8-
hour average is 0.084 ppm or less. The
second can be granted if the 4th highest
value averaged over the attainment year
and the extension year is 0.084 ppm or
less (40 CFR 51.907).

To demonstrate attainment, an area
must predict that emissions during the
ozone season preceding the attainment
date will meet the standard. EPA
requires areas to implement all the
measures necessary to demonstrate
attainment as expeditiously as
practicable, but no later than the start of
the final complete ozone season
preceding the area’s attainment date (40
CFR 51.908). The DFW area’s ozone
season runs from March 1st through
October 31st (62 FR 30270, June 3, 1997
and 40 CFR part 58, Appendix D);
therefore, all of the control strategies
relied upon in the attainment
demonstration must be implemented by
March 1, 20009.

In addition to the approvable
modeling and weight of evidence
components of an attainment
demonstration SIP, for the attainment
demonstration SIP to be approvable, it
must contain the following elements
which must also be approved:
attainment MVEBs for transportation
conformity purposes; the measures
relied on as necessary to demonstrate
attainment; RACM; an RFP plan and the
RFP/failure-to-attain contingency
measures requirements for the area. (See
Sierra Club v. EPA, 294 F.3d 155, 163
(D.C. Cir. 2002).
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V. Evaluation of the DFW 1997 8-Hour
Ozone Attainment Demonstration SIP

Below, we discuss the statutory and
regulatory requirements that prescribe
our review of the State’s attainment
demonstration, the elements in the
State’s submittal, and our evaluation of
those elements comprising the
attainment demonstration SIP. Separate
from our review of the State’s
attainment demonstration SIP is our
review of the State’s VOC RACT
demonstration, and we discuss the VOC
RACT statutory and regulatory
requirements in section VI.

A. Legal Requirements for Approval

The Act requires SIPs for
nonattainment areas to demonstrate that
the area will attain the 8-hour ozone
standard as expeditiously as practicable,
but no later than outside dates
established by the Act. The Phase 2 Rule
provides timing and guidance for this
requirement for the 1997 8-hour ozone
standard and identifies the modeling
guidance available to make the
demonstration. Moderate 1997 8-hour
ozone nonattainment areas must attain
the standard no later than June 15, 2010.
An attainment demonstration SIP must
include technical analyses to locate and
identify sources of emissions that are
causing violations of the NAAQS within
nonattainment areas; adopted measures
with schedules for implementation and
other means and techniques necessary
and appropriate for attainment; and
contingency measures required under
section 172(c)(9) of the Act that can be
implemented without further action by
the State or the Administrator to cover
failures to meet RFP milestones and/or
attainment. The attainment
demonstration SIP must include a
demonstration that the area is meeting
RACM. An attainment demonstration
SIP must also identify MVEBs for
transportation conformity purposes.
EPA’s regulations at 40 CFR 51.908(c)
specifically require that areas classified
as moderate and above submit a
modeled attainment demonstration
based on a photochemical grid modeling
evaluation or any other analytical
method determined by the
Administrator to be at least as effective
as photochemical modeling. Section
51.908(c) also requires each attainment
demonstration to be consistent with the
provisions of section 51.112, including
Appendix W to 40 CFR part 51 (i.e.,
“EPA’s Guideline on Air Quality
Models,” 68 FR 18440, April 15, 2003).
See also EPA’s “Guidance on the Use of
Models and Other Analyses in
Attainment Demonstrations for the 8-
hour Ozone NAAQS,” October 2005 and

“Guidance on the Use of Models and
Other Analyses for Air Quality Goals in
Attainment Demonstrations for Ozone,
PM2.5, and Regional Haze,” April 2007
(hereafter referred to as “EPA’s 2005
and 2007 A.D. guidance documents”’),
which describe criteria that an air
quality model and its application
should meet to qualify for use in an 8-
hour ozone attainment demonstration.
For the detailed review of modeling and
the Weight of Evidence (WOE) analyses
and EPA’s conclusions on the DFW 8-
hour Ozone Attainment Demonstration
see the “Modeling and Other Analyses
Attainment Demonstration” (MOAAD)
Technical Support Document (TSD).
The MOAAD TSD also includes a
complete list of applicable modeling
guidance documents. These guidance
documents provide the overall
framework for the components of the
attainment demonstration, how the
modeling and other analyses should be
conducted, and overall guidance on the
technical analyses for attainment
demonstrations.

As with any predictive tool, there are
inherent uncertainties associated with
photochemical modeling. EPA’s
guidance recognizes these limitations
and provides approaches for
considering other analytical evidence to
help assess whether attainment of the
NAAQS is likely. This process is called
a WOE determination. EPA’s modeling
guidance (updated in 1996, 1999, and
2002) discusses various WOE
approaches. EPA’s modeling guidance
has been further updated in 2005 and
2007 for the 1997 8-hour attainment
demonstration procedures to include a
WOE analysis as an integral part of any
attainment demonstration. This
guidance strongly recommends that all
attainment demonstrations include
supplemental analyses beyond the
recommended modeling. These
supplemental analyses would provide
additional information such as data
analyses, and emissions and air quality
trends, which would help strengthen
the overall conclusion from the
photochemical modeling. A WOE
analysis is specifically recommended to
be included as part of any attainment
demonstration SIP where the modeling
results predict Future Design Values
(FDVs) ranging from 82 to less than 88
ppb (EPA’s 2005 and 2007 A.D.
guidance documents). EPA’s
interpretation of the Act to allow a WOE
analysis has been upheld. See 1000
Friends of Maryland v. Browner, 265
F.3d 216 (4th Cir. 2001) and BCCA
Appeal Group v. EPA, 355 F.3d 817 (5th
Cir. 2003).

Since much of TCEQ’s initial work
was conducted prior to the 2005

guidance document, the earlier draft
1999 modeling guidance document
(EPA—-454/R-99-004, May 1999;
“DRAFT Guidance on the Use of Models
and Other Analyses in Attainment
Demonstrations for the 8-Hour Ozone
NAAQS”) was also used by TCEQ and
EPA prior to the October 2005 guidance
issuance. There are two main changes
compared to EPA’s modeling attainment
demonstration guidance issued in 1991.
First, EPA recommends a modeled
attainment test in which model
predictions are used in a relative rather
than absolute sense. Second, the role of
the WOE determination, when used, has
been expanded. That is, where the use
of WOE was previously considered
optional, it is now strongly
recommended as an integral part of an
attainment demonstration in addition to
the modeled attainment test.

TCEQ submitted the DFW attainment
demonstration SIP with photochemical
modeling and WOE analyses. The
results of the photochemical modeling
and WOE analyses are discussed below
in Subsection B. The projected growth
rates and emissions reductions (or
increases) for the control measures and
other means relied upon in the
modeling are discussed in Subsection C.

B. Eight-Hour Attainment
Demonstration Modeling and Weight of
Evidence

a. What Were the Results of the
Photochemical Modeling Attainment
Demonstration?

i. What Is a Photochemical Grid Model?

Photochemical grid models are the
state-of-the-art method for predicting
the effectiveness of control strategies in
reducing ozone levels. The models use
a three-dimensional grid to represent
conditions in the area of interest. TCEQ
chose to use the Comprehensive Air
Model with Extensions (CAMx), Version
4.31 photochemical model for this
attainment demonstration SIP. The
model is based on well-established
treatments of advection, diffusion,
deposition, and chemistry. Another
important feature is that NOx emissions
from large point sources can be treated
with the plume-in-grid sub-model that
helps avoid the artificial diffusion that
occurs when point source emissions are
inserted into a grid volume. The use of
the newer version improves the plume
dispersion algorithms and adds full
NOx and VOC chemistry in the plumes.
TCEQ has used the CAMx model in
other SIPs and EPA has approved many
SIPs using CAMx based modeling
analyses. Part 51 Appendix W indicates
that photochemical grid models should
be used for ozone SIPs and lists a
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number of factors to be considered in
selecting a photochemical grid model to
utilize. EPA has reviewed TCEQ reasons
for selecting CAMx and EPA agrees with
the choice by TCEQ to utilize CAMXx for
this SIP.

In this case, TCEQ has developed a
grid system that consists of three nested
grids. The outer grid stretches from west
of Austin to Maine and parts of the
Atlantic Ocean to the east, and from
parts of southern Canada in the north to
the southern tip of Texas and the Gulf
of Mexico on the southern edge. The
model uses nested grid cells of 36 km
on the outer portions, 12 km in east
Texas and portions of nearby States and
a 4-km grid cell covering the DFW
Nonattainment Area. For more
information on the modeling domain,
see the MOAAD TSD. The model
simulates the movement of air and
emissions into and out of the three-
dimensional grid cells (advection and
dispersion); mixes pollutants upward
and downward among layers; injects
new emissions from sources such as
point, area, mobile (both on-road and
nonroad), and biogenic into each cell;
and uses chemical reaction equations to
calculate ozone concentrations based on
the concentration of ozone precursors
and incoming solar radiation within
each cell. Air quality planners choose
historical time period(s) (episode(s)) of
high ozone levels to apply the model.
Running the model requires large
amounts of data inputs regarding the
emissions and meteorological
conditions during an episode.

Modeling to duplicate conditions
during an historical time period is
referred to as the base case modeling
and is used to verify that the model
system can predict historical ozone
levels with an acceptable degree of
accuracy. It requires the development of
a base case inventory, which represents
the emissions during the time period for
the meteorology that is being modeled.
These emissions are used for model
performance evaluations. Texas
modeled a 1999 episode, so the base
case emissions and meteorology are for
1999. If the model can adequately
replicate the ozone levels in the base
case and responds adequately to
diagnostic tests, it can then be used to
project the response of future ozone
levels to proposed emission control
strategies.

ii. What Episode Did Texas Choose To
Model?

Texas chose an historical episode,
August 13-22, 1999, that had been
previously used in modeling for the
Early Action Compact modeling of the
Northeast Texas Area. The episode

encompasses ten days with 8-hour
ozone exceedances every day, except for
the first day which is one of the two
spin-up days. The first two days are
considered spin-up days that are usually
not used in the modeling analysis
because it ordinarily takes 1-2 days to
work out the initial condition biases. Of
the eight days (ten days minus the two
spin-up days) that have exceedances, all
but one day have multiple monitors
with exceedances (2—7 of the nine
monitors). On average, the eight
exceedance days have four monitors
exceeding the standard each day. This
episode contains a variety of
meteorological conditions which
resulted in high concentrations of ozone
in the area as measured on both a 1-hour
and 8-hour basis, and many of the days
had conditions similar to the
predominant types of meteorological
conditions that yield high ozone in the
DFW NAA.

We evaluated Texas’ episode selection
for consistency with our modeling
guidance (1991, Draft 1999, 2005, and
2007 versions). Among items that we
considered were the ozone levels during
the selected period compared to the
Design Value 3 (DV) at the time; how did
the meteorological conditions during
the proposed episode match with the
conceptual model of ozone exceedances
that drive the area’s DV; were enough
days modeled; and was the time period
selected robust enough to represent the
area’s problem for evaluating future
control strategies. EPA’s guidance
indicates that all of these items should
be considered when evaluating available
episodes and selecting episodes to be
modeled. EPA believes that the episode
from August 13-22, 1999, is an
acceptable episode for development of
the 8-hour ozone attainment plan. It has
a number of meteorological conditions
that match the conditions that yield
high ozone in the conceptual model for
the DFW NAA, and was among the
episode periods evaluated with the
highest number of ozone exceedances.
In selecting episodes, it is advantageous
to select episodes with several
exceedance days and with multiple
monitors exceeding the standard each
day when possible. This episode was
among the best episodes for the periods
evaluated when the selection was being
conducted initially, and also had the
benefit that significant work was being
conducted for this period for the Early
Action Compact for the Tyler/
Longview/Marshall area of Northeast

3The design value is the 3-year average of the
annual fourth highest daily maximum 8-hour
average ozone concentration (40 CFR 50, Appendix
D.

Texas. See the MOAAD TSD for further
discussion and analysis.

iii. How Well Did the Model Perform?

Model performance is a term used to
describe how well the model predicts
the meteorological and ozone levels in
an historical episode. EPA has
developed various diagnostic, statistical
and graphical analyses that TCEQ has
performed to evaluate the model’s
performance to determine if the model
is working adequately to test control
strategies. TCEQ has done many
analyses of both interim model runs and
the final base case model run and
deemed the model’s performance
adequate for control strategy
development. As described below, we
agree with their assessment.

From 2003 to 2005, several iterations
of the modeling were preformed
incorporating various improvements to
the meteorological modeling, the 1999
base case emissions inventory, and
other model parameters. These
iterations totaled over 40 combinations
as TCEQ worked to refine the modeling.
EPA reviewed these interim modeling
steps and provided comments and
suggestions. When TCEQ felt the model
performance was acceptable, EPA
(Region 6 and the Office of Air Quality
Planning and Standards) and TCEQ had
a detailed meeting on February 1, 2005
to cover all aspects of the episode
selected and model performance
(meteorological, emissions, and
photochemical). TCEQ shared a
compact disc with detailed statistical
and graphical analysis of the different
modeling (meteorology and
photochemical). This data included
analysis of meteorological outputs
compared to benchmark statistical
parameters that TCEQ previously
developed as target values that are being
used in many areas of the country.
TCEQ also shared graphical analyses of
the meteorology. TCEQ also shared
extensive analyses of the photochemical
modeling for several base case modeling
runs that included: diagnostic tests with
reductions/increases of precursor
emissions, time series of 1-hour and 8-
hour ozone, EPA 1-hour statistics, EPA
8-hour statistics, ozone spatial plots,
quantile-quantile plots, ozone pre-
cursor data, and ozone animations.

After extensive review, EPA was
satisfied that the meteorological
modeling was meeting most of the
statistical benchmarks, and was
transporting air masses in the
appropriate locations for most of the
days of the episode. EPA also conducted
a thorough review of the model’s
performance in predicting ozone and
ozone pre-cursors and found that
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performance was within the
recommended 1-hour ozone statistics
for almost all days and all statistics. We
also evaluated the 8-hour statistics,
results of diagnostic and sensitivity
tests, and multiple graphical analyses
and determined that overall the ozone
performance was acceptable for Texas to
move forward with future year modeling
and development of an attainment
demonstration. EPA’s acceptance of the
modeling is documented in a June 6,
2005 letter.

Subsequently, TCEQ made further
minor refinements to the modeling
which are discussed in the MOAAD
TSD. EPA agrees that after these minor
refinements, the overall model
performance remains acceptable. The
final base case modeling evaluation,
Run 46 using CAMx 4.31, further
reduced negative bias and reduced the
total errors in the modeling system. EPA
agrees that the overall model
performance (Run 46) is adequate, but
notes that even with the refinements,
the modeling still tends to have some
bias on the higher ozone days. This bias
may make future year assessments
conservative, i.e., the amount of ozone
reduction predicted is likely less than
will actually occur, if the modeling is
not fully replicating local ozone
generation. See the MOAAD TSD for
further analysis.

iv. Once the Base Case Is Determined To
Be Acceptable, How Do You Use the
Modeling for the Attainment
Demonstration?

Once the base case modeling is
determined to be consistent with EPA’s
guidance and acceptable for replicating
the ozone levels observed in the 1999
episode period, the modeling can be
used as the basis for developing the
future year modeling. TCEQ then
evaluated the base case emission
inventory, and made some minor
adjustments to the inventory to account
for things that would not be expected to
occur again or that were not normal
(example: inclusion of EGUs that were
not operating due to temporary
shutdown during the base case period
but were expected to be operating in
2009). This emission inventory is called
the 1999 baseline emission inventory.
The photochemical model is then
executed again to obtain a 1999 baseline
model projection.

EPA’s guidance recommends using
2002 as the baseline inventory year, but
there are several possible methodologies
available to calculate baseline design
values. For example, if a state models
episodes from other years it can project
(or back-cast) to 2002 to provide a
starting point for future year projections.

Alternatively, a state may use a baseline
year earlier than 2002 for the following
reasons: (1) Availability of air quality
and meteorological data from an
intensive field study, (2) the desire to
use meteorological data that may be
“more representative” of typical ozone
conditions compared to the baseline
design value period, and (3) availability
of a past modeling analysis in which the
model performed well. Texas chose
1999 as the baseline year. There was
extensive air quality and meteorological
modeling available for the 1999 episode
from Early Action Compact Modeling in
Northeast Texas; 1999’s meteorology
represented typical ozone conditions.
Therefore, EPA and TCEQ weighed the
pros and cons and concurred, based
upon the above-noted reasons, that it
was not necessary to attempt to project
to a 2002 baseline emission inventory in
this specific case.

The baseline emission inventory is
also used as the basis, along with other
data, to project and estimate the future
case emission inventory along with
consideration of any state and Federal
regulations that result in emission
changes from the 1999 period. Since
DFW is classified as a moderate NAA,
the attainment deadline is as
expeditiously as practicable but no later
than June 15, 2010. Any emissions
reductions must be implemented no
later than the beginning of the previous
ozone season; in this case, March 1,
2009, which is the beginning of the final
full ozone season preceding the
attainment date, if the reductions are to
support attainment. The meteorological
modeling that has been reviewed and
determined to be acceptable for the base
case is also used for the meteorological
conditions in the future year modeling
(no changes are made). The future case
modeling uses the base case
meteorology and estimated 2009
emissions to assess the impact of
economic growth in the region and State
and Federal control measures that will
become effective during the modeling
period from 1999 to March 1, 2009.
After the State develops a 2009 future
baseline emission inventory,
photochemical modeling is conducted
to get the 2009 baseline ozone levels.
The State then begins conducting
modeling sensitivities and modeling
assessments of potential additional
emission reductions to aid in the
planning of a control strategy that will
demonstrate attainment.

The 8-hour ozone modeling guidance
changed the attainment test to use the
modeling analysis in a relative sense
instead of an absolute sense as was done
in 1-hour ozone demonstrations. To
predict ozone levels in the future, we

estimate a value that we refer to as the
FDV. First, we need to calculate a Base
Design Value (BDV). The BDV is
calculated for each monitor that was
operating in the base period by
averaging the three DVs that include the
base year (1999); that would be the DV
for 1997-1999, 1998-2000, and 1999—
2001 to result in a center-weighted BDV.

To estimate the FDV, a value is also
calculated for each monitor that is
called the Relative Response Factor
(RRF) using the baseline and future
modeling. The RRF value is calculated
by taking the ratio of the sum of the
daily highest 8-hour ozone value
predicted around a monitor in 2009 and
dividing by the sum of the daily highest
8-hour ozone value predicted around
the same monitor in the 1999 baseline
analysis. “Around the monitor” for
DFW modeling (4km grid) is defined as
the 7x7 array of grid cells surrounding
the monitor (with the monitor in the
middle). EPA’s guidance indicates that
only days that had a baseline value
above a threshold concentration (TCEQ
used 70 ppb, which is the minimum
value indicated by EPA guidance)
should be used in the RRF calculations.
For each monitor, EPA recommends
adding up all the daily maximum 8-
hour ozone values (for days that the
maximum 8-hour ozone value in the
baseline were above the threshold in the
area around the monitor) and dividing
that sum by the sum of the daily
maximum 8-hour ozone values
predicted in 2009 around the monitor.
This calculation yields the RRF for that
monitor. The RRF is then multiplied by
the Base Design Value (BDV) for that
monitor to yield the FDV for that
monitor. This step is conducted for each
monitor. The modeled values for each
monitor may be calculated to the
hundredths of a ppb which is rounded
to get to tenths of a ppb, which is then
truncated to an integer (in ppb) at the
end of the process (as recommended by
EPA’s guidance). The truncated values
are included in the tables in this notice
(Example: Modeled value of 84.94 is
rounded to 84.9 and then truncated to
84; Example 2: Modeled value of 84.95
is rounded to 85.0 and then truncated to
85).

v. What Modeling Approaches Were
Used for This Attainment
Demonstration?

TCEQ submitted photochemical
modeling labeled Combo 10 in its
attainment demonstration SIP. Combo
10 contains the control measures
outlined in Section D, including
additional control measures with
compliance deadlines of March 1, 2010.
The 2010 compliance dates apply to
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certain rich-burn natural gas fired
engines for oil and gas compressors in
33 Texas counties, all of which are
outside the DFW NNA. Despite the fact
that the controls noted above are not
required to be implemented until 2010,
Combo 10 assumes that all control
measures will be in effect by the
beginning of the 2009 ozone season.
TCEQ assumed that early compliance
would occur as a result of incentive
grants for early compliance provided by
the State Legislature. Texas SB2000
provides an appropriation of $4 million
to compensate operators of the regulated
oil and gas compressors who comply
with new emission reduction standards
early. There is also a large population of
emission units in this category and it is
also likely that a percentage of these
will be controlled before the 2009 ozone
season, or before the beginning of the
core part of the ozone season. Due to the
large number of emission units in this
category and the incentive for early
compliance, TCEQ believes these units
will provide significant reductions by
2009.

A small portion of the point source
NOx Controls in the DFW NAA, that
yield about 2.4 tpd of NOx reductions,
also have 2010 compliance dates. TCEQ
did not attempt to assess the potential

impact of not having these additional
point source reductions in place by the

beginning of the 2009 ozone season. The

2.4 tpd of NOx reductions from these
sources is less than 10% of the NOx
emission reductions adopted for the
DFW NAA. EPA also notes that some of
these 2.4 tpd NOx reductions are in the
western part of the DFW NAA and
would not directly affect the modeled
impact at the monitors with the highest
modeled FDVs (Frisco and Denton
monitors) for this episode, but would be
expected to help reduce ozone impacts
at other monitors in Parker and Tarrant
counties that have been added to the
DFW area monitoring network since
1999.

For a more complete description of
the modeling procedures conclusions
and EPA’s evaluation of these
procedures and conclusions, see the
MOAAD TSD in the Docket for this
action (EPA-RO6—-0OAR-2007-0524).

vi. What Did the Results of TCEQ’s
Combo 10 Modeling Show?

The results of modeling the final
control strategy runs are shown in Table
1. As previously discussed, the State
submitted modeling (Combo 10) that
took into account all the reductions
from adopted regulations, including
those with 2010 compliance dates.

TCEQ has proposed an alternative RRF
calculation method that calculated a
daily RRF for each monitor and then
averaged the values to yield the RRF
that was multiplied by the BDV to yield
the FDV. In the following Table 1, we
evaluate the model FDV calculations
using both EPA’s guidance method for
RRF calculation and the alternate RRF
calculation approach that TCEQ had
developed. Details on the two methods
are included in the TSD. For most
monitors, the alternate FDV calculations
make only minor differences. We have
calculated the FDVs in the following
tables using the final truncated numbers
in accordance with EPA guidance. Since
the TCEQ RRF calculation method did
not make significant differences in the
FDVs and with the truncation to whole
numbers, we have used the TCEQ RRFs
for the final assessment with
consideration of the FDVs using EPA’s
RRF method. The results of EPA’s RRF
method are contained in the MOAAD
TSD. Table 1 includes the modeling
projections prior to evaluating any other
modeling runs, any additional model
based projections, and any WOE
considerations for the Combo 10
modeling run. Table 1 also includes the
results from the two methodologies to
calculate the FDVs.

TABLE 1.—JUNE 15, 2007 SIP CONTROL STRATEGY MODELING PROJECTIONS FOR 2009

BDV (F:DV b1999

. ombo 10

Monitor 1999

EPA TCEQ

[ (7o SO TR PSPPI 100.3 89 88
Dallas Hinton C60 .... 92 85 85
Dallas North C63 ..... 93 84 84
Dallas Exec C402 .... 88 78 78
Denton .................. 101.5 88 88
Midlothian ....... 92.5 83 83
Arlington ............ 90.5 80 80
Ft Worth C13 ... 98.3 85 85
[ L oY o o T O TSRO 96 84 84

The first column is the Base DV for
the 1999 period that is used with the
modeling RRF's for calculating the FDVs.
For Combo 10, the analysis shows that
5 of the 9 monitors are projected to be
in attainment (at or below 84 ppb); two
monitors (Ft. Worth C13 and Dallas
Hinton C60) are projected to be very
near attainment with 85 ppb; and
projections for the other two monitors
are 88 ppb for Denton and 88/89 ppb for
the Frisco monitor. As shown in Table
1, the FDVs are on the order of 8—12 ppb
less than the Base DVs, which is a large
reduction in ozone levels due to existing
State and Federal measures and the
newly adopted measures.

For a more complete description of
the modeling procedures conclusions
and EPA’s evaluation of these
procedures and conclusions, see the
MOAAD TSD in the Docket for this
action (EPA-RO6—-0OAR-2007-0524).

In addition to the modeling results,
TCEQ has presented other evidence to
demonstrate that attainment will be
reached. These additional WOE
analyses are evaluated in Section 2
below. Since TCEQ’s May 30, 2007
submittal, TCEQ has also provided
additional information dated April 23,
2008 that supplements the modeling
analysis (discussed in part h below) and

also the WOE (also discussed in section
2 below).

vii. Evaluation of Other Modeling
Projections Without Benefit of Measures
With a 2010 Compliance Date

Due to our concerns that not all
control measures relied on in the Combo
10 analysis are required to be
implemented prior to the 2009 ozone
season, we also reviewed an alternative
photochemical modeling analysis. The
additional modeling, which we refer to
as Photochemical Dispersion Modeling
Reanalysis 2009 (PDMR 2009), evaluates
the ozone levels in 2009 based on the
TCEQ control measures with
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compliance dates of March 1, 2009 or
earlier and does not consider the impact
from the adopted rules that have
compliance dates after March 1, 2009.
The adopted SIP included 2.4 tpd of
NOx emission reductions in the DFW
NAA with a 2010 compliance date,
while the adopted reductions within the
DFW NAA with a 2009 compliance date
of March 1, 2009 or earlier yield 23.48
tpd of NOx reductions. The adopted SIP
also included 22.4 tpd of NOx

reductions outside the DFW NAA due to
the control of rich-burn compressor
engines with a compliance date after
March 1, 2009. Since these emission
reductions occur outside the DFW NAA,
they would not be expected to yield the
same amount of ozone benefit as similar
reductions in the DFW NAA would
yield. The PDMR 2009 modeling helps
to assess the potential impacts of these
2010 compliance rules.

This evaluation of PDMR 2009 sets
the lower bound of model predictions
for the FDV in 2009 and the Combo 10
run sets the upper bound. This
approach is consistent with attempting
to consider the bounds of potential
benefit from the adopted measures
included in the SIP.

Table 2 includes the modeling
projections for both the Combo 10 and
PDMR 2009 modeling runs.

TABLE 2.—JUNE 15, 2007 SIP CONTROL STRATEGY MODELING PROJECTIONS FOR 2009

FDV FDV

Monitor ‘I139D9\§/) Combo 10 PDMR 2009

TCEQ RRF TCEQ RRF
[ (7o OSSP UP RSP 100.3 88 88
[ == T3 o [T (o o T 0 SRS 92 85 85
Dallas North C63 ..... 93 84 85
Dallas Exec C402 .... 88 78 79
Denton .................. 101.5 88 88
Midlothian ....... 92.5 83 84
Arlington ......... 90.5 80 81
Ft Worth C13 .... 98.3 85 85
e L oY o o T O OSSOSO 96 84 85

For PDMR 2009, the analysis shows
that 3 of the 9 monitors are projected to
be in attainment (at or below 84 ppb);
four monitors (Ft. Worth C13, Ft. Worth
C17, Dallas North C63, and Dallas
Hinton C60) are projected to be very
near attainment with 85 ppb; and
projections for the other two monitors
are 88 ppb for the Denton and Frisco
monitors. This analysis indicates a
slightly worse air quality picture than
the results from the Combo 10 analysis.
The FDVs for several monitors were
higher, but the actual difference is only
a few tenths of a ppb at most monitors
of concern. The largest difference
between the PDMR 2009 modeling and
the Combo 10 modeling was an increase
of 0.3 ppb at the Frisco monitor.

As previously discussed, reductions
from rules with a March 2010
compliance date are included in the
Combo 10 run. Due to the incentives for
early compliance and consideration that
some sources will likely be controlled
early, we conclude some of the
reductions from rules with a March
2010 compliance date will likely be
completed early. Therefore, we have
evaluated the modeling outputs based
on an approach that looks at both the
PDMR 2009 outputs, which predicts
ozone levels that are slightly worse than
what actually will occur and Combo 10
outputs which may be somewhat
optimistic. For most monitors, the
difference between the PDMR 2009 and
Combo 10 outputs is only a few tenths

of a ppb of ozone. For more details see
the MOAAD TSD for this notice.

viii. Refinements and Adjustments to
Future Year (2009) Emission Inventory
and Modeling-Based Projected Changes
to the SIP Modeling FDVs

Texas provided supplemental
information to EPA on April 23, 2008
that expands and confirms information
in the May 30, 2007 SIP submittal. See
TCEQ’s April 23, 2008 letter in the
docket. The letter addresses the issues
discussed below related to the airport
emission inventory, DERCs and back-up
generators, demonstrating that the
projected emissions in these categories
will be lower in 2009 than the
projections in the May 30, 2007 SIP
submittal. To support the adjustment to
the DERC projections, Texas also
provided a commitment letter on June
13, 2008 to adopt a SIP revision to limit
the use of DERCs that is evaluated
below and in section V-D of this notice.
This commitment was made by TCEQ in
order to strengthen the attainment
demonstration.

Regarding airport emissions, TCEQ
provided a report performed by Eastern
Research Group for Love Field, a Dallas
inner city airport, which indicated that
emission projections based on more
recent data are much lower in 2009 than
emission projections relied on in the
Combo 10 and PDMR 2009 modeling.
The emissions are lower primarily due
to changes in market demand post—
9/11/2001 and the accelerated

replacement of engines which occurred
in order to reduce fuel usage because of
the drastic increase in fuel costs over
the last few years. Projections at Love
Field were also impacted by changes in
the Wright Amendment Restrictions, a
Federal law restricting flights in and out
of the airport that imposed restrictions
on the number of gates that could be
operated (Pub. L. 109-352). TCEQ and
North Central Texas Council of
Governments (NCTCOG) have provided
EPA with updated information which
became available since the May 30, 2007
submittal which refines the 2009 future
year emission projections for Love Field
and also the DFW International Airport
(DFWIA). Both airports agree with their
revised projections. With the reduced
projections at DFWIA and Love Field,
total airport emissions for all airports in
the DFW NAA are reduced from 24.05
tpd (the amount that was included in
the attainment demonstration modeling
submitted May 30, 2007) to a lower
emission totals of 14.66 tpd (aircraft and
ground support equipment). In other
words, the new estimates result in a
9.39 tpd airport emission inventory
reduction from the May 30, 2007 SIP
modeling estimates for the two airports.
We have reviewed the updated
information and agree that 14.66 tpd
NOx (a decrease of 9.39 tpd from the
May 30, 2007 submittal values)
represents a more accurate estimate of
the projected emissions from the DFW
NAA airports.
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Consistent with EPA’s guidance,
sections 12 and 16 of “Improving Air
Quality with Economic Incentive
Programs” (EPA-452/R-01-001, January
2001), TCEQ included in the 2009
modeled projections, all of the Emission
Reduction Credits (ERCs) and Discrete
Emission Reduction Credits (DERCs) in
the bank. EPA guidance calls for
emission credits that are being carried
in the emissions bank to be included in
modeled projections because these
emissions will come back in the air
when the credits are used. The TCEQ
Bank currently holds 20.4 tpd of DERCs.
Upon review of the DERC values
included in the modeling, TCEQ felt
that the inclusion of the entire balance
of the DERC bank was overly
conservative based on past usage of
DERGCs. After discussions with EPA,
TCEQ committed to adopt and submit as
a SIP revision, additional regulations
prior to the 2009 ozone season that will
limit the usage of DERCs by facilities in
the DFW NAA. TCEQ plans to propose
a DERC usage limitation such that 17.2
tpd of the 20.4 tpd currently in the 2009
modeling, will not be allowed to be
used in 2009. The TCEQ submitted a
commitment to EPA to adopt and
submit to EPA as a SIP revision, an
enforceable mechanism by March 1,
2009 that would limit DERC usage to a
maximum daily usage of 3.2 tpd of NOx
DERCs effective March 1, 2009. Texas
also committed to adopt and submit as
a SIP revision, an enforceable
mechanism that would provide a review
procedure to ensure that future
allowable use of DERCs after January 1,
2010, would not interfere with
continued attainment of the 8-hour
NAAQS. We have concluded that an
enforceable mechanism, as described in
more detail elsewhere in this notice, can
provide the basis for revising the

quantity of DERCs that were modeled in
the May 30, 2007 SIP submittal.

In the May 30, 2007 SIP submittal,
TCEQ also included requirements on
the operation of back-up generators with
a March 1, 2009 compliance date that
had been estimated as potentially
generating 0.9 tpd of NOx reductions in
the DFW NAA. TCEQ quantified and
discussed these rules in the WOE
section of the SIP rather than including
the estimated emission reductions in
their modeling. The April 23, 2008
letter, includes an estimate of the
reduction of ozone that would occur
based on the 0.9 tpd of NOx reduction.

In its letter, TCEQ provided estimates
of the predicted impact on modeled
ozone that would occur due to the
changes in emission projections for
airports, DERCs and back-up generators.
TCEQ based these estimates on
sensitivity runs of the model, which
showed the model’s response to various
levels of ““across-the-board” reductions
for various emissions categories. These
runs differ from more refined modeling
because emissions reductions are not
assigned to the particular grid cell
where they are expected to occur.

EPA considers the use of modeling
sensitivity runs, based on the
adjustments to the Combo 10 modeling
and similar sensitivity runs, to estimate
the revised modeling FDV projections to
be acceptable in these limited
circumstances. In this case, the EPA’s
modeling sensitivity runs using the
future control strategies modeling run,
indicate the modeling is reacting very
linearly over this limited range.
Therefore, estimating changes to ozone
levels due to limited emission changes
to the 2009 emissions inventory will
yield results similar to what would be
predicted if there were a new refined
future control strategies modeling run
using a 2009 emissions inventory

reflecting the revised emissions for the
airport, DERCs, and back-up generators.
Additionally, our analysis is that these
modeling sensitivity runs are similar in
spatial allocation to how these emission
changes for the airports, DERCs, and
back-up generators would be analyzed
in a new future control strategies model
run using a revised 2009 emissions
inventory. EPA therefore finds the use
of modeling sensitivities runs, based on
the adjustments to the Combo 10
modeling and similar sensitivity runs, is
acceptable in this fact-specific instance,
to estimate the revised modeling FDV
projections. Therefore, EPA considers
these adjustments to modeled ozone
levels to be refinements to the previous
modeling (submitted in the May 30,
2007, SIP) that would have been
included in TCEQ’s original submittal if
additional time would have been
available to incorporate the changes.
EPA has reviewed these three revisions
to the emissions inventories and TCEQ’s
projection of their impact on the future
ozone concentration levels and finds
that TCEQ provided a reasonable
assessment of projected ozone levels. In
fact we believe, particularly in the case
of the airport emissions adjustment, that
if these reductions had been modeled
specifically rather than spread across
the off road mobile emissions category,
there would have been greater ozone
reduction benefit because of the location
of these emissions when compared to
the location of the highest monitors. A
more detailed discussion of our analysis
is contained in the MOAAD TSD.
Relying on these modeling-based
estimates presumes that Texas will
adopt an enforceable measure that will
limit the use of DERCs to 3.2 tpd.

Table 3 lists the estimated level of
ozone when the adjustments to airport,
DERC and back-up generator emissions
are considered.

TABLE 3.—ADJUSTED MODELING PROJECTIONS.

DERC emis- Airport Backup
] FDV FDV sions emissions generators Total FDV FDV
Monitor : adjusted adjusted

combo 10 | PDMR 2009 | (17 5 tnq re- | (9.39 tpd re- | (0.9 tpd re- | reduction | combo 10 | PDMR 2009

duced) duced) duced)
TCEQ RRF | TCEQ RRF | DERC ppb | Airport ppb B.G. ppb ppb TCEQ RRF | TCEQ RRF
FrSCO oviveeeeeriricricricieae 88.7 89.0 -0.39 -0.32 —0.03 -0.74 87 88
Dallas Hinton ... 85.6 85.8 —0.36 —-0.26 —0.02 —0.64 84 85
Dallas North 84.8 85.1 —0.36 -0.28 —0.03 —0.66 84 84
Dallas EXEC ....ccoceevevrueenenne 78.8 79.0 -0.47 -0.19 —0.02 —0.68 78 78
Denton .......... 88.6 88.8 -0.32 —0.43 —0.04 -0.79 87 88
Midlothian .. 83.9 84.1 —0.66 —0.09 —0.01 -0.75 83 83
Arlington ........... 80.9 81.0 -0.67 -0.24 —0.02 -0.94 79 80
Ft Worth C13 ... 85.6 85.7 -0.57 -0.34 —-0.03 —0.95 84 84
Ft Worth C17 ..o 84.8 85.0 -0.37 —0.43 —0.04 -0.85 84 84
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With the addition of these new
reductions included in the April 23,
2008, letter, Combo 10 projects using
TCEQ’s RRF that 7 of 9 are in attainment
(at or below 84 ppb); and projections for
the other two monitors are 87 ppb for
the Denton and Frisco monitors. EPA
believes it is reasonable to consider the
above values as a sufficient
representation of outputs of refined
future year control strategy runs. Thus
EPA considers the modeling values
estimated in Table 3 to represent the
final attainment demonstration
modeling analysis.

ix. What Are EPA’s Conclusions of the
Modeling Demonstration?

Using the TCEQ’s RRF method and
Combo 10 run with the three
refinements, both the Frisco and Denton
monitors are at 87 ppb and the rest of
the monitors are projected to be
attaining the standard. EPA also
considered EPA’s RRF method and
determined that while the EPA method
gives slightly higher results in some
cases, it does not make a significant
difference. In addition, EPA concludes
that the modeling provided results that
are in the range (82 ppb to <88 ppb)
where it is recommended other WOE be
considered to determine if attainment
will be reached.

Although the modeled attainment test
is not met at all of the DFW monitors,
EPA recognizes that models are
approximations of complex phenomena.
The modeling analyses used to
demonstrate that various emission
reduction measures will help to bring
the DFW area into attainment of the
1997 8-hour ozone standard, contain
many elements that are uncertain (e.g.,
emission projections, meteorological
inputs, model response, simplified
chemistry, simplified temporal and
spatial allocation of emissions, etc.).
These uncertain aspects of the DFW
analyses can prevent definitive
assessments of future attainment status.
The confidence in the accuracy of the
quantitative results from a modeled
attainment test should be a function of
the degree to which the uncertainties in
the analysis were minimized. However,
while Eulerian air quality models
represent the best tools for integrating
emissions and meteorological
information with atmospheric chemistry
and no single additional analysis can
replace that, EPA believes that all
attainment demonstrations are
strengthened by additional analyses that
help confirm whether the planned
emissions reductions will result in
attainment of the standard.

EPA’s modeling guidance indicates
that when the maximum attainment

demonstration modeling projections are
within the 82 to less than 88 ppb range,
further WOE analyses should be
included in the attainment
demonstration and evaluated in
addition to the modeling projections.
EPA’s guidance also allows for WOE to
be used when the modeled levels are 88
ppb or greater, but notes the further the
projected levels are from attainment
levels, the more substantial the WOE
must be to conclude that the area would
reach attainment by the attainment date.
EPA’s 2005 and 2007 A.D. guidance
documents indicate that even though
the photochemical modeling
demonstration projections do not
predict attainment of the standard (the
modeled attainment test), assessment of
a WOE analysis could yield a
determination that the area will attain
the standard by its attainment date. The
next section will discuss the WOE that
has been evaluated for this
demonstration and EPA’s review of the
WOE.

b. What Weight of Evidence Has Been
Evaluated?

Both EPA’s 2005 and 2007 A.D.
guidance documents recommend that in
addition to a modeling demonstration,
the states include additional analyses,
called weight-of-evidence (WOE) when
the modeling results in FDVs are greater
than 82 ppb. EPA’s 2005 and 2007 A.D.
guidance documents both discuss
additional relevant information that
may be considered as WOE. A WOE
analysis may provide additional
scientific analyses as to whether the
proposed control strategy, although not
modeling attainment, will likely achieve
attainment by the attainment date. The
intent of EPA’s guidance is to utilize the
WOE analysis to consider potential
uncertainty in the modeling system and
future year projections. Thus, in the
DFW case, even though the specific
control strategy modeling predicts some
monitors to be above the NAAQS,
additional information (WOE) may
provide a basis to conclude monitored
attainment may be achieved. Since the
attainment year is just a year away, EPA
places greater significance on the WOE,
especially consideration of current
measured ozone levels and reductions
still expected. As models have to make
numerous simplifying assumptions and
when the system being modeled is very
complex, model predictions are not
perfect. As a result of some of these
inherent uncertainties, EPA’s guidance
is to consider other evidence (WOE) to
help assess whether attainment of the
NAAQS is likely. EPA’s guidance
indicates that several items should be
included in a WOE analyses, including

the following: Additional modeling,
additional reductions not modeled,
recent emissions and monitoring trends,
known uncertainties in the modeling
and/or emission projections, and other
pertinent scientific evaluations.
Pursuant to EPA’s guidance, TCEQ
supplemented the control strategy
modeling with WOE analyses.

Today we are discussing the more
significant components of the WOE that
impacted EPA’s evaluation of the
attainment demonstration. Many other
elements are discussed in the MOAAD
TSD that had some impact on EPA’s
evaluation. We are briefly covering the
more significant elements in this notice.
For EPA’s complete evaluation of the
WOE considered for this notice, see the
MOAAD TSD.

i. What Additional Modeling-Based
Evidence Did Texas Provide?

Texas submitted a significant body of
information as WOE in the May 30,
2007, submittal. Texas also provided
supplemental information and
clarifications in a letter to EPA dated
April 23, 2008.

1. Texas Emission Reduction Plan
(TERP)

TERP reductions for previous years
was included in a previous SIP revision,
the Increment of Progress (IOP) SIP and
included in the modeled projections.
Texas provided information in its May
30, 2007, submission and the April 23,
2008, letter documenting that additional
reductions from the TERP Program (in
2008 and 2009) which were not
included in the modeling are projected
to occur. The impact of these reductions
can be estimated in the WOE analysis.

The additional TERP funding is
expected to produce air quality benefits
above-and-beyond those modeled for
the SIP. The modeling includes
reductions expected for TERP through
2007. Not all of the reductions were
accounted for and this shortfall must be
achieved before additional WOE
reductions can be achieved. As
additional WOE, TCEQ estimated that
14.2 tpd reductions in NOx emissions in
the DFW area could be achieved, if 50
percent of available 2008 funding and
70 percent of the 2009 funding were
used for projects in the DFW area. This
calculation is based upon funding for
the DFW area at $53 million in FY2008
and $94 million in FY2009, an average
seven-year project life with 250 days/
year utilization, an estimated $6,000
cost per ton for TERP program
emissions reductions, and using 2008
funds remaining after the short-fall is
met ($6000/ton x 250 days/year X 7
years life cycle = $10.5 million for 1 tpd
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of NOx reductions). As of April 2008,
requests in 2008 for TERP projects in
the DFW area totaled $94.5 million.
Therefore, once an estimated $39
million of project requests is utilized to
fill the previous shortfall, there is an
additional $55.5 million of project
requests in the DFW area for further
NOx reductions. These project requests
will be reviewed by TCEQ to determine
whether the projects are cost effective
and TCEQ will make determinations
about funding of the projects that pass
review. Pending TCEQ’s review and
granting decisions, the surplus DFW
area FY2008 new project requests
(estimated surplus of $55.5 million in
requests that are estimated to yield 5.25
tpd in NOx reductions) seem to be in
line with the calculated project requests
needed to achieve a 14.2 tpd reduction
in NOx emissions if another $94 million
(estimated to yield 8.95 tpd in NOx
reductions) in requests are received by
TCEQ in FY2009.

It should be noted that the $94
million in requests that was received in

FY2008 is much larger than any
previous annual request in the DFW
area.

2. Compressor Engines

In the April 23, 2008, letter, TCEQ
provided supplemental information
regarding emissions from stationary,
gas-fired engines. During the May 23,
2007, adoption agenda before the TCEQ
commissioners for the 30 TAC Chapter
117 rules and DFW 1997 8-hour ozone
attainment demonstration SIP,
stakeholders commented that the
number of stationary, gas-fired engines
in the DFW area was likely
underestimated in the modeling
projections because of the growing
exploration and production of natural
gas from the Barnett Shale. The
commissioners directed the TCEQ’s staff
to research the issue. TCEQ staff
subsequently conducted a survey to re-
evaluate the number of stationary, gas-
fired engines in the nine-county DFW
area. The 2007 TCEQ survey results
show there is a much larger fleet of

stationary, gas-fired internal combustion
engines than estimated in the SIP
submittal. Almost all of these engines
came into service after the 1999 base
year so represent emissions growth.
This growth in emissions will be greatly
mitigated by the implementation of
controls in response to the Chapter 117
rules adopted as part of the May 30,
2007, SIP submission. While mitigated
to a large extent, emissions in the model
from these sources would be expected to
be 3.3 tpd higher than the model
projected. Using previously discussed
modeling sensitivity runs, we account
for this increase in projected emissions
and estimate its effect on modeled
ozone levels in Table 4.

Table 4 includes the estimates for the
amount of ozone reductions for these
additional TERP and Compressor
Engines WOE emission changes. Table 5
is included below and includes the
estimated FDVs with consideration of
the two adjustments.

TABLE 4.—ASSESSMENT OF ADDITIONAL WOE EMISSION REDUCTIONS AND POTENTIAL OZONE REDUCTIONS

TERP using NG com- Total change
nonroad sensi- pressoren- ———
tivity gines using
. EPA nonroad nonroad sensi-
Monitor sensitivity tivity Net tpd
tpd reduction -10.9
—-14.2 tpd increase
3.3
ppb/ton ppb change ppb change Net ppb
change
4 [=ToTo TSSO UR PPN —0.03387 —0.4810 0.112 -0.37
Dallas Hinton C60 .. —0.03060 —0.4345 0.101 -0.33
Dallas North C63 ... —0.02866 —0.4070 0.095 —0.31
Dallas Exec C402 .. —0.02455 —0.3487 0.081 -0.27
[ =T 01 (o] o IR OO PP UUPRRUPPPN —0.05343 —0.7587 0.176 —0.58
Midlothian .. —0.01332 —0.1891 0.044 -0.15
Arlington ........... —0.02868 —0.4072 0.095 —0.31
Ft Worth C13 ... —0.03347 —0.4753 0.110 —0.36
Ft WOIh C17 ettt ettt —0.04906 —0.6967 0.162 —0.53

As shown in Table 5, using the TCEQ
RRF method for both the Combo 10 and
PDMR2009 runs with the three
modeling refinements and also these

modeling-based WOE adjustments, the
Frisco and Denton monitors are 87 ppb
and the rest of the monitors are
projected to be attaining the standard.

Other WOE factors, discussed below,
indicate further progress that we believe
will lead to attainment of the standard.

TABLE 5.—MODELING-BASED ASSESSMENT WITH SOME WOE ELEMENTS INCLUDED

Total mod- FDV with WOE emission esti-
eling-based mates w/ modeling-based
WOE reduc- ozone adjustments applied to
: : tion previously adjusted modeling
: FDV adjusted | FDV adjusted
Monitor combo 10 PDMR2009 values
b Adjusted Adjusted
pp combo 10 PDMR2009
w/WOE w/WOE
TCEQ RRF TCEQ RRF TCEQ RRF TCEQ RRF TCEQ RRF
FRSCO ettt 87.9 88.2 -0.37 87 87
Dallas HiNton ........cccociiiiiiiicie e 84.9 85.2 —-0.33 84 84
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TABLE 5.—MODELING-BASED ASSESSMENT WITH SOME WOE ELEMENTS INCLUDED—Continued
Total mod- FDV with WOE emission esti-
eling-based mates w/ modeling-based
WOE reduc- ozone adjustments applied to
. . tion previously adjusted modeling
. FDV adjusted | FDV adjusted
Monitor combo 10 PDMR2009 values
b Adjusted Adjusted
PP combo 10 PDMR2009
w/WOE w/WOE
TCEQ RRF TCEQ RRF TCEQ RRF TCEQ RRF TCEQ RRF
Dallas NOrth ........ccooeoiiiiicee e 84.1 84.4 —0.31 83 84
Dallas EXEC .....uuvveeeeeeeieiieeeee ettt 78.1 78.3 —-0.27 77 78
[T ] (o] o [P 87.8 88.0 —0.58 87 87
MIdIOthIAN ... 83.2 83.4 -0.15 83 83
ArINGLON ..o 79.9 80.1 —0.31 79 79
Ft Worth C13 ..ot 84.6 84.8 —0.36 84 84
Ft WOrth C17 ..ot 84.0 84.2 —0.53 83 83

ii. Other Non-Modeling WOE From
TCEQ

EPA believes that, with only one year
left until attainment, it is important to
look at the current air quality and the
amount of reductions that are yet to
occur to evaluate whether it is realistic
that the area can attain by 2009.

The preliminary highest value for the
4th high 8-hour exceedance value
monitored at any monitor in the DFW
NAA in 2007 was 89 ppb. (The value is
considered preliminary because TCEQ
has not certified that it has completed
the Quality Assurance and Quality
Control Checks, a process that will be
completed shortly). This is the lowest
level that has ever been achieved for the
fourth high in this area.

In the May 30, 2007 submittal, TCEQ
also provided additional WOE of ozone
trends that show the area had monitored
attainment for the 1-hour ozone
standard (now revoked). The data
indicates emission trends and 8-hour
ozone levels have decreased despite
large population increases. As included
in references in TCEQ’s TSD for this SIP
revision, TCEQ and others have also
provided ozone source apportionment
assessments showing that DFW
emissions can contribute up to
approximately 40% of the ozone
exceedance values projected by the
model at monitors downwind of DFW
on high ozone days, while the episode
average of all monitors was 24%. Ozone
source apportionment techniques are
tools used to estimate the contribution
of various sources or source categories
to modeled ozone levels. In this case,
source apportionment is showing that
ozone levels on some days during the
episode are much more heavily
influenced by emissions within the
nonattainment area which are the
primary target of the control strategy.

The attainment test relies on a relative
response factor which is an average
value that is based on most of the days
of the episode. The response of the RRF
to local controls would be expected to
be consistent with 24% of the ozone
level being driven by local emissions
since both the RRF and 24% source
apportionment are averaged across the
episode. However, on specific days
when a monitor is more directly
impacted by DFW area emissions
(downwind of the core DFW area) the
ozone value reflected at the monitor
may be 40% due to local DFW NAA
emissions. Therefore, the attainment test
with the averaging of days with different
wind directions is likely under-
estimating the benefit of local
reductions in the DFW NAA.

TCEQ also submitted WOE
components that are further discussed
in the TSD including the following:
Ozone design value trends, ozone
variability analysis and trends, model
projected RRFs at area monitors that
have been installed since the base case
period and were not utilized in the
modeling, NOx and VOC monitoring
trends, emission trends, NOx and VOC
chemistry limitation analysis, local
contribution analyses, and mobile
emission sensitivity runs. Details of
these WOE components are included in
Chapter 3 of the May 30, 2007 SIP
submittal. TCEQ also provided updated
data for some of these elements in their
April 23, 2008 letter.

Additional quantified WOE emissions
reductions (without ozone reductions
calculated) include a number of energy
efficiency measures (Residential and
Commercial Building Codes,
municipality purchase of renewable
energies, political subdivision projects,
electric utility sponsored programs,
Federal facilities EE/RE Projects, etc.)

that TCEQ has estimated will yield 2.12
tpd NOx reductions.

III. EPA WOE Analysis

Since the May 30, 2007 submittal,
EPA has worked with TCEQ to quantify
emission reductions that will occur
between the latest ozone monitoring
season (2007) and the attainment year
2009. EPA has generated an estimate of
how much reduction in emissions is
expected to occur between 2007 and
2009. Our estimate is that an additional
70 tpd of NOx reductions will occur due
to the existing rules. With the inclusion
of all of the potential WOE reduction
elements (including 14.2 tpd of NOx
reductions from TERP and additional
estimated reductions of 35.7 tpd from
control of the underestimated
compressor engines) the total potential
reductions are estimated as 120 tpd of
NOx. Based on an estimated 2007 NOx
emission inventory, these SIP rules (and
other State and Federal requirements)
are estimated to reduce NOx emissions
15% from 2007 levels. With inclusion of
all the potential WOE elements
identified, the amount of reduction of
daily NOx from 2007 levels increases to
26%. These are large expected changes
to the DFW NAA NOx inventory.

Utilizing multiple sensitivity runs
conducted by EPA and TCEQ, we have
estimated that the additional 15%
reductions which occur after the 2007
ozone season could result in a 2.3 ppb
decrease in ozone levels at the
controlling monitors (Frisco and
Denton). EPA’s assessment, including
both the SIP and WOE emission
reductions estimated to occur after the
2007 ozone season, indicates a 3—4 ppb
drop in ozone levels is possible. The 3—
4 ppb drop is a rough estimate that
could be larger (greater than 4 ppb) and
that value would yield a value of 84 ppb
or lower to indicate attainment.
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The monitored attainment test is
monitor specific and in the future the
highest monitor that is used to
determine attainment (using 2007—-2009
data) may not be the one that recorded
a high value of 89 ppb in 2007. Only 2
of the 20 monitors in the DFW area
monitored 4th high 8-hour values of 89
ppb. The 4th high 8-hour ozone levels
monitored at the other 18 monitors
were: 88 ppb at one monitor, 87 ppb at
one monitor and the rest were 84 ppb
or below. If the monitor used for the
2009 attainment test is one of the
monitors that recorded a value less than
89 ppb (18 of the 20 monitors), then a
3—4 ppb drop from the 4th high value
recorded in 2007 would indicate
attainment with a value of 84 ppb or
lower. With the emission reductions to
occur after 2007, we could expect a 4th
high value for the DFW area of
approximately 84—85 ppb or lower.
Based on this analysis, it is not
unreasonable to conclude that
attainment in 2009 is possible
considering the recent downward
monitoring trend (2006—2007) and the
preliminary 2007 monitoring values of
89 ppb value.

This simplistic analysis alone does
not conclusively prove that the area will
attain the standard by 2009, but EPA
believes that the most recent
preliminary monitoring values from
2007, coupled with the estimated
impact of the additional reductions,
estimated ozone decreases (estimated as
3—4 ppb), are consistent with reaching
attainment by 2009.

1. EPA Meteorological Adjusted Trends
Analysis

EPA performed a draft meteorological
adjusted trends analysis in October 2007
for many areas in the eastern half of the
United States. Meteorological adjusted
trends analyses attempt to remove the
variability in ozone levels due to
differing meteorology and adjust the
ozone values to the average meteorology
level. These analyses are called met
adjusted design values and can be used
to indicate whether nonattainment areas
are closer to (or farther from) attainment
than their actual most recent design
values would otherwise indicate. The
technique and estimated values should
not be used in an absolute sense, but
rather as a directional assessment tool.

EPA performed a meteorological
adjusted analysis for select DFW
monitors with higher DVs for the last 10
years of data (where available). The
most recent DFW NAA DV (based on
preliminary monitoring data for 2007) is
95 ppb (2005-2007). EPA’s
meteorological adjusted trends analysis
yields a value of 91.7 ppb for the 2005—

2007 period. Thus, the analysis
indicates that the 2005—2007 period was
worse than normal meteorology. So if
average meteorology occurs in the
future, the DV may potentially drop on
the order of 3 ppb without consideration
of additional emission reductions. The
met adjusted trends analysis also
included an assessment of the years
around the 1999 base period of the
modeling. The assessment of the base
period indicated that the meteorology
was worse than normal, and when this
is taken into account, the highest Base
DVs would be about 0.8 ppb lower. If
the meteorological adjusted Base DV is
used for the modeling projection, the
2009 modeling values would be
approximately 0.8 ppb less, thus the
2009 modeling would be closer to
attainment. If this 0.8 ppb level decrease
is used for the Frisco and Denton
monitors, the future modeling and WOE
projection would also drop. The
resultant estimates would be that
Combo 10 would yield 86 ppb at the
Denton and Frisco monitors, and for the
PDMR2009 modeling the values would
be 87 ppb at Frisco and 86 ppb at
Denton monitor.

iv. Other WOE Items From Texas Not
Currently Quantified: Additional
Programs/Reductions

These are additional items in TCEQ’s
WOE analysis that are not easily
quantifiable and are difficult to estimate
expected ozone decreases. These
elements can still add to the overall
WOE analysis but may not warrant as
much emphasis as more refined
technical analyses.

1. AirCheckTexas

The AirCheckTexas (ACT) program
provides funds to individuals as an
incentive to retire older, more polluting
vehicles or aid in the repair of vehicles’
emission control systems. TCEQ
included discussion of the ACT program
in the WOE section in their May 30,
2007 submittal, but did not include a
benefit due to the ACT program in the
modeling.

The May 30, 2007 submittal also
states that the Texas Legislature was
considering additional funding for the
ACT—Drive a Clean Machine program.
During the 80th Legislative Session,
Senate Bill 12 was passed and
subsequently signed by the Governor on
June 15, 2007. The ACT program for the
DFW area was funded at $21,348,583
each for fiscal years 2008 and 2009.
Currently the program funding has been
increased to approximately $20 million/
year for two years in DFW NAA. The
Legislature significantly increased the
amount paid for replacement of vehicles

older than 10 years old (or vehicles that
have failed emission testing and can’t be
reasonably fixed) to $3,000 for a new/
recent model year vehicle and $3500 for
a hybrid vehicle. Promotion of this
program has been unprecedented and
recently the State and local agencies
have received and processed
applications for the $20 million allotted
to DFW area this year, well in advance
of the State fiscal year end date of
August 31st.

The North Central Texas Council of
Governments (NCTCOG) is the local
entity implementing the program and
processing applications. Since the SB 12
enhanced program started on December
12, 2007, there has been high interest
and 15,092 applications submitted.
Again, outreach by TCEQ, NCTCOG,
local business leaders, and local
governments has been unprecedented,
and recently the NCTCOG indicated that
there were 6,986 vouchers issued by
April 4, 2008. With the level of voucher
issuance and usage, it is likely the
program will result in emission
reductions greater than considered in
the WOE portion of the May 30, 2007
SIP submittal.

Other unquantified WOE emissions
reductions include Luminant’s
(formerly TXU) announcement that they
are going to spend $1 billion to yield
emission reductions at some of their
plants in East and North Central Texas.
Luminant has initially indicated that
their plans include installing SCR at the
Martin Lake plant, SNCR at Monticello
and Big Brown plants and improving
their Low NOx burners at one of the
Monticello units. We sent a letter to
Luminant asking for clarification on
what NOx controls may be in place by
the 2009 DFW ozone season, and are
currently waiting for a response from
Luminant. If we receive a response from
Luminant, we will include it in the
docket for review. These facilities are to
the East and Southeast of the DFW area,
and are often upwind of DFW during
ozone events. Reductions at these plants
will help lower background ozone and
pre-cursor entering DFW area on many
ozone conducive days and would be
expected to yield reductions in ozone
levels at the DFW area monitors on
many ozone conducive days.

2. Local Quantified and Unquantified
Measures

Other unquantified measures include
Dallas Sustainable Skylines Initiative,
Smartway, Intelligent Transportation
System, Truck Lane Restriction, LED
Traffic Signal replacement, Blue
Skyways Collaborative, Parking Cash-
out Program, Roadway Peak Period
Pricing, Clean School Bus Program, $4
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million incentive for early NG engine
control, etc. These programs are not
included in the VMEP program and
therefore are not being double-counted.

Through the actions of citizens and
local governments, an approach to
purchase cement that is produced with
less NOx emissions is being considered
by local cities. Currently three of the
largest cities (Dallas, Ft. Worth, and
Arlington) have passed city ordinances
addressing the purchase of green
cement. These ordinances may yield an
additional 1 tpd of NOx reductions, but
this estimate is not certain at this time.
We expect additional reductions will be
achieved and that the location of the
reductions would be beneficial to
reducing the area’s ozone levels.

Local city and county officials have
increased their enforcement of
Inspection and Maintenance (I&M) rules
by performing site inspections. In
certain cases, officials discovered
fraudulent transactions, including
inspection sticker counterfeiting. The
enforcement initiatives by local
governments will result in additional
emission reductions from mobile
sources in the DFW area. Some of these
benefits are already considered in the
modeling, but these efforts will yield
additional actual reductions between
2007 and 2009.

c. Is the 8-Hour Attainment
Demonstration Approvable?

EPA is proposing that, taken in
balance, the available modeling,
evidence, analyses, adopted control
strategies (including rules with 2010
compliance dates), the DERCs
condition, monitoring data, and
additional information support that the
DFW area will reach attainment of the
1997 8-hour ozone standard by its
attainment date. In making this
determination, we have considered
supplemental information not available
at the time the attainment modeling was
performed by TCEQ, including evidence
that NOx emissions reductions will
occur that are in addition to the
measures adopted and quantified in the
May 30, 2007 SIP submittal.

We have considered modeling using
two emission reduction scenarios
(Combo 10 and PDMR2009), recognizing
that the actual emission control level
would be somewhere in between. We
have also considered the impact of
additional measures and reductions
documented in the April 23, 2008 letter.
With these adjustments, the modeling is
showing significant reductions of 7-13
ppb in ozone from the base period, but

is still slightly short of attainment. The
modeling predicts values greater than 84
ppb at two of the nine monitors, but we
believe the WOE assists in bridging the
gap to attainment.

We also considered that the model’s
under prediction of high ozone levels
may be biasing the model predictions,
and therefore potentially
underestimating the ozone reduction
that could occur by the emission
reductions achieved by local and
regional rules and additional WOE
elements. We also have considered the
impact of meteorological adjustments to
the design value projection which
would further indicate the future
projections may be too high. Finally, we
have recognized emission reduction
efforts that have not been quantified and
included in the modeling or model
based WOE estimates.

EPA is also considering non-modeling
evidence. One factor that EPA believes
is of particular importance is the total
NOx reductions expected in the DFW
NAA from 2007 to 2009, which are
expected to decrease ozone levels from
the 89 ppb fourth high maximum
monitored in 2007 to levels consistent
with attainment. We have confidence
that ozone levels will improve because
NOx emissions are projected to decrease
by 26% in the time period 2007-2009.
Finally, EPA has considered the most
recent ambient data which indicates
that the area is on a track that is
consistent with achieving attainment of
the 8-hour standard by 2009.

Taking these factors together, we
believe the modeling, including all the
WOE measures, is consistent with
attainment.

C. Control Measures Relied Upon by the
State in the Control Strategy Modeling

Section 172 of the Act provides the
general requirements for nonattainment
plans. Section 172(c)(6) and section 110
require SIPs to include enforceable
emissions limitations, and such other
control measures, means or techniques
as well as schedules and timetables for
compliance, as may be necessary to
provide for attainment by the applicable
attainment date. The DFW attainment
demonstration SIP is mainly directed at
reductions of NOx since the modeling
shows that NOx reductions will be most
effective in bringing the area into
attainment of the standard, but the SIP
includes VOC emissions reductions as
well. The modeling includes Federal,
State and local measures. The
attainment demonstration modeling also
relies on regional measures applied in

east and central Texas and measures
applied in the Houston (HG) and
Beaumont (BPA) ozone nonattainment
areas. The State adopted controls to
reduce NOx emissions from mobile
sources, ICI Sources, EGFs, Minor
Sources, Cement Kilns, and East Texas
Combustion Sources. Today’s action
proposes approval of emissions
reductions from two mobile source
strategies not previously adopted into
the SIP. These strategies are the new
VMEP and the new TCMs included in
the May 30, 2007 SIP submittal. In
separate actions, we are finalizing
approval of the April 9, 2003 Alcoa
Federal Consent Decree, the Energy
Efficiencies Program, and the May 13,
2005, NOx rules, and we are proposing
to approve the NOx rules for ICI
Sources,EGFs, Minor Sources, Cement
Kilns, and East Texas Combustion
Sources. These actions will assist the
area in meeting the 8-hour ozone
standard and are relied upon in the
control strategy modeling.

The following is the identification of
the control measures reflected in the
2009 inventory for the May 30, 2007
revision Future Control Strategy Case
modeling run. In addition, we identify
which of the State and local controls are
addressed in this proposed action and
which will be addressed in separate
rulemaking actions.

TABLE 6.—FEDERAL MEASURES RE-
FLECTED IN THE DFW 2009 INVEN-
TORY

Federal Tier 1 Federal Motor Vehicle Control
Program (FMVCP)

Federal Tier 2 FMVCP

Federal 2007 Heavy Duty Diesel FMVCP
standards

Federal National Low Emission Vehicle Pro-
gram (NLEV)

Federal Tier | and Tier Il Locomotive NOx
standards

Federal New Non-road Spark Ignition En-
gines rule

Federal Heavy Duty Non-road Diesel En-
gines rule

Federal Tier 1, 2, and 3 Non-road Diesel En-
gines rule

Federal Small Non-road Spark Ignition En-
gines rule

Federal Large Non-road Spark Ignition En-
gines and Recreational Marine rule

Non-road RFG—Federal/state opt in—the 4
core counties

We believe that the State correctly
projected the growth rates and
emissions reductions for sources subject
to these Federal measures.
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TABLE 7.—STATE MEASURES REFLECTED IN THE DFW 2009 INVENTORY

Measures

Status

DFW gas-fired engine rule
DFW non-EGUs—banked ERCs and DERCs for VOC and NOx emis-
sions.
DFW EGUs
DFW non-EGUS .......ccccocviniiiiiiiiiiiieeeee
Auxiliary steam boilers in the 5 counties ...
Stationary gas turbines in the 5 counties ...
DFW Major Source Rule
DFW Minor Source Rule
Stage | Program, expanded from the 4 core to all 9 counties
Surface Coating Rules, expanded from the 4 core to all 9 counties
Inspection/Maintenance (I/M) Program, expanded from the 4 core to all
9 counties.
Anti-tampering Rule
RFG in the 4 core counties
VOC Rules, expanded from the 4 core to all 9 counties, adopted by
TCEQ on 11/15/06.
Portable Fuel Container Rule
Reid Vapor Pressure Rule

EPA is taking action in a separate rule.
Approved September 6, 2006 (71 FR 52703).

EPA is taking action in a separate rule.

EPA is taking action in a separate rule.

EPA is taking action in a separate rule.

EPA is taking action in a separate rule.

EPA is taking action in a separate rule.

EPA is taking action in a separate rule.
Approved January 19, 2006 (71 FR 3009).
Approved January 19, 2006 (71 FR 3009).
Approved November 14, 2001 (66 FR 57261).

Approved July 1, 1998 (63 FR 35839).
Approved October 8, 1992 (57 FR 46316).
EPA is taking action in a separate rule.

Approved February 10, 2005 (70 FR 7041).
Approved April 26, 2001 (66 FR 20927).

We believe that the State correctly
projected the growth rates and

emissions reductions for sources subject
to these State measures.

TABLE 8.—LOCAL MEASURES REFLECTED IN THE DFW 2009 INVENTORY

Measures

Status

TCMs
Energy Efficiencies Program (EEP) .
Speed Limits

Proposed for approval in this action.

Program already approved; SIP credits proposed for approval in this
action.

Proposed for approval in this action.

EPA is taking action in a separate rule.

Approved October 11, 2005 (70 FR 58978).

We believe that the State correctly
projected the growth rates and

emissions reductions for sources subject
to these local measures.

TABLE 9.—TEXAS REGIONAL MEASURES REFLECTED IN THE DFW 2009 INVENTORY

Measures

Status

Agreed Orders for Alcoa and Texas Eastman
East Texas Chapter 117 NOx requirements
East Texas Combustion RUIE .........cccceviiiiiiiiineeeee e
April 9, 2003 Alcoa Federal Consent Decree
TXLED (includes locomotives)
Portable Fuel Container Rule (34 counties) ...
Stage |
Lower RVP
Cement KilN TUIES ..o s

Approved October 26, 2000 (65 FR 64148).
Approved March 16, 2001 (66 FR 15195).
EPA is taking action in a separate rule.

EPA is taking action in a separate rule.
Approved November 14, 2001 (66 FR 57196).
Approved February 10, 2005 (70 FR 7041).
Approved December 20, 2000 (65 FR 79745).
Approved April 26, 2001 (66 FR 20927).

EPA taking action in a separate rule.

We believe that the State correctly
projected the growth rates and

emissions reductions for sources subject
to these Regional measures.

TABLE 10.—HOUSTON (HG) AND BEAUMONT (BPA) OZONE NONATTAINMENT AREA MEASURES REFLECTED IN THE DFW
2009 INVENTORY

Measures

Status

Chapter 117 NOx requirements for HG
Chapter 117 NOx requirements for BPA

HG MECT rule for HG EGUs

HG non-EGUs—banked ERCs and DERCs for VOC and NOx emis-
sions and the MECT NOx cap.

HG highly-reactive VOC cap (HRVOC) rule

Approved November 14, 2001 (66 FR 57230).

Approved 26, 2000 (65 FR 64158); September 9, 2000 (65 FR 53172);
and March 3, 2000 (65 FR 11468).

Approved September 6, 2006 (71 FR 52664).

Approved September 6, 2006 (71 FR 52664).

Approved September 6, 2006 (71 FR 52659).
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TABLE 10.—HOUSTON (HG) AND BEAUMONT (BPA) OZONE NONATTAINMENT AREA MEASURES REFLECTED IN THE DFW

2009 INVENTORY—Continued

Measures

Status

BPA non-EGUs—banked ERCs and DERCs for VOC and NOx emis-

sions.

Agreed Orders for Premcor, Exxon Chemical, and Motiva in the BPA

Ozone SIP.

Approved March 16, 2001 (66 FR 15195).

Approved April 12, 2005 (70 FR 18995).

We believe that the State correctly
projected the growth rates and
emissions reductions for sources subject
to these measures in the HG and BPA
ozone nonattainment areas.

D. Local Measures Relied Upon in the
Control Strategy Modeling

Today’s action proposes approval of
two new emission reductions from local
strategies not previously adopted into
the SIP. These strategies are the VMEP
and TCMs. These controls should assist
the area in meeting the 8-hour ozone
standard. Approval of the relied-upon
control measures must be finalized
before EPA takes final action approving
the attainment demonstration SIP.

a. Voluntary Mobile Source Emission
Reduction Programs

A voluntary mobile source emissions
reductions program (VMEP) is an
overall control strategy that attempts to
complement existing regulatory
programs through voluntary, non-
regulatory changes in local
transportation activities or changes in
in-use vehicle and engine composition.
Authority for our approval of the VMEP
is primarily grounded in section
110(a)(2) of the Act, as well as sections
182(g)(4)(A) and 108. Section 110(a)(2)
establishes that a SIP must include
“enforceable emissions limits and other
control measures, means or techniques
* * * as well as schedules and
timetables for compliance, as may be
necessary or appropriate to meet the
applicable requirements of this
chapter.”

In interpreting 110(a)(2) of the Act,
EPA issued a guidance document

entitled, “Guidance on Incorporating
Voluntary Mobile Source Emission
Reduction Programs in State
Implementation Plans (SIPs),”
Memorandum from Richard D. Wilson,
Acting Assistant Administrator for Air
and Radiation, dated October 24, 1997,
which allows for SIP credit for
voluntary measures. The Fifth Circuit
Court of Appeals upheld, as a
reasonable interpretation of the Act,
EPA’s VMEP policy and allowed the
State to consider estimated emissions
reductions from a VMEP in the Houston
area 1-hour ozone attainment
demonstration. See BCCA Appeal Group
v. EPA, 355 F.3d 817, 825 (5th Cir.
2003).

The EPA’s VMEP Guidance provides
a detailed framework for states to obtain
SIP emissions reduction credit for such
voluntary emissions reductions. EPA
guidance allows VMEP to provide a
maximum of 3% of the total future year
emissions reductions required to attain
the appropriate NAAQS. In addition,
states must identify and describe the
voluntary measures in a VMEP and
include supportable projections of
emissions reductions associated with
the measures. The state must also make
an enforceable commitment to monitor,
assess, and report on the
implementation and emissions effects of
the VMEPs, as well as to remedy timely
any shortfall in emissions reductions
that do not meet the projected levels.

The EPA guidance sets forth specific
minimum criteria for approval of
VMEPs into the SIP. The criteria specify
that VMEP emissions reductions be
quantifiable, surplus, enforceable,
permanent, and adequately supported.

The state must promptly assess and
backfill any shortfall pursuant to
enforceable commitments in the SIP in
the event that the projected emission
reductions are not achieved. In addition,
VMEPs must be consistent with
attainment of the standard and with the
RFP requirements and must not
interfere with other requirements of the
Act.

The NCTCOG, as the regional
metropolitan transportation planning
agency for the DFW area, has committed
to implement the projects and/or
programs outlined in the DFW VMEP
submittal. The estimated benefits listed
are calculated for the year 2009. The
NCTCOG will be responsible for
monitoring and reporting the emissions
reductions to the TCEQ. The NCTCOG,
through TCEQ, will cover any VMEP
shortfall (of the total 2.63 tpd of NOx
committed) by supplementing
additional Transportation Emission
Reduction Measures (TERMs). The
program areas that may be used to
remedy a shortfall are traffic signal
improvements; intelligent transportation
systems (ITS); and/or freeway and/or
arterial bottleneck removal. Texas
submitted adequate program
descriptions that project emissions
reductions attributable to each specific
voluntary program and included the
basis for the quantified emissions
reductions. The DFW VMEP will be
implemented in each of the nine
counties within the DFW area.

NCTCOG identified seven voluntary
programs that will aid in the
improvement of the DFW area’s air
quality, as described below. Table 11
lists the programs and projected credits:

TABLE 11.—VOLUNTARY MOBILE EMISSION REDUCTION PROGRAMS AND CREDITS CLAIMED

Program type

Clean VENICIE PrOGIam .......oiciiiieiiieie ettt ettt ettt et sae e et esan e e bt e s ne e e nae e nateensee s

Employee Trip Reduction
Locally Enforced Idling Restriction
Diesel Freight Idling Reduction Program

SmartWay Transport Demonstration Project ............
Public Agency Policy for Construction Equipment ...
AVIation EFfICIBNCIES .....coviiiiiiie e e e

B0 e L = =T =Y {1 €U PEPP

2009 NOx benefits | 2009 VOC benefits
0.24 0.05
0.43 0.28
0.62 0.02
0.33 0.01
0.00 0.00
0.06 0.01
0.95 0.24
2.63 0.61
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As stated above, the State commits to
evaluating each program to validate
estimated credits, to evaluating and
reporting on the program
implementation and results, and to
promptly remedy any credit shortfall.
The State also commits to additional
TERMs that can be substituted for any
shortfall in credit from the estimated
credits for VMEP. These include traffic
signal improvements, ITS; and/or
freeway and/or arterial bottleneck
removal.

EPA’s analysis of all the VMEP
measures shows that each creditable
measure is quantifiable. All VMEP
measures must be in place by March 1,
2009, in order to be relied on for
purposes of attainment by June 15,
2010. The emissions benefits for the
measures are calculated for 2009 and are
permanent as the NCTCOG is
responsible to monitor, assess, report on
future emissions reductions from the
measures and remedy any shortfall. The
reductions are surplus by not being
substitutes for mandatory, required
emissions reductions and are not being
counted in any other control strategy.
The SIP with voluntary measures is
enforceable because the State has
committed to fill any shortfall in credit,
thus any enforcement will be against the
State. Each measure is adequately
supported by personnel and program
resources for implementation. The
State’s goal is 2.63 tpd of NOx benefit
from the VMEP. Our detailed evaluation
of the State’s VMEP is in the TSD.

The DFW VMEP meets the criteria for
credit in the SIP. The State has shown
that the credits are quantifiable, surplus,
enforceable, permanent, adequately
supported, and consistent with the SIP
and the Act. We propose to approve the
VMEP into the DFW SIP and agree with
the projected NOx emissions reductions
of 2.63 tpd and the projected VOC
emissions reductions of 0.61 tpd from
the VMEP.

b. Transportation Control Measures
(TCMs)

TCMs are transportation related
projects or activities designed to reduce
on-road mobile source emissions.
Section 108 of the Act outlines
allowable types of TCMs. Federal
regulations at 40 CFR 93.101 define a
TCM as any measure that is specifically
identified and committed to in the
applicable implementation plan that is
either one of the types listed in section
108 of the Act, or any other measure for
the purposes of reducing emissions or
concentrations of air pollutants from
transportation sources by reducing
vehicle use or changing traffic flow or
congestion conditions.

Nonattainment areas may submit
TCMs as air quality control measures
into the SIP. TCMs used as an emissions
reductions control strategy must be
specific and enforceable as required by
the Act and EPA guidance. TCMs in the
SIP must include an identification of
each project, location, length of each
project (if applicable), a brief project
description, implementation date, and
emissions reductions for NOx and VOC.
(See “Transportation Control Measures:
State Implementation Plan Guidance,”
September 1990 (EPA 450/2-89-020)).

The process for TCM selection and
inclusion in the SIP is based on
consideration of all potential measures
specified in section 108 of the Act and
other emerging transportation control
measures that may be reasonably
available for implementation and used
for emissions reductions. The TCMs
identified through this process and
included in the SIP are contained and
funded in the region’s metropolitan
transportation plan and Transportation
Improvement Program. This ensures
that the TCMs were properly adopted,
funded and received appropriate
approval. Inclusion of TCMs in the SIP
also shows evidence of a specific
schedule to plan, implement and
enforce the measures. EPA approved the
Texas TCM rule as a revision to the SIP
on December 5, 2002 (67 FR 72379).

The NCTCOG identified in Appendix
F of the SIP submittal TCMs for use as
a control strategy for attainment of the
ozone NAAQS. Appendix F of the

submittal lists seven categories of TCMs:

bicycle-pedestrian projects; grade
separation projects; high-occupancy
vehicle/managed lane projects;
intersection improvement projects; park
and ride projects; rail transit projects;
and vanpool projects. The TCMs have
been, or will be, implemented in the
nine-county DFW area. By the start of
the 2009 ozone season, the TCMs
should reduce NOx emissions in the
DFW area by 1.53 tpd and VOC
emissions by 1.61 tpd.

The State has shown that the DFW
TCMs meet the requirements of the Act
and applicable EPA guidance. The list
of TCMs provided in Appendix F of the
State’s submittal provides identification
of each project, location, length of each
project (if applicable), a brief project
description, completion/
implementation date, and emissions
reductions for NOx and VOCs. EPA’s
detailed evaluation of the approvability
of the State’s TCMs can be found in the
TSD to this action. EPA agrees that the
implementation of TCMs will reduce
NOx emissions in the DFW area by 1.53
tpd and VOC emissions by 1.61 tpd. We

therefore propose to approve the State’s
TCMs into the DFW SIP.

c. Measures Discussed in the April 23,
2008 Letter From TCEQ

Texas provided a letter on April 23,
2008 supplementing the information in
the May 2007 SIP. Below we discuss
two of the issues raised in the letter
(TERP and DERCs) in detail as these
have significantly impacted our review
of the modeling and weight of evidence
as discussed in section V-B.

i. Texas Emission Reduction Plan
(TERP)

TERP is a discretionary economic
incentive program (EIP) providing
economic incentives to reduce
emissions. Although TERP is composed
of several different components, the part
of the plan that EPA approved into the
Texas SIP is the diesel emission
reduction program. See 66 FR 57160
(November 14, 2001). The approved
TERP program is a grant program,
unique to Texas, that provides funds
through TCEQ in a variety of categories,
including emissions reduction incentive
grants, rebate grants (including grants
for small businesses), and heavy and
light duty motor vehicle purchase or
lease programs, all with the goal of
improving air quality in Texas.
Examples of TERP programs include
assisting small businesses in purchasing
lower-emission diesel vehicles, helping
school districts to reduce emissions
from school buses, and providing funds
to support research and development of
pollution-reducing technology. TERP is
available to all public and private fleet
operators that operate qualifying
equipment in any of the ozone
nonattainment counties within the
State, including the nine that comprise
the DFW area.

State rules that govern TCEQ
administration of TERP were approved
into the SIP on August 19, 2005, at 70
FR 48647. The State’s previous
methodologies for determining
emissions reductions from this type of
program have been found acceptable by
EPA.

Texas twice submitted TERP
estimated emission reductions within
the DFW area for approval into the DFW
SIP. The first submission, on May 13,
2005, has not previously been approved
into the SIP as SIP credit, but DFW has
received air quality benefits from the
emissions reductions achieved. This
first plan submitted calculations based
upon legislative funding that projected
NOx emissions reductions of 22.2 tpd
from TERP, which would be achieved
by June 15, 2007. To date however, the
State has shown that only 18.45 tpd of
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the calculated 22.2 tpd NOx emissions
reductions have occurred, leaving a
shortfall of 3.75 tpd.4 As explained
below, this shortfall of 3.75 tpd TERP
SIP credit will be addressed and
corrected by March 1, 2009.

The second plan, submitted on April
23, 2008, projected NOx emissions
reductions of 14.2 tpd from TERP,
which would be achieved by March 1,
2009. The amount of TERP credit
allocated to DFW is predicated on the
funding formula set up by the Texas
Legislature. For the 2008/2009
biennium, the Texas Legislature fully
funded TERP in the amount of
$297,144,243. TCEQ will award these
TERP grants based on program criteria ®
and it is possible to project NOx
emissions reductions to occur by March
1, 2009, by using an estimated funding
allotment for the DFW area. For
example, if 50% of the available 2008
funds and 70% of the 2009 funds are
used for projects in DFW, the 3.75 tpd
shortfall noted above will be corrected,
and an additional 14.2 tpd reduction in
NOx emissions can be expected.®

The emissions reductions projected
for the 2008/2009 TERP are quantifiable,
as they are projected to reduce NOx by
14.2 tpd by March 1, 2009.7 This
measure is surplus, as it will be used to
fund projects that are not otherwise
required under the Act or the Federally-
approved SIP. The measure is
permanent, because the average project
life extends beyond the period in which
it is used in the applicable SIP
demonstration. TERP is fully funded by
the Texas Legislature and has a history

4 The shortfall was the result of an error in
calculations.

5Rather than allocating funds among a subset of
eligible (nonattainment) counties, the State will
allocate based on the cost effectiveness of each
project.

6 FY08 TERP funds total approximately $146
million and nearly $40 million went to rebate
grants, a 3rd party grant and unfunded FY07
applications, leaving approximately $106 million
for FY08. As of May 22, 2008, the DFW area
implemented TERP projects totaling 18.45 tpd, but
the May 13, 2005 submission projected 22.2 tpd
(22.2—18.45 = 3.75). Assuming $6,000/ton, 250
days/yr and 7 yr project life, it will cost approx.
$39,375,000 to correct the May 13, 2005 submission
TERP deficiency (6,000 x 250 X 7) X 3.75 =
39,375,000. The applications submitted to TCEQ for
projects in DFW for FY08 were approximately $94.5
million. Subtract the May 13, 2005 submission
shortfall ($94,500,000 — $39,375,000) and we are left
with approximately $55,125,000. Divide by the
(6,000 x 250 x 7) to estimate tons reduced by
projects for the applications submitted
($55,125,000/10,500,000 = 5.25 tpd for the FY08
applications. Of the projected 14.2 tpd: 14.2 —5.25
= 8.95 tpd, (6,000 x 250 x 7) x 8.95 = $93,975,000.
Thus, the DFW goal for project applications for
FY09 is approximately $93,975,000.

7 TCEQ cannot award funds for the FY2009
applications prior to September 1, 2008, but the
grant application process could begin prior to that
date.

of adequate personnel and resources to
implement the program. The TCEQ is
obligated to monitor, assess and report
on the implementation of TERP to the
Texas Legislature. Annual reports
document, by area, the total number of
tons reduced, tons reduced per year,
average cost per ton, grant recipients
and type of project funded. During the
first grant cycle for 2008, which
spanned January through April, TCEQ
received applications for the DFW area
requesting a total of approximately
$94.5 million, which exceeds the 2008
target projected in the April 23, 2008
supplemental letter (see the docket) and
is unprecedented for the DFW area.
Projected reductions are calculated
based on “cost per ton” of previous
projects. The cost cited by the TCEQ
and used in this estimation is $6,000/
ton. Historically, TERP has provided
NOx reductions in DFW with costs
averaging less than $4500/ton, and the
most recent average costs are under
$4000/ton. We have reviewed the
information submitted to us (including
TCEQ’s April 2, 2008 TERP summary),
and we agree with the State’s cost per
ton analysis. We believe that the
assumptions used to project emissions
reductions from the TERP are
conservative, and reasonable for
achieving improvements in air quality.
Projects funded by TERP in the DFW
area will reduce NOx emissions by
March 1, 2009, and will contribute
toward attainment of the 8-hour ozone
NAAQS by the area’s attainment date.
We are proposing to approve that the
TERP program will achieve NOx
emissions reductions of 22.2 tpd and
14.2 tpd, based on the May 13, 2005 and
the April 23, 2008 submittals combined.

ii. Discrete Emission Credits (DECs)

A DEC represents one ton of certified
emissions reductions generated over a
discrete time period. DECs can be
generated by discrete reductions in
criteria pollutants, with the exception of
lead, from stationary, area or mobile
sources statewide. When a stationary or
area source generates a DEC it is known
as a discrete emission reduction credit
(DERC); when a mobile source generates
a DEC it is known as a mobile discrete
emission reduction credit (MDERC). The
use of the term “DERC” collectively
refers to DERCs and MDERCs unless
specifically stated as only applying to
stationary DECs. Once certified by the
TCEQ, a DERC can either be banked for
future use or used by a source for a
variety of uses, including to exceed
allowable permit limits, and to meet SIP
requirements under 30 TAC Chapters
114, 115, and 117. The authority to
generate and use DERCs within Texas is

found at 30 TAC Chapter 101,
Subchapter H, Division 4—Discrete
Emission Credit Banking and Trading
(the DERC rule). EPA granted final
conditional approval of the Texas DERC
rule on September 6, 2006 (71 FR
52703).8

Since the use of DERCs will increase
emissions in an area, the DFW
attainment demonstration must account
for the possibility that all DERCs will be
used in the nonattainment area (See
section 12.5(d) of EPA Guidance
entitled “Improving Air Quality with
Economic Incentive Programs,” EPA—
452/R-01-001, January 2001 (Economic
Incentive Program (EIP) Guidance)). The
TCEQ Emissions Bank currently has
20.4 tpd of DFW NOx DERCs. The DFW
attainment demonstration
photochemical modeling accounted for
the possibility that all 20.4 tpd credits
would be used in the attainment year.
Section 16.15 of EPA’s EIP Guidance
provides that States may use an
alternative to predicting that all DERCs
will be used in the attainment year by
establishing an enforceable mechanism
to restrict the use of banked emission
reductions to ensure attainment goals.
TCEQ determined that restricting the
use of DERCs to no more than 3.2 tpd
would provide for attainment and be
consistent with the flexibility of the
DERC program. In a letter dated April
23, 2008, TCEQ provided economic and
photochemical sensitivity analyses
supportive of this enforceable
mechanism.

Our proposed approval of the 8-hour
DFW SIP is conditioned on the TCEQ
submitting a complete SIP revision that
provides a 3.2 tpd restriction on the
amount of DERGCs available for use in
DFW beginning March 1, 2009. The SIP
revision may provide that the amount of
DERGC:s available for use beginning
January 1, 2010, could increase above
3.2 tpd if the revision provides an
enforceable mechanism and a
justification that the increase is
consistent with attainment and
maintenance of the 1997 8-hour ozone
standard. In a letter dated June 13, 2008,
TCEQ committed to adopting these
conditions. Specifically, the TCEQ
committed to submitting a SIP revision
for the DERC rule that adopts the
necessary enforceable mechanism no
later than March 1, 2009. If Texas
intends to allow for more than 3.2 tpd
of DERGCs to be used beginning January

8 TCEQ submitted revisions to the DERC rule as
a SIP revision on October 24, 2006. The revisions
included the changes to address our conditional
approval and other revisions identified in Texas
Senate Bill 784. EPA is currently evaluating
whether the SIP revision satisfies the conditional
approval commitments.
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1, 2010, then the SIP revision must also
provide appropriate limits on the use of
DERGCs and a detailed justification
explaining how the future adjustments
to the allowed DERC usage will be
consistent with continued attainment of
the 8-hour ozone standard. The
justification must provide sufficient
detail such that the public can be
assured that attainment will continue to
be projected in future years. The
justification and methodology for any
increase in allowable DERC usage must
be fully identified in the TCEQ
rulemaking and SIP submittal process.

The SIP revision submitted by March
1, 2009, must adequately provide for
continued attainment, and include the
justification and/or methodology used
by TCEQ to increase the amount of
DERCs allowed for use in DFW starting
in calendar year 2010. The justification
provided by TCEQ must satisfy section
110(1) of the Act and demonstrate that
the increase will not interfere with
attainment or any other applicable
measure of the Act. The analysis to
satisfy section 110(1) will need to
address both quantity and spatial
allocation impacts of increased DERC
usage on ozone levels.

We will also consider whether TCEQ
restricted allowable DERC usage to 3.2
tpd consistent with the attainment
demonstration for the year 2009. The
DERC rule enables the TCEQ Executive
Director (ED) to approve Notice of Intent
to Use Forms up to 90 days prior to the
use period. Therefore, it is possible that
the ED could approve the use of DERCs
for a time period including March 1,
2009 and any time thereafter, before the
3.2 tpd restriction has been adopted by
the TCEQ and submitted as a SIP
revision. At the time EPA takes final
action on the proposed conditional
approval, EPA will review all Notice of
Intent to Use Forms that have been
approved for use in 2009 to ensure that
the total amount of DERCs approved for
use beginning on March 1, 2009 does
not exceed 3.2 tpd.

E. Reasonably Available Control
Measures (RACM)

The RACM requirement applies to all
nonattainment areas that are required to
submit an attainment demonstration.
Section 172(c)(1) of the Act requires
SIPs to provide for the implementation
of all RACM as expeditiously as
practicable and for attainment of the
standard. EPA interpreted the RACM
requirements of 172(c)(1) in the General
Preamble to the Act’s 1990
Amendments (April 16, 1992, 57 FR
13498) as imposing a duty on States to
consider all available control measures
and to adopt and implement such

measures as are reasonably available for
implementation in the particular
nonattainment area. EPA also issued a
memorandum reaffirming its position
on this topic, “Guidance on the
Reasonably Available Control Measures
(RACM) Requirement and Attainment
Demonstration Submissions for Ozone
Nonattainment Areas,” John S. Seitz,
Director, Office of Air Quality Planning
and Standards, dated November 30,
1999. In addition, measures available for
implementation in the nonattainment
area that could not be implemented on
a schedule that would advance the
attainment date in the area would not be
considered by EPA as reasonable to
require for implementation. EPA
indicated that a State could reject
certain measures as not reasonably
available for various reasons related to
local conditions. A state could include
area-specific reasons for rejecting a
measure as RACM, such as the measure
would not advance the attainment date,
or was not technologically and
economically feasible. Although EPA
encourages areas to implement available
RACM measures as potentially cost-
effective methods to achieve emissions
reductions in the short term, EPA does
not believe that section 172(c)(1)
requires implementation of potential
RACM measures that either require
costly implementation efforts or
produce relatively small emissions
reductions that will not be sufficient to
allow the area to achieve attainment in
advance of full implementation of all
other required measures.

The TCEQ provided the DFW RACM
analysis in Appendices K, L and M of
the SIP submittal. Texas evaluated
control strategies for NOx and VOC
emissions, from area, point and mobile
(on-road and non-road) sources. The
candidate strategies were identified by
reviewing documents published by
multi-state air planning organizations,
EPA documents, and proposed and
approved control strategies for
nonattainment areas in other states (see
list in the TSD). As discussed in
Chapters 2 and 3 of the SIP submittal,
sensitivity analyses and the
photochemical modeling indicate that
DFW ozone is more responsive to NOx
reductions than VOC reductions. Based
upon the analyses and modeling, only
large reductions of VOC emissions, over
100 tpd, would advance the attainment
date in DFW. We were unable to
identify any additional available
evaluated measures that cumulatively
would provide 100 tpd in VOC
emissions reductions and thus, advance
the attainment date for the DFW area.
Many measures to reduce VOCs are

already in place, through state and
Federal mobile source programs and
rules to reformulate solvents, including
the recently published Federal rules for
Architectural and Industrial Coatings
(73 FR 15604, March 24, 2008), which
Texas estimates could reduce VOC
emissions in the DFW area by 12.5 tpd.
On November 15, 2006, TCEQ extended
the VOC RACT requirements to include
all nine counties in the DFW area; we
are acting on these measures in a
separate rulemaking, though in Section
VI we are evaluating whether these rules
implement RACT. Our analysis showed
that the State already is controlling the
significant VOC stationary and mobile
sources to RACM levels in the specific
DFW area. For more detail, see the TSD.

The majority of NOx emissions in the
DFW area come from mobile sources
and industrial processes; emissions of
NOx have been reduced to a large extent
with controls on EGUs and improved
mobile source programs. Our evaluation
of Texas’ modeling analyses found that
NOx reductions of at least 40 tpd would
be needed to advance the attainment
date by one year. This is because at least
40 tpd of reductions will occur in the
last year of the plan. We were unable to
identify any additional evaluated
measures that cumulatively would
provide 40 tpd in NOx emissions
reductions and thus, potentially
advance the attainment date for the
DFW area. Many NOx control measures
are already in place in the nine counties
and in the eastern half of Texas. Texas
extended the NOx RACT requirements
to include all of the nine counties.
Texas adopted new NOx control
measures for ICI Sources (brick, ceramic
and lime kilns; glass melting furnaces,
etc); EGFs; Cement Kilns; and Stationary
Internal Combustion (IC) Engines (gas-
fired, diesel and dual-fuel) in the nine
counties. Texas also adopted new NOx
control measures for East Texas
Combustion Sources located outside of
the DFW area.

We also reviewed whether there were
any additional available evaluated
strategies to reduce NOx emissions from
mobile sources. Our analysis showed
that the State SIP has in place TCMs,
VMEP, TERP, ACT and a motor vehicle
I/M program. Several of the measures on
the State’s list are already covered under
the TCMs, VMEP, TERP and ACT
programs and several other measures are
being implemented by various cities
within the DFW area. Our analysis
showed that the State is controlling the
significant NOx stationary and mobile
sources to RACM levels.

The State estimated that NOx
emissions reductions of approximately
23 tpd from point sources and
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approximately 20 tpd from fleet
turnover will be in place in the DFW
area by March 1, 2009. Given the control
strategies already in place for the DFW
area, any additional available measures
would not advance attainment.
Moreover, we note that in order to
advance attainment by a year (i.e., by
June 15, 2009), the State would have
had to implement any additional control
measures needed for attainment by the
beginning of the 2008 ozone season,
which has already passed. Thus, at this
time, it would be impossible to
implement additional controls that
would advance attainment. EPA has
reviewed the RACM analysis provided
in the SIP submittal for the DFW area
and believes that the State has included
sufficient documentation concerning the
rejection of certain available measures
as RACM for the DFW area.

We propose that any other available
evaluated measures are not reasonably
available for the DFW area, because they
are either economically and/or
technically infeasible, or would not
produce emissions reductions sufficient
to advance the attainment date in the
DFW area and, therefore, should not be
considered RACM. For more
information, see the TSD.

F. Failure-to-Attain Contingency
Measures Plan

Section 172(c)(9) of the Act requires
nonattainment SIPs to provide for a
contingency plan that will take effect
without further action by the State or
EPA if an area fails to attain the
standard by the applicable date. While
the Act does not specify the type of
measures or quantity of emissions
reductions required, EPA provided
guidance on contingency plans in the
General Preamble (57 FR 13498, 13510).
See the TSD for a list of applicable
guidance documents.

EPA interprets sections 172 and 182
of the Act to require States with
moderate or above ozone nonattainment
areas to include contingency measures
to implement additional emission
reductions of 3% of the adjusted base
year inventory in the year following the
year in which the failure has been
identified. EPA based the 3%
recommendation in the General
Preamble on the fact that moderate and
above areas are generally required
through the ROP/RFP requirements to
achieve an average of 3% reduction per
year until they attain the NAAQS. The
state must specify the type of
contingency measures, the quantity of
emissions reductions, and show that the
measures can be implemented with no
further rulemaking and minimal further
action by the state.

For the failure-to-attain 1997 8-hour
ozone contingency measures plan,
Texas identified contingency measures
that were adopted for the 1-hour ozone
standard but never implemented. The
contingency measures include State
VOC rules approved by EPA in the
Texas SIP for Offset Lithographic
Printing at 30 TAC 115.449(c) (approved
April 6, 2000, 65 FR 18003, revised July
16, 2001, 66 FR 36917), Degassing or
Cleaning of Stationary, Marine, and
Transport Vessels at section 115.549(b)
(approved January 26, 1999, 64 FR
03841, revised February 27, 2008, 73 FR
10380) and Petroleum Dry Cleaning at
section 115.559(a) (approved January
26, 1999, 64 FR 03841, revised February
27, 2008, 73 FR 10383). Our review of
the May 30, 2007 SIP revision indicates
that the failure-to-attain 1997 8-hour
ozone contingency measures plan does
not identify sufficient measures to
achieve additional emissions reductions
of 3% of the emissions in the adjusted
1999 base year emissions inventory, as
required by our interpretation of the Act
(see EPA’s General Preamble at 57 FR
13498, 13510). Rather, the identified
controls would only achieve 0.35%
reduction.

Texas provided a commitment letter,
which identifies contingency measures
that the State will recommend for
adoption through rulemaking and has
committed to submit to EPA no later
than March 1, 2009 as a SIP revision
(see letter of June 13, 2008, in the
docket) adopted rules that could achieve
the additional reduction, providing a
total of 3%, for the failure-to-attain
contingency measure plan. The
commitment letter states that Texas will
adopt and submit no later than March
1, 2009 to EPA as a SIP revision, subject
to the SIP public participation
requirements and commission approval,
a revised failure-to-attain 1997 8-hour
ozone contingency measures plan that
would include the Federal Motor
Vehicle Control programs (FMVCP)
occurring after the 2009 ozone season,
in addition to the already-identified
VOC rules described above. The FMVCP
requires controls on both on- and non-
road motor vehicles, providing
emissions reductions as the fleet is
replaced with newer vehicles (turns
over). Texas’ April 23, 2008 letter
estimates projected emissions
reductions attributed to this 2009-2010
fleet turnover from mobile sources
occurring after the 2009 ozone season to
be approximately 20.78 tpd of NOx and
4.86 tpd of VOCs. The emissions
inventory from this attainment
demonstration SIP submittal, which
uses 1999 as the base year, estimates

emissions from anthropogenic sources
are 754.56 tpd NOx and 520.08 tpd
VOC. Texas projects the 2009-2010 fleet
turnover reductions alone will provide
a 2.75% reduction of NOx and a 0.93%
reduction of VOC from the 1999 base
year emissions. Texas also estimates
that the contingency measures
identified in the May 30, 2007 submittal
provide a cumulative total of 1.8 tpd
VOC reductions.

We have reviewed the May 30, 2007,
SIP revision and the State’s commitment
and determined that the VOC and fleet
turnover control measures identified are
specific and that the VOC measures are
enforceable because they are approved
into the SIP and will become effective
if the area fails to attain the standard by
the applicable date. We have
determined that the quantity of
emissions reductions exceeds 3% of the
1999 base year emissions inventory
based upon Texas’ estimate that the
2009-2010 fleet turnover reductions
will provide a 2.75% reduction of NOx
and a 0.93% reduction of VOC from the
1999 inventory. We agree with the
State’s projected emissions reductions.
We believe Federal measures already
scheduled for implementation and not
relied upon in the attainment
demonstration are appropriate
contingency measures (Phase 2 Rule, 70
FR 71612, 71651).

Therefore, we are proposing that the
contingency measures identified in the
SIP submittal and in the State’s
commitment letter would meet Federal
requirements for a 1997 8-hour ozone
failure-to-attain contingency measures
plan. We are proposing to approve the
1997 8-hour ozone failure-to-attain
contingency measures plan for the DFW
area, contingent upon the State’s
adoption of and submittal to EPA, of a
new failure-to-attain contingency
measures plan that includes the above-
described VOC rules and the additional
described control measure, fleet
turnover from mobile sources after the
2009 ozone season. If Texas submits a
revised failure-to-attain 1997 8-hour
ozone contingency measures plan that
includes the specifically identified
measures, i.e., the VOC rules and fleet
turnover after 2009 from mobile sources,
we will move forward with a final full
approval of the 1997 8-hour ozone
failure-to-attain contingency measure
SIP for the DFW area. Any comments
concerning whether these four measures
are sufficient to meet the failure-to-
attain contingency measure requirement
should be raised at this time. EPA does
not plan to provide an additional
opportunity for comment unless the
State modifies these measures or
submits a failure-to-attain contingency



Federal Register/Vol. 73, No. 135/Monday, July 14, 2008 /Proposed Rules

40225

measures plan relying on other
measures. Because the failure-to-attain
contingency measure SIP is a necessary
component of the attainment
demonstration, if Texas fails to submit
such a SIP revision, we cannot move
forward with a final conditional
approval action on the DFW 1997
8-hour ozone attainment demonstration
SIP, as we have also proposed in this
notice.

G. Attainment Motor Vehicle Emission
Budgets (MVEBs)

The 1997 8-hour ozone attainment
demonstration SIP must include MVEBs
for transportation conformity purposes.
Conformity to a SIP means that
transportation activities will not
produce new air quality violations,
worsen existing violations, or delay
timely attainment of the NAAQS. It is a
process required by section 176(c) of the
Act for ensuring that the effects of
emissions from all on-road sources are
consistent with attainment of the
standard. EPA’s transportation
conformity rules at 40 CFR 93 require
that transportation plans and related
projects result in emissions that do not
exceed the MVEB established in the SIP.
The attainment year established in the
DFW 1997 8-hour ozone attainment
demonstration SIP is the calendar year
of the final ozone season for
determining attainment, which is 2009.
See 40 CFR 93.118(b).

The attainment MVEB is the level of
total allowable on-road emissions
established by the control strategy
implementation plan. Ozone attainment
demonstrations must include the
estimates of motor vehicle VOC and
NOx emissions that are consistent with
attainment, which then act as a budget
or ceiling for the purposes of
determining whether transportation
plans, programs, and projects conform
to the attainment demonstration SIP. In
this case, the attainment MVEBs set the
maximum level of on-road emissions
that can be produced in 2009, when
considered with emissions from all
other sources, which demonstrate
attainment of the 1997 8-hour ozone
NAAQS.

The 2009 attainment MVEBs
established by this plan and that the
EPA is proposing to incorporate into the
DFW SIP are listed in Table 12:

TABLE 12.—2009 DFW ATTAINMENT
MOTOR VEHICLE EMISSIONS BUDG-
ETS (TPD)

Pollutant 2009

186.81

TABLE 12.—2009 DFW ATTAINMENT
MOTOR VEHICLE EMISSIONS BUDG-
ETS (TPD)—Continued

Pollutant 2009

99.09

We found the 2009 attainment MVEBs
(also termed transportation conformity
budgets) “adequate” and on June 28,
2007, the availability of these budgets
was posted on EPA’s Web site for the
purpose of soliciting public comments.
The comment period closed on July 30,
2007, and we received no comments. On
March 21, 2008, we published the
Notice of Adequacy Determination for
these attainment MVEBs (73 FR 15152).
Once determined adequate, these
attainment MVEBs must be used in
future DFW transportation conformity
determinations.

The attainment budget represents the
on-road mobile source emissions that
have been modeled for the attainment
demonstration. The budget reflects all of
the on-road control measures in that
demonstration. We believe that the
MVEBs are consistent with all
applicable SIP requirements and thus
are proposing to approve adoption of
the 2009 attainment MVEBs into the
DFW 1997 8-hour ozone attainment
demonstration SIP. All future
transportation improvement programs,
projects and plans for the DFW area will
need to show conformity to the budgets
in this plan.

H. Section 110(1) Analysis

Section 110(l) of the Act precludes
EPA from approving a revision of a plan
if the revision would interfere with any
applicable requirement concerning
attainment and RFP (as defined in
section 171), or any other applicable
requirement of the Act. EPA interprets
section 110(1) to allow substitution of a
control measure in the SIP with a
different control measure if the new
measure will accomplish new and
contemporaneous emissions reductions
to offset the loss of the control measure
being removed from the SIP. We also
ensure that air quality will not degrade
and that progress toward attainment
will continue as EPA promulgates
revised ozone standards.

As of 2006, the DFW area is
monitoring attainment of the 1-hour
ozone standard (now revoked. See Phase
I Rule, 69 FR 23951). Measures from the
2000 1-hour SIP have been approved
into the SIP and remain enforceable,
with one exception. The Texas
Legislature caused the statewide
residential water heater emission
standards to be relaxed in 2005 due to

the inability of water heater
manufacturers to supply units
compliant with the rule. Therefore, the
more stringent rule was never
implemented. TCEQ requested that this
measure be revised in the SIP and
substituted with new and
contemporaneous reductions of NOx
emissions from the TERP program that
were in excess of those required by the
April 27, 2005 DFW 5% IOP SIP. EPA
agrees with the State rationale. EPA and
the State projected NOx reductions of
0.5 tpd from the State’s residential water
heater rule in the DFW area. The
reductions from the TERP program in
the DFW 5% IOP SIP were projected to
provide 22.2 tpd in NOx emissions
reductions, or an excess of 4.23 tpd over
the 5% IOP. The actual NOx emissions
reductions achieved however, were
18.45 tpd (22.2—18.45 = 3.75 tpd). Even
with this change in the projected
emissions reductions of NOx in the IOP
Plan, however, the projected NOx
reductions used to make up for the
revision of the residential water heater
rule are nearly met (4.23 —3.75 = 0.48).
And, per the discussion in section III-
C above, the shortfall of 0.02 tpd needed
to make up for the revised residential
water heater rule is projected to occur.

In summary, the State adopted the
water heater rule for the purpose of
contributing to attainment of the 1-hour
NAAQS. The emission standards in the
rule were made less stringent due to
technical infeasibility. The DFW area
has monitored attainment of the 1-hour
NAAQS. TCEQ substituted new and
contemporaneous reductions of NOx
emissions from the TERP program. In
addition, Texas has demonstrated
attainment of the 1997 8-hour NAAQS
using the revised water heater rule. We
therefore are proposing to find that the
revised State rule for residential water
heaters meets section 110(1) of the Act
for the DFW area.

VI. Reasonably Available Control
Technology (RACT)

Sections 172(c)(1) and 182 of the Act
require areas that are classified as
moderate or above for ozone
nonattainment to adopt Reasonably
Available Control Technology (RACT)
requirements for sources that are subject
to Control Techniques Guidelines
(CTGs) issued by EPA and for “major
sources”’ of VOC and NOx, which are
ozone precursors. See 42 U.S.C. sections
7502(c)(1) and 7511a(b) and (f). RACT is
defined as the lowest emissions
limitation that a particular source is
capable of meeting by the application of
control technology that is reasonably
available considering technological and
economic feasibility (44 FR 53762,
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September 17, 1979). A CTG provides
information on the available controls for
a source category and provides a
“presumptive norm” RACT. In this
action, EPA is addressing RACT for
VOCs in the DFW area for the 1997
8-hour ozone standard, and for the
1-hour standard; RACT for NOx in DFW
will be addressed in a separate
rulemaking.

EPA published the 8-hour ozone
designations and the Phase 1 Rule for
implementing the 8-hour ozone
standard and the designations for the
8-hour ozone standard on April 30, 2004
(69 FR 23858 and 69 FR 23951,
respectively). At the time of designation,
DFW was a nonattainment area for the
1-hour ozone standard and had two
outstanding 1-hour ozone obligations:
(1) The area did not have an approved
1-hour ozone attainment demonstration;
and (2) the area did not have approved
RACT requirements for VOC emissions
(VOC RACT). All other 1-hour
requirements were approved. For
additional information, see the TSD.

According to EPA’s Phase 2 Rule (70
FR 71612, November 29, 2005), areas
classified as moderate nonattainment or
higher must submit a demonstration, as
a revision to the SIP, that their current
rules fulfill 1997 8-hour ozone RACT
requirements for all CTG categories and
all major non-CTG sources. Since DFW
is classified as moderate for the 1997
8-hour ozone standard, for purposes of
meeting the 8-hour RACT requirement,
the DFW area must demonstrate RACT
level controls for sources covered by a
CTG document, and for each major non-
CTG source (100 tpy or greater potential
to emit). The Phase 2 Rule, section IV.G
states, in part, that where a RACT SIP
is required, State SIPs implementing the
8-hour standard generally must assure
that RACT is met, either through a
certification that previously required
RACT controls represent RACT for
8-hour implementation purposes or
through a new RACT determination.
The RACT SIP submitted by TCEQ
provides an analysis which
demonstrates how the DFW area meets
RACT requirements for the 1997 8-hour
ozone NAAQS. See the TSD for more
information about the State’s VOC
RACT analysis for DFW.

In addition, the Phase 1 Rule provides
that 1-hour ozone nonattainment areas
are required to adopt and implement
“applicable requirements” according to
the area’s classification under the 1-
hour ozone standard (see 40 CFR
51.905(a)(i)). The DFW area was still
classified as a serious nonattainment
area at the time of the 8-hour
designation and an outstanding
“applicable requirement”” for the DFW

area is VOC RACT. In the four core
counties, which comprised the 1-hour
ozone nonattainment areas, Texas
previously adopted rules to address
RACT requirements for all source
categories covered by EPA CTGs, and to
address major sources at the moderate
area major source threshold of 100 tpy.
The EPA approved these rules as
meeting VOC RACT for a moderate 1-
hour ozone nonattainment area (60 FR
12438). The reclassification of the area
from moderate to serious for the 1-hour
ozone standard, on February 18, 1998
(63 FR 8128), required Texas to ensure
that RACT was in place on non-CTG
sources down to 50 tpy. Texas
submitted a SIP to address this
requirement and we proposed to
approve the SIP submission as meeting
the 1-hour ozone serious area VOC
RACT requirements for the DFW 1-hour
ozone nonattainment area on January
18, 2001 (66 FR 4756). Although we
received no comments on that proposal,
we never took final action.

We are re-opening the comment
period on that proposed action for
1-hour ozone serious area RACT
requirements, and intend to take final
action on it in the same rulemaking
where we finalize action on the VOC
RACT 1997 8-hour ozone proposal. If
these proposed actions are finalized, the
DFW area will have fulfilled all of its
outstanding 1-hour ozone VOC RACT
obligations, and met the 1997 8-hour
ozone VOC RACT requirements.

The State’s submittal for the DFW
area for meeting the 1997 8-hour ozone
RACT requirement included, among
other things, the following two
components:

(a) A list of all CTG or ACT source
categories which matched those
categories with one or more
corresponding State rules which
implements RACT and the affected
sources in the nine counties,® and

(b) An analysis of RACT for all major
sources in the nine counties that are not
covered by a CTG or ACT and how these
are controlled to meet RACT.

9 An earlier VOC-related Texas rulemaking was

adopted on November 15, 2006, and submitted to
EPA on December 13, 2006, as a SIP revision, which
extended VOC control requirements to facilities
located in Ellis, Johnson, Kaufman, Parker, and
Rockwall counties. This rulemaking subjected
affected VOC sources in the five counties
mentioned above, to the same emissions limitation,
control, monitoring, testing, recordkeeping, and
reporting requirements in effect in the four core
counties. As a result of this action, which EPA is
proposing to approve in a separate action, these
new VOC control requirements will be consistent
for all nine counties in the DFW area. Approval of
VOC RACT for the DFW area is contingent upon
final approval of this related rulemaking, which
extends VOC controls from the four core counties
to the five additional counties.

Appendices to the SIP submittal
identified the sources and the currently
applicable controls, which EPA had
previously approved as meeting RACT
for the 1-hour standard, and included an
analysis of whether additional RACT
controls were required for both CTG and
non-CTG sources.

To ensure RACT was in place for all
major sources, the State first searched
its permitting database to identify all
sources that emit or have the potential
to emit at least 50 tpy of VOC in the
DFW 8-hour ozone nonattainment area.
The State then provided a list of each
major source in a source category
covered by a CTG/ACT and the State
VOC RACT Rule applicable to such
major sources. The State analyzed
whether the existing CTG/ACT VOC
RACT rules should be more stringent.
Second, the State listed potential major
sources in source categories possibly not
covered by a CTG/ACT, and the State
provided further technical analysis for
these.

The State’s RACT SIP analysis was
available for public comment prior to
adoption by the State. EPA evaluated
the following elements of TCEQ’s VOC
RACT SIP submittal for the DFW Area:

¢ State Rules Addressing VOC RACT
Requirements for Sources Covered by a
CTG/ACT.

¢ Potential Major VOC Emissions
Sources possibly not covered by a CTG/
ACT.

A list of documents used to support
our review and evaluation is available
in the TSD.

The State’s submittal included a table
of all of the CTG and ACT documents
that have been issued by EPA and the
corresponding State Rules, contained at
30 TAC 115, which establish RACT
rules for the sources identified in each
CTG or ACT. For two of the VOC source
categories (shipbuilding and rubber tire
manufacturing), TCEQ provided a
negative declaration certifying that there
are no sources of VOGs for those
categories in the DFW area. Texas
concluded that all other CTG sources
currently have RACT-level controls.

Since RACT can change over time as
new technology becomes available or
the cost of existing technology
decreases, it is important that states
review new technologies. As clarified in
EPA’s Phase 2 Rule, “States and other
interested parties should consider
available information that may
supplement the CTG and ACT
documents” (70 FR 71655). In
developing this submittal, TCEQ
reviewed new technologies and current
control technologies and methodologies
implemented as RACT in other ozone
nonattainment areas. TCEQ found that
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Texas’ VOC RACT rules for CTG/ACT
covered sources are consistent with or
more stringent than the current control
technologies and methodologies
implemented in other ozone
nonattainment areas, which were
determined to fulfill RACT
requirements. EPA agrees that the VOC
controls in place for DFW meet RACT.
Please see the TSD for additional
information and analysis.

As previously discussed, as part of
addressing moderate area 1-hour ozone
requirements, EPA approved the Texas
VOC rules implementing RACT for all
required CTG or ACT categories in the
four core counties and for major sources
emitting 100 tpy or more VOC. The
State extended the previously approved
moderate provisions to the five new
nonattainment counties, added as part
of the DFW 1997 8-hour ozone
nonattainment area. Additionally, the
State had adopted for the four core
counties, which comprised the 1-hour
nonattainment area, and we had
proposed to approve RACT rules for all
sources emitting 50 tpy or more VOC as
part of addressing the 1-hour serious
area requirements.

For the CTG/ACT categories, based on
EPA’s review of the State submittal, we
conclude that the VOC controls in place
meet RACT. EPA finds that a negative
declaration for two categories
(shipbuilding and rubber tire
manufacturing) in the DFW area is
appropriate. Based on (1) this analysis,
and (2) final approval of the rule
extending the CTG VOC controls
throughout the 9-county DFW area (see
footnote 9), EPA believes the DFW area
has met all the applicable requirements
to have VOC RACT rules for all CTG
sources.

The State’s submittal also included a
list of all potential major sources of VOC
emissions within source categories
possibly not covered by a CTG (or ACT)
in the DFW area, together with a
demonstration of how each source was
determined to fulfill RACT
requirements. Given its classification as
a moderate ozone nonattainment area,
TCEQ was required to ensure RACT is
in place for all sources that emit or have
the potential to emit at least 100 tpy
(section 182(d) of the Act). TCEQ looked
at sources with a potential to emit as
low as 50 tpy of VOC to ensure RACT
was in place for major sources not
covered by a CTG or ACT. The TCEQ’s
analysis shows how each major source
meets VOC RACT based on currently
applicable controls and why no
additional RACT controls should be
required.

The State identified 36 potentially
major sources of VOC emissions in the

DFW area, based on the 2002 emissions
inventory. Of these 36 potential sources,
20 were determined by TCEQ to be
covered by rules that meet RACT, and
one was shut down in 2004 (please see
the TSD). Based upon further analysis of
the remaining 15 sources, the State
determined that three of the sources
were not major sources. Their allowable
emissions are less than 100 tpy and
therefore are not subject to the RACT
requirements; these are two asphalt
roofing companies and a brick kiln.

Eleven of the 15 sources are major
sources, but fall within a source
category covered by the State’s VOC
RACT rules. One of the 11 sources,
Rock-Tenn Corporation, is subject to the
State’s VOC RACT paper coating rule.
The other 10 sources are subject to the
State’s VOC RACT vent gas rule: Dartco,
Chaparral Steel, Hensley Industries,
Johns Manville International, Owens-
Corning Waxahachie, Exide, Ex-Tex
LaPorte LP, TXU Generation Co,
Midlothian Energy, and Holcim. The
only comment the State received
regarding the need for additional VOC
RACT controls was that a thermal
oxidizer should be used to control VOC
emissions from the cement kiln.
However, a cost analysis of the use of
thermal oxidizers shows the cost to be
beyond RACT. Detailed cost information
is available in the TSD. The TCEQ’s
analysis shows that no additional RACT
controls are required.

The remaining source out of the
original 15 was determined to be major
and not within a source category
controlled by the State’s VOC RACT
rules: A beverage alcohol production
facility (Miller Brewing). Most of this
facility’s VOC emissions are fugitive
emissions due to product loss in the
packaging area. In its RACT
determination for Miller Brewing Co,
Texas stated, “VOC emissions are
controlled per BACT in NSR Permit No.
3133. Additional control for RACT is
not economically feasible” (TCEQ
Appendix J). These types of sources
have an economic incentive to operate
efficiently, in order to reduce leakage of
product, with the result in minimization
of VOC emissions. Therefore, EPA is
proposing to find that this beverage
alcohol production facility meets RACT.

EPA is proposing to find that the DFW
1997 8-hour ozone nonattainment area
SIP meets the VOC RACT requirements
based on current applicable rules for all
sources addressed by a CTG and all
major non-CTG sources. EPA proposes
to approve the State’s submittals
demonstrating that the DFW area meets
the VOC RACT requirements for the 1-
hour ozone standard and the 1997 8-
hour ozone standard.

VIL. Proposed Action

We propose to conditionally approve
the 1997 8-hour ozone attainment
demonstration SIP revision for the DFW
1997 8-hour ozone nonattainment area,
submitted by the State on May 30, 2007,
and supplemented on April 23, 2008.
Our proposed approval of the 8-hour
DFW SIP is conditioned on Texas
adopting and submitting to EPA prior to
March 2009, a complete SIP revision to
limit the use of DERCs, beginning March
1, 2009. Our proposed conditional
approval is contingent upon Texas
submitting the failure-to-attain
contingency measures plan SIP as
specified in this proposal prior to the
time EPA takes final action on the
attainment demonstration SIP. We are
proposing to find that all RACM for
VOC and NOx have been implemented
in the DFW area. We found the
attainment MVEBs to be adequate on
March 21, 2008 (73 FR 15152) and
propose to approve the 2009 attainment
MVEBs into the DFW SIP. We are
proposing to approve into the DFW SIP
the VMEP and TCMs submitted on May
30, 2007. We cannot finalize conditional
approval of the DFW 1997 8-hour ozone
attainment demonstration SIP unless
and until (1) the State meets the
contingency regarding the failure-to-
attain contingency measure requirement
as specified in this proposal, and (2) we
have approved the DFW RFP Plan and
all of the control strategies relied upon
in the attainment demonstration. The
control strategies are specifically listed
below:

a. The DFW area’s RFP plan,
associated MVEBs, and RFP
contingency measures;

b. The April 9, 2003, Alcoa Federal
Consent Decree;

c. The rich burn gas-fired engine rule
in the 33 counties east of DFW;

d. The DFW major source rule;

e. The DFW minor source rule;

f. The DFW gas-fired engine rule;

g. The DFW EGUs rule;

h. The DFW non-EGUs rule;

i. The Auxiliary steam boilers in the
5 counties;

j- The Stationary gas turbines rule in
the 5 counties;

k. The VOC Rules adopted on 11/15/
06 by TCEQ;

1. The DFW Energy Efficiencies
Program;

m. The Cement kiln rules;

n. The finding that DFW is meeting
RACM;

0. The VMEP;

p- The TCMs; and

g. The failure-to-attain Contingency
Measures Plan, revised as specifically
described today.
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r. An enforceable mechanism to limit
the use of DERGs, as specifically
described today.

We are taking action on a number of
the items listed above in separate
Federal Register actions.

We are proposing to approve that
VOC rules implemented in all nine
counties meet the RACT requirements.
These rules will result in emissions
reductions needed to help the DFW area
attain the 8-hour NAAQS for ozone.

EPA is proposing to approve and
conditionally approve these various
plans in accordance with section 110
and part D of the Act and EPA’s
regulations.

VIII. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
proposes to approve state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because

application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxides, Ozone, Reporting
and recordkeeping requirements,
Volatile organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: July 1, 2008.
Richard E. Greene,
Regional Administrator, Region 6.
[FR Doc. E8—15805 Filed 7-11-08; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-RO3-OAR-2008-0068; FRL-8691-4]

Approval and Promulgation of Air
Quality Implementation Plans;
Delaware; Control of Stationary
Combustion Turbine Electric
Generating Unit Emissions

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a State Implementation Plan (SIP)
revision submitted by the State of
Delaware. This revision pertains to
controlling nitrogen oxides emissions
from stationary combustion turbine
electric generating units. This action is
being taken under the Clean Air Act
(CAA).

DATES: Written comments must be
received on or before August 13, 2008.
ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
RO3-0AR-2008-0068 by one of the
following methods:

A. www.regulations.gov. Follow the
on-line instructions for submitting
comments.

B. E-mail: fernandez.cristina@epa.gov.

C. Mail: EPA-RO3-OAR-2008-0068,
Cristina Fernandez, Chief, Air Quality
Planning Branch, Mailcode 3AP21, U.S.
Environmental Protection Agency,
Region I1I, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

D. Hand Delivery: At the previously-
listed EPA Region Il address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-RO3-OAR-2008—
0068. EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or e-mail. The www.regulations.gov Web
site is an “anonymous access’’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an e-mail
comment directly to EPA without going
through www.regulations.gov, your e-
mail address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
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in hard copy during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the Delaware Department of
Natural Resources & Environmental
Control, 89 Kings Highway, P.O. Box
1401, Dover, Delaware 19903.

FOR FURTHER INFORMATION CONTACT:
Gerallyn Duke, (215) 814—2084, or by e-
mail at Duke.Gerallyn@epa.gov.
SUPPLEMENTARY INFORMATION: On
September 11, 2007, the Delaware
Department of Natural Resources and
Environmental Control (DNREC)
submitted to EPA a revision to its SIP
for Regulation 1148—Control of
Nitrogen Oxides (NOx) Emissions from
Stationary Combustion Turbine Electric
Generating Units.

I. Background

DNREC has identified large stationary
combustion turbines (CTs) as significant
contributors to the release of NOx,
which is a precursor to the formation of
ground-level ozone. Ozone poses a
significant threat to human health
especially to the young, the elderly, or
anyone with impaired ability to breathe,
as ozone harms the lungs.

CTs normally operate at peak times
for the demand for electricity. In
Delaware, peak times are in the summer
and coincide with hot and humid
weather conditions that are conducive
to the formation of ozone. By reducing
NOx emissions from CTs during the
ozone season, the likelihood that
Delaware’s air quality will exceed the
federal standards for ozone is reduced.
This regulation will affect six existing
CTs in Delaware, each with an installed
capacity of 1 megawatt (MW), none of
which currently operate with any NOx
pollution control equipment. These six
CTs emitted 2.21 tons of NOx per day
in 2002, which is the most recent year
for Delaware’s emissions inventory.
DNREC has determined that use of
water injection technology would
reduce NOx emissions by approximately
40 percent, or by 0.88 tons per day.
Water injection reduces the combustion
temperature and consequently reduces
NOx emissions. Delaware is part of the
Philadelphia-Wilmington-Atlantic City
ozone nonattainment area and it must
take regulatory actions to improve air
quality to meet the 8-Hour Ozone
National Ambient Air Quality Standard
(NAAQS) by 2010. This regulation is
one of many regulatory actions that
DNREC has undertaken in recent years
as part of its SIP which is a federal
requirement to show that Delaware’s air

quality will attain compliance with the
8-Hour Ozone NAAQS by 2010. No
inconsistencies or inadequacies
regarding EPA policy and the Clean Air
Act have been identified.

II. Summary of SIP Revision

Rregulation 1148—Control of NOx
Emissions from Stationary Combustion
Turbine Electric Generating Units
requires that an owner or operator of an
existing stationary combustion turbine
electric generating unit located in
Delaware with a base-load nameplate
capacity of 1 MW or greater must, by
May 1, 2009, either demonstrate that the
existing stationary combustion turbine
generating unit meets the emission
limits listed below or must install NOx
emission controls designed to meet
these limits: For CTs that burn gaseous
fuel—42 parts per million volume
(ppmv), corrected to 15 percent O, dry
basis NOx, and for CTs that burn liquid
fuel—88 ppmv NOx. Design of these
limits was based on anticipated NOx
emissions if water injection pollution
control equipment were installed.

The six CTs affected by this regulation
operate without any NOx pollution
control equipment, although they are
subject to regulations designed to
control NOx emissions. DNREC
determined that the six sources could
achieve significant reductions in their
NOx emissions through the use of water
injection equipment. Water injection is
a proven, feasible technology that has
been used in other states to reduce NOx
emissions.

This revision will reduce NOx
emissions from CTs by 40 percent, or by
0.88 tons per day to approximately 1.33
tons per day. Such a reduction will
significantly improve air quality,
particularly on days when CTs normally
operate, i.e., hot humid days and when
weather conditions are conducive to
forming ground-level ozone, and is one
of the many regulatory steps taken to
allow DNREC to attain the NAAQS by
2010.

III. Proposed Action

EPA is proposing to approve the
Delaware SIP revision for Control of
Stationary Combustion Turbine Electric
Generating Unit Emissions, which was
submitted on September 11, 2007. This
SIP revision will have a beneficial effect
on air quality in the Delaware portion of
the Philadelphia—Wilmington—
Atlantic City ozone nonattainment area.
EPA is soliciting public comments on
the issues discussed in this document.
These comments will be considered
before taking final action.

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
proposes to approve state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this proposed action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this proposed approval of
Delaware’s Stationary Combustion
Turbine Engine emissions rule does not
have tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
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located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Nitrogen dioxide,
Ozone, Reporting and recordkeeping
requirements.
Authority: 42 U.S.C. 7401 et seq.

Dated: July 1, 2008.
Donald S. Welsh,
Regional Administrator, Region III.
[FR Doc. E8—16018 Filed 7-11-08; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 59
[EPA-HQ-OAR-2008-0411; FRL-8689-5]
RIN 2060-AP01

Consumer and Commercial Products:
Control Techniques Guidelines in Lieu
of Regulations for Miscellaneous Metal
Products Coatings, Plastic Parts
Coatings, Auto and Light-Duty Truck
Assembly Coatings, Fiberglass Boat
Manufacturing Materials, and
Miscellaneous Industrial Adhesives

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule; proposed
determination and availability of draft
control techniques guidelines.

SUMMARY: Pursuant to section
183(e)(3)(C) of the Clean Air Act, EPA
proposes to determine that control
techniques guidelines will be
substantially as effective as national
regulations in reducing emissions of
volatile organic compounds in ozone
national ambient air quality standard
nonattainment areas from the following
five product categories: Miscellaneous
metal products coatings, plastic parts
coatings, auto and light-duty truck
assembly coatings, fiberglass boat
manufacturing materials, and
miscellaneous industrial adhesives.
Based on this determination, we may
issue control techniques guidelines in
lieu of national regulations covering
these product categories. We have
prepared draft control techniques
guidelines for the control of volatile
organic compound emissions from each
of the product categories covered by this
proposed determination. Once finalized,
these control techniques guidelines will
provide guidance to the States
concerning EPA’s recommendations for
reasonably available control technology-

level controls for these product
categories. We further propose to take
final action to list the five Group IV
consumer and commercial product
categories addressed in this notice
pursuant to Clean Air Act section
183(e).

DATES: Comments: Written comments
on this proposed action must be
received by August 13, 2008, unless a
public hearing is requested by July 24,
2008. If a hearing is requested on this
proposed action, written comments
must be received by August 28, 2008.
We are also soliciting written comments
on the draft control techniques
guidelines (CTG), and those comments
must be submitted within the comment
period for this proposed determination.

Public Hearing. If anyone contacts
EPA requesting to speak at a public
hearing concerning this proposed
determination by July 24, 2008, we will
hold a public hearing on July 29, 2008.
The substance of any such hearing will
be limited solely to EPA’s proposed
determination under Clean Air Act
(CAA) section 183(e)(3)(C) that the CTGs
covering the five Group IV product
categories will be substantially as
effective as regulations in reducing
volatile organic compound (VOC)
emissions in ozone nonattainment areas.
Accordingly, if a commenter has no
objection to EPA’s proposed
determination under CAA section
183(e)(3)(C), but has comments on the
substance of a draft CTG, the commenter
should submit those comments in
writing.

ADDRESSES: Submit your comments,
identified by applicable docket ID
number, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e E-mail: a-and-r-docket@epa.gov.

e Fax:(202) 566-1741.

e Mail: Comments concerning this
proposed Determination should be sent
to: Consumer and Commercial Products,
Group IV—Determination to Issue
Control Techniques Guidelines in Lieu
of Regulations, Docket No. EPA-HQ-
OAR-2008-0411.

Comments concerning any draft CTG
should be sent to the applicable docket,
as noted below: Consumer and
Commercial Products—Miscellaneous
Metal and Plastic Parts Coatings, Docket
No. EPA-HQ-OAR-2008—-0412;
Consumer and Commercial Products—
Auto and Light-Duty Truck Assembly
Coatings, Docket No. EPA-HQ-OAR-
2008-0413; Consumer and Commercial
Products—Fiberglass Boat
Manufacturing Materials, Docket No.

EPA-HQ-OAR-2008-0415; or
Consumer and Commercial Products—
Miscellaneous Industrial Adhesives,
Docket No. EPA-HQ-OAR-2008-0460,
Environmental Protection Agency, EPA
Docket Center, Mailcode 6102T, 1200
Pennsylvania Ave., NW, Washington,
DC 20460. Comments concerning the
draft revision of the Automobile
Topcoat Protocol, which is referenced in
the draft CTG for Auto and Light-Duty
Truck Coatings, should be sent to
Consumer and Commercial Products—
Auto and Light-Duty Truck Assembly
Coatings, Docket No. EPA-HQ-OAR-
2008-0413. Please include a total of two
copies.

e Hand Delivery: EPA Docket Center,
Public Reading Room, EPA West, Room
3334, 1301 Constitution Ave., NW.,
Washington, DC 20460. Such deliveries
are only accepted during the Docket’s
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
the applicable docket. EPA’s policy is
that all comments received will be
included in the public docket without
change and may be made available
online at http://www.regulations.gov,
including any personal information
provided, unless the comment includes
information claimed to be confidential
business information (CBI) or other
information whose disclosure is
restricted by statute. Do not submit
information that you consider to be CBI
or otherwise protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an ‘“‘anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Public Hearing. If a public hearing is
held, it will be held at 10 a.m. on July
29, 2008 at Building C on the EPA
campus in Research Triangle Park, NC,
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or at an alternate site nearby. Persons
interested in presenting oral testimony
must contact Ms. Joan C. Rogers, U.S.
EPA, Office of Air Quality Planning and
Standards, Sector Policies and Programs
Division, Natural Resources and
Commerce Group (E143-03), Research
Triangle Park, North Carolina 27711,
telephone number: (919) 541-4487, fax
number: (919) 541-3470, e-mail
address: rogers.joanc@epa.gov, no later
than July 24, 2008. Persons interested in
attending the public hearing must also
call Ms. Rogers to verify the time, date,
and location of the hearing. If no one
contacts Ms. Rogers by July 24, 2008
with a request to present oral testimony
at the hearing, we will cancel the
hearing.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically through http://
www.regulations.gov or in hard copy at
the EPA Docket Center, Public Reading
Room, EPA West, Room 3334, 1301

Constitution Ave., NW., Washington,
DC. The Public Reading Room is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the Air
Docket is (202) 566—1742.

FOR FURTHER INFORMATION CONTACT: For
information concerning the CAA section
183(e) consumer and commercial
products program, contact Mr. Bruce
Moore, U.S. EPA, Office of Air Quality
Planning and Standards, Sector Policies
and Programs Division, Natural
Resources and Commerce Group (E143-
03), Research Triangle Park, North
Carolina 27711, telephone number:
(919) 541-5460, fax number: (919) 541—
3470, e-mail address:
moore.bruce@epa.gov. For further
information on technical issues
concerning this proposed determination
and draft CTG for miscellaneous metal
and plastic parts coatings, or for
fiberglass boat manufacturing materials,
contact: Ms. Kaye Whitfield, U.S. EPA,
Office of Air Quality Planning and
Standards, Sector Policies and Programs
Division, Natural Resources and
Commerce Group (E143-03), Research
Triangle Park, North Carolina 27711,
telephone number: (919) 541-2509, fax
number: (919) 541-3470, e-mail
address: whitfield.kaye@epa.gov. For

further information on technical issues
concerning this proposed determination
and draft CTG for auto and light-duty
truck assembly coatings or the draft
revision of the Automobile Topcoat
Protocol, contact: Mr. Dave Salman, U.S.
EPA, Office of Air Quality Planning and
Standards, Sector Policies and Programs
Division, Coatings and Chemicals Group
(E143-01), Research Triangle Park,
North Carolina 27711, telephone
number: (919) 541-0859, fax number:
(919) 541-3470, e-mail address:
salman.dave@epa.gov. For further
information on technical issues
concerning this proposed determination
and draft CTG for miscellaneous
industrial adhesives, contact: Ms.
Martha Smith, U.S. EPA, Office of Air
Quality Planning and Standards, Sector
Policies and Programs Division, Natural
Resources and Commerce Group (E143—
03), Research Triangle Park, North
Carolina 27711, telephone number:
(919) 541-2421, fax number: (919) 541—
3470, e-mail address:
smith.martha@epa.gov.

SUPPLEMENTARY INFORMATION:

Entities Potentially Affected by This
Action. The entities potentially affected
by this action include industrial
facilities that use the respective
consumer and commercial products
covered in this action as follows:

Category

NAICS code 2

Examples of affected entities

Miscellaneous metal
parts coatings.

and plastic

Auto and light-duty truck assembly

331, 332, 333, 334, 336, 482, 811

336111, 336112, 336211

Facilities that manufacture and repair fabricated metal, machinery,
computer and electronic equipment, transportation equipment, rail
transportation equipment.

Automobile and light-duty truck assembly plants, producers of auto-

coatings. mobile and light-duty truck bodies.
Fiberglass boat manufacturing ma- | 336612 .........c.cccciiiiiiiiiiiiiiciee Boat building facilities.
terials.

Miscellaneous industrial adhesives

Federal Government
State, local and tribal government ..

316, 321, 326, 331, 332, 333, 334,
336, 337, 339, 482, 811.

Facilities that manu

chinery, computer

Not Affected.
State, local and triba

facture and repair leather and allied products,

wood products, plastic and rubber products, fabricated metal, ma-

and electronic equipment, transportation equip-

ment, furniture and related products, rail transportation equipment,
and facilities involved in miscellaneous manufacturing.

| regulatory agencies.

aNorth American Industry Classification System.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. To determine
whether your facility would be affected
by this action, you should examine the
applicable industry description in
sections IL.A, IILLA, IV.A, and V.A of this
notice. If you have any questions
regarding the applicability of this action
to a particular entity, consult the
appropriate EPA contact listed in the
FOR FURTHER INFORMATION CONTACT
section of this notice.

Preparation of Comments. Do not
submit information containing CBI to
EPA through http://www.regulations.gov
or e-mail. Send or deliver information
identified as CBI only to the following
address: Mr. Roberto Morales, OAQPS
Document Control Officer (C404—-02),
U.S. EPA, Office of Air Quality Planning
and Standards, Research Triangle Park,
North Carolina 27711, Attention: Docket
ID EPA-HQ-OAR-2008-0411, 0412,
0413, 0415, or 0460 (as applicable).
Clearly mark the part or all of the
information that you claim to be CBI.

For CBI information in a disk or CD—
ROM that you mail to EPA, mark the
outside of the disk or CD—-ROM as CBI
and then identify electronically within
the disk or CD-ROM the specific
information that is claimed as CBI. In
addition to one complete version of the
comment that includes information
claimed as CBI, a copy of the comment
that does not contain the information
claimed as CBI must be submitted for
inclusion in the public docket.
Information so marked will not be
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disclosed except in accordance with
procedures set forth in 40 CFR part 2.

World Wide Web (WWW). In addition
to being available in the docket, an
electronic copy of this proposed action
will also be available on the WWW
through the Technology Transfer
Network (TTN). Following signature, a
copy of this proposed action will be
posted on the TTN’s policy and
guidance page for newly proposed or
promulgated rules at the following
address: http://www.epa.gov/ttn/oarpg/.
The TTN provides information and
technology exchange in various areas of
air pollution control.

Organization of this Document. The
information presented in this notice is
organized as follows:

I. Background Information and Proposed
Determination
A. The Ozone Problem
B. Statutory and Regulatory Background
C. Significance of CTG
D. General Considerations in Determining
Whether a CTG Will Be Substantially as
Effective as a Regulation
E. Proposed Determination
F. Availability of Documents
II. Miscellaneous Metal and Plastic Parts
Coatings
A. Industry Characterization
B. Recommended Control Techniques
C. Impacts of Recommended Control
Techniques
D. Considerations in Determining Whether
a CTG Will Be Substantially as Effective
as a Regulation
III. Auto and Light-Duty Truck Assembly
Coatings
A. Industry Characterization
B. Recommended Control Techniques
C. Impacts of Recommended Control
Techniques
D. Considerations in Determining Whether
a CTG Will Be Substantially as Effective
as a Regulation
IV. Fiberglass Boat Manufacturing Materials
A. Industry Characterization
B. Recommended Control Techniques
C. Impacts of Recommended Control
Techniques
D. Considerations in Determining Whether
a CTG Will Be Substantially as Effective
as a Regulation
V. Miscellaneous Industrial Adhesives
A. Industry Characterization
B. Recommended Control Techniques
C. Impacts of Recommended Control
Techniques
D. Considerations in Determining Whether
a CTG Will Be Substantially as Effective
as a Regulation
VI. Statutory and Executive Order (EO)
Reviews
A. Executive Order 12866: Regulatory
Planning and Review
B. Paperwork Reduction Act
C. Regulatory Flexibility Act
D. Unfunded Mandates Reform Act
E. Executive Order 13132: Federalism
F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

G. Executive Order: 13045: Protection of
Children From Environmental Health
and Safety Risks

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

I. National Technology Transfer and
Advancement Act

J. Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations

I. Background Information and
Proposed Determination

A. The Ozone Problem

Ground-level ozone, a major
component of smog, is formed in the
atmosphere by reactions of VOC and
oxides of nitrogen in the presence of
sunlight. The formation of ground-level
ozone is a complex process that is
affected by many variables.

Exposure to ground-level ozone is
associated with a wide variety of human
health effects, as well as agricultural
crop loss, and damage to forests and
ecosystems. Controlled human exposure
studies show that acute health effects
are induced by short-term (1 to 2 hour)
exposures (observed at concentrations
as low as 0.12 parts per million (ppm)),
generally while individuals are engaged
in moderate or heavy exertion, and by
prolonged (6 to 8 hour) exposures to
ozone (observed at concentrations as
low as 0.08 ppm and possibly lower),
typically while individuals are engaged
in moderate exertion. Transient effects
from acute exposures include
pulmonary inflammation, respiratory
symptoms, effects on exercise
performance, and increased airway
responsiveness. Epidemiological studies
have shown associations between
ambient ozone levels and increased
susceptibility to respiratory infection,
increased hospital admissions and
emergency room visits. Groups at
increased risk of experiencing elevated
exposures include active children,
outdoor workers, and others who
regularly engage in outdoor activities.
Those most susceptible to the effects of
ozone include those with preexisting
respiratory disease, children, and older
adults. The literature suggests the
possibility that long-term exposures to
ozone may cause chronic health effects
(e.g., structural damage to lung tissue
and accelerated decline in baseline lung
function).

B. Statutory and Regulatory Background

Under section 183(e) of the CAA, EPA
conducted a study of VOC emissions
from the use of consumer and
commercial products to assess their
potential to contribute to levels of ozone

that violate the national ambient air
quality standards (NAAQS) for ozone,
and to establish criteria for regulating
VOC emissions from these products.
Section 183(e) of the CAA directs EPA
to list for regulation those categories of
products that account for at least 80
percent of the VOC emissions, on a
reactivity-adjusted basis, from consumer
and commercial products in areas that
violate the NAAQS for ozone (i.e., ozone
nonattainment areas), and to divide the
list of categories to be regulated into
four groups. EPA published the initial
list in the Federal Register on March 23,
1995 (60 FR 15264). In that notice, EPA
stated that it may amend the list of
products for regulation, and the groups
of product categories, in order to
achieve an effective regulatory program
in accordance with the EPA’s discretion
under CAA section 183(e).

EPA has revised the list several times.
See 70 FR 69759 (November 17, 2005);
64 FR 13422 (March 18, 1999). Most
recently, in May 2006, EPA revised the
list to add one product category,
portable fuel containers, and to remove
one product category, petroleum dry
cleaning solvents. See 71 FR 28320
(May 16, 2006). As a result of these
revisions, Group IV of the list comprises
five product categories: Miscellaneous
metal products coatings, plastic parts
coatings, auto and light-duty truck
assembly coatings, fiberglass boat
manufacturing materials, and
miscellaneous industrial adhesives.?

Any regulations issued under CAA
section 183(e) must be based on ‘‘best
available controls” (BAC). CAA section
183(e)(1)(A) defines BAC as “the degree
of emissions reduction that the
Administrator determines, on the basis
of technological and economic
feasibility, health, environmental, and
energy impacts, is achievable through
the application of the most effective
equipment, measures, processes,
methods, systems or techniques,
including chemical reformulation,
product or feedstock substitution,
repackaging, and directions for use,
consumption, storage, or disposal.”
CAA section 183(e) also provides EPA
with authority to use any system or
systems of regulation that EPA
determines is the most appropriate for
the product category. Under these
provisions, we have previously issued
“national” regulations for autobody
refinishing coatings, consumer
products, architectural coatings,

1Pursuant to the court’s order in Sierra Club v.
EPA, 1:01-cv—01597-PLF (D.C. Cir., March 31,
2006), EPA must take final action on the product
categories in Group IV by September 30, 2008.
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portable fuel containers, and aerosol
coatings.?

CAA section 183(e)(3)(C) further
provides that we may issue a CTG in
lieu of a national regulation for a
product category where we determine
that the CTG will be “substantially as
effective as regulations” in reducing
emissions of VOC in ozone
nonattainment areas. The statute does
not specify how we are to make this
determination, but does provide a
fundamental distinction between
national regulations and CTG.

Specifically, for national regulations,
CAA section 183(e) defines regulated
entities as:

(i) * * * manufacturers, processors,
wholesale distributors, or importers of
consumer or commercial products for sale or
distribution in interstate commerce in the
United States; or (ii) manufacturers,
processors, wholesale distributors, or
importers that supply the entities listed
under clause (i) with such products for sale
or distribution in interstate commerce in the
United States.

Thus, under CAA section 183(e), a
regulation for consumer or commercial
products is limited to measures
applicable to manufacturers, processors,
distributors, or importers of the
solvents, materials, or products
supplied to the consumer or industry.
CAA section 183(e) does not authorize
EPA to issue national regulations that
would directly regulate end-users of
these products. By contrast, CTG are
guidance documents that recommend
reasonably available control technology
(RACT) measures that States can adopt
and apply to the end-users of products.
This dichotomy (i.e., that EPA cannot
directly regulate end-users under CAA
section 183(e), but can address end-
users through a CTG) created by
Congress is relevant to EPA’s evaluation
of the relative merits of a national
regulation versus a CTG.

C. Significance of CTG

CAA section 172(c)(1) provides that
State implementation plans (SIPs) for
nonattainment areas must include
“reasonably available control measures”
(RACM), including RACT, for sources of
emissions. Section 182(b)(2) provides
that States must revise their ozone SIP
to include RACT for each category of
VOC sources covered by any CTG
document issued after November 15,
1990, and prior to the date of
attainment.

EPA defines RACT as “the lowest
emission limitation that a particular

2See 63 FR 48792, 48819, and 48848 (September
11, 1998); 72 FR 8428 (February 26, 2007); and 73
FR 15604 (March 24, 2008).

source is capable of meeting by the
application of control technology that is
reasonably available considering
technological and economic feasibility,”
44 FR 53761 (September 17, 1979). In
subsequent notices, EPA has addressed
how States can meet the RACT
requirements of the CAA. Significantly,
RACT for a particular industry is
determined on a case-by-case basis,
considering issues of technological and
economic feasibility.

EPA provides States with guidance
concerning what types of controls could
constitute RACT for a given source
category through issuance of a CTG. The
recommendations in the CTG are based
on available data and information and
may not apply to a particular situation
based upon the circumstances. States
can follow the CTG and adopt State
regulations to implement the
recommendations contained therein, or
they can adopt alternative approaches.
In either event, States must submit their
RACT rules to EPA for review and
approval as part of the SIP process. EPA
will evaluate the rules and determine,
through notice and comment
rulemaking in the SIP process, whether
they meet the RACT requirements of the
CAA and EPA’s regulations. To the
extent a State adopts any of the
recommendations in a CTG into its State
RACT rules, interested parties can raise
questions and objections about the
substance of the guidance and the
appropriateness of the application of the
guidance to a particular situation during
the development of the State rules and
EPA’s SIP approval process.

We encourage States in developing
their RACT rules to consider carefully
the facts and circumstances of the
particular sources in their States
because, as noted above, RACT is
determined on a case-by-case basis,
considering issues of technological and
economic feasibility. For example, a
State may decide not to require 90
percent control efficiency at facilities
that are already well controlled, if the
additional emission reductions would
not be cost-effective. States may also
want to consider reactivity-based
approaches, as appropriate, in
developing their RACT regulations.3
Finally, if States consider requiring
more stringent VOC content limits than
those recommended in the draft CTG,
States may also wish to consider
averaging, as appropriate. In general, the
RACT requirement is applied on a short-

3 “Interim Guidance on Control of Volatile
Organic Compounds in Ozone State
Implementation Plans,” 70 FR 54046 (September
13, 2005).

term basis up to 24 hours.* However,
EPA guidance permits averaging times
longer than 24 hours under certain
conditions.? The EPA’s “Economic
Incentive Policy” ¢ provides guidance
on use of long-term averages with regard
to RACT and generally provides for
averaging times of no greater than 30
days. Thus, if the appropriate
conditions are present, States may
consider the use of averaging in
conjunction with more stringent limits.
Because of the nature of averaging,
however, we would expect that any
State RACT Rules that allow for
averaging also include appropriate
recordkeeping and reporting
requirements.

By this action, we are making
available four draft CTGs that cover the
five product categories in Group IV of
the CAA section 183(e) list
(miscellaneous metal products coatings
and plastic parts coatings are addressed
in one draft CTG referred to as
“miscellaneous metal and plastic parts
coatings”). These CTGs are guidance to
the States and provide
recommendations only. A State can
develop its own strategy for what
constitutes RACT for these five product
categories, and EPA will review that
strategy in the context of the SIP process
and determine whether it meets the
RACT requirements of the CAA and its
implementing regulations.

Finally, CAA section 182(b)(2)
provides that a CTG issued after 1990
specify the date by which a State must
submit a SIP revision in response to the
CTG. In the draft CTGs at issue here,
EPA provides that States should submit
their SIP revisions within one year of
the date that the CTGs are finalized.

D. General Considerations in
Determining Whether a CTG Will Be
Substantially as Effective as a
Regulation

CAA section 183(e)(3)(C) authorizes
EPA to issue a CTG in lieu of a
regulation for a category of consumer
and commercial products if a CTG “will
be substantially as effective as
regulations in reducing VOC emissions”

4See, e.g., 52 FR at 45108, col. 2, “Compliance
Periods” (November 24, 1987). “VOC rules should
describe explicitly the compliance timeframe
associated with each emission limit (e.g.,
instantaneous or daily). However, where the rules
are silent on compliance time, EPA will interpret
it as instantaneous.”

5 Memorandum from John O’Connor, Acting
Director of the Office of Air Quality Planning and
Standards, January 20, 1984, ‘“Averaging Times for
Compliance with VOC Emission Limits—SIP
Revision Policy.”

6 “Improving Air Quality with Economic
Incentive Programs, January 2001,” available at
http://www.epa.gov/region07/programs/artd/air/
policy/search.htm.
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in ozone nonattainment areas. The
statute does not specify how EPA is to
make this determination.

On July 13, 1999 (64 FR 37773), EPA
issued a final determination pursuant to
CAA section 183(e)(3)(C), concluding
that CTGs for wood furniture coatings,
aerospace coatings, and shipbuilding
and repair coatings were substantially as
effective as national regulations in
reducing emissions of VOC from these
products in areas that violate the
NAAQS for ozone. On October 5, 2006
(71 FR 58745), EPA issued a similar
final determination for flexible
packaging printing materials,
lithographic printing materials,
letterpress printing materials, industrial
cleaning solvents, and flat wood
paneling coatings. Most recently, on
October 9, 2007 (72 FR 57215), EPA
issued a similar final determination for
paper, film, and foil coatings; metal
furniture coatings; and large appliance
coatings. Recognizing that the statute
does not specify any criteria for making
a determination under CAA section
183(e)(3)(C), EPA, in 1999, 2006, and
2007, considered several relevant
factors, including: (1) The product’s
distribution and place of use; (2) the
most effective entity to target to control
emissions—in other words, whether it is
more effective to achieve VOC
reductions at the point of manufacture
of the product or at the point of use of
the product; (3) consistency with other
VOC control strategies; and (4) estimates
of likely VOC emission reductions in
ozone nonattainment areas which
would result from the regulation or
CTG. EPA believes that these factors are
useful for evaluating whether the rule or
CTG approach would be best from the
perspective of implementation and
enforcement of an effective strategy to
achieve the intended VOC emission
reductions. EPA believes that in making
these determinations, no single factor is
dispositive. On the contrary, for each
product category, we must weigh the
factors and make our determination
based on the unique set of facts and
circumstances associated with that
product category. For purposes of
making this determination, we analyzed
the components of the draft CTGs for
the product categories at issue and
compared the draft CTGs to the types of
controls and emission strategies
possible through a regulation. As we
explained in 1999, it would be
unreasonable for EPA, in effect, to have
to complete both the full rulemaking
and full CTG development processes
before being able to make a
determination under CAA section
183(e)(3)(C) validly. We believe that it is

possible for the EPA to make a
determination between what a rule
might reasonably be expected to achieve
versus what a CTG might reasonably be
expected to achieve, without having to
complete the entire rulemaking and
CTG processes. To conclude otherwise
would result in the unnecessary wasting
of limited time and resources by the
EPA and the stakeholders participating
in the processes. Moreover, such an
approach would be directly contrary to
CAA section 183(e)(3)(C), which
authorizes EPA to issue a CTG in lieu
of a regulation if it determines that the
CTG ““will be substantially as effective
as” a regulation in reducing VOC
emissions in ozone nonattainment areas.
With regard to the five product
categories at issue here, EPA notes that
it does not have reliable quantitative
data that would enable it to conduct a
ton-by-ton comparison of the likely
emission reductions associated with a
national regulation versus a CTG.
Although we conducted such a
comparative analysis in 1999 for the
product categories of wood furniture
coatings, aerospace coatings and
shipbuilding and repair coatings, (64 FR
37773, July 13, 1999), such analysis is
not necessary for evaluating likely VOC
emission reductions, particularly,
where, as in our Group II action (71 FR
58745, October 5, 2006), our Group III
action (72 FR 57215, October 9, 2007),
and here, a CTG can achieve significant
emission reductions from end-users of
the consumer and/or commercial
products at issue, which cannot be
achieved through regulation under CAA
section 183(e). In addition, for the
reasons described below, a regulation
governing the manufacturers and
suppliers of these products would be
unlikely to achieve the objective of
reducing VOC emissions from these
products in ozone nonattainment areas.

E. Proposed Determination

Based on the factors identified above
and the facts and circumstances
associated with each of the Group IV
product categories, EPA proposes to
determine that CTGs for miscellaneous
metal products coatings, plastic parts
coatings, auto and light-duty truck
assembly coatings, fiberglass boat
manufacturing materials, and
miscellaneous industrial adhesives will
be substantially as effective as national
regulations in reducing VOC emissions
from facilities located in ozone
nonattainment areas.

In each of the four sections below
(miscellaneous metal products coatings
and plastic parts coatings are addressed
in a single CTG and are therefore
addressed in the same section below),

we provide a general description of the
industry, identify the sources of VOC
emissions associated with the industry,
summarize the recommended control
techniques in the draft CTG and
describe the impacts of those
techniques, and discuss the
considerations supporting our proposed
determination under CAA section
183(e)(3)(C) that a CTG will be
substantially as effective as a regulation
in reducing VOC emissions in ozone
nonattainment areas from the product
category at issue.

The specific subsections below are
organized into two parts, each of which
addresses two of the factors relevant to
the CAA section 183(e)(1)(C)
determination. The first part addresses
whether it is more effective to target the
point of manufacture of the product or
the point of use for purposes of reducing
VOC emissions and discusses whether
our proposed approach is consistent
with existing Federal, State and local
VOC reduction strategies. The second
part addresses the product’s distribution
and place of use and discusses the likely
VOC emission reductions associated
with a CTG, as compared to a
regulation.

Finally, we propose to find that these
five product categories are appropriate
for inclusion on the CAA section 183(e)
list in accordance with the factors and
criteria that EPA used to develop the
original list. See Consumer and
Commercial Products: Schedule for
Regulation, 60 FR 15264 (March 23,
1995).

F. Availability of Documents

We have prepared four draft CTG
documents covering the five consumer
and commercial product categories
addressed in this action (miscellaneous
metal products coatings and plastic
parts coatings are addressed in a single
CTG). Each of the draft CTGs addresses,
among other things, RACT
recommendations, cost impacts, and
existing Federal, State and local VOC
control strategies. In conjunction with
the draft CTG for Auto and Light-Duty
Truck Coating, we have also prepared a
draft revision of the Automobile
Topcoat Protocol (please see section
II1.B for a more detailed discussion).
The draft CTG and the draft revision of
the Automobile Topcoat Protocol are
available for public comment and are
contained in the respective dockets
listed in the ADDRESSES section of this
notice.
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II. Miscellaneous Metal and Plastic
Parts Coatings

A. Industry Characterization

1. Source Category Description

The miscellaneous metal products
coatings category and the plastic parts
coatings category refer to coatings that
are applied to miscellaneous metal
products and plastic parts.
Miscellaneous metal products and
plastic parts include, but are not limited
to, metal and plastic components of the
following types of products as well as
the products themselves: Motor vehicle
parts and accessories, bicycles and
sporting goods, toys, recreational
vehicles, extruded aluminum structural
components, railroad cars, heavier
vehicles,” medical equipment, lawn and
garden equipment, business machines,
laboratory and medical equipment,
electronic equipment, steel drums,
industrial machinery, metal pipes, and
numerous other industrial and
household products (hereinafter
collectively referred to as the
“miscellaneous metal and plastic
parts”). The draft CTG applies to
manufacturers of miscellaneous metal
and plastic parts that surface-coat the
parts they produce. The draft CTG also
applies to facilities that perform surface
coating of miscellaneous metal and
plastic parts on a contract basis.

Miscellaneous metal and plastic parts
coatings do not include coatings that are
a part of other product categories listed
under section 183(e) of the CAA and/or
addressed by other CTGs. These other
categories that are not part of the
miscellaneous metal and plastic parts
coatings categories include shipbuilding
and repair coatings; aerospace coatings;
wood furniture coatings; metal furniture
coatings; large appliance coatings; auto
and light-duty truck assembly coatings;
flatwood paneling coatings; and paper,
film, and foil coatings. Can coatings,
coil coatings, and magnet wire coatings
were not listed under section 183(e) of
the CAA, but were addressed by earlier
CTGs, and are also not included in the
miscellaneous metal and plastic parts
coatings categories.

Sealers, deadeners, transit coatings
and cavity waxes applied to new
automobile or new light-duty truck
bodies, or body parts for new
automobiles or new light-duty trucks are
included in the miscellaneous metal
and plastic parts coatings categories and
are addressed in the draft CTG for

7Heavier vehicles includes all vehicles that meet
the definition of the term “other motor vehicles,”
as defined in the National Emission Standards for
Surface Coating of Automobile and Light-Duty
Trucks at 40 CFR 63.3176.

miscellaneous metal products and
plastic parts coatings. In the draft CTG,
however, we seek comments on whether
the use of these coatings in the
production of new automobiles and new
light-duty trucks should be included in
the miscellaneous metal and plastic
parts coatings categories and addressed
in the CTG for miscellaneous metal and
plastic parts coatings, or in the auto and
light-duty truck assembly coatings
category and addressed in the CTG for
auto and light-duty truck assembly
coatings.

Miscellaneous metal and plastic parts
coatings include several categories of
primers, topcoats, and specialty
coatings, typically defined by the
coatings function. The types of coating
technologies used in the miscellaneous
metal and plastic parts surface coating
industry include higher solids,
waterborne, and powder coatings, as
well as conventional solvent-borne
coatings. The coatings provide a
covering, finish, or functional or
protective layer to the surface of
miscellaneous metal and plastic parts.
They also provide a decorative finish to
these miscellaneous metal and plastic
parts.

2. Processes, Sources of VOC Emissions,
and Controls

The VOC emissions from
miscellaneous metal and plastic parts
surface coatings are a result of
evaporation of the VOC contained in
many of the coatings and cleaning
materials 8 used in miscellaneous metal
and plastic parts surface coating
operations. The primary VOC emissions
from miscellaneous metal and plastic
parts coatings occur during coating
application, flash-off, and coating
curing/drying. Some VOC emissions
also occur during mixing and thinning
of the coatings. The VOC emissions
from mixing and thinning operations
occur from displacement of VOC-laden
air in containers used to mix coatings
before coating application. The
displacement of VOC-laden air can
occur during the filling of containers. It

8In a previous notice, EPA stated that the
cleaning operations associated with certain
specified section 183(e) consumer and commercial
product categories, including the miscellaneous
metal products coatings category and the plastic
parts coatings category, would not be covered by
EPA’s 2006 CTG for industrial cleaning solvents (71
FR 44522 and 44540, August 4, 2006). In the notice,
EPA expressed its intention to address cleaning
operations associated with these categories in the
CTGs for these specified categories if we determine
that a CTG is appropriate for the respective
categories. Accordingly, the draft CTG for the
miscellaneous metal products coatings category and
the plastic parts coatings category addresses VOC
emissions from cleaning operations associated with
these two product categories.

can also be caused by changes in
temperature or barometric pressure, or
by agitation during mixing.

The primary VOC emissions from the
cleaning materials occur during
cleaning operations, which include
spray gun cleaning, paint line flushing,
rework operations, and touchup
cleaning at final assembly. VOC
emissions from surface preparation
(where miscellaneous metal and plastic
parts are treated and/or cleaned prior to
coating application), coating storage and
handling, and waste/wastewater
operations (i.e., handling waste/
wastewater that may contain residues
from both coatings and cleaning
materials) are small.

As mentioned above, the majority of
VOC emissions from miscellaneous
metal and plastic parts coatings occur
from evaporation of solvents in the
coatings during coating application. The
transfer efficiency (the percent of
coating solids deposited on the metal
and plastic parts) of a coating
application method affects the amount
of VOC emissions during coating
application. The more efficient a coating
application method is in transferring
coatings to the metal and plastic parts,
the lower the volume of coatings (and
therefore solvents) needed per given
amount of production, thus resulting in
lower VOC emissions.

The coatings used in the
miscellaneous metal and plastic parts
surface coating industry may be in the
form of a liquid or powder. Liquid
coatings may be applied by means of
spray or dip coating. Conventional air
atomized spray application systems
utilize higher atomizing air pressure and
typically have transfer efficiencies
ranging between 25 and 40 percent. Dip
coating is the immersion of
miscellaneous metal and plastic parts
into a coating bath and is typically used
on parts that do not require high quality
appearance. The transfer efficiency of a
dip coater is very high (approximately
90 percent); however, some VOC is
emitted from the liquid coating bath due
to its large exposed surface area.

Many spray-applied coatings on metal
parts are electrostatically applied.
Electrostatic spray application can be
done with both liquid and powder
coatings. In electrostatic coating, an
electrical attraction between the paint,
which is positively charged, and the
grounded metal enhances the amount of
coating deposited on the surface. For
liquid coatings, this coating method is
more efficient than conventional air
atomized spray, with transfer efficiency
typically ranging from 60 to 90 percent.

Other liquid coating application
methods used in the miscellaneous
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metal and plastic parts surface coating
industry include flow coating, roll
coating, high volume/low pressure
(HVLP) spray, electrocoating,
autophoretic coating, and application by
hand. These coating methods are
described in more detail in the draft
CTG.

Spray-applied coatings are typically
applied in a spray booth to capture
paint overspray, remove solvent vapors
from the workplace, and to keep the
coating operation from being
contaminated by dirt from other
operations. In spray coating operations,
the majority of VOC emissions occur in
the spray booth.

After coatings are applied, the coated
miscellaneous metal and plastic parts
and products are often baked or cured
in heated drying ovens, but some are air
dried, especially for some heat-sensitive
plastic parts. For liquid spray and dip
coating operations, the coated parts or
products are typically first moved
through a flash-off area after the coating
application operation. The flash-off area
allows solvents in the wet coating film
to evaporate slowly, thus avoiding
bubbling of the coating while it is curing
in the oven. The amount of VOC emitted
from the flash-off area depends on the
type of coating used, the speed of the
coating line (i.e., how quickly the part
or product moves through the flash-off
area), and the distance between the
application area and bake oven.

After flash-off, the miscellaneous
metal and plastic parts are usually cured
or dried. For powder coatings on
miscellaneous metal parts, the curing/
drying step melts the powder and forms
a continuous coating on the part or
product. For liquid coatings, this step
removes any remaining volatiles from
the coating. The cured coatings provide
the desired decorative and/or protective
characteristics. The VOC emissions
during the curing/drying process result
from the evaporation of the remaining
solvents in the dryer.

The VOC emissions from the coating
process can be controlled and reduced
through changes in coatings and
application technology. Until the late
1970’s, conventional solvent-borne
coatings were used in the miscellaneous
metal and plastic parts surface coating
industry. Since then, the industry has
steadily moved towards alternative
coating formulations that eliminate or
reduce the amount of solvent in the
formulations, thus reducing VOC
emissions per unit amount of coating
solids used.

Currently the miscellaneous metal
and plastic parts surface coating
industry uses primarily higher solids
solvent-borne coatings and waterborne

coatings, as well as powder coatings on
miscellaneous metal parts. Other
alternative coatings include UV-cured
coatings. These coatings are described
in more detail in the CTG. When
feasible, many coatings are applied by
electrostatic spraying which, as
mentioned above, has a higher transfer
efficiency than the conventional air
atomized spray. The combination of
low-VOC coating type and electrostatic
spraying is an effective measure for
reducing VOC emissions. Not only are
VOC emissions reduced by using
coatings with low-VOC content, the use
of an application method with a high
transfer efficiency, such as electrostatic
spraying, lowers the volume of coatings
needed per given amount of production,
thus further reducing the amount of
VOC emitted during the coating
application.

The most common approach to reduce
emissions from miscellaneous metal and
plastic parts coating operations is to use
low-VOC content coatings, including
powder coatings, higher solids solvent-
borne coatings, and UV-cured coatings.
More efficient coating application
methods can also be used to reduce
VOC emissions by reducing the amount
of coating that is used in coating
operations. Add-on controls may also be
used to reduce VOC emissions from
miscellaneous metal and plastic parts
coatings and cleaning materials. In some
cases, add-on controls are used where it
is necessary or desirable to use high-
VOC materials, but they are also used in
combination with low-VOC coatings
and/or more efficient coating
application methods to achieve
additional emission reductions.

As previously mentioned, the
majority of VOC emissions from spray
coating operations occur in the spray
booth. The VOC concentration in spray
booth exhaust is typically low because
a large volume of exhaust air is used to
dilute the VOC emissions for safety
reasons. Although VOC emissions in
spray booth exhaust can be controlled
with add-on controls, because of the
large volume of air that must be treated
and the low concentration of VOC, it is
generally not cost-effective to do so. On
the other hand, the wide availability
and lower cost of low-VOC content
coatings makes them a more attractive
option than add-on controls for
reducing VOC emissions during coating
application. For those situations where
an add-on control device can be
justified for production or specific
coating requirements, thermal oxidation
and carbon adsorption are most widely
used. Please see the draft CTG for a
detailed discussion of these and other
available control devices.

To control VOC emissions from
containers used to store or mix coatings
containing VOC solvents, work practices
(e.g., using closed storage containers)
are used throughout the miscellaneous
metal and plastic parts surface coating
industry.

Work practices are also widely used
throughout the miscellaneous metal and
plastic parts surface coating industry as
a means of reducing VOC emissions
from cleaning operations. These
measures include covering mixing
tanks, storing solvents and solvent
soaked rags and wipes in closed
containers, and cleaning spray guns in
an enclosed system. Another means of
reducing VOC emissions from cleaning
operations is the use of low-VOC
content, low vapor pressure, or low
boiling point cleaning materials.
However, little information is available
regarding the effectiveness of the use of
these types of cleaning materials to
reduce VOC emissions in the
miscellaneous metal and plastic parts
surface coating industry.

3. Existing Federal, State, and Local
VOC Control Strategies

There are five previous EPA actions
that affect miscellaneous metal and
plastic parts surface coating operations.
These actions are summarized below,
but are described in more detail in the
actual proposed CTG.

e CTG for Surface Coating of
Miscellaneous Metal Parts and Products
(1978).

e New Source Performance Standards
for Surface Coating of Plastic Parts for
Business Machines (1988).

¢ Alternative Control Techniques
Document for Surface Coating of
Automotive/Transportation and
Business Machine Plastic Parts (1994).

e National Emission Standards for
Hazardous Air Pollutants for Surface
Coating of Miscellaneous Metal Parts
and Products (2004).

e National Emission Standards for
Hazardous Air Pollutants for Surface
Coating of Plastic Parts and Products
(2004).

In 1978, EPA issued a CTG document
entitled “Control of Volatile Organic
Emissions from Existing Stationary
Sources Volume VI: Surface Coating of
Miscellaneous Metal Parts and
Products” (EPA—450/2—-78-015) (1978
CTG) that provided RACT
recommendations for controlling VOC
emissions from miscellaneous metal
part surface coating operations. The
1978 CTG addressed VOC emissions
from miscellaneous metal part coating
lines, which include the coating
application area, the flash-off area, and
the curing/drying ovens. The 1978 CTG
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did not cover can coating, coil coating,
wire coating, auto and light duty truck
coating, metal furniture coating, and
large appliance coating, all of which
were addressed by other CTGs. The
1978 CTG recommended RACT VOC
content limits for five miscellaneous
metal part surface coating categories.
These categories included (1) coatings
for air-dried or forced air-dried items,
including parts too large or too heavy
for practical size ovens and/or with
sensitive heat requirements, for parts to
which heat-sensitive materials are
attached, and for equipment assembled
prior to top coating for specific
performance or quality standards; (2)
clear coatings; (3) coatings for outdoor
or harsh exposure or extreme
performance characteristics; (4) powder
coatings; and (5) all other coatings,
including baked coatings, and the first
coat applied on an untreated ferrous
substrate. The recommended VOC
content limits for these five categories
were all expressed in the form of kg
VOC per liter of coating, minus water
and exempt compounds.® The 1978 CTG
did not address VOC emissions from
cleaning materials.

In 1988, EPA promulgated new source
performance standards (NSPS) for the
surface coating of plastic parts for
business machines (40 CFR part 60
subpart TTT).10 Business machines
include typewriters, electronic
computers, calculating and accounting
machines, telephone and telegraph
equipment, photocopy machines, and
other office machines not elsewhere
classified. The NSPS established VOC
emission limits for spray booths in four
categories of coating operations (Prime
coating, Color coating, Texture coating,
and Touch-up Coating). All of these
limits were in units of kg VOC per liter
of coating solids applied to the part,
which accounts for the transfer
efficiency of the coating application
equipment. The NSPS did not address
cleaning operations or materials.

In 1994, EPA published “Alternative
Control Techniques Document: Surface
Coating of Automotive/Transportation
and Business Machine Plastic Parts”
(EPA-453/R—94-017, February 1994)
(1994 ACT). The 1994 ACT provides
information on control techniques for
VOC emissions from the surface coating
of plastic parts for automotive/
transportation and business machine/
electronic products. It provides

9 The list of exempt compounds that are
considered to be negligibly photochemically
reactive in forming ozone can be found in the
definition of VOC at 40 CFR 51.100(s).

10 The 1988 NSPS applies to sources that
commenced construction, reconstruction, or
modification after January 8, 1988.

information on emissions, controls,
control options, and costs that States
can use in developing rules based on
RACT, but presents only options in
terms of coating reformulation control
levels, and does not contain a
recommendation on RACT. The 1994
ACT presented coating reformulation
control levels for over 20 categories of
coatings in terms of kg VOC per liter of
coating, less water and exempt
compounds. The 1994 ACT did not
address VOC emissions from cleaning
materials.

Because the 1988 NSPS limits are
expressed in terms of coating solids
deposited and the 1994 ACT
recommended limits are expressed in
terms of VOC per gallon of coating, less
water and exempt solvents, these limits
cannot be compared directly for surface
coating of business machine plastic
parts without making an assumption for
the transfer efficiency of the application
equipment. If we assume a transfer
efficiency of 40 percent, then the 1988
NSPS limits for business machine
coating are less stringent than the most
stringent control level in the 1994 ACT
for comparable categories of coatings.

In 2004, EPA promulgated the
National Emissions Standards for
Hazardous Air Pollutants: Surface
Coating of Miscellaneous Metal Parts
and Products, 40 CFR part 63, subpart
MMMM, which applies to metal part
surface coating operations. In the same
year, EPA also promulgated the National
Emission Standards for Hazardous Air
Pollutants: Surface Coating of Plastic
Parts and Products, 40 CFR part 63,
subpart PPPP. These two NESHAP
addressed organic hazardous air
pollutants (HAP) emissions, from all
activities at a facility that involve
coatings, thinners, and cleaning
materials used in metal part and plastic
part surface coating operations. The two
NESHAP regulate coating operations
(including surface cleaning, coating
application, and equipment cleaning);
vessels used for storage and mixing of
coatings, thinners, and cleaning
materials; equipment, containers, pipes
and pumps used for conveying coatings,
thinners, and cleaning materials; and
storage vessels, pumps and piping, and
conveying equipment and containers
used for waste materials.

The NESHAP for miscellaneous metal
parts and products surface coating
established organic HAP emission
limitations for five categories of coatings
(general use, high performance, magnet
wire, rubber to metal bonding, and
extreme performance fluoropolymer
coatings). The NESHAP for plastic parts
and products surface coating set organic
HAP emission limitations for four

categories of coatings (general use,
automotive lamp, thermoplastic olefin
substrates, and assembled on-road
vehicles). In each NESHAP, coatings
that do not meet one of the specialty
category definitions are subject to the
general use emission limitations. In
demonstrating compliance with the
HAP content limits for each category in
both NESHAP, sources have to include
the HAP emissions from cleaning in
their emission calculations. Since these
two NESHAP are both based on coating
reformulation to lower the HAP content,
it is not known how compliance has
affected VOC emissions, if at all, since
HAP could be replaced with non-HAP
VOC in many coatings.

In addition to the EPA actions
mentioned above, at least 37 States and
several local jurisdictions have specific
regulations that control VOC emissions
from miscellaneous metal and plastic
parts surface coating operations. These
States and local jurisdictions require
one or more of the following measures:
limits on the VOC content of coatings,
requirements to reduce VOC emissions
from cleaning operations, and
requirements to use high transfer
efficiency application equipment or
methods to apply coatings. The State
actions addressing miscellaneous metal
and plastic parts surface coating are
described in detail in the actual draft
CTG.

Almost all of the States that
specifically address metal part coatings
have adopted the categories and
corresponding emission limits
recommended in the 1978 CTG.
However, 19 States have additional
categories and limits, usually to address
high performance architectural coatings,
steel pail and drum coatings, or heavy
duty truck coating.

In 1992, the California Air Resources
Board (ARB) developed a RACT
guidance document for metal part
surface coating operations that included
separate VOC content limits for baked
and air dried coatings. The ARB
guidance contains RACT limits for
general coatings and 15 categories of
specialty coatings. Coatings that do not
meet the definition of one of the
specialty categories are subject to the
general coating limit. Compared to the
1978 CTG, which recommended
separate limits for five categories, the
1992 ARB guidance has specific limits
for more categories of specialty coatings
that cannot meet the more stringent
“general use” category limits. However,
overall, the recommended VOC content
limits in the 1992 ARB guidance are
more stringent than the recommended
limits in the 1978 CTG.
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A total of 15 air pollution control
Districts in California have established
rules for metal part surface coating
operations, but they do not all include
the same categories and limits as the
ARB RACT guidance. Among these
Districts, the South Coast Air Quality
Management District (SCAQMD) has
adopted the most stringent VOC content
limits for 21 categories of metal parts
coatings in SCAQMD Rule 1107 (South
Coast Rule 1107). All of these limits,
except the limits for four categories of
air dried coatings (general use one
component coatings, extreme high gloss,
and one and two component high
performance architectural component
coatings), have been in place since the
rule’s 1996 amendment or earlier. Since
the 1996 amendment, SCAQMD has
further tightened the limits for these
four categories of air dried coatings
through subsequent amendments to
Rule 1107.

As an alternative to meeting VOC
content limits, South Coast Rule 1107
requires that, if add-on controls are
used, the control system must capture at
least 90 percent of the VOC emissions.
Rule 1107 further requires that the
captured VOC emissions be reduced by
at least 95 percent or the VOC
concentration at the outlet of the air
pollution control device be no more
than 5 ppm VOC by volume calculated
as carbon with no dilution, and that the
control system achieves at least 90
percent capture. The add-on control
requirements described above have been
in place since the rule’s 1996
amendment or earlier.

In addition to SCAQMD Rule 1107,
SCAQMD has also issued SCAQMD
Rule 1125 to regulate VOC emissions
from steel pail and drum coating
operations, whose coatings are included
in the miscellaneous metal products
coatings category listed under 183(e).
SCAQMD Rule 1125 establishes limits
for interior and exterior coatings used
on new and reconditioned drums and
pails. At least four other Districts have
specific limits for these surface coating
operations in either their metal part
surface coating rules or rules for metal
container coating operations.

For plastic part surface coating, 13
States have established rules to limit
VOC emissions, and one State has
issued a proposed rule. Seven of the
State rules (Delaware, Illinois,
Massachusetts, Michigan, New
Hampshire, Tennessee, and Wisconsin)
and the one proposed rule (Ohio)
adopted the categories and control
levels in the 1994 ACT for automotive
and business machine plastic parts. The
other six States (Arizona, California,
Indiana, Maryland, Missouri, and New

York) have not adopted the control
levels provided in the 1994 ACT.
Instead, they have adopted limits for
only one or two categories of plastic
parts coatings. In some cases, these
limits apply to all plastic parts coatings
and are not limited to only automotive
or business machine plastic parts. These
limits are generally not as stringent as
the most stringent control level in the
1994 ACT for comparable coating
categories.

Three California Air Quality
Management Districts, including the
SCAQMD, have rules containing
emission limits for coating plastic parts.
South Coast Rule 1145 (Plastic, Rubber,
Leather, And Glass Coatings) has VOC
content limits for 11 categories of
coatings that can be applied to plastics.
All of these limits, except the limits for
four categories (general use one and two
component coatings, electrical
dissipating and shock free coatings, and
optical coatings), have been in place
since the rule’s 1997 amendment or
earlier. Since the 1997 amendment,
SCAQMD has further tightened the
limits for the four categories identified
above through subsequent amendments
to Rule 1145.

As an alternative to meeting VOC
content limits, South Coast Rule 1145
requires that, if add-on controls are used
the control system must capture at least
90 percent of the VOC emissions. Rule
1145 further requires that the captured
VOC emissions be reduced by at least 95
percent or the VOC concentration at the
outlet of the air pollution control device
be no more than 5 ppm VOC by volume
calculated as carbon with no dilution,
and that the control system achieves at
least 90 percent capture. The add-on
control requirements described above
have been in place since 1997 or earlier.

Several States (California, Arizona,
Massachusetts, and New Hampshire)
that limit the VOC content of the
coatings used for miscellaneous metal
and plastic parts coating have
requirements to use specific types of
high-efficiency coating application
methods to further reduce VOC
emissions. For example, in addition to
limiting the VOC contents in the
coatings, SCAQMD Rule 1107 requires
the use of one of the following types of
application equipment: Electrostatic
application; flow coating; dip coating;
roll coating; hand application; HVLP
spray; or an alternative method that is
demonstrated to be capable of achieving
a transfer efficiency equal to or better
than HVLP spray. Alternative methods
must be approved by the District based
on actual transfer efficiency
measurements in a side-by-side
comparison of the alternative method

and an HVLP spray gun. Rules that
regulate emissions from miscellaneous
metal and plastic parts surface coating
from at least nine other Districts are
similar to SCAQMD Rule 1107 in that
they also require that sources use
methods that achieve high transfer
efficiency.

California and at least 11 other States
have requirements to reduce VOC
emissions from cleaning materials used
in metal and plastic parts surface
coating operations. At least 12 Districts
in California regulate the VOC content
of cleaning materials used in these
surface coating operations. These
regulations are aimed at reducing VOC
emissions from cleaning materials by
combining work practice and equipment
standards with limits on the VOC
content, boiling point, or composite
vapor pressure of the solvent being
used. Some District rules allow the use
of add-on controls as an alternative to
the VOC content/boiling point/vapor
pressure limits for cleaning materials.
As mentioned above, several Districts
have established work practice and
equipment standards to minimize VOC
solvent emissions. These standards
include, for example, using closed
containers for storing solvent and
solvent containing wipes and rags, using
enclosed and automated spray gun
washing equipment, and prohibiting
atomized spraying of solvent during
spray gun cleaning. However, the
cleaning material VOC content/boiling
point/vapor pressure limits, overall
control efficiency requirements, and
work practices vary by District.

Among the other States, besides
California, with cleaning material
requirements, only Massachusetts limits
the VOC content of solvents used for
surface preparation, and none limit the
VOC content, boiling point, or vapor
pressure of solvents used for spray gun
cleaning. Instead, they have established
equipment standards and work
practices, such as using enclosed spray
gun washers and storing solvents and
solvent containing rags and wipes in
closed containers. For metal part surface
coating operations, seven States require
that VOC from equipment cleaning be
considered in determining compliance
with the emission limit for each coating
category, unless the solvent is directed
into containers that prevent evaporation
into the atmosphere.

B. Recommended Control Techniques

The draft CTG recommends certain
control techniques for reducing VOC
emissions from miscellaneous metal and
plastic parts surface coatings and
associated cleaning materials. As
explained in the draft CTG, we are
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recommending these control options for
miscellaneous metal and plastic parts
surface coating operations that emit 6.8
kg VOC per day (VOC/day) (15 1b VOC/
day or 3 tons per year (tpy)) or more
before consideration of control. For
purposes of determining whether a
facility meets the 6.8 kg VOC/day (15 1b
VOC/day or 3 tpy) threshold, aggregate
emissions from all miscellaneous metal
and plastic parts surface coating
operations and related cleaning
activities at a given facility are included.

The draft CTG would not apply to
facilities that emit below the threshold
level because of the very small VOC
emission reductions that would be
achieved. The recommended threshold
level is equivalent to the evaporation of
approximately two gallons of solvent
per day. Such a level is considered to
be an incidental level of solvent usage
that could be expected even in facilities
that use very low-VOC content coatings,
such as powder or UV-cure coatings.
Furthermore, based on the 2002
National Emission Inventory (NEI) data
and the 2004 ozone nonattainment
designations, facilities emitting below
the recommended threshold level
collectively emit less than four percent
of the total reported VOC emissions
from miscellaneous metal and plastic
parts surface coating facilities in ozone
nonattainment areas. For these reasons,
the draft CTG does not specify control
for these low emitting facilities. This
recommended threshold is also
consistent with our recommendations in
many previous CTGs.

In addition, with respect to heavier
vehicle 11 bodies and body parts
coatings, which are included in the
Miscellaneous Metal Products and
Plastic Parts coatings categories and are
therefore covered by this draft CTG, we
recommend certain flexibility in
applying this draft CTG. Specifically,
we recommend that States consider
structuring their RACT rules to provide
heavier vehicle coating facilities with
the option of meeting the requirements
for automobile and light-duty truck
coating category in lieu of the
requirements for the miscellaneous
metal products coatings category or the
plastic parts coatings category. Please
see section IIL.B of this notice for a
discussion of our reasons for this
recommendation.

1. Coatings

The draft CTG provides flexibility by
recommending three options for

11 As previously mentioned, heavier vehicles
refers to all vehicles that meet the definition of the
term “‘other motor vehicles,” as defined in the
NESHAP for Surface Coating of Automobiles and
Light-Duty Trucks at 40 CFR 63.3176.

controlling VOC emissions from
miscellaneous metal and plastic parts
coatings: (1) VOC content limits for each
coating category based on the use of
low-VOC content coatings (expressed as
kg VOC per liter (kg VOC/1) coating, less
water and exempt compounds) and
specified application methods to
achieve good coating transfer efficiency;
(2) emission rate limits (expressed as kg
VOC/1 of coating solids) based on the
use of a combination of low-VOC
coatings, specified application methods,
and add-on controls; or (3) an overall
control efficiency of 90 percent for
facilities that choose to use add-on
controls instead of low-VOC content
coatings and specified application
methods. The first two options are
expected to achieve equivalent VOC
emission reductions. The third option
provides facilities the flexibility to use
a high efficiency add-on control in lieu
of low-VOC coatings and specified
application methods, especially when
the use of high VOC coatings is
necessary or desirable. The third option
is expected to achieve an emission
reduction at least as great as the first two
options.

For Option 1, we are recommending
the VOC content limits and application
method, as well as the exemptions, in
the following regulations:

e South Coast AQMD’s Rule 1107
(March 6, 1996) for Coating of Metal
Parts and Products.

e South Coast AQMD’s Rule 1125 (as
amended January 13, 1995) for Metal
Container, Closure, and Coil Coating.

e South Coast AQMD’s Rule 1145
(February 14, 1997) for Plastic, Rubber,
Leather, and Glass Coatings.

¢ Michigan Rule 336.1632 (as
amended April 28, 1993) for Emission of
Volatile Organic Compounds From
Existing Automobile, Truck, and
Business Machine Plastic Part Coating
Lines.

The limits in SCAQMD Rule 1125 and
Michigan Rule 336.1632 have been in
place since the amendments noted
above for these rules. As mentioned
above, SCAQMD has changed the limits
for several categories in SCAQMD Rules
1107 and 1145 in subsequent
amendments to these two rules. These
new limits, however, have not been in
place very long. We do not have
information regarding the cost of
implementing these new limits. We
could not conclude that these limits are
technologically and economically
feasible and, therefore, reflect RACT for
all affected facilities in ozone
nonattainment areas nationwide. We
are, therefore, not recommending the
limits in SCAQMD Rules 1107 and 1145

promulgated subsequent to the
amendments to these rules noted above.

The recommended limits in SCAQMD
rules described above are more stringent
than the limits provided in other
existing Federal, State, and local actions
limiting VOC emissions from these
coating categories. Because of the large
size of the SCAQMD and the number of
regulated sources, the facilities subject
to these three SCAQMD rules are
considered to be representative of the
type of sources located in other parts of
the country. The recommended limits
have been or were in effect a long time
(i.e., since 1997 or earlier). Therefore,
we believe that these limits are
technically and economically feasible
for sources in other parts of the country
and, therefore, have included them as
our recommendations in the draft CTG.

The Michigan rule is based on the
control levels provided in the 1994
ACT, which is more stringent than the
1988 NSPS for comparable coating
categories for business machines.
Michigan has a substantial number of
sources subject to Rule 336.1632, and
these sources’ compliance with
Michigan Rule 336.1632 shows that the
VOC content limits in Michigan Rule
336.1632 are technically and
economically feasible. The limits in the
Michigan rule have been in effect since
1993. Therefore, we recommend in the
draft CTG the VOC content limits
contained in Michigan Rule 336.1632.

Specifically, for miscellaneous metal
parts surface coatings, Option 1 in the
draft CTG includes the VOC content
limits in SCAQMD Rule 1107 (Coating
of Metal Parts and Products, March 6,
1996), which sets separate limits for
baked coatings and air-dried coatings for
21 categories of coatings used on metal
parts. Option 1 also includes four limits
for drum, pail and lid coating in
SCAQMD Rule 1125 (Metal Container,
Closure, and Coil Coating Operations, as
amended January 13, 1995).

For surface coating of plastic parts
that are not part of automotive/
transportation equipment or business
machines, the draft CTG includes the
VOC content limits in SCAQMD Rule
1145 (Plastic, Rubber, Leather, and
Glass coatings) (February 14, 1997) for
11 categories of plastic parts coatings.
These limits became effective January 1,
1998. As mentioned above, all but four
of these limits are still in place.

For surface coatings for automotive
plastic parts and business machine
plastic parts, Option 1 includes the VOC
content limits in Michigan Rule
336.1632 (Emission of Volatile Organic
Compounds from Existing Automobile,
Truck, and Business Machine Plastic
Part Coating Lines).
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As in the SCAQMD rule 1107, for
metal parts coatings, we recommend in
the draft CTG that only the
recommended work practices, but not
the recommended VOC limits and
application methods, apply to the
following types of coatings and coating
operations: Stencil coatings; safety-
indicating coatings; magnetic data
storage disk coatings; solid-film
lubricants; electric-insulating and
thermal-conducting coatings; coating
application using hand-held aerosol
cans; plastic extruded onto metal parts
to form a coating. We also recommend
that the recommended application
methods not apply to touch-up coatings,
repair coatings, and textured finishes,
but we recommend that the
recommended VOC limits and work
practices apply to these coatings and
coating operations.

As in SCAQMD Rule 1145, we
recommend in the draft CTG that the
recommended application methods and
work practices, but not the
recommended VOC limits, apply to the
following types of coatings and coating
operations that are not for automotive/
transportation equipment or business
machines: Touch-up and repair
coatings; stencil coatings applied on
clear or transparent substrates; clear or
translucent coatings; coatings applied at
a paint manufacturing facility while
conducting performance tests on the
coatings; any individual coating
category used in volumes less than 50
gallons in any one year, if substitute
compliant coatings are not available,
provided that the total usage of all such
coatings does not exceed 200 gallons per
year, per facility; reflective coating
applied to highway cones; mask
coatings that are less than 0.5 millimeter
thick (dried) and the area coated is less
than 25 square inches; or coatings that
are less than 0.5 millimeter thick (dried)
and/or the area coated is more than 25
square inches; EMI/RFI shielding
coatings; heparin-benzalkonium
chloride (HBAC)-containing coatings
applied to medical devices, provided
that the total usage of all such coatings
does not exceed 100 gallons per year,
per facility; aerosol coating products;
and airbrush operations using five
gallons or less per year. We also
recommend that the recommended
application methods not apply to
airbrush operations using 5 gallons or
less per year of coating, but we
recommend that the VOC limits and
work practices apply to these
operations.

For automotive/transportation and
business machine plastic part coating,
we also recommend in the draft CTG
that the recommended application

methods and work practices, but not the
recommended VOC limits, apply to the
following types of coatings and
operations: Texture coatings; vacuum
metalizing coatings; gloss reducers;
texture topcoats; adhesion primers;
electrostatic preparation coatings; resist
coatings; and stencil coatings. Further
details of these recommendations,
including tables of coating categories
and limits, can be found in the draft
CTG.

The VOC emission rate limits in
Option 2 (VOC per volume solids) were
converted from the VOC content limits
in Option 1 using an assumed VOC
density of 7.36 1b/gallon (883 g/liter).

The draft CTG also recommends the
use of the following application
methods to achieve good coating
transfer efficiency when using low-VOC
coatings under the first or second
option: Electrostatic spray, HVLP spray,
flow coat, roller coat, dip coat including
electrodeposition, brush coat, or other
coating application methods that are
capable of achieving a transfer
efficiency equivalent or better than that
achieved by HVLP spraying. The draft
CTG recommends the use of these
application methods in conjunction
with the use of low-VOC content
coatings.

Furthermore, the draft CTG
recommends the following work
practices for use with all three of the
control options: (1) Store all VOC-
containing coatings, thinners, and
coating-related waste materials in closed
containers; (2) ensure that mixing and
storage containers used for VOC-
containing coatings, thinners, and
coating-related waste materials are kept
closed at all times except when
depositing or removing these materials;
(3) minimize spills of VOC-containing
coatings, thinners, and coating-related
waste materials; and (4) convey
coatings, thinners and coating-related
waste materials from one location to
another in closed containers or pipes.

2. Cleaning Materials

The draft CTG recommends work
practices to reduce VOC emissions from
cleaning materials. We recommend that,
at a minimum, the work practices
include the following: (1) Store all VOC-
containing cleaning materials and used
shop towels in closed containers; (2)
ensure that mixing and storage
containers used for VOC-containing
cleaning materials are kept closed at all
times except when depositing or
removing these materials; (3) minimize
spills of VOC-containing cleaning
materials; (4) convey cleaning materials
from one location to another in closed
containers or pipes; and (5) minimize

VOC emissions from cleaning of
application, storage, mixing, and
conveying equipment by ensuring that
application equipment cleaning is
performed without atomizing the
cleaning solvent outside of an enclosure
and all spent solvent is captured in
closed containers.

C. Impacts of Recommended Control
Techniques

Based on the 2002 NEI database, we
estimate that there are 3,925
miscellaneous metal and plastic parts
surface coating facilities in the United
States (U.S.). Using the April 2004
ozone nonattainment designations, we
estimated that 2,539 of these facilities
are in ozone nonattainment areas. Based
on the 2002 NEI VOC emissions data,
1,296 of the 2,539 facilities in ozone
nonattainment areas emitted VOC at or
above the recommended 6.8 kg VOC/
day (15 1b VOC/day or 3 tpy)
applicability threshold. These 1,296
facilities, in aggregate, emit an estimated
20,098 Mg/yr (22,108 tpy) of VOC, or an
average of about 15.5 Mg/yr (17.0 tpy)
of VOC per facility.

We have estimated the total annual
control costs to be approximately $13.5
million based on the use of low-VOC
coatings, and emission reductions will
be about 35 percent. Since these
recommended measures are expected to
result in a VOC emissions reduction of
7,034 Mg/yr (7,738 tpy), the cost-
effectiveness is estimated to be $1,919/
Mg ($1,745/ton). The impacts are further
discussed in the draft CTG document.

We have concluded that the work
practice recommendations in the draft
CTG will result in a net cost savings.
These work practices reduce the amount
of cleaning materials used by decreasing
the amount that evaporates and is
therefore wasted. Similarly, the
adoption of more efficient spray guns, as
recommended in the CTG, will reduce
coating consumption and will also
result in net cost savings compared to
conventional spray guns. However,
because we cannot determine the extent
to which these practices have already
been adopted, we cannot quantify these
savings. Therefore, these cost savings
are not reflected in the above cost
impacts.

D. Considerations in Determining
Whether a CTG Will Be Substantially as
Effective as a Regulation

In determining whether to issue a
national rule or a CTG for the product
categories of miscellaneous metal
product and plastic parts surface
coatings under CAA section
183(e)(3)(C), we analyzed the four
factors identified above in section I.D in
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light of the specific facts and
circumstances associated with these
product categories. Based on that
analysis, we propose to determine that
a CTG will be substantially as effective
as a rule in achieving VOC emission
reductions in ozone nonattainment
areas from miscellaneous metal product
and plastic parts surface coating and
associated cleaning materials.

This section is divided into two parts.
In the first part, we discuss our belief
that the most effective means of
achieving VOC emission reductions in
these two CAA section 183(e) product
categories is through controls at the
point of use of the product (i.e., through
controls on the use of coating and
cleaning materials at miscellaneous
metal and plastic parts surface coating
facilities), and these controls can be
accomplished only through a CTG. We
further explain that the recommended
approaches in the draft CTG are
consistent with existing effective EPA,
State, and local VOC control strategies.
In the second part, we discuss how the
distribution and place of use of the
products in these two product categories
also support the use of a CTG. We also
discuss the likely VOC emission
reductions associated with a CTG, as
compared to a regulation. We further
explain that there are control
approaches for these categories that
result in significant VOC emission
reductions and that such reductions
could only be obtained by controlling
the use of the products through a CTG.
Such reductions could not be obtained
through a regulation under CAA section
183(e) because the controls affect the
end-user, which is not a regulated entity
under CAA section 183(e)(1)(C). For
these reasons, which are described more
fully below, we believe that a CTG will
achieve greater VOC emission
reductions than a rule for these
categories.

1. The Most Effective Entity to Target for
VOC Reductions and Consistency With
Existing Federal, State, and Local VOC
Strategies

To evaluate the most effective entity
to target for VOC reductions, it is
important first to identify the primary
sources of VOC emissions. There are
two main sources of VOC emissions
from miscellaneous metal and plastic
parts surface coating: (1) Evaporation of
VOC from coatings; and (2) evaporation
of VOC from cleaning materials. We
address each of these sources of VOC
emissions, in turn, below, as we discuss
the CTG versus regulation approach.

a. Coatings. A national rule could
contain limits for the as-sold VOC
content of coatings that are marketed as

miscellaneous metal and plastic parts
coatings. However, the effect of such
national rule setting low-VOC content
limits for miscellaneous metal and
plastic parts surface coatings could be
easily subverted because it could not
guarantee that only those low-VOC
content coating materials would be used
for miscellaneous metal and plastic
parts surface coating. Many coatings
used in miscellaneous metal and plastic
parts surface coating operations are not
specifically marketed by the supplier as
coatings for specific products.
Therefore, these facilities could
purchase and use high-VOC specialty
coatings materials for routine coating
operations, and this practice would
effectively nullify the reformulation
actions of the manufacturers and
suppliers of low-VOC coatings, resulting
in no net change in VOC emissions in
ozone nonattainment areas.

By contrast, a CTG can affect the end-
users of the coating materials and,
therefore, can implement the control
measures that are more likely to achieve
the objective of reducing VOC emissions
from these product categories in ozone
nonattainment areas. As previously
discussed, the draft CTG recommends
three options for reducing VOC
emissions from miscellaneous metal and
plastic parts surface coatings: (1) VOC
content limits that can be achieved
through the use of low-VOC content
coatings and specific application
methods; (2) equivalent emission limits
based on the use of a combination of
low-VOC coatings, specific application
methods, and add-on controls; and (3)
an overall 90 percent control efficiency
should a facility choose to use add-on
controls in conjunction with high-VOC
content coatings. In addition, we
recommend in the draft CTG that certain
work practices be implemented in
conjunction with any of the three
control options described above to
further reduce VOC emissions from
coatings as well as controlling VOC
emissions from cleaning materials.
These recommended work practices
have been shown to effectively reduce
VOC beyond the level achievable using
either low-VOC materials and specific
application methods or add-on controls.
Given the significant reductions
achievable through the use of these
recommended control measures, the
most effective entity to address VOC
emissions from miscellaneous metal and
plastic parts surface coatings is the
facility using the coatings.

These control measures are consistent
with existing EPA, State, and local VOC
control strategies applicable to
miscellaneous metal and plastic parts
surface coating. As mentioned above,

previous EPA actions and existing State
and local regulations (in particular, the
regulations in the majority of the
California air Districts and in Michigan)
that address miscellaneous metal and
plastic parts surface coating similarly
call for VOC emission reduction through
the use of low-VOC content materials, or
the use of control devices in
conjunction with high-VOC content
coating materials. Some State and local
VOC control strategies also include
work practices and specific application
methods.

We cannot, however, issue a national
rule directly requiring miscellaneous
metal and plastic parts surface coating
facilities to use low-VOC content
coatings, control devices or specific
application methods, or to implement
work practices to reduce VOC emissions
because, pursuant to CAA section
183(e)(1)(C) and (e)(3)(B), the regulated
entities subject to a national rule would
be the coating manufacturers and
suppliers, not the miscellaneous metal
and plastic parts surface coating
facilities. By contrast, a CTG can reach
the end-users of the miscellaneous
metal and plastic parts coatings and,
therefore, can implement the control
recommendations for end-users that are
identified above as more likely to
achieve the objective of reducing VOC
emissions from these product categories
in ozone nonattainment areas.
Accordingly, we are including these
recommended control measures in the
draft CTG that applies to miscellaneous
metal and plastic parts surface coatings
facilities as the end-users of the coating
materials.

b. Cleaning Materials. There are two
primary means to control VOC
emissions associated with the cleaning
materials used in the miscellaneous
metal and plastic parts surface coating
process: (1) Limiting the VOC content,
boiling point, or VOC vapor pressure of
the cleaning materials, and (2)
implementing work practices governing
the use of the cleaning materials. A
national rule requiring that
manufacturers of cleaning materials for
miscellaneous metal and plastic parts
surface coating operations provide low-
VOC content or low vapor pressure
(high boiling point) cleaning materials
would suffer from the same deficiencies
noted above with regard to the coatings.
Specifically, nothing in a national rule
that regulates manufacturers and
suppliers of cleaning materials specified
for use in miscellaneous metal and
plastic parts surface coating operations
would preclude the miscellaneous metal
and plastic parts surface coating
industry from purchasing bulk solvents
or other multipurpose cleaning
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materials from other vendors. The
general availability of bulk solvents or
multipurpose cleaning materials from
vendors that would not be subject to
such regulation would directly
undermine the effectiveness of such a
national regulation.

The more effective approach for
reducing VOC emissions from cleaning
materials used by miscellaneous metal
and plastic parts surface coaters is to
control the use of cleaning materials
through work practices. The draft CTG
recommends that miscellaneous metal
and plastic parts surface coating
facilities implement work practices to
reduce VOC emissions from cleaning
materials during surface coating
operations. Examples of effective work
practices are: Keeping solvents and used
shop towels in closed containers; using
enclosed spray gun cleaners and
preventing the atomized spraying of
cleaning solvent outside of an
enclosure; minimizing spills of VOC-
containing cleaning materials; cleaning
up spills immediately; and conveying
any VOC-containing cleaning materials
in closed containers or pipes. These
work practices have proven to be
effective in reducing VOC emissions.

Given the significant VOC reductions
achievable through the implementation
of work practices, we conclude that the
most effective entity to address VOC
emissions from cleaning materials used
in miscellaneous metal and plastic parts
surface coating operations is the facility
using the cleaning materials during
surface coating operations. This
recommendation is consistent with
measures required by State and local
jurisdictions for reducing VOC
emissions from cleaning materials used
in miscellaneous metal and plastic parts
surface coating operations.

We cannot, however, issue a rule
requiring such work practices for
miscellaneous metal and plastic parts
surface coating facilities because,
pursuant to CAA section 183(e)(1)(C)
and (e)(3)(B), the regulated entities
subject to a national rule would be the
cleaning materials manufacturers and
suppliers and not the miscellaneous
metal and plastic parts surface coating
facilities. By contrast, a CTG can
address these coating facilities.
Accordingly, we are including in the
draft CTG these work practices that
apply to miscellaneous metal and
plastic parts surface coating facilities as
the end-users of the cleaning materials.

Based on the nature of the
miscellaneous metal and plastic parts
surface coating process, the sources of
significant VOC emissions from this
process, and the available strategies for
reducing such emissions, the most

effective means of achieving VOC
emission reductions from these product
categories is through controls at the
point of use of the products, (i.e.,
through controls on miscellaneous
metal and plastic parts surface coaters).
This strategy can be accomplished only
through a CTG. The recommended
approaches described in the draft CTG
are also consistent with effective
existing EPA, State, and local VOC
control strategies for miscellaneous
metal and plastic parts surface coating
operations. These two factors alone
demonstrate that a CTG will be
substantially as effective as a national
regulation under CAA section 183(e) in
addressing VOC emissions from
miscellaneous metal and plastic parts
surface coatings and associated cleaning
materials in ozone nonattainment areas.

2. The Product’s Distribution and Place
of Use and Likely VOC Emission
Reductions Associated With a CTG
Versus a Regulation

The factors described in the above
section, taken by themselves, weigh
heavily in favor of the CTG approach.
The other two factors relevant to the
CAA section 183(e)(3)(C) determination
only further confirm that a CTG will be
substantially as effective as a national
regulation for miscellaneous metal and
plastic parts surface coatings and
associated cleaning materials.

First, miscellaneous metal and plastic
parts surface coatings and associated
cleaning materials are used at
commercial facilities in specific,
identifiable locations. Specifically, these
materials are used in commercial
manufacturing facilities that apply
surface coating to miscellaneous metal
and plastic parts, as described in section
III.A. This stands in contrast to other
consumer products, such as
architectural coatings, that are widely
distributed and used by innumerable
small users (e.g. , individual consumers
in the general public). Because the VOC
emissions are occurring at commercial
manufacturing facilities,
implementation and enforcement of
controls concerning the use of these
products are feasible. Therefore the
nature of the products’ place of use
further counsels in favor of the CTG
approach.

Second, a CTG will achieve greater
emission reduction than a national rule
for VOC emissions from miscellaneous
metal and plastic parts surface coatings
and associated cleaning materials. For
the reasons described above, we believe
that a national rule limiting the VOC
content in coatings and cleaning
materials used in miscellaneous metal
and plastic parts surface coating

operations would result in little VOC
emissions reduction. By contrast, a CTG
can achieve significant VOC emissions
reduction because it can provide for the
highly effective emission control
strategies described above that are
applicable to the end-users of the
coatings and cleaning materials at
miscellaneous metal and plastic parts
surface coating facilities. As described
above, our recommendations in the draft
CTG include the use of control devices,
specific application methods, and work
practices. The significant VOC
reductions associated with these
measures could not be obtained through
a national regulation, because they are
achieved through the implementation of
measures by the end-user. In addition,
as previously explained, strategies that
arguably could be implemented through
rulemaking, such as limiting the VOC
content in coatings and cleaning
materials, are far more effective if
implemented directly at the point of use
of the product through a CTG. For the
reasons stated above, it is more effective
to control the VOC emissions from
coatings and cleaning materials used for
miscellaneous metal and plastic parts
surface coating through a CTG than
through a national regulation.

Furthermore, the number of
miscellaneous metal and plastic parts
surface coating facilities affected by our
recommendations in this draft CTG, as
compared to the total number of such
facilities in ozone nonattainment areas,
does not affect our conclusion that the
CTG would be substantially more
effective than a rule in controlling VOC
emissions for these product categories.
We recommend the control measures
described in the draft CTG for
miscellaneous metal and plastic parts
surface coating facilities that emit 6.8 kg
VOC/day (15 Ib VOC/day or 3 tpy) or
more VOC. Based on the April 2004
ozone nonattainment designations, we
estimate that 1,296 of the 2,539
miscellaneous metal and plastic parts
surface coating facilities located in
ozone nonattainment areas emit 6.8 kg
VOC/day (15 1b VOC/day or 3 tpy) or
more and are therefore addressed by our
recommendations in the draft CTG. We
estimate that 1,243 miscellaneous metal
and plastic parts surface coating
facilities would not be covered by the
recommendations in the draft CTG.
However, according to the 2002 NEI
database, these 1,243 facilities
collectively emitted about 670 Mg/yr
(740 tpy) of VOC, which is less than
four percent of the total reported VOC
(an average of about 0.5 Mg/yr (0.5 tpy)
per facility) in ozone nonattainment
areas. The fact that the CTG addresses
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more than 96 percent of the VOC
emissions from miscellaneous metal and
plastic parts surface coating facilities in
ozone nonattainment areas further
supports our conclusion that a CTG is
more likely to achieve the intended
VOC emission reduction goal for these
product categories than a national rule.

Upon considering the above factors in
light of the facts and circumstances
associated with these product
categories, we propose to determine that
a CTG for miscellaneous metal and
plastic parts surface coating facilities
will be substantially as effective as a
national regulation.

III. Auto and Light-Duty Truck
Assembly Coatings

A. Industry Characterization
1. Source Category Description

This category of consumer and
commercial products includes the
coatings that are applied to new
automobile or new light-duty truck
bodies, or body parts for new
automobiles or new light-duty trucks.12
These bodies or body parts may be made
of metal or plastic. The large majority of
these coatings are specifically
formulated, marketed and sold for this
end use and are applied at automobile
or light-duty truck assembly plants.
However, this CAA section 183(e)
category also includes coatings applied
at facilities that perform these coating
operations on a contractual basis. This
category does not include coatings used
at plastic or composites molding
facilities as described in the Surface
Coating of Automobiles and Light-Duty
Trucks NESHAP (40 CFR part 63,
subpart IIII). Automobile and light-duty
truck coatings enhance a vehicle’s
durability and appearance. Some of the
coating system characteristics that
automobile and light-duty truck
manufacturers test for include adhesion,
water resistance, humidity resistance,
salt spray resistance, color, gloss, acid
etch resistance, and stone chip
resistance. The primary coatings used
are electrodeposition primer (EDP),
primer-surfacer (including anti-chip
coatings), topcoat (basecoat and
clearcoat) and final repair.

Sealers, deadeners, transit coatings
and cavity waxes used in the production
of new automobiles and new light-duty
trucks are included in the miscellaneous
metal and plastic parts coatings
categories and are addressed in the draft
CTG for miscellaneous metal products

12 Please see 40 CFR 63.3176 (the NESHAP for
Surface Coating of Automobiles and Light-Duty
Trucks) for the definitions of “automobiles” and
“light-duty trucks.”

and plastic parts coatings. Adhesives,
glass bonding primers and glass bonding
adhesives used in the production of new
automobiles and new light-duty trucks
are included in the miscellaneous
industrial adhesives product category
and are addressed in the draft CTG for
miscellaneous industrial adhesives. In
the draft CTG, however, we seek
comments on whether the use of these
materials in the production of new
automobiles and new light-duty trucks
should instead be included in the auto
and light-duty truck assembly coatings
category and addressed in the CTG for
auto and light-duty truck assembly
coatings. In addition, in the draft CTG,
we seek comments, including
supporting VOC content information, on
appropriate control recommendations
specifically for the use of these
materials in the production of new
automobiles and new light-duty trucks
if EPA were to include such use of these
materials in the auto and light-duty
truck assembly coatings category and
address them in the CTG for automobile
and light-duty truck assembly coatings.

2. Processes, Sources of VOC Emissions,
and Controls

The VOC emissions from automobile
and light-duty truck surface coating
operations are primarily a result of
evaporation of the VOC contained in the
coatings and cleaning materials used in
these operations.?? The primary VOC
emissions from automobile and light-
duty truck surface coatings occur during
coating application/flash-off and curing/
drying of the coatings. The remaining
emissions are mainly from mixing and/
or thinning. The VOC emissions from
mixing and thinning of coatings occur
from displacement of VOC-laden air in
containers used to mix coatings
containing solvents (thinners) prior to
coating application. The displacement
of VOC-laden air can also occur during
filling of containers and can be caused
by changes in temperature, changes in
barometric pressure, or agitation during
mixing.

The VOC emissions from coating
application occur when solvent
evaporates from the coating as it is being

13In a previous notice, EPA stated that the
cleaning operations associated with certain
specified 183(e) consumer and commercial product
categories, including automobile and light duty-
truck assembly coatings, would not be covered by
EPA’s 2006 CTG for industrial cleaning solvents (71
FR 44522 and 44540, August 4, 2006) * * *.1In the
notice, EPA expressed its intention to address
cleaning operations associated with these categories
in the CTGs for these specified categories if the EPA
determines that a CTG is appropriate for a
respective category * * *. Accordingly, the draft
CTG for auto and light-duty truck assembly coatings
category addresses VOC emissions from cleaning
operations associated with this product category.

applied to the vehicle part or body. The
transfer efficiency (the percent of
coating solids applied to the automobile
or light-duty truck body or body part) of
a coating application method affects the
amount of VOC emitted during coating
application. A coating application
method that is more efficient in
transferring coatings to the substrate
will reduce the volume of coatings (and
therefore solvents) needed per given
amount of production; thus reducing
VOC emissions.

Before coatings are applied, the body
of an automobile or light-duty truck is
assembled, anticorrosion operations are
performed, and any plastic parts to be
finished with the body are installed. A
series of coatings are applied to protect
the metal surface from corrosion and
assure good adhesion of subsequent
coatings. First, an EDP coating is
applied to the body using a method in
which a negatively charged automobile
or light-duty truck body is immersed in
a positively charged bath of waterborne
EDP. The coating particles (resin and
pigment) migrate toward the body and
are deposited onto the body surface,
creating a strong bond between the
coating and the body to provide a
durable coating. Once the coating
application deposition is completed, the
body is rinsed in a succession of
individual spray and/or immersion
rinse stations and then dried with an
automatic air blow-off. Following the
rinsing stage (including the automatic
air blow-off), the deposited coating is
cured in an electrodeposition curing
oven.

After curing, the body is further
water-proofed by sealing spot-welded
joints of the body. After sealing, the
body proceeds to the anti-chip booth
where anti-chip coatings are applied to
protect the vulnerable areas of the body.
Next, a primer-surfacer coating is
applied. The purpose of the primer-
surfacer coating is to provide ““filling”
or hide minor imperfections in the
body, provide additional protection to
the vehicle body, and bolster the
appearance of the topcoats. Primer-
surfacer coatings are applied by spray
application in a water-wash spray
booth. Following application of the
primer-surfacer, the body is baked to
cure the film, minimize dirt pickup, and
reduce processing time.

The next step of the coating process
is the spray application of the topcoat,
which usually consists of a basecoat
(color) and a clearcoat. The purpose of
the clearcoat is to add luster and
durability to the vehicle finish and
protect the total coating system against
solvents, chemical agents, water,
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weather, and other environmental
effects.

After the topcoat (i.e., a basecoat and
a clearcoat) is applied, the automobile
or light-duty truck body or body parts
proceed to a flash-off area, where a
certain level of solvent evaporation
occurs. This step is designed to prevent
bubble formation during curing in the
bake oven. After flash-off, the
automobile and light-duty truck bodies
or body parts are then dried/cured in
bake ovens.

The amount of VOC emissions from
the flash-off area depends on the type of
coating used, how quickly the
component or product moves through
the flash-off area, and the distance
between the application area and the
bake oven. For liquid spray
applications, it is estimated that 65—-80
percent of the volatiles are emitted
during the application and flash-off
operations, and the remaining 20-35
percent from the curing/drying
operation.

After curing of the topcoat, the
vehicle proceeds to final assembly. If
necessary, the fully assembled vehicle
proceeds to final repair, where coatings
are applied and other operations are
performed to correct damage or
imperfections in the coating. The
coatings applied during final repair are
cured at a lower temperature than that
used for curing primer-surfacer and
topcoat. The lower cure temperature is
necessary to protect heat-sensitive
components on completely assembled
motor vehicles.

Until the 1970’s, the majority of
coatings used in the automobile and
light-duty truck manufacturing industry
were conventional solvent-borne
coatings, with high VOC content. Due to
a combination of regulation at the State
and Federal level, technology
development and competitive factors,
the industry has steadily moved to
lower VOC content coatings. These
alternative coatings include powder
coatings, waterborne coatings, and
higher solids coatings. The utilization of
these alternative coatings in conjunction
with efficient spray application
equipment, such as electrostatic spray,
is the primary method that is currently
being used at auto and light-duty truck
surface coating operations to reduce
VOC emissions from the coatings. In
addition, many facilities control the
exhaust from their bake ovens. Some
facilities have also employed partial

spray booth controls by venting spray
booth emissions, principally from
automated spray zones, through an add-
on control device such as an oxidizer or
hybrid (concentrator followed by an
oxidizer) control system.

Powder anti-chip and primer-surfacer
coatings are used at some automobile
and light-duty truck assembly plants.
Powder coating produces minimal
amounts of VOC emissions. Powder
coating is applied via powder delivery
systems, which in most cases is an
electrostatic spray. Because powder
coatings are applied as dried particles,
no VOC are released during the
application operation. Depending on the
powder formulation, some volatile
emissions may occur when the powder
is heated during the curing step. In any
event, any volatile emissions from the
heating of powder coatings would
generally be much less than the volatile
emissions from the heating of liquid
coatings during the curing operations.
Powder coating applications are best
suited for long production runs of
consistently sized parts without color
changes.

Waterborne coatings produce minimal
VOC emissions primarily because a
large portion of the VOC solvent carrier
is replaced with water. Waterborne
EDPs are used at almost every
automobile and light-duty truck
assembly plant. Waterborne primer-
surfacer and waterborne basecoat are
used at some automobile and light-duty
truck assembly plants. Waterborne
primer-surfacer and waterborne
basecoat are applied by a combination
of manual and automatic, and
electrodeposition and non-
electrodeposition spray techniques.

Higher solids coatings contain more
solids than “conventional” (pre-1980)
coatings. These coatings reduce VOC
emissions because they contain less
VOC solvent per unit volume of solids
than conventional solvent-borne
coatings. Thus, a lesser amount of VOC
emissions are released during coating
preparation, application, and curing to
deliver a given amount of coating solids.
Higher solids primer-surfacer and
basecoat are used at some automobile
and light-duty truck assembly plants.
Higher solids clearcoat is used at every
automobile and light-duty truck
assembly plant. Higher solids primer-
surfacer and basecoat are applied by a
combination of manual and automatic,

and electrodeposition and non-
electrodeposition spray techniques.

As previously mentioned, another
source of VOC emissions from
automobile and light-duty truck surface
coating operations is cleaning materials.
The VOC are emitted when solvents
evaporate from the cleaning materials
during use. Cleaning materials are used
for several purposes, including the
cleaning of spray guns, transfer lines
(e.g., tubing or piping), tanks, and the
interior of spray booths, and cleaning
other unwanted materials from
equipment related to coating operations.
These cleaning materials are typically
mixtures of organic solvents.

Work practices are widely used
throughout the automobile and light-
duty truck manufacturing industry to
reduce VOC emissions from cleaning
operations. These measures include
covering mixing tanks, storing solvents
and solvent soaked rags and wipes in
closed containers, and cleaning spray
guns in an enclosed system. Low-VOC
content or low vapor pressure cleaning
materials are used for certain cleaning
activities. However, there is insufficient
information available to correlate VOC
content or vapor pressure to specific
cleaning steps.

3. Existing Federal, State, and Local
VOC Control Strategies

Three previous EPA actions addressed
automobile and light-duty truck surface
coating operations.

e CTG for Surface Coating of Cans,
Coils, Paper, Fabrics, Automobiles, and
Light-Duty Trucks (1977).

e New Source Performance Standard
for Automobile and Light-Duty Truck
Surface Coating Operations, 40 CFR part
60, subpart MM (1980).

e National Emission Standards for
Hazardous Air Pollutants for Surface
Coating of Automobile and Light-Duty
Trucks, 40 CFR 63, subpart IIII (2004).

In 1977, EPA issued a CTG document
entitled “Control of Volatile Organic
Emissions from Existing Stationary
Sources Volume II: Surface Coating of
Cans, Coils, Paper, Fabrics,
Automobiles, and Light-Duty Trucks”
(EPA-450/2—-77-008). The 1977 CTG
and subsequent implementation
guidance provided RACT
recommendations for controlling VOC
emissions from automobile and light-
duty trucks surface coating operations.
These recommendations are
summarized in Table 1.
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TABLE 1.—1977 CTG RECOMMENDED VOC EMISSION LIMITS FOR AUTOMOBILE AND LIGHT-DUTY TRUCK SURFACE

COATING

EDP operation

Primer-surfacer (guide coat) operation
Topcoat operation
Final repair operation

0.14 kg VOCl/liter (1.2 Ibs/gal) of coating, excluding water and ex-
empt compounds, or 0.17 kg VOC/liter (1.4 Ib VOC/gallon) of
coating solids deposited.

1.8 kg VOCl/liter (15.1 Ib VOC/gallon) of coating solids deposited.

1.8 kg VOCl/liter (15.1 Ib VOC/gallon) of coating solids deposited.

0.58 kg VOC/liter (4.8 Ibs/gal) of coating, excluding water and ex-
empt compounds.

In 1980, EPA promulgated an NSPS
for surface coating of automobile and
light-duty trucks (40 CFR part 60
subpart MM). Due to the differences in
emission limit formats, the NSPS and
the 1977 CTG limits cannot be
compared. The NSPS established the
emission limits calculated on a monthly
basis for each primecoat operation,

guidecoat (primer-surfacer) operation,
and topcoat operation located in an
automobile or light-duty truck assembly
plant constructed, reconstructed, or
modified after October 5, 1979 (Table 2).
The NSPS does not apply to plastic
body component coating operations or
to all-plastic automobile or light-duty
truck bodies coated on separate coating

lines. The VOC emission limit for EDP
primecoat operations depends on the
solids turnover ratio (R;). The solids
turnover ratio is the ratio of total
volume of coating solids added to the
EDP system in a calendar month to the
total volumetric design capacity of the
EDP system.

TABLE 2.—1980 NSPS VOC EMISSION LIMITS FOR AUTOMOBILE AND LIGHT-DUTY TRUCK SURFACE COATING

Primecoat Operations (Non-EDP)

0.17 kg VOCl/liter (1.42 Ib/gal) coating solids applied.

When R; = >0.16:

When 0.040 <R; <0.160:

When R; <0.040:

Primecoat Operations (EDP)

0.17 kg VOCl/liter (1.42 Ib/gal)
coating solids applied.

0.17 x 3500-160—Rikg VOC/liter
(0.17 x 3500-160-Rt x 8.34 |b/gal)
coating solids applied.

No VOC emission limit.

Guidecoat Operations (including
the guide coat application, flash-
off area, and oven).

1.40 kg VOCl/liter (11.7 Ib/gal) coating solids applied.

Topcoat Operations (including top-
coat application, flash-off area,
and oven).

1.47 kg VOCl/liter (12.3 Ib/gal) coating solids applied.

In 2004, EPA promulgated the
National Emissions Standards for
Hazardous Air Pollutants: Surface
Coating of Automobile and Light-Duty
Trucks, 40 CFR, part 63, subpart IIII.
The areas covered by the NESHAP
include all the equipment used to apply
coating to new automobile or light-duty
truck bodies or body parts and to dry or
cure the coatings after application; all
storage containers and mixing vessels in
which vehicle body coatings, thinners,

and cleaning materials are stored and
mixed; all manual and automated
equipment and containers used for
conveying vehicle body coatings,
thinners, and cleaning materials; and all
storage containers and all manual and
automated equipment and containers
used to convey waste materials
generated by an automobile and light-
duty truck surface coating operation.
The 2004 NESHAP for automobile
and light-duty truck surface coating

established organic HAP emission
limitations calculated on a monthly
basis for existing sources. More
stringent limits apply to new sources,
which are sources that commence
construction after December 24, 2002.
The limits for automobile and light-duty
truck surface coating for existing and
new sources are summarized in Table 3
below.

TABLE 3.—2004 NESHAP HAP EMISSION LIMITS FOR AUTOMOBILE AND LIGHT-DUTY TRUCK SURFACE COATING

Combined primer-surfacer, topcoat, final repair, glass bonding primer, and
glass bonding adhesive operation plus all coatings and thinners, except for
deadener materials and for adhesive and sealer materials that are not
components of glass bonding systems, used in coating operations added
to the affected source.

Combined EDP, primer-surfacer, topcoat, final repair, glass bonding primer,
and glass bonding adhesive operation plus all coatings and thinners, ex-
cept for deadener materials and for adhesive and sealer materials that are
not components of glass bonding systems, used in coating operations
added to the affected source.

0.060 kg organic HAP/liter of coating solids deposited (0.50 Ib/
gal) for new or reconstructed affected sources.

0.132 kg organic HAP/liter of coating solids deposited (1.10 Ib/
gal) for existing affected sources.

0.036 kg organic HAP/liter of coating solids deposited (0.30 Ib/
gal) for new or reconstructed affected sources.

0.072 kg organic HAP/liter of coating solids deposited (0.60 Ib/
gal) for existing affected sources.

The 2004 NESHAP requires that
facilities develop and implement a plan

to minimize HAP emissions from
cleaning operations for automobile and

light-duty truck surface coating. The
NESHAP also requires that facilities
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utilize work practices to minimize
organic HAP emissions from the storage,
mixing, and conveying of coatings,
thinners, cleaning materials, and from
handling waste materials generated by
the coating operation.

In addition to the EPA actions
mentioned above, 14 States and
California’s Bay Area District, where the
only automobile and light-duty trucks
manufacturing facility in California is
located, have regulations that control
VOC emissions from surface coating
operations. These State RACT rules
have VOC emission limits equivalent to
the 1977 CTG recommended limits or
the NSPS limits.

B. Recommended Control Techniques

The proposed CTG recommends: VOC
emission limits for coating operations;
work practices for storage and handling
of coatings, thinners, and coating waste
materials; and work practices for the
handling and use of cleaning materials.
The recommended VOC limits are based
on 2006 and 2007 data from currently
operating automobile and light-duty
truck surface coating operations, and the
work practices recommendations mirror
those found in the NESHAP.

During the development of the 2004
NESHAP, EPA identified 65 automobile
and light-duty truck assembly facilities
operating in 1999. For the development
of this CTG, The Alliance of Automobile
Manufacturers, an industry trade
association representing the majority of
these facilities, provided information
from member companies and submitted
this information to EPA. Non-member
companies also provided information to
EPA. Information was provided for 56
facilities. The information included
VOC emission rates for EDP, primer-
surfacer, and topcoat operations on a
daily and monthly average for the
calendar years 2006 and 2007. Most
facilities also provided data showing
maximum and minimum daily values,
as well.

1. Applicability

The draft CTG recommends certain
control techniques for reducing VOC
emissions from automobile and light-
duty truck surface coatings and cleaning
materials. We are recommending that
these control options apply to surface
coating facilities that emit 6.8 kg VOC/
day (15 1b VOC/day or 3 tpy) or more
before consideration of control.

We do not recommend these control
approaches for facilities that emit below
this level because of the very small VOC
emission reductions that can be
achieved. The recommended threshold
level is equivalent to the evaporation of
approximately two gallons of solvent

per day. Such a level is considered to

be an incidental level of solvent usage
that could be expected even in facilities
that use very low-VOC content coatings.
This recommended threshold is also
consistent with our recommendations in
many previous CTGs.

Although we do not believe that our
recommendations are appropriate for
auto and light-duty truck facilities that
emit less than the applicability
threshold recommended above, we
believe that all auto and light-duty truck
facilities emit at or above that level of
VOC.

The draft CTG also recommends that
States consider structuring their RACT
rules to provide facilities that coat
bodies and/or body parts of heavy
vehicles 14 with the option of meeting
either the State requirements for
automobile and light-duty truck coating
category or the requirements for
miscellaneous metal products coatings
category or the plastic parts coatings
category. As mentioned in section II.B of
this notice, heavy vehicle coatings are
included in the Miscellaneous Metal
Products and Plastic Parts Coatings
categories under section 183(e) and are
therefore covered in the draft CTG for
Miscellaneous Metal and Plastic Parts
Coatings. We note, however, that some
automobile and light-duty truck surface
coating facilities also coat heavy vehicle
bodies or body parts for heavier
vehicles. The heavy vehicle bodies or
body parts for heavier vehicles may be
coated using the same equipment and
materials that are used to coat
automobile and light-duty truck bodies
or body parts for automobiles and light-
duty trucks. The permit requirements
for the heavier vehicle portion of these
combined use paint shops are often
structured in the same way as permit
requirements for automobile and light-
duty truck paint shops. Also, some
facilities that coat only heavier vehicle
bodies or body parts for heavier vehicles
have paint shops that are designed and
operated in the same manner as paint
shops that are used to coat automobile
and light-duty truck bodies and body
parts for automobiles and light-duty
trucks. The permit requirements for
these heavier vehicle paint shops are
often structured in the same way as
permit requirements for automobile and
light-duty truck paint shops. In light of
the above, providing heavier vehicle
coating facilities with the option of
meeting the State RACT requirements
for the automobile and light-duty truck

14 Heavy vehicles include all vehicles that are not
automobiles or light-duty trucks, as those terms are
defined at 40 CFR 63.3176 (the NESHAP for Surface
Coating of Automobiles and Light-Duty Trucks).

coating category in lieu of the
requirements for Miscellaneous Metal
Products or Plastic Parts categories will
provide for the most consistency with
existing permit requirements and
simplify compliance demonstration
requirements for these facilities.
Furthermore, in light of the stringency
of our recommended control measures
in the draft Auto and Light-Duty Truck
CTG, we believe that facilities that
choose this alternative will achieve at
least equivalent, if not greater, control of
VOC emissions. For the reasons stated
above, we recommend that States RACT
rules provide heavier vehicle coating
facilities the option of meeting either
the State requirements for
miscellaneous metals and plastic parts
coatings or the requirements for auto
and light-duty truck coatings.

2. Coatings

The VOC emission limits
recommended in the draft CTG are
based on the data supplied by the
Alliance of Automobile Manufacturers
member companies and other
manufacturers in 2008. These
recommendations are more stringent
than existing State RACT rules which
are based on the 1977 CTG or the NSPS
limits.

In conjunction with our
recommended VOC emission limits for
primer-surfacer and topcoat, we
recommend in the draft CTG that
facilities follow the procedures and
calculations in a draft revised
“Automobile Topcoat Protocol” for
determining the daily VOC emission
rates of automobile and light-duty truck
primer-surfacer and topcoat operations.
In 1988, EPA published a document
titled “Protocol for Determining the
Daily Volatile Organic Compound
Emission Rate of Automobile and Light-
Duty Truck Topcoat Operations” (EPA-
450/3—-88-018). This document is
commonly referred to as the Automobile
Topcoat Protocol. The Automobile
Topcoat Protocol provides procedures
and calculations for determining the
daily VOC emission rate of an
automobile and light-duty truck topcoat
operation. The 1988 protocol has been
adopted into many State regulations and
permits, and is also referenced in the
National Emissions Standards for
Hazardous Air Pollutants: Surface
Coating of Automobile and Light-Duty
Trucks, 40 CFR, part 63, subpart IIIL
Most automobile and light-duty truck
facilities use the 1988 protocol for both
their topcoat and primer-surfacer
operation.

In conjunction with the draft CTG we
have prepared a draft revision of the
Automobile Topcoat Protocol. The draft



Federal Register/Vol. 73, No. 135/Monday, July 14, 2008 /Proposed Rules

40247

revised protocol includes new sections
on accounting for control of spray booth
emissions and instructions for applying
the protocol to primer-surfacer
operations. As mentioned above, we
recommend in the draft CTG that
facilities refer to the procedures and
calculations in the draft revised protocol
for determining the daily VOC emission
rate of automobile and light-duty truck
primer-surfacer and topcoat operations.
We plan to issue the final revised
protocol concurrently with the final
CTG. After the final revised protocol has
been issued, we plan to amend the
NESHAP for Automobile and Light-Duty
Trucks (40 CFR part 63, subpart IIII) to
replace the references to the 1988
protocol with references to the revised
protocol.

The draft CTG recommends the
following VOC emission limits to
reduce VOC emissions from the coatings
during the coating operations:

¢ EDP operations (including
application area, spray/rinse stations,
and curing oven): 0.084 kg VOC/liter of
deposited solids (0.7 Ib VOC/gal
deposited solids) on a monthly average
basis.

e Primer-surfacer operations
(including application area, flash-off
area, and oven): 1.44 kg of VOC/liter of
deposited solids (12.0 Ibs VOC/gal
deposited solids) on a daily average
basis as determined by following the
procedures in the draft revised
Automobile Topcoat Protocol.

e Topcoat operations (including
application area, flash-off area, and
oven): 1.44 kg VOC/liter of deposited
solids (12.0 Ib VOC/gal deposited
solids) on a daily average basis as
determined by following the procedures
in the draft revised Automobile Topcoat
Protocol.

e Final repair: 0.58 kg VOC/liter of
coating (4.8 Ib VOC/gallon of coating)
less water and less exempt solvents.

The categories reflect the current
processes that are used at automobile
and light-duty truck surface coating
facilities. In addition to the individual
limits described above for primer-
surfacer and topcoat operations, the
draft CTG recommends that State RACT
rules provide sources with the option of
a single emission limit for combined
primer-surfacer and topcoat operations
because in many facilities these
processes are becoming
indistinguishable from each other. The
recommended alternative limit for
combined primer-surfacer and topcoat
applications is as follows:

e Combination of primer-surfacer and
topcoat operations: 1.44 kg VOG/liter of
deposited solids (12.0 Ib VOC/gal
deposited solids) on a daily average

basis as determined by following the
procedures in the draft revised
Automobile Topcoat Protocol.

All of the recommended emission
limits described above reflect the
combined use of low-VOC content
coatings, effective application
equipment, and control devices.
Additionally, the CTG recommends
work practices to reduce emissions from
coating operations, such as covering
open containers.

3. Cleaning Materials and Operations

The draft CTG recommends work
practices to reduce VOC emissions from
cleaning materials used in automobile
and light-duty truck surface coating
operations. The draft CTG recommends
that, at a minimum, these work
practices include the following: (1)
Store all VOC-containing cleaning
materials and used shop towels in
closed containers; (2) ensure that mixing
and storage containers used for VOC-
containing cleaning materials are kept
closed at all times except when
depositing or removing these materials;
(3) minimize spills of VOC-containing
cleaning materials; (4) convey cleaning
materials from one location to another
in closed containers or pipes; and (5)
minimize VOC emissions from cleaning
of application, storage, mixing, and
conveying equipment by ensuring that
application equipment cleaning is
performed without atomizing the
cleaning solvent outside of an enclosure
and that all spent solvent is captured in
closed containers.

The draft CTG also recommends that
facilities develop and implement plans
to minimize VOC emissions from
cleaning operations and from purging of
equipment associated with all coating
operations for which the draft CTG
recommends an emission limit. The
draft CTG recommends that the plans
specify the practices and procedures for
minimizing VOC emissions from the
following operations: Vehicle body
wiping, coating line purging, flushing of
coating systems, cleaning of spray booth
grates, cleaning of spray booth walls,
cleaning of spray booth equipment, and
cleaning external spray booth areas. The
recommended plan in the draft CTG is
an enhancement of the plan required in
the NESHAP, and not an entirely new
plan. Most elements of the NESHAP
plan, which is designed to reduce
organic HAP emissions, are also
effective in reducing VOC emissions
and are therefore included in our work
practice plan recommendation in the
draft CTG.

C. Impacts of Recommended Control
Techniques

Auto and light-duty truck coating
facilities have reduced the VOC
emissions from their coating operations
to comply with the NSPS, NESHAP, and
State rules. The recommended VOC
emission rates described above reflect
the control measures that are currently
being implemented by these facilities,
which surpass requirements in the
NSPS and State rules based on the 1977
CTG. Consequently, there is no
additional cost to implement the draft
CTG recommendations. For the same
reason, we do not anticipate additional
VOC emission reduction.

The draft CTG also recommends work
practices for reducing VOC emissions
from both coatings and cleaning
materials. We believe that our work
practice recommendations in the draft
CTG will result in a net cost savings.
Implementing work practices reduces
the amount of coatings and cleaning
materials used by decreasing
evaporation.

D. Considerations in Determining
Whether a CTG will be Substantially as
Effective as a Regulation

In determining whether to issue a
national rule or a CTG for the product
category of automobile and light-duty
truck surface coatings under CAA
section 183(e)(3)(C), we analyzed the
four factors identified above in section
1.D in light of the specific facts and
circumstances associated with this
product category. Based on that
analysis, we propose to determine that
a CTG will be substantially as effective
as a rule in achieving VOC emission
reductions in ozone nonattainment
areas from automobile and light-duty
truck surface coatings and associated
cleaning materials.

This section is divided into two parts.
In the first part, we discuss our belief
that the most effective means of
achieving VOC emission reductions in
this category is through controls at the
point of use of the product, (i.e., through
controls on the use of coatings and
cleaning materials at automobile and
light-duty truck surface coating
facilities), and this control can be
accomplished only through a CTG. We
further explain that the recommended
approaches in the draft CTG are
consistent with existing effective EPA,
State, and local VOC control strategies.
In the second part, we discuss how the
distribution and place of use of the
products in this category also support
the use of a CTG. We also discuss the
likely VOC emission reductions
associated with a CTG, as compared to
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a regulation. We further explain that
there are control approaches for this
category that result in significant VOC
emission reductions and that such
reductions could only be obtained by
controlling the use of the products
through a CTG. Such reductions could
not be obtained through a regulation
under CAA section 183(e) because the
controls affect the end-user, which is
not a regulated entity under CAA
section 183(e)(1)(C). For these reasons,
which are described more fully below,
we believe that a CTG will achieve
greater VOC emission reductions than a
rule for this category and therefore
satisfy the criterion in section
183(e)(3)(C) of being substantially as
effective as regulations in reducing VOC
emissions in ozone nonattainment areas.

1. The Most Effective Entity to Target for
VOC Reductions and Consistency With
Existing Federal, State, and Local VOC
Strategies

To evaluate the most effective entity
to target for VOC reductions, it is
important first to identify the primary
sources of VOC emissions and the
strategies used to reduce these VOC
emissions. There are two main sources
of VOC emissions from automobile and
light-duty truck surface coatings and
associated cleaning materials: (1)
Evaporation of VOC from coating
application, drying, and curing; and (2)
evaporation of VOC from cleaning of
spray booths and application
equipment. We address each of these
sources of VOC emissions, in turn,
below, as we discuss the CTG versus
regulation approach.

a. Coatings. As previously mentioned,
VOC emissions from the coatings can be
effectively controlled through the use of
a combination of measures, including
low-VOC content coatings, effective
application equipment, add-on controls,
and work practices. Pursuant to CAA
section 183(e)(1)(C) and (e)(3)(B), the
regulated entities subject to a national
rule would be the coating manufacturers
and suppliers, not the automobile and
light-duty truck surface coating
facilities. The VOC content of
automobile and light-duty truck
coatings is within the control of the
coating manufacturers and suppliers. A
national rule regulating coating
manufacturers and suppliers, therefore,
could contain limits for the as-sold VOC
content of automobile and light-duty
truck coatings. However, the coating
application equipment, add-on controls
and work practices used at automobile
and light-duty truck surface coating
facilities are not within the control of
the coating manufacturers and
suppliers. A national rule regulating

coating manufacturers and suppliers,
therefore, could not require or otherwise
ensure that automobile and light-duty
truck coating facilities use improved
application methods, add-on controls,
or work practices to reduce VOC
emissions.

A CTG, on the other hand, affects the
end-users of the coating materials and,
therefore, can implement all of the
control measures identified above. The
draft CTG recommends emission limits
for automobile and light-duty truck
surface coating operations based on the
combined effects of the use of low-VOC
content coatings, improved transfer
efficiency and add-on controls. The
recommended emission limits reflect
the same levels of coating VOC content
that would be required by a national
rule should we decide to issue a rule,
plus additional VOC reductions through
the use of efficient coating application
and add-on controls. The draft CTG also
recommends certain work practices to
further reduce VOC emissions from the
coatings used in automobile and light-
duty truck surface coating operations.
Given the significant reductions
achievable through the use of these
recommended control measures, the
most effective entity to address VOC
emissions from automobile and light-
duty truck surface coatings is the facility
using the coatings.

These control measures are consistent
with existing EPA, State, and local
emission control strategies applicable to
automobile and light-duty truck surface
coating. Previous EPA actions and
existing State and local regulations that
address automobile and light-duty truck
surface coating similarly considered the
combined effect of the use of low-VOC
content coatings, improved transfer
efficiency, add-on controls, and work
practices. Accordingly, we are including
these recommended control measures in
the draft CTG that applies to automobile
and light-duty truck surface coating
facilities as the end-users of the coating
materials.

b. Cleaning Materials. There are two
primary means to control VOC
emissions associated with the cleaning
materials used in the automobile and
light-duty truck surface coating process:
(1) Limiting the VOC content or VOC
vapor pressure of the cleaning materials,
and (2) implementing work practices
governing the use of the cleaning
materials. A national rule could require
that manufacturers of cleaning materials
for automobile and light-duty truck
surface coating operations provide low-
VOC content or low vapor pressure
cleaning materials. However, the effect
of such a national rule could be easily
subverted because it could not

guarantee that only those low-VOC
content or low vapor pressure cleaning
materials would be used for cleaning
associated with automobile and light-
duty truck surface coating. Many
cleaning materials used in automobile
and light-duty truck surface coating
operations are not specifically marketed
by the supplier as cleaning materials
specific for use at automobile and light-
duty truck surface coating operations.
Nothing in a national rule that
specifically regulates manufacturers and
suppliers of cleaning materials specified
for use in automobile and light-duty
truck surface coating operations would
preclude the automobile and light-duty
truck surface coating industry from
purchasing bulk solvents or other
multipurpose cleaning materials from
other vendors. The general availability
of bulk solvents or multipurpose
cleaning materials from vendors that
would not be subject to such regulation
would directly undermine the
effectiveness of such a national
regulation.

The more effective approach for
reducing VOC emissions from cleaning
materials used by automobile and light-
duty truck surface coaters is to control
the use of cleaning materials through
work practices. The draft CTG
recommends work practices to reduce
VOC emissions from cleaning materials
used in automobile and light-duty truck
surface coating operations. The draft
CTG recommends that, at a minimum,
these work practices include the
following: (1) Store all VOC-containing
cleaning materials and used shop towels
in closed containers; (2) ensure that
mixing and storage containers used for
VOC-containing cleaning materials are
kept closed at all times except when
depositing or removing these materials;
(3) minimize spills of VOC-containing
cleaning materials; (4) convey cleaning
materials from one location to another
in closed containers or pipes; and (5)
minimize VOC emissions from cleaning
of application, storage, mixing, and
conveying equipment by ensuring that
application equipment cleaning is
performed without atomizing the
cleaning solvent outside of an enclosure
and that all spent solvent is captured in
closed containers. The draft CTG also
recommends that facilities develop and
implement plans to minimize VOC
emissions from cleaning operations and
from purging of equipment associated
with all coating operations for which
the draft CTG recommends an emission
limit.

Given the significant VOC reductions
achievable through the implementation
of work practices, we conclude that the
most effective entity to address VOC
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emissions from cleaning materials used
in automobile and light-duty truck
surface coating operations is the facility
using the cleaning materials during
surface coating operations. This
recommendation is consistent with
measures required by Federal, State and
local jurisdictions for reducing VOC
emissions from cleaning materials used
in automobile and light-duty truck
surface coating operations and Federal
rules for HAP cleaning.

We cannot, however, issue a rule
requiring such work practices for
automobile and light-duty truck surface
coating facilities because, pursuant to
CAA section 183(e)(1)(C) and (e)(3)(B),
the regulated entities subject to a
national rule would be the cleaning
materials manufacturers and suppliers
and not the automobile and light-duty
truck surface coating facilities.
Accordingly, we are including these
work practices in the draft CTG that
applies to automobile and light-duty
truck surface coating facilities as the
end-users of the cleaning materials.

Based on the sources of VOC
emissions from the automobile and
light-duty truck surface coating
operations and the available strategies
for reducing such emissions, the most
effective means of achieving VOC
emission reductions from this product
category is through controls at the point
of use of the products (i.e., through
controls on automobile and light-duty
truck surface coating facilities). This
strategy can be accomplished only
through a CTG. The recommended
approaches described in the draft CTG
are also consistent with effective
existing EPA, State, and local VOC
control strategies for automobile and
light-duty truck surface coating
operations. These two factors alone
demonstrate that a CTG will be
substantially as effective as a national
regulation.

2. The Product’s Distribution and Place
of Use and Likely VOC Emission
Reductions Associated With a CTG
Versus a Regulation

The factors described in the above
section, taken by themselves, weigh
heavily in favor of the CTG approach.
The other two factors relevant to the
CAA section 183(e)(3)(C) determination
only further confirm that a CTG will be
substantially as effective as a national
regulation for automobile and light-duty
truck surface coatings and associated
cleaning materials.

First, automobile and light-duty truck
surface coatings and associated cleaning
materials are used at commercial
facilities in specific, identifiable
locations. Specifically, these materials

are used in commercial facilities that
apply surface coating to automobiles
and light-duty trucks as described in
section III.A. This stands in contrast to
other consumer products, such as
architectural coatings, that are widely
distributed and used by innumerable
small users (e.g., individual consumers
in the general public). Because the VOC
emissions are occurring at commercial
manufacturing facilities,
implementation and enforcement of
controls concerning the use of these
products are feasible. Therefore the
nature of the products’ place of use
further counsels in favor of the CTG
approach.

Second, a CTG will achieve greater
emission reduction than a national rule
for each source of VOC emissions from
automobile and light-duty truck surface
coatings and associated cleaning
materials. A CTG will achieve greater
VOC emission reduction because it can
provide for the highly effective emission
control strategies described above that
are applicable to the end-users of the
coatings and cleaning materials at
automobile and light-duty truck surface
coating facilities. Specifically, the draft
CTG recommends emission limits for
automobile and light-duty truck surface
coating operations based on the
combined effects of the use of low-VOC
content coatings, improved transfer
efficiency, and add-on control devices.
It also recommends work practices that
would further reduce VOC emissions
from coating operations as well as
reducing VOC emissions from cleaning
materials associated with the coating
operations. These significant VOC
reductions could not be obtained
through a national regulation, because
they require the implementation of
measures by the end-user. For the
reasons stated above, it is more effective
to control VOC emissions from coatings
and cleaning materials used for
automobile and light-duty truck surface
coating through a CTG than through a
national regulation.

The number of automobile and light-
duty truck surface coating facilities
affected by our recommendations in this
draft CTG further supports our proposed
determination pursuant to section
183(e)(3)(C) that a CTG would be
substantially as effective as a rule in
controlling VOC emissions for this
product category. We recommend the
control measures described in the draft
CTG for automobile and light-duty truck
surface coating facilities that emit 6.8 kg
VOC/day (15 Ib VOC/day or 3 tpy) or
more VOC. Based on the April 2004
ozone nonattainment designations, we
estimate that all of the automobile and
light-duty truck surface coating facilities

located in ozone nonattainment areas
emit 6.8 kg VOC/day (15 Ib VOC/day or
3 tpy) or more. Therefore, we expect
that our recommendations in the draft
CTG would apply to all automobile and
light-duty truck surface coating facilities
in ozone nonattainment areas.

Upon considering the above factors in
light of the facts and circumstances
associated with this product category,
we propose to determine that a CTG will
be substantially as effective as a national
regulation for reducing VOC emissions
from automobile and light-duty truck
surface coatings and associated cleaning
materials in ozone nonattainment areas.

IV. Fiberglass Boat Manufacturing
Materials

A. Industry Characterization

1. Source Category Description

This category of consumer and
commercial products includes the
materials used to manufacture fiberglass
boats. Fiberglass is also known as fiber
reinforced plastic (FRP). These materials
are used to build all types and sizes of
boats ranging from small kayaks, canoes,
and rowboats, up to large yachts over
100 feet in length. The types of boats
manufactured include both powerboats
and sailboats, and most are for
recreation. However, these materials are
also used to build boats for commercial,
government, and military uses.

2. Processes, Sources of VOC Emissions,
and Controls

The VOC emissions from fiberglass
boat manufacturing are a result of
evaporation of the VOC contained in the
laminating resins, gel coatings, and
cleaning materials 15 used to
manufacture fiberglass boats. These
VOC are primarily styrene and methyl
methacrylate (MMA) added to resin and
gel coats as diluents and cross linking
agents. Boats made from FRP are
typically manufactured in a process
known as open molding. Separate molds
are used for the boat hull, deck, and
miscellaneous small FRP parts such as
fuel tanks, seats, storage lockers, and
hatches. The parts are built on or inside
the molds using glass roving, cloth, or

15 As noted above, in a previous notice, EPA
stated that the cleaning operations associated with
certain specified section 183(e) consumer and
commercial product categories, including fiberglass
boat manufacturing, would not be covered by EPA’s
2006 CTG for industrial cleaning solvents (71 FR
44522 and 44540, August 4, 2006). In the notice,
EPA expressed its intention to address cleaning
operations associated with these categories in the
CTGs for these specified categories if the EPA
determines that a CTG is appropriate for the
respective categories. Accordingly, the draft CTG
for the fiberglass boat manufacturing category
addresses the VOC emissions from cleaning
operations associated with this product category.
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mat that is saturated with a
thermosetting liquid resin such as
unsaturated polyester or vinylester
resin. The liquid resin is mixed with a
catalyst before it is applied to the glass,
which causes a cross-linking reaction
between the resin molecules. The
catalyzed resin hardens to form a rigid
shape consisting of the plastic resin
reinforced with glass fibers.

a. Processes. The FRP boat
manufacturing process generally follows
the following production steps:

(1) Before each use, the molds are
cleaned and polished and then treated
with a mold release agent that prevents
the part from sticking to the mold.

(2) The open mold is first spray-
coated with a pigmented polyester resin
known as a gel coat. The gel coat will
become the outer surface of the finished
part. The gel coat is mixed with a
catalyst as it is applied with a spray gun
so that it will harden. The gel coat is
applied to a thickness of about 18 mils
(0.018 inches).

(3) After the gel coat has hardened,
the inside of the gel coat is coated with
a thin “skin” coat of polyester resin and
short glass fibers and then rolled with
a metal or plastic roller to compact the
fibers and remove air bubbles. The skin
coat fibers are randomly oriented and
form a layer about 90 mils (0.09 inches)
thick that is intended to prevent
distortion of the gel coat (known as
“print through”) from the subsequent
layers of fiberglass and resin.

(4) After the skin coat has hardened,
additional glass reinforcement in the
form of chopped fibers and woven
fiberglass cloth is applied to the inside
of the mold and saturated with
catalyzed polyester resin. The resin is
usually applied with either mechanical
spray or flow coating equipment, or by
hand using a bucket and brush or paint-
type roller.

(5) The saturated fabric is then rolled
with a metal or plastic roller to compact
the fibers and remove air bubbles.

(6) More layers of woven glass or glass
mat and resin are applied until the part
is the desired thickness; the part is then
allowed to harden while still in the
mold. The final thickness of the part, for
example, may be about 0.25 inches for
the hull of a small motorboat, up to one
or two inches thick for the hull of a
large yacht.

(7) After the resin has cured, the part
is removed from the mold and the edges
are trimmed to the final dimensions.

(8) The different FRP parts of the boat
are assembled using more fiberglass and
resin, adhesives, or mechanical
fasteners.

(9) Flotation foam is typically injected
into closed cavities in the hulls of

smaller boats to make the boat
unsinkable and capable of floating if
swamped.

(10) After the assembly of the hull is
complete, the electrical and mechanical
systems and the engine are installed
along with carpeting, seat cushions, and
other furnishings and the boat is
prepared for shipment.

(11) Some manufacturers paint the
topsides of their boats to obtain a
superior finish or paint the bottoms to
prevent marine growth.

(12) Larger boats generally also
require extensive interior woodwork
and cabin furnishings to be installed.

Resins and gel coats are also used to
produce the prototypes and molds (or
“tools”) that are used in manufacturing
fiberglass boats. These “tooling” resins
and gel coats are different from
production materials and are specially
formulated for greater strength,
hardness, and dimensional stability
compared to production materials.

b. Sources of VOC Emissions. The
primary VOC emissions from fiberglass
boat manufacturing are styrene and
MMA released during resin and gel coat
application and curing, as well as
emissions from evaporation of the VOC
contained in the materials used during
cleaning activities, such as spray gun
cleaning and cleaning of other
equipment. VOC emissions from
cleaning and polishing molds, resin and
gel coat storage and handling, and waste
storage and handling are small. There
are no wastewater streams associated
with fiberglass boat manufacturing that
may produce VOC emissions.

As mentioned above, although small,
some VOC emissions occur during the
handling and storage of resin and gel
coat. These VOC emissions occur from
displacement of VOC-laden air in
containers used to store and mix
materials before application. The
displacement of VOC-laden air can
occur during the filling of containers. It
can also be caused by changes in
temperature or barometric pressure, or
by agitation during mixing.

The majority of VOC emissions occur
during resin and gel coat application.
The resins contain styrene, which acts
as a solvent and a cross-linking agent.
Gel coats contain both styrene and
MMA; MMA also acts as a solvent and
cross-linking agent. A fraction of each
compound evaporates during resin and
gel coat application and curing. Not all
of the styrene and MMA evaporate
because a majority of these compounds
are bound in the cross-linking reaction
between polymer molecules in the
hardened resin or gel coat and become
part of the finished product.

The fraction of VOC that is emitted
from resin and gel coat materials is
dependent on several factors, including
the initial VOC content of the material,
the application method, and the
thickness of the part or layer that is
curing. VOC emission rates are usually
expressed in terms of 1b VOC emitted
per ton of material applied (Ib/ton).
VOC evaporation from gel coats is
higher than from resins because gel
coats are applied in thinner coats,
which increases evaporation. When
material is applied in thicker layers, the
overlying material impedes evaporation
from the underlying material, so a
higher fraction is bound up during the
cross linking reactions before it has a
chance to evaporate.

Higher VOC materials also tend to
emit a higher fraction of the VOC than
lower VOC materials. Therefore,
lowering the VOC content of the resin
or gel coat has a two-fold effect: First,
it decreases the amount of VOC that
could be emitted, and second, a smaller
fraction of the VOC that is present is
emitted to the atmosphere.

The type of application equipment
used also affects the fraction of VOC
that is emitted. Spray application
equipment that atomizes the resin as it
is applied creates droplets with a high
surface-to-volume ratio, which increases
the amount of VOC that evaporates
during application. Non-atomizing
application methods minimize the
surface area during application and
reduce VOC emission rates. These non-
atomizing methods include resin flow
coaters, which create consolidated
streams of resin (like a shower head)
instead of atomized droplets, and
pressure fed resin rollers that apply
resin directly onto the part. Non-
atomized application is not currently
feasible for gel coat application and gel
coat is currently spray-applied in almost
all cases. The only exception is gel coat
that may be applied with a brush or
roller to the interior areas of finished
boats where the cosmetic appearance is
not as critical as on the exterior.

Resin and gel coat application
equipment requires solvent cleaning to
remove uncured resin or gel coat when
not in use. If the equipment is not
flushed and cleaned after each use, the
resin or gel coat will catalyze inside and
on the exterior of the application
equipment within a few minutes.

c. Controls. Reducing VOC emissions
from fiberglass boat manufacturing
materials is achieved primarily by
reducing the VOC content of the
materials (resin and gel coat) and by
switching to non-atomizing resin
application methods. Industry and EPA-
sponsored testing has experimentally



Federal Register/Vol. 73, No. 135/Monday, July 14, 2008 /Proposed Rules

40251

measured the amount of VOC that is
emitted, and equations have been
developed to predict the VOC emission
rates (Ib VOC/ton of material applied)
for different materials and application
methods.16

The different resins and gel coats can
be reformulated to achieve varying
levels of lowered VOC contents,
depending on their use in boat
manufacturing. Because reducing the
VOC content reduces emissions by two
interacting mechanisms (reducing the
amount of VOC available to be emitted
and by reducing the fraction of VOC that
is emitted), VOC emission reduction is
not linearly related to VOC content. For
example, reformulating a laminating
resin from 40 percent VOC, by weight,
to 35 percent VOC, achieves a 28
percent VOC emission reduction if the
resin is spray-applied.

Changing resin application methods
can also reduce VOC emissions. For
example, switching from spray
application to nonatomizing application
of a resin with 35 percent styrene
achieves a 41 percent emission
reduction. If both styrene content and
application method are changed to
reduce emissions, the reductions can be
greater than changing just resin styrene
content or application method alone.
For example, changing from a spray-
applied resin with 40 percent styrene, to
one with 35 percent styrene that is
applied with nonatomizing technology
can achieve a 58 percent emission
reduction.

Currently nonatomizing technology is
feasible for applying production and
tooling resins only. Gel coats must still
be applied with atomizing spray guns,
so VOC reductions from gel coat can
only be achieved through use of low-
VOC gel coats. The control methods for
reducing VOC emissions from resin and
gel coat application are described in
more detail in the draft CTG.

Another method to reduce VOC
emissions is the use of closed molding.
Closed molding is the name given to
fabrication techniques in which
reinforced plastic parts are produced
between the halves of a two-part mold
or between a mold and a flexible
membrane, such as a bag. There are four
types of closed molding methods that
are being used in fiberglass boat
manufacturing: Vacuum bagging,
vacuum-assisted resin transfer molding,
resin transfer molding, and compression

16 This testing was done in conjunction with the
development of the NESHAP for boat
manufacturing (40 CFR 63, subpart VVVV) and the
NESHAP for reinforced plastic composite
manufacturing (40 CFR 63, subpart WWWW). The
equations that were developed were incorporated
into both of these final NESHAP.

molding with sheet molding compound.
Closed molding processes as they are
currently practiced cannot reduce
emissions during gel coat or skin coat
application because these steps must
still use conventional open molding
techniques. However, closed molding
can be used to reduce VOC emissions
from the subsequent laminating steps
after the gel coat and skin coat layers
have been applied. Closed molding is
generally applicable to making a large
number of small parts, such as hatches
and locker doors, or small numbers of
high performance boat hulls and decks,
but it is not feasible to replace open
molding at all types of boat
manufacturers. However, one major
fiberglass boat manufacturer has
developed a patented closed molding
process that has replaced open molding
for the hulls of many of its smaller (17
to 22 feet long) powerboats.

The majority of VOC emissions from
open molding with resin and gel coat
occur in an open shop environment,
although some gel coat spraying for
smaller parts may be done in a spray
booth. The volume of air exhausted
from the open shop or from spray
booths is typically high, and the VOC
concentration is typically low.
Therefore, it is generally not cost-
effective to use add-on controls to
reduce VOC emissions from fiberglass
boat manufacturing. Because of the wide
availability and lower cost (compared to
add-on controls) of low-VOC content
materials and alternative application
equipment/methods, these materials
and application equipment/methods are
used instead to reduce VOC emissions
from fiberglass boat manufacturing
facilities. In addition, work practices
(e.g., using closed mixing containers)
are used throughout the fiberglass boat
manufacturing industry to reduce VOC
emissions from containers used to mix
manufacturing materials containing
VOC. These work practices are
described in the draft CTG.

To control VOC emissions from
cleaning materials, water-based
emulsifiers with low-VOC contents, as
well as organic solvents (e.g., dibasic
esters) with low vapor pressures, are
used.

3. Existing Federal, State, and Local
VOC Control Strategies

There are two previous EPA actions
that address fiberglass boat
manufacturing.

e Assessment of VOC Emissions from
Fiberglass Boat Manufacturing (1990).

e National Emission Standards for
Hazardous Air Pollutants for Boat
Manufacturing (2001).

In 1990, we completed an
“Assessment of VOC Emissions from
Fiberglass Boat Manufacturing” (EPA/
600/S2-90/019). This document
characterized the fiberglass boat
manufacturing industry and its
processes, assessed the extent of VOC
emissions from this industry, and
evaluated various control options. The
assessment described open molding and
discussed types of closed molding in
use at the time. The assessment
determined that acetone (no longer
considered a VOC) and styrene were the
two VOCs primarily emitted from the
industry, and the major sources of
emissions were resin and gel coat
application, and evaporation of solvents
during cleanup.

The 1990 document discussed process
changes and add-on controls to reduce
emissions. Specifically, the 1990
document recommended substituting
the high-VOC resins and gel coats that
were commonly used at that time with
low-VOC resins and gel coats and vapor
suppressed resins. The document
discussed add-on controls but
considered such controls not
economically feasible for use in boat
manufacturing due to high exhaust flow
rates and low VOC concentrations. The
document also recommended using
water-based emulsifiers and low vapor
pressure dibasic ester compounds for
equipment cleaning.

The second action was the 2001
NESHAP for boat manufacturing (40
CFR Part 63, subpart VVVV). The 2001
NESHAP applies to fiberglass boat
manufacturers using the processes and
materials listed below:

¢ All open molding operations,
including pigmented gel coat, clear gel
coat, production resin, tooling resin,
and tooling gel coat;

¢ All closed molding resin
operations;

e All resin and gel coat application
equipment cleaning; and

e All resin and gel coat mixing
operations.

The 2001 NESHAP regulates the total
HAP content in the materials used in
each regulated operation. Specifically,
the 2001 NESHAP sets a HAP content
limit for each regulated open molding
resin and gel coat operation. For each
regulated open molding resin operation,
the NESHAP established separate HAP
content limits for atomized and
nonatomized resin application methods.
For closed molding operations, no limits
apply to the resin application operation
if it meets the specific definition of
closed molding provided in the
NESHAP. If a molding operation does
not meet the definition of closed
molding that is provided in the
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NESHAP, then it must comply with the
applicable emission limits for open
molding. The emission limitations in
the 2001 NESHAP are described in more
detail in the actual CTG document.

A manufacturer can demonstrate
compliance with the 2001 NESHAP by
either (1) demonstrating compliance
with the individual HAP content limit
for each type of open molding
operation, (2) averaging emissions
among resin and gel coat operations
using equations provided in the
NESHAP that would estimate the
emissions from each operation, or (3)
using an add-on control device. Even
though add-on controls are not used for
fiberglass boat manufacturing, this last
option was included in case feasible
control technology became available.
Compliance with each HAP content
limit in the first option can be
demonstrated by using only compliant
materials within a regulated operation,
or demonstrating compliance based on
the weighted-average HAP content for
all materials used within an operation.

In addition to the resin and gel
coating open molding operations which,
as described above, are subject to HAP
content limits, other operations are
subject to either work practice
requirements or HAP content limits in
the 2001 NESHAP. These operations
include resin and gel coat mixing
operations in containers, and routine
resin and gel coat application
equipment cleaning operations.

Very few State and local regulations
exist that apply to VOC emissions from
the fiberglass boat manufacturing
industry. The existing State and local
regulations apply to all fiberglass
manufacturing operations, and do not
distinguish fiberglass boat
manufacturing from the manufacturing
of other products made from fiberglass.
The SCAQMD has the most
comprehensive regulation, but it is not
as stringent as the 2001 NESHAP. Since
styrene and MMA are the primary VOC
from resin and gel coat and are also
HAP, the HAP limits in the NESHAP
and the VOC limits in State and local
rules can be compared directly.

Specifically, SCAQMD Rule 1162
(Polyester Resin Operations) contains
VOC content limits for specific types of
resins, gel coats, and cleaning solvents.
Furthermore, SCAQMD Rule 1162
requires that all resins be applied with
nonatomizing techniques, such as resin
rollers, flow coaters, or hand layup.
SCAQMD Rule 1162 also requires that
gel coat be applied with high efficiency
spray equipment, such as HVLP, air
assisted airless, or electrostatic spray.
The San Diego, Santa Barbara, and Bay
Area Districts also have rules covering
these operations, but tend to be less
stringent than SCAQMD Rule 1162.
State rules for Maryland and the
Chicago area of Illinois also limit the
VOC content of resins and gel coats, but
these are also less stringent than the
2001 NESHAP. These State and local
rules are summarized in more detail in
the draft CTG.

B. Recommended Control Techniques

The draft CTG recommends certain
control techniques for reducing VOC
emissions from fiberglass boat
manufacturing materials. As explained
in the draft CTG, we are recommending
these control options for the fiberglass
boat manufacturing facilities that emit
6.8 kg VOC/day (15 b VOC/day or 3
tpy) or more.

We do not recommend these control
approaches for facilities that emit below
this level because of the very small VOC
emission reductions that can be
achieved. The recommended threshold
level is equivalent to the evaporation of
approximately two gallons of styrene
per day, or the spray application of
about 150 lbs of resin. Such a level is
considered to be an incidental level of
material usage that could be expected
even in facilities that perform only boat
repair and maintenance, where only
small amounts of material are used each
day, rather than manufacturing.
Furthermore, based on the 2002 NEI
data and the 2004 ozone nonattainment
designations, facilities emitting below
the recommended threshold level
collectively emit less than four percent
of the total reported VOC emissions

from fiberglass boat manufacturing
facilities in ozone nonattainment areas.
For these reasons, we did not extend our
recommendations in the draft CTG to
these low emitting facilities. This
recommended threshold is also
consistent with our recommendations in
many previous CTGs.

For purposes of determining whether
a facility meets the 6.8 kg VOC/day (15
Ib VOC/day or 3 tpy) threshold,
aggregate emissions from all fiberglass
boat manufacturing and related cleaning
activities at a given facility are included.

1. Resin and Gel Coat

Based on a review of the 2001
NESHAP, and the current State and
local requirements discussed above, we
are recommending VOC content limits
and alternative VOC emission rate limits
for resin and gel coats used in open
molding operations. The VOC content
limits are paired with specific methods
(either atomized or non-atomized) for
resin application.

The CTG provides flexibility by
recommending the same options for
meeting the VOC limits as provided in
the 2001 NESHAP for meeting the HAP
emission limits. To meet the
recommended open molding resin and
gel coat limits, the CTG recommends
three options: (1) Achieving the
individual VOC content limit through
the use of low-VOC materials, either by
using only low-VOC materials within a
covered operation (listed in the CTG), or
by averaging the VOC contents for all
materials used within an operation on a
weight-adjusted basis; (2) meeting
numerical emission rate limits, which
would enable a facility to average
emissions among different operations
using equations to estimate emission
rates from each operation based on the
material and application method; or (3)
using add-on controls to achieve a
numerical VOC emission rate that is
determined for each facility based on
the mix of application methods and
materials used at that facility.

Our recommended VOC content
limits under Option 1 are as follows:

For this material—

And this application method—

The rec-
ommended max-
imum weighted
average VOC con-
tent (weight per-
cent) is

Production resin ........ccccee e

Production resin ...........
Pigmented gel coat
Clear gel coat ..............

TooliNG reSIN ....ooiiiieiiieec e
TOOlNG FESIN ..eeiiiieieiee e
Tooling gel coat ........cooveviiiiiiiiiiiiiece e

Atomized (spray)
Nonatomized (nonspray)
Any method
Any method
Atomized (spray)
Nonatomized (nonspray)
Any method
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As mentioned above, a facility may
show that a relevant content limit is met
by averaging the VOC contents for all
materials used within an operation on a
weight-adjusted basis. To facilitate this
option, the draft CTG provides an
equation for determining the weighted
average VOC content for a particular
open molding resin or gel coat material.

The emission reductions that are
achieved using the emissions averaging
option (Option 2) and the add-on
control option (Option 3) are equivalent
to the emission reductions that are
achieved meeting the VOC content
limits (Option 1). Options 2 and 3 use
emission factor equations to convert the
VOC content limits in Option 1 into
equivalent emission rates that a facility
would otherwise achieve by using the
low VOC materials for specific
application methods and operations.

A facility could use emission
averaging (Option 2) or add-on controls
(Option 3) for all open molding
operations or only for some of the
operations. Operations that a facility
decides not to include in Options 2 or
3 would need to use Option 1. For filled
resins (i.e., resins to which fillers are
added to acheive certain physical
propderties), the CTG includes an
adjustment factor that would allow
filled resins to use any of the three
options recommended above.

2. Mixing Drums and Cleaning Materials

To control VOC emissions from
mixing drums, the draft CTG
recommends that resin and gel coat
mixing drums have covers with no
visible gaps, and that these covers be
kept in place at all times except when
depositing or removing materials, or
inserting or removing mixing
equipment. This is the same practice
required by the 2001 NESHAP, and is
the most stringent control option that is
technically and economically feasible.
We do not recommend the use of covers
for smaller containers because they are
typically only used for small hand
application operations that require an
open container.

The draft CTG also recommends that
materials used for routine resin and gel
coat application equipment cleaning
must contain no more than 5.0 percent
VOC by weight, or must have a
composite vapor pressure no greater
than 0.50 mm Hg at 68 degrees F. These
limits for cleaning materials are based
on the properties of water-based
emulsifiers and dibasic esters that are
used as alternatives to conventional
cleaning solvents, and are the basis for
the equipment cleaning requirements in
the 2001 NESHAP. Therefore, the same
cleaning materials used to comply with

the 2001 NESHAP will meet the
recommendations in this CTG.

As mentioned above, both the work
practice and the cleaning material VOC
limit recommendations in the draft CTG
are based on the 2001 NESHAP, which
are more stringent than the
requirements in other State and local
actions. Based on the implementation of
these measures by all major source
fiberglass boat manufacturers, we
believe that these control measures are
technically and economically feasible
for reducing VOC emissions from these
cleaning materials and have therefore
included them as our recommendations
in the draft CTG.

C. Impacts of Recommended Control
Techniques

Based on the 2002 NEI database, we
estimate that there are 223 fiberglass
boat manufacturing facilities in the U.S.
Using the April 2004 ozone
nonattainment designations, 91 of these
facilities are in ozone nonattainment
areas. Based on the 2002 NEI VOC
emissions data, we estimated that 67 of
the 91 facilities in ozone nonattainment
areas emitted VOC at or above the
recommended 6.8 kg VOC/day (15 1b
VOC/day or 3 tpy) VOC emissions
applicability threshold. These 67
facilities, in aggregate, emit about 1,452
Megagrams per year (Mg/yr) (1,601 tons
per year (tpy)) of VOC per year, or an
average of about 22 Mg/yr (24 tpy) of
VOC per facility.

The draft CTG recommends the use of
low-VOC content resin and gel coats for
each type of open molding operation,
based on the 2001 NESHAP. This
recommendation also includes the use
of covers to further reduce VOC
emissions from mixing drums and the
use of low-VOC and low-vapor pressure
cleaning materials. Those facilities that
are major sources of HAP are already
complying with the 2001 NESHAP and
have already adopted these control
measures. Therefore, we do not
anticipate additional VOC emission
reductions from these major source
facilities. Because the 2001 NESHAP
does not apply to area sources (i.e.,
sources that are not major sources of
HAP), we assume that area source
fiberglass boat manufacturing facilities
are not currently implementing the
measures provided in the 2001 NESHAP
and recommended in the draft CTG. We
estimate that 23 area source fiberglass
boat manufacturing facilities are located
in ozone nonattainment areas and meet
the applicability threshold
recommended in the draft CTG, and that
these facilities emit, in aggregate, 104
Mg/yr (115 tpy) of VOC.

For implementing the 2001 NESHAP,
the EPA estimated a cost of $3,600 per
ton of HAP reduced, in 2001 dollars, or
about $4,200 in 2007 dollars. Nearly all
of the HAP that are reduced 