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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Natural Resources Conservation
Service

7 CFR Part 636

RIN 0578—-AA49

Wildlife Habitat Incentive Program

AGENCY: Natural Resources
Conservation Service, United States
Department of Agriculture.

ACTION: Interim final rule; amendment;
reopening of comment period.

SUMMARY: The Natural Resources
Conservation Service (NRCS) published
in the Federal Register of January 16,
2009, an interim final rule with request
for comment amending the program
regulations for the Wildlife Habitat
Incentive Program (WHIP) to
incorporate programmatic changes
authorized by the Food, Conservation,
and Energy Act of 2008 (2008 Act). On
March 12, 2009, NRCS corrected
language in the interim final rule
regarding the erroneous application of
the payment limitation to joint
operations, and extended the comment
period to April 17, 2009. This document
amends the interim final rule by
expanding the definition of agricultural
lands to include areas of a farm or ranch
that are not currently under production.
NRCS is also using the opportunity
presented by this rulemaking to reopen
the comment period. Comments are
limited to the content of this
amendment.

DATES: This amendment is effective on
July 15, 2009. The comment period for
the WHIP Interim Final Rule published
on January 16, 2009 (74 FR 2786),
extended March 12, 2009 (74 FR 10673),
until April 17, 2009, is reopened.
Submit comments on or before August
14, 2009.

ADDRESSES: You may send comments
(identified by Docket Number NRCS—
IFR-08005) using any of the following
methods:

e Government-wide rulemaking Web
site: Go to http://regulations.gov and
follow the instructions for sending
comments electronically.

o E-mail: whip2008@wdc.usda.gov.

e Mail: Gregory Johnson, Director,
Financial Assistance Programs Division,
Department of Agriculture, Natural
Resources Conservation Service, 1400
Independence Avenue, SW.,
Washington, DC 20250-2890.

e Fax: (202) 720-4265.

e Hand Delivery Room: USDA South
Building, 1400 Independence Avenue,
SW., Room 5237, Washington, DC
20250, between 9 a.m. and 4 p.m.,
Monday through Friday, except Federal
Holidays. Please ask the guard at the
entrance to the South Building to call
(202) 720-1845 in order to be escorted
into the building.

e This interim final rule may be
accessed via Internet. Users can access
the NRCS homepage at: http://
www.nres.usda.gov/; select the Farm
Bill link from the menu; select the
Interim Final Rules link from beneath
the Farm Bill Public Comments Links
title. Persons with disabilities who
require alternative means for
communication (Braille, large print,
audio tape, etc.) should contact the
USDA TARGET Center at: (202) 720—
2600 (voice and TDD).

To view public comments, ask the
guard at the entrance to the South
Building to call (202) 720-4527 in order
to be escorted into the building.

FOR FURTHER INFORMATION CONTACT:
Gregory Johnson, Director, Financial
Assistance Programs Division,
Department of Agriculture, Natural
Resources Conservation Service, 1400
Independence Avenue, SW.,
Washington, DC 20013-2890; Phone:
(202) 720-1845; Fax: (202) 720—4265.
SUPPLEMENTARY INFORMATION:

Regulatory Certifications

Executive Order 12866

Pursuant to Executive Order 12866
(FR Doc. 93-24523, September 30,
1993), the interim final rule published
on January 16, 2009, is a significant
regulatory action, and NRCS conducted
an economic analysis of the potential
impacts associated with this program.
The administrative record is available

for public inspection in Room 5831
South Building, USDA, 1400
Independence Avenue, SW.,
Washington, DC. NRCS reviewed the
economic analysis prepared for the
January 16, 2009, interim final rule and
determined that the provisions of this
interim final rule do not alter the
assessment and the findings that were
originally prepared. A copy of the
analysis is available upon request from
Gregory Johnson, Director, Financial
Assistance Programs Division,
Department of Agriculture, Natural
Resources Conservation Service, Room
5237 South Building, Washington, DC
20250-2890 or electronically at: http://
www.nrcs.usda.gov/programs/whip/
under the WHIP Rules and Notices with
Supporting Documents title.

Small Business Regulatory Enforcement
Fairness Act of 1996 (SBREFA)

Section 2904(c) of the 2008 Act
requires that the Secretary use the
authority in Section 808(2) of Title 5,
U.S.C., which allows an agency to
forego SBREFA’s usual 60-day
congressional review delay of the
effective date of a major regulation if the
agency finds that there is a good cause
to do so. NRCS hereby determines that
it has good cause to do so in order to
meet the congressional intent to have
the conservation programs, authorized
or amended by Title II, in effect as soon
as possible. Accordingly, this rule is
effective upon filing for public
inspection by the Office of the Federal
Register.

Executive Order 13175

This interim final rule has been
reviewed in accordance with Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments. NRCS has assessed the
impact of this interim final rule on
Indian Tribal Governments and has
concluded that this rule will not have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Regulatory Flexibility Act

The Regulatory Flexibility Act is not
applicable to this interim final rule
because NRCS is required by 5 U.S.C.
553, or by any other provision of law,
to publish a notice of proposed
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rulemaking with respect to the subject
matter of this rule.

Environmental Analysis

Availability of the Environmental
Assessment (EA) and Finding of No
Significant Impact (FONSI). A
programmatic environmental
assessment has been prepared in
association with the January 16, 2009,
interim final rule. The provisions of this
interim final rule do not alter the
assessment and the findings that were
originally prepared. The analysis
determined that there would not be a
significant impact to the human
environment and, as a result, an
Environmental Impact Statement was
not required to be prepared (40 CFR part
1508.13). The EA and FONSI are
available for review and comment for an
additional 30 days from the date of
publication of this amendment to the
interim final rule in the Federal
Register. A copy of the EA and FONSI
may be obtained from the following
Web site: http://www.nrcs.usda.gov/
programs/Env_Assess/. A hard copy
may also be requested from the
following address and contact: Matt
Harrington, National Environmental
Coordinator, Ecological Sciences
Division, Natural Resources
Conservation Service, 1400
Independence Ave., SW., Washington,
DC 20250. Comments from the public
should be specific and reference that
comments provided are on the EA and
FONSI. Public comment may be
submitted by any of the following
means: (1) E-mail comments to
NEPA2008@wdc.usda.gov, (2) e-mail to
e-gov Web site: http://
www.regulations.gov, or (3) written
comments to: Matt Harrington, National
Environmental Coordinator, Ecological
Sciences Division, Department of
Agriculture, Natural Resources
Conservation Service, 1400
Independence Ave., SW., Washington,
DC 20250.

Civil Rights Impact Analysis

NRCS determined through a GCivil
Rights Impact Analysis that the January
16, 2009, interim final rule disclosed no
disproportionately adverse impacts for
minorities, women, or persons with
disabilities. The provisions of this
interim final rule do not alter the
assessment and the findings that were
originally prepared.

Paperwork Reduction Act

Section 2904 of the 2008 Act requires
that the promulgation of regulations and
the administration of Title II of this Act
shall be made without regard to chapter
35 of Title 44 U.S.C., also known as the

Paperwork Reduction Act. Therefore,
NRCS is not reporting recordkeeping or
estimated paperwork burden associated
with this amendment or the January 16,
2009, interim final rule.

Government Paperwork Elimination Act

NRCS is committed to compliance
with the Government Paperwork
Elimination Act, which requires
Government agencies, in general, to
provide the public the option of
submitting information or transacting
business electronically to the maximum
extent possible. To better accommodate
public access, NRCS has developed an
online application and information
system for public use.

Executive Order 12988

This interim final rule has been
reviewed in accordance with Executive
Order 12988, Civil Justice Reform. The
provisions of this interim final rule are
not retroactive. The provisions of this
interim final rule preempt State and
local laws to the extent that such laws
are inconsistent with this interim final
rule. Before an action may be brought in
a Federal court of competent
jurisdiction, the administrative appeal
rights afforded persons at 7 CFR parts
614 and 11 must be exhausted.

Federal Crop Insurance Reform and
Department of Agriculture
Reorganization Act of 1994

The Federal Crop Insurance Reform
and Department of Agriculture
Reorganization Act of 1994, Title III,
Section 304, requires that for each
proposed major regulation with a
primary purpose to regulate issues of
human health, human safety, or the
environment, USDA is to publish an
analysis of the risks addressed by the
regulation and the costs and benefits of
the regulation. NRCS has determined
that such a risk assessment does not
apply to this interim final rule. NRCS
recognizes that although such
assessments can be quite helpful, the
Act pertains only to a rule that has been
designated as a ‘“proposed major
regulation.” NRCS does not consider
“interim final” or “final” rules as falling
into the category of proposed major
regulations.

Unfunded Mandates Reform Act of 1995

NRCS assessed the effects of the
January 16, 2009, rulemaking action on
State, local, and tribal governments, and
the public. NRCS determined that such
action did not compel the expenditure
of $100 million or more in any one year
(adjusted for inflation) by any State,
local, or tribal governments, or anyone
in the private sector. Additionally, the

provisions of this interim final rule do
not alter this determination. Therefore,
a statement under Section 202 of the
Unfunded Mandates Reform Act of 1995
is not required.

Background

NRCS published an interim final rule
in the Federal Register of January 16,
2009 (74 FR 2786), amending the
program regulations for WHIP found at
7 CFR part 636. NRCS published a
correction to the interim final rule in the
Federal Register on March 12, 2009, to
address the incorrect application of the
$50,000 payment limitation to joint
operations.

Under the January 16, 2009, interim
final rule, NRCS limited the definition
of agricultural lands to lands that are
currently used to produce agricultural
and forest-related products or on which
livestock are produced. NRCS adopted
this particular definition of “agricultural
lands” for WHIP to increase consistency
of definitions between similar programs.
However, through its adoption of the
same definition for agricultural lands,
NRCS inadvertently limited the WHIP
statute’s inherent flexibility to enroll
lands that are not eligible for enrollment
under other NRCS conservation
programs. Traditionally, WHIP has
served as a niche program through its
ability to improve wildlife habitat on
areas that were not otherwise eligible for
NRCS assistance.

Additionally, NRCS has precluded
landowners from enrolling part of their
overall farmstead into WHIP simply
because the particular area is not
currently used for agricultural
production. NRCS has determined that
the WHIP statute should not be
interpreted so narrowly, especially since
it may be these lands that are not
currently under production that can
most readily be improved for wildlife
habitat consistent with the extent of
current management of the farm or
ranch.

NRCS proposes in this Amendment to
the interim final rule an expansion of
the definition of “agricultural land” for
the purposes of WHIP. In particular,
NRCS intends to define agricultural
lands to mean cropland, grassland,
rangeland, pasture, and other land
determined by NRCS to be suitable for
fish and wildlife habitat development,
on which agricultural and forest-related
products or livestock are or have the
potential to be produced. Agricultural
lands may include cropped woodland,
marshes, incidental areas included in
the agricultural operation, and other
types of land used for or have the
potential to be used for production.
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m For the reasons stated in the preamble,
NRCS amends part 636 of Title 7 of the
CFR as set forth below:

PART 636—WILDLIFE HABITAT
INCENTIVE PROGRAM

m 1. The authority citation for part 1466
continues to read as follows:

Authority: 16 U.S.C. 3839bb-1.

m 2. Amend § 636.3 by revising the
definition of “agricultural lands” to read
as follows:

§636.3 Definitions.

* * * * *

Agricultural lands means cropland,
grassland, rangeland, pasture, and other
land determined by NRCS to be suitable
for fish and wildlife habitat
development on which agricultural and
forest-related products or livestock are
produced or have the potential to be
produced. Agricultural lands may
include cropped woodland, marshes,
incidental areas included in the
agricultural operation, and other types
of land used for or have the potential to
be used for production.

Signed this 8th day of July 2009, in
Washington, DC.

Dave White,

Vice President, Commodity Credit
Corporation and Chief, Natural Resources
Conservation Service.

[FR Doc. E9-16705 Filed 7-14—09; 8:45 am]
BILLING CODE 3410-16-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0633; Directorate
Identifier 2009-CE-037-AD; Amendment
39-15964; AD 2009-15-01]

RIN 2120-AA64

Airworthiness Directives; Hawker
Beechcraft Corporation (Type
Certificate Previously Held by
Raytheon Aircraft Company) Model
G36 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Hawker Beechcraft Corporation (Type
Certificate previously held by Raytheon
Aircraft Company) Model G36 airplanes.
This AD requires you to inspect for any
improper installation and/or chafing of
the P60/]J60 electrical connector,

associated wiring, and fuel line and, if
found, correct the installation and
replace damaged parts. This AD results
from reports of chafing between the wire
harness/connector(s) and fuel line. We
are issuing this AD to detect and correct
chafing between the wire harness/
connector(s) and fuel line. This chafing
could lead to fuel leaking into the
cockpit and fire in the cockpit if wiring
arcs through the fuel line.

DATES: This AD becomes effective on
July 27, 2009.

On July 27, 2009, the Director of the
Federal Register approved the
incorporation by reference of certain
publications listed in this AD.

We must receive any comments on
this AD by September 14, 2009.

ADDRESSES: Use one of the following
addresses to comment on this AD.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

o Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

To get the service information
identified in this AD, contact Hawker
Beechcraft Corporation, Attn: Piston
Technical Support, P.O. Box 85,
Wichita, Kansas 67201; telephone: (800)
429-5372; fax: (316) 676—-8745; E-mail:
tmdc@hawkerbeechcraft.com; Internet:
http://www.hawkerbeechcraft.com.

To view the comments to this AD, go
to http://www.regulations.gov. The
docket number is FAA-2009-0633;
Directorate Identifier 2009—CE-037—AD.
FOR FURTHER INFORMATION CONTACT: Jeff
Pretz, Aerospace Engineer, 1801 Airport
Road, Room 100, Wichita, Kansas
67209; telephone: (316) 946—4153; fax:
(316) 946-4107.

SUPPLEMENTARY INFORMATION:

Discussion

We received reports of chafing
between the fuel line and the P60/J60
connector and wiring. One report
indicated arcing from a chafing wire
harness burned a hole through the fuel
tube. Another report resulted from an
inspection finding where the P60/J60
connector directly contacted the fuel
line.

During the manufacturing of fuel line
part number (P/N) 36-920001-13,

protective insulation tube P/N 106242—
6—01300, or other post-manufacturing
spiral wrap was not installed or was
located improperly, thereby allowing
chafing electrical wire/connectors to
directly contact the fuel line.

This condition, if not corrected, could
result in chafing between the wire
harness/connector(s) and fuel line. This
chafing could lead to fuel leaking into
the cockpit and fire in the cockpit if
wiring arcs through the fuel line.

Relevant Service Information

We reviewed Hawker Beechcraft
Mandatory Service Bulletin SB 28-3967,
dated June 2009. The service
information describes procedures for
inspecting for any improper installation
and/or chafing of the P60/]J60 electrical
connector, associated wiring, and fuel
line and, if found, correcting the
installation and replacing damaged
parts.

FAA’s Determination and Requirements
of This AD

We are issuing this AD because we
evaluated all the information and
determined the unsafe condition
described previously is likely to exist or
develop on other products of the same
type design. This AD requires you to
inspect for any improper installation
and/or chafing of the P60/]60 electrical
connector, associated wiring, and fuel
line and, if found, correct the
installation and replace damaged parts.

FAA’s Determination of the Effective
Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because chafing between the wire
harness/connector(s) and fuel line could
lead to fuel leaking into the cockpit and
fire in the cockpit if wiring arcs through
the fuel line. Therefore, we determined
that notice and opportunity for public
comment before issuing this AD are
impracticable and that good cause exists
for making this amendment effective in
fewer than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and an
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments regarding this
AD. Send your comments to an address
listed under the ADDRESSES section.
Include the docket number “FAA-
2009-0633; Directorate Identifier 2009—
CE-037—-AD” at the beginning of your
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comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the AD. We will consider all
comments received by the closing date
and may amend the AD in light of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
concerning this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on

the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44-FR-11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket that
contains the AD, the regulatory
evaluation, any comments received, and
other information on the Internet at
http://www.regulations.gov; or in person
at the Docket Management Facility
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Office (telephone (800) 647—
5527) is located at the street address
stated in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2009-15-01 Hawker Beechcraft
Corporation (Type Certificate previously
held by Raytheon Aircraft Company):
Amendment 39-15964; Docket No.
FAA-2009-0633; Directorate Identifier
2009-CE-037-AD.

Effective Date

(a) This AD becomes effective on July 27,
2009.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Model G36
airplanes, serial numbers E-3630, E-3636
through E-3817, E-3819 through E-3834, E—
3836 through E-3887, E-3889 through E-
3896, E-3898, and E-3899, that are
certificated in any category.

Unsafe Condition

(d) This AD results from reports of chafing
between the wire harness/connector(s) and
fuel line. We are issuing this AD to detect
and correct improper installation and/or
chafing between the wire harness/
connector(s) and fuel line. This chafing could
lead to fuel leaking into the cockpit and fire
in the cockpit if wiring arcs through the fuel
line.

Compliance

(e) To address this problem, you must do
the following, unless already done:

Actions

Compliance

Procedures

(1) Inspect for improper installation of the P60/
J60 electrical connector, associated wiring,
and fuel line. Also inspect for any chafing
damage of the electrical wiring and fuel line.

(2) If, as a result of the inspection required by
paragraph (e)(1) of this AD, you find any im-
proper installation of the P60/J60 electrical
connector, associated wiring, or fuel line, cor-
rect the installation of the P60/J60 electrical
connector, associated wiring, and fuel line. If,
as a result of the inspection required by para-
graph (e)(1) of this AD, you find any chafing
damage of the electrical wiring or fuel line,
replace or repair the damaged parts.

Within 10 hours time-in-service (TIS) after
July 27, 2009 (the effective date of this AD)
or 6 calendar months after July 27, 2009
(the effective date of this AD), whichever
occurs first.

Before further flight after the inspection re-
quired by paragraph (e)(1) of this AD.

Follow Hawker Beechcraft Mandatory Service
Bulletin SB 28-3967, dated June 2009.

Follow Hawker Beechcraft Mandatory Service
Bulletin SB 28—-3967, dated June 2009.

Alternative Methods of Compliance
(AMOCs)

(f) The Manager, Wichita Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOC:s for this AD, if

requested using the procedures found in 14
CFR 39.19. Send information to Attn: Jeff
Pretz, Aerospace Engineer, 1801 Airport
Road, Room 100, Wichita, Kansas 67209;
telephone: (316) 946—4153; fax: (316) 946—

4107. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
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Office (FSDO), or lacking a PI, your local
FSDO.

Material Incorporated by Reference

(g) You must use Hawker Beechcraft
Mandatory Service Bulletin SB 28-3967,
dated June 2009, to do the actions required
by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Hawker Beechcraft
Corporation, Attn: Piston Technical Support,
P.O. Box 85, Wichita, Kansas 67201;
telephone: (800) 429-5372; fax: (316) 676—
8745; E-mail: tmdc@hawkerbeechcraft.com;
Internet: http://www.hawkerbeechcraft.com.

(3) You may review copies of the service
information incorporated by reference for
this AD at the FAA, Central Region, Office of
the Regional Counsel, 901 Locust, Kansas
City, Missouri 64106. For information on the
availability of this material at the Central
Region, call (816) 329-3768.

(4) You may also review copies of the
service information incorporated by reference
for this AD at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030, or go
to: http://www.archives.gov/federal_register/
code_of federal regulations/
ibr_locations.html.

Issued in Kansas City, Missouri, on July 2,
2009.
Scott A. Horn,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E9—16383 Filed 7-14-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0437; Directorate
Identifier 2009-CE-018-AD; Amendment
39-15963; AD 2009-14—-13]

RIN 2120-AA64

Airworthiness Directives; Pilatus
Aircraft Ltd. Models PC-12, PC-12/45,
PC-12/47, and PC-12/47E Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are superseding an
existing airworthiness directive (AD) for
the products listed above. This AD
results from mandatory continuing
airworthiness information (MCAI)
issued by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation

product. The MCAI (two different
MCALI) describes the unsafe condition
as:

FOCA AD HB 2002-271 was issued
because the Nose Landing Gear (NLG) Right
Hand (RH) upper drag link, Part Number (P/
N) 532.20.12.140 was found broken on some
aircraft due to fatigue cracking, and therefore
a life limit of 4,000 landings was introduced.

Recent investigation of a new occurrence
revealed that the replacement part NLG RH
upper drag link P/N 532.20.12.289 also
suffered fatigue cracking, however on a
different location.

Complete failure of the NLG RH upper drag
link could result in NLG collapse during
landing.

and

This Airworthiness Directive (AD) is
prompted by reports of several in-service
cracked torque tubes. A reduced wall
thickness produced during the
manufacturing process has been determined
to be the initial cause.

Additionally, all the involved torque tubes
have been found to show fatigue cracking
problems.

Such a condition, if left uncorrected, could
lead to failure of the torque tube and result
in loss of the steering control on ground and
consequent unsafe condition.

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective
August 19, 2009.

On August 19, 2009, the Director of
the Federal Register approved the
incorporation by reference of certain
publications listed in this AD.
ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
Docket Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Doug Rudolph, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4059; fax: (816) 329-4090.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on May 8, 2009 (74 FR 21561),
and proposed to supersede AD 2003—
14-07, Amendment 39-13226 (68 FR
41903, July 16, 2003). That NPRM
proposed to correct an unsafe condition
for the specified products. The MCAI
(two different MCAI) states:

FOCA AD HB 2002-271 was issued
because the Nose Landing Gear (NLG) Right
Hand (RH) upper drag link, Part Number (P/
N) 532.20.12.140 was found broken on some
aircraft due to fatigue cracking, and therefore
a life limit of 4,000 landings was introduced.

Recent investigation of a new occurrence
revealed that the replacement part NLG RH
upper drag link P/N 532.20.12.289 also
suffered fatigue cracking, however on a
different location.

Complete failure of the NLG RH upper drag
link could result in NLG collapse during
landing. To address that condition, this AD
is issued to mandate the implementation of
the latest revision of the PC-12 Aircraft
Maintenance Manual (AMM) chapter 4—
airworthiness limitations section—by
establishing repetitive inspections for the
NLG RH upper drag links P/N 532.20.12.140
and P/N 532.20.12.289.

and

This Airworthiness Directive (AD) is
prompted by reports of several in-service
cracked torque tubes. A reduced wall
thickness produced during the
manufacturing process has been determined
to be the initial cause.

Additionally, all the involved torque tubes
have been found to show fatigue cracking
problems.

Such a condition, if left uncorrected, could
lead to failure of the torque tube and result
in loss of the steering control on ground and
consequent unsafe condition.

For the reason described above, this new
AD mandates the replacement of certain
torque tubes by new ones of an improved
design and the latest revision of chapter 4
‘limitations’ of the PG-12 Aircraft
Maintenance Manual (AMM) which
introduces the new life limit for torque tubes
with Part Number (P/N) 532.50.12.047.

We reviewed the available data,
including the comment received, and
determined that air safety and the
public interest require adopting the AD
as proposed.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comment received.

Comment Issue: Require Using
Limitations Document in Latest
Maintenance

Manual Revision

Tim Kitzman states that document
12—A—-04—-00—-00—-00A—000T-A, dated
January 28, 2009, has been incorporated
into the latest revision of the aircraft
maintenance manual. He requests that
we update the AD to require
incorporating the data module found in
PC-12 AMM, Document No. 02049, Rev
19, dated March 1, 2009.

We disagree with the commenter.
Structural and Component
Limitations—Airworthiness Limitations,
document 12—A-04-00—-00—00A—000T-
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A, dated January 28, 2009, contains the
required limitations information for this
AD. We are aware Pilatus periodically
updates their aircraft maintenance
manuals (both electronic and paper
versions), and the manuals contain the
limitations section referenced in this
AD. We encourage owners/operators to
keep their maintenance manuals up-to-
date. However, paragraph 145.c.(2) of
the FAA Airworthiness Directives
Manual FAA-IR-M-8040.1B, dated May
28, 2008, states:

Only the version given to the OFR (Office
of the Federal Register) for IBR (incorporation
by reference) is the legally enforceable one.
Later revised service bulletin pages, for
instance, would constitute a change to the
document and an “alternative method of
compliance” that has not been subject to
public notice and comment.

We use the AD process to mandate
changes to the limitations section and
we can not mandate future revisions. If
the document containing the limitations
section is updated and an owner/
operator wants to incorporate the latest
version of the document (including the
limitations section) into their
maintenance program, they can request
an alternative method of compliance
(AMOC) following the procedures in
paragraph (h)(1) of this AD. You may get
a copy of the FAA Airworthiness
Directives Manual on the Internet at
http://rgl.faa.gov/
Regulatory and Guidance Library/
rgOrders.nsf/Frameset?OpenPage.

We are not changing the final rule AD
action based on this comment.

Conclusion

We reviewed the available data,
including the comment received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We determined that these changes will
not increase the economic burden on
any operator or increase the scope of the
AD.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow FAA policies.

Any such differences are highlighted in
a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect
540 products of U.S. registry. We also
estimate that it will take about 3.5 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $80 per work-hour.
Required parts will cost about $300 per
product. Based on these figures, we
estimate the cost of this AD to the U.S.
operators to be $313,200, or $580 per
product.

In addition, we estimate that any
necessary follow-on actions would take
about 6 work-hours and require parts
costing $4,000, for a cost of $4,480 per
product. We have no way of
determining the number of products
that may need these actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD Docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains the NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone (800) 647—-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Amendment 39-13226 (68 FR
41903, July 16, 2003) and adding the
following new AD:

2009-14-13 Pilatus Aircraft Ltd.:
Amendment 39-15963; Docket No.
FAA-2009-0437; Directorate Identifier
2009—-CE-018-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective August 19, 2009.

Affected ADs

(b) This AD supersedes AD 2003-14-07,
Amendment 39-13226.

Applicability

(c) This AD applies to the following model
and serial number airplanes, certificated in
any category:

(1) Models PC-12, PC-12/45, PC—12/47,
manufacturer serial numbers (MSNs) 101
through 544 and MSNs 546 through 888; and

(2) Model PC-12/47E, MSN 545 and MSNs
1001 through 1150.

Subject

(d) Air Transport Association of America
(ATA) Code 32: Landing Gear.
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Reason

(e) The mandatory continuing
airworthiness information (MCAI) (two
different MCAI) states:

FOCA AD HB 2002-271 was issued
because the Nose Landing Gear (NLG) Right
Hand (RH) upper drag link, Part Number
(P/N) 532.20.12.140 was found broken on
some aircraft due to fatigue cracking, and
therefore a life limit of 4,000 landings was
introduced.

Recent investigation of a new occurrence
revealed that the replacement part NLG RH
upper drag link P/N 532.20.12.289 also
suffered fatigue cracking, however on a
different location.

Complete failure of the NLG RH upper drag
link could result in NLG collapse during
landing. To address that condition, this AD
is issued to mandate the implementation of
the latest revision of the PC-12 Aircraft
Maintenance Manual (AMM) chapter 4—
airworthiness limitations section—by
establishing repetitive inspections for the
NLG RH upper drag links P/N 532.20.12.140
and P/N 532.20.12.289.

and

This Airworthiness Directive (AD) is
prompted by reports of several in-service
cracked torque tubes. A reduced wall
thickness produced during the
manufacturing process has been determined
to be the initial cause. Additionally, all the
involved torque tubes have been found to
show fatigue cracking problems.

Such a condition, if left uncorrected, could
lead to failure of the torque tube and result
in loss of the steering control on ground and
consequent unsafe condition.

For the reason described above, this new
AD mandates the replacement of certain
torque tubes by new ones of an improved
design and the latest revision of chapter 4
“limitations” of the PC-12 Aircraft
Maintenance Manual (AMM) which
introduces the new life limit for torque tubes
with Part Number (P/N) 532.50.12.047.

Actions and Compliance

(f) Unless already done, do the following
actions:

(1) Limitations Section Actions: For all
airplanes, before further flight after August
19, 2009 (the effective date of this AD), insert
Structural and Component Limitations—
Airworthiness Limitations, document 12—A—
04-00—-00—00A—000T-A, dated January 28,
2009 (for PC-12, PC-12/45, PC-12/47), and
Structural and Component Limitations—
Airworthiness Limitations, document 12—-B—
04-00—-00—00A—000A-A, dated January 27,
2009 (for PC-12/47E), into the Limitations
section of the FAA approved maintenance
program (e.g., maintenance manual). The
limitations section revision does the
following:

(i) Establishes a life limit for torque tube
P/N 532.50.12.047 and does not impose a life
limit on torque tube P/N 532.50.12.064;

(ii) Requires doing initial and repetitive
inspections of nose landing gear right hand
upper drag link P/N 532.20.12.140 (for PC-
12 and PC-12/45 airplanes) or P/N
532.20.12.289 (for all airplanes) in
accordance with the time limits specified in
the revision. The limitations do not allow

installation of the upper drag link P/N
532.20.12.140 on PC-12/47 and PC-12/47E
airplanes. The 4,000 landing limit for the
upper drag link P/N 532.20.12.140 installed
on the PC-12 and PC-12/45 is retained from
AD 2003-14-07 through this limitation
requirement; and

(iii) Does not require doing initial and
repetitive inspections of nose landing gear
right hand upper drag link P/N
532.20.12.296; therefore, installation of upper
drag link P/N 532.20.12.296 terminates the
inspection requirement referenced in
paragraph (f)(1)(ii) of this AD.

(2) Additional Torque Tube Actions:

(i) For PC-12 and PC-12/45, S/N 101
through 299, airplanes: Within the next 100
hours time-in-service (TIS) after August 19,
2009 (the effective date of this AD) or 1 year
after August 19, 2009 (the effective date of
this AD), whichever occurs first, replace the
torque tube P/N 532.50.12.047 with torque
tube P/N 532.50.12.064 following PILATUS
AIRCRAFT LTD. Service Bulletin No: 32—
021, dated November 21, 2008.

(ii) For all airplanes: As of August 19, 2009
(the effective date of this AD), do not install
torque tube P/N 532.50.12.047.

FAA AD Differences

Note: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(h) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Doug Rudolph, Aerospace Engineer,
FAA, Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4059; fax: (816) 329—
4090. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA approved. Corrective
actions are considered FAA approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Special Flight Permit

(i) We are limiting the special flight
permits for this AD by requiring you to fly
with the landing gear extended in order to
reach the nearest maintenance facility where
the inspection or replacement is done.

Consult the airplane flight manual or contact
PILATUS AIRCRAFT LTD. for the additional
limitations for flight with landing gear
extended.

Related Information

(j) Refer to MCAI (two different MCAI) AD
No.: 2009-0086 dated April 14, 2009, and AD
No.: 2009-0060 dated March 11, 2009;
PILATUS AIRCRAFT LTD. Service Bulletin
No: 32—-021, dated November 21, 2008;
Structural and Component Limitations—
Airworthiness Limitations, document 12—A—
04—00—00—00A—000T-A, dated January 28,
2009; and Structural and Component
Limitations—Airworthiness Limitations,
document 12-B-04-00-00-00A—000A-A,
dated January 27, 2009, for related
information.

Material Incorporated by Reference

(k) You must use PILATUS AIRCRAFT
LTD. Service Bulletin No: 32—021, dated
November 21, 2008; Structural and
Component Limitations—Airworthiness
Limitations, document 12—A—-04—00-00—
00A—000T-A, dated January 28, 2009; and
Structural and Component Limitations—
Airworthiness Limitations, document 12—B—
04—00—-00—-00A-000A-A, dated January 27,
2009, to do the actions required by this AD,
unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact PILATUS AIRCRAFT LTD.,
Customer Service Manager, CH-6371
STANS, Switzerland; telephone: +41 (0)41
619 62 08; fax: +41 (0)41 619 73 11; Internet:
http://www.pilatus-aircraft.com/, or e-mail:
SupportPC12@pilatus-aircraft.com.

(3) You may review copies of the service
information incorporated by reference for
this AD at the FAA, Central Region, Office of
the Regional Counsel, 901 Locust, Kansas
City, Missouri 64106. For information on the
availability of this material at the Central
Region, call (816) 329-3768.

(4) You may also review copies of the
service information incorporated by reference
for this AD at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030, or go
to: http://www.archives.gov/federal_register/
code_of federal regulations/
ibr_locations.html.

Issued in Kansas City, Missouri, on July 1,
2009.
Scott A. Horn,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E9-16230 Filed 7-14—09; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0638; Directorate
Identifier 2009-CE-038-AD; Amendment
39-15968; AD 2009-15-05]

RIN 2120-AA64

Airworthiness Directives; Cessna
Aircraft Company Models 208 and
208B Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Cessna Aircraft Company (Cessna)
Models 208 and 208B airplanes. This
AD requires you to measure the roll and
the yaw bridle cable tension (adjusting
as necessary) and to torque the clamp
screws. This AD results from two
reported incidences of slack bridle
cables with the swaged balls unseating
from their drum recesses. We are issuing
this AD to detect and correct loose
bridle cable clamps, which could result
in the swaged ball unseating from the
recess in the servo drum and contacting
the cable guard pin. This failure could
lead to very limited control of the
rudder and/or aileron with consequent
loss of control.

DATES: This AD becomes effective on
July 27, 20009.

On July 27, 2009, the Director of the
Federal Register approved the
incorporation by reference of certain
publications listed in this AD.

We must receive any comments on
this AD by September 14, 2009.

ADDRESSES: Use one of the following
addresses to comment on this AD.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

To get the service information
identified in this AD, contact Cessna
Aircraft Company, Product Support,
P.O. Box 7706; Wichita, Kansas 67277;

telephone: (316) 517-5800; fax: (316)
942-9006; Internet: http://
WWW.cessna.coml.

To view the comments to this AD, go
to http://www.regulations.gov. The
docket number is FAA-2009-0638;
Directorate Identifier 2009—CE—-038—AD.

FOR FURTHER INFORMATION CONTACT: Ann
Johnson, Aerospace Engineer, Wichita
Aircraft Certification Office (ACO), 1801
Airport Road, Room 100, Wichita,
Kansas 67209; telephone: (316) 946—
4105; fax: (316) 946—4107; E-mail:
ann.johnson@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

We received reports on two Cessna
Models 208 and 208B production
airplanes with autopilot heading
squawks. Upon investigation by the
manufacturer, technicians found in both
cases the bridle cable for the autopilot
aileron servo was slack, and the swaged
ball was unseated from the drum recess.

The cause of the bridle cables going
slack was insufficient torque on the
bridle cable clamp screws, allowing
slippage of the bridle cable clamps on
the roll bridle cable. Since the rudder
and aileron autopilot interface are
similar, the same condition could exist
with the yaw bridle cable.

This condition, if not corrected, could
result in the swaged ball unseating from
the recess in the servo drum and
contacting the cable guard pin. This
failure could lead to very limited
control of the rudder and/or aileron
with consequent loss of control.

Relevant Service Information

We reviewed Cessna Aircraft
Company Caravan Service Bulletin
CABO08-9, dated November 24, 2008.
The service information describes
procedures for inspecting the bridle
cables for looseness, adjusting the bridle
cable tension, and tightening the bridle
cable clamp screws to the correct
torque. The manufacturer intends that
the actions specified in the service
information adequately address the
unsafe condition.

FAA'’s Determination and Requirements
of This AD

We are issuing this AD because we
evaluated all the information and
determined the unsafe condition
described previously is likely to exist or
develop on other products of the same
type design. This AD requires you to
measure the autopilot roll and yaw
bridle cable tensions (adjusting as
necessary) and to torque the bridle cable
clamp screws.

FAA'’s Determination of the Effective
Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because the swaged ball on the
bridle cable could unseat from the servo
drum and contact the cable guard pin.
This failure could lead to very limited
control of the rudder and/or aileron.
Therefore, we determined that notice
and opportunity for public comment
before issuing this AD are impracticable
and that good cause exists for making
this amendment effective in fewer than
30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and an
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments regarding this
AD. Send your comments to an address
listed under the ADDRESSES section.
Include the docket number “FAA-
2009-0638; Directorate Identifier 2009—
CE-038—AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the AD. We will consider all
comments received by the closing date
and may amend the AD in light of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
concerning this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
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products identified in this rulemaking
action.
Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “‘significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket that
contains the AD, the regulatory
evaluation, any comments received, and
other information on the Internet at
http://www.regulations.gov; or in person

at the Docket Management Facility
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Office (telephone (800) 647—
5527) is located at the street address
stated in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2009-15-05 Cessna Aircraft Company:
Amendment 39-15968; Docket No.
FAA—-2009-0638; Directorate Identifier
2009-CE-038-AD.

Effective Date
(a) This AD becomes effective on July 27,
2009.
Affected ADs
(b) None.
Applicability
(c) This AD applies to the following

airplane models and serial numbers that are
certificated in any category:

Model Serial No.
208 ...... 20800500 through 20800504.
208B 208B1216, 208B2001, 208B2003
through 208B2023, 208B2025
through 208B2029, 208B2031
through 208B2037, 208B2040,
208B2042, and 208B2043.

Unsafe Condition

(d) This AD is the result of two reported
incidences of slack bridle cables with the
swaged balls unseated from their drum
recesses. We are issuing this AD to detect and
correct loose bridle cable clamps, which
could result in the swaged ball unseating
from the recess in the servo drum and
contacting the cable guard pin. This failure
could lead to very limited control of the
rudder and/or aileron with consequent loss
of control.

Compliance

(e) To address this problem, you must do
the following, unless already done:

Actions

Compliance

Procedures

(1) Measure and adjust as necessary, the roll
bridle cable tension and yaw bridle cable ten-
sion, and torque the 12 bridle cable clamp
screws.

(2) Use the form (Figure 1 of this AD) to report
the results of the inspections required in
paragraph (e)(1) of this AD. The Office of
Management and Budget (OMB) approved
the information collection requirements con-
tained in this regulation under the provisions
of the Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seq.) and assigned OMB
Control Number 2120-0056.

Within the next 10 hours time-in-service after
July 27, 2009 (the effective date of this AD).

Within 10 days after the inspection required in
paragraph (e)(1). If Cessna Aircraft Com-
pany Caravan Service Bulletin CAB08-9,
dated November 24, 2008, was done be-
fore July 27, 2009 (the effective date of this
AD) the report is not required.

Follow Accomplishment Instructions, para-
graphs 2. through 7., of Cessna Aircraft
Company Caravan Service Bulletin CAB08—
9, dated November 24, 2008.

Send the report to the FAA at the address
specified in paragraph (f) of this AD.

AD 2009-15-05 INSPECTION REPORT

[If the SB was done before the effective date of this AD, this report does not need to be completed and returned to the Wichita ACO]

Airplane Model

Airplane Serial Number

Did you find the yaw bridle
cable tension to be within
the range of 15-25 Ibs?

Did you find the roll bridle
cable tension to be within
the range of 10-14 Ibs?

Were any other discrep-
ancies noted during the
inspection?
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AD 2009-15-05 INSPECTION REPORT—Continued
[If the SB was done before the effective date of this AD, this report does not need to be completed and returned to the Wichita ACO]

Name
Telephone and/or e-mail ad-
dress
Date
Send report to:
Ann Johnson, Aerospace Engineer
ACE-116W, Wichita Aircraft Certification Office
1801 Airport Road, Room 100
Wichita, KS 67209
fax: (316) 946-4107
e-mail: ann.johnson @faa.gov
Figure 1 Issued in Kansas City, Missouri, on July 6, DATES: This AD becomes effective

Alternative Methods of Compliance
(AMOCs)

(f) The Manager, Wichita Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. Send information to Attn: Ann
Johnson, Aerospace Engineer, Wichita
Aircraft Certification Office (ACO), 1801
Airport Road, Room 100, Wichita, Kansas
67209; telephone: (316) 946—4105; fax: (316)
946—4107; E-mail: ann.johnson@faa.gov.
Before using any approved AMOC on any
airplane to which the AMOC applies, notify
your appropriate principal inspector (PI) in
the FAA Flight Standards District Office
(FSDO), or lacking a PI, your local FSDO.

Material Incorporated by Reference

(g) You must use Cessna Aircraft Company
Caravan Service Bulletin CAB08-9, dated
November 24, 2008, to do the actions
required by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Cessna Aircraft Company,
Product Support, P.O. Box 7706; Wichita,
Kansas 67277; telephone: (316) 517—5800;
fax: (316) 942-9006; Internet: http://
www.cessna.con.

(3) You may review copies of the service
information incorporated by reference for
this AD at the FAA, Central Region, Office of
the Regional Counsel, 901 Locust, Kansas
City, Missouri 64106. For information on the
availability of this material at the Central
Region, call (816) 329-3768.

(4) You may also review copies of the
service information incorporated by reference
for this AD at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030, or go
to: http://www.archives.gov/federal_register/
code_of federal regulations/
ibr locations.html.

2009.
Kim Smith,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. E9-16465 Filed 7-14—09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2008-0832; Directorate
Identifier 2008—NM-067-AD; Amendment
39-15965; AD 2009-15-02]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A318, A319, A320, and A321 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

In-service experience has shown that a
fracture of the gerotor pump of the A320 RAT
[ram air turbine] may occur. This may lead
to the non-operation of the RAT in case of
an in-flight deployment.

The Non-Deployment or Non-
Pressurization of the RAT, associated with a
double engine failure or a total loss of normal
electrical power generation constitutes an
unsafe condition.

* * * * *

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

August 19, 2009.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of August 19, 2009.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Tim
Dulin, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-2141; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on August 4, 2008 (73 FR
45174). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

In-service experience has shown that a
fracture of the gerotor pump of the A320 RAT
[ram air turbine] may occur. This may lead
to the non-operation of the RAT in case of
an in-flight deployment.

The Non-Deployment or Non-
Pressurization of the RAT, associated with a
double engine failure or a total loss of normal
electrical power generation constitutes an
unsafe condition.

This AD mandates the replacement of the
affected gerotor pump assembly, which will
provide the required improved reliability of
the RAT.

The implementation of this modification
was originally managed by an AIRBUS
monitoring campaign. However, the rate of
installation of the modification by operators
has not met the predicted target. As such and
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to ensure continued compliance with the

certification requirements it is considered
necessary to require compliance by use of
[an] AD.

* * * * *

You may obtain further information
by examining the MCAI in the AD
docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comments received.

Request To Change Certain Compliance
Times

Northwest Airlines (NWA) asks that
the compliance time required by
paragraph (f)(2) of the NPRM be
changed from ‘“‘before further flight” to
“within 15 months after the effective
date of the AD.” NWA states that
paragraph (f)(1) allows 15 months to
identify the part number and serial
number of the RAT, and paragraph (f)(2)
requires replacement of the suspect RAT
gerotor pumps before further flight.
NWA notes that this requirement is not
conducive to effective planning and cost
control; operators would be required to
guess the number of pumps that would
need replacement, which could result in
unnecessary multiple orders (and
resultant lead time issues) or over—
purchasing of replacement pumps.
NWA adds that if the location of the
RAT is identified first, it would enable
more efficient incorporation of the
specified actions and prevent possible
disruptions in schedule and costs that
could result from ordering an incorrect
amount of replacement parts.

We agree with NWA because the
unsafe condition is addressed if the
pumps are replaced within the 15
month compliance time allowed. We
have changed paragraphs (f)(1) and (f)(2)
of this AD to clarify that the 15-month
compliance time is for all the required
actions, which is consistent with the
referenced EASA AD.

NWA also asks that the compliance
time in paragraph (f) of the NPRM be
changed from 15 months to 21 months
to align with scheduled “C” checks.
NWA states that this extension would
allow for replacement of the gerotor in
a controlled environment, which is
more conducive to the type of work
where both personnel and equipment
are available. NWA does not believe the
additional compliance time will have an
appreciable effect on safety, since the
FAA quotes the MCAI, which
specifically states in the NPRM that the
AD is being proposed as a result of
limited implementation of Airbus
Service Bulletin A320-29-1122, dated
July 27, 2006, by operators. Therefore,

NWA suggests that the compliance time
necessary for replacing the RAT gerotor
is not an immediate issue.

We do not agree with NWA. The
NPRM does not specify that it was
proposed as a result of limited
implementation of Airbus Service
Bulletin A320-29-1122, dated July 27,
2006; instead, it states that the rate of
installation of the modification by
operators has not met the predicted
target of the AIRBUS monitoring
campaign. That statement does not
mean the unsafe condition should not
be addressed in a timely manner.

In developing an appropriate
compliance time for this AD, we
considered the urgency associated with
the subject unsafe condition and the
practical aspect of accomplishing the
required actions on the fleet in a timely
manner. We recognize that operators
may have different schedules for
accomplishing heavy maintenance, but
we have determined that the 15-month
compliance time will include most
operators’ schedules for that type of
work. Further, according to the
provisions of paragraph (g)(1) of this
AD, we may approve a request to adjust
the compliance time if the request
includes data that prove that the new
compliance time would provide an
acceptable level of safety. No change to
this AD is necessary in this regard.

Retrofit Information

NWA asks that the AD not require
operators to submit the retrofit
information sheet, as recommended in
the Accomplishment Instructions of
Airbus Service Bulletin A320-29-1122,
dated July 27, 2006. We agree with
NWA. We have included Note 1 in this
AD to clarify that the retrofit
information sheet is not required.

Conclusion

We reviewed the available data,
including the comments received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We determined that these changes will
not increase the economic burden on
any operator or increase the scope of the
AD.

Differences Between This AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information

provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
Any such differences are highlighted in
a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect
758 products of U.S. registry. We also
estimate that it will take about 5 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $80 per work-hour.
Required parts will cost about $0 per
product. Where the service information
lists required parts costs that are
covered under warranty, we have
assumed that there will be no charge for
these parts. As we do not control
warranty coverage for affected parties,
some parties may incur costs higher
than estimated here. Based on these
figures, we estimate the cost of this AD
to the U.S. operators to be $303,200, or
$400 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;
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2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:
2009-15-02 Airbus: Amendment 39-15965.

Docket No. FAA-2008-0832; Directorate
Identifier 20086—NM—-067—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective August 19, 2009.

Affected ADs

(b) None.
Applicability

(c) This AD applies to all Airbus Model
A318, A319, A320, and A321 airplanes,
certificated in any category; except airplanes
on which Airbus Modification 27189 was
done in production or Airbus Service
Bulletin A320-29-1100 was done in service,
and on which Airbus Modification 28413
was not done in production.

Subject

(d) Air Transport Association (ATA) of
America Code 29: Hydraulic power.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

In-service experience has shown that a
fracture of the gerotor pump of the A320 RAT
[ram air turbine] may occur. This may lead
to the non-operation of the RAT in case of
an in-flight deployment.

The Non-Deployment or Non-
Pressurization of the RAT, associated with a
double engine failure or a total loss of normal
electrical power generation constitutes an
unsafe condition.

This AD mandates the replacement of the
affected gerotor pump assembly, which will
provide the required improved reliability of
the RAT.

The implementation of this modification
was originally managed by an AIRBUS
monitoring campaign. However, the rate of
installation of the modification by operators
has not met the predicted target. As such and
to ensure continued compliance with the
certification requirements it is considered
necessary to require compliance by use of
[an] AD.

* * * * *

Actions and Compliance

(f) Unless already done, do the following
actions.

(1) Within 15 months after the effective
date of this AD: Identify the part number
(P/N) and serial number (S/N) of the RAT in
accordance with the Accomplishment
Instructions of Airbus Service Bulletin A320—
29-1122, dated ]uly 27, 2006.

(2) For airplanes on which a RAT with
P/N 680203037 is installed that has a S/N
between 0101 and 0354 inclusive: Within 15
months after the effective date of this AD,
replace the gerotor pump assembly and re-
identify the RAT in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A320-29-1122, dated July
27, 2006.

(3) For airplanes on which a RAT with
P/N 680203037 is installed that does not
have a S/N between 0101 and 0354 inclusive,
or a RAT with a P/N other than P/N
680203037 is installed: No further action is
required by this AD.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows:
Although Appendix 01 of Airbus Service
Bulletin A320-29-1122, dated July 27, 2006,
tells you to submit information to the
manufacturer, this AD specifies that such
submittal is not required.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. Send
information to ATTN: Tim Dulin, Aerospace
Engineer, International Branch, ANM-116,
Transport Airplane Directorate, FAA, 1601
Lind Avenue, SW., Renton, Washington
98057-3356; telephone (425) 227-2141; fax

(425) 227-1149. Before using any approved
AMOC on any airplane to which the AMOC
applies, notify your appropriate principal
inspector (PI) in the FAA Flight Standards
District Office (FSDO), or lacking a PI, your
local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

Related Information

(h) Refer to MCAI EASA Airworthiness
Directive 2008—-0034, dated February 20,
2008 [corrected February 21, 2008]; and
Airbus Service Bulletin A320-29-1122,
excluding Appendix 01, dated July 27, 2006,
for related information.

Material Incorporated by Reference

(i) You must use Airbus Service Bulletin
A320-29-1122, excluding Appendix 01,
dated July 27, 2006; to do the actions
required by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Airbus, Airworthiness Office
— EAS, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France; telephone +33
561 93 36 96; fax +33 5 61 93 44 51; e-mail:
account.airworth-eas@airbus.com; Internet
http://www.airbus.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221 or 425-227-1152.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on July 2,
2009.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. E9-16466 Filed 7-14—09; 8:45 am]

BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2009-0330; Directorate
Identifier 2008—NE—43-AD; Amendment 39—
15961; AD 2009-14-11]

RIN 2120-AA64

Airworthiness Directives; Turbomeca
S.A. ARRIUS 2F Turboshaft Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
issued by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

On several ARRIUS 2F engines, the
clearance between the P3 air pipe P/N
0319719180 and the rear right bulkhead P/N
0319998240 has been found to be too small.

Investigations have shown that both P3 air
pipe and rear right bulkhead were compliant
to the design. The Turbomeca Engineering
Department concluded that the tolerance of
assembly established during the design could
result in some rubbing between parts.

Rubs between the pipe and the bulkhead
may lead to premature wearing and finally
rupture of the P3 air pipe. The loss of P3 air
pressure would then force the fuel control
system to idle which could have a
detrimental effect in critical phases of flight.

We are issuing this AD to prevent an
uncommanded power loss, which could
result in an emergency autorotation
landing or accident.

DATES: This AD becomes effective
August 19, 2009. The Director of the
Federal Register approved the
incorporation by reference of certain
publications listed in this AD as of
August 19, 2009.

ADDRESSES: The Docket Operations
office is located at Docket Management
Facility, U.S. Department of
Transportation, 1200 New Jersey
Avenue, SE., West Building Ground
Floor, Room W12-140, Washington, DC
20590-0001.

FOR FURTHER INFORMATION CONTACT:
James Lawrence, Aerospace Engineer,
Engine Certification Office, FAA, Engine
and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803; e-mail: james.lawrence@faa.gov;
telephone (781) 238-7176; fax (781)
238-7199.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on April 13, 2009 (74 FR
16809). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states that:

On several ARRIUS 2F engines, the
clearance between the P3 air pipe P/N
0319719180 and the rear right bulkhead P/N
0319998240 has been found to be too small.

Investigations have shown that both P3 air
pipe and rear right bulkhead were compliant
to the design. The Turbomeca Engineering
Department concluded that the tolerance of
assembly established during the design could
result in some rubbing between parts.

Rubs between the pipe and the bulkhead
may lead to premature wearing and finally
rupture of the P3 air pipe. The loss of P3 air
pressure would then force the fuel control
system to idle which could have a
detrimental effect in critical phases of flight.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Costs of Compliance

Based on the service information, we
estimate that this AD will affect about
94 engines installed on helicopters of
U.S. registry. We also estimate that it
will take about 1 work-hour per engine
to comply with this AD. The average
labor rate is $80 per work-hour.
Required parts will cost about $705 per
engine. Based on these figures, we
estimate the cost of the AD on U.S.
operators to be $73,790. Our cost
estimate is exclusive of possible
warranty coverage.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in

air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.
Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is provided in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
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§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2009-14-11 Turbomeca S.A.: Amendment
39-15961. Docket No. FAA-2009-0330;
Directorate Identifier 2008—-NE—-43—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective August 19, 2009.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Turbomeca S.A.
ARRIUS 2F turboshaft engines with P3 air
pipe, part number 0319719180, installed.
These engines are installed on, but not
limited to, Eurocopter EC120B helicopters.

Reason

(d) Rubs between the pipe and the
bulkhead may lead to premature wearing and
finally rupture of the P3 air pipe. The loss
of P3 air pressure would then force the fuel
control system to idle which could have a
detrimental effect in critical phases of flight.

We are issuing this AD to prevent an
uncommanded power loss, which could
result in an emergency autorotation landing
or accident.

Actions and Compliance

(e) Unless already done, do the following
actions within 100 operating hours after the
effective date of this AD. Use paragraphs
2.B.(1) through 2.C.(2) of Turbomeca
Mandatory Service Bulletin No. 319 75 4810,
dated May 14, 2008.

(1) Visually inspect P3 air pipe (first
section) and RH rear half-wall.

(2) Inspect play between P3 air pipe (first
section) and RH rear half-wall.

(3) Replace P3 air pipe (first section) if any
damage is found.

(4) Readjust the first section of the P3 air
pipe if the inspected clearance is found to be
not compliant.

(5) If the play after readjusting the first
section of the P3 air pipe is still less than 0.5
mm, repeat paragraphs (e)(1) through (e)(4) of
this AD within intervals of 100 hours time-
since-last inspection.

(6) Replace RH rear half-wall if any damage
is found.

FAA AD Differences
(f) None.

Other FAA AD Provisions

(g) Alternative Methods of Compliance
(AMOCs): The Manager, Engine Certification
Office, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19.

Related Information

(h) Refer to MCAI EASA Airworthiness
Directive 2008—-0134R1, dated February 17,
2009, and Turbomeca S.A. Mandatory
Service Bulletin No. 319 75 4810, dated May
14, 2008, for related information. Contact
Turbomeca, 40220 Tarnos, France; telephone
33 (0)5 59 74 40 00; telex 570 042; fax 33 (0)5
59 74 45 15, for a copy of this service
information.

(i) Contact James Lawrence, Aerospace
Engineer, Engine Certification Office, FAA,
Engine and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803; e-mail: james.lawrence@faa.gov;
telephone (781) 238-7176; fax (781) 238—
7199, for more information about this AD.

Material Incorporated by Reference

(j) You must use Turbomeca Mandatory
Service Bulletin No. 319 75 4810, dated May
14, 2008 to do the actions required by this
AD, unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Turbomeca, 40220 Tarnos,
France; telephone 33 (0)5 59 74 40 00; telex
570 042; fax 33 (0)5 59 74 45 15.

(3) You may review copies at the FAA,
New England Region, 12 New England
Executive Park, Burlington, MA; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
(202) 741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Burlington, Massachusetts, on
June 30, 2009.
Francis A. Favara,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.

[FR Doc. E9—-16113 Filed 7-14-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0137; Directorate
Identifier 2008—NM-201-AD; Amendment
39-15967; AD 2009-15-04]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A330-200 and -300, and A340-200 and
-300 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

Several reports have been received from
A330 and A340 operators concerning chafing
of the electrical harness behind the lavatory,

located at L (level) 53, resulting in a number
of short-circuits. This harness contains cables
for lighting, plugs, loudspeakers and oxygen
controls and indications.

This condition, if not corrected, could lead
to the short circuit of wires dedicated to
oxygen, which, in case of emergency, could
result in a large number of passenger oxygen
masks (up to 32% of all seats) not being
supplied with oxygen, possibly causing
personal injuries.

* * * * *

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective
August 19, 2009.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of August 19, 2009.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Vladimir Ulyanov, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-1138; fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on February 23, 2009 (74 FR
8036). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCAI states:

Several reports have been received from
A330 and A340 operators concerning chafing
of the electrical harness behind the lavatory,
located at L (level) 53, resulting in a number
of short-circuits. This harness contains cables
for lighting, plugs, loudspeakers and oxygen
controls and indications.

This condition, if not corrected, could lead
to the short circuit of wires dedicated to
oxygen, which, in case of emergency, could
result in a large number of passenger oxygen
masks (up to 32% of all seats) not being
supplied with oxygen, possibly causing
personal injuries.

For the reasons described above, AD 2008—
0154 was issued to require a wiring
modification of the affected harnesses on
right and left sides of the passenger
compartment between frames (FR) 39.1 and
39.2 and between FR 53.3 and 53.4, on pre-
modification 48825 aircraft (i.e. non-
enhanced cabin).
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Since that AD was issued, it has been
found that due to discrepancies in the
referenced Airbus Service Bulletin (SB) at
original issue, the modification should have
been mandated at Revision 1 of the SB, rather
than indicating that application of the SB at
original issue is acceptable.

For that reason, this EASA (European
Aviation Safety Agency) AD retains the
requirements of EASA AD 2008-0154, which
is superseded, amends the requirement to
specify that the SB must be accomplished at
Revision 1 and that for aircraft on which the
SB at original issue has already been
accomplished, additional work must be done.
* * * * *

The modification includes rerouting the
affected electrical harnesses and
replacing certain wiring mounts and
brackets in the passenger compartment.
For all airplanes, additional work is
required. The additional work includes
interchanging certain fixed brackets and
modifying certain wiring routing. You
may obtain further information by
examining the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Actions Since the NPRM Was Issued

We have received revisions to the
service information specified in the
NPRM. Airbus issued Mandatory
Service Bulletin A330-92-3066,
Revision 02, dated March 19, 2009; and
Mandatory Service Bulletin A340-92—
4071, Revision 03, dated March 19, 2009
(““the service bulletins”). The actions
described in the service bulletins are
intended to correct the unsafe condition
identified in the MCAIL Those revisions
of the service bulletins include editorial
changes, clarifying language, and no
substantive changes to the
Accomplishment Instructions. No
additional work is required for airplanes
modified by Airbus Mandatory Service
Bulletin A330-92—-3066, Revision 01,
dated August 1, 2008; and Airbus
Mandatory Service Bulletin A340-92—
4071, Revision 02, dated November 28,
2008.

We have changed paragraphs (f)(1),
(f)(2), and (h) to refer to the new
revisions of the service bulletins, and
added Airbus Mandatory Service
Bulletin A330-92—3066, Revision 01;
and Airbus Mandatory Service Bulletin
A340-92-4071, Revision 02; to
paragraph (f)(3) as acceptable for
complying with the requirements of
paragraphs (f)(1) and (f)(2) of this AD.

EASA, which is the Technical Agent
for the Member States of the European
Community, has issued EASA

Airworthiness Directive 2008—0161R1,
dated March 23, 2009 (referred to after
this as “the MCAI”), to correct an unsafe
condition for the specified products.
That MCALI differs from MCAI EASA AD
2008-0161, dated August 25, 2008,
which is referenced in the NPRM, by
adding a paragraph extending the
compliance time to 24 months from the
20 months stated in the MCAI
referenced in the NPRM. We have
included that additional paragraph of
the new MCAI in the quoted material in
paragraph (e) of this AD, and changed
paragraph (f) of this AD to reflect the
new compliance time stated in the
MCAL

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We determined that these changes will
not increase the economic burden on
any operator or increase the scope of the
AD.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCAI in order to follow our FAA
policies. Any such differences are
highlighted in a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect 9
products of U.S. registry. We also
estimate that it will take 210 work-hours
per product to comply with the basic
requirements of this AD. The average
labor rate is $80 per work-hour.
Required parts will cost about $0 per
product. Where the service information
lists required parts costs that are
covered under warranty, we have
assumed that there will be no charge for
these parts. As we do not control
warranty coverage for affected parties,
some parties may incur costs higher
than estimated here. Based on these
figures, we estimate the cost of this AD
to the U.S. operators to be $151,200, or
$16,800 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.
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List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2009-15-04 Airbus: Amendment 39-15967.
Docket No. FAA—2009-0137; Directorate
Identifier 2008—NM-201—-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective August 19, 2009.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Model A330-201,
-202, -203, -223, -243, -301, —302, —303,
—321,-322,-323, —341, —342, and —343 series
airplanes; and Model A340-211, -212, -213,
—311, —-312, and —313 series airplanes; all
manufacturer serial numbers, certificated in
any category, except those on which Airbus
Modification 48825 has been embodied in
production.

Subject

(d) Air Transport Association (ATA) of
America Code 92.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

Several reports have been received from
A330 and A340 operators concerning chafing
of the electrical harness behind the lavatory,
located at L (level) 53, resulting in a number
of short-circuits. This harness contains cables
for lighting, plugs, loudspeakers and oxygen
controls and indications.

This condition, if not corrected, could lead
to the short circuit of wires dedicated to
oxygen, which, in case of emergency, could
result in a large number of passenger oxygen
masks (up to 32% of all seats) not being
supplied with oxygen, possibly causing
personal injuries.

For the reasons described above, AD 2008—
0154 was issued to require a wiring
modification of the affected harnesses on
right and left sides of the passenger
compartment between frames (FR) 39.1 and
39.2 and between FR 53.3 and 53.4, on pre-
modification 48825 aircraft (i.e. non-
enhanced cabin).

Since that AD was issued, it has been
found that due to discrepancies in the
referenced Airbus Service Bulletin (SB) at
original issue, the modification should have
been mandated at Revision 1 of the SB, rather
than indicating that application of the SB at
original issue is acceptable.

For that reason, this EASA (European
Aviation Safety Agency) AD retains the
requirements of EASA AD 2008-0154, which
is superseded, amends the requirement to
specify that the SB must be accomplished at
Revision 1 and that for aircraft on which the
SB at original issue has already been
accomplished, additional work must be done.

Thle] Revision 1 [of EASA AD 2008-0161]
is issued to extend the compliance time,
which originally was 20 months, to 24

months * * * after the effective date of this
AD. EE

The modification includes rerouting the
affected electrical harnesses and replacing
certain wiring mounts and brackets in the
passenger compartment. For all airplanes,
additional work is required. The additional
work includes interchanging certain fixed
brackets and modifying certain wiring
routing.

Actions and Compliance

(f) Unless already done, within 24 months
after the effective date of this AD, do the
following actions, as applicable.

(1) Except as required by paragraph (f)(2)
of this AD, modify the affected passenger
compartment electrical harnesses, including
the “ADDITIONAL WORK,” in accordance
with the Accomplishment Instructions of
Airbus Mandatory Service Bulletin A330-92—
3066, Revision 02, dated March 19, 2009; or
Airbus Mandatory Service Bulletin A340-92—
4071, Revision 03, dated March 19, 2009; as
applicable.

(2) For airplanes that have already been
modified prior to the effective date of this AD
in accordance with the Accomplishment
Instructions of Airbus Service Bulletin A330—
92-3066, dated November 27, 2007; or
Airbus Service Bulletin A340-92—4071,
dated November 27, 2007; as applicable:
Accomplish the “ADDITIONAL WORK” in
accordance with the Accomplishment
Instructions of Airbus Mandatory Service
Bulletin A330-92—-3066, Revision 02, dated
March 19, 2009; or Airbus Mandatory Service
Bulletin A340-92—4071, Revision 03, dated
March 19, 2009; as applicable.

(3) Actions accomplished according to the
Airbus service information identified in
Table 1 of this AD, including the
“ADDITIONAL WORK,” as applicable, are
acceptable for complying with the
requirements of paragraphs (f)(1) and (f)(2) of
this AD.

TABLE 1—ACCEPTABLE SERVICE INFORMATION

Airbus Mandatory Service Bulletin

Revision Date

A330-92-3066
A340-92-4071
A340-92-4071

01 | August 1, 2008.
01 | August 1, 2008.
02 | November 28, 2008.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Vladimir

Ulyanov, Aerospace Engineer, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, 1601 Lind Avenue, SW.,
Renton, Washington 98057-3356; telephone
(425) 227-1138; fax (425) 227-1149. Before
using any approved AMOC on any airplane
to which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority

(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI EASA Airworthiness
Directive 2008—-0161R1, dated March 23,
2009, and the service information listed in
Table 2 of this AD, for related information.
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TABLE 2—RELATED SERVICE INFORMATION

Airbus Mandatory Service Bulletin

Revision Date

ABB002-3066 .....ccueiitieiiieie ettt et et h e bt h e bt h et e bt e e e bt e e bt e be e e ane e nan e ereeneeas 01

A330-92-3066
A340-92-4071
A340-92-4071
A340-92-4071

August 1, 2008.
02 | March 19, 2009.
August 1, 2008.
02 | November 28, 2008.
03 | March 19, 2009.

Material Incorporated by Reference

(i) You must use the applicable service
information contained in Table 3 of this AD
to do the actions required by this AD, unless
the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Airbus SA—Airworthiness
Office—EAL, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France; telephone +33
561 93 36 96; fax +33 5 61 93 45 80, e-mail
airworthiness.A330-A340@airbus.com;
Internet http://www.airbus.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the

availability of this material at the FAA, call
425-227-1221 or 425-227-1152.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal_register/
code of federal regulations/
ibr_locations.html.

TABLE 3—MATERIAL INCORPORATED BY REFERENCE

Airbus Mandatory Service Bulletin Revision Date
ABB002-30B6 .....ccueiiurieieeeie ettt e bt bRt et eh et e et e R et e R e eaE e et et bt e be e e ne e narenreennns 01 | August 1, 2008.
ABB0—92-306B6 ......ceeiiiieieietie i e e b e b et s a e b e s a e e n e e 02 | March 19, 2009.

A340-92-4071
A340-92-4071
A340-92-4071

01 | August 1, 2008.
02 | November 28, 2008.
03 | March 19, 2009.

Issued in Renton, Washington, on July 2,
2009.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E9—16468 Filed 7-14-09; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0138; Directorate
Identifier 2008—NM—216-AD; Amendment
39-15966; AD 2009-15-03]

RIN 2120-AA64

Airworthiness Directives; Bombardier
Model BD-700-1A10 and BD-700-
1A11 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are superseding an
existing airworthiness directive (AD) for
the products listed above. This AD
results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation

product. The MCAI describes the unsafe
condition as:

During scheduled maintenance inspection,
a bolt which connects the PCU (power
control unit) to the elevator surface was
found fractured in the assembly. Further
inspection of the assembly revealed that the
bearing on the PCU rod end had seized,
which resulted in damage to the attachment
fitting bushing and fracture of the bolt.
Inspection of other in-service airplanes
revealed two more seized PCU attachment
joints. However, except seizure, no fractured
bolt was found on these airplanes. Failure of
the bolts in both PCUs on one side could
result in disconnection of the elevator control
surface which would lead to flutter and loss
of the aircraft.
* * * * *

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective
August 19, 2009.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of August 19, 2009.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Pong K. Lee, Aerospace Engineer,
Airframe and Propulsion Branch, ANE-
171, FAA, New York Aircraft
Certification Office, 1600 Stewart
Avenue, Suite 410, Westbury, New York
11590; telephone (516) 228—7324; fax
(516) 794—-5531.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on February 23, 2009 (74 FR
8045). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

During scheduled maintenance inspection,
a bolt which connects the PCU (power
control unit) to the elevator surface was
found fractured in the assembly. Further
inspection of the assembly revealed that the
bearing on the PCU rod end had seized,
which resulted in damage to the attachment
fitting bushing and fracture of the bolt.
Inspection of other in-service airplanes
revealed two more seized PCU attachment
joints. However, except seizure, no fractured
bolt was found on these airplanes. Failure of
the bolts in both PCUs on one side could
result in disconnection of the elevator control
surface which would lead to flutter and loss
of the aircraft.

This Airworthiness Directive (AD) is
issued to mandate the inspection and
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lubrication of all part number (P/N) GT411—
3800-5 and GT411-3800-7 PCU attachment
joints.

The required actions include
inspections for damage and seizure
(including signs of seizure) of the PCU
attachment joints, an inspection for
damage (including wear damage,
fretting, corrosion, galling, scoring,
fretting wear, and parts that do not meet

inspection requirements) of the PCU
attachment joint components, and
applicable corrective actions. You may
obtain further information by examining
the MCAI in the AD docket.

Explanation of Revised Service
Information

Bombardier has issued the revised
service information specified in the

REVISED SERVICE INFORMATION

below table. We have changed
paragraphs (f)(1) through (f)(5),
paragraph (f)(7), and paragraphs (g)(1)
and (g)(2) of this AD to add the revised
service information specified in the
following table.

: : Revision
Service Bulletin level Date
Bombardier Alert Service Bulletin A700—TAT1=27=024 ........oueeeiieeeeeceeeeee et eeeree e e e esare e e e e e e earaees 02 | November 10, 2008.
Bombardier Alert Service Bulletin A700—27—066 ............ccccueieeiieeeeiieeeiieeeeiteeeeireeeesaeeeesraeeeeirreeesaseeessaseeeanes 02 | November 10, 2008.
Bombardier Service Bulletin 700-1A11-27-025 01 | November 24, 2008.
Bombardier Service Bulletin 700—27—067 ..........cccoueeieieieeeieee e e eeieeeeeteeeeereeeeaeeesaaaeeesesaeeesseeeesaseeeanseeeeases 01 | November 24, 2008.

No additional work is necessary for
airplanes on which the previously
issued service information specified in
the following table has been

PREVIOUSLY ISSUED SERVICE INFORMATION

accomplished. We have revised
paragraph (f)(6) and added a new
paragraph (g)(3) to this AD to include
credit for accomplishing the actions

before the effective date of this AD using
the previously issued service
information.

Revision

Service Bulletin level Date
Bombardier Alert Service Bulletin A700—1AT1-27—024 ........ccceieieieee et e see e e erare e e e nreeeanes 01 | October 3, 2008.
Bombardier Alert Service Bulletin A700-27-066 01 | October 3, 2008.

Bombardier Service Bulletin 700—1A11-27-025
Bombardier Service Bulletin 700-27-067

October 9, 2008.
October 9, 2008.

™
("

1Original.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We determined that these changes will
not increase the economic burden on
any operator or increase the scope of the
AD.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA

policies. Any such differences are
highlighted in a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect
about 157 products of U.S. registry.

We estimate that it will take about 4
work-hours per product to comply with
the basic requirements of this AD. The
average labor rate is $80 per work-hour.
Based on these figures, we estimate the
cost of this AD to the U.S. operators to
be $50,240, or $320 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures

the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.
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We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by

removing Amendment 39-15753 (73 FR

72316, November 28, 2008) and adding

the following new AD:

2009-15-03 Bombardier, Inc.: Amendment
39-15966. Docket No. FAA-2009-0138;
Directorate Identifier 2008—NM-216—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective August 19, 2009.

Affected ADs

(b) This AD supersedes AD 2008-24-12,
Amendment 39-15753.
Applicability

(c) This AD applies to Bombardier Model
BD-700-1A10 and BD-700-1A11 airplanes,
certificated in any category, serial numbers
(S/Ns) 9002 through 9222 inclusive;
equipped with elevator power control units
(PCUs) having part number (P/N) GT411—
3800-5 or GT411-3800-7.

Subject

(d) Air Transport Association (ATA) of
America Code 27: Flight controls.
Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

During scheduled maintenance inspection,
a bolt which connects the PCU (power

control unit) to the elevator surface was
found fractured in the assembly. Further
inspection of the assembly revealed that the
bearing on the PCU rod end had seized,
which resulted in damage to the attachment
fitting bushing and fracture of the bolt.
Inspection of other in-service airplanes
revealed two more seized PCU attachment
joints. However, except seizure, no fractured
bolt was found on these airplanes. Failure of
the bolts in both PCUs on one side could
result in disconnection of the elevator control
surface which would lead to flutter and loss
of the aircraft.

This Airworthiness Directive (AD) is
issued to mandate the inspection and
lubrication of all part number (P/N) GT411-
3800-5 and GT411-3800-7 PCU attachment
joints.

The required actions include inspections
for damage and seizure (including signs of
seizure) of the PCU attachment joints, an
inspection for damage (including wear
damage, fretting, corrosion, galling, scoring,
fretting wear, and parts that do not meet
inspection requirements) of the PCU
attachment joint components, and applicable
corrective actions.

Restatement of Requirements of AD 2008-
24-12:

(f) Unless already done: For airplanes on
which elevator PCUs with P/N GT411-3800—
5 or P/N GT411-3800-7, S/N 0615 and
lower, are installed, excluding P/N GT411—
3800-7 PCUs having a serial number listed
in Table 1 of this AD, and excluding P/N
GT411-3800-7 PCUs on which less than
1,000 flight hours have accumulated on the
PCUs as of December 15, 2008 (the effective
date of AD 2008-24-12), do the actions
specified in paragraphs (f)(1), (f)(2), and (f)(3)
of this AD.

Note 1: Units listed in Table 1 of this AD
have been lubricated by the vendor and the
inspections required by paragraphs (f)(1),
(0(2), (H)(3), and (f)(4) of this AD are not
required for those units.

TABLE 1—SERIAL NUMBERS

0030 0199
0031 0202
0033 0205
0041 0206
0046 0208
0060 0210
0062 0214
0066 0218
0081 0222
0083 0223
0087 0240
0092 0262
0097 0265
0101 0281
0105 0296
0108 0301
0109 0310
0111 0323
0110 0365
0119 0369
0130 0406
0138 0407
0141 0408
0145 0413

TABLE 1—SERIAL NUMBERS—

Continued
0156 0420
0161 0427
0163 0429
0164 0430
0165 0431
0171 0433
0173 0435
0174 0438
0178 0453
0179 0491
0181 0495
0183 0504
0188 0506
0190 0513
0191 0533
0197 0536
0198 0586

(1) Within 10 flight cycles or 50 flight
hours after December 15, 2008, whichever
occurs first: Inspect for damage and wear and
lubricate the PCU attachment joints in
accordance with Bombardier Alert Service
Bulletin A700-1A11-27-024, Revision 02,
dated November 10, 2008; or Bombardier
Alert Service Bulletin A700-27-066,
Revision 02, dated November 10, 2008; as
applicable.

(2) Within 90 days or 200 flight hours after
performing the actions required by paragraph
(f)(1) of this AD, whichever occurs first:
Repeat the inspection and lubrication of the
PCU attachment joints in accordance with
Bombardier Alert Service Bulletin A700-
1A11-27-024, Revision 02, dated November
10, 2008; or Bombardier Alert Service
Bulletin A700-27-066, Revision 02, dated
November 10, 2008; as applicable.

(3) Within 45 days or 100 flight hours after
performing the actions required by paragraph
(£)(2) of this AD, whichever occurs first:
Repeat the inspection and lubrication of the
PCU attachment joints in accordance with
Bombardier Alert Service Bulletin A700—
1A11-27-024, Revision 02, dated November
10, 2008; or Bombardier Alert Service
Bulletin A700-27-066, Revision 02, dated
November 10, 2008; as applicable. Repeat the
inspection thereafter at intervals not to
exceed 45 days or 100 flight hours,
whichever occurs first, until paragraph (f)(4)
of this AD is accomplished.

(4) Completion of a disassembly with an
inspection for damage, applicable corrective
actions, and lubrication of the PCU
attachment joint components in accordance
with Bombardier Service Bulletin 700-1A11-
27-025, Revision 01, dated November 24,
2008; or Bombardier Service Bulletin 700—
27—-067, Revision 01, dated November 24,
2008; as applicable; constitutes terminating
action for the inspections required by
paragraphs (£)(1), (f)(2), and (f)(3) of this AD.

(5) Unless already done, if any damage or
seizure is found during any inspection
required by paragraphs (f)(1), (f)(2), (f)(3), and
(f)(4) of this AD, before further flight, replace
the affected part in accordance with
Bombardier Service Bulletin 700-1A11-27—
025, Revision 01, dated November 24, 2008;
or Bombardier Service Bulletin 700-27-067,
Revision 01, dated November 24, 2008; as
applicable.
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(6) Actions done before December 15, 2008,
in accordance with Bombardier Alert Service
Bulletin A700-1A11-27-024 or Bombardier
Alert Service Bulletin A700-27-066, both
dated October 2, 2008; or Revision 01, both
dated October 3, 2008; as applicable; are
acceptable for compliance with the
corresponding requirements of this AD.

(7) Unless already done, submit a report to
Bombardier of all findings found during any
inspection required by paragraphs (f)(1),
(H(2), ((3), and (f)(4) of this AD, in
accordance with the applicable service
bulletin listed in Table 2 of this AD.

(i) If the inspection was done on or after
December 15, 2008: Submit the report within
14 days after the inspection.

(ii) If the inspection was done before
December 15, 2008: Submit the report within
14 days after December 15, 2008.

TABLE 2—SERVICE BULLETINS FOR REPORTS

. . Revision
Service Bulletin level Date
Bombardier Alert Service Bulletin A700—1AT1-27—024 ..........coeieeieee et eee e e see e e e et e e eare e e e 02 | November 10, 2008.
Bombardier Alert Service Bulletin A700-27-066 .............. 02 | November 10, 2008.
Bombardier Service Bulletin 700-1A11-27-025 .. 01 | November 24, 2008.
Bombardier Service BUlletin 700—27—067 ..........cccciuriieeeeeeeiieeeeeeeeseitreeeee e s esiraeeeeeeesessbssaeeeeseassraseeeeessenssrsees 01 | November 24, 2008.

New Requirements of This AD: Actions and
Compliance

(g) Unless already done, do the actions
specified in paragraph (g)(1) or (g)(2) of this
AD, as applicable, at the time specified.

(1) For airplanes identified in paragraph (f)
of this AD: Within 45 days or 100 flight hours
after the effective date of this AD, whichever
occurs first, complete a disassembly with an
inspection for damage, applicable corrective
actions, and lubrication of the PCU
attachment joint components in accordance
with Bombardier Service Bulletin 700-1A11—
27-025, Revision 01, dated November 24,
2008; or Bombardier Service Bulletin 700—
27—-067, Revision 01, dated November 24,
2008; as applicable.

(2) For airplanes not identified in
paragraph (f) of this AD on which elevator
PCUs with P/N GT411-3800-7 are installed:
Within 180 days or 400 flight hours after the
effective date of this AD, whichever occurs
first, complete a disassembly with an
inspection for damage, applicable corrective
actions, and lubrication of the PCU
attachment joint components in accordance
with Bombardier Service Bulletin 700-1A11-
27-025, Revision 01, dated November 24,
2008; or Bombardier Service Bulletin 700—
27-067, Revision 01, dated November 24,
2008; as applicable.

(3) Actions done before the effective date
of this AD in accordance with Bombardier
Service Bulletin 700-1A11-27-025, dated
October 9, 2008; or Bombardier Service
Bulletin 700-27-067, dated October 9, 2008;

as applicable; are acceptable for compliance
with the corresponding requirements of this
AD.

FAA AD Differences

Note 2: This AD differs from the MCAI
and/or service information as follows:
Paragraph A.3. of the MCAI requires a one-
time inspection; however, since we have
changed the compliance time for the
terminating action in paragraph A.4. of the
MCAI (refer to paragraph (g)(1) of this AD),
paragraph (f)(3) of this AD requires repeating
the inspections until the terminating action
is performed.

Other FAA AD Provisions

(h) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOCs for this AD, if
requested using the procedures found in 14
CFR 39.19. Send information to Attn: Pong K.
Lee, Aerospace Engineer, Airframe and
Propulsion Branch, ANE-171, FAA, New
York ACO, 1600 Stewart Avenue, Suite 410,
Westbury, New York 11590; telephone (516)
228-7324; fax (516) 794-5531. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
principal maintenance inspector (PMI) or
principal avionics inspector (PAI), as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

(4) Special Flight Permits: As described in
Section 21.197 and Section 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199), special flight permits are not
allowed.

Related Information

(i) Refer to MCAI Canadian Emergency
Airworthiness Directive CF—2008-31, dated
October 9, 2008, and the service information
specified in Table 2 of this AD, for related
information.

Material Incorporated by Reference

(j) You must use the service information
contained in Table 3 of this AD to do the
actions required by this AD, as applicable,
unless the AD specifies otherwise.

TABLE 3—MATERIAL INCORPORATED BY REFERENCE

Revision
Document level Date
Bombardier Alert Service Bulletin A700—1AT1=27—024 .........ccoeiiiiiee ettt e et e e e eare e enes 02 | November 10, 2008.
Bombardier Alert Service Bulletin A700—27—066 ...........cccceeiuurrieeeeeiiiirieeeeeeeeeiirreeeeeeeeeerareeeaeseseasaeeeeeeesenssneees 02 | November 10, 2008.
Bombardier Service Bulletin 700—T1AT1—27—025 .......ccoieiiiiiieeiieeecee e eeee e et e eee e e saee e e stae e e erreeesareeeesaneeeannes 01 | November 24, 2008.
Bombardier Service BUlletin 700—27—0687 ..........cccciuuriieeeeeeecieeeee e eeeeiteee e e e e eeetreeeeeeeeeesbrraeeeesesenraeeeeeeesensnreees 01 | November 24, 2008.

(1) The Director of the Federal Register
approved the incorporation by reference of
the service information under 5 U.S.C. 552(a)
and 1 CFR part 51.

(2) For service information identified in
this AD, contact Bombardier, Inc., 400 Cote-
Vertu Road West, Dorval, Québec H4S 1Y9,

Canada; telephone 514—-855-5000; fax 514—
855—7401; e-mail
thd.crj@aero.bombardier.com; Internet http://
www.bombardier.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,

Washington. For information on the
availability of this material at the FAA, call
425-227-1221 or 425-227-1152.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
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information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/

ibr locations.html.

Issued in Renton, Washington, on July 2,
2009.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E9-16467 Filed 7-14—09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 61 and 121

[Docket No. FAA—-2006-26139; Amendment
Nos. 61-123 and 121-344]

RIN 2120-AJ01

Part 121 Pilot Age Limit

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends the Code
of Federal Regulations to conform
certain regulations with recent
legislation raising the upper age limit
for pilots serving in domestic, flag, and
supplemental operations until they
reach their 65th birthday. The
legislation, known as the “Fair
Treatment for Experienced Pilots Act,”
raised the upper age limit from age 60
to age 65. The legislation became
effective December 13, 2007. The
intended effect of this action is to
update the Code of Federal Regulations
to reflect the recent legislation.

DATES: These amendments become
effective July 15, 2009. Except as
otherwise required by statute, affected
parties do not have to comply with the
information collection requirements in
§§61.23 and 121.440 until the FAA
publishes in the Federal Register the
control number assigned by the Office of
Management and Budget (OMB) for
these information collection
requirements. Publication of the control
number notifies the public that OMB
has approved these information
collection requirements under the
Paperwork Reduction Act of 1995.

FOR FURTHER INFORMATION CONTACT: For
technical questions concerning this rule
contact Lawrence Youngblut, Air
Transportation Division, AFS-200,
Federal Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone (202)
267-9630, e-mail
lawrence.youngblut@faa.gov. For legal

questions concerning this rule contact
Angela Washington, Office of the Chief
Counsel, AGC-210, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone (202) 267-7556; e-mail
angela.washington@faa.gov.

SUPPLEMENTARY INFORMATION:

Availability of Rulemaking Documents

You can get an electronic copy using
the Internet by:

1. Searching the Federal eRulemaking
Portal at http://www.regulations.gov;

2. Visiting the FAA’s Regulations and
Policies Web page at http://
www,faa.gov/re%ulations _policies/; or

3. Accessing the Government Printing
Office’s Web page at http://
www.gpoaccess.gov/fr/index.html.

You can also get a copy by sending a
request to the Federal Aviation
Administration, Office of Rulemaking,
ARM-1, 800 Independence Avenue,
SW., Washington, DC 20591, or by
calling (202) 267-9680. Make sure to
identify the amendment number or
docket number of this rulemaking.

Small Business Regulatory Enforcement
Fairness Act

The Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996 requires FAA to comply with
small entity requests for information or
advice about compliance with statutes
and regulations within its jurisdiction.
Therefore, any small entity that has a
question regarding this document may
contact their local FAA official, or the
person listed under FOR FURTHER
INFORMATION CONTACT. You can find out
more about SBREFA on the Internet at
our site, http://www.faa.gov/
regulations policies/rulemaking/
sbre act/.

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking
fulfills the mandate of H.R. 4343, the
“Fair Treatment for Experienced Pilots
Act,” Pub. L. 110-135, hereinafter
referred to as the Act.

Background

On December 13, 2007, the President
signed into law the Act, which raised
the upper age limit for pilots serving in
14 CFR part 121 air carrier operations to
age 65. The legislation took effect
December 13, 2007. As of that date,
§121.383(c) of the Code of Federal

Regulations (14 CFR 121.383(c)) ceased
to be effective. Section 121.383(c)
prohibited any air carrier or commercial
operator conducting flights under part
121 from using the services of any
person as a pilot, and prohibited any
person from serving as a pilot, on an
airplane engaged in operations under
part 121 if that person had reached his
or her 60th birthday.

The Act has now been codified at 49
U.S.C. Section 44729. Section 44729 of
Title 49 allows a pilot to “‘serve in
multicrew covered operations until
attaining 65 years of age,” subject to
certain limitations. For the purposes of
the Act, “Covered Operations” means
“operations under part 121 of Title 14,
Code of Federal Regulations.” The Act
specifies a limitation for international
flights. Pursuant to §44729(c)(1), “A
pilot who has attained 60 years of age
may serve as pilot-in-command in
covered operations between the United
States and another country only if there
is another pilot in the flight deck crew
who has not yet attained 60 years of
age.” Section 44729(c)(2) states that
paragraph (c)(1) ceases to be effective
“on such date as the Convention on
International Civil Aviation provides
that a pilot who has attained 60 years
of age may serve as pilot-in-command in
international commercial operations
without regard to whether there is
another pilot in the flight deck crew
who has not attained age 60.”

Section 44729(e)(1) states “No person
who has attained 60 years of age before
the date of enactment of this section
may serve as a pilot for an air carrier
engaged in covered operations unless—

(A) such person is in the employment
of that air carrier in such operations on
such date of enactment as a required
flight deck crew member; or

(B) such person is newly hired by an
air carrier as a pilot on or after such date
of enactment without credit for prior
seniority or prior longevity for benefits
or other terms related to length of
service prior to the date rehired under
any labor agreement or employment
policies of the air carrier.”

Section 44729(g)(1) requires that,
except as provided by paragraph (g)(2)
““a person serving as a pilot for an air
carrier engaged in covered operations
shall not be subject to different medical
standards, or different, greater, or more
frequent medical examinations, on
account of age unless the Secretary
determines (based on data received or
studies published after the date of
enactment of this section) that different
medical standards, or different, greater,
or more frequent medical examinations,
are needed to ensure an adequate level
of safety in flight.”
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Section 44729(g)(2) states that “No
person who has attained 60 years of age
may serve as a pilot of an air carrier
engaged in covered operations unless
the person has a first-class medical
certificate. Such a certificate shall
expire on the last day of the 6-month
period following the date of
examination shown on the certificate.”

Section 44729(h)(1) requires that
“Each air carrier engaged in covered
operations shall continue to use pilot
training and qualification programs
approved by the Federal Aviation
Administration, with specific emphasis
on initial and recurrent training and
qualification of pilots who have attained
60 years of age, to ensure continued
acceptable levels of pilot skill and
judgment.”

Section 44729(h)(2) requires that “Not
later than 6 months after the date of
enactment of this section, and every 6
months thereafter, an air carrier engaged
in covered operations shall evaluate the
performance of each pilot of the air
carrier who has attained 60 years of age
through a line check of such pilot.
Notwithstanding the preceding
sentence, an air carrier shall not be
required to conduct for a 6-month
period a line check under this paragraph
of a pilot serving as second-in-command
if the pilot has undergone a regularly
scheduled simulator evaluation during
that period.”

This final rule implements
congressional legislation by conforming
FAA regulations to statutory
requirements. It was Congress’ objective
to impact rules governing the age
limitation requirements (and associated
medical certificate and training
requirements) of pilots engaged in
operations under part 121. However,
part 121 contains regulations imposing
the same age limitation on check airmen
and flight instructors. Specifically,
check airmen and flight instructors who
have reached their 60th birthday may
not serve as pilot flight crewmembers in
part 121 operations. Yet, Congress did
not specifically amend those
requirements. We do not believe that
Congress intended that the age
limitation imposed on a particular
population of pilots should be different
than that imposed on check airmen and
flight instructors when they serve as
pilot flight crewmembers, especially
when, prior to the legislation’s
enactment, the age limitation was the
same for all airmen. To maintain that
consistency, the FAA is amending
§§121.411 and 121.412 to raise the age
limit from age 60 to age 65, thus
allowing check airmen and flight
instructors to serve as pilot flight

crewmembers until they reach the age of
65.

Likewise, part 61 contains similar age
restrictions for pilots operating civil
airplanes of U.S. registry. Section 61.3(j)
prohibits a person who holds a part 61
pilot certificate from serving as a pilot
in certain international air services and
air transportation operations if the pilot
has reached the age of 60. Also,
§61.77(e) prohibits a person who holds
a part 61 special purpose pilot
authorization from serving as a pilot in
certain international air services and air
transportation operations if the pilot has
reached the age of 60. While part 61
encompasses operations conducted
under part 121, it could also include
operations governed by parts 125 and
129. These are not “‘covered operations”
pursuant to the Act. Although Congress
did not directly mandate amendments
to these provisions, the FAA believes
Congress clearly intended to implement
the ICAO age requirements for pilots
operating internationally, allowing them
to conduct commercial air
transportation operations under certain
conditions until the age of 65. The ICAO
standard increases the upper age limit
for commercial pilots operating two
pilot aircraft. In operations with more
than one pilot, ICAO standard 2.1.10.1
allows a person to serve as a pilot in
command of an aircraft engaged in
international commercial air transport
operations until his or her 65th birthday
if the other pilot is younger than 60
years of age. Again, we do not think it
was the intent of Congress to treat that
population of pilots who conduct
operations under parts 125 and 129 any
differently than pilots conducting
operations under part 121. Thus, the
FAA is also amending the applicable
provisions of part 61 to reflect the new
upper age limit.

Additionally, the ICAO standard
places no limitation on whether a pilot
is operating between his or her home
state and another country or whether he
or she is operating between two
international territories. Because we
believe Congress intended to implement
ICAO standards, we do not think that it
intended to limit pilots over the age of
60 from operating between two
international territories. However, the
crew pairing provision of the Act does
not address this scenario. The crew
pairing provision states that a pilot over
the age of 60 could serve as a pilot in
command in covered operations
between the United States and another
country, assuming there was another
pilot as part of the flight deck crew
under the age of 60. This provision is
not entirely consonant with the ICAO
standard. The unintended consequence

under the statute would lead to a
contradiction with ICAO standards for
international flights, which include
those flights between two countries
outside of the United States. The FAA
believes that one of the primary
purposes of the Fair Treatment Act is to
harmonize FAA regulations with ICAO
standards, and we have amended our
regulations to reflect those standards.
This rule allows a person over the age
of 60 to serve as a pilot in command in
covered operations between the United
States and another country, and in
operations between other countries, if
there is another pilot in the flight deck
crew under the age of 60.

Good Cause for Immediate Adoption of
This Final Rule

Section 4 of the Administrative
Procedure Act (APA) (5 U.S.C. section
553(b)(B)) authorizes agencies to
dispense with notice and comment
procedures for rules when the agency
for “good cause” finds that those
procedures are ‘“‘impracticable,
unnecessary, or contrary to the public
interest.” Under this section, an agency,
upon finding good cause, may issue a
final rule without seeking comment
prior to the rulemaking.

The FAA finds that notice and public
comment to this final rule are
unnecessary and contrary to the public
interest. This final rule is a result of the
Act. Because this rule implements
Congressional mandates, good cause
exists for the FAA to amend without
notice its rules concerning pilot age
limits. A legislative mandate of this
nature makes it unnecessary to provide
an opportunity for notice and comment.
Further, good cause exists for making
this rule effective upon publication to
minimize any possible confusion. In
addition, the FAA has determined good
cause exists to amend without notice
the part 61 and §§121.411 and 121.412
provisions regarding age limitations. If
we do not correct the language in the
CFR, we are likely to receive numerous
petitions for exemption, because the
published language is not consistent
with the statute. Since the FAA would
not have safety or policy reasons to
deny the exemptions, we have included
these amendments in the final rule.

Discussion of Dates

The Act was effective on December
13, 2007. However, pending publication
of this rule, the FAA has not enforced
the Age 60 rule since December 13,
2007, in a manner inconsistent with the
Act. This final rule, which promulgates
conforming amendments to the FAA’s
regulations as well as other amendments
deemed necessary as a result of
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Congressional legislation, is effective
upon publication in the Federal
Register.

International Compatibility

In keeping with U.S. obligations
under the Convention on International
Civil Aviation, it is FAA policy to
comply with International Civil
Aviation Organization (ICAO) Standards
and Recommended Practices to the
maximum extent practicable. The FAA
has reviewed the corresponding ICAO
Standards and Recommended Practices
and has identified no differences with
these conforming regulations.

Paperwork Reduction Act

As required by the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d)), the FAA submitted a copy of
the information collection requirements
in this final rule to the Office of
Management and Budget for its review.
According to the 1995 amendments to
the Paperwork Reduction Act (5 CFR
1320.8(b)(2)(vi)), an agency may not
collect or sponsor the collection of
information, nor may it impose an
information collection requirement
unless it displays a currently valid OMB
control number. The OMB control
number for this information collection
will be published in the Federal
Register, after the Office of Management
and Budget approves it.

This final rule requires all pilots over
the age of 60 who serve in part 121
operations to hold an FAA first-class
medical certificate, valid for 6 months.
Some pilots who serve as second-in-
command (or co-pilots) on certain part
121 operations may hold an FAA
second-class medical certificate, valid
for 12 months. Pursuant to this
rulemaking, those pilots who serve as
seconds-in-command must obtain an
FAA first-class medical certificate every
6 months instead of the previously
required annual second-class medical
certificate. Also, all pilots serving in

part 121 operations over age 60 must be
evaluated, through a line check, every 6
months. Current regulations only
require pilots-in command to be
evaluated, through a line check, every
12 months.

The FAA estimates that airlines,
pilots, and the FAA will incur
additional paperwork burdens (and
hence an increase in paperwork costs).
Over a 15-year period, total paperwork
costs would be approximately $11.7
million. Total paperwork costs are
composed of record keeping costs and
reporting costs.

An agency may not collect or sponsor
the collection of information, nor may it
impose an information collection
requirement unless it displays a
currently valid Office of Management
and Budget (OMB) control number.

Regulatory Evaluation, Regulatory
Flexibility Determination, International
Trade Impact Assessment, and
Unfunded Mandates Assessment

Changes to Federal regulations must
undergo several economic analyses.
First, Executive Order 12866 directs that
each Federal agency shall propose or
adopt a regulation only upon a reasoned
determination that the benefits of the
intended regulation justify its costs.
Second, the Regulatory Flexibility Act
of 1980 (Pub. L. 96—354) requires
agencies to analyze the economic
impact of regulatory changes on small
entities. Third, the Trade Agreements
Act (Pub. L. 96-39) prohibits agencies
from setting standards that create
unnecessary obstacles to the foreign
commerce of the United States.

In developing U.S. standards, this
Trade Act requires agencies to consider
international standards and, where
appropriate, that they be the basis of
U.S. standards. Fourth, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4) requires agencies to prepare a
written assessment of the costs, benefits,
and other effects of proposed or final

rules that include a Federal mandate
likely to result in the expenditure by
State, local, or tribal governments, in the
aggregate, or by the private sector, of
$100 million or more annually (adjusted
for inflation with base year of 1995).
This portion of the preamble
summarizes the FAA’s analysis of the
economic impacts of the Act. We
suggest readers seeking greater detail
read the full regulatory evaluation, a
copy of which we have placed in the
docket for this rulemaking.

In conducting these analyses, FAA
has determined that the Act: (1) Has
benefits that justify its costs; (2) is not
an economically “significant regulatory
action” as defined in section 3(f) of
Executive Order 12866; (3) is
“significant’”” as defined in DOT’s
Regulatory Policies and Procedures
because of Congressional and public
interest. Accordingly, this final rule has
been reviewed by the Office of the
Secretary of Transportation and the
Office of Management and Budget; (4)
will not have a significant economic
impact on a substantial number of small
entities; (5) will not create unnecessary
obstacles to the foreign commerce of the
United States; and (6) will not impose
an unfunded mandate on state, local, or
tribal governments, or on the private
sector. These analyses are summarized
below.

Total Benefits and Costs of the Act

The following table enumerates the
total costs and benefits of the Act over
a 15-year period and then summarizes
net benefits as the discounted present
value of the stream of benefits and costs.
Both accounting costs and economic
costs are shown. The accounting costs
are relevant because they show the
distributional effects of the Act—a net
transfer from airlines and consumers to
pilots. The economic net benefits of the
Act suggest that society is better off with
the Act than without it.



Federal Register/Vol. 74, No. 134/ Wednesday, July 15, 2009/Rules and Regulations

34232

*S]S00 9S8} UO S|IB}op 9I0W 0} A| UONOSS 995 'SIS00 J8y10 S,9)n1 pasodoid ayy 0} aAie[as Juedyiubisul 8e yolym ‘sisod yiomiaded sapnjox3 (2)
‘A1069180 1500 YOB® Ul SHNS8J JUBIBHIP MOYUS 810§818U} PUB S}SOD JIUN JUBIBHIP 8SN SBJBWIISS S}S0D JIWOU0D pue Bulunodoe ayy Jo synsay (|)

IS9I0N
(9g0'v19'cEE) (90e'pe8'20Y) | ¥SL'08L'LE | €18'818°E 65t'090'S ovv'L16'SE | 0 (229'89.'6EY) (005°2¥0'6€) 0 0 o | (s1s00
olwou
-003) [ejoL
vLL'eVL'29L' LS | 6¥E'P8S'CLO'ES | ¥SL'08LLES | €18'818'ES | 128°00E'GS | LIL9'WPY LSS | 0% (y29'G86°129%) | (009'288'6E$) | 982'L2v'€LL LS | €1€°2L8'GG1$ 9/¥'L0¥'eSe'es | w (s1s00
ununoo
-0y) [ei0L
uoljeden
2 SIS00 2 SIS0 Jejiop 090 Bul Arepe: bu wcw oS .EWJWME Buiures uswialne Aed Ayjgesi suonngHIuos Aeje
€101 Add JaBISuoo elo) | 1PeU0 eur es ._ﬂw_a,__ oo lured | ¥ ney JHligesia UOISUSY les
[EUORIPPY

ov¥ L2l pue (g 19 suonoag

ZHy ISk PUe LIy gL ‘€8E e} ‘€279 suondes

G9 OL 39V INIWIHILIY AHOLVANV|A LOTId ONIONVYHD 40 S1SOD ANV (SLI43aN3g)

[sfejjop 2002 WueIsuoD)]



Federal Register/Vol. 74, No. 134/ Wednesday, July 15, 2009/Rules and Regulations

34233

It is important to note that negative
figures in the above table are benefits of
the Act. Because the mandatory
retirement age has been increased to age
65, airlines and consumers will incur
“real costs” and ‘“‘transfer payments”’
totaling $1.8 billion (present value) over
15 years, but society will have a cost
savings or net benefit of $334 million in
terms of real resource use (real costs
reflect real resource use, whereas
transfer payments are monetary
payments from one group to another
that do not affect total resources
available to society).

In addition to the above quantified
benefits, the FAA estimates that the Act
will result in an increase in the supply
of pilots of approximately 12 percent
over 5 years. In particular, there may be
a public interest in taking advantage of
the experience of pilots aged 60 to 65.
In addition, the Act makes FAA
regulations consistent with ICAO
Amendment 167 by increasing the
“upper age limit” for pilots operating in
“international commercial air transport
operations” up to age 65. Previously,

pilots certificated outside the United
States and flying for a foreign air carrier
on a non-U.S. registered aircraft, who
were over age 60, were permitted to fly
into the United States under ICAO
standards through operation
specifications. FAA has not estimated
the value of these benefits because they
are unquantifiable.

Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980
(RFA) establishes ““as a principle of
regulatory issuance that agencies shall
endeavor, consistent with the objective
of the rule and of applicable statutes, to
fit regulatory and informational
requirements to the scale of the
business, organizations, and
governmental jurisdictions subject to
regulation.” To achieve that principle,
the RFA requires agencies to solicit and
consider flexible regulatory proposals
and to explain the rationale for their
actions. The RFA covers a wide-range of
small entities, including small
businesses, not-for-profit organizations,
and small governmental jurisdictions.

CLASSIFICATION OF BUSINESSES

Agencies must perform a review to
determine whether a proposed or final
rule would have a significant economic
impact on a substantial number of small
entities. If the agency determines that it
would, the agency must prepare a
regulatory flexibility analysis as
described in the Act.

However, if an agency determines that
a proposed or final rule is not expected
to have a significant economic impact
on a substantial number of small
entities, section 605(b) of the 1980 RFA
provides that the head of the agency
may so certify and a regulatory
flexibility analysis is not required. The
certification must include a statement
providing the factual basis for this
determination, and the reasoning should
be clear. The basis for such
determination follows.

The Small Business Administration
suggests that “small” represent the
impacted entities with 1,500 or fewer
employees. FAA identified a total of 48
air carriers that meet this definition, as
shown below.

Small Business Exposure to Act

Operator FAR Large Small Unknown Grand total
L 23 TSSO PO PSS RUTUPUPTORPON 55 32 5 92
121/135 .. 1 16 > 19
(G- Voo I o) - | PSSP UPTOPRUPOPPTOY 56 48 7 111
PErCENTAGE ...oi i 50% 43% 6% 100%

Small = 1,500 employees or less

For each of these entities, FAA
attempted to retrieve revenue data
published in Form 41. The Form 41
financial reports contain financial
information on certificated U.S. air
carriers. This data is collected by the
Office of Airline Information of the
Bureau of Transportation Statistics.
Consideration was made for the most
recent quarterly data available, such that
no data is for years prior to fiscal 2005.
If data was not available in any quarter,
the FAA assigned the last quarterly
figures available. FAA also employed
sources such as Dun & Bradstreet,
Yahoo Finance (http://
finance.yahoo.com/), Reuters (http://
www.reuters.com/investing) and the
2006 edition of the World Airspace
Database to estimate annual revenues.
FAA then compared the annualized
accounting costs with annual revenues.
Of the 36 entities that FAA found data
for, it expects that the projected
annualized accounting costs of the Act
will be higher than one percent of the

annual revenue for three of them. For
the group as a whole, the annualized
cost is estimated as 0.17% of annual
revenue.

Therefore, as the FAA Administrator,
I certify that this Act will not have a
significant economic impact on any
small entities.

International Trade Impact Statement

The Trade Agreements Act of 1979
prohibits Federal agencies from
establishing any standards or engaging
in related activities that create
unnecessary obstacles to the foreign
commerce of the United States.
Legitimate domestic objectives, such as
safety, are not considered unnecessary
obstacles. The statute also requires
consideration of international standards
and, where appropriate, that they be the
basis for U.S. standards. The FAA has
assessed the potential effect of the Act
and determined that it will impose no
additional costs on foreign firms, and
will make FAA’s upper age limit for

pilots consistent with international
standards.

Unfunded Mandates Assessment

Title II of the Unfunded Mandates
Reform Act of 1995 requires each
Federal agency to prepare a written
statement assessing the effects of any
Federal mandate in a proposed or final
agency rule that may result in an
expenditure of $100 million or more
(adjusted annually for inflation) in any
one year by State, local, and tribal
governments, in the aggregate, or by the
private sector; such a mandate is
deemed to be a “‘significant regulatory
action.” The FAA currently uses an
inflation-adjusted value of $136.1
million in lieu of $100 million.

The requirements of Title II do not
apply because the Act is not a mandate,
rather it is permissive.

Executive Order 13132, Federalism

The FAA has analyzed this final rule
under the principles and criteria of
Executive Order 13132, Federalism. We
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determined that this action would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, and, therefore,
would not have federalism implications.

Environmental Analysis

FAA Order 1050.1E identifies FAA
actions that are categorically excluded
from preparation of an environmental
assessment or environmental impact
statement under the National
Environmental Policy Act in the
absence of extraordinary circumstances.
The FAA has determined this
rulemaking action qualifies for the
categorical exclusion identified in
paragraph 312f and involves no
extraordinary circumstances.

Regulations That Significantly Affect
Energy Supply, Distribution, or Use

The FAA has analyzed this
rulemaking under Executive Order
13211, Actions Concerning Regulations
that Significantly Affect Energy Supply,
Distribution, or Use (May 18, 2001). We
have determined that it is not a
“significant energy action” under the
executive order because it is not a
“significant regulatory action” under
Executive Order 12866, and it is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy.

List of Subjects
14 CFR Part 61

Airmen, Aviation safety.
14 CFR Part 121

Air carriers, Aircraft, Airmen,
Aviation safety.

The Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends Chapter I of Title 14, Code of
Federal Regulations, as follows:

PART 61—CERTIFICATION: PILOTS,
FLIGHT INSTRUCTORS, AND GROUND
INSTRUCTORS

m 1. The authority citation for part 61
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701—
44703, 44707, 44709-44711, 45102—45103,
45301-45302.

m 2. Amend § 61.3 by revising paragraph
(j) to read as follows:

§61.3 Requirement for certificates,
ratings, and authorizations.
* * * * *

(j) Age limitation for certain
operations (1) Age limitation. No person
who holds a pilot certificate issued
under this part may serve as a pilot on
a civil airplane of U.S. registry in the
following operations if the person has
reached his or her 65th birthday:

(i) Scheduled international air
services carrying passengers in turbojet-
powered airplanes;

(i1) Scheduled international air
services carrying passengers in airplanes
having a passenger-seat configuration of
more than nine passenger seats,
excluding each crewmember seat;

(ii1) Nonscheduled international air
transportation for compensation or hire
in airplanes having a passenger-seat
configuration of more than 30 passenger
seats, excluding each crewmember seat;
or

(iv) Scheduled international air
services, or nonscheduled international
air transportation for compensation or
hire, in airplanes having a payload
capacity of more than 7,500 pounds.

(2) Age Pairing Requirement. No
person who has attained the age of 60
but who has not attained the age of 65
may serve as a pilot in command in any
of the operations described in
paragraphs (j)(1)(i) through (iv) of this
section unless there is another pilot in
the flight deck crew who has not yet
attained 60 years of age.

(3) Definitions. (i) “International air
service,” as used in this paragraph (j),
means scheduled air service performed
in airplanes for the public transport of
passengers, mail, or cargo, in which the
service passes through the airspace over
the territory of more than one country.

(ii) “International air transportation,”
as used in this paragraph (j), means air
transportation performed in airplanes
for the public transport of passengers,
mail, or cargo, in which the service
passes through the airspace over the

territory of more than one country.
* * * * *

m 3. Amend § 61.23 to revise paragraph
(a)(1) to read as follows:

§61.23 Medical certificates: Requirement
and duration.

(El] )

(1) Must hold a first-class medical
certificate:

(i) When exercising the privileges of
an airline transport pilot certificate; or

(ii) If that person has reached his or
her 60th birthday and serves as a pilot
in 14 CFR part 121 operations.
Notwithstanding the provisions of
§61.23(d)(1)(iii), that person’s first-class
medical certificate expires, for 14 CFR
part 121 operations, at the end of the
last day of the 6th month after the

month of the date of examination shown
on the medical certificate.
* * * * *

m 4. Amend § 61.77 to revise paragraphs
(b)(3), (e) introductory text, and (g) to
read as follows:

§61.77 Special purpose pilot
authorization: Operation of U.S.-registered
civil aircraft leased by a person who is not
a U.S. citizen.
* * * * *

(b) E

(3) Documentation showing when the
applicant will reach the age of 65 years
(an official copy of the applicant’s birth
certificate or other official

documentation);
* * * * *

(e) Age limitation. No person who
holds a special purpose pilot
authorization issued under this part,
may serve as a pilot on a civil airplane
of U.S. registry if the person has reached
his or her 65th birthday, in the
following operations:

(g) Age Pairing Requirement. No
person who has attained the age of 60
but who has not attained the age of 65
may serve as a pilot in command in any
of the operations described in
§61.3(j)(1)(i) through (iv) unless there is
another pilot in the flight deck crew

who has not yet attained 60 years of age.
* * * * *

PART 121—OPERATING
REQUIREMENTS: DOMESTIC, FLAG,
AND SUPPLEMENTAL OPERATIONS

m 5. The authority citation for part 121
continues to read as follows:

Authority: 49 U.S.C. 106(g), 1153, 40101,
40102, 40103, 40113, 41721, 44105, 44106,
44111, 4470144717, 44722, 44901, 44903,
44904, 44906, 44912, 44914, 44936, 44938,
46103, 46105.

§121.2 [Amended]

m 6. Amend § 121.2 by removing
paragraph (i) and redesignating
paragraph (j) as paragraph (i).

m 7. Amend § 121.383 by removing and
reserving paragraph (c) and adding
paragraphs (d) and (e) to read as follows:

§121.383 Airman: Limitations on use of
services.
* * * * *

(d) No certificate holder may:

(1) Use the services of any person as
a pilot on an airplane engaged in
operations under this part if that person
has reached his or her 65th birthday.

(2) Use the services of any person as
a pilot in command in operations under
this part between the United States and
another country, or in operations
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between other countries, if that person
has reached his or her 60th birthday
unless there is another pilot in the flight
deck crew who has not yet attained 60
years of age.

(e) No pilot may:

(1) Serve as a pilot in operations
under this part if that person has
reached his or her 65th birthday.

(2) Serve as a pilot in command in
operations under this part between the
United States and another country, or in
operations between other countries, if
that person has reached his or her 60th
birthday unless there is another pilot in
the flight deck crew who has not yet
attained 60 years of age.

m 8. Amend § 121.411 by revising
paragraph (e) to read as follows:

§121.411 Qualifications: Check airmen
(airplane) and check airmen (simulator).
* * * * *

(e) Check airmen who have reached
their 65th birthday or who do not hold
an appropriate medical certificate may
function as check airmen, but may not
serve as pilot flightcrew members in
operations under this part.

* * * * *

9. Amend §121.412 by revising

paragraph (e) to read as follows:

§121.412 Qualifications: Flight instructors
(airplane) and flight instructors (simulator).
* * * * *

(e) Flight instructors who have
reached their 65th birthday or who do
not hold an appropriate medical
certificate may function as flight
instructors, but may not serve as pilot
flightcrew members in operations under
this part.

* * * * *

m 10. Amend § 121.440 by adding
paragraphs (d), (e), and (f) to read as
follows:

§121.440 Line checks.

* *x %

(d) No certificate holder may use the
services of any person as a pilot in
operations under this part unless the
certificate holder evaluates every 6
months the performance, through a line
check, of each pilot of the certificate
holder who has attained 60 years of age.
Notwithstanding the foregoing, a
certificate holder is not required to
conduct for a 6-month period a line
check under this paragraph of a pilot
serving as a second-in-command if the
pilot has undergone a regularly
scheduled simulator evaluation during
that period.

(e) No pilot who has attained 60 years
of age may serve as a pilot in operations
under this part unless the certificate
holder has evaluated the pilot’s

performance every 6 months, through a
line check. Notwithstanding the
foregoing, a certificate holder is not
required to conduct for a 6-month
period a line check under this paragraph
of a pilot serving as a second-in-
command if the pilot has undergone a
regularly scheduled simulator
evaluation during that period.

(f) The training program provisions of
§121.401(b) do not apply to pilots who
have attained 60 years of age and serve
in operations under this part.

Issued in Washington, DC, on July 8, 2009.
J. Randolph Babbitt,
Administrator.
[FR Doc. E9-16777 Filed 7-14—-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Parts 510 and 522
[Docket No. FDA-2009—-N-0665]

New Animal Drugs; Ceftiofur Sodium

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of an original abbreviated new
animal drug application (ANADA) filed
by Cephazone Pharma, LLC. The
ANADA provides for the use of ceftiofur
sodium powder for injection as a
solution in dogs, horses, cattle, swine,
day old chickens, turkey poults, sheep,
and goats as therapy for various
bacterial infections.

DATES: This rule is effective July 15,
2009.

FOR FURTHER INFORMATION CONTACT: John
K. Harshman, Center for Veterinary
Medicine (HFV-104), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 240-276-8197,
e-mail: john.harshman@fda.hhs.gov.

SUPPLEMENTARY INFORMATION:
Cephazone Pharma, LLC, 250 East
Bonita Ave., Pomona, CA 91767, filed
ANADA 200-420 that provides for use
of Ceftiofur Sodium Sterile Powder, as
an injectable solution, in dogs, horses,
cattle, swine, day-old chickens, turkey
poults, sheep, and goats as therapy for
various bacterial infections. Cephazone
Pharma, LLC’s Ceftiofur Sodium Sterile
Powder is approved as a generic copy of
NAXCEL (ceftiofur sodium) Sterile
Powder for Injection, sponsored by

Pharmacia & Upjohn Co., a Division of
Pfizer, Inc., under NADA 140-338. The
ANADA is approved as of May 27, 2009,
and the regulations are amended in 21
CFR 522.313c to reflect the approval.

In addition, Cephazone Pharma, LLC,
has not been previously listed in the
animal drug regulations as a sponsor of
an approved application. Accordingly,
21 CFR 510.600(c) is being amended to
add entries for this firm.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.33 that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects
21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling,
Reporting and recordkeeping
requirements.

21 CFR Part 522

Animal drugs.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR parts 510 and 522 are amended as
follows:

PART 510—NEW ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 510 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 360b, 371, 379e.

m 2.In §510.600, in the table in
paragraph (c)(1) alphabetically add an
entry for “Cephazone Pharma, LLC”;
and in the table in paragraph (c)(2)
numerically add an entry for “068330”
to read as follows:
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§510.600 Names, addresses, and drug
labeler codes of sponsors of approved
applications.

* * * * *
(C) * % %
(1) * * %
Firm name and address Drugolggeler
Cephazone Pharma, LLC, 068330
250 East Bonita Ave.,
Pomona, CA 91767

(2) * % %
Drug labeler :
code Firm name and address
068330 Cephazone Pharma, LLC,
250 East Bonita Ave.,
Pomona, CA 91767

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

m 3. The authority citation for 21 CFR
part 522 continues to read as follows:
Authority: 21 U.S.C. 360b.

m 4.In § 522.313c, revise paragraph (b)
to read as follows:

§522.313c Ceftiofur sodium
* * * * *

(b) Sponsors. See Nos. 000009 and
068330 in § 510.600(c) of this chapter.

* * * * *

Dated: July 8, 2009.
Bernadette Dunham,
Director, Center for Veterinary Medicine.
[FR Doc. E9—16734 Filed 7-14-09; 8:45 am]|
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 522
[Docket No. FDA-2009-N-0665]

Implantation or Injectable Dosage
Form New Animal Drugs; Flunixin

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of an original abbreviated new
animal drug application (ANADA) filed
by Norbrook Laboratories, Ltd. The

ANADA provides for the use of flunixin
meglumine injectable solution in swine.
DATES: This rule is effective July 15,
2009.

FOR FURTHER INFORMATION CONTACT: John
K. Harshman, Center for Veterinary
Medicine (HFV-104), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 240-276—8197,
e-mail: john.harshman@fda.hhs.gov.
SUPPLEMENTARY INFORMATION: Norbrook
Laboratories, Ltd., Station Works,
Newry BT35 6JP, Northern Ireland, filed
ANADA 200-476 that provides for use
of Flunixin Injection -S in swine for
various bacterial infections. Norbrook
Laboratories, Ltd.’s Flunixin Injection -S
is approved as a generic copy of
BANAMINE-S (flunixin meglumine)
injectable solution, sponsored by
Schering-Plough Animal Health Corp.
under NADA 101-479. The ANADA is
approved as of June 22, 2009, and the
regulations are amended in 21 CFR
522.970 to reflect the approval.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.33 that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 522

Animal drugs.
m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 522 is amended as follows:

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 522 continues to read as follows:

Authority: 21 U.S.C. 360b.

m 2.In §522.970, revise paragraphs
(b)(1) and (b)(4) to read as follows:

§522.970 Flunixin.
* * * * *

(b) * % %

(1) See Nos. 000061 and 055529 for
use as in paragraph (e) of this section.
* * * * *

(4) See Nos. 059130 and 061623 for
use as in paragraphs (e)(1) and (e)(2) of
this section.

* * * * *

Dated: July 8, 2009.
Bernadette Dunham,
Director, Center for Veterinary Medicine.
[FR Doc. E9-16735 Filed 7-14—09; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 558
[Docket No. FDA-2009-N-0665]

New Animal Drugs for Use in Animal
Feeds; Lasalocid; Roxarsone

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; technical
amendment.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of an original new animal drug
application (NADA) filed by Alpharma
Inc. The NADA provides for use of
single-ingredient Type A medicated
articles containing lasalocid and
roxarsone to formulate two-way
combination drug Type C medicated
feeds for use in growing turkeys.
DATES: This rule is effective July 15,
2009.

FOR FURTHER INFORMATION CONTACT:
Timothy Schell, Center for Veterinary
Medicine (HFV-128), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 240-276—8116,
e-mail: timothy.schell@fda.hhs.gov.
SUPPLEMENTARY INFORMATION: Alpharma
Inc., 440 Rte. 22, Bridgewater, NJ 08807,
filed NADA 141-293 that provides for
use of AVATEC (lasalocid sodium) and
3-NITRO (roxarsone) single-ingredient
Type A medicated articles to formulate
two-way combination drug Type C
medicated feeds for use in growing
turkeys. The NADA is approved as of
May 22, 2009, and the regulations are
amended in 21 CFR 558.311 and
§558.530 (21 CFR 558.530) to reflect the
approval.
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In addition, FDA is amending
§558.530 to remove an incorrect human
food safety warning and to revise an
animal safety limitation for use of
roxarsone in chicken and turkey feeds.
The food safety warning restricting use
of roxarsone in poultry producing eggs
for human consumption was codified in
error during a change from text to table
format in 2005 (70 FR 41958; July 21,
2005). The animal safety warning is
revised to reflect recommendations of
the National Academy of Sciences-
National Research Council (NAS-NRC)
Drug Efficacy Study in 1970 (35 FR
14273; September 10, 1970), following
their evaluation of the product. NAS-
NRC’s recommended warning was
restated, but not codified, at the time of
Drug Efficacy Study Implementation’s
finalization of NADA 7-891 for a
roxarsone Type A medicated article in

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.33 that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition

List of Subjects in 21 CFR Part 558

Animal drugs, Animal feeds.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 558 is amended as follows:

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

m 1. The authority citation for 21 CFR
part 558 continues to read as follows:

Authority: 21 U.S.C. 360b, 371.
m 2.In §558.311, in the table in
paragraph (e)(1)(xv), alphabetically add

a new entry for “Roxarsone 22.7 to
45.4” to read as follows:

1981 (46 FR 52330; October 27, 1981). of “rule” in 5 U.S.C. 804(3)(A) because §558.311 Lasalocid.
The revised warning for medicated feed it is a rule of “particular applicability.”  « * * * *
use agrees with the warning that is Therefore, it is not subject to the v % w
codified for roxarsone oral dosage forms congressional review requirements in 5 (e)
in 21 CFR part 520. U.S.C. 801-808. (1) * * *
LasaiLoglgl;c;dL)ueTticr:]tlvny %??rr?smggl??olr? Indications for use Limitations Sponsor
(xv) 68 (0.0075 pct) to * * * * * *
113 (0.0125 pot).
Roxarsone 22.7 to | Growing turkeys: For prevention of Feed continuously as the sole ration. 046573
45.4 coccidiosis caused by E. Roxarsone provided by No. 046573 in
meleagrimitis, E. gallopavonis, and E. | §510.600(c) in this chapter.
adenoeides, increased rate of weight
gain, improved feed efficiency, and
improved pigmentation.

§558.530 [Amended]

m 3. Amend § 558.530 as follows:

a. In the table in paragraph (d)(1)(@),
in the “Limitations” column, remove
the phrase ““do not feed to chickens
producing eggs for human
consumption;” and remove the phrase
“may result in leg weakness” and in its
place add the phrase “may result in
weakness or paralysis of the legs” and

b. In the table in paragraph (d)(2)(i),
in the “Limitations” column, remove
the phrase “do not feed to turkeys
producing eggs for human
consumption;” and remove the phrase
“may result in leg weakness” and in its
place add the phrase “may result in
weakness or paralysis of the legs”.

Dated: July 9, 2009.
Bernadette Dunham,
Director, Center for Veterinary Medicine.
[FR Doc. E9-16733 Filed 7—14—09; 8:45 am]
BILLING CODE 4160-01-S

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Part 4022

Benefits Payable in Terminated Single-
Employer Plans; Interest Assumptions
for Valuing and Paying Benefits

AGENCY: Pension Benefit Guaranty
Corporation.

ACTION: Final rule.

SUMMARY: Pension Benefit Guaranty
Corporation’s regulation on Benefits
Payable in Terminated Single-Employer
Plans prescribes interest assumptions
for valuing and paying certain benefits
under terminating singleremployer
plans. This final rule amends the benefit
payments regulation to adopt interest
assumptions for plans with valuation
dates in August 2009. Interest
assumptions are also published on
PBGC’s Web site (http://www.pbgc.gov).

DATES: Effective August 1, 2009.

FOR FURTHER INFORMATION CONTACT:
Catherine B. Klion, Manager, Regulatory
and Policy Division, Legislative and
Regulatory Department, Pension Benefit
Guaranty Corporation, 1200 K Street,
NW., Washington, DC 20005, 202—-326—
4024. (TTY/TDD users may call the
Federal relay service toll-free at 1-800—
877-8339 and ask to be connected to
202-326-4024.)

SUPPLEMENTARY INFORMATION: PBGC'’s
regulations prescribe actuarial
assumptions—including interest
assumptions—for valuing and paying
plan benefits of terminating single-
employer plans covered by title IV of
the Employee Retirement Income
Security Act of 1974. The interest
assumptions are intended to reflect
current conditions in the financial and
annuity markets.
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These interest assumptions are found
in two PBGC regulations: the regulation
on Benefits Payable in Terminated
Single-Employer Plans (29 CFR Part
4022) and the regulation on Allocation
of Assets in Single-Employer Plans (29
CFR Part 4044). Assumptions under the
asset allocation regulation are updated
quarterly; assumptions under the benefit
payments regulation are updated
monthly. This final rule updates only
the assumptions under the benefit
payments regulation.

Two sets of interest assumptions are
prescribed under the benefit payments
regulation: (1) A set for PBGC to use to
determine whether a benefit is payable
as a lump sum and to determine lump-
sum amounts to be paid by PBGC (found
in Appendix B to Part 4022), and (2) a
set for private-sector pension
practitioners to refer to if they wish to
use lump-sum interest rates determined
using PBGC’s historical methodology
(found in Appendix C to Part 4022).

This amendment (1) adds to
Appendix B to Part 4022 the interest
assumptions for PBGC to use for its own
lump-sum payments in plans with
valuation dates during August 2009, and
(2) adds to Appendix C to Part 4022 the
interest assumptions for private-sector
pension practitioners to refer to if they
wish to use lump-sum interest rates

methodology for valuation dates during
August 2009.

The interest assumptions that PBGC
will use for its own lump-sum payments
(set forth in Appendix B to part 4022)
will be 3.00 percent for the period
during which a benefit is in pay status
and 4.00 percent during any years
preceding the benefit’s placement in pay
status. These interest assumptions
represent a decrease (from those in
effect for July 2009) of 0.75 percent in
the immediate annuity rate and are
otherwise unchanged. For private-sector
payments, the interest assumptions (set
forth in Appendix C to part 4022) will
be the same as those used by PBGC for
determining and paying lump sums (set
forth in Appendix B to part 4022).

PBGC has determined that notice and
public comment on this amendment are
impracticable and contrary to the public
interest. This finding is based on the
need to determine and issue new
interest assumptions promptly so that
the assumptions can reflect current
market conditions as accurately as
possible.

Because of the need to provide
immediate guidance for the valuation
and payment of benefits in plans with
valuation dates during August 2009,
PBGC finds that good cause exists for

amendment effective less than 30 days
after publication.

PBGC has determined that this action
is not a “‘significant regulatory action”
under the criteria set forth in Executive
Order 12866.

Because no general notice of proposed
rulemaking is required for this
amendment, the Regulatory Flexibility
Act of 1980 does not apply. See 5 U.S.C.
601(2).

List of Subjects in 29 CFR Part 4022

Employee benefit plans, Pension
insurance, Pensions, Reporting and
recordkeeping requirements.

m In consideration of the foregoing, 29
CFR part 4022 is amended as follows:

PART 4022—BENEFITS PAYABLE IN
TERMINATED SINGLE-EMPLOYER
PLANS

m 1. The authority citation for part 4022
continues to read as follows:

Authority: 29 U.S.C. 1302, 1322, 1322b,
1341(c)(3)(D), and 1344.

m 2. In appendix B to part 4022, Rate Set
190, as set forth below, is added to the
table.

Appendix B to Part 4022—Lump Sum
Interest Rates for PBGC Payments

determined using PBGC’s historical making the assumptions set forth in this * * * * *
For plans with a valuation : Deferred annuities
Immediate
Rate set date annuity rate (percent)
On or after Before (percent) iy i> i3 n; n,
00 e 8-1-09 9-1-09 3.00 4.00 4.00 4.00 7 8
m 3. In appendix C to part 4022, Rate Set  Appendix C to Part 4022—Lump Sum
190, as set forth below, is added to the Interest Rates for Private-Sector
table. Payments
* * * * *
For plans with a valuation : Deferred annuities
Immediate
Rate set date annuity rate (percent)
On or after Before (percent) i i> i3 n; n,
00 e 8-1-09 9-1-09 3.00 4.00 4.00 4.00 7 8
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Issued in Washington, DC, on this 8th day
of July 2009.

Vincent K. Snowbarger,

Acting Director, Pension Benefit Guaranty
Corporation.

[FR Doc. E9-16770 Filed 7-14—09; 8:45 am]
BILLING CODE 7709-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket No. USCG—2009-0562]

Regattas and Marine Parades; Great
Lakes Annual Marine Events

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the local regulations for annual regattas
and marine parades in the Captain of
the Port Detroit zone from 7 a.m. on July
9, 2009 through 6 p.m. on August 2,
2009. This action is necessary and
intended to ensure safety of life on the
navigable waters immediately prior to,
during, and immediately after regattas
or marine parades. This rule will
establish restrictions upon, and control
movement of, vessels in specified areas
immediately prior to, during, and
immediately after regattas or marine
parades. During the enforcement
periods, no person or vessel may enter
the regulated areas without permission
of the Captain of the Port.

DATES: The regulations in 33 CFR 100
will be enforced as listed in the
SUPPLEMENTARY INFORMATION section of
this document.

FOR FURTHER INFORMATION CONTACT: CDR
Joseph Snowden, Prevention, U.S. Coast
Guard Sector Detroit, 110 Mount Elliot

Ave., Detroit, MI 48207; (313) 568—9508.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the following
regulated areas which were published in
the July 18, 2008 issue of the Federal
Register. (73 FR 41261):

§100.918 Detroit APBA Gold Cup,
Detroit, MI. This regulation is effective
from 7 a.m. on July 9, 2009 until 7 p.m.
on July 12, 2009. This regulation will be
enforced daily from 7 a.m. to 7 p.m. on
July 9, 10, 11, and 12, 2009.

§100.920 Tug Across the River,
Detroit, MI. This regulation is effective
from 5:30 p.m. to 7 p.m. on July 17,
2009.

§100.914 Trenton Rotary Roar on
the River, Trenton, MI. This regulation
is effective from 2 p.m. on July 24, 2009

until 8 p.m. on July 26, 2009. This
regulation will be enforced from 2 p.m.
to 6 p.m. on July 24, 2009, from 8 a.m.
to 8 p.m. on July 25, 2009 and from 8
a.m. to 8 p.m. on July 26, 2009.

§100.915 St. Clair River Classic
Offshore Race, St. Clair, MI. This
regulation is effective from 10 a.m. on
July 31, 2009 until 6 p.m. on August 2,
2009. This regulation will be enforced
daily from 10 a.m. to 6 p.m. on July 31,
August 1, and August 2, 2009.

In accordance with the general
regulations in section 100.901 of this
part, entry into, transiting, or anchoring
within these regulated areas is
prohibited unless authorized by the
Captain of the Port Detroit or the Patrol
Commander.

These regulated areas are closed to all
vessel traffic, except as may be
permitted by the Captain of the Port
Detroit or the Patrol Commander.

Vessel operators given permission to
enter or operate in the regulated area
must comply with all directions given to
them by the Captain of the Port or the
Patrol Commander.

Dated: June 24, 2009.
F.M. Midgette,

Captain, U.S. Coast Guard, Captain of the
Port Detroit.

[FR Doc. E9-16684 Filed 7-14—09; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[USCG-2009-0233]
RIN 1625-AA09

Drawbridge Operation Regulation;
Manasquan River, NJ

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is removing
the existing drawbridge operation
regulation for the Route 70 Bridge, mile
3.4, across Manasquan River at Riviera
Beach, NJ. The existing bridge has been
modified by permit from a movable
bridge to a fixed bridge. Since the bridge
is no longer a movable bridge, the
regulation controlling the opening and
closing of the bridge in no longer
necessary.

DATES: This rule is effective July 15,
2009.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket, are part of docket USCG—-2009—

0233 and are available online by going
to http://www.regulations.gov, selecting
the Advanced Docket Search option on
the right side of the screen, inserting
USCG-2009-0233 in the Docket ID box,
pressing Enter, and then clicking on the
item in the Docket ID column. This
material is also available for inspection
or copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call
Waverly W. Gregory, Jr., Bridge
Administrator, Fifth Coast Guard
District, at (757) 398-6222. If you have
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—366—-9826.

SUPPLEMENTARY INFORMATION: The Coast
Guard is issuing this final rule without
prior notice and opportunity to
comment pursuant to authority under
section 4(a) of the Administrative
Procedure Act (APA) (5 U.S.C. 553(b)).
This provision authorizes an agency to
issue a rule without prior notice and
opportunity to comment when the
agency for good cause finds that those
procedures are ‘“‘impracticable,
unnecessary, or contrary to the public
interest.” Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing a notice of proposed
rulemaking (NPRM) with respect to this
rule because the bridge that the
regulation governed has been modified
from a movable bridge to a fixed bridge
and does not open for the passage of
vessels.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective in less than 30
days after publication in the Federal
Register because this rule removes the
regulation used for the operation of a
movable bridge that has been modified
to become a fixed bridge. The
modification has already taken place
and the removal of the regulation will
not affect mariners.

Background and Purpose

On September 23, 2005, a Coast Guard
Bridge Permit (2—05-5) was issued to
the New Jersey Department of
Transportation (NJDOT) to replace the
existing single-leaf bascule bridge,
which carries Route 70 over Manasquan
River at Riviera Beach, NJ, with a new
fixed bridge. NJDOT completed
construction for a new fixed bridge in
December 2008.
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Since the bridge has been modified to
a fixed bridge, a special operating
regulation for a movable bridge is
unnecessary. This final rule removes the
operating regulation regarding the Route
70 Bridge.

Discussion of Rule

The Coast Guard is changing the
regulation in 33 CFR 117 without
publishing an NPRM. The change
removes the regulation governing a
movable bridge that was modified to a
fixed bridge that does not open for the
passage of vessels.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. This rule is not “‘significant”
under the regulatory policies and
procedures of the Department of
Homeland Security (DHS). We expect
the economic impact of this rule to be
so minimal that a full Regulatory
Evaluation under the regulatory policies
and procedures of DHS is unnessary.
This rule merely removes an operating
regulation for a movable bridge that was
modified to a fixed bridge and no longer
opens for the passage of vessels.
Therefore, the operating regulation is
unnecessary and its removal will not
have a de minimis economic impact.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
Since the bridge is no longer a movable
bridge, the regulation controlling the
opening and closing of the bridge is no

longer necessary. Hence this action
removing the operating regulation of the
bridge will have no economic impact on
small entities.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. Small businesses may send
comments on the actions of Federal
employees who enforce, or otherwise
determine compliance with, Federal
regulations to the Small Business and
Agriculture Regulatory Enforcement
Ombudsman and the Regional Small
Business Regulatory Fairness Boards.
The Ombudsman evaluates these
actions annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive

Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminates
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
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systems practices) that are developed or
adopted by voluntary consensus
standards bodies. This rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that this action is one
of a category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. Therefore, this rule is
categorically excluded, under figure 2—
1, paragraph (32)(e) of the Instruction.

Under figure 2—1, paragraph (32)(e), of
the Instruction, an environmental
analysis checklist and a categorical
exclusion determination are not
required for this rule.

List of Subjects in 33 CFR Part 117
Bridges.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1;
Department of Homeland Security Delegation
No. 0170.1.

§117.727 [Amended]

m 2. Section 117.727 is removed.

Dated: June 15, 2009.
Fred M. Rosa, Jr.,

Rear Admiral, United States Coast Guard
Commander, Fifth Coast Guard District.

[FR Doc. E9-16833 Filed 7-14—09; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2007-0129]
RIN 1625-AA09

Drawbridge Operation Regulation;
Ernest Lyons (SR A1A), Stuart FL, and
Memorial Clearwater Causeway (SR
60), Clearwater, FL

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is removing
the regulations governing the operation
of the Ernest Lyons (SR A1A) Bridge
across the Atlantic Intracoastal
Waterway, mile 984.9 at Stuart, Florida,
and the Memorial Clearwater Causeway
(SR 60) Bridge across the Gulf
Intracoastal Waterway, mile 136.0, at
Clearwater, Florida. The bascule bridges
have been removed, and fixed
replacement bridges have been
constructed. The regulations controlling
the opening and closing of the
drawbridges are no longer necessary.

DATES: This rule is effective July 15,
2009.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2007—-
0129. and are available online by going
to http://www.regulations.gov, selecting
the Advanced Docket Search option on
the right side of the screen, inserting
USCG-2007-0129 in the Docket ID box,
pressing ENTER, and then clicking on
the item in the Docket ID column. This
material is also available for inspection
or copying at the Docket Management
Facility (M—31), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call Mr.
Gwin Tate, Bridge Branch, Seventh
Coast Guard District, at 305—415—-6747.
If you have questions on viewing the
docket, call Renee V. Wright, Program
Manager, Docket Operations, telephone
202-366-9826.

SUPPLEMENTARY INFORMATION:

The Coast Guard is issuing this final
rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553 b)). This provision authorizes
an agency to issue a rule without prior

notice and opportunity to comment
when the agency for good cause finds
that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
because public comment is unnecessary
since the drawbridges that the
regulations governed have been
removed.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective in less than 30
days after publication in the Federal
Register. There is no need to delay the
implementation of this rule because this
rule seeks to remove 33 CFR 117.261(p)
and 33 CFR 117.287(j) from the Code of
Federal Regulations since they govern
drawbridges that have been removed
and no longer affect navigation.

Background and Purpose

The former drawbridges across the
Atlantic Intracoastal Waterway, mile
984.9, and the Gulf Intracoastal
Waterway, mile 136.0, which had
previously serviced the area were
removed. They no longer affect
navigation. The regulation governing the
operation of the drawbridges is found in
33 CFR 117.261(p) and CFR 117.287(j).
The purpose of this rule is to remove 33
CFR 117.261(p) and CFR 117.287(j) from
the Code of Federal Regulations. This
final rule removes the regulations
regarding the Ernest Lyons (SR A1A)
and Memorial Clearwater (SR 60)
drawbridges.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS). We expect the economic impact
of this rule to be so minimal that a full
Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary. This rule removes
the operating regulations for two bridges
that have already been removed.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
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small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
Since the bridges governed by these
operating regulations has been removed
have been removed, the regulations
controlling the opening and closing of
the bridges are no longer necessary.
Hence this action removing the
operating regulations of the bridges will
have no economic impact on small
entities.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of

their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this is one of a
category of actions which, individually
or cumulatively, is not likely to have a
significant effect on the human
environment. Therefore, this rule is
categorically excluded, under section
2.B.2. Figure 2—1, paragraph 32(e) of the
Instruction and neither an
environmental assessment nor an
environmental statement is required.
This rule involves the removal of the
operating regulations for two
drawbridges that have been removed
and replaced with fixed bridges.

List of Subjects in 33 CFR Part 117
Bridges.
m For the reasons discussed in the

preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1;
Department of Homeland Security Delegation
No. 0170.1.

§117.261(p) [Amended]
m 2. Remove §117.261(p).

§117.287(j) [Amended]

m 3. Remove § 117.287(j).
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Dated: June 17, 2009.
D.W. Kunkel,

Rear Admiral, U.S. Coast Guard, Commander,
Seventh Coast Guard District.

[FR Doc. E9—16836 Filed 7-14-09; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

RIN 1625-AA00

[Docket No. USCG-2009-0532]
Safety Zones; Fireworks Displays

Within the Captain of the Port Puget
Sound Zone

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The U.S. Coast Guard is
establishing safety zones on the waters
of the Puget Sound located in the
Captain of the Port Puget Sound Zone
during multiple firework displays. This
action is necessary for the safety of life
and property on navigable waters during
these events. Entry into, transit through,
mooring, or anchoring within these
zones is prohibited unless authorized by
the Captain of the Port, Puget Sound or
a designated representative.

DATES: This rule is effective from 8 a.m.
on July 2, 2009 through 8 a.m. on
August 2, 2009.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG—-2009—
0532 and are available online by going
to http://www.regulations.gov, selecting
the Advanced Docket Search option on
the right side of the screen, inserting
USCG-2009-0532 in the Docket ID box,
pressing Enter, and then clicking on the
item in the Docket ID column. They are
also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail Ensign Ashley M.
Wanzer, USCG Sector Seattle
Waterways Management Division, Coast
Guard; telephone 206-217-6175, e-mail
Ashley.M.Wanzer@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION:
Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because
immediate creation of a safety zone is
necessary to protect the public from the
hazards associated with these fireworks
events. These events involve the
launching of projectiles over a marine
environment and falling hot debris and
flammable materials in the vicinity of
public marine traffic and spectators.

Under 5 U.S.C. 553(d)(3), the Coast
Guard also finds that good cause exists
for making this rule effective less than
30 days after publication in the Federal
Register for the same reasons.

Background and Purpose

The U.S. Coast Guard is establishing
temporary safety zones to allow for safe
fireworks displays. All events occur
within the Captain of the Port Puget
Sound area of responsibility. These
events may result in a number of vessels
congregating near fireworks launching
barges and sites. The safety zones are
needed to protect watercraft and their
occupants from safety hazards
associated with fireworks displays. The
Captain of the Port Puget Sound may be
assisted by other federal and local
agencies in the enforcement of this
safety zone.

Discussion of Rule

This rule will control the movement
of all vessels and persons in safety
zones surrounding the following
fireworks events:

(1) Alderbrook Resort & Spa 4th of
July, Hood Canal, WA, 9:45 p.m. to
11:30 p.m. on July 2, 2009.

(2) Langlie’s Old Fashioned
Independence Celebration, Indianola,
WA, 9:30 p.m. to 11:30 p.m. on July 3,
2009.

(3) Independence Day Firework Show,
Liberty Bay Poulsbo, WA, 7:30 p.m. to
11:30 p.m. on July 3, 2009.

(4) Deer Harbor Annual Fireworks
Display, Deer Harbor, WA, 11:30 a.m. on
July 3, 2009 to 01 a.m. on July 4, 2009.

(5) Tacoma Freedom Fair,
Commencement Bay, WA, 9 p.m. to
11:30 p.m. on July 4, 2009.

(6) Blast Over Bellingham Bay,
Bellingham Bay,WA, 9:30 p.m. to 11:30
p.m. on July 4, 2009.

(7) Bainbridge Island 4th of July, Eagle
Harbor, WA, 9 p.m. to 11:30 p.m. on
July 4, 2009.

(8) Sheridan Beach Community, Lake
Forest Park, WA, 9 p.m. to 11:30 p.m.
on July 4, 2009.

(9) City of Kenmore 4th of July, Lake
Forest Park, WA, 9 p.m. to 11:30 p.m.
on July 4, 2009.

(10) Vashon Island 4th of July,
Quartermaster Harbor, WA, 9 p.m. to
11:30 p.m. on July 4, 2009.

(11) Three Tree Point Community,
Three Tree Point, WA, 9:30 p.m. to
11:30 p.m. on July 4, 2009.

(12) Medina Days, Medina Park, WA,
9:30 p.m. to 11:30 p.m. on July 4, 2009.

(13) Orcas Island, Rock Island, Orcas
Island, WA, 9 p.m. to 11:59 p.m. on July
4, 2009.

(14) Kingston Fireworks, Appletree
Cove, WA, 9:30 p.m. to 11 p.m. on July
4, 2009.

(15) Port Townsend Sunrise Rotary,
Port Townsend, WA, 9:30 p.m. to 11
p-m. on July 4, 2009.

(16) City of Mount Vernon 4th of July,
Edgewater Park, WA, 9:30 p.m. to 11:30
p.m. on July 4, 2009.

(17) Kirkland 4th of July, Kirkland,
Lake Washington, WA, 9:30 p.m. to
11:30 p.m. on July 4, 2009.

(18) Lake Forest Park 4th of July, Lake
Forest Park, WA, 9:30 p.m. to 11 p.m.
on July 4, 2009.

(19) City of Renton, Renton, Lake
Washington, WA, 9:30 p.m. to 11 p.m.
on July 4, 2009.

(20) Yarrow Point Community,
Yarrow Point, WA, 9:30 p.m. to 11 p.m.
on July 4, 2009.

(21) Fireworks Display, Henderson
Bay, WA, 9:30 p.m. to 11:30 p.m. on
July 4, 2009.

(22) Chase Family Fourth at Lake
Union, Lake Union, WA, 9:30 p.m. to
11:30 p.m. on July 4, 2009.

(23) Port Orchard 4th of July
Fireworks, Port Orchard, WA, 8:30 p.m.
to 11:59 p.m. on July 4, 2009.

(24) Steilicoom Annual 4th of July
Fireworks, Steilicoom, WA, 7:30 p.m. to
11:30 p.m. on July 4, 2009.

(25) Friday Harbor Independence,
Friday Harbor, WA, 8:30 p.m. to 11:59
p.m. on July 4, 2009.

(26) City of Anacortes, Fidalgo Bay,
WA, 9:30 p.m. to 11:30 p.m. on July 4,
2009.

(27) Port Angeles, Port Angeles
Harbor, WA, 9:30 p.m. to 11:30 p.m. on
July 4, 2009.

(28) 4th of July, Roche Harbor, WA,
9:30 p.m. to 11:30 p.m. on July 4, 2009.
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(29) Brewster Fire Department 4th of
July, Brewster, WA, 9:30 p.m. to 11:30
p.m. on July 4, 2009.

(30) Des Moines 4th of July, Des
Moines, WA, 9:30 p.m. to 11 p.m. on
July 4, 2009.

(31) Mercer Island Summer
Celebration, Mercer Island, WA, 9 p.m.
to 11:30 p.m. on July 11, 2009.

(32) Whaling Days, Dyes Inlet
Silverdale, WA, 7:30 p.m. to 11:30 p.m.
on July 24, 2009.

(33) Seafair, Lake Washington, WA,
9:30 p.m. to 11 p.m. on August 1, 2009.
Through this action, the U.S. Coast

Guard intends to protect the safety of
vessels and spectators during these
firework displays. Entry into these
zones will be prohibited unless
authorized by the Captain of the Port or
a designated representative. The Captain
of the Port may be assisted by other
federal, state, or local agencies as
needed.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Analysis is unnecessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This temporary rule will affect the
following entities, some of which may
be small entities: The owners or
operators of vessels intending to transit
a portion of the Puget Sound while this

rule is enforced. These safety zones will
not have significant economic impact on
a substantial number of small entities
for the following reasons. These
temporary safety zones will be in effect
for minimal times when vessel traffic
volume is low and are limited in size.

If safe to do so, traffic will be allowed
to pass through the zones with the
permission of the Captain of the Port or
a desginated representative.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. Law. 104—
121), we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the

effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
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standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction because this
rule involves the establishment of safety
zones. An environmental analysis
checklist and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 7013306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04-6, and 160.5;
Public Law 107-295, 116 Stat. 2064;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add a new temporary section
§165.T13-095 to read as follows:

§165.T13-095 Safety Zones; Fireworks
displays within the Captain of the Port
Puget Sound Zone.

(a) Safety Zones. The following areas
are safety zones:

(1) Alderbrook Resort & Spa 4th of
July, Hood Canal, WA.

Location. All waters of Hood Canal,
WA extending to a 300’ radius from the
launch site at 47°21°02” N 123°04’06” W.

Effective time and date. 9:45 p.m. to
11:30 p.m. on July 2, 2009.

(2) Langlie’s Old Fashioned
Independence Celebration, Indianola,
WA.

Location. All waters of Indianola, WA
extending out to a 500" radius from the
launch site at 47°44°49” N 122°31'32” W.

Effective time and date. 9:30 p.m. to
11:30 p.m. on July 3, 2009.

(3) Independence Day Firework Show,
Liberty Bay Poulsbo, WA.

Location. All waters of Liberty Bay
Poulsbo, WA extending out to a 800
radius from the launch site at 47°43’55”
N 122°39'08” W.

Effective time and date. 7:30 p.m. to
11:30 p.m. on July 3, 2009.

(4) Deer Harbor Annual Fireworks
Display, Deer Harbor, WA.

Location. All waters of Deer Harbor,
WA extending to a 500’ radius from the
launch site at 48°37°00” N 123°00"15” W.

Effective time and date. 11:30 a.m. on
July 3, 2009 to 01 a.m. on July 4, 2009.

(5) Tacoma Freedom Fair,
Commencement Bay, WA.

Location. All waters of
Commencement Bay, WA extending out
to a 700" radius from the launch site at
47°16’49” N 122°27'56” W.

Effective time and date. 9 p.m. to
11:30 p.m. on July 4, 2009.

(6) Blast Over Bellingham Bay,
Bellingham Bay, WA.

Location. All waters of Bellingham
Bay, WA extending to a 1300 radius
from the launch site at 48°44’56” N
122°29°40” W.

Effective time and date. 9:30 p.m. to
11:30 p.m. on July 4, 2009.

(7) Bainbridge Island 4th of July, Eagle
Harbor, WA.

Location. All waters of Eagle Harbor,
WA extending out to a 800’ radius from
the launch site at 47°37°16” N
122°31’35” W.

Effective time and date. 9 p.m. to
11:30 p.m. on July 4, 2009.

(8) Sheridan Beach Community, Lake
Forest Park, WA.

Location. All waters of Lake Forest
Park, WA extending out to a 300’ radius
from the launch site at 47°44’47” N
122°16'55” W.

Effective time and date. 9 p.m. to
11:30 p.m. on July 4, 2009.

(9) City of Kenmore 4th of July, Lake
Forest Park, WA.

Location. All waters of Lake Forest
Park, WA extending out to a 400" radius
from the launch site at 47°39°00” N
122°13’33” W.

Effective time and date. 9 p.m. to
11:30 p.m. on July 4, 2009.

(10) Vashon Island 4th of July,
Quartermaster Harbor, WA.

Location. All waters of Quartermaster
Harbor, WA extending out to a 1300’
radius from the launch site at 47°45"15”
N 122°15’45” W.

Effective time and date. 9 p.m. to
11:30 p.m. on July 4, 2009.

(11) Three Tree Point Community,
Three Tree Point, WA.

Location. All waters of Three Tree
Point, WA extending out to a 500" radius
from the launch site at 47°27°02” N
122°23°09” W.

Effective time and date. 9:30 p.m. to
11:30 p.m. on July 4, 2009.

(12) Medina Days, Medina Park, WA.

Location. All waters of Medina Park,
WA extending out to a 400’ radius from
the launch site at 47°36"52” N
122°14’30” W.

Effective time and date. 9:30 p.m. to
11:30 p.m. on July 4, 2009.

(13) Orcas Island, Rock Island, Orcas
Island, WA.

Location. All waters of Rock Island,
Orcas Island, WA extending out 700’
radius from the launch site at 48°41’19”
N 122°54’28” W.

Effective time and date. 9 p.m. to
11:59 p.m. on July 4, 2009.

(14) Kingston Fireworks, Appletree
Cove, WA.

Location. All waters of Appletree
Cove, WA extending out to a 400" radius
from the launch site at 47°4739” N
122°29’55” W.

Effective time and date. 9:30 p.m. to
11 p.m. on July 4, 2009.

(15) Port Townsend Sunrise Rotary,
Port Townsend, WA.

Location. All waters of Fort Wooden
Park, Port Townsend, WA extending out
to a 500’ radius from the launch site at
48°08’04” N 122°46°28” W.

Effective time and date. 9:30 p.m. to
11 p.m. on July 4, 2009.

(16) City of Mount Vernon 4th of July,
Edgewater Park, WA.

Location. All waters of Edgewater
Park, WA within a box bounded by the
points: 48°25’15” N 122°20°28” W;
48°25’14” N 122°2021” W; 48°25°03” N
122°20°23” W; 48°25’10” N 122°20°30”
W.

Effective time and date. 9:30 p.m. to
11:30 p.m. on July 4, 2009.

(17) Kirkland 4th of July, Kirkland,
Lake Washington, WA.

Location. All waters of Kirkland, Lake
Washington WA extending out to a 700’
radius from the launch site at 47°40’35”
N 122°12’84” W.

Effective time and date. 9:30 p.m. to
11:30 p.m. on July 4, 2009.

(18) Lake Forest Park 4th of July, Lake
Forest Park, WA.

Location. All waters of Lake Forest
Park, WA extending out to a 400’ radius
from the launch site at 47°45'07” N
122°16722” W.
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Effective time and date. 9:30 p.m. to
11 p.m. on July 4, 2009.

(19) City of Renton, Renton, Lake
Washington, WA.

Location. All waters of Renton, Lake
Washington, WA extending out to a 400
radius from the launch site at 47°29’59”
N 122°11'51” W.

Effective time and date. 9:30 p.m. to
11 p.m. on July 4, 2009.

(20) Yarrow Point Community,
Yarrow Point, WA.

Location. All waters of Yarrow Point,
WA extending out to a 600’ radius from
the launch site at 47°38743.62” N
122°13’27.95” W.

Effective time and date. 9:30 p.m. to
11 p.m. on July 4, 2009.

(21) Fireworks Display, Henderson
Bay, WA.

Location. All waters of Henderson
Bay, WA extending out to a 600 radius
from the launch site at 47°21’48” N
122°38°22” W.

Effective time and date. 9:30 p.m. to
11:30 p.m. on July 4, 2009.

(22) Chase Family Fourth at Lake
Union, Lake Union, WA.

Location. All waters of Lake Union,
WA bounded by the following points:
47°38.592" N 122°20.242" W; 47°38.567’
N 122°19.963" W; 47°38.210" N
122°20.238" W, 47°38.210’ N
122°19.953" W,

Effective time and date. 9:30 p.m. to
11:30 p.m. on July 4, 2009.

(23) Port Orchard 4th of July
Fireworks, Port Orchard, WA.

Location. All waters of Port Orchard,
WA extending to a 1,000" radius from
the launch site at 47°32’53” N
122°37'55” W.

Effective time and date. 8:30 p.m. to
11:59 p.m. on July 4, 2009.

(24) Steilicoom Annual 4th of July
Fireworks, Steilicoom, WA.

Location. All waters of Steilicoom,
WA extending to a 1300’ radius from the
launch site at 47°10°24” N 122°36"12” W.

Effective time and date. 7:30 p.m. to
11:30 p.m. on July 4, 2009.

(25) Friday Harbor Independence,
Friday Harbor, WA.

Location. All waters of Friday Harbor,
WA extending to a 700" radius from the

launch site at 48°32’36” N 122°0028” W.

Effective time and date. 8:30 p.m. to
11:59 p.m. on July 4, 2009.

(26) City of Anacortes, Fidalgo Bay,
WA.

Location. All waters of Fidalgo Bay,
WA extending to a 600" radius from the

launch site at 47°17°06” N 122°28"24” W.

Effective time and date. 9:30 p.m. to
11:30 p.m. on July 4, 2009.

(27) Port Angeles, Port Angeles
Harbor, WA.

Location. All waters of Port Angeles
Harbor, WA extending to a 600’ radius

from the launch site at 48°07°02” N
123°24'58” W.

Effective time and date. 9:30 p.m. to
11:30 p.m. on July 4, 2009.

(28) 4th of July, Roche Harbor, WA.

Location. All waters of Roche Harbor,
WA extending to an 800’ radius from the
launch site at 48°36°42” N 123°09'30” W.

Effective time and date. 9:30 p.m. to
11:30 p.m. on July 4, 2009.

(29) Brewster Fire Department 4th of
July, Brewster, WA.

Location. All waters of northern
Columbia River, WA extending to an
800’ radius from the launch site at
48°06'22” N 119°47°09” W.

Effective time and date. 9:30 p.m. to
11:30 p.m. on July 4, 2009.

(30) Des Moines 4th of July, Des
Moines, WA.

Location. All waters of Des Moines
Marina Pier, WA extending to a 400
radius from the launch site at 47°24’07”
N 122°20°02” W.

Effective time and date. 9:30 p.m. to
11 p.m. on July 4, 2009.

(31) Mercer Island Summer
Celebration, Mercer Island, WA.

Location. All waters of Lake
Washington, WA extending out to a 400’
radius from the launch site at 47°35"31”
N 122°13'14” W.

Effective time and date. 9 p.m. to
11:30 p.m. on July 11, 2009.

(32) Whaling Days, Dyes Inlet
Silverdale, WA.

Location. All waters of Dyes Inlet
Silverdale, WA extending out to a 1000
radius from the launch site at 47°38’39”
N 122°4121” W.

Effective time and date. 7:30 p.m. to
11:30 p.m. on July 24, 2009.

(33) Seafair, Lake Washington, WA.

Location. All waters of Lake
Washington, WA extending out to a
1000’ radius from the launch site at
47°34’20” N 122°16°01” W.

Effective time and date. 9:30 p.m. to
11 p.m. on August 1, 2009.

(b) Regulations. In accordance with
the general regulations in 33 CFR Part
165, Subpart C, no vessel may enter,
transit, moor, or anchor within any of
these safety zones except for vessels
authorized by the Captain of the Port or
a Designated Representative.

(c) Authorization. All vessel operators
who desire to enter any of these safety
zones must obtain permission from the
Captain of the Port or a Designated
Representative by contacting either the
on-scene patrol craft on VHF Ch 13 or
Ch 16 or the Coast Guard Sector Seattle
Joint Harbor Operations Center (JHOC)
via telephone at (206) 217-6002.

(d) Enforcement Period. This rule is
effective from 8 a.m. on July 2, 2009
through 8 a.m. on August 2, 2009.

Dated: July 1, 2009.
Suzane E. Englebert,

Captain, U.S. Coast Guard, Captain of the
Port, Puget Sound.

[FR Doc. E9—16804 Filed 7-14-09; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG—2009-0521]

RIN 1625-AA00

Safety Zone; Fireworks Display at the
Craneway Building, Richmond, CA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone in
the navigable waters off of Richmond,
CA, in support of a fireworks display for
a corporate party at the Craneway
building. This safety zone is established
to ensure the safety of participants and
spectators from the dangers associated
with the pyrotechnics. Unauthorized
persons or vessels are prohibited from
entering into, transiting through, or
remaining in the safety zone without
permission of the Captain of the Port or
his designated representative.

DATES: This rule is effective from 12:45
p.-m. on August 21, 2009 through 10:15
p-m. on August 27, 2009.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2009-
0521 and are available online by going
to http://www.regulations.gov, selecting
the Advanced Docket Search option on
the right side of the screen, inserting
USCG-2009-0521 in the Docket ID box,
pressing Enter, and then clicking on the
item in the Docket ID column. They are
also available for inspection or copying
two locations: the Docket Management
Facility (M—-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call Ensign Liezl Nicholas, U.S.
Coast Guard Sector San Francisco, at
(415) 399-7436 or

Liezl. A.Nicholas@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.
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SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because the
event would occur before the
rulemaking process would be
completed. Because of the dangers
posed by the pyrotechnics used in this
fireworks display, the safety zone is
necessary to provide for the safety of
event participants, spectators, spectator
craft, and other vessels transiting the
event area. For the safety concerns
noted, it is in the public interest to have
these regulations in effect during the
event.

Background and Purpose

Innovative Entertainment will
sponsor a fireworks display on August
21, 23, 25, & 27, 2009, on the navigable
waters off of Richmond, CA. The
fireworks display is meant for
entertainment purposes. This safety
zone is issued to establish a temporary
restricted area on the waters
surrounding the fireworks launch site
during loading of the pyrotechnics, and
during the fireworks display. This
restricted area around the launch site is
necessary to protect spectators, vessels,
and other property from the hazards
associated with the pyrotechnics on the
fireworks barges. The Coast Guard has
granted the event sponsor a marine
event permit for the fireworks display.

Discussion of Rule

During the set up of the fireworks and
until the start of the fireworks display,
the temporary safety zone applies to the
navigable waters around the fireworks
site within a radius of 100 feet. Loading
of the pyrotechnics onto the barge at
Pier 50 is scheduled to commence at 1
p.m. on August 21, 23, 25, & 27, 2009.
From 9:30 p.m. until 10:15 p.m., the
area to which the temporary safety zone
applies will increase in size to
encompass the navigable waters around
the fireworks launch site within a radius
of 1,000 feet.

The effect of the temporary safety
zone will be to restrict navigation in the

vicinity of the fireworks site while the
fireworks are set up, and until the
conclusion of the scheduled display.
Except for persons or vessels authorized
by the Coast Guard Patrol Commander,
no person or vessel may enter or remain
in the restricted area. These regulations
are needed to keep spectators and
vessels a safe distance away from the
fireworks barge to ensure the safety of
participants, spectators, and transiting
vessels.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

Although this rule restricts access to
the waters encompassed by the safety
zone, the effect of this rule will not be
significant because the local waterway
users will be notified via public
Broadcast Notice to Mariners to ensure
the safety zone will result in minimum
impact. The entities most likely to be
affected are pleasure craft engaged in
recreational activities.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule may affect owners and
operators of pleasure craft engaged in
recreational activities and sightseeing.
This rule will not have a significant
economic impact on a substantial
number of small entities for several
reasons: (i) vessel traffic can pass safely
around the area, (ii) vessels engaged in
recreational activities and sightseeing
have ample space outside of the affected

portion of the areas off Richmond, CA
to engage in these activities, (iii) this
rule will encompass only a small
portion of the waterway for a limited
period of time, and (iv) the maritime
public will be advised in advance of this
safety zone via Broadcast Notice to
Mariners.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734-3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.
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Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have Tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are

technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-43701), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves establishing, disestablishing, or
changing Regulated Navigation Areas
and security or safety zones.

An environmental analysis checklist
and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures, and
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05—1(g), 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add temporary § 165-T11.207 to
read as follows:

§165-T11.207 Safety Zone; Fireworks
Display at the Craneway Building,
Richmond, CA.

(a) Location. This temporary safety
zone is established for the waters off
Richmond, CA. The fireworks launch
site will be located in position 37°54’
26.99” N, 122°21’ 39.31” W (NAD 83).

During the loading of the fireworks
onto the barge, and until the start of the

fireworks display, the temporary safety
zone applies to the navigable waters
around the fireworks site within a
radius of 100 feet. From 9:30 p.m. until
10:15 p.m. on August 21, 23, 25, & 27,
2009, the area to which the temporary
safety zone applies will increase in size
to encompass the navigable waters
around the fireworks site within a
radius of 1,000 feet.

(b) Definitions. As used in this
section, “designated representative”
means a Coast Guard Patrol
Commander, including a Coast Guard
coxswain, petty officer, or other officer
operating a Coast Guard vessel and a
Federal, State, and local officer
designated by or assisting the Captain of
the Port San Francisco (COTP) in the
enforcement of the safety zone.

(c) Regulations.

(1) Under the general regulations in
§165.23, entry into, transiting, or
anchoring within this safety zone is
prohibited unless authorized by the
COTP or the COTP’s designated
representative.

(2) The safety zone is closed to all
vessel traffic, except as may be
permitted by the COTP or a designated
representative.

(3) Vessel operators desiring to enter
or operate within the safety zone must
contact the COTP or a designated
representative to obtain permission to
do so. Vessel operators given permission
to enter or operate in the safety zone
must comply with all directions given to
them by the COTP or the designated
representative. Persons and vessels may
request permission to enter the safety
zone on VHF—-16 or through the 24-hour
Command Center at telephone (415)
399-3547.

(d) Effective period. This section is
effective from 12:45 p.m. through 10:15
p-m. on August 21, 23, 25, & 27, 2009.

Dated: June 29, 2009.
P.M. Gugg,

Captain, U.S. Coast Guard, Captain of the
Port San Francisco.

[FR Doc. E9-16683 Filed 7-14—09; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 165

[Docket No. USCG—2009—-0568]
RIN 1625-AA00

Safety Zone; James River, Navy Live
Fire and Explosive Training

AGENCY: Coast Guard, DHS.
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ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone
encompassing the M/V Del Monte. This
safety zone will restrict vessel traffic on
a portion of the James River within a
1,500-foot radius of the M/V Del Monte.
This action is intended to restrict vessel
traffic movement in the vicinity of the
James River Reserve Fleet to protect
mariners from the hazards associated
with live fire and explosive training
events.

DATES: This rule is effective from 8 a.m.
on July 30, 2009, to 11 p.m. on August
8, 2009.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG—-2009—
0568 and are available online by going
to http://www.regulations.gov, selecting
the Advanced Docket Search option on
the right side of the screen, inserting
USCG-2009-0568 in the Docket ID box,
pressing Enter, and then clicking on the
item in the Docket ID column. They are
also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail LT Tiffany Dufty,
Chief Waterways Management, Sector
Hampton Roads, Coast Guard; telephone
757-668-5580, e-mail
tiffany.a.duffy@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because
delaying the effective date would be
contrary to the public interest since
immediate action is needed to ensure

the public’s safety during the Navy’s
live fire and explosive training event.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date
would be contrary to the public interest
since immediate action is needed to
ensure the public’s safety during the
Navy’s live fire and explosive training
event.

Background and Purpose

Coast Guard Sector Hampton Roads
has been notified that the U.S. Navy will
conduct a live fire and explosive
training event onboard the M/V Del
Monte in the vicinity of the James River
Reserve Fleet. The event is scheduled to
take place from July 30, 2009, to August
8, 2009. Due to the need to protect
mariners transiting on James River in
the vicinity of the exercise from the
hazards associated with live fire and
explosive events, the Coast Guard is
establishing a safety zone bound by a
1,500-foot radius around approximate
position 37°06"11” N/076°38°40” W
(NAD 1983). Access to this area will be
temporarily restricted for public safety
purposes.

Discussion of Rule

The Coast Guard is establishing a
1,500-foot radius safety zone on
specified waters of James River around
approximate position 37°06"11” N/
076°38’40” W (NAD 1983) in the
vicinity of the James River Reserve
Fleet. This safety zone is being
established in the interest of public
safety during the live fire and explosive
training exercise and will be enforced
from 8 a.m. to 11 p.m. on July 30, 2009,
to August 8, 2009. Access to the safety
zone will be restricted during the
specified dates and times. Except for
vessels authorized by the Captain of the
Port or his Representative, no person or
vessel may enter or remain in the safety
zone.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and

Budget has not reviewed it under that
Order. Although this regulation restricts
access to the safety zone, the effect of
this rule will not be significant because:
(i) The safety zone will be in effect for

a limited duration; (ii) the zone is of
limited size; and (iii) the Coast Guard
will make notifications via maritime
advisories so mariners can adjust their
plans accordingly. For the above
reasons, the Coast Guard does not
anticipate any significant economic
impact.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit or anchor in
a portion of the James River from 8 a.m.
to 11 p.m. from July 30, 2009, to August
8, 2009. This safety zone will not have
a significant economic impact on a
substantial number of small entities
because the safety zone will only be in
place for a limited duration. Before the
effective period beginning July 30, 2009,
maritime advisories will be issued
allowing mariners to adjust their plans
accordingly.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
partici})ate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888-REG-FAIR (1-888-734—3247).
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The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference With Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
With Indian Tribal Governments,
because it does not have a substantial

direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
Under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves a temporary safety zone that
will be in effect for only ten days and
is intended to keep mariners safe from

the hazards associated with live fire and
explosive exercises. An environmental
analysis checklist and a categorical
exclusion determination are available in
the docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04—6 and 160.5;
Public Law 107-295, 116 Stat. 2064;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T05—-0568 to read as
follows:

§165.T05-0568 Safety Zone; James River,
Navy Live Fire and Explosive Training.

(a) Regulated Area. The following area
is a safety zone: All waters in the
vicinity of the James River Reserve Fleet
on the James River within a 1,500-foot
radius of position 37°06"11” N/
076°38’40” W (NAD 1983).

(b) Definition: For the purposes of this
section, Captain of the Port
Representative means any U.S. Coast
Guard commissioned, warrant or petty
officer who has been authorized by the
Captain of the Port, Hampton Roads,
Virginia to act on his behalf.

(c) Regulations: (1) In accordance with
the general regulations in 165.23 of this
part, entry into this zone is prohibited
unless authorized by the Captain of the
Port, Hampton Roads or his designated
representatives.

(2) The operator of any vessel in the
immediate vicinity of this safety zone
shall:

(i) Stop the vessel immediately upon
being directed to do so by any
commissioned, warrant, or petty officer
on shore or on board a vessel that is
displaying a U.S. Coast Guard Ensign.

(ii) Proceed as directed by any
commissioned, warrant, or petty officer
on shore or on board a vessel that is
displaying a U.S. Coast Guard Ensign.

(3) The Captain of the Port, Hampton
Roads can be reached through the Sector
Duty Officer at Sector Hampton Roads
in Portsmouth, Virginia at telephone
number 757-638-6641.

(4) The Coast Guard Representatives
enforcing the safety zone can be
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contacted on VHF—FM marine band
radio channel 13 (165.65 Mhz) and
channel 16 (156.8 Mhz).

(d) Enforcement Period: This
regulation will be enforced from 8 a.m.
to 11 p.m. beginning July 30, 2009, to
August 8, 2009.

Dated: July 2, 2009.
M.S. Ogle,

Captain, U.S. Coast Guard Captain of the
Port Hampton Roads.

[FR Doc. E9-16829 Filed 7—14—09; 8:45 am]
BILLING CODE 4910-15-P

POSTAL SERVICE
39 CFR Part 111

Price Marking Requirements for
Commercial Base and Commercial
Plus Pricing

AGENCY: Postal Service™,
ACTION: Final rule.

SUMMARY: The Postal Service is
implementing new price marking
requirements on Express Mail® and
Priority Mail® pieces mailed at
commercial base and commercial plus
prices. The new markings are needed to
fulfill our revenue reporting and
revenue assurance requirements.

DATES: Effective Date: November 2,
2009.

FOR FURTHER INFORMATION CONTACT:
Monica Grein, 202—-268—-8411.

SUPPLEMENTARY INFORMATION: On April
3, 2009, the Postal Service published a
Federal Register proposed rule (Volume
74, Number 63, pages 15226—15227)
inviting comments on a revision to
require price markings on Express Mail
and Priority Mail pieces mailed at
commercial base and commercial plus
prices. We received two sets of
comments. After reviewing those
comments, and upon further
consideration of the proposed revisions,
the Postal Service has decided to adopt
the proposed regulations with no
revisions.

As noted in the SUPPLEMENTARY
INFORMATION section of the proposed
rule, the Postal Service is revising the
Muailing Standards of the United States
Postal Service, Domestic Mail Manual
(DMMP®) to require price markings on
Express Mail and Priority Mail pieces
mailed at the commercial base or the
commercial plus prices. The new
markings will help us determine which
price was applied to these pieces, and
verify that the pieces qualify for the
price claimed. The markings must
appear on pieces paid by any means

except permit imprint or Express Mail
Corporate Account.

Under this final rule, mailers must
print or produce as part of the meter
imprint or PC Postage® indicia—
“‘Commercial Base Price,” ‘“Commercial
Base Pricing,” or ‘“ComBasPrice,” for
pieces paid at the Commercial Base
price; and “Commercial Plus Price,”
“Commercial Plus Pricing,” or
“ComPlsPrice” for pieces paid at the
Commercial Plus price. The appropriate
marking must appear directly above,
directly below, or to the left of the
postage.

Evaluation of Comments Received

The Postal Service received two sets
of comments. Both of the comments
suggested that the Postal Service allow
the markings “Express CBP”” and
“Priority CBP.” We have decided not to
add these markings to the list of
acceptable price markings because
“Priority Mail” and “Express Mail” are
trademarks owned by the Postal Service
for expedited delivery services and
expedited delivery packaging. The use
of an incomplete trademark, i.e., the
single words “Priority” or “Express” on
“Priority Mail” pieces or “Express
Mail” pieces is unacceptable to the
Postal Service.

One commenter also asked that we
extend our effective date past the 90
days we proposed. Even though the
Postal Service thinks 90 days is
sufficient time to conform to this rule,
mailers requiring additional time may
submit a request for an exception to the
Manager, Mailing Standards. Requests
will be evaluated based on the
circumstances of the individual mailer’s
progress towards transition.

The Postal Service adopts the
following changes to Mailing Standards
of the United States Postal Service,
Domestic Mail Manual (DMM®), which
is incorporated by reference in the Code
of Federal Regulations. See 39 CFR
111.1.

List of Subjects in 39 CFR Part 111
Administrative practice and
procedure, Postal Service.

m Accordingly, 39 CFR Part 111 is
amended as follows:

PART 111—[AMENDED]

m 1. The authority citation for 39 CFR
Part 111 continues to read as follows:

Authority: 5 U.S.C. 552(a); 39 U.S.C. 101,
401, 403, 404, 414, 416, 3001-3011, 3201—
3219, 3403-3406, 3621, 3622, 3626, 3632,
3633, and 5001.

m 2. Revise the following sections of
Mailing Standards of the United States

Postal Service, Domestic Mail Manual
(DMM) as follows:

* * * * *

400 Commercial Parcels

* * * * *

402 Elements on the Face of a
Mailpiece

* * * * *

2.0 Placement and Content of
Markings

[Renumber 2.1 through 2.5 as 2.2
through 2.6 and add new 2.1, Express
Mail and Priority Mail Markings, as
follows:]

2.1 Express Mail and Priority Mail
Markings

Except for pieces paid using permit
imprint or an Express Mail Corporate
Account, Express Mail and Priority Mail
pieces claiming the commercial base or
commercial plus price must bear the
appropriate price marking, printed on
the piece or produced as part of the
meter imprint or PC Postage indicia.
Place the marking directly above,
directly below, or to the left of the
postage. Markings are as follows: a.
“Commercial Base Price,” “Commercial
Base Pricing,” or “ComBasPrice.” b.
“Commercial Plus Price,” “Commercial

Plus Pricing,” or “ComPlsPrice.”
* * * * *

410 Express Mail

* * * * *

415 Mail Preparation

[Reorganize and revise section 1.0 by
adding a new 1.2 as follows:]

1.0 General Information for Mail
Preparation

1.1 Express Mail Packaging Provided
by the USPS

Express Mail packaging provided by
the USPS must be used only for Express
Mail. Regardless of how the packaging
is reconfigured or how markings may be
obliterated, any material mailed in
USPS-provided Express Mail packaging
is charged the appropriate Express Mail
price.

1.2 Price Marking

Except for pieces paid using an
Express Mail Corporate Account,
Express Mail pieces claiming the
commercial base or commercial plus
price must bear the appropriate price
marking, printed on the piece or
produced as part of the meter imprint or
PC Postage indicia. Place the marking
directly above, directly below, or to the
left of the postage. Markings are as
follows:
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a. “Commercial Base Price,”
“Commercial Base Pricing,” or
“ComBasPrice.”

b. “Commercial Plus Price,”
“Commercial Plus Pricing,” or
“ComPlsPrice.”

* * * * *

420 Priority Mail

* * * * *

425 Mail Preparation

* * * * *

2.0

[Reorganize and revise section 2.0 as
follows:]

2.1 Product Marking

The marking ‘Priority Mail” must be
placed prominently on the address side
of each piece of Priority Mail.

2.2 Price Marking

Except for pieces paid using permit
imprint, Priority Mail pieces claiming
the commercial base or commercial plus
price must bear the appropriate price
marking, printed on the piece or
produced as part of the meter imprint or
PC Postage indicia. Place the marking
directly above, directly below, or to the
left of the postage. Markings are as
follows:

a. “Commercial Base Price,”
“Commercial Base Pricing,” or
“ComBasPrice.”

b. “Commercial Plus Price,”
“Commercial Plus Pricing,” or

“ComPlsPrice.”
* * * * *

Marking

Stanley F. Mires,

Attorney, Legislative.

[FR Doc. E9-16205 Filed 7-14—09; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2008-0458; FRL—8423-8]
Fenamidone; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of fenamidone in
or on cilantro, leaves; grape; okra;
turnip, greens; and vegetable, root,
except sugar beet, subgroup 1B, except
radish; and combined residues of
fenamidone and its metabolite RPA
717879 in or on corn, field, forage; corn,
field, grain; corn, field, stover; corn,

sweet, forage; corn, sweet, kernel plus
cob with husks removed; corn, sweet,
stover; soybean, forage; soybean, hay;
and soybean, seed. It also removes
existing permanent and time-limited
tolerances on carrot that are superseded
by the new tolerance on vegetable, root,
except sugar beet, subgroup 1B, except
radish. The new tolerance on grape will
be a tolerance with regional registration
(East of the Rocky Mountains) and will
replace the current tolerance which is
restricted to imported grapes.
Interregional Research Project Number 4
(IR—4) and Bayer CropScience requested
these tolerances under the Federal Food,
Drug, and Cosmetic Act (FFDCA).
DATES: This regulation is effective July
15, 2009. Objections and requests for
hearings must be received on or before
September 14, 2009, and must be filed
in accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2008-0458. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT:
Susan Stanton, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 305—5218; e-mail address:
stanton.susan@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or

pesticide manufacturer. Potentially
affected entities may include, but are
not limited to those engaged in the
following activities:

e Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

e Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather to provide a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document?

In addition to accessing electronically
available documents at http://
www.regulations.gov, you may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr. You may
also access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
cite at http://www.gpoaccess.gov/ecfr.

C. Can I File an Objection or Hearing
Request?

Under section 408(g) of FFDCA, 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2008-0458 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
as required by 40 CFR part 178 on or
before September 14, 2009.

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket that is described in
ADDRESSES. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
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without prior notice. Submit this copy,
identified by docket ID number EPA—
HQ-OPP-2008-0458, by one of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Petition for Tolerance

In the Federal Registers of June 13,
2008 (73 FR 33814) (FRL-8367-3) and
December 3, 2008 (73 FR 73644) (FRL
8386—9), EPA issued notices pursuant to
section 408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 8E7350) by
Interregional Research Project Number 4
(IR-4), 500 College Road East, Suite
201W, Princeton, NJ 08540; and a
pesticide petition (PP 8F7410) by Bayer
CropScience, 2 T.W. Alexander Dr.,
Research Triangle Park, NC 27709. PP
8E7350 requested that 40 CFR 180.579
be amended by establishing tolerances
for residues of the fungicide
fenamidone, 4H-Imidazol-4-one, 3,5-
dihydro-5-methyl-2-(methylthio)-5-
phenyl-3-(phenylamino)-, (S)-, in or on
vegetables, root, except sugar beet,
subgroup 1B, except radish at 0.2 parts
per million (ppm); turnip, leaves at 55
ppm; coriander, leaves at 60 ppm; okra
at 3.5 ppm; and a tolerance with
regional registration for residues of
fenamidone on grape at 1.0 ppm. The
grape tolerance would replace an
existing grape tolerance that was
established only to address the
importation of grapes containing
fenamidone residues. PP 8F7410
requested that 40 CFR 180.579 be
amended by establishing tolerances for
indirect or inadvertent residues of
fenamidone and its metabolite RPA
717879, 2,4-imidazolidinedione, 5-
methyl-5-phenyl, in or on corn, field,
forage at 0.50 ppm; corn, field grain at
0.02 ppm; corn, stover at 0.35 ppm;
corn, sweet, forage at 0.15 ppm; corn,
sweet, kernel plus cob with husks
removed at 0.02 ppm; soybean, forage at

0.20 ppm; soybean, hay at 0.20 ppm;
and soybean, seed at 0.02 ppm (all in PP
8F7410). The notices referenced
summaries of the petitions prepared by
Bayer CropScience, the registrant,
which are available to the public in
docket ID numbers EPA-HQ-OPP-
2008-0458 (PP 8E7350) and EPA-HQ-
OPP-2006-0848 (PP 8F7410) at http://
www.regulations.gov. There were no
comments received in response to the
notices of filing.

Based upon review of the data
supporting the petition, EPA has revised
the commodity terms, and/or tolerance
levels for several commodities. EPA also
determined that separate tolerances
should be established on stover from
field and sweet corn. The reasons for
these changes are explained in Unit
IV.C.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “safe”” to mean that ““there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue....”

Consistent with section 408(b)(2)(D)
of FFDCA, and the factors specified in
section 408(b)(2)(D) of FFDCA, EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for the petitioned-for
tolerances for residues of fenamidone on
cilantro, leaves at 60 ppm; okra at 3.5
ppm; turnip, greens at 55 ppm; and
vegetable, root, except sugar beet,
subgroup 1B, except radish at 0.15 ppm;
a tolerance with regional registration in
or on grape at 1.0 ppm; and tolerances
for combined residues of fenamidone
and its metabolite RPA 717879 in or on
corn, field, forage at 0.25 ppm; corn,
field, grain at 0.02 ppm; corn, field,

stover at 0.40 ppm; corn, sweet, forage
at 0.15 ppm; corn, sweet, kernel plus
cob with husks removed at 0.02 ppm;
corn, sweet, stover at 0.20 ppm,;
soybean, forage at 0.15 ppm; soybean,
hay at 0.25 ppm; and soybean, seed at
0.02 ppm. EPA’s assessment of
exposures and risks associated with
establishing tolerances follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

Fenamidone has low acute toxicity
via the oral, dermal and inhalation
routes of exposure. It is a moderate eye
irritant, but is not a dermal irritant or a
dermal sensitizer. The liver is the target
organ in chronic studies in the rat,
mouse and dog. The thyroid is also a
target organ in the rat. There is no
evidence of immunotoxicity in the
available toxicity studies with
fenamidone and no indication of
carcinogenicity in the carcinogenicity
studies conducted in rats and mice. EPA
has classified fenamidone as “not likely
to be a human carcinogen” by all
relevant routes of exposure.

Fenamidone did not demonstrate any
qualitative or quantitative increased
susceptibility of fetuses or offspring in
the rat and rabbit developmental
toxicity studies or the 2—generation rat
reproduction study. In the rat
reproduction study (Sprague Dawley
rat), decreased absolute brain weight
and pup body weight occurred at the
same dose levels as decreased absolute
brain weight and parental body weight,
food consumption and increased liver
and spleen weight. Developmental
toxicity (decreased fetal weights and
incomplete ossification) was observed
in the rat only at the limit dose.
Fenamidone did not produce
developmental toxicity in the rabbit or
reproductive toxicity in the rat.

No treatment-related effects were
observed on motor activity or in the
functional observation battery (FOB)
parameters measured in the subchronic
neurotoxicity study in rats. In this
subchronic neurotoxicity study,
marginal decreases in brain weights
were observed only in high dose males.
In the acute neurotoxicity study in rats,
the most commonly observed clinical
sign was staining/soiling of the
anogenital region. Other day—1 FOB
findings included mucous in the feces,
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hunched posture and unsteady gait. In
a developmental neurotoxicity study in
Wistar rats, no neurobehavioral effects
and no neuropathological changes were
observed at any dose in the offspring,
but decreased body weight was
observed during pre- and post-weaning.

Specific information on the studies
received and the nature of the adverse
effects caused by fenamidone as well as
the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies can be found at http://
www.regulations.gov in the document
Fenamidone. Human Health Risk
Assessment to Support Section 3
Proposals to Add New Uses on the Root
Vegetable Subgroup 1B (except radish),
Okra, Turnip Greens, Cilantro Leaves,
Grapes Grown East of the Rock
Mountains and Rotational Crop Uses for
Field Corn, Sweet Corn and Soybeans,
page 30 in docket ID number EPA-HQ—
OPP-2008-0458.

B. Toxicological Endpoints

For hazards that have a threshold
below which there is no appreciable
risk, a toxicological point of departure
(POD) is identified as the basis for
derivation of reference values for risk
assessment. The POD may be defined as
the highest dose at which no adverse
effects are observed (the NOAEL) in the
toxicology study identified as
appropriate for use in risk assessment.
However, if a NOAEL cannot be
determined, the lowest dose at which
adverse effects of concern are identified
(the LOAEL) or a Benchmark Dose
(BMD) approach is sometimes used for
risk assessment. Uncertainty/safety
factors (UFs) are used in conjunction
with the POD to take into account
uncertainties inherent in the
extrapolation from laboratory animal
data to humans and in the variations in
sensitivity among members of the
human population as well as other
unknowns. Safety is assessed for acute
and chronic dietary risks by comparing
aggregate food and water exposure to
the pesticide to the acute population
adjusted dose (aPAD) and chronic
population adjusted dose (cPAD). The
aPAD and cPAD are calculated by
dividing the POD by all applicable UFs.
Aggregate short-term, intermediate-term,
and chronic-term risks are evaluated by
comparing food, water, and residential
exposure to the POD to ensure that the
margin of exposure (MOE) called for by
the product of all applicable UFs is not
exceeded. This latter value is referred to
as the Level of Concern (LOC).

For non-threshold risks, the Agency
assumes that any amount of exposure
will lead to some degree of risk. Thus,

the Agency estimates risk in terms of the
probability of an occurrence of the
adverse effect greater than that expected
in a lifetime. For more information on
the general principles EPA uses in risk
characterization and a complete
description of the risk assessment
process, see http://www.epa.gov/
pesticides/factsheets/riskassess.htm.

A summary of the toxicological
endpoints for fenamidone used for
human risk assessment can be found at
http://www.regulations.gov in the
document Fenamidone. Human Health
Risk Assessment to Support Section 3
Proposals to Add New Uses on the Root
Vegetable Subgroup 1B (except radish),
Okra, Turnip Greens, Cilantro Leaves,
Grapes Grown East of the Rock
Mountains and Rotational Crop Uses for
Field Corn, Sweet Corn and Soybeans,
page 12 in docket ID number EPA-HQ-
OPP-2008-0458.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to fenamidone, EPA
considered exposure under the
petitioned-for tolerances as well as all
existing fenamidone tolerances in 40
CFR 180.579. EPA assessed dietary
exposures from fenamidone in food as
follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

In estimating acute dietary exposure,
EPA used food consumption
information from the United States
Department of Agriculture (USDA)
1994-1996 and 1998 Nationwide
Continuing Surveys of Food Intakes by
Individuals (CSFII). As to residue levels
in food, EPA assumed that 100% of all
crops with existing or proposed
registrations are treated with
fenamidone and that residues are
present at maximum field trial levels.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the USDA 1994-1996 and 1998
CSFII. As to residue levels in food, EPA
assumed that 100% of all crops with
existing or proposed registrations are
treated with fenamidone and that
residues are present at maximum field
trial levels.

iii. Cancer. Based on the results of
carcinogenicity studies in rats and mice,
EPA classified fenamidone as ‘“not
likely to be carcinogenic to humans;”
therefore, an exposure assessment for

evaluating cancer risk is not needed for
this chemical.

iv. Anticipated residue and percent
crop treated (PCT) information. Section
408(b)(2)(E) of FFDCA authorizes EPA
to use available data and information on
the anticipated residue levels of
pesticide residues in food and the actual
levels of pesticide residues that have
been measured in food. If EPA relies on
such information, EPA must require
pursuant to FFDCA section 408(f)(1)
that data be provided 5 years after the
tolerance is established, modified, or
left in effect, demonstrating that the
levels in food are not above the levels
anticipated. For the present action, EPA
will issue such data call-ins as are
required by FFDCA section 408(b)(2)(E)
and authorized under FFDCA section
408(f)(1). Data will be required to be
submitted no later than 5 years from the
date of issuance of these tolerances.

EPA did not use PCT information in
assessing dietary exposure to
fenamidone.

2. Dietary exposure from drinking
water. The fenamidone residues of
toxicological concern in drinking water
include parent fenamidone and its
degradation products, RPA 412636, RPA
412108, RPA 411639, RPA 413255, RPA
409446, and RPA 410995. The Agency
used screening level water exposure
models in the dietary exposure analysis
and risk assessment for fenamidone and
its degradates in drinking water. These
simulation models take into account
data on the physical, chemical, and fate/
transport characteristics of fenamidone
and its degradates. Further information
regarding EPA drinking water models
used in pesticide exposure assessment
can be found at http://www.epa.gov/
oppefed1/models/water/index.htm.

Based on the Pesticide Root Zone
Model/Exposure Analysis Modeling
System (PRZM/EXAMS) and Screening
Concentration in Ground Water (SCI-
GROW) models, the estimated drinking
water concentrations (EDWCs) of
fenamidone and its degradates for acute
exposures are estimated to be 47.88
parts per billion (ppb) for surface water
and 176 ppb for ground water. The
EDWCs of fenamidone and its
degradates for chronic exposures for
non-cancer assessments are estimated to
be 12.86 ppb for surface water and 176
ppb for ground water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For
acute and chronic dietary risk
assessment, the water concentration
value of 176 ppb was used to assess the
contribution to drinking water.

3. From non-dietary exposure. The
term ‘“‘residential exposure” is used in
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this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).
Fenamidone is not registered for any
specific use patterns that would result
in residential exposure.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”

EPA has not found fenamidone to
share a common mechanism of toxicity
with any other substances, and
fenamidone does not appear to produce
a toxic metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has
assumed that fenamidone does not have
a common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s website at http://
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA safety factor (SF). In applying this
provision, EPA either retains the default
value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
The pre- and postnatal toxicity database
for fenamidone includes rat and rabbit
developmental toxicity studies, a rat
developmental neurotoxicity study
(DNT) and a 2—generation reproduction
toxicity study in rats. No evidence of
increased quantitative or qualitative
susceptibility of rat or rabbit fetuses to
in utero exposure was observed in the
developmental toxicity studies. There
was no developmental toxicity in rabbit
fetuses up to 100 milligrams/kilogram/

day (mg/kg/day), the highest dose tested
(HDT); whereas an increase in absolute
liver weight was observed in the does at
30 and 100 mg/kg/day. Since the liver
was identified as one of the principal
target organs in rodents and dogs, the
occurrence of this finding in rabbits at
30 and 100 mg/kg/day was considered
strong evidence of maternal toxicity. In
the rat developmental study,
developmental toxicity manifested as
decreased fetal body weight and
incomplete fetal ossification in the
presence of maternal toxicity in the
form of decreased body weight and food
consumption at the limit dose (1,000
mg/kg/day). The effects at the limit dose
were comparable between fetuses and
dams. No quantitative or qualitative
evidence of increased susceptibility was
observed in the 2—generation
reproduction study in rats. In that study,
both the parental and offspring LOAELSs
were based on decreased absolute brain
weight in female F; adults and female
F> offspring at 89.2 mg/kg/day. At 438.3
mg/kg/day, parental effects consisted of
decreased body weight and food
consumption, and increased liver and
spleen weight. Decreased pup body
weight was also observed at the same
dose level of 438.3 mg/kg/day. There
were no effects on reproductive
performance up to 438.3 mg/kg/day
(HDT).

The results of the DNT study
indicated an increased susceptibility of
offspring. There was no maternal
toxicity at the HDT (429 mg/kg/day).
Effects in the offspring included
decreased body weight (9-11%) and
body weight gain (8-20%) during pre-
weaning and decreased body weight (4—
6%) during post-weaning at 429 mg/kg/
day (LOAEL). There were no
neurobehavioral effects and no
neuropathological changes at any dose
in the offspring. The concern for the
increased susceptibility observed in the
DNT is low because:

i. Of the lack of neurobehavioral or
neuropathological changes in the
offspring at any dose;

ii. A clear NOAEL for the adverse
effects in the study was identified;

iii. The endpoints used for the various
risk assessment scenarios are much
more sensitive than that of the
decreased bodyweight of the offspring
occurring at almost half the limit-dose
(429 mg/kg/day); and

iv. The NOAELs of 10.4, 5.4 and 2.83
mg/kg/day used for short-term,
intermediate-term and long-term risk
assessments, respectively, are
considerably (9-45 fold) lower than the
offspring NOAEL of 92.3 mg/kg/day in
the DNT.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1X. That decision is
based on the following findings:

i. The toxicity database for
fenamidone is adequate to assess the
pre- and postnatal toxicity of
fenamidone. In accordance with the
revised 40 CFR part 158 Data
Requirements for Pesticides, an
immunotoxicity study (870.7800) is
required for fenamidone. In the absence
of specific immunotoxicity studies, EPA
has evaluated the available fenamidone
toxicity data to determine whether an
additional database uncertainty factor is
needed to account for potential
immunotoxicity. There was no evidence
of adverse effects on the organs of the
immune system in any study with
fenamidone, and fenamidone does not
belong to a class of chemicals (e.g., the
organotins, heavy metals, or
halogenated aromatic hydrocarbons)
that would be expected to be
immunotoxic. Based on these
considerations, EPA does not believe
that conducting immunotoxicity testing
will result in a point of departure lower
than those already selected for
fenamidone; therefore, an additional
database uncertainty factor is not
needed to account for potential
immunotoxicity.

ii. There was no evidence of
neurotoxicity in the subchronic
neurotoxicity study submitted for
fenamidone. There was evidence of
neurotoxicity (urination, staining/
soiling of the anogenital region, mucous
in the feces and unsteady gait in
females) in the acute neurotoxicity
study, and EPA used the NOAEL from
this study to assess acute dietary
exposure. There was also evidence of
neurotoxicity (decreased absolute brain
weights) in the 2—generation rat
reproduction study; however, there was
no indication of increased susceptibility
of offspring with regard to these effects.
Finally, there was no evidence of
neurotoxicity at any dose in the
submitted DNT study. Based on the
results of these studies, EPA concluded
that there is no need for additional UFs
to account for neurotoxicity.

iii. There is no evidence that
fenamidone results in increased
susceptibility in in utero rats or rabbits
in the prenatal developmental studies or
in offspring in the 2—generation
reproduction study. Although there is
evidence of increased quantitative
susceptibility in the DNT study, the
degree of concern is low and the Agency
did not identify any residual
uncertainties after establishing toxicity
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endpoints and traditional UFs to be
used in the risk assessment of
fenamidone.

iv. There are no residual uncertainties
identified in the exposure databases.
The dietary food exposure assessments
were performed based on reliable data
from residue field trials and assuming
100 PCT. EPA made conservative
(protective) assumptions in the ground
and surface water modeling used to
assess exposure to fenamidone in
drinking water. Residential exposure is
not expected from the existing and new
uses of fenamidone. These assessments
will not underestimate the exposure and
risks posed by fenamidone.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic pesticide exposures are safe by
comparing aggregate exposure estimates
to the aPAD and cPAD. The aPAD and
cPAD represent the highest safe
exposures, taking into account all
appropriate SFs. EPA calculates the
aPAD and cPAD by dividing the POD by
all applicable UFs. For linear cancer
risks, EPA calculates the probability of
additional cancer cases given the
estimated aggregate exposure. Short-
term, intermediate-term, and chronic-
term risks are evaluated by comparing
the estimated aggregate food, water, and
residential exposure to the POD to
ensure that the MOE called for by the
product of all applicable UFs is not
exceeded.

1. Acute risk. An acute aggregate risk
assessment takes into account exposure
estimates from acute dietary
consumption of food and drinking
water. Using the exposure assumptions
discussed in this unit for acute
exposure, the acute dietary exposure
from food and water to fenamidone will
occupy 5% of the aPAD for children, 1
to 2 years old, the population group
receiving the greatest exposure.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to fenamidone
from food and water will utilize 88% of
the cPAD for children, 1 to 2 years old,
the population group receiving the
greatest exposure. There are no
residential uses for fenamidone.

3. Short-term and intermediate-term
risk. Short-term and intermediate-term
aggregate exposure take into account
short-term or intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).
Fenamidone is not registered for any use
patterns that would result in residential
exposure. Therefore, the short-term or

intermediate-term aggregate risk is the
sum of the risk from exposure to
fenamidone through food and water and
will not be greater than the chronic
aggregate risk.

4. Aggregate cancer risk for U.S.
population. Fenamidone is classified as
“not likely to be carcinogenic to
humans” and is, therefore, not expected
to pose a cancer risk.

5. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to fenamidone
residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodology
(liquid chromatographic method
coupled with tandem mass spectrum
detection (LC/MS/MS)) is available to
enforce the tolerance expression. The
method may be requested from: Chief,
Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905; e-
mail address: residuemethods@epa.gov.

B. International Residue Limits

There are no Codex, Canadian or
Mexican MRLs (maximum residue
levels) for residues of fenamidone in or
on any of the commodities requested in
these petitions.

C. Revisions to Petitioned-for Tolerances

EPA has revised the commodity terms
and/or tolerance levels for several
commodities. EPA revised the
commodity terms proposed by IR—4 as
“vegetables, root, except sugar beet,
subgroup 1B, except radish”;
“coriander, leaves”’; and “‘turnip,
leaves” to read ‘‘vegetable, root, except
sugar beet, subgroup 1B, except radish”’;
“cilantro, leaves”; and “turnip, greens”’;
and determined that separate tolerances
were needed for stover from field and
sweet corn (i.e., “corn, field, stover” and
“corn, sweet, stover”) to agree with the
Food and Feed Vocabulary. EPA revised
the tolerance level for ‘“vegetable, root,
except sugar beet, subgroup 1B, except
radish”” from 0.2 ppm to 0.15 ppm to
agree with the existing tolerance on
carrot, the representative commodity on
which the proposed tolerance was
based. EPA revised the tolerances for
““corn, field, forage” from 0.50 ppm to
0.25 ppm”’; “corn, field, stover” from
0.35 ppm to 0.40 ppm; “corn, sweet,
stover” from 0.35 ppm to 0.20 ppm;
‘““soybean, forage” from 0.20 ppm to 0.15
ppm; and “soybean, hay” from 0.20

ppm to 0.25 based on analyses of field
trial data using the Agency’s Tolerance
Spreadsheet in accordance with the
Agency’s Guidance for Setting Pesticide
Tolerances Based on Field Trial Data.

V. Conclusion

Therefore, tolerances are established
for residues of fenamidone,
4H-Imidazol-4-one, 3,5-dihydro-5-
methyl-2-(methylthio)-5-phenyl-3-
(phenylamino)-, (S)-, on cilantro, leaves
at 60 ppm; okra at 3.5 ppm; turnip,
greens at 55 ppm; and vegetable, root,
except sugar beet, subgroup 1B, except
radish at 0.15 ppm; a tolerance with
regional registration is established for
residues of fenamidone in or on grape
at 1.0 ppm; and tolerances are
established for combined residues of
fenamidone and its metabolite RPA
717879 in or on corn, field, forage at
0.25 ppm; corn, field, grain at 0.02 ppm;
corn, field, stover at 0.40 ppm; corn,
sweet, forage at 0.15 ppm; corn, sweet,
kernel plus cob with husks removed at
0.02 ppm; corn, sweet, stover at 0.20
ppm; soybean, forage at 0.15 ppm;
soybean, hay at 0.25 ppm; and soybean,
seed at 0.02 ppm. The existing
permanent and time-limited tolerances
on carrot are removed, since residues on
carrots will be covered by the new
tolerance on vegetable, root, except
sugar beet, subgroup 1B, except radish.

VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).
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Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Public Law 104—4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note).

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,

Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: July 1, 2009.
G. Jeffery Herndon,
Acting Director, Registration Division, Office
of Pesticide Programs.
m Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.579 paragraph (a)(1)
table is amended by removing the
commodities “carrot” and “‘grape
(imported)” and adding the following
commodities; by removing and
reserving paragraph (b); by revising
paragraph (c); and by adding the
following commodities to the table in
paragraph (d) to read as follows:

§180.579 Fenamidone; tolerances for
residues.

(a) General. (1) * * *

Commodity Parts per million
Cilantro, leaves ............... 60
(O] (- PR 35
Turnip, greens ................ 55
Vegetable, root, except

sugar beet, subgroup
1B, except radish ........ 0.15
* * * * *

(b) Section 18 emergency exemptions.
[Reserved]

(c) Tolerances with regional
registrations. A tolerance with regional
registration as defined in §180.1(m) is
established for residues of fenamidone,
4H-Imidazol-4-one, 3,5-dihydro-5-
methyl-2-(methylthio)-5-phenyl-3-
(phenylamino)-, (S)-, in or on the
following commodity:

Commodity Parts per million

1.0

1 Applicable to grapes grown East of the
Rocky Mountains.

(d) Indirect or inadvertent residues. *

* %

Commodity Parts per million

0.25
0.02
0.40
0.15

Corn, field, forage ...
Corn, field, grain

Corn, field, stover
Corn, sweet, forage

Commodity Parts per million

Corn, sweet, kernel plus
cob with husks re-

moved .....cocoeeeeneeenenne 0.02
Corn, sweet, stover . 0.20
Soybean, forage ............. 0.15
Soybean, hay .................. 0.25

0.02

Soybean, seed ................

* * * *

[FR Doc. E9-16817 Filed 7-14—09; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 745
[EPA-HQ-OPPT-2005-0049; FRL-8422-7]
RIN 2070-AJ48

Lead; Minor Amendments to the
Renovation, Repair, and Painting
Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is issuing a final rule
making two minor revisions to the final
Lead Renovation, Repair, and Painting
Program (RRP) rule that published in
the Federal Register on April 22, 2008.
First, this final rule requires accredited
providers of renovator or dust sampling
technician training to submit post-
course notifications, including digital
photographs of each successful trainee,
to EPA. The 2008 rule establishes
accreditation, training, certification, and
recordkeeping requirements as well as
work practice standards on persons
performing renovations for
compensation in most pre-1978 housing
and child-occupied facilities. The post-
course notification requirement,
designed to supply important
information for EPA’s compliance
monitoring efforts, was inadvertently
omitted from the final RRP rule’s
regulatory text. In addition, this final
rule removes the requirement for
accredited lead-based paint activities
training providers—those who provide
inspector, risk assessor, project
designer, and abatement supervisor and
worker training—to submit to EPA a
digital photograph of each successful
trainee along with their post-course
notifications. That requirement,
inadvertently imposed as part of the
final RRP rule, is unnecessary because
EPA already receives photographs of
these individuals through other means.

DATES: This final rule is effective July
15, 2009.
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ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPPT-2005-0049. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPPT
Docket. The OPPT Docket is located in
the EPA Docket Center (EPA/DC) at Rm.
3334, EPA West Bldg., 1301
Constitution Ave., NW., Washington,
DC. The EPA/DC Public Reading Room
hours of operation are 8:30 a.m. to 4:30
p-m., Monday through Friday, excluding
Federal holidays. The telephone number
of the EPA/DC Public Reading Room is
(202) 566—1744, and the telephone
number for the OPPT Docket is (202)
566—0280. Docket visitors are required
to show photographic identification,
pass through a metal detector, and sign
the EPA visitor log. All visitor bags are
processed through an X-ray machine
and subject to search. Visitors will be
provided an EPA/DC badge that must be
visible at all times in the building and
returned upon departure.

FOR FURTHER INFORMATION CONTACT: For
general information contact: Colby
Lintner, Regulatory Coordinator,
Environmental Assistance Division
(7408M), Office of Pollution Prevention
and Toxics, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460—0001; telephone
number: (202) 554—1404; e-mail address:
TSCA-Hotline@epa.gov.

For technical information contact:
Cindy Wheeler, National Program
Chemicals Division, Office of Pollution
Prevention and Toxics, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001; telephone number: (202) 566—
0484; e-mail address:
wheeler.cindy@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Does this Action Apply to Me?

You may be potentially affected by
this action if you provide or plan to
provide training in lead-safe building
renovation work practices or training for
dust sampling technicians. Potentially
affected entities may include, but are
not limited to:

o Other technical and trade schools
(NAICS code 611519), e.g., training
providers.

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the technical person listed under FOR
FURTHER INFORMATION CONTACT.

II. What Action is the Agency Taking?

A. Introduction

In the Federal Register of April 22,
2008 (73 FR 21692) (FRL-8355-7),
under the authority of sections
402(c)(3), 404, 406, and 407 of the Toxic
Substances Control Act (TSCA), EPA
issued its final RRP rule (Ref. 1). The
final RRP rule, codified in 40 CFR part
745, subparts E, L, and Q, addresses
lead-based paint hazards created by
renovation, repair, and painting
activities that disturb lead-based paint
in target housing and child-occupied
facilities.

“Target housing” is defined in TSCA
section 401 as any housing constructed
before 1978, except housing for the
elderly or persons with disabilities
(unless any child under age 6 resides or
is expected to reside in such housing) or
any 0-bedroom dwelling. The final RRP
rule defines a “child-occupied facility”
as a building, or a portion of a building,
constructed prior to 1978, visited
regularly by the same child, under 6
years of age, on at least 2 different days
within any week (Sunday through
Saturday period), provided that each
day’s visit lasts at least 3 hours and the
combined weekly visits last at least 6
hours, and the combined annual visits
last at least 60 hours. Child-occupied
facilities may be located in public or
commercial buildings or in target
housing.

The final RRP rule establishes
requirements for training renovators,
other renovation workers, and dust
sampling technicians; for certifying
renovators, dust sampling technicians,
and renovation firms; for accrediting
providers of renovation and dust
sampling technician training; for
renovation work practices; and for
recordkeeping. Interested States,
Territories, and Indian Tribes may apply
for and receive authorization to
administer and enforce all of the

elements of the new renovation
requirements. More information on the
final RRP rule may be found in the
Federal Register document announcing
the final RRP rule (Ref. 1) or on EPA’s
website at http://www.epa.gov/lead/
pubs/renovation.htm.

Many provisions of the final RRP rule
were derived from the existing lead-
based paint activities regulations at 40
CFR part 745, subpart L (Ref. 2). These
existing regulations were promulgated
in 1996 under TSCA section 402(a),
which defines lead-based paint
activities in target housing as
inspections, risk assessments, and
abatements. The 1996 regulations cover
lead-based paint activities in target
housing and child-occupied facilities,
along with limited screening activities
called lead hazard screens. These
regulations established an accreditation
program for training providers and a
certification program for individuals
and firms performing these activities.
Training course accreditation and
individual certification was made
available in five disciplines: Inspector,
risk assessor, project designer,
abatement supervisor, and abatement
worker. In addition, these lead-based
paint activities regulations established
work practice standards and
recordkeeping requirements for lead-
based paint activities in target housing
and child-occupied facilities.

A 2004 amendment to the lead-based
paint activities regulations established
notification procedures for certified
professionals conducting lead-based
paint abatement activities, and
accredited training programs providing
lead-based paint activities courses (Ref.
3). Since the effective date of the 2004
amendment, accredited training
programs have been required to notify
EPA before providing initial or refresher
lead-based paint activities training
courses and again following completion
of these training courses. Both
notifications must include information
about the course, while the post-course
notification also must include
identifying information on the
successful trainees. These notification
requirements were designed to facilitate
compliance monitoring by EPA.

The final RRP rule created two new
training disciplines in the field of lead-
based paint: Renovator and dust
sampling technician. Persons who
successfully complete renovator training
from an accredited training provider are
certified renovators, who are
responsible for ensuring that
renovations to which they are assigned
are performed in compliance with the
work practice requirements set out in 40
CFR 745.85. Persons who successfully
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complete dust sampling technician
training from an accredited training
provider are certified dust sampling
technicians, who may be called upon to
collect optional dust samples after
renovations have been completed.

While the training disciplines, the
work practice standards, and the
recordkeeping requirements of the final
RRP rule differ from those established in
the lead-based paint activities
regulations, EPA determined that the
accreditation requirements imposed on
persons providing lead-based paint
activities training would also be
effective for persons providing
renovation training. Therefore, the final
RRP rule amended 40 CFR 745.225 to
cover persons who provide or wish to
provide renovation training for the
purposes of the final RRP rule.

As amended by the final RRP rule, 40
CFR 745.225 requires training providers
who wish to provide lead-based paint
activities or renovation training for the
purposes of EPA’s lead-based paint
programs to be accredited by EPA. The
requirements for each course of study
are described in detail at 40 CFR
745.225 as are the operational
requirements for training programs and
the process for obtaining accreditation.

As EPA began the process of
implementing the final RRP rule, EPA
discovered several minor omissions
from the regulatory text. Because these
omissions could have an impact on
EPA’s ability to monitor compliance
with the RRP rule provisions, EPA
issued a proposal (the “2009 Proposal”)
on April 22, 2009 (74 FR 18330) (FRL-
8405-3) to amend the final RRP rule to
address these omissions (Ref. 4). EPA
received one public comment on the
proposal.

The commenter was generally
supportive of this action, while
suggesting other changes that EPA
should consider for the RRP program.
The commenter expressed concerns
about the overall emphasis on
administration requirements which,
according to the commenter, merely
indirectly addressed environmental and
health issues. Specifically, the
commenter made the following
suggestions: (1) Reduce the size of the
photographic identification cards and
require more resilient cards; (2) develop
a tiered system of on-the-job training to
easily verify the level of training or
experience each worker has had; (3)
clarify rules designed to protect workers
from a increased risk of lead exposure;
(4) require a certified renovator to report
homes that house children or pregnant
woman and that have not gone through
lead-based paint abatement procedures;
and (5) impose stricter penalties for

non-compliance. These comments
addressed issues beyond the scope of
this rulemaking. EPA’s detailed
response to the commenter’s suggestions
and questions can be found in the
rulemaking docket for this action (Ref.
5).

B. This Final Rule

This final rule makes two minor
amendments to the final RRP rule.
These amendments affect the
notification requirements for accredited
providers of renovation and lead-based
paint activities training.

1. Post-course notifications. As
discussed in the preamble to the 2009
Proposal, the regulatory text of the final
RRP rule inadvertently omitted a
requirement for accredited providers of
renovation training to provide
notification to EPA after each training
course the provider delivers (Ref. 4).
This final rule amends 40 CFR
745.225(c)(14) to require post-course
notifications from accredited providers
of renovator or dust sampling technician
training. This amendment also includes
conforming changes to 40 CFR
745.225(c)(14)(iii) to include the correct
name of the sample post-course
notification form and to make it clear
that all methods of post-course
notification are available to both
renovation training providers and lead-
based paint activities training providers.
As amended, 40 CFR 745.225(c)(14)
now requires renovation training
providers to notify EPA, no later than 10
business days following course
completion. This notification must
include the training provider’s name,
address, and accreditation number; the
course discipline and type; the date the
course was provided and, for each
student, the name, address, date of
birth, course completion certificate
number, course test score, and a digital
photograph of the student. The
notification must be signed by the
training manager.

2. Digital photographs of lead-based
paint activities trainees. The final RRP
rule amended 40 CFR 745.225(c)(14) to
require training providers to submit
digital photographs of each student as
part of their post-course notifications.
As discussed in the 2009 Proposal,
language limiting the requirement to
accredited providers of renovator or
dust sampling technician training
courses was inadvertently omitted from
the final RRP rule (Ref. 4). EPA did not
intend for the requirement to apply to
accredited providers of lead-based paint
activities (inspector, risk assessor,
project designer, and abatement
supervisor and worker) training
because, as part of the individual

certification application process, EPA
already receives photographs from
individual certification candidates at or
about the time that the individuals
complete their training. Therefore, this
final rule amends 40 CFR
745.225(c)(14)(ii)(D)(6) to limit the
digital photograph requirement to
accredited renovation training
providers.

C. Effective Date

In the 2009 Proposal, EPA proposed
to make this final rule immediately
effective to minimize the impact that
these inadvertent omissions will have
on the regulated community, the public,
and the Agency. In the preamble to the
2009 Proposal, EPA discussed the
potential effect of a delay in finalizing
the post-course notification
requirements, and proposed to find that,
under the Administrative Procedure Act
(APA), 5 U.S.C. 553(d)(3), good cause
exists to dispense with the 30-day delay
in the effective date of this final rule
(Ref. 4). For the reasons explained in the
preamble to the proposal, EPA now
finds good cause does exist to dispense
with the 30—day delay in the effective
date. EPA received no comment on this
aspect of the proposal. Therefore, this
final rule takes effect immediately upon
publication in the Federal Register.
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IV. Statutory and Executive Order
Reviews

A. Executive Order 12866

Under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993)
it has been determined that this is not
a “significant regulatory action” subject
to review by the Office of Management
and Budget (OMB). However, the costs
of the requirement that accredited
renovator and dust sampling technician
training providers submit post-course
notifications were accounted for in the
ICR addendum prepared for the final
RRP rule (Ref. 6). Those costs were
estimated to be $347,720 in the first year
that the post-course notification
requirement is in effect, $67,896 in the
second year, and $67,489 in the third
year. The costs for these providers to
take a digital photograph of each
trainee, include it in the trainee’s course
completion certificate, and forward it to
EPA were estimated to be $2 per trainee
in the economic analysis for the final
RRP rule (Ref. 7). The economic analysis
for the final RRP rule also estimated that
there would be 235,916 trainees in the
first year that the accreditation and
training requirements are in effect,
78,316 in the second year, and 77,995 in
the third year. This results in an
estimated cost for the digital photograph
requirement of $471,832 in the first
year, $156,632 in the second year, and
$155,990 in the third year.

The costs for accredited lead-based
paint activities training providers to
take digital photographs of successful
trainees and submit them to EPA were
not directly estimated, because EPA did
not intend to impose this requirement.
However, these costs can be calculated
using the $2 per trainee figure along
with the annual number of lead-based
paint activities certification and re-
certification applications received by
EPA that was estimated for an economic
analysis prepared for a separate
rulemaking (Ref. 8). That economic
analysis estimated that EPA would
receive, on an annual basis, 1,534
certification applications and 626 re-
certification applications. This results in
an estimated annual cost for the digital
photograph requirement for accredited
lead-based paint activities training
providers of $4,320. Because this final
rule eliminates the digital photograph
requirement for accredited lead-based
paint activities training providers, this
amount represents a cost savings.

B. Paperwork Reduction Act

This regulatory action does not
contain any information collection
requirements that require additional
approval by OMB under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq. The information collection
referenced in this final rule (i.e., the
post-course notification requirement in
40 CFR 745.225) has already been
approved by OMB under control
number 2070-0155 (EPA ICR # 1715.10)
(Ref. 6). EPA does not believe that this
final rule has any impact on the existing
burden estimate or collection
description, such that additional
approval by OMB is necessary.

Burden under PRA means the total
time, effort, or financial resources
expended by persons to generate,
maintain, retain, disclose or provide
information to or for a Federal agency.
This includes the time needed to review
instructions; develop, acquire, install,
and utilize technology and systems for
the purposes of collecting, validating,
and verifying information, processing
and maintaining information, and
disclosing and providing information;
adjust the existing ways to comply with
any previously applicable instructions
and requirements; train personnel to be
able to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations codified
in 40 CFR chapter I, after appearing in
the preamble of the final rule, are listed
in 40 CFR part 9, are displayed either
by publication in the Federal Register
or by other appropriate means, such as
on the related collection instrument or
form, if applicable.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
APA or any other statute unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small organizations, and small
governmental jurisdictions.

For purposes of assessing the impacts
of this final rule on small entities, small
entity is defined in accordance with
section 601 of RFA as:

1. A small business as defined by the
Small Business Administration’s (SBA)
regulations at 13 CFR 121.201.

2. A small governmental jurisdiction
that is a government of a city, county,
town, school district, or special district
with a population of less than 50,000.

3. A small organization that is any
not-for-profit enterprise which is
independently owned and operated and
is not dominant in its field.

The impacts of the post-course
notification requirement on small
entities who become accredited to
provide renovator or dust sampling
technician training courses were
specifically addressed and accounted
for during the development of the final
RRP rule. As provided for in section 605
of RFA, the post-course notification
requirements being promulgated in this
final rule are so closely related to the
final RRP rule that EPA considers them
and the analysis prepared and the other
actions taken by EPA in connection
with the final RRP rule to be one rule
for the purposes of sections 603 and 604
of RFA. Accordingly, in order to avoid
duplicative action, EPA is relying on the
analysis EPA prepared for the final RRP
rule as well as the other actions that
EPA took in developing the final RRP
rule to satisfy its obligations under RFA
for this final rule.

A description of the Agency’s
activities pursuant to RFA is found in
the preamble to the final RRP rule (Ref.
1 at 21752). Specifically, pursuant to
section 603 of RFA, EPA prepared an
initial regulatory flexibility analysis
(IRFA) for the proposed RRP rule and
convened a Small Business Advocacy
Review Panel to obtain advice and
recommendations of representatives of
the regulated small entities on a range
of issues, including training provider
accreditation. As required by section
604 of RFA, the Agency also prepared
a final regulatory flexibility analysis
(FRFA) for the final RRP rule. The post-
course notification requirements being
promulgated in this final rule were
included in costs analyzed in the IRFA
and the FRFA for the final RRP rule.
The FRFA also addressed the issues
raised by public comments on the IRFA.
As part of that analysis, EPA determined
that including a digital photograph in
the notification would not be an added
cost to training providers because the
cost would be recouped as part of the
fee charged for the course. Thus, this
requirement would not have a
significant impact on any training
providers. Accordingly, the impacts of
the post-course notification
requirements on small entities that
become accredited to provide renovator
or dust sampling technician training
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courses have been adequately addressed
for purposes of RFA.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and Tribal governments and the private
sector. Under section 202 of UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and Tribal governments, in the
aggregate, or to the private sector, of
$100 million or more in any 1 year.
Before promulgating an EPA rule for
which a written statement is needed,
section 205 of UMRA generally requires
EPA to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
most cost-effective, or least burdensome
alternative that achieves the objectives
of the rule. The provisions of section
205 of UMRA do not apply when they
are inconsistent with applicable law.
Moreover, section 205 of UMRA allows
EPA to adopt an alternative other than
the least costly, most cost-effective, or
least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including Tribal
governments, it must have developed
under section 203 of UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

Under Title IT of UMRA, EPA has
determined that this final rule does not
contain a Federal mandate that may
result in expenditures that exceed the
inflation-adjusted UMRA threshold of
$100 million by State, local, or Tribal
governments or the private sector in any
1 year. In addition, this final rule does
not contain a significant Federal
intergovernmental mandate as described
by section 203 of UMRA nor does it
contain any regulatory requirements
that might significantly or uniquely
affect small governments.

E. Executive Order 13132

Pursuant to Executive Order 13132,
entitled Federalism (64 FR 43255,
August 10, 1999), EPA has determined
that this final rule does not have
“federalism implications,” because it
will not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government, as
specified in Executive Order 13132.
Thus, Executive Order 13132 does not
apply to this final rule. Nevertheless, in
the spirit of the objectives of this
Executive Order, and consistent with
EPA policy to promote communications
between the Agency and State and local
governments, EPA consulted with
representatives of State and local
governments during the rulemaking
process for the RRP rule. These
consultations are as described in the
preamble to the 2006 RRP proposed rule
(Ref. 9).

F. Executive Order 13175

As required by Executive Order
13175, entitled Consultation and
Coordination with Indian Tribal
Governments (59 FR 22951, November
9, 2000), EPA has determined that this
final rule does not have tribal
implications because it will not have
substantial direct effects on Tribal
governments, on the relationship
between the Federal Government and
the Indian Tribes, or on the distribution
of power and responsibilities between
the Federal Government and Indian
Tribes, as specified in the Executive
Order. Thus, Executive Order 13175
does not apply to this final rule.
Although Executive Order 13175 does
not apply to this final rule, EPA
consulted with Tribal officials and
others by discussing potential
renovation regulatory options at several
national lead program meetings hosted
by EPA and other interested Federal
agencies.

G. Executive Order 13045

Executive Order 13045, entitled
Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997) does
not apply to this final rule because it is
not an “‘economically significant
regulatory action” as defined by
Executive Order 12866. While the
environmental health or safety risk
addressed by the RRP rule does have a
disproportionate effect on children, this
final rule merely covers administrative
requirements for accredited training

providers and does not directly address
environmental health or safety risks.
EPA has evaluated the environmental
health or safety effects of renovation,
repair, and painting projects on
children. Various aspects of this
evaluation are discussed in the
preamble to the proposed RRP rule (Ref.
9). The primary purpose of the final RRP
rule is to minimize exposure to lead-
based paint hazards created during
renovation, repair, and painting
activities in housing where children
under age 6 reside and in housing or
other buildings frequented by children
under age 6. In the absence of the final
RRP rule, adequate work practices are
not likely to be employed during
renovation, repair, and painting
activities. EPA’s analysis indicates that
there will be approximately 1.4 million
children under age 6 affected by the
final RRP rule. These children are
projected to receive considerable
benefits due to the final RRP rule.

H. Executive Order 13211

This final rule is not a “‘significant
energy action” as defined in Executive
Order 13211, entitled Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) because it is not likely to have
any adverse effect on the supply,
distribution, or use of energy.

I. National Technology Transfer and
Advancement Act

This regulatory action does not
involve any technical standards that
would require Agency consideration of
voluntary consensus standards pursuant
to section 12(d) of the National
Technology Transfer and Advancement
Act 0f 1995 (NTTAA), Public Law 104—
113, 12(d) (15 U.S.C. 272 note). Section
12(d) of NTTAA directs EPA to use
voluntary consensus standards in its
regulatory activities unless to do so
would be inconsistent with applicable
law or otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures,
business practices) that are developed or
adopted by voluntary consensus
standards bodies. NTTAA requires EPA
to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

J. Executive Order 12898

Executive Order 12898, entitled
Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations (59 FR 7629, February 16,
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1994) establishes Federal executive
policy on environmental justice. Its
main provision directs Federal agencies,
to the greatest extent practicable and
permitted by law, to make
environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

While EPA has not assessed the
potential impact of this final rule on
minority and low-income populations,
EPA did assess the potential impact of
the final RRP rule as a whole. As a result
of the final RRP rule assessment,
contained in the economic analysis for
the final RRP rule, EPA has determined
that the final RRP rule will not have
disproportionately high and adverse
human health or environmental effects
on minority or low-income populations
because it increases the level of
environmental protection for all affected
populations without having any
disproportionately high and adverse
human health or environmental effects
on any population, including any
minority or low-income population (Ref.
7).

IV. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This rule is not a “‘major rule”
as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 745

Environmental protection, Child-
occupied facility, Housing renovation,
Lead, Lead-based paint, Renovation,
Reporting and recordkeeping
requirements.

Dated: July 7, 2009.
Lisa Jackson,
Administrator.

m Therefore, 40 CFR chapter I is
amended as follows:

PART 745—[AMENDED]

m 1. The authority citation for part 745
continues to read as follows:

Authority: 15 U.S.C. 2605, 2607, 2681—
2692 and 42 U.S.C. 4852d.

m 2. Section 745.225 is amended by
revising paragraphs (c)(14) introductory
text, (c)(14)(i), (c)(14)(ii)(D) (6), and
(c)(14)(iii) to read as follows:

§ 745.225 Accreditation of training
programs: target housing and child-
occupied facilities.

* * * * *

(C] * * *

(14) The training manager must
provide notification following
completion of renovator, dust sampling
technician, or lead-based paint activities
courses.

(i) The training manager must provide
EPA notification after the completion of
any renovator, dust sampling
technician, or lead-based paint activities
course. This notice must be received by
EPA no later than 10 business days
following course completion.

(ii) * * *

(D) * * *

(6) For renovator or dust sampling
technician courses only, a digital
photograph of the student.

*

* * * *

(iii) Notification must be
accomplished using any of the following
methods: Written notification, or
electronically using the Agency’s
Central Data Exchange (CDX). Written
notification following training courses
can be accomplished by using either the
sample form, entitled Post-Training
Notification or a similar form containing
the information required in paragraph
(c)(14)(ii) of this section. All written
notifications must be delivered by U.S.
Postal Service, fax, commercial delivery
service, or hand delivery (persons
submitting notification by U.S. Postal
Service are reminded that they should
allow 3 additional business days for
delivery in order to ensure that EPA
receives the notification by the required
date). Instructions and sample forms can
be obtained from the NLIC at 1-800—
424-LEAD (5323), or on the Internet at
http://www.epa.gov/lead.

* * * * *

[FR Doc. E9—-16814 Filed 7-14—09; 8:45 am]
BILLING CODE 6560-50-S

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 09-1495; MB Docket No. 09—71; RM—
11533]

Television Broadcasting Services; St.
Paul, MN

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission grants a
petition for rulemaking filed by Twin
Cities Public Television, Inc., the
permittee of KTCI-TV, post-transition
digital channel *26, St. Paul, Minnesota,
requesting the substitution of DTV
channel *23 for channel *26 at St. Paul.
DATES: This rule is effective July 15,
2009.

FOR FURTHER INFORMATION CONTACT:
Joyce L. Bernstein, Media Bureau, (202)
418-1600.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 09-71,
adopted June 30, 2009, and released July
1, 2009. The full text of this document
is available for public inspection and
copying during normal business hours
in the FCC’s Reference Information
Center at Portals II, CY-A257, 445 12th
Street, SW., Washington, DC 20554.
This document will also be available via
ECFS (http://www.fcc.gov/cgb/ecfs/).
(Documents will be available
electronically in ASCII, Word 97, and/
or Adobe Acrobat.) This document may
be purchased from the Commission’s
duplicating contractor, Best Copy and
Printing, Inc., 445 12th Street, SW.,
Room CY-B402, Washington, DC 20554,
telephone 1-800-478-3160 or via e-mail
http://www.BCPIWEB.com. To request
this document in accessible formats
(computer diskettes, large print, audio
recording, and Braille), send an e-mail
to fec504@fcc.gov or call the
Commission’s Consumer and
Governmental Affairs Bureau at (202)
418-0530 (voice), (202) 418—0432
(TTY). This document does not contain
information collection requirements
subject to the Paperwork Reduction Act
of 1995, Public Law 104—13. In addition,
therefore, it does not contain any
information collection burden “for
small business concerns with fewer than
25 employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4). Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

The Commission will send a copy of
this Report and Order in a report to be
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sent to Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

List of Subjects in 47 CFR Part 73
Television, Television broadcasting.

m For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR Part 73 as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.622 [Amended]

m 2. Section 73.622(i), the Post-
Transition Table of DTV Allotments
under Minnesota, is amended by adding
DTV channel *23 and removing DTV
channel *26 at St. Paul.

Federal Communications Commission.

Clay C. Pendarvis,

Associate Chief, Video Division, Media
Bureau.

[FR Doc. E9—-16871 Filed 7-14-09; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Parts 202, 212, and 234
RIN 0750-AG23

Defense Federal Acquisition
Regulation Supplement; Acquisition of
Commercial Items (DFARS Case 2008-
D011)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Interim rule with request for
comments.

SUMMARY: DoD has issued an interim
rule amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to implement Sections 805 and
815 of the National Defense
Authorization Act for Fiscal Year 2008.
The rule specifies the conditions under
which a time-and-materials or labor-
hour contract may be used for the
acquisition of commercial items. In
addition, the rule addresses the
conditions under which major weapon
systems and subsystems may be treated
as commercial items.

DATES: Effective date: July 15, 2009.

Comment date: Comments on the
interim rule should be submitted in
writing to the address shown below on
or before September 14, 2009, to be
considered in the formation of the final
rule.

ADDRESSES: You may submit comments,
identified by DFARS Case 2008-D011,
using any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

o E-mail: dfars@osd.mil. Include
DFARS Case 2008-D011 in the subject
line of the message.

e Fax:703-602-7887.

e Mail: Defense Acquisition
Regulations System, Attn: Ms. Angie
Sawyer, OUSD (AT&L) DPAP (DARS),
IMD 3D139, 3062 Defense Pentagon,
Washington, DC 20301-3062.

e Hand Delivery/Courier: Defense
Acquisition Regulations System, Crystal
Square 4, Suite 200A, 241 18th Street,
Arlington, VA 22202-3402.

Comments received generally will be
posted without change to http://
www.regulations.gov, including any
personal information provided.

FOR FURTHER INFORMATION CONTACT: Ms.
Angie Sawyer, 703—602—-8384.

SUPPLEMENTARY INFORMATION:
A. Background

This interim rule implements
Sections 805 and 815 of the National
Defense Authorization Act for Fiscal
Year 2008 (Pub. L. 110-181). Section
805 specifies the types of commercial
item acquisitions for which time-and-
materials and labor-hour contracts may
be used. Section 815 addresses the
situations under which major weapon
systems, subsystems of major weapon
systems, and components and spare
parts for major weapon systems may be
acquired using procedures established
for the acquisition of commercial items.
In addition, Section 815 requires DoD to
modify its regulations to clarify that the
terms ‘““general public”” and ‘“non-
governmental entities,” with regard to
sales of commercial items, do not
include the Federal Government or a
State, local, or foreign government.

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993.

B. Regulatory Flexibility Act

DoD does not expect this rule to have
a significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because the rule reinforces existing
requirements for the appropriate use of

commercial acquisition procedures and
for ensuring that contract prices are fair
and reasonable. Therefore, DoD has not
performed an initial regulatory
flexibility analysis. DoD invites
comments from small businesses and
other interested parties. DoD also will
consider comments from small entities
concerning the affected DFARS subparts
in accordance with 5 U.S.C. 610. Such
comments should be submitted
separately and should cite DFARS Case
2008-D011.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply, because the rule does not
impose any information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

D. Determination to Issue an Interim
Rule

A determination has been made under
the authority of the Secretary of
Defense, that urgent and compelling
reasons exist to publish an interim rule
prior to affording the public an
opportunity to comment. This interim
rule implements Sections 805 and 815
of the National Defense Authorization
Act for Fiscal Year 2008 (Pub. L. 110—
181). Section 805 requires DoD to
modify its acquisition regulations to
ensure that time-and-materials and
labor-hour contracts are used for
commercial items only under certain
specified circumstances. Section 815
limits the conditions under which major
weapon systems, subsystems of major
weapon systems, and components and
spare parts of major weapon systems
may be treated as commercial items and
acquired under procedures established
for the acquisition of commercial items.
In addition, Section 815 requires DoD to
modify its regulations on the acquisition
of commercial items to clarify that the
terms “general public”” and “non-
governmental entities” do not include
the Federal Government or a State,
local, or foreign government. Comments
received in response to this interim rule
will be considered in the formation of
the final rule.

List of Subjects in 48 CFR Parts 202,
212, and 234

Government procurement.

Michele P. Peterson,

Editor, Defense Acquisition Regulations
System.

m Therefore, 48 CFR Parts 202, 212, and
234 are amended as follows:

m 1. The authority citation for 48 CFR
Parts 202, 212, and 234 continues to
read as follows:
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Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 202—DEFINITIONS OF WORDS
AND TERMS

m 2. Section 202.101 is amended by
adding a definition of General public
and non-governmental entities in
alphabetical order to read as follows:

202.101 Definitions.
* * * * *

General public and non-governmental
entities, as used in the definition of
commercial item at FAR 2.101, do not
include the Federal Government or a
State, local, or foreign government (Pub.
L. 110-181, Section 815(b)).

* * * * *

PART 212—ACQUISITION OF
COMMERCIAL ITEMS

m 3. Section 212.207 is added to read as
follows:

212.207 Contract type.

(b) In accordance with Section 805 of
the National Defense Authorization Act
for Fiscal Year 2008 (Pub. L. 110-181),
use of time-and-materials and labor-
hour contracts for the acquisition of
commercial items is authorized only for
the following:

(i) Services acquired for support of a
commercial item.

(ii) Emergency repair services.

(iii) Any other commercial services
only to the extent that the head of the
agency concerned approves a written
determination by the contracting officer
that—

(A) The services to be acquired are
commercial;

(B) If the services to be acquired are
subject to FAR 15.403-1(c)(3)(ii), the
offeror of the services has submitted
sufficient information in accordance
with that subsection;

(C) Such services are commonly sold
to the general public through use of
time-and-materials or labor-hour
contracts; and

(D) The use of a time-and-materials or
labor-hour contract type is in the best
interest of the Government.

PART 234—MAJOR SYSTEM
ACQUISITION

m 4. Section 234.7002 is revised to read
as follows:

234.7002 Policy.

(a) Major weapon systems. (1) A DoD
major weapon system may be treated as
a commercial item, or acquired under
procedures established for the

acquisition of commercial items, only
if—

(i) The Secretary of Defense
determines that—

(A) The major weapon system is a
commercial item as defined in FAR
2.101; and

(B) Such treatment is necessary to
meet national security objectives;

(ii) The offeror has submitted
sufficient information to evaluate,
through price analysis, the
reasonableness of the price for such a
system; and

(iii) The congressional defense
committees are notified at least 30 days
before such treatment or acquisition
occurs. Follow the procedures at PGI
234.7002.

(2) The authority of the Secretary of
Defense to make a determination under
paragraph (a)(1) of this section may not
be delegated below the level of the
Deputy Secretary of Defense.

(b) Subsystems. A subsystem of a
major weapon system (other than a
commercially available off-the-shelf
item) may be treated as a commercial
item and acquired under procedures
established for the acquisition of
commercial items only if—

(1) The subsystem is intended for a
major weapon system that is being
acquired, or has been acquired, under
procedures established for the
acquisition of commercial items in
accordance with paragraph (a) of this
section; or

(2) The contracting officer determines
in writing that—

(i) The subsystem is a commercial
item; and

(ii) The offeror has submitted
sufficient information to evaluate,
through price analysis, the
reasonableness of the price for the
subsystem.

(c) Components and spare parts. (1) A
component or spare part for a major
weapon system (other than a
commercially available off-the-shelf
item) may be treated as a commercial
item only if—

(i) The component or spare part is
intended for—

(A) A major weapon system that is
being acquired, or has been acquired,
under procedures established for the
acquisition of commercial items in
accordance with paragraph (a) of this
section; or

(B) A subsystem of a major weapon
system that is being acquired, or has
been acquired, under procedures
established for the acquisition of
commercial items in accordance with
paragraph (b) of this section; or

(ii) The contracting officer determines
in writing that—

(A) The component or spare part is a
commercial item; and

(B) The offeror has submitted
sufficient information to evaluate,
through price analysis, the
reasonableness of the price for the
component or spare part.

(2) This paragraph (c) shall apply only
to components and spare parts that are
acquired by DoD through a prime
contract or a modification to a prime
contract, or through a subcontract under
a prime contract or modification to a
prime contract on which the prime
contractor adds no, or negligible, value.

(d) Relevant information. To the
extent necessary to make a
determination under paragraph (a)(1)(ii),
(b)(2), or (c)(1)(ii) of this section, the
contracting officer may request the
offeror to submit—

(1) Prices paid for the same or similar
commercial items under comparable
terms and conditions by both
Government and commercial customers;
and

(2) Other relevant information
regarding the basis for price or cost,
including information on labor costs,
material costs, and overhead rates, if the
contracting officer determines that the
information described in paragraph
(d)(1) of this section is not sufficient to
determine price reasonableness.

[FR Doc. E9-16674 Filed 7-14—09; 8:45 am]
BILLING CODE 5001-08—P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Parts 204, 219, 225, and 252

Defense Federal Acquisition
Regulation Supplement; Technical
Amendments

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule.

SUMMARY: DoD is making technical
amendments to the Defense Federal
Acquisition Regulation Supplement
(DFARS) to update references within the
DFARS text.
DATES: Effective Date: July 15, 2009.
FOR FURTHER INFORMATION CONTACT: Ms.
Michele Peterson, Defense Acquisition
Regulations System, OUSD (AT&L)
DPAP (DARS), IMD 3D139, 3062
Defense Pentagon, Washington, DC
20301-3062. Telephone 703—-602—0311;
facsimile 703—602-7887.
SUPPLEMENTARY INFORMATION: This final
rule amends DFARS text as follows:

® 204.7202-2, 219.708, 219.1204, and
225.1101. Updates cross-references.
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e 225.301-4. Adds a reference to a
DoD Web site.

e 252.225-7040. Updates a reference
to a DoD publication.

List of Subjects in 48 CFR Parts 204,
219, 225, and 252

Government procurement.

Michele P. Peterson,

Editor, Defense Acquisition Regulations
System.

m Therefore, 48 CFR Parts 204, 219, 225,
and 252 are amended as follows:

m 1. The authority citation for 48 CFR
Parts 204, 219, 225, and 252 continues
to read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 204—ADMINISTRATIVE
MATTERS

m 2. Section 204.7202-2 is revised to
read as follows:

204.7202-2 DUNS numbers.

Requirements for use of DUNS
numbers are in FAR 4.605(b) and
4.607(a).

PART 219—SMALL BUSINESS
PROGRAMS

219.708 [Amended]

m 3. Section 219.708 is amended in
paragraphs (b)(2) and (c)(1) by removing
219.702(a)” and adding in its place
€219.702”.

219.1204 [Amended]

m 4. Section 219.1204 is amended in
paragraph (c), in the last sentence, by
removing “219.702(a)” and adding in its
place “219.702”.

PART 225—FOREIGN ACQUISITION

m 5. Section 225.301—4 is amended in
paragraph (2) by revising the last
sentence to read as follows:

225.301-4 Contract clause.

* * * * *

(2) * * * Information on the SPOT
system is available at http://
www.dod.mil/bta/products/spot.html
and http://www.acq.osd.mil/log/PS/
spot.html.

2251101 [Amended]

m 6. Section 225.1101 is amended in
paragraph (11)(i) introductory text by
removing ‘“paragraph (10)” and adding
in its place “‘paragraph (11)”.

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

252.225-7040 [Amended]

m 7. Section 252.225-7040 is amended
as follows:

m a. By revising the clause date to read
“(JUL 2009)”’; and

m b. In paragraph (n)(2) by removing
“DoD Directive 2310.2, Personnel
Recovery”” and adding in its place “DoD
Directive 3002.01E, Personnel Recovery
in the Department of Defense”.

[FR Doc. E9-16663 Filed 7-14—09; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Part 207
RIN 0750-AF39

Defense Federal Acquisition
Regulation Supplement; Lease of
Vessels, Aircraft, and Combat Vehicles
(DFARS Case 2006-D013)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule.

SUMMARY: DoD has issued a final rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to implement statutory
provisions relating to the leasing of
vessels, aircraft, and combat vehicles.
The rule applies to long-term leases and
charters and to contracts with a
substantial termination liability.

DATES: Effective Date: July 15, 2009.
FOR FURTHER INFORMATION CONTACT: Ms.
Cassandra Freeman, Defense
Acquisition Regulations System, OUSD
(AT&L) DPAP (DARS), IMD 3D139, 3062
Defense Pentagon, Washington, DC
20301-3062. Telephone 703—-602—-8383;
facsimile 703-602-7887. Please cite
DFARS Case 2006-D013.

SUPPLEMENTARY INFORMATION:

A. Background

10 U.S.C. 2401, as amended by
Section 815 of the National Defense
Authorization Act for Fiscal Year 2006
(Pub. L. 109-163), permits a military
department to award a long-term lease
or charter, or a contract with a
substantial termination liability, for a
vessel, aircraft, or combat vehicle, only
if the Secretary of the military
department is specifically authorized by
law to award the contract and provides

the appropriate notifications to the
congressional defense committees.

Prior to the enactment of Public Law
109-163, the provisions of 10 U.S.C.
2401 applied to vessels and aircraft.
Section 815 of Public Law 109-163
amended 10 U.S.C. 2401 to also include
combat vehicles.

DoD published a proposed rule at 72
FR 28662 on May 22, 2007, to address
the provisions of 10 U.S.C. 2401. Five
sources submitted comments on the
proposed rule. A discussion of the
comments is provided below.

1. Comment: The proposed rule
unduly applies its requirements to all
leases and charters instead of only long-
term leases and charters.

DoD Response: The rule has been
amended to clarify that its requirements
apply only to long-term leases and
charters, and to contracts that provide
for a substantial termination liability,
consistent with the statutory provisions.

2. Comment: One respondent stated
that the approval authority specified in
the proposed rule (head of the agency)
is not consistent with the approval
authority specified in the statute
(Secretary of the military department).
Another respondent recommended
delegation of the approval authority to
the head of the contracting activity, to
be consistent with the implementation
of 10 U.S.C. 2401a at DFARS 207.470,
for approval of leases and charters with
terms of 18 months or more.

DoD Response: The final rule
specifies the Secretary of the military
department as the approval authority,
consistent with 10 U.S.C. 2401.
However, in accordance with FAR
1.108(b), the Secretary of the military
department may delegate this authority
as deemed appropriate.

3. Comment: The term “similar
agreement”’ should be deleted from the
rule, since this term is not defined in
the DFARS or in the statute.

DoD Response: The term has been
excluded from the final rule.

4. Comment: The rule should identify
under what circumstances DoD can
lease vessels, aircraft, and combat
vehicles and how the decision to lease
should be determined. In addition, the
rule should include the definitions of
the terms “long-term lease” and
“substantial termination liability” found
in 10 U.S.C. 2401(d).

DoD Response: The recommended
changes have not been adopted. The
rule is intended to inform contracting
officers of the requirements of 10 U.S.C.
2401, but is not intended to address all
aspects of leasing. Leasing is a highly
specialized area that requires close
coordination between the contracting
officer and legal counsel.
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This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993.

B. Regulatory Flexibility Act

DoD certifies that this final rule will
not have a significant economic impact
on a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because the rule primarily relates to
DoD planning and budget
considerations with regard to the leasing
of vessels, aircraft, and combat vehicles.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply, because the rule does not
impose any information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

List of Subjects in 48 CFR Part 207
Government procurement.

Michele P. Peterson,

Editor, Defense Acquisition Regulations
System.

m Therefore, 48 CFR Part 207 is
amended as follows:

PART 207—ACQUISITION PLANNING

m 1. The authority citation for 48 CFR
Part 207 continues to read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

m 2. Section 207.470 is amended as
follows:
m a. By redesignating paragraphs (a) and
(b) as paragraphs (b) and (c)
respectively;
m b. By adding a new paragraph (a); and
m c. In newly designated paragraph (c),
by removing “Except as provided in
paragraph (a) of this section” and
adding in its place “Except as provided
in paragraphs (a) and (b) of this
section”.

The new paragraph (a) reads as
follows:

207.470 Statutory requirements.

(a) Requirement for authorization of
certain contracts relating to vessels,
aircraft, and combat vehicles. The
contracting officer shall not enter into
any contract for the lease or charter of
any vessel, aircraft, or combat vehicle,
or any contract for services that would
require the use of the contractor’s
vessel, aircraft, or combat vehicle,
unless the Secretary of the military
department concerned has satisfied the
requirements of 10 U.S.C. 2401, when—

(1) The contract will be a long-term
lease or charter as defined in 10 U.S.C.
2401(d)(1); or

(2) The terms of the contract provide
for a substantial termination liability as
defined in 10 U.S.C. 2401(d)(2). Also see
PGI 207.470.

* * * * *

[FR Doc. E9—-16650 Filed 7-14—09; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Parts 209, 237, and 252
RIN 0750-AF80

Defense Federal Acquisition
Regulation Supplement; Lead System
Integrators (DFARS Case 2006—-D051)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Interim rule with request for
comments.

SUMMARY: DoD has issued an interim
rule amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to implement Section 802 of
the National Defense Authorization Act
for Fiscal Year 2008. Section 802 places
limitations on the award of new
contracts for lead system integrator
functions in the acquisition of major
DoD systems.

DATES: Effective date: July 15, 2009.

Comment date: Comments on the
interim rule should be submitted in
writing to the address shown below on
or before September 14, 2009, to be
considered in the formation of the final
rule.

ADDRESSES: You may submit comments,
identified by DFARS Case 2006-D051,
using any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail: dfars@osd.mil. Include
DFARS Case 2006—-D051 in the subject
line of the message.

e Fax:703-602-7887.

e Mail: Defense Acquisition
Regulations System, Attn: Ms.
Cassandra Freeman, OUSD (AT&L)
DPAP (DARS), IMD 3D139, 3062
Defense Pentagon, Washington, DC
20301-3062.

o Hand Delivery/Courier: Defense
Acquisition Regulations System, Crystal
Square 4, Suite 200A, 241 18th Street,
Arlington, VA 22202-3402.

Comments received generally will be
posted without change to http://
www.regulations.gov, including any
personal information provided.

FOR FURTHER INFORMATION CONTACT: Ms.
Cassandra Freeman, 703—602—8383.

SUPPLEMENTARY INFORMATION:

A. Background

DoD published an interim rule at 73
FR 1823 on January 10, 2008, to
implement Section 807 of the National
Defense Authorization Act for Fiscal
Year 2007 (Pub. L. 109-364) with regard
to limitations on the performance of
lead system integrator functions by DoD
contractors. On January 28, 2008,
Section 802 of the National Defense
Authorization Act for Fiscal Year 2008
(Pub. L. 110-181) placed additional
limitations on DoD use of lead system
integrators. This second interim rule
amends the interim rule published on
January 10, 2008, to implement Section
802 of Public Law 110-181.

One source submitted comments on
the interim rule published on January
10, 2008. A discussion of the comments
is provided below.

1. Comment: Section 802 of the Fiscal
Year 2008 National Defense
Authorization Act (Pub. L. 110-181),
which was enacted after publication of
the interim rule, contains a definition of
“lead system integrator” that renders
the interim rule definition obsolete.

DoD Response: The definition of
“lead system integrator” in this second
interim rule has been amended for
consistency with the definition in
Section 802 of Public Law 110-181.

2. Comment: The limitations on the
award of new contracts for lead system
integrator functions, in Section 802 of
Public Law 110-181, will make any
implementing regulations applicable to
only a handful of contractors. Given the
limited duration of ongoing contracts for
programs that have been identified as
lead system integrators, the newly
created contract clauses in the interim
rule are unlikely to be incorporated into
a contract, because the fiscal year 2008
statutory prohibition effectively
precludes their use. Therefore, DoD
should withdraw or suspend the interim
rule.

DoD Response: DoD agrees that the
rule will apply only to a limited number
of contractors and only for a limited
duration. However, the law must be
implemented for those situations where
it is applicable.

3. Comment: It is inappropriate to
require contractors to represent whether
or not they propose to perform lead
system integrator functions under vague
definitions, given that the contract may
be terminated for default or other
remedies may be imposed at the sole
discretion of the contracting officer if
the contractor misrepresented its
“financial interests”” when that term is
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not defined. Since a “lead system
integrator with system responsibility” is
essentially “as determined by the
Contracting Officer” at the time of
award, this presents an unacceptable
situation where a contractor may be
subject to penalty effectively for an
errant determination by the
Government. Moreover, successful
offerors risk termination for default for
misrepresenting their status at some
later time if their lead system integrator
status is found to be wrong, even if that
representation was mistakenly, rather
than knowingly or falsely, executed.

DoD Response: The definitions in the
clause at DFARS 252.209-7007, as
amended by this interim rule,
sufficiently address the compliance
requirements of a contractor certifying
as a lead system integrator. It is
incumbent upon the contractor to
ensure that certifications represent the
most current, accurate, and complete
information to avoid the
misinterpretation of information by the
contracting officer. Likewise, it is the
responsibility of the contracting officer
to ensure due diligence in the
evaluation of contractor certifications.

4. Comment: Existing regulations,
such as those governing conflicts of
interest, that are adequate to protect the
public interest in situations where a
prime contractor is responsible for
integrating subsystems into a weapon
system, are also adequate to protect the
correlating situation in which a prime
contractor is integrating systems into a
“system of systems.” Additional policy
guidance may be warranted to advise
contracting officers to take appropriate
steps in evaluating proposals to ensure
mechanisms are in place to avoid
conflicts of interest. In that case, the
policy additions to Part 209 of the
DFARS are sufficient to implement
Section 807 of the Fiscal Year 2007
National Defense Authorization Act
without the imposition of requirements
for contractor representations and
additional clauses in solicitations and
contracts.

DoD Response: DoD considers the
rule’s provision and clause to be the
appropriate means of conveying this
specific statutory requirement to
offerors and contractors.

5. Comment: Section 209.570-1 of the
rule merely references the reader to the
clause at 252.209-7007 for a definition
of lead system integrator. The definition
should be included in section 209.570—
1 instead of referring the reader to the
clause section of the DFARS.

DoD Response: The reference to the
definition in the contract clause is
consistent with the DFARS convention
of minimizing repetition of text.

6. Comment: The rule would benefit
in the Definitions section by the
addition of a cross-reference to the
existing statutory or regulatory
definition of a major system, so that it
is clear exactly what type of standards
(dollar threshold, etc.) apply to the rule.

DoD Response: FAR 2.101 provides a
definition of “major system.” It is not
necessary to include a cross-reference in
this DFARS rule, since the definitions in
FAR 2.101 apply throughout the FAR
system unless otherwise specified.

7. Comment: Clarification is needed
on the term “substantial portion” used
in paragraph (a)(2) of the clause at
252.209-7007.

DoD Response: Contracting officers
have the discretion to determine
whether an activity constitutes a
“substantial portion” of the work on the
system and the major subsystems.
Factors to be considered in making this
determination are the relative dollar
value of the effort and the criticality of
the effort to be performed.

8. Comment: Section 209.570-2(b)(1)
states that the statutory prohibition does
not apply if the Secretary of Defense
certifies to both the House and Senate
Armed Services Committees that the
lead system integrator contractor was
selected through a competitive process,
and any potential organizational conflict
of interest was neutralized in the
selection process. The certification
requirement itself would benefit from
some clarity, and both the certification
level and the body to whom the
certification is made would benefit from
the flexibility to delegate the exception
authority to another approval level,
such as the head of the contracting
activity.

DoD Response: The certification
requirement is consistent with Section
807 of the National Defense
Authorization Act for Fiscal Year 2007.
In view of the limited number of
contracts to which this requirement
applies, DoD considers it unnecessary to
delegate this exception authority.

9. Comment: Section 209.570-2(b)(2),
which cites another exception to the
prohibition, is confusing. If the goal of
this section is to allow for a lead system
integrator to act as a subcontractor in
the major system development/
construction contract after completing
lead system integrator functions, the
standard for the exception is unclear.
What exactly is a “process over which
the entity exercised no control”’? The
tiering of subcontractors as an
ingredient to the selection process for an
exception requires clarification.

DoD Response: Section 209.570—
2(b)(2) of the rule is consistent with the
language in Section 807 of National

Defense Authorization Act for Fiscal
Year 2007. The record does not
document the legislative intent;
however, DoD believes that a ““process
over which the entity exercised no
control” means that the entity was
selected to perform as a lower-tier
subcontractor as a result of an
independent selection process in which
the entity did not participate as a
decision-maker.

10. Comment: Section 235.008
contains language that is unclear. In
particular, the statement ““See 209.570
for limitations on the award of contracts
to contractors acting as lead system
integrators,” appears to prohibit the
award of contracts for research and
development efforts to lead system
integrators.

DoD Response: The cross-reference in
DFARS 235.008 does not prohibit the
award of contracts for research and
development efforts to lead system
integrators; it advises the reader to
consider the limitations on contractors
acting as lead system integrators when
evaluating research and development
proposals for contract award.

11. Comment: Both the provision at
252.209-7006 and the clause at
252.209-7007 present problematic
interpretation issues. Both include
references to two different types of lead
system integrators: a lead system
integrator with system responsibility
and a lead system integrator without
system responsibility. The distinction
between these two types of lead system
integrators is somewhat difficult to
comprehend, but the offeror is asked to
make written representations as to its
lead system integrator status based
presumably on the type of work
statement contained in the solicitation
(which may or may not state that the
work is for integration or systems
engineering, etc.).

DoD Response: Consistent with the
statutory provisions, the definitions
recognize two categories of contracts for
major systems: development/production
contracts and service contracts. The
offeror’s representation will be based
upon the contract work statement and
any special provisions in the solicitation
in light of the limitations and
prohibitions in the provision at
252.209-7006 and the clause at
252.209-7007.

12. Comment: The definition of “lead
system integrator without system
responsibility” in the clause at 252.209—
7007 anticipates that the lead system
integrator understands and can make
judgments about what is meant by
inherently governmental functions. The
definition references a section of the
Federal Acquisition Regulation
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completely unaddressed elsewhere in
the rule. At no time prior to this
juncture was the prohibition against
lead system integrators receiving
development/construction contracts tied
to a determination that certain types of
lead system integrator work were
inherently governmental, a term
evolving out of the FAIR Act and
Competitive Sourcing/A-76 world of
contracting. The clause states that
contractors performing lead system
integrator functions throughout the
acquisition timeframe for a major
system will refrain from acquiring a
financial interest in any company
anywhere that might be eligible to
develop or manufacture the major
system. Without addressing the impact
on commerce by prohibiting business
enterprises doing defense-related work
for the Government from making
strategic acquisitions, the timeframes for
the complete acquisition cycle for major
systems could last for years, effectively
bringing legitimate and otherwise legal
forms of economic activity (mergers and
acquisitions) to a halt and extending the
lead system integrator limitation period
well beyond that envisioned by
Congress when crafting the law.

DoD Response: The definitions and
the requirements in the contract clause
are consistent with the statutory
provisions.

13. Comment: Paragraph (c) of the
clause at 252.209-7007 imposes an
unclear standard and undefined
timeline for notice from a lead system
integrator contractor to the contracting
officer if the lead system integrator
contractor acquires a financial interest
in a relevant major system contractor.
Additionally, the clause provides the
contracting officer the unilateral right to
impose a default termination in the
event that a conflict cannot be mitigated
or avoided after the contract has been
awarded and/or in force for some time.
Termination should not be made a
specific requirement of this clause;
rather, if a lead system integrator
contractor is acting in good faith and
otherwise complying with the
requirements of the contract, but
termination is still necessary to comport
with the principle of any final lead
system integrator limitation clause,
termination should be one of
convenience that allows the lead system
integrator contractor to recoup all costs
incurred prior to termination. Both
paragraphs (c) and (d) of the clause
should be rewritten to establish a
reasonable standard for both timely
notice and to clarify the extent of the
Government’s remedies in termination.

DoD Response: A failure to comply
with statutory prohibitions speaks to the

lack of responsibility of a contractor,
and could be reasonable justification to
terminate a contract for default.
However, the clause does not direct a
default termination; it only provides for
it and also allows other remedial action
as may be appropriate.

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993.

B. Regulatory Flexibility Act

DoD does not expect this rule to have
a significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because application of the rule is
limited to contractors performing lead
system integrator functions for major
DoD systems. Therefore, DoD has not
performed an initial regulatory
flexibility analysis. DoD invites
comments from small businesses and
other interested parties. DoD also will
consider comments from small entities
concerning the affected DFARS subparts
in accordance with 5 U.S.C. 610. Such
comments should be submitted
separately and should cite DFARS Case
2006-D051.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply, because the rule does not
impose any information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

D. Determination To Issue an Interim
Rule

A determination has been made under
the authority of the Secretary of Defense
that urgent and compelling reasons exist
to publish an interim rule prior to
affording the public an opportunity to
comment. This interim rule implements
Section 802 of the National Defense
Authorization Act for Fiscal Year 2008
(Pub. L. 110-181). Section 802 places
additional limitations on the
performance of lead system integrator
functions by DoD contractors. DoD may
award a new contract for lead system
integrator functions in the acquisition of
a major system only if the major system
has not yet proceeded beyond low-rate
initial production; or if the Secretary of
Defense determines that it would not be
practicable to carry out the acquisition
without continuing to use a contractor
to perform lead system integrator
functions, and that doing so is in the
best interest of DoD. Comments received
in response to this interim rule will be
considered in the formation of the final
rule.

List of Subjects in 48 CFR Parts 209,
237, and 252

Government procurement.

Michele P. Peterson,

Editor, Defense Acquisition Regulations
System.

m Therefore, 48 CFR parts 209, 237, and
252 are amended as follows:

m 1. The authority citation for 48 CFR
parts 209, 237, and 252 continues to
read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 209—CONTRACTOR
QUALIFICATIONS

m 2. Section 209.570-2 is amended by
adding paragraphs (c) and (d) to read as
follows:

209.570-2 Policy.
* * * * *

(c) In accordance with Section 802 of
the National Defense Authorization Act
for Fiscal Year 2008 (Pub. L. 110-181),
DoD may award a new contract for lead
system integrator functions in the
acquisition of a major system only if—

(1) The major system has not yet
proceeded beyond low-rate initial
production; or

(2) The Secretary of Defense
determines in writing that it would not
be practicable to carry out the
acquisition without continuing to use a
contractor to perform lead system
integrator functions and that doing so is
in the best interest of DoD. The
authority to make this determination
may not be delegated below the level of
the Under Secretary of Defense for
Acquisition, Technology, and Logistics.
(Also see 209.570-3(b).)

(d) Effective October 1, 2010, DoD is
prohibited from awarding a new
contract for lead system integrator
functions in the acquisition of a major
system to any entity that was not
performing lead system integrator
functions in the acquisition of the major
system prior to January 28, 2008.

m 3. Section 209.570-3 is revised to read
as follows:

209.570-3 Procedures.

(a) In making a responsibility
determination before awarding a
contract for the acquisition of a major
system, the contracting officer shall—

(1) Determine whether the prospective
contractor meets the definition of “‘lead
system integrator”’;

(2) Consider all information regarding
the prospective contractor’s direct
financial interests in view of the
prohibition at 209.570—2(a); and

(3) Follow the procedures at PGI
209.570-3.
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(b) A determination to use a
contractor to perform lead system
integrator functions in accordance with
209.570-2(c)(2)—

(1) Shall specify the reasons why it
would not be practicable to carry out the
acquisition without continuing to use a
contractor to perform lead system
integrator functions, including a
discussion of alternatives, such as use of
the DoD workforce or a system
engineering and technical assistance
contractor;

(2) Shall include a plan for phasing
out the use of contracted lead system
integrator functions over the shortest
period of time consistent with the
interest of the national defense; and

(3) Shall be provided to the
Committees on Armed Services of the
Senate and the House of Representatives
at least 45 days before the award of a
contract pursuant to the determination.

PART 237—SERVICE CONTRACTING

m 4. Section 237.102—72 is added to read
as follows:

237.102-72 Contracts for management
services.

In accordance with Section 802 of the
National Defense Authorization Act for
Fiscal Year 2008 (Pub. L. 110-181), DoD
may award a contract for the acquisition
of services the primary purpose of
which is to perform acquisition support
functions with respect to the
development or production of a major
system, only if—

(a) The contract prohibits the
contractor from performing inherently
governmental functions;

(b) The DoD organization responsible
for the development or production of
the major system ensures that Federal
employees are responsible for
determining—

(1) Courses of action to be taken in the
best interest of the Government; and

(2) Best technical performance for the
warfighter; and

(c) The contract requires that the
prime contractor for the contract may
not advise or recommend the award of
a contract or subcontract for the
development or production of the major
system to an entity owned in whole or
in part by the prime contractor.

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 5. Section 252.209-7007 is amended
by revising the clause date and
paragraphs (a)(2), (a)(3), and (e) to read
as follows:

252.209-7007 Prohibited Financial
Interests for Lead System Integrators.

* * * * *

PROHIBITED FINANCIAL INTERESTS FOR
LEAD SYSTEM INTEGRATORS (JUL 2009)

(El) * % *

(2) Lead system integrator with system
responsibility means a prime contractor for
the development or production of a major
system, if the prime contractor is not
expected at the time of award to perform a
substantial portion of the work on the system
and the major subsystems.

(3) Lead system integrator without system
responsibility means a prime contractor
under a contract for the procurement of
services, the primary purpose of which is to
perform acquisition functions closely
associated with inherently governmental
functions (see section 7.503(d) of the Federal
Acquisition Regulation) with respect to the
development or production of a major
system.

* * * * *

(e) This clause implements the
requirements of 10 U.S.C. 2410p, as
added by Section 807 of the National
Defense Authorization Act for Fiscal
Year 2007 (Pub. L. 109-364), and
Section 802 of the National Defense
Authorization Act for Fiscal Year 2008
(Pub. L. 110-181).

[FR Doc. E9-16676 Filed 7—14—09; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Parts 212 and 239
RIN 0750-AG32

Defense Federal Acquisition
Regulation Supplement; Use of
Commercial Software (DFARS Case
2008-D044)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule.

SUMMARY: DoD has issued a final rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to implement Section 803 of
the National Defense Authorization Act
for Fiscal Year 2009. Section 803
requires DoD to identify and evaluate, at
all stages of the acquisition process,
opportunities for the use of commercial
computer software and other non-
developmental software.

DATES: Effective Date: July 15, 2009.
FOR FURTHER INFORMATION CONTACT: Mr.

Julian Thrash, Defense Acquisition
Regulations System,

OUSD(AT&L)DPAP(DARS), IMD 3D139,
3062 Defense Pentagon, Washington, DC
20301-3062. Telephone 703—-602-0310;
facsimile 703—602—-7887. Please cite
DFARS Case 2008-D044.

SUPPLEMENTARY INFORMATION:
A. Background

Section 803 of the National Defense
Authorization Act for Fiscal Year 2009
(Pub. L. 110-417) requires DoD to
ensure that contracting officials identify
and evaluate, at all stages of the
acquisition process (including concept
refinement, concept decision, and
technology development), opportunities
for the use of commercial computer
software and other non-developmental
software. This final rule adds text at
DFARS 212.212 to address the
requirements of Section 803 of Public
Law 110-117. In addition, the rule adds
cross-references to existing DFARS
policy regarding the acquisition of
commercial software, software
maintenance, and software
documentation.

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993.

B. Regulatory Flexibility Act

This rule will not have a significant
cost or administrative impact on
contractors or offerors, or a significant
effect beyond the internal operating
procedures of DoD. Therefore,
publication for public comment under
41 U.S.C. 418b is not required.
However, DoD will consider comments
from small entities concerning the
affected DFARS subparts in accordance
with 5 U.S.C. 610. Such comments
should cite DFARS Case 2008-D044.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply, because the rule does not
impose any information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

List of Subjects in 48 CFR Parts 212 and
239

Government procurement.

Michele P. Peterson,

Editor, Defense Acquisition Regulations
System.

m Therefore, 48 CFR parts 212 and 239
are amended as follows:

m 1. The authority citation for 48 CFR
parts 212 and 239 continues to read as
follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.
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PART 212—ACQUISITION OF
COMMERCIAL ITEMS

m 2. Section 212.212 is revised to read
as follows:

212.212 Computer software.

(1) Departments and agencies shall
identify and evaluate, at all stages of the
acquisition process (including concept
refinement, concept decision, and
technology development), opportunities
for the use of commercial computer
software and other non-developmental
software in accordance with Section 803
of the National Defense Authorization
Act for Fiscal Year 2009 (Pub. L. 110—
417).

(2) See Subpart 208.74 when
acquiring commercial software or
software maintenance. See 227.7202 for
policy on the acquisition of commercial
computer software and commercial
computer software documentation.

PART 239—ACQUISITION OF
INFORMATION TECHNOLOGY

m 3. Section 239.101 is amended by
adding a second sentence to read as
follows:

239.101 Policy.

* * * See 227.7202 for policy on the
acquisition of commercial computer
software and commercial computer
software documentation.

[FR Doc. E9-16659 Filed 7-14—09; 8:45 am]
BILLING CODE 5001-08—P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Part 217
RIN 0750-AG24

Defense Federal Acquisition
Regulation Supplement; Limitation on
Procurements on Behalf of DoD
(DFARS Case 2008-D005)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Interim rule with request for
comments.

SUMMARY: DoD has issued an interim
rule amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to implement Section 801 of
the National Defense Authorization Act
for Fiscal Year 2008. Section 801
addresses internal controls for
procurements made by non-DoD
agencies on behalf of DoD.

DATES: Effective date: July 15, 2009.

Comment date: Comments on the
interim rule should be submitted in
writing to the address shown below on
or before September 14, 2009, to be
considered in the formation of the final
rule.

ADDRESSES: You may submit comments,
identified by DFARS Case 2008-D005,
using any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail: dfars@osd.mil. Include
DFARS Case 2008-D005 in the subject
line of the message.

e Fax:703-602-7887.

e Mail: Defense Acquisition
Regulations System, Attn: Ms.
Cassandra Freeman, OUSD (AT&L)
DPAP (DARS), IMD 3D139, 3062
Defense Pentagon, Washington, DC
20301-3062.

o Hand Delivery/Courier: Defense
Acquisition Regulations System, Crystal
Square 4, Suite 200A, 241 18th Street,
Arlington, VA 22202-3402.

Comments received generally will be
posted without change to http://
www.regulations.gov, including any
personal information provided.

FOR FURTHER INFORMATION CONTACT: Ms.
Cassandra Freeman, 703—602—-8383.

SUPPLEMENTARY INFORMATION:
A. Background

This interim rule implements Section
801 of the National Defense
Authorization Act for Fiscal Year 2008
(Pub. L. 110-181). Section 801 places
limitations on acquisitions made by
non-DoD agencies on behalf of DoD.
Such acquisitions exceeding the
simplified acquisition threshold may be
made only if the head of the non-DoD
agency has certified that the non-DoD
agency will comply with defense
procurement requirements for the fiscal
year.

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993.

B. Regulatory Flexibility Act

DoD does not expect this rule to have
a significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because the requirements of the rule are
internal to the Government. Therefore,
DoD has not performed an initial
regulatory flexibility analysis. DoD
invites comments from small businesses
and other interested parties. DoD also
will consider comments from small
entities concerning the affected DFARS
subpart in accordance with 5 U.S.C.

610. Such comments should be
submitted separately and should cite
DFARS Case 2008-D005.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply, because the rule does not
impose any information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

D. Determination to Issue an Interim
Rule

A determination has been made under
the authority of the Secretary of
Defense, that urgent and compelling
reasons exist to publish an interim rule
prior to affording the public an
opportunity to comment. This interim
rule implements Section 801 of the
National Defense Authorization Act for
Fiscal Year 2008 (Pub. L. 110-181).
Section 801 places limitations on
acquisitions made by non-DoD agencies
on behalf of DoD, and requires DoD to
issue guidance on the appropriate use of
interagency contracting. Comments
received in response to this interim rule
will be considered in the formation of
the final rule.

List of Subjects in 48 CFR Part 217
Government procurement.

Michele P. Peterson,

Editor, Defense Acquisition Regulations
System.

m Therefore, 48 CFR part 217 is
amended as follows:

PART 217—SPECIAL CONTRACTING
METHODS

m 1. The authority citation for 48 CFR
part 217 continues to read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

m 2. Section 217.7800 is amended by
revising paragraph (a) to read as follows:

217.7800 Scope of subpart.
* * * * *

(a) Implements Section 854 of the
National Defense Authorization Act for
Fiscal Year 2005 (Pub. L. 108-375) and
Section 801 of the National Defense
Authorization Act for Fiscal Year 2008
(Pub. L. 110-181); and

* * * * *

m 3. Sections 217.7801 and 217.7802 are
revised to read as follows:

217.7801 Definitions.

As used in this subpart—

Acquisition official means—

(1) A DoD contracting officer; or

(2) Any other DoD official authorized
to approve a direct acquisition or an
assisted acquisition on behalf of DoD.
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Assisted acquisition means the type of
interagency contracting through which
acquisition officials of a non-DoD
agency award a contract or a task or
delivery order for the acquisition of
supplies or services on behalf of DoD.

Direct acquisition means the type of
interagency contracting through which
DoD orders a supply or service from a
Governmentwide acquisition contract
maintained by a non-DoD agency.

Non-DoD agency means any
department or agency of the Federal
Government other than DoD.

217.7802 Policy.

(a) A DoD acquisition official may
place an order, make a purchase, or
otherwise acquire supplies or services
for DoD in excess of the simplified
acquisition threshold through a non-
DoD agency in any fiscal year only if the
head of the non-DoD agency has
certified that the non-DoD agency will
comply with defense procurement
requirements for the fiscal year.

(1) This limitation shall not apply to
the acquisition of supplies and services
during any fiscal year for which there is

in effect a written determination of the
Under Secretary of Defense for
Acquisition, Technology, and Logistics,
that it is necessary in the interest of DoD
to acquire supplies and services through
the non-DoD agency during the fiscal
year. A written determination with
respect to a non-DoD agency shall apply
to any category of acquisitions through
the non-DoD agency that is specified in
the determination.

(2) Non-DoD agency certifications and
additional information are available at
http://www.acq.osd.mil/dpap/cpic/cp/
interagency acquisition.html.

(b) Departments and agencies shall
establish and maintain procedures for
reviewing and approving orders placed
for supplies and services under non-
DoD contracts, whether through direct
acquisition or assisted acquisition,
when the amount of the order exceeds
the simplified acquisition threshold.
These procedures shall include—

(1) Evaluating whether using a non-
DoD contract for the acquisition is in the
best interest of DoD. Factors to be
considered include—

(i) Satisfying customer requirements;
(i1) Schedule;

(iii) Cost effectiveness (taking into
account discounts and fees); and

(iv) Contract administration
(including oversight);

(2) Determining that the tasks to be
accomplished or supplies to be
provided are within the scope of the
contract to be used;

(3) Reviewing funding to ensure that
it is used in accordance with
appropriation limitations;

(4) Providing unique terms,
conditions, and requirements to the
assisting agency for incorporation into
the order or contract as appropriate to
comply with all applicable DoD-unique
statutes, regulations, directives, and
other requirements; and

(5) Collecting and reporting data on
the use of assisted acquisition for
analysis. Follow the reporting
requirements in Subpart 204.6.

[FR Doc. E9-16668 Filed 7-14—09; 8:45 am]
BILLING CODE 5001-08—P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2009-0637; Directorate
Identifier 2008—NM-183-AD]

RIN 2120-AA64

Airworthiness Directives;
Construcciones Aeronauticas, S.A.
(CASA), Model CN-235 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above that would
supersede an existing AD. This
proposed AD results from mandatory
continuing airworthiness information
(MCAI) originated by an aviation
authority of another country to identify
and correct an unsafe condition on an
aviation product. The MCAI describes
the unsafe condition as:

* * * [Clracks [were originally] detected
on some CN-235 aircraft in flap fittings P/N
35-15501-0101, —0102, —0201 and —0202,
attaching the structure of the outer flaps to
their rear supports and, in the adjacent
structure, DGAC Spain issued AD Nr. 01/
97[.] * * * Since AD 1/97 Rev.1 was
published, similar cracks have been detected
in flaps longerons. * * *

* * * * *

Fatigue cracking of the rear internal
support fittings and longerons of the
outer flap structure could result in
failure of the outer flaps, and
consequent reduced controllability of
the airplane. The proposed AD would
require actions that are intended to
address the unsafe condition described
in the MCAL

DATES: We must receive comments on
this proposed AD by August 14, 2009.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12—-40, 1200 New Jersey
Avenue, SE., Washington, DC, between
9 am. and 5 p.m., Monday through
Friday, except Federal holidays.

For service information identified in
this proposed AD, contact EADS—-CASA,
Military Transport Aircraft Division
(MTAD), Integrated Customer Services
(ICS), Technical Services, Avenida de
Aragoén 404, 28022 Madrid, Spain;
telephone +34 91 585 55 84; fax +34 91
585 55 05; e-mail
MTA.TechnicalService@casa.eads.net;
Internet http://www.eads.net. You may
review copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington. For
information on the availability of this
material at the FAA, call 425-227-1221
or 425-227-1152.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Shahram Daneshmandi, Aerospace
Engineer, International Branch, ANM—
116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-1112; fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments

to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2009-0637; Directorate Identifier
2008-NM-183—-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

On March 23, 1999, we issued AD 99—
07-13, Amendment 39-11098 (64 FR
15659, April 1, 1999). That AD required
actions intended to address an unsafe
condition on the products listed above.

Since we issued AD 99-07-13, the
European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, notified us of an additional
report of similar cracks in flaps
longerons. EASA has issued EASA
Airworthiness Directive 2008—-0119,
dated June 27, 2008 (referred to after
this as ‘“the MCAI”’), to correct an unsafe
condition for the specified products.
The MCAI states:

As a consequence of cracks detected on
some CN-235 aircraft, in flap fittings P/N 35—
15501-0101, —0102, —0201 and —-0202,
attaching the structure of the outer flaps to
their rear supports and, in the adjacent
structure, DGAC Spain issued AD Nr. 01/97
which required, pending the analysis of the
problem, boroscopic inspections of the
attachment zones between both outer flaps to
their rear support. After concluding that
process and based on the investigation
results, DGAC Spain issued AD Nr. 1/97 Rev.
1 [which corresponds to FAA AD 99-07-13]
to require the replacement of the outer flaps
with new designed parts, as specified in
EADS—CASA Service Bulletin (SB) 235-57—
20.

Since AD 1/97 Rev. 1 was published,
similar cracks have been detected in flaps
longerons. EADS-CASA issued SB 235-57—
20 Revision 1, extending the scope of the
inspection to these flaps longerons,
instructing the drilling of holes to facilitate
the inspection and introducing an improved
outer flap replacement kit that included a
new improved longeron. SB 235-57-20
Revision 2 has been issued to add useful
references and to update the applicability.
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For the reasons described above, this new
EASA AD retains the requirements of DGAC
Spain AD Nr. 1/97 Rev. 1, which is
superseded, and confirms the approval of
additional outer flaps replacement options,
as specified in paragraph 2 E.2 of EADS—
CASA SB 235-57-20 R2.

Fatigue cracking of the rear internal
support fittings and longerons of the
outer flap structure could result in
failure of the outer flaps, and
consequent reduced controllability of
the airplane. You may obtain further
information by examining the MCAI in
the AD docket.

Relevant Service Information

CASA has issued Service Bulletin SB—
235-57-20, Revision 2, dated March 30,
2007. The actions described in this
service information are intended to
correct the unsafe condition identified
in the MCAL

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences between this AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a NOTE within the
proposed AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 8 products of U.S. registry.
We also estimate that it would take
about 69 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor

rate is $80 per work-hour. Required
parts would cost about $193,603 per
product. Where the service information
lists required parts costs that are
covered under warranty, we have
assumed that there will be no charge for
these costs. As we do not control
warranty coverage for affected parties,
some parties may incur costs higher
than estimated here. Based on these
figures, we estimate the cost of the
proposed AD on U.S. operators may be
$1,592,984, or $199,123 per product.

Authority for this Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing Amendment 39-11098 and
adding the following new AD:

Construcciones Aeronauticas, S.A. (CASA):
Docket No. FAA—2009-0637; Directorate
Identifier 2008—NM-183—AD.

Comments Due Date

(a) We must receive comments by August
14, 2009.

Affected ADs

(b) This AD supersedes AD 99-07—13.
Applicability

(c) This AD applies to CASA Model CN—
235, CN-235-100, CN-235-200, CN-235-300
airplanes, all serial numbers, if part number
(P/N) 35-15501-0001, —0002, —0003, or
—0004, or P/N 35—-A0736—0001 or —0002 outer
flaps are installed.

Subject

(d) Air Transport Association (ATA) of
America Code 57: Wings.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

As a consequence of cracks detected on
some CN-235 aircraft, in flap fittings P/N 35—
15501-0101, —0102, —0201 and —-0202,
attaching the structure of the outer flaps to
their rear supports and, in the adjacent
structure, DGAC Spain issued AD Nr. 01/97
which required, pending the analysis of the
problem, borescopic inspections of the
attachment zones between both outer flaps to
their rear support. After concluding that
process and based on the investigation
results, DGAC Spain issued AD Nr. 1/97
Rev.1 [which corresponds to FAA AD 99-07—
13] to require the replacement of the outer
flaps with new designed parts, as specified
in EADS—CASA Service Bulletin (SB) 235—
57-20.

Since AD 1/97 Rev.1 was published,
similar cracks have been detected in flaps
longerons. EADS-CASA issued SB 235-57—
20 Revision 1, extending the scope of the
inspection to these flaps longerons,
instructing the drilling of holes to facilitate
the inspection and introducing an improved
outer flap replacement kit that included a
new improved longeron. SB 235-57-20
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Revision 2 has been issued to add useful
references and to update the applicability.

For the reasons described above, this new
EASA AD retains the requirements of DGAC
Spain AD Nr. 1/97 Rev.1, which is
superseded, and confirms the approval of
additional outer flaps replacement options,
as specified in paragraph 2 E.2 of EADS—
CASA SB 235-57-20 R2.

Fatigue cracking of the rear internal
support fittings and longerons of the outer
flap structure could result in failure of the
outer flaps, and consequent reduced
controllability of the airplane.

Actions and Compliance

(f) Unless already done, do the following
actions.

(1) For airplanes equipped with P/N 35—
A0736-0001 or —0002 outer flaps: Within 300
flight cycles after the effective date of this
AD, do a borescopic inspection to detect
cracking of the outer flaps fittings and
longerons, in accordance with the
Accomplishment Instructions of CASA
Service Bulletin SB—235-57—20, Revision 2,
dated March 30, 2007.

(2) For airplanes equipped with Part
Number (P/N) 35-15501-0001, —0002, —0003,
or —0004 outer flaps: At the earlier of the
times specified in paragraphs (f)(2)(i) and
(f)(2)(ii) of this AD, do a borescopic
inspection to detect cracking of the outer
flaps fittings; and within 300 flight cycles
after the effective date of this AD, do a
borescopic inspection to detect cracking of
the longerons. Do the inspections in
accordance with the Accomplishment
Instructions of CASA Service Bulletin SB—
235-57-20, Revision 2, dated March 30,
2007.

(i) Within 600 flight cycles after the most
recent inspection done in accordance with
AD 99-07-13, or within 14 days after the
effective date of this AD, whichever occurs
later.

(ii) Within 300 flight cycles after the
effective date of this AD.

(3) If, during any inspection required by
paragraph (f)(1) or (f)(2) of this AD, no crack
is detected, repeat the borescopic inspections
of the outer flap fittings and longerons in
accordance with the Accomplishment
Instructions of CASA Service Bulletin SB—
235-57-20, Revision 2, dated March 30,
2007, thereafter at intervals not to exceed 300
flight cycles or 6 months, whichever occurs
first, until the replacement specified in
paragraph (f)(4) or (f)(5) of this AD is
accomplished.

(4) If any crack is detected during any
inspection required by paragraph (f)(1), ()(2),
or (f)(3) of this AD, prior to further flight,
replace the outer flap with a new or
retrofitted flap in accordance with the
Accomplishment Instructions of CASA
Service Bulletin SB—235-57-20, Revision 2,
dated March 30, 2007. Such replacement
constitutes terminating action for the
repetitive borescopic inspection required by
this AD for the replaced outer flap only.

(5) For affected parts that have not been
replaced in accordance with paragraph (f)(4)
of this AD: At the later of the times specified
in paragraphs (f)(5)(i) and (f)(5)(ii) of this AD,
replace each outer flap with a new or

retrofitted outer flap in accordance with the
Accomplishment Instructions of CASA
Service Bulletin SB—235-57—20, Revision 2,
dated March 30, 2007. Replacing all outer
flaps terminates the requirements of this AD.

(i) Before the accumulation of 4,000 total
flight cycles on the flap.

(ii) Within 1,200 flight cycles or 24 months
after the effective date of this AD, whichever
occurs first.

(6) Actions done before the effective date
of this AD in accordance with CASA Service
Bulletin SB-235-57-20, dated December 23,
1997; or Revision 1, dated April 30, 2004; are
acceptable for compliance with the
corresponding requirements of paragraph
(0)(2) of this AD.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, Transport Airplane Directorate, FAA,
has the authority to approve AMOGs for this
AD, if requested using the procedures found
in 14 CFR 39.19. Send information to ATTN:
Shahram Daneshmandi, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue, SW., Renton, Washington 98057—
3356; telephone (425) 227-1112; fax (425)
227-1149. Before using any approved AMOC
on any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI EASA Airworthiness
Directive 2008-0119, dated June 27, 2008;
and CASA Service Bulletin SB-235-57-20,
Revision 2, dated March 30, 2007; for related
information.

Issued in Renton, Washington, on July 2,
2009.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E9-16762 Filed 7—14—09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0649; Directorate
Identifier 2008—NM-218—-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A319, A320, and A321 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above. This proposed
AD results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

Two incidents [of near mid-air collision]
have occurred on Airbus A320 Family
aircraft during [a] Resolution Advisory [from
the] Traffic Alert and Collision Avoidance
System (TCAS). One of the Human-Machine
Interface (HMI) factors was the lack of
visibility of relevant information on the
Primary Flight Display (PFD).

This condition, if not corrected, could
result in erroneous interpretation of TCAS
Resolution Advisories, leading to an
increased risk of mid-air collision.

* * * * *

The proposed AD would require actions
that are intended to address the unsafe
condition described in the MCAL
DATES: We must receive comments on
this proposed AD by August 14, 2009.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12—-40, 1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Airbus,
Airworthiness Office—EAS, 1 Rond
Point Maurice Bellonte, 31707 Blagnac
Cedex, France; telephone +33 5 61 93 36
96; fax +33 5 61 93 44 51; e-mail
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account.airworth-eas@airbus.com;
Internet http://www.airbus.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221 or 425-227-1152.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647—-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT: Tim
Dulin, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-2141; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2009-0649; Directorate Identifier
2008-NM-218—-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2008—-0198,
dated November 4, 2008 (referred to
after this as ‘““‘the MCAI”), to correct an
unsafe condition for the specified
products. The MCALI states:

Two incidents [of near mid-air collision]
have occurred on Airbus A320 Family

aircraft during [a] Resolution Advisory [from
the] Traffic Alert and Collision Avoidance
System (TCAS). One of the Human-Machine
Interface (HMI) factors was the lack of
visibility of relevant information on the
Primary Flight Display (PFD).

This condition, if not corrected, could
result in erroneous interpretation of TCAS
Resolution Advisories, leading to an
increased risk of mid-air collision.

EIS1 [Electronic Instrument System]
software standard V60 introduces
modifications to the vertical speed indication
to further improve the legibility in the case
of TCAS Resolution Advisory. This
modification consists of a change in the
needle colour and thickness and an increase
in width of the TCAS green band.

For the reasons described above, this AD
requires the introduction of the new software
standard V60 and prohibits reinstallation of
earlier software versions V32, V40 and V50.

You may obtain further information by
examining the MCAI in the AD docket.

Relevant Service Information

Airbus has issued Mandatory Service
Bulletin A320-31-1286, dated January
22, 2008. The actions described in this
service information are intended to
correct the unsafe condition identified
in the MCAL

FAA'’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCAI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a NOTE within the
proposed AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 564 products of U.S.
registry. We also estimate that it would
take about 4 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $80 per work-hour. Required
parts would cost about $0 per product.
Where the service information lists
required parts costs that are covered
under warranty, we have assumed that
there will be no charge for these costs.
As we do not control warranty coverage
for affected parties, some parties may
incur costs higher than estimated here.
Based on these figures, we estimate the
cost of the proposed AD on U.S.
operators to be $180,480, or $320 per
product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, 