7-24-09 Friday
Vol. 74 No. 141 July 24, 2009

Pages 36603-36924

0

ISUET

Mederal Re 0



II Federal Register/Vol. 74, No. 141/ Friday, July 24, 2009

The FEDERAL REGISTER (ISSN 0097-6326) is published daily,
Monday through Friday, except official holidays, by the Office

of the Federal Register, National Archives and Records
Administration, Washington, DC 20408, under the Federal Register
Act (44 U.S.C. Ch. 15) and the regulations of the Administrative
Committee of the Federal Register (1 CFR Ch. I). The
Superintendent of Documents, U.S. Government Printing Office,
Washington, DC 20402 is the exclusive distributor of the official
edition. Periodicals postage is paid at Washington, DC.

The FEDERAL REGISTER provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders, Federal agency documents having %eneral
applicability and legal effect, documents required to be published
by act of Congress, and other Federal agency documents of public
interest.

Documents are on file for public inspection in the Office of the
Federal Register the day before they are published, unless the
issuing agency requests earlier filing. For a list of documents
currently on file for public inspection, see www.federalregister.gov.

The seal of the National Archives and Records Administration
authenticates the Federal Register as the official serial publication
established under the Federa? Register Act. Under 44 U.S.C. 1507,
the contents of the Federal Register shall be judicially noticed.

The Federal Register is published in paper and on 24x microfiche.
It is also available online at no charge as one of the databases
on GPO Access, a service of the U.S. Government Printing Office.

The online edition of the Federal Register www.gpoaccess.gov/
nara, available through GPO Access, 1s issued under the authority
of the Administrative Committee of the Federal Register as the
official legal equivalent of the paper and microfiche editions (44
U.S.C. 4101 and 1 CFR 5.10). It is updated by 6 a.m. each day

the Federal Register is published and includes both text and
graphics from Volume 59, Number 1 (January 2, 1994) forward.

For more information about GPO Access, contact the GPO Access
User Support Team, call toll free 1-888-293-6498; DC area 202-
512-1530; fax at 202-512-1262; or via e-mail at gpoaccess@gpo.gov.
The Support Team is available between 7:00 a.m. and 9:00 p.m.
Eastern Time, Monday-Friday, except official holidays.

The annual subscription price for the Federal Register paper
edition is $749 plus postage, or $808, plus postage, for a combined
Federal Register, Federal Register Index and List of CFR Sections
Affected (LSA) subscription; the microfiche edition of the Federal
Register including the Federal Register Index and LSA is $165,
plus postage. Six month subscriptions are available for one-half
the annual rate. The prevailing postal rates will be applied to
orders according to the delivery method requested. The price of

a single copy of the daily Federal Register, including postage,

is based on the number of pages: $11 for an issue containing

less than 200 pages; $22 for an issue containing 200 to 400 pages;
and $33 for an issue containing more than 400 pages. Single issues
of the microfiche edition may %e purchased for $3 per copy,
including postage. Remit check or money order, made payable

to the Superintendent of Documents, or charge to your GPO
Deposit Account, VISA, MasterCard, American Express, or
Discover. Mail to: U.S. Government Printing Office—New Orders,
P.O. Box 979050, St. Louis, MO 63197-9000; or call toll free 1-
866-512-1800, DC area 202-512-1800; or go to the U.S. Government
Online Bookstore site, see bookstore.gpo.gov.

There are no restrictions on the republication of material appearing
in the Federal Register.

How To Cite This Publication: Use the volume number and the
page number. Example: 74 FR 12345.

Postmaster: Send address changes to the Superintendent of
Documents, Federal Register, U.S. Government Printing Office,
Washington, DC 20402, along with the entire mailing label from
the last issue received.

Printed on recycled paper.

SUBSCRIPTIONS AND COPIES

PUBLIC
Subscriptions:
Paper or fiche 202-512-1800
Assistance with public subscriptions 202-512-1806

202-512-1530; 1-888-293-6498

General online information

Single copies/back copies:
Paper or fiche

Assistance with public single copies

202-512-1800
1-866-512-1800
(Toll-Free)
FEDERAL AGENCIES
Subscriptions:
Paper or fiche
Assistance with Federal agency subscriptions

202-741-6005
202-741-6005

FEDERAL REGISTER WORKSHOP
THE FEDERAL REGISTER: WHAT IT IS AND HOW TO USE IT

FOR: Any person who uses the Federal Register and Code of
Federal Regulations.

‘WHO: Sponsored by the Office of the Federal Register.

WHAT: Free public briefings (approximately 3 hours) to present:

1. The regulatory process, with a focus on the Federal
Register system and the public’s role in the develop-
ment of regulations.

2. The relationship between the Federal Register and
Code of Federal Regulations.

3. The important elements of typical Federal Register doc-
uments.

4. An introduction to the finding aids of the FR/CFR sys-
tem.

WHY: To provide the public with access to information nec-
essary to research Federal agency regulations which di-
rectly affect them. There will be no discussion of spe-
cific agency regulations.

‘WHEN: Tuesday, September 15, 2009
9:00 a.m.-12:30 p.m.
WHERE: Office of the Federal Register

Conference Room, Suite 700
800 North Capitol Street, NW.
‘Washington, DC 20002

RESERVATIONS: (202) 741-6008




11

Contents

Federal Register
Vol. 74, No. 141

Friday, July 24, 2009

Agricultural Marketing Service
RULES
Decreased Assessment Rate:
Grapes Grown in a Designated Area of Southeastern
California, 36603—36604
PROPOSED RULES
Increased Assessment Rate:
Fresh Prunes Grown in Designated Counties in
Washington and in Umatilla County, OR, 36616—
36618

Agriculture Department

See Agricultural Marketing Service

See Federal Crop Insurance Corporation
See Food and Nutrition Service

See Forest Service

See Rural Business—Cooperative Service

Army Department

NOTICES

Agency Information Collection Activities; Proposals,

Submissions, and Approvals, 36676—36681
Availability:
Record of Decision (ROD) for Military Training Activities

at Makua Military Reservation (MMR), Hawaii,
36681-36682

Blind or Severely Disabled, Committee for Purchase From
People Who Are

See Committee for Purchase From People Who Are Blind or
Severely Disabled

Centers for Disease Control and Prevention
NOTICES
Meetings:
Board of Scientific Counselors, National Institute for
Occupational Safety and Health, 36731
Disease, Disability, and Injury Prevention and Control
Special Emphasis Panel, 36731
Health Disparities Subcommittee, Advisory Committee to
the Director, 36730

Centers for Medicare & Medicaid Services

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 36717-36719

Medicare and Medicaid Programs:

Application of the Accreditation Commission for Health
Care for Deeming Authority for Hospices, 36720—
36722

Resolicitation of Proposals for the Private, For Profit
Demonstration Project for the Program of All-
Inclusive Care for the Elderly, etc., 36722—-36723

Medicare Program:

New Members to the Advisory Panel on Ambulatory
Payment Classification Groups, 36723-36724
Request for Nominations and Meeting of the Practicing

Physicians Advisory Council, 3672436725
Withdrawal:

Second Publication of Reconsideration of Disapproval of

Washington State Plan Amendment, 36733

Children and Families Administration

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 36715-36206

Coast Guard
RULES
Drawbridge Operations:
East River, New York City, NY, Maintenance, 36607—
36608
Safety Zones:
Naval Training August and September, San Clemente
Island, CA, 36608-36610
Special Local Regulations for Marine Events:
Port Huron to Mackinac Island Sail Race, 36605—-36607
NOTICES
Meetings:
Chemical Transportation Advisory Committee, 36733—
36734
Request for Applicants:
Chemical Transportation Advisory Committee; Vacancies,
36735

Commerce Department

See International Trade Administration

See National Institute of Standards and Technology
See National Oceanic and Atmospheric Administration

Committee for Purchase From People Who Are Blind or
Severely Disabled

NOTICES

Additions to and Deletions from Procurement List, 36673—
36674

Defense Department
See Army Department
See Navy Department
PROPOSED RULES
Changes Included in the National Defense Authorization
Act for Fiscal Year 2007:
Improvements to Descriptions of Cancer Screening for
Women; TRICARE, 36638—-36639
Rare Diseases Definition:
TRICARE, 36639-36640
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 36674—36676
Web-Based Mental Health Care Demonstration Project,
36676

Drug Enforcement Administration

NOTICES

Grant of Renewal Application and Dismissal of Proceeding:
CBS Wholesale Distributors, 36746—36751

Grant of Restricted Registration; Suspension of Registration:
Owens, Gregory D., D.D.S., 36751-36758

Revocation of Registration:
Berkowitz, Roy, E., M.D., 36758-36760

Education Department

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 36682



v Federal Register/Vol. 74, No. 141/Friday, July 24, 2009/ Contents

Meetings:
National Assessment Governing Board, 36682—-36684

Employee Benefits Security Administration

NOTICES

Prohibited Transaction Exemptions and Grant of Individual
Exemptions, 36773-36779

Employment and Training Administration
NOTICES
Availability of Funds and Solicitation for Grant
Applications:
Mentoring, Educational, and Employment Strategies, etc.,
36761-36773

Energy Department

See Federal Energy Regulatory Commission

See National Nuclear Security Administration

See Western Area Power Administration

NOTICES

Environmental Impact Statements; Availability, etc.:

Long-Term Management and Storage of Elemental

Mercury, Extension of the Public Comment Period;
Correction, 36684—36685

Environmental Protection Agency
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 36696—36698
Cancellation of Pesticides for Non-Payment of Year 2009
Registration Maintenance Fees, 36699-36705
Environmental Impact Statements; Availability, etc., 36706—
36708
Meetings:
FIFRA Scientific Advisory Panel, 36708-36710
Proposed Issuance of NPDES General Permits:
Wastewater Lagoon Systems Located in Colorado et al.,
36705—-36706

Executive Office of the President
See Science and Technology Policy Office

Federal Aviation Administration
PROPOSED RULES
Airworthiness Directives:
Bombardier Model CL 600 2B19 (Regional Jet Series 100
& 440) Airplanes, 36628—-36633
NOTICES
Passenger Facility Charge (PFC) Approvals and
Disapprovals, 36810-36821

Federal Crop Insurance Corporation

NOTICES

FCIC’s Proposed Pricing Methodology for Grain Sorghum,
36655—-36656

Federal Deposit Insurance Corporation

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 36710-36711

Federal Emergency Management Agency
RULES
National Flood Insurance Program:
Assistance to Private Sector Property Insurers; Write-
Your-Own Arrangement, 36611-36614

Federal Energy Regulatory Commission
PROPOSED RULES
Standards for Business Practices for Interstate Natural Gas
Pipelines, 36633—-36638
NOTICES
Applications:
Domtar Maine Corp. et al., 36687—-36688
Public Utility District No. 1 of Snohomish County, WA,
36685—-36686
Red River Hydro, LLC, 36686—36687
Combined Notice of Filings, 36688—36689
Environmental Statements; Availability, etc.:
Mississippi Hub, LLC, 36694—36695
Filings:
Colstrip Energy Limited Partnership, 36695
Florida Gas Transmission Co., LLC, 36695—36696
SLC Pipeline, LLC, 36695
Request Under Blanket Authorization:
Columbia Gas Transmission, LLC, 36696

Federal Law Enforcement Training Center
NOTICES
Meetings:
State and Local Training Advisory Committee, 36734

Federal Motor Carrier Safety Administration

RULES

Elimination of Route Designation Requirement for Motor
Carriers Transporting Passengers Over Regular Routes,
36614—-36615

NOTICES

Commercial Driver’s License Standards:

Isuzu Motors America, Inc., 36809

Federal Railroad Administration

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 36807-36809

Federal Reserve System

NOTICES

Change in Bank Control Notices, Acquisition of Shares of
Bank or Bank Holding Companies; Correction, 36711

Formations of, Acquisitions by, and Mergers of Bank
Holding Companies, 36711-36712

Federal Trade Commission
NOTICES
Proposed Consent Agreements:
Aspen Technology, Inc., 36712-36714

Fish and Wildlife Service
PROPOSED RULES
Meetings:
Proposed Frameworks for Early Season Migratory Bird
Hunting, 36870-36890

Food and Drug Administration
RULES
Technical Amendment:
New Drug Applications and Abbreviated New Drug
Applications, 36604—36605
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 36720



Federal Register/Vol. 74, No. 141/Friday, July 24, 2009/ Contents

Food and Nutrition Service

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 36649

Foreign Assets Control Office

NOTICES

Additional Designations, Foreign Narcotics Kingpin
Designation Act, 36825-36826

Forest Service

NOTICES

Environmental Impact Statements; Availability, etc.:
Shasta—Trinity National Forest, CA, 36654—36655

Meetings:
Alpine County Resources Advisory Committee, 36656
Tuolumne County Resource Advisory Committee, 36656

Health and Human Services Department

See Centers for Disease Control and Prevention
See Centers for Medicare & Medicaid Services
See Children and Families Administration

See Food and Drug Administration

See Indian Health Service

See National Institutes of Health

Homeland Security Department

See Coast Guard

See Federal Emergency Management Agency
See Federal Law Enforcement Training Center
See U.S. Customs and Border Protection

Housing and Urban Development Department

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 36735-36736

Federal Property Suitable as Facilities to Assist the
Homeless, 36736

Indian Health Service

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 36714-36715, 36720

Interior Department

See Fish and Wildlife Service
See Land Management Bureau
See National Park Service

See Reclamation Bureau

International Trade Administration
NOTICES
Antidumping:
Certain Kitchen Appliance Shelving and Racks from the
People’s Republic of China, 36656—36662
Certain Lined Paper Products from the People’s Republic
of China, 36662—-36667
Application for Membership:
U.S. Travel and Tourism Advisory Board, 36667—36668

International Trade Commission
NOTICES
Investigation:
Certain Lighting Control Devices Including Dimmer
Switches and Parts Thereof, 36744—36745

Justice Department
See Drug Enforcement Administration

NOTICES
Lodging of Consent Decree Under the Clean Air Act,
36745-36746

Labor Department

See Employee Benefits Security Administration

See Employment and Training Administration

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 36760-36761

Land Management Bureau

NOTICES

Environmental Impact Statements; Availability, etc.:
Santa Ana River Wash Land Exchange, CA, 36736-36737
Three Rivers Stone Quarry Expansion, 36738-36739

Maritime Administration

NOTICES

Requested Administrative Waiver of the Coastwise Trade
Laws, 36821-36823

National Credit Union Administration

PROPOSED RULES

National Credit Union Share Insurance Fund Premium and
One Percent Deposit, 36618—-36628

National Institute of Standards and Technology
NOTICES
Meetings:
Third Smart Grid Interoperability Standards Interim
Roadmap Public Workshop, 36672

National Institutes of Health
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 36717
Meetings:
Center for Scientific Review, 36725-36726, 36728—36730
Eunice Kennedy Shriver National Institute of Child
Health and Human Development, 36730
National Cancer Institute, 36728
National Center for Research Resources, 36732
National Center on Minority Health and Health
Disparities, 36729, 36731-36732
National Eye Institute, 36726
National Heart, Lung, and Blood Institute, 36730
National Institute of Allergy and Infectious Diseases,
36729, 36732
National Institute of Environmental Health Sciences,
36729
National Institute of General Medical Sciences, 36728
National Institute on Aging, 36731
National Library of Medicine, 36726—-36728

National Nuclear Security Administration
NOTICES
Environmental Impact Statements; Intent:
Department of Energy/National Nuclear Security
Administration Nevada Test Site and Off-Site
Locations, etc., 36691-36694

National Oceanic and Atmospheric Administration
PROPOSED RULES
Atlantic Highly Migratory Species:
Atlantic Shark Management Measures; Amendment 3,
36892-36921



VI Federal Register/Vol. 74, No. 141/Friday, July 24, 2009/ Contents

NOTICES
Issuance of Permit Modification:
Endangered Species (File No. 10027-02), 36668
Issuance of Permit:
Marine Mammals (File No. 14241), 36668—36669
Meetings:
Fisheries of the South Atlantic; South Atlantic Fishery
Management Council, 36671-36672
Gulf of Mexico Fishery Management Council, 36669—
36670
New England Fishery Management Council, 36670
North Pacific Fishery Management Council, 36670-36671

National Park Service
PROPOSED RULES
Special Regulations:
Areas of the National Park System, 36640
NOTICES
Boundary Revision, 36736
Environmental Impact Statements; Intent:
Modification/Removal of the Canal Diversion Dam in
Cuyahoga Valley National Park, OH, 36739-36740
Intent to Repatriate Cultural Items:
Peabody Museum of Archaeology and Ethnology, Harvard
University, Cambridge, MA, 36741-36742
U.S. Department of Defense, Army Corps of Engineers,
Walla Walla District, etc., 36740-36741
Meetings:
Chesapeake and Ohio Canal National Historical Park
Advisory Commission, 36742—-36743
National Park Service Alaska Region’s Subsistence
Resource Commission Program, 36743—-36744
Notice of Inventory Completions:
University of Oregon, Oregon State Museum of
Anthropology, Eugene, OR; Correction, 36744

National Science Foundation

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 36779-36780

Navy Department

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 36678

Nuclear Regulatory Commission
NOTICES
Environmental Impact Statements; Availability, etc.:
Proposed General Electric—Hitachi Global Laser
Enrichment Facility, 36781-36782
Issuance and Availability:
Draft Regulatory Guide (DG-3038), 36780-36781

Personnel Management Office
NOTICES
Excepted Service, 36782—-36785

Postal Regulatory Commission
NOTICES
Global Expedited Package Services Contract, 36785—36786

Reclamation Bureau
NOTICES
Environmental Impact Statements; Availability, etc.:
Walker River Basin Acquisition Program, 36737-36738
Meetings:
Glen Canyon Dam Adaptive Management Work Group,
36742

Rural Business—Cooperative Service

NOTICES

American Recovery and Reinvestment Act of 2009 Business
and Industry Guaranteed Loan Program, 36649—-36654

Science and Technology Policy Office
NOTICES
Meetings:
President’s Council of Advisors on Science and
Technology, 36924

Securities and Exchange Commission
PROPOSED RULES
Municipal Securities Disclosure, 36832—36868
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 36786—-36787
Self-Regulatory Organizations; Proposed Rule Changes:
Chicago Board Options Exchange, Inc., 36801-36805
Financial Industry Regulatory Authority, Inc., 36787—
36790
International Securities Exchange, LLC, 36792-36794,
36802—-36803
NASDAQ OMX BX, Inc., 36805-36807
New York Stock Exchange, LLC, 36797—-36799
NYSE Amex, LLC, 36799-36801
NYSE Arca, Inc., 36794—-36797
The NASDAQ Stock Market, LLC, 36790-36792

Small Business Administration

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 36786

State Department

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals; Correction, 36807

Transportation Department

See Federal Aviation Administration

See Federal Motor Carrier Safety Administration
See Federal Railroad Administration

See Maritime Administration

Treasury Department

See Foreign Assets Control Office

NOTICES

Privacy Act; Systems of Records, 36823-36825

U.S. Customs and Border Protection

NOTICES

Cancellation of Customs Broker Licenses Due to Death of
the License Holder, 36733

Veterans Affairs Department

RULES

Recoupment of Severance Pay From VA Compensation;
Correction, 36610-36611

PROPOSED RULES

Herbicide Exposure and Veterans with Covered Service in
Korea, 36640-36648

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 36826—36829



Federal Register/Vol. 74, No

. 141/Friday, July 24, 2009/ Contents VII

Western Area Power Administration
NOTICES
Environmental Impact Statements; Intent:
Interconnection of the Grapevine Canyon Wind Project,
Coconino County, AZ, 36689-36691

Separate Parts In This Issue

Part Il
Securities and Exchange Commission, 36832—-36868

Part Il
Interior Department, Fish and Wildlife Service, 36870—
36890

Part IV
Commerce Department, National Oceanic and Atmospheric
Administration, 36892—36921

Part V
Science and Technology Policy Office, 36924

Reader Aids

Consult the Reader Aids section at the end of this page for
phone numbers, online resources, finding aids, reminders,
and notice of recently enacted public laws.

To subscribe to the Federal Register Table of Contents
LISTSERYV electronic mailing list, go to http://
listserv.access.gpo.gov and select Online mailing list
archives, FEDREGTOC-L, Join or leave the list (or change
settings); then follow the instructions.



VIII Federal Register/Vol. 74, No. 141/ Friday, July 24, 2009/ Contents

CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found in the
Reader Aids section at the end of this issue.

7 CFR
925 36603
Proposed Rules

924 ... 36616
12 CFR

14 CFR

17 CFR

18 CFR

32 CFR

Proposed Rules:

199 (2 documents) ......... 36638,
36639

33 CFR

36 CFR

50 CFR




36603

Rules and Regulations
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 925

[Doc. No. AMS—FV—08-0107; FV09-925-2
FIR]

Grapes Grown in a Designated Area of
Southeastern California; Decreased
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Affirmation of interim final rule
as final rule.

SUMMARY: The Department of
Agriculture (USDA) is adopting, as a
final rule, without change, an interim
final rule that decreased the assessment
rate established for the California Desert
Grape Administrative Committee
(Committee), for the 2009 and
subsequent fiscal periods from $0.02 to
$0.01 per 18-pound lug of grapes
handled. The Committee locally
administers the marketing order for
grapes grown in a designated area of
southeastern California (order). The
interim final rule was necessary to align
the Committee’s expected revenue with
decreases in its proposed budget for the
2009 fiscal period, which began on
January 1.

DATES: Effective Date: Effective July 27,
2009.

FOR FURTHER INFORMATION CONTACT:
Jennifer Robinson, Marketing Specialist,
or Kurt J. Kimmel, Regional Manager,
California Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA; Telephone: (559) 487—
5901, Fax: (559) 487—5906, or e-mail:
Jen.Robinson@ams.usda.gov or
Kurt.Kimmel@ams.usda.gov.

Small businesses may obtain
information on complying with this and
other marketing order regulations by
viewing a guide at the following Web

site: http://www.ams.usda.gov/
AMSv1.0/ams.fetchTemplateData.do?
template=TemplateN&page=Marketing
OrdersSmallBusinessGuide; or by
contacting Jay Guerber, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DG 20250-0237;
Telephone: (202) 720-2491, Fax: (202)
720-8938, or E-mail:
Jay.Guerber@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Order No.
925, as amended (7 CFR part 925),
regulating the handling of grapes grown
in a designated area of southeastern
California, hereinafter referred to as the
“order.” The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

Under the order, California desert
grape handlers are subject to
assessments, which provide funds to
administer the order. Assessment rates
issued under the order are intended to
be applicable to all assessable desert
grapes for the entire fiscal period, and
continue indefinitely until amended,
suspended, or terminated. The
Committee’s fiscal period begins on
January 1, and ends on December 31.

In an interim final rule published in
the Federal Register on February 24,
2009, and effective on February 25, 2009
(74 FR 8141, Doc. No. AMS-FV-08—
0107; FV08-932-2 IFR), § 925.215 was
amended by decreasing the assessment
rate established for the Committee for
the 2009 and subsequent fiscal periods
from $0.02 to $0.01 per 18-pound lug or
equivalent of desert grapes. The
decrease in the per-unit assessment rate
was possible due to significant
decreases in budgeted management and
administrative expenses for 2009.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 14 handlers
of southeastern California grapes who
are subject to regulation under the order
and about 50 grape producers in the
production area. Small agricultural
service firms are defined by the Small
Business Administration (13 CFR
121.201) as those having annual receipts
of less than $7,000,000, and small
agricultural producers are defined as
those whose annual receipts are less
than $750,000. Nine of the 14 handlers
subject to regulation have annual grape
sales of less than $7 million. Based on
data from the National Agricultural
Statistics Service (NASS) and the
Committee, the average crop value for
2008 is about $53,040,000. Dividing this
figure by the number of producers (50)
yields an average annual producer
revenue estimate of about $1,060,800,
which is above the SBA threshold of
$750,000. Based on the foregoing, it may
be concluded that a majority of grape
handlers and none of the producers may
be classified as small entities.

This rule continues in effect the
action that decreased the assessment
rate established for the Committee and
collected from handlers for the 2009 and
subsequent fiscal periods from $0.02 to
$0.01 per 18-pound lug of grapes. The
Committee unanimously recommended
expenditures of $77,692 and an
assessment rate of $0.01 per 18-pound
lug of grapes for the 2009 fiscal period.
The assessment rate of $0.01 is one-half
of the rate currently in effect. The
number of assessable grapes is estimated
at 6.5 million 18-pound lug of grapes.
Thus, the $0.01 rate should provide
$65,000 in assessment income. Income
derived from handler assessments, along
with interest income and funds from the
Committee’s authorized reserve will be
adequate to cover budgeted expenses.

The major expenditures
recommended by the Committee for the
2009 fiscal period include $10,500 for
compliance activities, $53,000 for
salaries and payroll expenses, and
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$14,192 for other administrative
expenses. In comparison, budgeted
expenses for these items in 2008 were
$5,000 for compliance activities,
$61,000 for salaries, $18,000 for
research, and $49,254 for other
administrative expenses.

Decreases in management and
administrative expenses are the result of
management services, office rental fees
and utilities being shared by the
Committee and the California Date
Administrative Committee (CDAC). In
2008, the Committee and the CDAC
agreed to share management and
administrative costs in order to
streamline expenses for both programs.
Additionally, the Committee
recommended not renewing its budget
for research in 2009 given that there
were no pending research proposals at
the time the budget was reviewed.

Prior to arriving at this budget, the
Committee considered alternative
expenditure and assessment rate levels,
but ultimately decided that the
recommended levels were reasonable to
properly administer the order. The
assessment rate recommended by the
Committee was derived by the following
formula: Anticipated 2009 expenses
($77,692) plus the desired 2009 ending
reserve ($88,534), minus the 2009
beginning reserve ($100,226) plus
anticipated interest income ($1,000),
divided by the estimated 2009
shipments (6.5 million 18-pound lugs).

This rate should provide sufficient
funds in combination with interest and
reserve funds to meet the anticipated
expenses of $77,692 and result in a
December 2009 ending reserve of
$88,534. This figure is about $10,800
over the Committee’s 2009 expenses.
Section 925.41 of the order permits the
Committee to maintain approximately
one fiscal period’s expenses in reserve.
The Committee plans to continue using
reserve funds to help meet its expenses
and bring the reserve to a level lower
than its expenses.

To calculate the percentage of grower
revenue represented by the assessment
rate for 2008, the assessment rate of
$0.02 per 18-pound lug is divided by
the estimated average grower price
(according to the NASS). This results in
estimated assessment revenue for the
2008 season as a percentage of grower
revenue of .245 percent ($0.02 divided
by $8.16 per 18-pound lug). NASS data
for 2009 is not yet available. However,
applying the same calculations above
using the average grower price for 2006—
08 would result in estimated assessment
revenue as a percentage of total grower
revenue of .13 percent for the 2009
season ($0.01 divided by $7.77 per 18-
pound lug). Thus, the assessment

revenue should be well below 1 percent
of estimated grower revenue in 2009.

This rule continues in effect the
action that decreased the assessment
obligation imposed on handlers.
Assessments are applied uniformly on
all handlers, and some of the costs may
be passed on to producers. However,
decreasing the assessment rate reduces
the burden on handlers, and may reduce
the burden on producers. In addition,
the Committee’s meeting was widely
publicized throughout the grape
production area and all interested
persons were invited to attend the
meeting and participate in Committee
deliberations on all issues. Like all
Committee meetings, the November 14,
2008, meeting was a public meeting and
all entities, both large and small, were
able to express views on this issue.

This action imposes no additional
reporting or recordkeeping requirements
on either small or large California grape
handlers. As with all Federal marketing
order programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this rule.

Comments on the interim final rule
were required to be received on or
before April 27, 2009. No comments
were received. Therefore, for the reasons
given in the interim final rule, we are
adopting the interim final rule as a final
rule, without change.

To view the interim final rule, go to
http://www.regulations.gov/fdmspublic/
component/
main?main=DocketDetail&d=AMS-FV-
08-0107.

This action also affirms information
contained in the interim final rule
concerning Executive Orders 12866 and
12988, the Paperwork Reduction Act (44
U.S.C. Chapter 35), and the E-Gov Act
(44 U.S.C. 101).

After consideration of all relevant
material presented, it is found that
finalizing the interim final rule, without
change, as published in the Federal
Register (74 FR 8141, February 24,
2009) will tend to effectuate the
declared policy of the Act.

List of Subjects in 7 CFR Part 925

Grapes, Marketing agreements,
Reporting and recordkeeping
requirements.

PART 925—GRAPES GROWN IN A
DESIGNATED AREA OF
SOUTHEASTERN CALIFORNIA—
[AMENDED]

m Accordingly, the interim final rule
amending 7 CFR part 925, which was
published at 74 FR 8141 on February 24,
2009, is adopted as a final rule, without
change.

Dated: July 20, 2009.
Rayne Pegg,

Administrator, Agricultural Marketing
Service.

[FR Doc. E9—-17602 Filed 7-23-09; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 314
[Docket No. FDA-2009—-N-0316]

New Drug Applications and
Abbreviated New Drug Applications;
Technical Amendment

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; technical
amendment.

SUMMARY: The Food and Drug
Administration (FDA) is amending its
new drug application (NDA) and
abbreviated new drug application
(ANDA) regulations to correct the
address for the Orange Book Staff in the
Office of Generic Drugs. This action is
being taken to ensure accuracy and
clarity in the agency’s regulations.
DATES: This rule is effective July 24,
2009.

FOR FURTHER INFORMATION CONTACT:
Olivia A. Pritzlaff, Center for Drug
Evaluation and Research, Food and
Drug Administration, Bldg. 51, rm.
6308, 10903 New Hampshire Ave.,
Silver Spring, MD 20993-0002, 301—
796—-3506.

SUPPLEMENTARY INFORMATION: FDA is
amending its regulations in part 314 (21
CFR part 314) to correct the address for
Orange Book Staff in the Office of
Generic Drugs in §§ 314.52(a)(2),
314.53(f), and 314.95(a)(2).

List of Subjects in 21 CFR Part 314

Administrative practice and
procedure, Confidential business
information, Drugs, Reporting and
recordkeeping requirements.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
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authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 314 is
amended as follows:

PART 314—APPLICATIONS FOR FDA
APPROVAL TO MARKET A NEW DRUG

m 1. The authority citation for 21 CFR
part 314 continues to read as follows:
Authority: 21 U.S.C. 321, 331, 351, 352,

353, 355, 356, 3564, 356b, 356¢, 371, 374,
379e.

§314.52 [Amended]

m 2. Section 314.52 is amended in
paragraph (a)(2) by removing ““at the
address identified on FDA’s Web site
(http://www.fda.gov/cder/ogd)” and by
adding in its place “7500 Standish P1.,
Rockville, MD 20855

§314.53 [Amended]

m 3. Section 314.53 is amended in
paragraph (f) by removing ““at the
address identified on FDA’s Web site
(http://www.fda.gov/cder/ogd)” and by
adding in its place “7500 Standish P1.,
Rockville, MD 20855

§314.95 [Amended]

m 4. Section 314.95 is amended in
paragraph (a)(2) by removing ““at the
address identified on FDA’s Web site
(http://www.fda.gov/cder/ogd)” and by
adding in its place “7500 Standish P1.,
Rockville, MD 20855,

Dated: July 17, 2009.
Jeffrey Shuren,

Associate Commissioner for Policy and
Planning.

[FR Doc. E9-17680 Filed 7-23-09; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket No. USCG—-2009-0659]

RIN 1625-AA08

Special Local Regulations for Marine

Events; Port Huron to Mackinac Island
Sail Race

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard will enforce
a special local regulation for the annual
Port Huron to Mackinac Island Sail
Race. This action is necessary to safely
control vessel movements in the vicinity
of the race starting point and provide for
the safety of the general boating public
and commercial shipping. During this

period, no person or vessel may enter
the regulated area without the
permission of the Coast Guard Patrol
Commander (“PATCOM”).

DATES: This rule is effective from 9 a.m.
through 4 p.m. on July 25, 2009.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG—-2009—
0659 and are available online by going
to http://www.regulations.gov, selecting
the Advanced Docket Search option on
the right side of the screen, inserting
USCG—-2009-0659 in the Docket ID box,
pressing Enter, and then clicking on the
item in the Docket ID column. They are
also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions concerning this
temporary rule, call or e-mail Mr. Frank
Jennings, Jr., Enforcement Branch, Ninth
Coast Guard District, 1240 East 9th
Street, Cleveland, OH, via e-mail at:
frank.t.jennings@uscg.mil or by phone
at: (216) 902—6094. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because the
special local regulation pertaining to
this annual race was previously
published in the Code of Federal
Regulations, but inadvertently removed
during the most recent revision to 33
CFR 100.901. Because this is an annual
race, held in the same location, local
maritime interests are already familiar
with the provisions of these regulations.
Based on the late discovery of the
missing permanent rule, the hazards
associated with marine regattas within
Port Huron and the short amount of

time until the event, delaying
publication of this regulation would be
contrary to the public interest.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. The special local regulation
pertaining to this annual race was
previously published in the Code of
Federal Regulations, but inadvertently
removed during the most recent revision
to 33 CFR 100.901. Because this is an
annual race, held in the same location,
local maritime interests are already
familiar with the provisions of these
regulations. Delaying this rule would be
contrary to the public interest of
ensuring the safety of spectators and
vessels during this operation and
immediate action is necessary to
prevent possible loss of life or property.

Background and Purpose

Special local regulations are necessary
to safely control vessel movements in
the vicinity of the race starting point
and provide for the safety of the general
boating public and commercial
shipping. The Captain of the Port
Detroit has determined that the start of
the Port Huron to Mackinac Island Sail
Race does pose significant risks to
public safety and property. The likely
combination of congested waterways,
vessels engaged in a regatta, and fast
currents could easily result in serious
injuries or fatalities.

Discussion of Rule

The Coast Guard will enforce special
local regulations for the annual Port
Huron to Mackinac Sail Race from 9
a.m. until 4 p.m. on July 25, 2009. The
special local regulations apply to the
waters of the Black River, St. Clair River
and lower Lake Huron from:

Latitude Longitude
42°58.8" N ............ 082°26" W, to
42°58.4' N ............ 082°24.8" W, thence

northward along the
International Boundary
to
43°02.8"N ............ 082°23.8" W, to
43°02.8"N ............ 082°26.8" W, thence
southward along the
U.S. shoreline to
42°58.9 N ............ 082°26" W, thence to
42°58.8" N ............ 082°26" W.

[DATUM: NAD 1983].

In order to ensure the safety of
spectators and participating vessels, the
special local regulations will be in effect
for the day of the start of the event. The
Coast Guard will patrol the race area
under the direction of a designated
Coast Guard Patrol Commander
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(“PATCOM?”). Vessels desiring to transit
the regulated area may do so only with
prior approval of the PATCOM and
when so directed by that officer. The
PATCOM may be contacted on Channel
16 (156.8 MHZ) by the call sign “Coast
Guard Patrol Commander.” Vessels will
be operated at a no wake speed to
reduce the wake to a minimum, and in
a manner which will not endanger
participants in the event or any other
craft. The rules contained in the above
two sentences shall not apply to
participants in the event or vessels of
the patrol operating in the performance
of their assigned duties.

In the event these special local
regulations affect shipping, commercial
vessels may request permission from the
PATCOM to transit the area of the event
by hailing call sign “Coast Guard Patrol
Commander” on Channel 16 (156.8
MHZ).

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit or anchor in
a portion of the Black River, St. Clair
River and lower Lake Huron from 9 a.m.
until 4 p.m. July 25, 2009.

These special local regulations will
not have a significant economic impact

on a substantial number of small entities
for the following reasons. This rule will
be enforced for only 7 hours on a
weekend when the majority of vessel
traffic transiting the area is recreational.
Vessel traffic will be allowed to pass
through the area of the race start with
the permission of the Coast Guard patrol
commander. Before the effective period,
the Coast Guard will issue maritime
advisories widely to users of the river.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. Small businesses may send
comments on the actions of Federal
employees who enforce, or otherwise
determine compliance with, Federal
regulations to the Small Business and
Agriculture Regulatory Enforcement
Ombudsman and the Regional Small
Business Regulatory Fairness Boards.
The Ombudsman evaluates these
actions annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such

an expenditure we do discuss the effects
of this rule elsewhere in this preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

The Coast Guard recognizes the treaty
rights of Native American Tribes.
Moreover, the Coast Guard is committed
to working with Tribal Governments to
implement local policies and to mitigate
Tribal concerns. We have determined
that these regulations and fishing rights
protection need not be incompatible.
We have also determined that this Rule
does not have Tribal implications under
Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments, because it does not have
a substantial direct effect on one or
more Indian Tribes, on the relationship
between the Federal Government and
Indian Tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian Tribes.
Nevertheless, Indian Tribes that have
questions concerning the provisions of
this Rule or options for compliance are
encouraged to contact the point of
contact listed under FOR FURTHER
INFORMATION CONTACT.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
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has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(h), of the Instruction. This rule
involves the enforcement of special
local regulations, pursuant to 33 CFR
100, for the annual Port Huron to
Mackinac Island Sail Race, July 25, 2009
at 9 a.m. to July 25, 2009 at 4 p.m. This
action is necessary to safely control
vessel movements in the vicinity of the
start of the race and provide for the
safety of the general boating public and
commercial shipping. Regulations will
be in effect for seven hours on the day
the event starts. The Coast Guard will
patrol the race area under the direction
of a designated Coast Guard Patrol
Commander.

An environmental analysis checklist
and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR Part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2. A new temporary § 100.35T09-0659
is added as follows:

§100.35T09-0659 Special Local
Regulations for Marine Events; Port Huron
to Mackinac Island Sail Race.

(a) Location. The special local
regulations apply to the waters of the
Black River, St. Clair River and lower
Lake Huron from:

Latitude Longitude
42°58.8"'N ............ 082°26" W, to
42°58.4'N ............ 082°24.8" W, thence

northward along the
International Boundary
to
43°02.8'N ............ 082°23.8' W, to
43°02.8"N ............ 082°26.8" W, thence
southward along the
U.S. shoreline to
42°58.9’ N 082°26" W, thence to
42°58.8" N 082°26" W.

[DATUM: NAD 1983].

(b) Effective period. This rule is
effective from 9 a.m. to 4 p.m. on July
25, 2009.

(c) Regulations.

(1) In accordance with the general
regulations in section 100.35 of this
part, the Coast Guard will patrol the
regatta area under the direction of a
designated Coast Guard Patrol
Commander (“PATCOM”). The
PATCOM may be contacted on Channel
16 (156.8 MHz) by the call sign “Coast
Guard Patrol Commander.” Vessels
desiring to transit the regulated area
may do so only with prior approval of
the PATCOM and when so directed by
that officer.

(2) Vessels will be operated at a no
wake speed to reduce the wake to a
minimum, and in a manner which will
not endanger participants in the even or
any other craft. The rules in this
subparagraph shall not apply to
participants in the event or vessels of
the patrol operating in the performance
of their assigned duties.

(3) The PATCOM may direct the
anchoring, mooring or movement of any
boat or vessel within the regatta area. A
succession of sharp, short signals by

whistle or horn from vessels patrolling
the area under the direction of the U.S.
Coast Guard PATCOM shall serve as a
signal to stop. Vessels so signaled shall
stop and shall comply with the orders
of the PATCOM. Failure to do so may
result in expulsion from the area,
citation for failure to comply, or both.

(4) The PATCOM may establish vessel
size and speed limitations and operating
conditions. The PATCOM may restrict
vessel operation within the regatta area
to vessels having particular operating
characteristics. The PATCOM may
terminate the marine event or the
operation of vessel at any time it is
deemed necessary for the protection of
life and property.

Dated: July 10, 2009.
F.M. Midgette,

Captain, U.S. Coast Guard, Captain of the
Port Detroit.

[FR Doc. E9—17748 Filed 7-23-09; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—2009-0578]
Drawbridge Operation Regulations;

East River, New York City, NY,
Maintenance

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the regulation governing
the operation of the Roosevelt Island
Bridge across the East River, mile 6.4, at
New York City, New York. Under this
temporary deviation the bridge may
remain in the closed position for one
month to facilitate completion of
ongoing bridge maintenance. Vessels
that can pass under the draw without a
bridge opening may do so at all times.
DATES: This deviation is effective from
July 24, 2009 through August 15, 2009.
ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG—2009—
0578 and are available online at
http://www.regulations.gov, selecting
the Advanced Docket Search option on
the right side of the screen, inserting
USCG-2009-0578 in the docket ID box,
pressing enter, and then clicking on the
item in the Docket ID column. This
material is also available for inspection
or copying at the Docket Management
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Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Mr. Joe Arca, Project Officer,
First Coast Guard District, telephone
(212) 668-7165, joe.m.arca@uscg.mil. If
you have questions on viewing the
docket, call Renee V. Wright, Program
Manager, Docket Operations, telephone
202-366-9826.

SUPPLEMENTARY INFORMATION: The
Roosevelt Island Bridge, across the East
River, mile 3.1, at New York City, New
York, has a vertical clearance in the
closed position of 34 feet at mean high
water and 40 feet at mean low water.
The existing drawbridge operation
regulations are listed at 33 CFR
117.781(c).

The East River at the bridge location
is a secondary channel not normally
used by the local seasonal recreational
vessels, and commercial vessels that can
transit around Roosevelt Island on the
other side.

The owner of the bridge, New York
City Department of Transportation,
requested a temporary deviation to
facilitate the completion of construction
for a major rehabilitation of the bridge.

On March 19, 2009, we published a
temporary deviation entitled “East
River, New York” in the Federal
Register (74 FR 11645) that allowed the
Roosevelt Island Bridge to remain in the
closed position from April 15, 2009
through July 14, 2009, to facilitate
rehabilitation construction at the bridge.

On June 18, 2009, the bridge owner
notified us that the construction
authorized under the above temporary
deviation would not be completed as
originally scheduled on July 14, 2009,
and that an additional temporary
deviation would be necessary for one
additional month, July 15, 2009 through
August 15, 2009, in order to finish their
work.

Under this temporary deviation the
Roosevelt Island Bridge may remain in
the closed position from July 15, 2009
through August 15, 2009. Vessels that
can pass under the bridge without a
bridge opening may do so at all times.

In accordance with 33 CFR 117.35(e),
the bridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: July 14, 2009.
Gary Kassof,

Bridge Program Manager, First Coast Guard
District.

[FR Doc. E9—-17749 Filed 7—23—-09; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2009-0456]

RIN 1625-AA00

Safety Zone; Naval Training August

and September, San Clemente Island,
CA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a safety zone on the
navigable waters of the Pacific Ocean at
the north end of San Clemente Island in
support of Naval Live Fire Training.
This safety zone is necessary to ensure
non-authorized personnel and vessels
remain safe by keeping clear of the
hazardous area during the training
activity. Persons and vessels are
prohibited from entering into, transiting
through, or anchoring within this safety
zone unless authorized by the Captain
of the Port (COTP) or his designated
representative.

DATES: This rule is effective from
August 1, 2009 through September 30,
2009.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG—-2009—
0456 and are available online by going
to http://www.regulations.gov, selecting
the Advanced Docket Search option on
the right side of the screen, inserting
USCG-2009-0456 in the Docket ID box,
pressing Enter, and then clicking on the
item in the Docket ID column. They are
also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail Petty Officer Kristen
Beer, Waterways Management, U.S.
Coast Guard Sector San Diego, Coast
Guard; telephone 619-278-7262, e-mail
Kristen.A.Beer@uscg.mil. If you have
questions on viewing the docket, call

Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because
immediate action is necessary to ensure
the safety of commercial and
recreational vessels in the vicinity of
any live fire training on the dates and
times this rule will be in effect and
delay would be contrary to the public
interest.

For the same reasons, the Coast Guard
also finds that good cause exists under
5 U.S.C. 553(d)(3) for making this rule
effective less than 30 days after
publication in the Federal Register. Any
delay in the effective date of this rule
would expose mariners to the dangers
posed by the training.

Background and Purpose

U.S. Naval forces will be conducting
intermittent training involving live fire
exercises throughout August and
September 2009. This safety zone is
necessary to ensure non-authorized
personnel and vessels remain safe by
keeping clear of the hazardous area
during the training activity.

Discussion of Rule

The Coast Guard is establishing a
safety zone that will be enforced from
August 1, 2009 through September 30,
2009. The limits of the safety zone will
be the navigable waters of the Pacific
Ocean at the north end of San Clemente
Island bounded by lines connecting the
following coordinates: Beginning at
33°01.09"N, 118°36.34" W; thence to
32°59.95" N, 118°39.77" W; thence
running parallel to the shoreline at a
distance of approximately 3 NM to
33°02.81° N, 118°30.65" W; thence to
33°01.29"N, 118°33.88" W; thence along
the shoreline returning to 33°01.09" N,
118°36.34’ W (NAD 83).

This safety zone is necessary to
ensure non-authorized personnel and
vessels remain safe by keeping clear of
the hazardous area during the training
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activities. Persons and vessels are
prohibited from entering into, transiting
through, or anchoring within this safety
zone unless authorized by the Captain
of the Port, or his designated
representative.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation is unnecessary.
This determination is based on the size
and location of the safety zone.
Commercial and recreational vessels
will not be allowed to transit through
the designated safety zone during
specified times of training.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit or anchor in
a portion of the Pacific Ocean on the
north end of San Clemente Island from
August 1, 2009 until September 30,
2009.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: This rule will be
enforced only during naval training
exercises. Vessel traffic can pass safely
around the zone. Traffic will be allowed
to pass through the zone with the
permission of the U.S. Navy or U.S.

Coast Guard. Before the effective period,
the Coast Guard will issue broadcast
notice to mariners (BNM) alerts.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734-3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and

Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
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adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction because this
rule establishes a safety zone.

An environmental analysis checklist
and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Public Law 107-295; 116 Stat. 2064;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add a new temporary section
§165.T11-224 to read as follows:

§165.T11-224 Safety Zone; Naval Training
August and September, San Clemente
Island, CA.

(a) Location. The following area is a
safety zone: All navigable waters of the
Pacific Ocean, from surface to bottom, at
the north end of San Clemente Island
bounded by lines connecting the
following points: Beginning at 33°01.09’
N, 118°36.34" W; thence to 32°59.95" N,
118°39.77” W; thence running parallel to
the shoreline at a distance of
approximately 3 NM to 33°02.81" N,
118°30.65" W; thence to 33°01.29” N,
118°33.88” W; thence along the
shoreline returning to 33°01.09" N,

118°36.34” W. These coordinates are
based on NAD 83.

(b) Effective Period. This section is
effective from August 1, 2009 through
September 30, 2009 during naval
training exercises. If training is
concluded prior to the scheduled
termination time, the COTP will cease
enforcement of this safety zone and will
announce that fact via Broadcast Notice
to Mariners.

(c) Definitions. The following
definitions apply to this section:
Designated representative, means any
Commissioned, Warrant, or Petty
Officers of the Coast Guard, Coast Guard
Auxiliary, or local, state, and federal
law enforcement vessels who have been
authorized to act on the behalf of the
COTP; non-authorized personnel and
vessels, means any civilian boats,
fishermen, divers, and swimmers.

(d) Regulations. (1) Entry into, transit
through or anchoring within this safety
zone is prohibited unless authorized by
the COTP San Diego or his designated
representative.

(2) Non-authorized personnel and
vessels requesting permission to transit
through the safety zone may request
authorization to do so from the COTP
San Diego or his designated
representative. They may be contacted
on VHF-FM Channel 16, or at telephone
number (619) 278—7033.

(3) Naval units involved in the
exercise are allowed in confines of the
established safety zone.

(4) All persons and vessels shall
comply with the instructions of the
Coast Guard COTP or his designated
representative.

(5) Upon being hailed by U.S. Coast
Guard or other official personnel by
siren, radio, flashing light, or other
means, the operator of a vessel shall
proceed as directed.

(6) The Coast Guard may be assisted
by other federal, state, or local agencies
including the U.S. Navy.

Dated: June 15, 2009.
T.H. Farris,

Captain, U.S. Coast Guard, Captain of the
Port San Diego.

[FR Doc. E9—-17746 Filed 7-23-09; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 3
RIN 2900-AK95

Recoupment of Severance Pay From
VA Compensation; Correction

AGENCY: Department of Veterans Affairs.

ACTION: Correcting Amendment.

SUMMARY: This document contains a
correction to the regulation of the
Department of Veterans Affairs (VA)
that governs recoupment of lump-sum
readjustment pay from disability
compensation. This correction is
required in order to amend an authority
citation in the regulation. No
substantive change to the content of the
regulation is being made by this
correcting amendment.

DATES: Effective: July 24, 2009.

FOR FURTHER INFORMATION CONTACT:
James E. Figliozzi, Office of Regulation
Policy and Management (02REG),
Department of Veterans Affairs, 810
Vermont Ave., NW., Washington, DC
20420, (202) 461—-4902.

SUPPLEMENTARY INFORMATION: VA
published an amendment to a final rule
in the Federal Register on September
27,2002 (See 67 FR 60868), that, among
other things, added 10 U.S.C. 1174(h)(2)
and 10 U.S.C. 1212(c) as authority
citations for 38 CFR 3.700(a)(2)(iii). The
citation to 10 U.S.C. 1212(c) is incorrect,
because that statute governs the
recoupment of disability severance pay.
A subsequent amendment to the final
rule on June 5, 2009 (See 74 FR 26957)
retained this incorrect authority
citation. This document corrects that
error. Because the citation to 10 U.S.C.
1174(h)(2) is correct, it remains
unchanged.

List of Subjects in 38 CFR Part 3

Administrative practice and
procedure, Claims, Disability benefits,
Health care, Pensions, Veterans,
Vietnam.

m Accordingly, 38 CFR part 3 is
corrected by making the following
correcting amendment:

PART 3—ADJUDICATION

m 1. The authority citation for part 3,
subpart A continues to read as follows:

Authority: 38 U.S.C. 501(a), unless
otherwise noted.

m 2.In § 3.700, revise the authority
citation after paragraph (a)(2)(iii) to read
as follows:

§3.700 General.

* * * * *
(a) * % %
(2) * * %
(iii) * * *



Federal Register/Vol.

74, No. 141/Friday, July 24, 2009/Rules and Regulations

36611

(Authority: 10 U.S.C. 1174(h)(2))

* * * * *

William F. Russo,

Director of Regulations Management.

[FR Doc. E9—17308 Filed 7-23-09; 8:45 am]
BILLING CODE P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 62

[Docket ID FEMA-2008-0001]

RIN 1660—-AA58

National Flood Insurance Program
(NFIP); Assistance to Private Sector

Property Insurers; Write-Your-Own
Arrangement

AGENCY: Federal Emergency
Management Agency, DHS.
ACTION: Final rule.

SUMMARY: This rule adopts as final,
without change, an interim rule
published on April 3, 2008. The interim
rule amended portions of the Federal
Emergency Management Agency,
Federal Insurance Administration,
Financial Assistance/Subsidy
Arrangement between Write-Your-Own
Companies and FEMA. The added
language assisted WYO Companies by
recognizing each party’s duties under
the Arrangement and amended the way
FEMA communicates changes to the
Unallocated Loss Adjustment Expenses
compensation rate to WYO Companies.
DATES: This rule is effective August 24,
2009.

FOR FURTHER INFORMATION CONTACT:
Edward L. Connor, Acting Federal
Insurance Administrator, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472,
(202) 646-3429 (Phone), (202) 646—3445
(facsimile), or Edward.Connor@dhs.gov.
SUPPLEMENTARY INFORMATION:

I. Background

Under the authority of sections 1304
and 1345 of the National Flood
Insurance Act of 1968, Public Law 90—
448, 82 Stat. 476, as amended (42 U.S.C.
4011, 4081), the Federal Emergency
Management Agency (FEMA) provides
insurance protection against flood
damage to homeowners, businesses, and
others by means of the National Flood
Insurance Program (NFIP). The sale of
flood insurance is largely implemented
by private insurance companies that
participate in the NFIP Write-Your-Own

(WYO) program. Through the WYO
program, insurance companies enter
into agreements with FEMA to sell and
service flood insurance policies and
adjust claims after flood losses.

Under the WYO program, 88 private
sector property insurers issue flood
insurance policies and adjust flood
insurance claims under their own
names based on the Financial
Assistance/Subsidy Arrangement
(Arrangement). The Arrangement is
published at 44 CFR part 62, Appendix
A and defines the duties and
responsibilities of insurers that sell,
service, and market insurance under the
WYO program. The Arrangement also
identifies the responsibilities of the
Government to provide financial and
technical assistance to these insurers.
The Arrangement is renewed yearly
through written agreement between the
WYO Companies and FEMA.

FEMA published an interim final rule
on April 3, 2008, (73 FR 18182) in
which it made three changes to the
Arrangement. These changes either
clarified existing practices or clarified
how FEMA communicates certain
information to WYO Companies.

First, Article II, section G.3., was
added to require the WYO Companies to
notify their agents of the requirement to
comply with State regulations regarding
flood insurance agent education, notify
them of flood insurance training
opportunities needed to meet the
minimum NFIP training requirements
called for in section 207 of the Bunning-
Bereuter-Blumenauer Flood Insurance
Reform Act of 2004, Public Law 108—
264, 118 Stat. 727 (42 U.S.C. 4011 note),
and assist FEMA in periodic assessment
of agent training needs. Although WYO
Companies were already undertaking
these efforts, they were added to the
Arrangement to formalize the
commitment.

Second, FEMA revised Article VII,
section A. to provide additional
clarification that there is no requirement
that WYO Companies use their own
funds to pay NFIP claims when there
are no funds available in the National
Flood Insurance Fund (NFIF) to be
drawn down through the company letter
of credit. In such circumstances, the
Federal Insurance Administrator would
suspend the NFIP’s payment of claims
until funds are again available in the
Treasury, and the WYO Companies
would not be required to pay claims
from their own funds in the event of
such a suspension. This change was
consistent with pre-existing FEMA
policy.

Finally, FEMA revised Article III,
section C.1. of the Arrangement which
deals with the Unallocated Loss

Adjustment Expense (ULAE) for which
WYO Companies receive reimbursement
under the Arrangement. ULAE is
intended to cover those claim handling
expenses that are not associated with
specific claims, such as maintaining the
home office claims staff and establishing
and running on-site claims field offices.
Before the interim final rule, the ULAE
rate was an expense reimbursement of
3.3 percent of the incurred loss (except
that it does not include “incurred but
not reported”). The effect of the interim
final rule was to remove the ULAE
compensation percentage from the
Arrangement. Instead, the percentage is
now communicated by FEMA to the
WYO Companies through a formula that
is not written into the Arrangement. For
fiscal year 2009, the formula was sent to
each WYO Company as part of their
offer to renew their Financial
Assistance/Subsidy Arrangement.
Although the interim final rule was
focused on the manner in which the
ULAE formula is communicated to the
WYO Companies, and not the actual
ULAE rate itself, FEMA sought data to
use in its efforts to revise the formula,
and suggestions for ways to tailor the
formula to ensure that it would
accurately reimburse WYO Companies
for their actual loss. WYO Companies
were encouraged to submit actual ULAE
data during the comment period of the
interim final rule to assist FEMA in
continuing to refine the formula.

II. Discussion of Public Comments

FEMA received no comments from
the public regarding the interim final
rule. All previously published
rulemaking documents, including the
interim final rule which contains an in-
depth explanation for the changes made,
and supporting data are available in the
public docket for this rulemaking. The
public docket for this rulemaking is
available online by conducting a search
for Docket ID FEMA—-2008-0001, at the
Federal e-Rulemaking Portal at http://
www.regulations.gov.

III. Regulatory Requirements

Congressional Review of Agency
Rulemaking

FEMA has sent this final rule to the
Congress and to the Government
Accountability Office under the
Congressional Review of Agency
Rulemaking Act, 5 U.S.C. 801-808. As
discussed in depth below in the
Executive Order 12866 analysis, this
rule is not a “major rule” within the
meaning of that Act and will not result
in an annual effect on the economy of
$100,000,000 or more. Moreover, it will
not result in a major increase in costs or
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prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographic
regions. Nor does FEMA expect that it
will have “significant adverse effects”
on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises.

This rule revised the Arrangement
between the WYO Companies and
FEMA to encourage agents writing flood
insurance under the NFIP to avail
themselves of the training opportunities
needed to meet the minimum NFIP
training requirements, to clarify that
there is no requirement that WYO
Companies use their own funds to pay
NFIP claims when there are no funds
available in the NFIF to be drawn down
through the company letter of credit,
and to change the method in which
FEMA communicates the ULAE rate to
the WYO Companies. These changes
were made to improve the Arrangement
and to allow FEMA to run the NFIP in
a more efficient and reasonable manner.

Executive Order 12866, Regulatory
Planning and Review

FEMA has prepared and reviewed this
rule under the provisions of Executive
Order 12866, Regulatory Planning and
Review. Under Executive Order 12866,
a significant regulatory action is subject
to Office of Management and Budget
(OMB) review and the requirements of
the Executive Order. The Executive
Order defines “significant regulatory
action” as one that is likely to result in
a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or Tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,

or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

This final rule is not a ““significant
regulatory action”, therefore OMB has
not reviewed it under that Order. This
rule adopts as final, without change, an
interim rule published on April 3, 2008.
The interim rule made three changes to
the Arrangement. The first change
simply clarifies existing practices.
Article II, section G.3., was added to
address the WYO Companies’
cooperation in helping ensure that
agents writing flood insurance under the
NFIP meet the minimum NFIP training
requirements.! This new section of the
Arrangement will not affect the training
and education requirements, which are
already established by the States.
Although WYO Companies are already
undertaking these efforts, they were
added to the Arrangement to formalize
the commitment. This change will have
no economic impact.

WYO Companies have sought
clarification as to what would occur
following a large scale flooding event if
there are no funds available in the NFIP
to be drawn down through the company
letter of credit. Therefore, the second
change clarifies that there is no
requirement that WYO Companies use
their own funds to pay NFIP claims
when there are no funds available in the
NFIP to be drawn down through the
company letter of credit. The Federal
Insurance Administrator will suspend
the NFIP’s payment of claims until
funds are again available in the
Treasury. This change is consistent with
pre-existing FEMA policy, will not
affect the amount of FEMA'’s funding,
and will have no economic impact.

Finally, FEMA revised Article III,
section C.1. of the Arrangement which
deals with the ULAE for which WYO
Companies receive reimbursement
under the Arrangement. The rule
removed the fixed 3.3 percent of ULAE
compensation from the Arrangement to
allow FEMA added flexibility in

adjusting the rate as needed to best align
with the actual expenses incurred by the
WYO Companies. At present, the ULAE
is reimbursed according to a revised
formula of 1 percent of net written
premium and 1.5 percent of incurred
loss. FEMA will adjust the rate as
needed to reflect the actual expenses
incurred by the WYO Companies on an
annual basis.

Table 1 below shows the historic
ULAE compensation that the program
paid to WYO Companies over the 21
years from 1987 to 2007. These figures
have been compiled using historic
accounting statements submitted by the
WYO Companies. The ULAE is
intended to cover those claim handling
expenses that are not associated with
specific claims, such as maintaining the
home office claims staff and establishing
and running on-site claims field offices.
The 3.3 percent rate functioned
equitably during most years of the NFIP,
under-compensating companies
moderately in light loss years, while
providing slightly more compensation
in heavier loss years. However, after
catastrophic disasters such as Hurricane
Katrina, FEMA found that the 3.3
percent fixed rate dramatically over
compensated WYO Companies.

The average annual impact of this rule
is estimated to be $13.93 million per
year (in 2007 $), which represents a
decrease in the ULAE compensation to
WYO Companies. However, in an
“average” loss year excluding the years
2005 and 2006 for Hurricane Katrina,
the NFIP has paid out approximately
$22.02 million per year in ULAE
(=$418,468,366/19). With the new
formula, the annual impact would result
in an increase in ULAE compensation to
WYO Companies of $605,210 per year
(in 2007 $). The annual impact will vary
as the rate will be adjusted annually to
reflect the actual expenses incurred by
the WYO Companies; however, it is not
likely to have a significant economic
impact of $100 million or more per year.
The data from 1987 to 2007 used to
generate these figures is available in the
public docket for this rulemaking.

TABLE 1—THE IMPACT OF THE NEW FEE SCHEDULE

Net written Fixed ULAE New ULAETee | New ULAE fee
: Incurred loss (IL) | (3.3% of incurred ° schedule less
FY p(rﬁ]’ggg}(g‘)’ P) (in 2007 $) " loss) (1% W |F|’_)+ fixed ULAE
(in 2007 $) i s0or ) (in 2007 $)
LY 72 $581,620,328 $74,573,109 $2,460,913 $6,034,800 $4,473,887
645,173,008 65,777,062 2,170,643 7,438,386 5,267,743
715,237,333 369,480,867 12,192,869 12,694,586 501,718

1 An NFIP insurance agent may satisfy the
minimum training and education requirements by

completing an online course, which may be

approved for 3 hours of continuing education credit
per year by State.



Federal Register/Vol. 74, No. 141/Friday, July 24, 2009/Rules and Regulations

36613

TABLE 1—THE IMPACT OF THE NEW FEE SCHEDULE—Continued

Net written Fixed ULAE New ULAE 16¢ | New ULAE fee
- Incurred loss (IL) | (3.3% of incurred ° schedule less
FY pﬁ%g}%‘)’ P) (in 2007 $) loss) (1% of W IPL)+ fixed ULAE
(in 2007 $) (in 2007 $) (in 2007 $)

769,271,356 685,763,329 22,630,190 17,979,164 —4,651,026
780,514,853 206,603,224 6,817,906 10,904,197 4,086,290
796,262,026 473,136,630 15,613,509 15,059,670 —553,839
866,436,821 1,097,485,315 36,217,015 25,126,648 —11,090,367
932,647,295 270,791,261 8,936,112 13,388,342 4,452,230
1,041,750,604 1,314,742,022 43,386,487 30,138,636 —13,247,850
1,157,008,118 1,152,337,444 38,027,136 28,855,143 —-9,171,993
1,294,209,933 885,147,617 29,209,871 26,219,314 —2,990,558
1,500,206,671 522,197,486 17,232,517 22,835,029 5,602,512
1,528,655,735 909,405,646 30,010,386 28,927,642 —1,082,744
1,557,194,095 514,278,754 16,971,199 23,286,122 6,314,923
1,678,554,108 1,495,645,122 49,356,289 39,220,218 —10,136,071
1,796,558,215 276,916,036 9,138,229 22,119,323 12,981,093
1,853,315,163 559,297,309 18,456,811 26,922,611 8,465,800
1,945,458,730 1,014,727,339 33,486,002 34,675,497 1,189,495
2,060,079,530 7,612,410,664 251,209,552 134,786,955 —-116,422,597
2,353,434,684 11,730,924,332 387,120,503 199,498,212 —187,622,291
2,535,371,429 792,553,990 26,154,282 37,242,024 11,087,742
Total e 28,388,960,039 32,024,194,560 1,056,798,420 764,252,519 —292,545,902
Per YEar ... 1,351,855,240 1,524,961,646 50,323,734 36,392,977 —13,930,757

National Environmental Policy Act

FEMA'’s regulations implementing the
National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.) at
paragraph (ii) of 44 CFR 10.8(d)(2)
categorically exclude the preparation,
revision, and adoption of regulations,
directives, manuals, and other guidance
documents related to actions that
qualify for categorical exclusions. The
changes made in this regulation
constitute actions to enforce Federal,
State or local codes, standards or
regulations. This rulemaking will not
have a significant effect on the human
environment and, therefore, neither an
environmental assessment nor an
environmental impact statement are
required.

Executive Order 13132, Federalism

Executive Order 13132, entitled
“Federalism,” (64 FR 43255, Aug. 10,
1999), sets forth principles and criteria
that agencies must adhere to in
formulating and implementing policies
that have federalism implications; that
is, regulations that have substantial
direct effects on the States, or on the
distribution of power and
responsibilities among the various
levels of government. Federal agencies
must closely examine the statutory

2Numbers were adjusted for inflation based on
Consumer Price Index (CPI) published by the
Bureau of Labor Statistics, http://inflationdata.com/
inflation/Inflation_Rate/Historicallnflation.aspx.

authority supporting any action that
would limit the policymaking discretion
of the States, and to the extent
practicable, must consult with State and
local officials before implementing any
such action. The changes in this rule
affect the contractual relationship
between FEMA and WYO Companies.
Participation as a WYO Company is
voluntary and does not affect State
policymaking discretion. In accordance
with section 6 of Executive Order
13132, FEMA determines that this rule
will not have federalism implications
sufficient to warrant the preparation of
a federalism impact statement.

Paperwork Reduction Act of 1995

As required by the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.), an agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid OMB control number.
This rule does not impose any new
reporting or recordkeeping
requirements, nor does it revise
information collection requirements
currently approved under the
Paperwork Reduction Act of 1995.

Executive Order 12988, Civil Justice
Reform

FEMA has reviewed this rule under
Executive Order 12988, “Civil Justice
Reform” (61 FR 4729, Feb. 7, 1996).
This rule meets applicable standards to

minimize litigation, eliminate
ambiguity, and reduce burden.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies, to the extent permitted
by law, to prepare a written assessment
of the effects of any Federal mandate in
a proposed or final agency rule that may
result in the expenditure by State, local,
and Tribal governments, in the
aggregate, or by the private sector, of
$100 million or more in any one year.
Though this rule will not result in such
an expenditure, FEMA does discuss the
effects of this rule elsewhere in this
preamble.

Moreover, because this rule addresses
a pre-existing Arrangement between
FEMA, Federal Insurance
Administration, and WYO Companies it
does not impose any additional
enforceable duty beyond that already
established. Participation as a WYO
Company is voluntary and does not
affect State policymaking discretion.
Accordingly, this rule does not contain
any unfunded mandate or significantly
or uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995.

Executive Order 12898, Environmental
Justice

Under Executive Order 12898,
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
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Populations” (59 FR 7629, Feb. 16,
1994), FEMA incorporates
environmental justice into its policies
and programs. The Executive Order
requires each Federal agency to conduct
its programs, policies, and activities that
substantially affect human health or the
environment in a manner that ensures
that those programs, policies, and
activities do not have the effect of
excluding persons from participation in
programs, denying persons the benefits
of programs, or subjecting persons to
discrimination because of race, color, or
national origin. FEMA believes that no
action under this rule will have a
disproportionately high or adverse effect
on human health or the environment,
and that the rule meets the requirements
of the Executive Order.

Executive Order 13045, Protection of
Children

FEMA has analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or safety that might
disproportionately affect children.

Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

FEMA has reviewed this rule under
Executive Order 13175, “Consultation
and Coordination with Indian Tribal
Governments” (65 FR 67249, Nov. 9,
2000). This rule will not have a
substantial direct effect on one or more
Indian Tribes, on the relationship
between the Federal Government and
Indian Tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian Tribes.

Executive Order 12630, Governmental
Actions and Interference With
Constitutionally Protected Property
Rights

FEMA has reviewed this rule under
Executive Order 12630, “Governmental
Actions and Interference with
Constitutionally Protected Property
Rights” (53 FR 8859, Mar. 18, 1988) as
supplemented by Executive Order
13406, ‘‘Protecting the Property Rights
of the American People” (71 FR 36973,
June 28, 2006). This rule will not effect
a taking of private property or otherwise
have taking implications under
Executive Order 12630.

List of Subjects in 44 CFR Part 62
Claims, Flood insurance, Reporting
and recordkeeping requirements.

m Accordingly, the interim rule
amending 44 CFR part 62 which was

published at 73 FR 18182, Apr. 3, 2008,

is adopted as final without change.
Dated: July 16, 2009.

W. Craig Fugate,

Administrator, Federal Emergency
Management Agency.

[FR Doc. E9—-17744 Filed 7-23-09; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF TRANSPORTATION

Federal Motor Carrier Safety
Administration

49 CFR Parts 356, 365, and 374
[Docket No. FMCSA-2008-0235]

RIN 2126-AB16

Elimination of Route Designation
Requirement for Motor Carriers

Transporting Passengers Over Regular
Routes

AGENCY: Federal Motor Carrier Safety
Administration (FMCSA), DOT.

ACTION: Notice of disposition.

SUMMARY: On March 17, 2009, FMCSA
published a notice in the Federal
Register (74 FR 11318) extending the
effective date of its January 16, 2009
final rule entitled “Elimination of Route
Designation Requirement for Motor
Carriers Transporting Passengers Over
Regular Routes” until June 15, 2009.
This allowed for the solicitation of
additional public comments on the final
rule and gave the incoming
Administration sufficient time to
consider and respond to comments.
After reviewing the one comment that
was received, FMCSA decided to allow
the January 19, 2009 final rule to go into
effect. This notice addresses the
comment that was submitted.

DATES: The effective date for the rule
amending 49 CFR Parts 356, 365, and
374 published at 74 FR 2895 on January
16, 2009, was June 15, 2009. The
compliance date for this rule was July
15, 2009.

FOR FURTHER INFORMATION CONTACT: Mr.
David Miller, Regulatory Development
Division, (202) 366—5370 or by e-mail at:
FMCSAregs@dot.gov.

SUPPLEMENTARY INFORMATION:

On January 16, 2009, FMCSA
published a final rule announcing the
discontinuation of the administrative
requirement that applicants seeking for-
hire authority to transport passengers
over regular routes submit a detailed
description and a map of the route(s)
over which they propose to operate (74
FR 2895). The Agency indicated that it
will register such carriers as regular-

route carriers without requiring the
designation of specific regular routes
and fixed end-points. Once motor
carriers have obtained regular-route, for-
hire operating authority from FMCSA,
they will no longer need to seek
additional FMCSA approval in order to
change or add routes. The rule amended
certain provisions of 49 CFR Parts 356,
365 and 374 to make them consistent
with the Agency’s discontinuation of
the route designation requirement. Each
registered regular-route motor carrier of
passengers will continue to be subject to
the full safety oversight and
enforcement programs of FMCSA and
its State and local partners.

The effective date of the rule was
originally March 17, 2009, with a
compliance date of July 15, 2009. In
accordance with the January 20, 2009
memorandum from the Assistant to the
President and Chief of Staff (74 FR
4435), FMCSA published a notice on
March 3, 2009 seeking comment on a
proposal to delay the effective date of
the final rule for 90 days (74 FR 9172).

Based on comments submitted in
response to the March 3 notice, FMCSA
extended the effective date of the final
rule from March 17, 2009, to June 15,
2009, for the purpose of allowing the
new leadership of the Department of
Transportation to review the proceeding
and to seek additional public comment
(74 FR 11318, March 17, 2009).

Comments to the March Notice

Greyhound Lines, Inc. (Greyhound)
submitted the only comment to the
March 17 notice. Greyhound expressed
concern that the Agency’s proposal
would prevent meaningful
implementation of the Over-The-Road
Bus Transportation Accessibility Act of
2007, Public Law 110-291, 122 Stat.
2915, July 30, 2008 because, without
route designations, FMCSA would be
unable to assess whether an applicant
for new operating authority has
adequate equipment and systems to
comply with the Americans with
Disabilities Act (ADA). Moreover,
eliminating the need for existing carriers
to seek new authority before expanding
their operations would eliminate
FMCSA'’s ability to assess ADA
compliance before allowing route
expansion.

Greyhound also took issue with the
Agency’s statement, in the preamble to
the final rule, that FMCSA and its
predecessor agencies have not used
route designations in determining
whether an applicant could operate
safely over a specific route, but
provided no cases to support its
position. Greyhound reiterated
arguments, made previously in this
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rulemaking proceeding, that FMCSA
adopt a new process that would give
greater scrutiny to a passenger carrier’s
willingness and ability to comply with
safety fitness and ADA requirements at
the application stage.

Response to Greyhound’s Comment

FMCSA has not used the route filings
for any of its safety enforcement or other
program purposes. The Department of
Transportation has signed the
statutorily-required Memorandum of
Understanding on ADA enforcement
with the Department of Justice, which

has the primary ADA enforcement role,
and FMCSA will use other existing
authorities to consider and, where
appropriate, take enforcement action
with respect to complaints of ADA non-
compliance. These existing authorities
do not require establishment of a
separate enforcement process.
Accordingly, FMCSA allowed the final
rule to become effective on June 15,
2009.

The OP-1(P) application form has
also been changed to eliminate the
current route-designation and mapping

requirements. Because changes to the
OP-1(P) form had to be approved by the
Office of Management and Budget,
FMCSA delayed implementation of the
new procedures until July 15, 2009. The
rule is now in effect and compliance is
required by all regular-route motor
carriers of passengers.

Issued on: July 17, 2009.
Rose A. McMurray,
Acting Deputy Administrator.
[FR Doc. E9—-17620 Filed 7-23-09; 8:45 am]
BILLING CODE 4910-EX-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 924

[Doc. No. AMS-FV-09-0040; FV09-924—1
PR]

Fresh Prunes Grown in Designated
Counties in Washington and in
Umatilla County, OR; Increased
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This rule would increase the
assessment rate established for the
Washington-Oregon Fresh Prune
Marketing Committee (Committee) for
the 2009-10 and subsequent fiscal
periods from $1.00 to $2.00 per ton for
fresh prunes. The Committee is
responsible for local administration of
the marketing order regulating the
handling of fresh prunes grown in
designated counties in Washington and
in Umatilla County, Oregon.
Assessments upon handlers of fresh
prunes are used by the Committee to
fund reasonable and necessary expenses
of the program. The fiscal period for the
marketing order begins April 1 and ends
March 31. The assessment rate would
remain in effect indefinitely unless
modified, suspended or terminated.

DATES: Comments must be received by
August 24, 2009.

ADDRESSES: Interested persons are
invited to submit written comments
regarding this rule. Comments must be
sent to the Docket Clerk, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237; Fax:
(202) 720-8938; or Internet: http://
www.regulations.gov. Comments should
reference the docket number and the
date and page number of this issue of
the Federal Register and will be
available for public inspection in the
Office of the Docket Clerk during regular

business hours, or can be viewed at:
http://www.regulations.gov. All
comments submitted in response to this
rule will be included in the record and
will be made available to the public.
Please be advised that the identity of the
individuals or entities submitting the
comments will be made public on the
Internet at the address provided above.

FOR FURTHER INFORMATION CONTACT:
Robert J. Curry or Gary D. Olson,
Northwest Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1220 SW Third Avenue,
Suite 385, Portland, OR 97204;
Telephone: (503) 326—2724; Fax: (503)
326-7440; or e-mail:
Robert.Curry@ams.usda.gov or
GaryD.Olson@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence, SW.,
STOP 0237, Washington, DC 20250—
0237; Telephone: (202) 720-2491; Fax:
(202) 720-8938; or e-mail:
Jay.Guerber@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 924 (7 CFR part 924),
regulating the handling of fresh prunes
grown in designated counties in
Washington and in Umatilla County,
Oregon, hereinafter referred to as the
“order.” The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, Washington-Oregon prune
handlers are subject to assessments.
Funds to administer the order are
derived from such assessments. It is
intended that the assessment rate as
proposed herein would be applicable to
all assessable Washington-Oregon
prunes beginning April 1, 2009, and
continue until amended, suspended, or
terminated. This rule will not preempt
any State or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This rule would increase the
assessment rate established for the
Committee for the 2009-10 and
subsequent fiscal periods from $1.00 to
$2.00 per ton for Washington-Oregon
prunes handled under the order.

The order provides authority for the
Committee, with the approval of USDA,
to formulate an annual budget of
expenses and collect assessments from
handlers to administer the program. The
members of the Committee are
producers and handlers of prunes in
designated counties in Washington and
in Umatilla County, Oregon. They are
familiar with the Committee’s needs and
with the costs for goods and services in
their local area and are thus in a
position to formulate an appropriate
budget and assessment rate. The
assessment rate is formulated and
discussed at a public meeting. Thus, all
directly affected persons have an
opportunity to participate and provide
input.

For the 2007-08 and subsequent fiscal
periods, the Committee recommended,
and the USDA approved, an assessment
rate of $1.00 per ton of prunes handled.
This rate continues in effect from fiscal
period to fiscal period unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Committee or other
information available to USDA.

The Committee met on June 2, 2009,
and unanimously recommended 2009—
10 expenditures of $8,893. The major
expenditures recommended by the
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Committee for the 2009-10 fiscal period
include $4,800 for the management fee,
$800 for Committee travel, $100 for
compliance, $2,000 for the financial
audit, and $1,193 for equipment
maintenance, insurance, bonds, and
miscellaneous expenses. In comparison,
the $6,893 budget approved for the
2008-09 fiscal period included $4,800
for the management fee, $800 for travel
expenses, $100 for compliance, and
$1,150 for audits, equipment
maintenance, insurance, bonds, and
miscellaneous expenses. The major
increase in expenses this year is in the
audit category.

The assessment rate recommended by
the Committee was derived by dividing
the anticipated expenses of $8,893 by
the projected 2009 4,400 ton prune
production. Applying the $2.00 per ton
assessment rate to this crop estimate
should provide $8,800 in assessment
income, which, in addition to a small
draw of approximately $93.00 from the
Committee’s monetary reserve should
adequately cover the budgeted
expenditures. The reserve balance at the
end of the 2008—09 fiscal period was
$5,160. The estimated 2009-10 year-end
reserve is $5,067, which is within the
order’s limit of approximately one fiscal
period’s operational expenses. The
Committee recommended the higher
assessment rate in order that the
budgeted expenditures—$2,000 higher
than the 2008—09 approved budget—are
adequately covered and that the current
reserve balance is maintained.

The proposed assessment rate would
continue in effect indefinitely unless
modified, suspended, or terminated by
USDA upon recommendation and
information submitted by the
Committee or other available
information.

Although this assessment rate would
be effective for an indefinite period, the
Committee would continue to meet
prior to or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of the Committee’s
meetings are available from the
Committee or USDA. The Committee’s
meetings are open to the public and
interested persons may express their
views at these meetings. USDA would
evaluate the Committee’s
recommendations and other available
information to determine whether
modification of the assessment rate is
needed. Further rulemaking will be
undertaken as necessary. The
Committee’s 2009—10 budget and those
for subsequent fiscal periods would be
reviewed and, as appropriate, approved
by USDA.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 215
producers of fresh prunes in the
regulated production area and
approximately 10 handlers subject to
regulation under the order. Small
agricultural producers are defined by
the Small Business Administration (13
CFR 121.201) as those having annual
receipts of less than $750,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $7,000,000.

Based on information compiled by
both the Committee and the National
Agricultural Statistics Service, the
average annual revenue from the sale of
fresh prunes was approximately $7,930
per producer in 2008. This estimate is
based on 215 producers with a total
production of about 3,514 tons of fresh
prunes selling for an average of $485 per
ton. In addition, based on AMS Market
News Service reports that 2008 f.o.b.
prices ranged from $17.00 to $19.00 per
30-pound container, the entire
Washington-Oregon fresh prune
industry handled less than $7,000,000
worth of prunes last season. In view of
the foregoing, the majority of
Washington-Oregon fresh prune
producers and handlers may be
classified as small entities.

This rule would increase the
assessment rate established for the
Committee and collected from handlers
for the 2009-10 and subsequent fiscal
periods from $1.00 to $2.00 per ton for
prunes handled under the order’s
authority. The Committee also
unanimously recommended 2009-10
expenditures of $8,893, which is $2,000
higher than the $6,893 budget approved
for the 2008—09 fiscal period. When the
recommended $2.00 per ton assessment
rate is levied against the 2009-10 prune
crop estimate of 4,400 tons, the
Committee expects assessment income
of about $8,800. The Committee

recommended the higher assessment
rate to help ensure that the 2009-10
budgeted expenses are adequately
covered and that the current reserve
balance is maintained. With the 4,400
crop estimate this year, the Committee
would have realized income of about
$4,400 without the assessment rate
increase. This would have forced the
Committee to draw approximately
$4,493 from its $5,160 reserve fund,
leaving an inadequate amount in
reserve.

The major expenditures
recommended by the Committee for the
2009-10 fiscal period include $4,800 for
the management fee, $800 for
Committee travel, $100 for compliance,
$2,000 for the financial audit, and
$1,193 for equipment maintenance,
insurance, bonds, and miscellaneous
expenses. In comparison, the $6,893
budget approved for the 2008-09 fiscal
period included $4,800 for the
management fee, $800 for travel
expenses, $100 for compliance, and
$1,193 for audits, equipment
maintenance, insurance, bonds, and
miscellaneous expenses. The major
increase in expenses this year is in the
audit category.

The Committee discussed alternatives
to this recommended assessment
increase. Leaving the assessment rate at
the current $1.00 per ton was discussed,
but not considered since such a rate
would not have generated income
adequate to maintain the Committee’s
reserve at or about the current level.

A review of historical information and
preliminary information pertaining to
the upcoming crop year indicates that
the producer price for the 2009-10
season could average about $500 per ton
for fresh Washington and Oregon grown
prunes. Therefore, the estimated
assessment revenue for the 2009-10
fiscal period as a percentage of total
producer revenue is 0.4 percent for
Washington-Oregon prunes.

This action would increase the
assessment obligation imposed on
handlers. While assessments impose
some additional costs on handlers, the
costs are uniform on all handlers. Some
of the additional costs may be passed on
to producers. However, these costs
would be offset by the benefits derived
by the operation of the order.

In addition, the Committee’s meeting
was widely publicized throughout the
Washington prune industry and all
interested persons were invited to
attend and participate in Committee
deliberations on all issues. Like all
Committee meetings, the June 2, 2009,
meeting was a public meeting and all
entities, both large and small, were able
to express views on the issues. Finally,
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interested persons are invited to submit
information on the regulatory and
informational impacts of this action on
small businesses.

This proposed rule would impose no
additional reporting or recordkeeping
requirements on either small or large
Washington-Oregon prune handlers. As
with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies. Additionally, USDA has
not identified any relevant Federal rules
that duplicate, overlap, or conflict with
this rule.

AMS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and order may be
viewed at: http://www.ams.usda.gov/
AMSv1.0/ams.fetchTemplateData
.dortemplate=TemplateN&
page=MarketingOrders
SmallBusinessGuide. Any questions
about the compliance guide should be
sent to Jay Guerber at the previously
mentioned address in the FOR FURTHER
INFORMATION CONTACT section.

A 30-day comment period is provided
to allow interested persons to respond
to this proposed rule. Thirty days is
deemed appropriate because: (1) The
2009-10 fiscal period began on April 1,
2009, and the order requires that the
assessment rate for each fiscal period
apply to all assessable prunes handled
during such fiscal period; (2) the
Washington-Oregon prune harvest and
shipping season is expected to begin in
early August; (3) the Committee needs
to have sufficient funds to pay its
expenses, which are incurred on a
continuous basis; and (4) handlers are
aware of this action, which was
recommended by the Committee at a
public meeting and is similar to other
assessment rate actions issued in past
years.

List of Subjects in 7 CFR Part 924

Prunes, Marketing agreements,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 924 is proposed to
be amended as follows:

PART 924—PRUNES GROWN IN
DESIGNATED COUNTIES IN
WASHINGTON

1. The authority citation for 7 CFR
part 924 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. Section 924.236 is revised to read
as follows:

§924.236 Assessment rate.

On or after April 1, 2009, an
assessment rate of $2.00 per ton is
established for the Washington-Oregon
Fresh Prune Marketing Committee.

Dated: July 20, 2009.

Rayne Pegg,

Administrator, Agricultural Marketing
Service.

[FR Doc. E9—-17601 Filed 7—23—09; 8:45 am]
BILLING CODE 3410-02-P

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Parts 701 and 741

RIN 3133-AD63

National Credit Union Share Insurance

Fund Premium and One Percent
Deposit

AGENCY: National Credit Union
Administration (NCUA).
ACTION: Proposed rule.

SUMMARY: Section 741.4 of NCUA’s rules
describes the procedures for the
capitalization and maintenance of the
National Credit Union Share Insurance
Fund (NCUSIF). The current rule,
however, does not adequately address
how credit unions that enter or depart
the NCUSIF system in a given calendar
year are affected by any NCUSIF
premium or deposit replenishment
assessments in that same year. Due to
the unprecedented level of NCUSIF
expenses in 2009, which required the
NCUA to announce both such
assessments, NCUA is now proposing
amendments to § 741.4 to clarify these
procedures. The proposal makes other
minor changes to 741.4 and conforming
changes to § 701.6 relating to the
payment of operating fees by Federal
credit unions.

DATES: Comments must be received by
August 24, 2009.

ADDRESSES: You may submit comments
by any of the following methods. (Please
send comments by one method only):

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e NCUA Web Site: http://
www.ncua.gov/

RegulationsOpinionsLaws/
proposed_regs/proposed_regs. html.
Follow the instructions for submitting
comments.

e E-mail: Address to
regcomments@ncua.gov. Include “[Your
name] Comments on Insurance
Premium and One Percent Deposit” in
the e-mail subject line.

e Fax:(703) 518—6319. Use the
subject line described above for e-mail.

e Mail: Address to Mary Rupp,
Secretary of the Board, National Credit
Union Administration, 1775 Duke
Street, Alexandria, Virginia 22314~
3428.

e Hand Delivery/Courier: Same as
mail address.

Public inspection: All public
comments are available on the agency’s
Web site at http://www.ncua.gov/
RegulationsOpinionsLaws/comments as
submitted, except as may not be
possible for technical reasons. Public
comments will not be edited to remove
any identifying or contact information.
Paper copies of comments may be
inspected in NCUA’s law library, at
1775 Duke Street, Alexandria, Virginia
22314, by appointment weekdays
between 9 a.m. and 3 p.m. To make an
appointment, call (703) 518-6546 or
send an e-mail to OGC Mail@ncua.gov.
FOR FURTHER INFORMATION CONTACT:
Elizabeth Wirick, Staff Attorney, Office
of General Counsel, National Credit
Union Administration, 1775 Duke
Street, Alexandria, Virginia 22314-3428
or telephone: (703) 518-6540; and Paul
Peterson, Director, Applications
Section, Office of General Counsel,
National Credit Union Administration,
at the same address and telephone
number.

SUPPLEMENTARY INFORMATION:

A. Background

Congress created the National Credit
Union Share Insurance Fund (NCUSIF)
in 1970 to provide share insurance
coverage to all Federal credit unions
and to those State chartered credit
unions that apply and meet minimum
qualification standards. The NCUSIF
provides insurance coverage for each of
an insured credit union’s members,
similar to the coverage provided by the
Federal Deposit Insurance Corporation’s
(FDIC’s) Deposit Insurance Fund (DIF).

Unlike the DIF, however, the NCUSIF
was not capitalized at its inception by
tax revenues. From 1971 through 1980,
the capital of the NCUSIF was
established solely through the annual
insurance premium contributions of
insured credit unions. During the period
from 1971 through the end of calendar
year 1980, the capital of the fund (i.e.,
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equity as a percentage of insured shares)
grew, but the years 1981-1983 saw a
reversal of this trend, due to both record
share growth in insured credit unions
and liquidation and problem credit
union expenses. As an alternative to the
premium approach to establishing a
strong and viable insurance fund, the
NCUA Board developed a legislative
proposal which, with the support of the
entire credit union system, Congress
enacted in 1984. The NCUSIF was then
capitalized with a deposit by each credit
union of an amount equaling one
percent of the credit union’s total
insured shares.

As required by the 1984 legislation,
and subsequent amendments in 1998,
NCUA maintains the NCUSIF’s equity
ratio at a percentage between 1.2% and
1.5%, but no greater than the normal
operating level as established from time
to time by the Board. If the NCUSIF’s
equity ratio exceeds this normal
operating level at the end of any given
year, NCUA will, generally, distribute
any excess funds to insured credit
unions. If the NCUSIF’s equity ratio falls
below 1.2%, the NCUSIF must assess a
premium, and if the ratio falls below
1.0%, depleting the one percent deposit
provided by each credit union, the
NCUSIF must also assess an amount
sufficient to replenish the one percent
deposit.

In 1984, the Board adopted a rule
establishing procedures for the
capitalization and maintenance of the
NCUSIF. 49 FR 40561 (Oct. 17, 1984).
The rule, originally codified at 12 CFR
741.5 but now located in § 741.4, dealt
broadly with five issues: (1) The funding
of the one percent deposit, (2) the return
of the deposit, (3) the use of the deposit
by the NCUSIF and its replenishment by
insured credit unions, (4) the insurance
agreement, and (5) NCUA reports to
Congress.

The content of § 741.4 today is much
the same as its 1984 counterpart, having
been modified only slightly in the past
25 years. For example, while the current
rule addresses some issues associated
with the expense and replenishment of
the one percent deposit, it does not
contain much detail on this issue.! In

1The preamble to the proposed rule in 1984
stated:

The legislation provides that the NCUSIF may
utilize the deposit funds if necessary to meet its
expenses, in which case the amount used is to be
expensed and replenished by insured credit unions
in accordance with procedures established by the
Board. Given the history of the Fund and the
condition of insured credit unions, it seems
unnecessary to anticipate at this time any possible
utilization of the deposit funds to meet the Fund’s
expenses. This authority is clearly intended to meet
a catastrophic economic set of circumstances, as
evidenced by the fact that it can only be exercised

addition, the current rule does not
adequately address how credit unions
that enter or depart the NCUSIF system,
such as through insurance or bank
conversions, are affected by NCUSIF
premium or deposit replenishment
assessments in that same calendar year.
Due to the unprecedented level of
NCUSIF expenses in 2009, which
required the NCUA to announce both
premium and deposit replenishment
assessments, NCUA is now proposing
amendments to § 741.4 to clarify these
issues and other related issues.

B. Relevant Statutory Provisions

The Federal Credit Union Act
contains several relevant provisions on
the return and replenishment of the one
percent deposit and the timing and
amount of NCUSIF premiums. These
provisions are set forth below.

With regard to the deposit, Section
202(c)(1)(A) of the Act states:

Each insured credit union shall pay to and
maintain with the National Credit Union
Share Insurance Fund a deposit in an amount
equaling 1 per centum of the credit union’s
insured shares. * * *

12 U.S.C. 1782(c)(1)(A). Section
202(c)(1)(B) of the Act also states:

(i) The deposit shall be returned to an
insured credit union in the event that its
insurance coverage is terminated, it converts
to insurance coverage from another source, or
in the event the operations of the fund are
transferred from the National Credit Union
Administration Board.

(ii) The deposit shall be returned in
accordance with procedures and valuation
methods determined by the Board, but in no
event shall the deposit be returned any later
than one year after the final date on which
no shares of the credit union are insured by
the Board.

(iii) The deposit shall not be returned in
the event of liquidation on account of
bankruptcy or insolvency.

(iv) The deposit funds may be used by the
fund if necessary to meet its expenses, in
which case the amount so used shall be
expensed and shall be replenished by
insured credit unions in accordance with
procedures established by the Board.

12 U.S.C. 1782(c)(1)(B). With regard to
the premium, Section 202(c)(2) of the
Act states:

(A) In general. Each insured credit union
shall, at such times as the Board prescribes
(but not more than twice in any calendar
year), pay to the Fund a premium charge for
insurance in an amount stated as a
percentage of insured shares (which shall be
the same for all insured credit unions).

after the Fund has utilized all investment income
and all of its 0.3% nondeposit equity. Thus, ample
time would exist for development of expense and
replenishment procedures and guidelines.
Accordingly, such procedures are not proposed at
this time.

49 FR 30740 (Aug. 1, 1984).

(B) Relation of premium charge to equity
ratio of fund. The Board may assess a
premium charge only if—

(i) the Fund’s equity ratio is less than 1.3
percent; and

(ii) the premium charge does not exceed
the amount necessary to restore the equity
ratio to 1.3 percent.

(C) Premium charge required if equity ratio
falls below 1.2 percent. If the Fund’s equity
ratio is less than 1.2 percent, the Board shall,
subject to subparagraph (B), assess a
premium charge in such an amount as the
Board determines to be necessary to restore
the equity ratio to, and maintain that ratio at,
1.2 percent.

12 U.S.C. 1782(c)(2). Section 206(d)(3)
of the Act also states:

In the event of a conversion of a credit
union from status as an insured credit union
under this Act under subsection (a)(2) of this
section, premium charges payable under
section 202(c) of this Act shall be reduced by
an amount proportionate to the number of
calendar months for which the converting
credit union will no longer be insured under
this Act. * * *

12 U.S.C. 1786(d)(3). Subsection (a)(2)
in the quotation above refers to the
conversion from a federally-insured
credit union to a nonfederally-insured
credit union.

C. Proposed Amendments to Section
741.4

The proposal includes several
amendments to clarify the NCUSIF
premium and deposit replenishment
obligations and procedures for credit
unions and other entities that enter or
depart from NCUSIF coverage. Most of
these proposed amendments are located
in § 741.4(i), Conversion to Federal
insurance, and § 741.4(j), Conversion
from, or termination of, Federal share
insurance. The Board is, however, also
proposing minor changes to other
paragraphs in § 741.4. A paragraph-by-
paragraph description and discussion of
all the proposed amendments follows.

Paragraph (a)—Scope

Section 741.4 provides for the
capitalization and maintenance of the
NCUSIF. The proposal does not change
the scope of § 741.4, and the proposal
does not amend this paragraph.

Paragraph (b)—Definitions

The proposal includes three
amendments to the existing definitions.

The proposal amends the definition of
insured shares to include, for a credit
union or other entity that is not
federally insured, the amount of
deposits of shares that would have been
insured by the NCUSIF had the
institution been federally insured on the
date of measurement. This amended
definition is necessary for calculating
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NCUSIF premiums, deposit
replenishments, and equity
distributions for entities that enter the
NCUSIF insurance system.

The proposal adds a definition of the
term premium/distribution ratio as the
number of full remaining months in the
calendar year following the date of the
institution’s conversion or merger,
divided by 12. This term is used in the
NCUSIF premium, deposit
replenishment, and equity distribution
calculations involving credit unions and
other entities that enter the NCUSIF
insurance system. The ratio represents
the fraction of the year that an
institution entering the NCUSIF system
was insured by the NCUSIF.

The proposal also adds a definition of
the term modified premium/distribution
ratio as one minus the premium/
distribution ratio. This term is used in
the NCUSIF premium, deposit
replenishment, and equity distribution
calculations involving credit unions that
depart the NCUSIF insurance system.
This ratio represents the fraction of the
year that an institution departing the
NCUSIF system was insured by the
NCUSIF.

Also, the proposal deletes the
paragraph numbers in the current
version, consistent with Office of the
Federal Register drafting
recommendations for definitions
sections that list the terms defined in
alphabetical order.

Paragraph (c)—One Percent Deposit

This paragraph describes the one
percent deposit requirement and the
periodic adjustments based on changes
in insured shares. For credit unions
with less than $50 million in assets, the
adjustments occur after the annual
reporting period ending on December
31. For credit unions with $50 million
or more in assets, the adjustments occur
after the semiannual reporting periods
ending on June 30 and December 31
each year.

The proposal does not amend this
paragraph.

Paragraph (d)—Insurance Premium
Charges

Paragraph (d)(1) provides that the
Board may assess premium charges, in
an amount stated as a percentage of
insured shares, no more than twice
annually. Subparagraph (d)(2)(i) states
the relation of the premium charge to
the equity ratio. The proposal does not
amend these provisions.

Subparagraph (d)(2)(ii) states that if
the ratio of the NCUSIF falls below 1.2
percent, the NCUA Board is required to
assess a premium in an amount it
determines necessary to restore the

equity ratio to, and maintain that ratio
at, 1.2 percent. This provision is
confusing because it does not delineate
between premium assessments and
assessments to replenish the one
percent deposit as required by § 202 of
the Federal Credit Union Act.
Accordingly, the proposal amends
subparagraph(d)(2)(ii) to read as follows:

If the equity ratio of the NCUSIF falls to
between 1.0 and 1.2 percent, the NCUA
Board is required to assess a premium in an
amount it determines is necessary to restore
the equity ratio to, and maintain that ratio at,
at least 1.2 percent. If the equity ratio of the
NCUSIF falls below 1.0 percent, the NCUA
Board is required to assess a deposit
replenishment charge in an amount it
determines is necessary to restore the equity
ratio to 1.0 percent and to assess a premium
charge in an amount it determines is
necessary to restore the equity ratio to, and
maintain the ratio at, at least 1.2 percent.

Paragraph (e)—Distribution of NCUSIF
Equity

This paragraph describes the
mandatory year-end distribution of
NCUSIF equity when the NCUSIF
exceeds both its normal operating level
and its available assets ratio as
described in § 202(c)(3) of the Federal
Credit Union Act. The proposal does not
amend this paragraph.

Paragraph (f)—Invoices

This paragraph describes invoices for
premiums and deposit adjustments. For
clarity, the proposal amends this
paragraph to specifically include
invoices for deposit replenishment.

Paragraph (g)—New Charters

This paragraph permits new charters
to delay the funding of their one percent
deposit until the year following their
chartering. The proposal does not
amend this paragraph.

Paragraph (h)—Depletion of One
Percent Deposit

The proposal adds a new paragraph(h)
to read as follows:

Depletion of one percent deposit. All or
part of the one percent deposit may be used
by the NCUSIF if necessary to meet its
expenses, and the fund will expense the
amount so used. The NCUSIF may invoice
credit unions in an amount necessary to
replenish the one percent deposit at any time
following the effective date of the depletion,
but must invoice credit unions no later than
the adjustment described in paragraph (c) of
this section based on insured shares as of
December 31 of the year of the depletion.

The first sentence of this provision
restates the Board’s authority under
§202(c)(1)(B)(iv) of the Federal Credit
Union Act. The second sentence
clarifies that NCUA may invoice insured

credit unions for the deposit
replenishment at any time after the
deposit has been depleted, but requires
that NCUA send the invoice no later
than the date NCUA first adjusts the
deposit for changes in insured share
levels in the year following the
depletion.

The proposal takes the current
paragraph (h), entitled Conversion to
Federal Insurance, expands on that
paragraph, and incorporates it into the
proposed paragraph (i). This is
discussed further below.

Paragraph (i)—Conversion to Federal
Insurance

The proposal amends paragraph (i) to
address, in detail, how a nonfederally
insured credit union that converts to
Federal insurance is affected by a
NCUSIF declaration of a premium
assessment, deposit replenishment
assessment, or an equity distribution.
Paragraph (i)(1) addresses a direct
conversion to Federal insurance, and
paragraph (i)(2) addresses an indirect
conversion through the merger of a
nonfederally insured credit union or
entity into a federally insured credit
union. The term “merger” includes not
only mergers but also purchase and
assumption transactions in which the
continuing credit union obtains all, or
substantially all, of the assets of the
other entity. The current paragraph (i),
entitled Mergers of nonfederally insured
credit unions, is expanded and
subsumed into the proposed paragraph
@(2).

This proposed paragraph (i), along
with the proposed paragraph (j),
constitute the most significant and
complex of the proposed amendments
to § 741.4. Accordingly, the discussion
below is detailed and includes
hypotheticals illustrating each
subparagraph.

Proposed paragraph (i)(1) addresses a
direct conversion to NCUSIF insurance.
Proposed paragraph (i)(1)(i) provides
that:

A credit union or other institution that
converts to insurance coverage with the
NCUSIF will: (i) Immediately fund its one
percent deposit based on the total of its
insured shares as of the last day of the most
recently ended reporting period prior to the
date of conversion. * * *

To illustrate the application of this
provision, consider the following
hypothetical. Assume Main Street
Credit Union completes its conversion
from nonfederal to Federal insurance on
May 15 of Year One. Assume further
that Main Street credit union had 1,000
insured shares for the end of month in
December of the previous year (Year
zero), 1,100 insured shares at the end of
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May, the month of conversion, and
1,200 insured shares at the end of June.

This information is presented in this

Table A:2

TABLE A

End of month,

End of month,
May, Year One

End of month,

December
’ (month conver- June, Year One
Year Zero sion completed)
Main Street Credit Union’s Federally Insured Shares .........cccccooceeiieiieineciieenieeieese 1,000 1,100 1,200

Proposed paragraph (i)(1)(i) requires
that on the date of its conversion, Main
Street fund its one percent deposit
based on “the total of its insured shares
as of the last day of the most recently
ended reporting period prior to the date
of conversion.” Since Main Street has
less than $50,000,000 in assets, its
reporting period is annual, and ends on
December 31. 12 CFR 741.4(b)(6)
(definition of “reporting period’’). Main
Street had $1,000 in insured shares on
that date, and one percent of that is $10,
and so that is the amount Main Street

must immediately remit to the NCUSIF
to establish its one percent deposit.

Proposed paragraph (i)(1)(ii) provides
that:

A credit union or other institution that
converts to insurance coverage with the
NCUSIF will: * * * (ii) If the NCUSIF
assesses a premium in the calendar year of
conversion, pay a premium based on the
institution’s insured shares as of the last day
of the most recently ended reporting period
preceding the invoice date times the

institution’s premium/distribution ratio.
* * %

To illustrate the application of
paragraph (i)(1)(ii), take the same facts

in hypothetical A related to the
conversion of Main Street from
nonfederal to Federal insurance. Now,
further assume that on the previous
March 15, NCUA had declared a
premium assessment, and on September
15 following the conversion NCUA sent
out the invoices for the March 15
assessment. Also assume that Main
Street had grown to 1,300 insured
shares at the end of September, the
month the invoices were sent to Main
Street and other credit unions. This
information is presented in this Table B:

TABLE B
End of month
End of month,
EEdeg;rm?enrth‘ May, Year One End of month, S\?g;errgt:]eer,
Year Zero (month conver- June, Year One (month invoice
sion completed)
sent)
Main Street Credit Union’s Federally Insured Shares ..................... 1,000 1,100 1,200 1,300

Paragraph (i)(1)(ii) requires Main
Street pay a premium based on the
institution’s “insured shares as of the
last day of the most recently ended
reporting period preceding the invoice
date times the institution’s premium/
distribution ratio.” Again, because Main
Street is under $50 million in assets, the
most recently ended reporting period
preceding the September 15 invoice
date is all the way back to December of
Year Zero, when Main Street had $1,000
in shares. Main Street’s “‘premium/
distribution ratio,” as defined in
proposed § 741.4(b)(5), is “the number
of full remaining months in the calendar
year following the date of the
institution’s conversion or merger
divided by 12.” Since Main Street
completed its conversion in May, there
are seven full months remaining in the
calendar year (June through December),
and Main Street’s premium/distribution
ratio is seven divided by 12.

2 Although Main Street Credit Union was not
Federally insured as of December 31 of Year Zero,
proposed 741.4(b)(3) provides that “For a credit
union or other entity that is not Federally insured,
‘insured shares’ means, for purposes of this section

Accordingly, Main Street’s premium
will be assessed on $1,000 times seven
divided by 12, or about $583.3 Note that
if Main Street’s assets had exceeded $50
million as of June 30, it would have had
semiannual reporting periods under
§741.4(b)(6), and its “insured shares as
of the last day of the most recently
ended reporting period preceding the
invoice date” would have been its
insured shares as of June 30, Year One,
and not as of December 31, Year Zero.
Proposed paragraphs (i)(1)(iii) and (iv)
describe the responsibility of a credit
union or other entity converting to
Federal insurance to replenish a
depleted NCUSIF deposit, as follows:

A credit union or other institution that
converts to insurance coverage with the
NCUSIF will * * * (iii) If the NCUSIF
declares, in the calendar year of conversion
but on or before the date of conversion, an
assessment to replenish the one-percent
deposit, pay nothing related to that
assessment; (iv) If the NCUSIF declares, at

only, the amount of deposits or shares that would
have been insured by the NCUSIF under part 745
had the institution been Federally insured on the
date of measurement.”

any time after the date of conversion through
the end of that calendar year, an assessment
to replenish the one-percent deposit, pay a
replenishment amount based on the
institution’s insured shares as of the last day
of the most recently ended reporting period
preceding the invoice date. * * *

Paragraph (i)(1)(iii) clarifies that a
converting credit union has no
responsibility to pay anything toward
the replenishment of a depleted deposit
that is declared on or before the date of
conversion, even if NCUA sends out
invoices related to the depletion after
the date of conversion. Paragraph
(1)(1)(iv) requires that a converting
credit union replenish its deposit with
regard to a depletion declared after the
date of conversion through the end of
the calendar year. Again, assume the
same facts for Main Street as in Table B,
but that the deposit depletion was
announced in June, after Main Street
converted, and that NCUA sent the
invoices in September.

3Main Street’s actual premium charge will be this
$583 divided by the aggregate insured shares of all
Federally insured credit unions times the aggregate
premium for all Federally insured credit unions.
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TABLE B
End of month
End of month,
End of month, May, Year One End of month, September,
December, h Year O Year One
Year Zero (month conver- June, Year One (month invoice
sion completed)
sent)
Main Street Credit Union’s Federally Insured Shares ..................... 1,000 1,100 1,200 1,300

Main Street would receive an invoice
amount “‘based on the [Main Street’s]
insured shares as of the last day of the
most recently ended reporting period
preceding the invoice date.” Since Main
Street has less than $50 million in
shares, the most recently ended
reporting period preceding the
September invoice date was December
31, Year Zero, and it would pay for the
replenishment based on $1,000 in
insured shares. If Main Street, however,
had had $50 million or more in assets
on June 30, its most recently ended
reporting period preceding the invoice
date would have been the semiannual
period ending on June 30, and Main
Street would have used its insured
shares as of June 30 to calculate the
replenishment amount due to the
NCUSIF.

Under the Federal Credit Union Act,
distributions, if any, are declared once
a year, early in the year, based on excess
funds in the NCUSIF as of the prior
December 31. Proposed paragraph
(1)(1)(v) describes the right of a credit
union or other entity converting to
Federal insurance to receive a
distribution from the NCUSIF,
specifically:

(1) A credit union or other institution that
converts to insurance coverage with the
NCUSIF will: * * * (v) If the NCUSIF
declares a distribution in the year following
conversion based the NCUSIF’s equity at the
end of the year of conversion, receive a
distribution based on the institution’s
insured shares as of the end of the year of
conversion times the institution’s premium/

distribution ratio. With regard to
distributions declared in the calendar year of
conversion but based on the NCUSIF’s equity
at the end of the preceding year, the
converting institution will receive no
distribution.

To illustrate how proposed paragraph
(1)(1)(v) works, assume that Main Street
Credit Union converts to Federal
insurance in May of Year One, and that
the NCUA declares a distribution in
January of Year Two based on the
NCUSIF equity as of December 31 of
Year One. Then Main Street will be
entitled to a pro rata portion of the
distribution, calculated on its insured
shares as of December 31 of Year One
times its premium/distribution ratio.
Since it converted in May of Year One,
and there were seven full months
remaining in Year One at on the date of
conversion, Main Street’s premium/
distribution ratio under proposed

§741.4(b)(6) equals seven divided by 12.

On the other hand, if the NCUA
declared a distribution a year earlier,
that is, in January of Year One based on
the NCUSIF’s equity ratio as of
December 31 in Year Zero, then under
proposed paragraph (i)(1)(v) Main Street
would receive no part of this
distribution. Main Street is not entitled
to any part of this distribution because
Main Street, which completed its
conversion in Year One, did not
contribute in any way to the excess
funds in the NCUSIF as of the end of
Year Zero.

While proposed paragraph (i)(1), and
the examples given above, involve the

conversion of a credit union or entity
directly to Federal insurance with the
NCUSIF, such conversions can also
happen indirectly through the merger of
a nonfederally insured credit union or
entity into a federally insured credit
union.

Proposed paragraph (i)(2) addresses
the NCUSIF premiums, deposit
replenishments, and distributions in
this context.

Proposed paragraph (i)(2)(i) provides
that:

(2) A federally insured credit union that
merges with a nonfederally-insured credit
union or other non-federally insured
institution (the “‘merging institution’’), where
the federally-insured credit union is the
continuing institution, will: (i) Immediately
on the date of merger increase the amount of
its NCUSIF deposit by an amount equal to
one percent of the merging institution’s
insured shares as of the last day of the
merging institution’s most recently ended
reporting period preceding the date of merger
* * %

To illustrate this provision, and the
other provisions of paragraph (i)(2)
related to mergers of nonfederally
insured entities into federally-insured
credit unions, consider the following
hypothetical. Nonfederally-insured
Credit Union A merges into federally-
insured Credit Union B on August 15 of
Year One. The relevant insured shares
of Credit Union A and Credit Union B
at various dates before and after the
merger are reflected in Table D:

TABLE D
End of month End of month
End of month August, September,
December, JEr?g %fer;\ﬁ)notze Year One Year One
Year Zero ’ (month merger (month invoice
completed) sent)
Credit Union A insured shares ........cccccooeviivieeeiec e, 1,000 1,100 N/A N/A
Credit Union B insured shares .........cccccoeeceeiiiiee v 9,000 9,900 12,900 14,000

Proposed paragraph (i)(2)(i) requires
that Credit Union B, the continuing
credit union, immediately increase the
amount of its deposit with the NCUSIF
in an amount “equal to one percent of
the merging institution’s insured shares
as of the last day of the merging

institution’s most recently ended
reporting period preceding the date of
merger.” Since Credit Union A, the
merging institution, has less than $50
million in assets, its reporting period is
the calendar year, and its most recently
ended reporting period preceding the

August merger date is December 31 in
Year Zero. Credit Union A had $1,000
in insured shares on that date.
Accordingly, Credit Union B, the
continuing credit union, must
immediately increase the amount of its
deposit with the NCUSIF by one percent
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of $1,000, or $10. Note that if Credit
Union A had been a larger credit union,
with $50 million or more in assets on
June 30 in Year One, then Credit Union
B would have used Credit Union A’s
insured shares as of June 30 in this
calculation.

Proposed paragraph (i)(2)(ii), relating
to NCUSIF premium assessments,
provides that the continuing institution
will:

(ii) With regard to any NCUSIF premiums
assessed in the calendar year of merger, pay
a two-part premium, with one part calculated
on the merging institution’s insured shares as
described in subparagraph (1)(ii) above, and
the other part calculated on the continuing
institution’s insured shares as of the last day
of its most recently ended reporting period
preceding the date of merger. * * *

Paragraph (i)(2)(ii) provides for a two-
part calculation, with the first part
relating to the merging credit union and
the second part relating to the
continuing credit union. If we assume
the facts as in Table D, and assume the
premium is assessed sometime in Year
One, then we calculate the insured
shares of Credit Union A, the merging
credit union, as we did in the example
for paragraph (i)(1)(ii), which would be
$583. Then we calculate the insured
shares of Credit Union B, the continuing
credit union, “as of the last day of its
most recently ended reporting period
preceding the merger date.” Since
Credit Union B is also under $50
million in assets, ““the last day of the
most recently ended reporting period”
is also December 31 of Year Zero. Credit
Union B’s insured shares on that date
were $9,000, and so the combined
insured shares for purposes of the
premium assessment is $9,583. Note
that if Credit Union B had $50 million
or more in assets on June 30 of Year
One, then Credit Union B’s “most
recently ended reporting period
preceding the merger date” would have
been June 30 of Year One, and not
December 31 of Year Zero. The Board is
aware that the NCUA might declare a
NCUSIF premium, invoice it, and
receive the premiums in Year One from
the continuing institution before the
continuing institution consummates its
merger. In that case, the Board would
invoice the continuing credit union
again after the merger, but only for the
difference between the amount
previously invoiced and the amount
calculated under proposed paragraph
@)(2)(i).

Proposed paragraph (i)(2)(iii)
prescribes the procedures for calculating
the NCUSIF distribution when a
nonfederally-insured credit union or
entity merges into a federally insured
credit union. Proposed paragraph

(i)(2)(iii) provides that the federally-
insured credit union will:

[i]f the NCUSIF declares a distribution in the
year following the merger based on the
NCUSIF’s equity at the end of the year of
merger, receive a distribution based on the
continuing institution’s insured shares as of
the end of the year of merger. With regard to
distributions declared in the calendar year of
merger but based on the NCUSIF’s equity
from the end of the preceding year, the
institution will receive a distribution based
on its insured shares as of the end of the
preceding year.

This formula recognizes that the
merging institution did not contribute to
the NCUSIF equity as of the end of the
year preceding the merger and so no
distribution is allotted against the
merging institution’s shares. As for
distributions based on the NCUSIF
equity at the end of the year of merger,
this formula does not include any pro
rata reduction for the merging
institution’s contribution. The Board
determined that a pro rata reduction
was unnecessary, given the generally
small relative size of merging
institutions to continuing institutions,
and the fact that the Federal Credit
Union Act does not require any sort of
pro rata reduction or other pro rata
calculation with regard to distributions.

For credit unions converting to
NCUSIF coverage, the proposal changes
the date for calculating the one percent
deposit from insured shares as of the
close of the month before conversion to
insured shares as of the most recently
ended reporting period before
conversion. NCUA is proposing this
change to make the calculation method
for credit unions entering NCUSIF
consistent with the calculation method
for federally-insured credit unions’ one
percent deposit adjustment. Likewise,
for federally-insured credit unions
merging with nonfederally-insured
credit unions, the proposal clarifies that
the date used for calculation of the
merged credit union’s increased one
percent is insured shares of the
nonfederally-insured credit union as of
the most recently ended reporting
period before conversion. Again, this
change makes the calculation method
for credit unions increasing insured
shares by merger consistent with the
calculation method for federally-insured
credit unions’ one percent deposit
adjustment.

Paragraph (j)—Conversion From, or
Termination of, Federal Share
Insurance

The proposal amends paragraph (j) to
address, in detail, how a federally
insured credit union that converts to
insurance other than that provided by

the NCUSIF, or that loses or terminates
its NCUSIF insurance, is affected by a
NCUSIF declaration of a premium
assessment, deposit replenishment
assessment, or equity distribution.
Proposed subparagraph (j)(1) addresses
direct insurance conversions and
conversions by merger. Proposed
subparagraph (j)(2) addresses
liquidations and insurance termination.

Proposed paragraph (j)(1)(i) provides
that:

A federally-insured credit union whose
insurance coverage with the NCUSIF
terminates, including through a conversion
to, or merger into, a nonfederally insured
credit union or a non-credit union entity,
will: (i) Receive the full amount of its
NCUSIF deposit, less any announced
depletion, immediately after the final date on
which any shares of the credit union are
NCUSIF-insured. * * *

The current paragraph (j) does not
mention the possibility of deposit
depletion, and this has been clarified in
the proposed paragraph (j). To illustrate
the application of this paragraph
(j)(1)(i), consider the following
hypothetical. Assume Anytown Credit
Union, a credit union with $30 million
in assets, converts from Federal to
nonfederal insurance on November 15.
Also assume Anytown Credit Union had
$20 million in insured shares as of the
previous December 31, the end of its
most recent reporting period. 12 CFR
741.4(b)(5), (c). The NCUSIF would
return one percent of $20 million, or
$200,000 to Anytown Credit Union
immediately following the effective date
of its conversion. Note that, if Anytown
Credit Union had reported $50 million
or more in assets on June 30, then June
30 would have been the end of its most
recent reporting period. Now further
assume that, on July 15 of that same
year, the NCUSIF had announced an
expense that reduced the equity ratio
from 1.3 to .75, which would have
included a write-off (depletion) of 25
percent, or 25 basis points, of the one
percent deposit. The amount of the
deposit returned to Anytown would be
reduced by 25 percent, from $200,000 to
$150,000. If the NCUSIF had announced
expenses reducing the equity ratio to .75
after the November 15 conversion date,
this announcement would have no
effect on Anytown and it would still
receive $200,000 from the NCUSIF.

Proposed paragraph (j)(1)(ii) provides
that:

A federally-insured credit union whose
insurance coverage with the NCUSIF
terminates, including through a conversion
to, or merger into, a nonfederally insured
credit union or a non-credit union entity,
will: * * * (ii) If the NCUSIF declares a
distribution at the end of the calendar year
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of conversion, receive a distribution based on
the institution’s insured shares as of the last
day of the most recently ended reporting
period preceding the date of conversion
times the institution’s modified premium/
distribution ratio. * * *

To illustrate the application of this
paragraph (j)(1)(ii), again assume
Anytown Credit Union converts to
nonfederal insurance on November 15,
and in January of the following year, the
NCUSIF declares a distribution based on
the NCUSIF’s equity ratio as of
December 31. Anytown would receive a
pro rata distribution calculated as its
$20 million in insured shares multiplied
by the modified premium/distribution
ratio. Anytown’s modified premium/
distribution ratio, from the definition in
§741.4(b)(5), is one minus Anytown’s
premium/distribution ratio, which is
one minus the ratio of the full number
of months remaining in the year divided
by twelve, which is one minus (one
divided by twelve), which is eleven
divided by twelve. So Anytown would
receive a pro rata distribution based on
$20 million of insured shares times
eleven twelfths, or about $18.33 million
in shares.*

The current rule provides credit
unions departing the NCUSIF system
with the option to leave ‘‘a nominal sum
on deposit with NCUSIF until the next
distribution from NCUSIF equity and
will thus qualify for a prorated share of
the distribution.” For several reasons,
the proposal eliminates this option.
First, the current rule is ambiguous
because it does not specify how the
requisite nominal sum is calculated or
how the prorated share of future
distributions is calculated. Second, this
option, if exercised, imposes a lengthy
recordkeeping burden on the NCUSIF,
as it can be many years between
NCUSIF equity distributions. Third,
although several credit unions have
departed the NCUSIF system in recent
years, the Board is not aware that any
of these credit unions exercised this
option. Finally, the proposed
amendments will allow credit unions
departing the NCUSIF to receive a pro
rata share of any future distribution
without leaving any sum on deposit
with the NCUSIF, but only for a
dividend declared on NCUSIF equity as
of the close of the year of departure. The
Board believes this simplification is
appropriate, particularly since the
contribution of a departing credit union
to future distributions diminishes with
the passage of time.

4 Anytown’s actual distribution would be $18.33
million times the aggregate amount of the
distribution divided by the aggregate amount of all
insured shares at all federally insured credit unions.

Proposed paragraph (j)(1)(iii) provides
that:

A federally-insured credit union whose
insurance coverage with the NCUSIF
terminates, including through a conversion
to, or merger into, a nonfederally insured
credit union or a non-credit union entity,
will: * * * (iii) If the NCUSIF assesses a
premium in the calendar year of conversion
or merger on or before the day in which the
conversion or merger is completed, pay a
premium based on the institution’s insured
shares as of the last day of the most recently
ended reporting period preceding the
conversion or merger date times the
institution’s modified premium/distribution
ratio. If the institution has previously paid a
premium based on this same assessment that
exceeds this amount, the institution will
receive a refund of the difference following
completion of the conversion or merger.

To illustrate these premium
provisions, again assume Anytown
Credit Union is a credit union with $30
million in assets that converts from
Federal to nonfederal insurance on
November 15 of Year One, and that
Anytown Credit Union had $20 million
in insured shares as of the previous
December 31 (of Year Zero), the end of
its most recent reporting period. Further
assume that NCUA declares a premium
on February 12 of Year One and
invoices the premium on November 15.
Since the premium was declared “on or
before the day in which [Anytown’s]
conversion [was] completed,”
§741.4(i)(1)(iii) applies. Anytown
would then pay a premium based on
$20 million (its “insured shares as of the
last day of the most recently ended
reporting period preceding the
conversion or merger date”’) times
eleven twelfths (its “modified premium/
distribution ratio”), or about $18.33
million. Note that NCUA might have
already have invoiced Anytown for the
premium sometime between February
12 and Anytown’s merger on November
15. If so, Anytown will likely receive a
refund of some of this earlier premium,
as provided in the last sentence of
§741.1(i)(1)(iii), since it may have
overpaid the earlier premium.

Proposed paragraph (j)(2), dealing
with liquidations, states the following:

Notwithstanding the requirements of
paragraph (j)(1) of this section: (i) Any
insolvent credit union that is closed for
involuntary liquidation will not be entitled to
a return of its deposit; (ii) Any solvent credit
union that is closed due to voluntary or
involuntary liquidation will be entitled to a
return of its deposit, less any announced
depletion, prior to final distribution of
member shares; and (iii) The Board reserves
the right to delay return of the deposit to any
credit union converting from or terminating
its Federal insurance, or voluntarily
liquidating, for up to one year if the Board

determines that immediate repayment would
jeopardize the NCUSIF.

These provisions are identical to
provisions in the current paragraph (j),
except that the proposal adds the phrase
“less any announced depletion” in
paragraph (j)(2)(ii) for clarity.

Paragraph (k)—Assessment of
Administrative Fee and Interest for
Delinquent Payment

This paragraph describes procedures
for assessing fees for delinquent
payments of the capitalization deposit
and insurance premium. The proposal
clarifies that paragraph (k) applies to
delinquent deposit replenishment
payments as well as premium payments.
The proposal also deletes overlapping
provisions for imposing both the “costs
of collection” and an ‘“‘administrative
fee” in the current rule and changes the
interest rate to a fixed rate of six percent
per year. The delinquency fee will be
calculated based on a 360-day year, that
is, six percent times the unpaid balance
divided by 360 times the number of
days unpaid. The Office of the Chief
Financial Officer has determined that
switching to a fixed rate and imposing
the delinquency fee based on the
number of days the balance is
outstanding will allow NCUA to
automate the billing process, thus
eliminating the need for additional
administrative fees.

Finally, the proposal restates
provisions from the Act that: (a) Give
the Board authority to collect a penalty
of up to $20,000 per day for each day
the balance related to a premium or
deposit remains unpaid; and (b) prohibit
insured credit unions from paying
dividends or distributing assets while in
default on insurance deposits or
premiums, with possible punishment of
fines up to $1,000 or imprisonment of
one year for directors or officers who
knowingly violate this prohibition.

D. Temporary Corporate Credit Union
Stabilization Fund

In the Spring of 2009, Congress
enacted the “Helping Families Save
Their Homes Act of 2009,” Pub. L. 111-
22. Section 204(f) of that Act established
the Temporary Corporate Credit Union
Stabilization Fund (CCSUF).

The CCUSF is separate from the
NCUSIF, and the CCUSF will make
assessments on federally-insured credit
unions separate and apart from any
NCUSIF assessments. The CCUSF,
unlike the NCUSIF, is funded by
Treasury borrowings and not credit
union capitalization deposits.
Accordingly, the CCUSF does not make
assessments to replenish capital
deposits, nor does it make assessments
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to reestablish a particular equity ratio.
Instead, the CCUSF only makes
assessments on insured credit unions as
necessary to repay CCUSF borrowings
from the Treasury. Accordingly, much
of § 741.4 of NCUA’s rules is
inapplicable to the CCUSF, and the
CCUSF is not specifically addressed in
the text of this rulemaking.

While the obligation of a particular
credit union to replenish its NCUSIF
deposit or make a NCUSIF premium
payment can be rather complicated, the
obligation for a particular credit union
to pay a particular CCUSF assessment is
straightforward. CCUSF assessments are
effective on the date the NCUA Board
acts to order an assessment as
authorized by Public Law 111-22. Any
credit union whose shares are covered
by Federal insurance on that date must
pay its share of that particular
assessment; but any credit union that is
not covered by Federal insurance on
that date is not obligated to pay any part
of that assessment. The dollar amount of
each credit union’s portion of a CCUSF
assessment is calculated based on that
credit union’s insured shares as of the
end of its last reporting period
preceding the date of the Board action.

E. Proposed Amendment to Section
701.6

Section 701.6(d) of NCUA’s
regulations addresses delinquent
payment of the operating fee paid by
FCUs. The proposal updates this section
to parallel the revised provisions for
delinquent payment of insurance
premium and deposit replenishment
expenses. As in § 741.4(k), the proposed
amendments to § 701.6(d) delete
potentially duplicative provisions
allowing both administrative fees and
costs of collection, and replace the
variable interest rate with a fixed
interest rate of six percent per year. The
delinquency fee will be calculated based
on a 360-day year, that is, six percent
times the unpaid balance divided by
360 times the number of days unpaid.

F. 30-Day Comment Period

NCUA seeks public comment on the
proposed amendments discussed above.

As a matter of agency policy, the
NCUA Board general provides a 60-day
comment period for proposed
regulations. NCUA'’s Interpretive Ruling
and Policy Statement (IRPS) 87-2, 52 FR
35231 (Sept. 18, 1987), as amended by
IRPS 03-02, 68 FR 31949 (May 29,
2003). In this case, the NCUA Board
believes a 30-day comment period will
suffice because the proposal clarifies an
existing rule.

NCUA also seeks comment on
whether the examples that appear above

illustrating the various proposed
amendments should be placed in a
formal Appendix and be published in
the Code of Federal Regulations with
the rule text.

Regulatory Procedures
Regulatory Flexibility Act

The Regulatory Flexibility Act
requires NCUA to prepare an analysis to
describe any significant economic
impact a rule may have on a substantial
number of small credit unions, defined
as those under ten million dollars in
assets. This proposed rule clarifies
existing requirements and will not
impose any new regulatory
requirements. The proposed rule will
not have a significant economic impact
on a substantial number of small credit
unions, and, therefore, a regulatory
flexibility analysis is not required.

Paperwork Reduction Act

NCUA has determined that the
proposed rule would not increase
paperwork requirements under the
Paperwork Reduction Act of 1995 and
regulations of the Office of Management
and Budget. 44 U.S.C. 3501 et seq.; 5
CFR part 1320.

Executive Order 13132

Executive Order 13132 encourages
independent regulatory agencies to
consider the impact of their actions on
State and local interests. In adherence to
fundamental federalism principles,
NCUA, an independent regulatory
agency as defined in 44 U.S.C. 3502(5),
voluntarily complies with the executive
order. The proposed rule would not
have substantial direct effects on the
States, on the connection between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. NCUA has
determined that this proposed rule does
not constitute a policy that has
federalism implications for purposes of
the executive order.

The Treasury and General Government
Appropriations Act, 1999—Assessment
of Federal Regulations and Policies on
Families

The NCUA has determined that the
proposed rule would not affect family
well-being within the meaning of § 654
of the Treasury and General
Government Appropriations Act, 1999,
Public Law 105-277, 112 Stat. 2681
(1998).

List of Subjects in 12 CFR Part 701

Credit, Credit unions, Operating fee.

List of Subjects in 12 CFR Part 741

Credit unions, insurance.

By the National Credit Union
Administration Board on July 16, 2009.
Mary F. Rupp,

Secretary of the Board.

For the reasons set forth above, NCUA
proposes to amend 12 CFR parts 701
and 741 as follows.

PART 701—ORGANIZATION AND
OPERATION OF FEDERAL CREDIT
UNIONS

1. The authority citation for part 701
continues to read as follows:

Authority: 12 U.S.C. 1752(5), 1755, 1756,
1757, 1758, 1759, 1761a, 1761b, 1766, 1767,
1782, 1784, 1786, 1787, 1789. Section 701.6
is also authorized by 15 U.S.C. 3717. Section
701.31 is also authorized by 15 U.S.C. 1601
et seq.; 42 U.S.C. 1981 and 3601-3610.
Section 701.35 is also authorized by 42
U.S.C. 4311-4312.

2. Revise paragraph (d) of § 701.6 to
read as follows:

§701.6 Fees paid by Federal credit unions.

* * * * *

(d) Assessment of interest for
delinquent payment. Each Federal
credit union must pay to the
Administration interest on any
delinquent payment of its operating fee.
A payment will be considered
delinquent if it is post-marked later than
the date stated in the notice to the credit
union provided under § 701.6(c). The
National Credit Union Administration
may waive the collection of interest if
circumstances warrant.

(1) The interest rate charged on any
delinquent payment is six percent per
annum of the unpaid balance for the
number of days the balance remains
unpaid. The delinquency fee is
calculated based on a 360-day year, that
is, six percent times the unpaid balance
divided by 360 times the number of
days unpaid.

(2) If a credit union makes a combined
payment of its operating fee and its
share insurance deposit and/or
insurance premium as provided in
§ 741.4 of this chapter and such
payment is delinquent, interest will be
charged on the combined amount.

PART 741—REQUIREMENTS FOR
INSURANCE

3. The authority citation for part 741
continues to read as follows:

Authority: 12 U.S.C. 1757, 1766(a), 1781—
1790, and 1790d: 31 U.S.C. 3717.

4. Revise § 741.4 to read as follows:
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§741.4 Insurance premium and one
percent deposit.

(a) Scope. This section implements
the requirements of Section 202 of the
Act (12 U.S.C. 1782) providing for
capitalization of the NCUSIF through
the maintenance of a deposit by each
insured credit union in an amount
equaling one percent of its insured

shares and payment of an insurance
premium.

(b) Definitions. For purposes of this
section:

Available assets ratio means the ratio
of:

(i) The amount determined by
subtracting all liabilities of the NCUSIF,
including contingent liabilities for
which no provision for losses has been

made, from the sum of cash and the
market value of unencumbered
investments authorized under Section
203(c) of the Act (12 U.S.C. 1783(c)), to:

(ii) The aggregate amount of the
insured shares in all insured credit
unions.

(iii) Shown as an abbreviated
mathematical formula, the available
assets ratio is:

(cash + market value of unencumbered investments) —
(liabilities + contingent liabilities for which no provision for losses has been made)

aggregate amount of all insured shares from final reporting period of calendar year

Equity ratio means the ratio of:

(i) The amount of NCUSIF’s
capitalization, meaning insured credit
unions’ one percent capitalization
deposits plus the retained earnings
balance of the NCUSIF (less contingent

liabilities for which no provision for
losses has been made) to:

(ii) The aggregate amount of the
insured shares in all insured credit
unions.

(iii) Shown as an abbreviated
mathematical formula, the equity ratio
is:

(insured credit unions’1.0% capitalization deposits + (NCUSIF retained earnings —
contingent liabilities for which no provision for losses has been made)

Insured shares means the total
amount of a federally-insured credit
union’s share, share draft and share
certificate accounts, or their equivalent
under State law (which may include
deposit accounts), authorized to be
issued to members, other credit unions,
public units, or nonmembers (where
permitted under the Act or equivalent
State law), but does not include
amounts in excess of insurance coverage
as provided in part 745 of this chapter.
For a credit union or other entity that
is not federally insured, “insured
shares” means, for purposes of this
section only, the amount of deposits or
shares that would have been insured by
the NCUSIF under part 745 had the
institution been federally insured on the
date of measurement.

Modified premium/distribution ratio
means one minus the premium/
distribution ratio.

Normal operating level means an
equity ratio not less than 1.2 percent
and not more than 1.5 percent, as
established by action of the NCUA
Board.

Premium/distribution ratio means the
number of full remaining months in the
calendar year following the date of the
institution’s conversion or merger

divided by 12.

Reporting period means calendar year
for credit unions with total assets of less
than $50,000,000 and means

aggregate amount of all insured shares

semiannual period for credit union with
total assets of $50,000,000 or more.

(c) One percent deposit. Each insured
credit union must maintain with the
NCUSIF during each reporting period a
deposit in an amount equaling one
percent of the total of the credit union’s
insured shares at the close of the
preceding reporting period. For credit
unions with total assets of less than
$50,000,000, insured shares will be
measured and adjusted annually based
on the insured shares reported in the
credit union’s semiannual 5300 report
due in January of each year. For credit
unions with total assets of $50,000,000
or more, insured shares will be
measured and adjusted semiannually
based on the insured shares reported in
the credit union’s quarterly 5300 reports
due in January and July of each year.

(d) Insurance premium charges. (1) In
general. Each insured credit union will
pay to the NCUSIF, on dates the NCUA
Board determines, but not more than
twice in any calendar year, an insurance
premium in an amount stated as a
percentage of insured shares, which will
be the same percentage for all insured
credit unions.

(2) Relation of premium charge to
equity ratio of NCUSIF. (i) The NCUA
Board may assess a premium charge
only if the NCUSIF’s equity ratio is less
than 1.3 percent and the premium
charge does not exceed the amount

necessary to restore the equity ratio to
1.3 percent.

(ii) If the equity ratio of the NCUSIF
falls to between 1.0 and 1.2 percent, the
NCUA Board is required to assess a
premium in an amount it determines is
necessary to restore the equity ratio to,
and maintain that ratio at, at least 1.2
percent. If the equity ratio of the
NCUSIF falls below 1.0 percent, the
NCUA Board is required to assess a
deposit replenishment charge in an
amount it determines is necessary to
restore the equity ratio to 1.0 percent
and to assess a premium charge in an
amount it determines is necessary to
restore the equity ratio to, and maintain
the ratio at, at least 1.2 percent.

(e) Distribution of NCUSIF equity. If,
as of the end of a calendar year, the
NCUSIF exceeds its normal operating
level and its available assets ratio
exceeds 1.0 percent, the NCUA Board
will make a proportionate distribution
of NCUSIF equity to insured credit
unions. The distribution will be the
maximum amount possible that does
not reduce the NCUSIF’s equity ratio
below its normal operating level and
does not reduce its available assets ratio
below 1.0 percent. The distribution will
be after the calendar year and in the
form determined by the NCUA Board.
The form of the distribution may
include a waiver of insurance
premiums, premium rebates, or
distributions from NCUSIF equity in the
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form of dividends. The NCUA Board
will use the aggregate amount of the
insured shares from all insured credit
unions from the final reporting period of
the calendar year in calculating the
NCUSIF’s equity ratio and available
assets ratio for purposes of this
paragraph.

(f) Invoices. The NCUA provides
invoices to all federally insured credit
unions stating any change in the amount
of a credit union’s one percent deposit
and the computation and funding of any
premium or deposit replenishment
assessments due. Invoices for Federal
credit unions also include any annual
operating fees that are due. Invoices are
calculated based on a credit union’s
insured shares as of the most recently
ended reporting period. The invoices
may also provide for any distribution
the NCUA Board declares in accordance
with paragraph (e) of this section,
resulting in a single net transfer of funds
between a credit union and the NCUA.

(g) New charters. A newly-chartered
credit union that obtains share
insurance coverage from the NCUSIF
during the calendar year in which it has
obtained its charter will not be required
to pay an insurance premium for that
calendar year. The credit union will
fund its one percent deposit on a date
to be determined by the NCUA Board in
the following calendar year, but will not
participate in any distribution from
NCUSIF equity related to the period
prior to the credit union’s funding of its
deposit.

(h) Depletion of one percent deposit.
All or part of the one percent deposit
may be used by the NCUSIF if necessary
to meet its expenses, and the fund will
expense the amount so used. The
NCUSIF may invoice credit unions in an
amount necessary to replenish the one
percent deposit at any time following
the effective date of the depletion, but
must invoice credit unions no later than
the adjustment described in paragraph
(c) of this section based on insured
shares as of December 31 of the year of
the depletion.

(i) Conversion to Federal insurance.

(1) A credit union or other institution
that converts to insurance coverage with
the NCUSIF will:

(i) Immediately fund its one percent
deposit based on the total of its insured
shares as of the last day of the most
recently ended reporting period prior to
the date of conversion;

(ii) If the NCUSIF assesses a premium
in the calendar year of conversion, pay
a premium based on the institution’s
insured shares as of the last day of the
most recently ended reporting period
preceding the invoice date times the
institution’s premium/distribution ratio;

(iii) If the NCUSIF declares, in the
calendar year of conversion on or before
the date of conversion, an assessment to
replenish the one-percent deposit, pay
nothing related to that assessment;

(iv) If the NCUSIF declares, at any
time after the date of conversion
through the end of that calendar year, an
assessment to replenish the one-percent
deposit, pay a replenishment amount
based on the institution’s insured shares
as of the last day of the most recently
ended reporting period preceding the
invoice date; and

(v) If the NCUSIF declares a
distribution in the year following
conversion based the NCUSIF’s equity
at the end of the year of conversion,
receive a distribution based on the
institution’s insured shares as of the end
of the year of conversion times the
institution’s premium/distribution ratio.
With regard to distributions declared in
the calendar year of conversion but
based on the NCUSIF’s equity from the
end of the preceding year, the
converting institution will receive no
distribution.

(2) A federally insured credit union
that merges with a nonfederally-insured
credit union or other non-federally
insured institution (the “merging
institution”’), where the federally-
insured credit union is the continuing
institution, will:

(i) Immediately on the date of merger
increase the amount of its NCUSIF
deposit by an amount equal to one
percent of the merging institution’s
insured shares as of the last day of the
merging institution’s most recently
ended reporting period preceding the
date of merger;

(ii) With regard to any NCUSIF
premiums assessed in the calendar year
of merger, pay a two-part premium, with
one part calculated on the merging
institution’s insured shares as described
in subparagraph (1)(ii) above, and the
other part calculated on the continuing
institution’s insured shares as of the last
day of its most recently ended reporting
period preceding the date of merger; and

(iii) If the NCUSIF declares a
distribution in the year following the
merger based the NCUSIF’s equity at the
end of the year of merger, receive a
distribution based on the continuing
institution’s insured shares as of the end
of the year of merger. With regard to
distributions declared in the calendar
year of merger but based on the
NCUSIF’s equity from the end of the
preceding year, the institution will
receive a distribution based on its
insured shares as of the end of the
preceding year.

(j) Conversion from, or termination of,
Federal share insurance.

(1) A federally insured credit union
whose insurance coverage with the
NCUSIF terminates, including through a
conversion to, or merger into, a
nonfederally insured credit union or a
non-credit union entity, will:

(i) Receive the full amount of its
NCUSIF deposit, less any announced
depletion, immediately after the final
date on which any shares of the credit
union are NCUSIF-insured;

(ii) If the NCUSIF declares a
distribution at the end of the calendar
year of conversion, receive a
distribution based on the institution’s
insured shares as of the last day of the
most recently ended reporting period
preceding the date of conversion times
the institution’s modified premium/
distribution ratio; and

(iii) If the NCUSIF assesses a premium
in the calendar year of conversion or
merger on or before the day in which
the conversion or merger is completed,
pay a premium based on the
institution’s insured shares as of the last
day of the most recently ended reporting
period preceding the conversion or
merger date times the institution’s
modified premium/distribution ratio. If
the institution has previously paid a
premium based on this same assessment
that exceeds this amount, the institution
will receive a refund of the difference
following completion of the conversion
or merger.

(2) Notwithstanding the requirements
of paragraph (j)(1) of this section:

(i) Any insolvent credit union that is
closed for involuntary liquidation will
not be entitled to a return of its deposit;

(ii) Any solvent credit union that is
closed due to voluntary or involuntary
liquidation will be entitled to a return
of its deposit, less any announced
depletion, prior to final distribution of
member shares; and

(iii) The Board reserves the right to
delay return of the deposit to any credit
union converting from or terminating its
Federal insurance, or voluntarily
liquidating, for up to one year if the
Board determines that immediate
repayment would jeopardize the
NCUSIF.

(k) Assessment of interest and
penalties for delinquent payment.

(1) Each federally insured credit
union must pay to the NCUA interest on
any delinquent payment of its
capitalization deposit, including any
delinquent deposit replenishment, and
on any delinquent insurance premium.
A payment will be considered
delinquent if it is postmarked later than
the date stated in the invoice provided
to the credit union. The interest rate
charged on any delinquent payment is
six percent per annum of the unpaid
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balance for the number of days after the
due date the balance remains unpaid.
The delinquency fee is calculated based
on a 360-day year, that is, six percent
times the unpaid balance divided by
360 times the number of days unpaid.
The NCUA may waive or abate
collection of interest, if circumstances
warrant.

(2) The Act contains specific penalties
and other consequences for delinquent
payments, including, but not limited to:

(i) Section 202(d)(2)(B) of the Act (12
U.S.C. 1782(d)(2)(B)) provides that the
Board may assess and collect a penalty
from an insured credit union of not
more than $20,000 for each day the
credit union fails or refuses to pay any
deposit or premium due to the fund;
and

(ii) Section 202(d)(3) of the Act (12
U.S.C. 1782(d)(3)) provides, generally,
that no insured credit union shall pay
any dividends on its insured shares or
distribute any of its assets while it
remains in default in the payment of its
deposit or any premium charge due to
the fund. Section 202(d)(3) further
provides that any director or officer of
any insured credit union who
knowingly participates in the
declaration or payment of any such
dividend or in any such distribution
shall, upon conviction, be fined not
more than $1,000 or imprisoned more
than one year, or both.

[FR Doc. E9-17310 Filed 7-23-09; 8:45 am]
BILLING CODE 7535-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0656; Directorate
Identifier 2009—-NM-038—-AD]

RIN 2120-AA64

Airworthiness Directives; Bombardier
Model CL-600-2B19 (Regional Jet
Series 100 & 440) Airplanes

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above that would
supersede an existing AD. This
proposed AD results from mandatory
continuing airworthiness information
(MCAI) originated by an aviation
authority of another country to identify
and correct an unsafe condition on an
aviation product. The MCAI describes

the unsafe condition as: There have
been several cases of wing leading edge
anti-ice piccolo duct failure reported on
CL-600-2B19 (CRJ) aircraft. Upon
investigation, it was determined that
ducts manufactured since May 2000 are
susceptible to cracking due to the
process used to drill holes in the ducts.
This cracking may cause air leakage,
with a possible adverse effect on the
anti-ice air distribution pattern and anti-
ice capability, without annunciation to
the flight crew [and consequent reduced
controllability of the airplane]. It has
subsequently been determined that
faulty ducts may also have been
installed in a number of leading edge
assemblies built as spares and whose
current locations are not specifically
known.

The proposed AD would require
actions that are intended to address the
unsafe condition described in the MCAL

DATES: We must receive comments on
this proposed AD by August 24, 2009.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Bombardier,
Inc., 400 Cote-Vertu Road West, Dorval,
Québec H4S 1Y9, Canada; telephone
514-855-5000; fax 514—855-7401; e-
mail thd.crj@aero.bombardier.com;
Internet http://www.bombardier.com.
You may review copies of the
referenced service information at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA,
call 425-227-1221 or 425-227-1152.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The

street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Fabio Buttitta, Aerospace Engineer,
Airframe and Mechanical Systems
Branch, ANE-171, FAA, New York
Aircraft Certification Office, 1600
Stewart Avenue, Suite 410, Westbury,
New York 11590; telephone (516) 228—
7303; fax (516) 794—5531.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2009-0656; Directorate Identifier
2009-NM-038-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

On November 4, 2008, we issued AD
2008—-23-16, Amendment 39-15737 (73
FR 67363, November 14, 2008). That AD
required actions intended to address an
unsafe condition on the products listed
above. The preamble to AD 2008-23-16
explains that we consider those
requirements ‘“‘interim action” and were
considering further rulemaking. We now
have determined that further
rulemaking is indeed necessary to
require the previously optional
terminating action, and this proposed
AD follows from that determination.
Transport Canada Givil Aviation
(TCCA), which is the aviation authority
for Canada, previously issued Canadian
Airworthiness Directive CF—2008-30,
dated October 7, 2008 (referred to after
this as “the MCAI”’), to correct an unsafe
condition for the specified products.

The unsafe condition is cracked
piccolo ducts, which could result in air
leakage, a possible adverse effect on the
anti-ice distribution pattern and anti-ice
capability without annunciation to the
flight crew, and consequent reduced
controllability of the airplane. Required
actions include revising the airplane
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flight manual, inspecting to determine if
certain anti-ice piccolo ducts are
installed, and replacing or repairing the
piccolo duct if necessary. You may
obtain further information by examining
the MCAI in the AD docket.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a NOTE within the
proposed AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 711 products of U.S.
registry.

The actions that are required by AD
2008-23-16 and retained in this
proposed AD take about 3 work-hours
per product, at an average labor rate of
$80 per work hour. Required parts cost
about $0 per product. Based on these
figures, the estimated cost of the
currently required actions on U.S.
operators is $170, 640, or $240 per
product.

We estimate that it would take about
12 work-hours per product to comply
with the new basic requirements of this
proposed AD. The average labor rate is
$80 per work-hour. Required parts
would cost about $0 per product. Where
the service information lists required
parts costs that are covered under
warranty, we have assumed that there
will be no charge for these costs. As we

do not control warranty coverage for
affected parties, some parties may incur
costs higher than estimated here. Based
on these figures, we estimate the cost of
the proposed AD on U.S. operators to be
$682,560, or $960 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,

the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends §39.13 by
removing Amendment 39-15737 (73 FR
67363, November 14, 2008) and adding
the following new AD:

Bombardier, Inc. (Formerly Canadair):
Docket No. FAA-2009-0656; Directorate
Identifier 2009—-NM-038—AD.

Comments Due Date

(a) We must receive comments by August
24, 2009.

Affected ADs

(b) The proposed AD supersedes AD 2008—
23-16, Amendment 39-15737.
Applicability

(c) This AD applies to Bombardier Model
CL-600-2B19 (Regional Jet Series 100 & 440)
airplanes, certificated in any category; serial
numbers (S/Ns) 7003 through 7067 inclusive,
7069 through 7990 inclusive, 8000 through
8076 inclusive, 8082, 8086, 8090 through
8092 inclusive, 8096, and 8097.

Subject

(d) Air Transport Association (ATA) of
America Code 30: Ice and rain protection.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

There have been several cases of wing
leading edge anti-ice piccolo duct failure
reported on CL-600-2B19 (CRJ) aircraft.
Upon investigation, it was determined that
ducts manufactured since May 2000 are
susceptible to cracking due to the process
used to drill holes in the ducts. This cracking
may cause air leakage, with a possible
adverse effect on the anti-ice air distribution
pattern and anti-ice capability, without
annunciation to the flight crew [and
consequent reduced controllability of the
airplane].

The faulty ducts were installed on aircraft
SN 7417 through 7990 and 8000 through
8055 in production, and as replacement parts
on in service aircraft SN 7014, 7017, 7037,
7046, 7059, 7076, 7105, 7127, 7151, 7157,
7163, 7179, 7203, 7228, 7271, 7347, 7359,
7362, 7378 and 7381. Service Bulletin (SB)
601R—-30-029, Revision B and AD CF-2005—
26R1 previously covered the above aircraft
serial numbers.

It has subsequently been determined that
faulty ducts may also have been installed in
a number of leading edge assemblies built as
spares and whose current locations are not
specifically known. As they may have been
installed on any of the aircraft serial numbers
in the Applicability section of this directive,
checking of records and/or inspection * * *
is now required for all applicable aircraft.
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This directive, which supersedes and
cancels AD CF—2005—-26R1 [which
corresponds to FAA AD 2005-17-12,
amendment 39-14223], mandates the
amendment of the Airplane Flight Manual
(AFM) procedures, in addition to checking
the part numbers and serial numbers of
installed and spare wing anti-ice piccolo
ducts, as required, and inspecting, replacing
or repairing them as necessary. Terminating
action is also introduced.

Required actions include revising the
airplane flight manual, inspecting to
determine if certain anti-ice piccolo ducts are
installed, and replacing or repairing the
piccolo duct if necessary.

Restatement of Requirements of AD 2005-
17-12

Identification of Affected Piccolo Tubes

(f) Unless already done, for airplanes
having S/Ns 7013, 7017, 7037, 7046, 7059,
7076, 7105, 7127, 7151, 7157, 7163, 7174,
7179, 7203, 7204, 7228, 7271, 7347, 7362,
7378, 7417 through 7990 inclusive, 8000
through 8076 inclusive, 8082, 8086, 8090
through 8092 inclusive, 8096 and 8097:
Before the airplane accumulates 3,000 total
flight hours, or within 14 days after
September 7, 2005 (the effective date of AD
2005-17-12, which was superseded by AD
2008—-23—16), whichever occurs later,
determine whether any affected piccolo tube
is installed on the airplane. Affected piccolo
tubes are identified in paragraph 1.A. of
Bombardier Service Bulletin 601R-30-029,
Revision A, dated July 7, 2005. Doing the
action required by paragraph (p), (q), (r), (w),
or (y) of this AD terminates the requirements
of this paragraph.

Revision to Airplane Flight Manual (AFM)

(g) Unless already done, for airplanes with
an affected or unidentifiable piccolo tube
found during the action required by
paragraph (f) of this AD: Before the airplane
accumulates 3,000 total flight hours, or
within 14 days after September 7, 2005,
whichever occurs later, revise the Operating
Limitations and Abnormal Procedures
sections of the Canadair Regional Jet AFM,
CSP A-012, to include the information in
Canadair Temporary Revision (TR) R]/155,
dated July 5, 2005, as specified in the TR.
This may be done by inserting a copy of the
TR into the AFM. This TR introduces new
procedures for operation in icing conditions.
Operate the airplane according to the
limitations and procedures in the TR except
as required by paragraph (n) of this AD.
When this TR has been included in general
revisions of the AFM, the general revisions
may be inserted in the AFM, provided the
relevant information in the general revision
is identical to that in the TR. After the AFM
revision required by paragraph (n) of this AD
has been done, remove the AFM limitation
specified in this paragraph.

Optional Inspections

(h) Unless already done, for airplanes with
an affected or unidentifiable piccolo tube
found during the action required by
paragraph (f) of this AD: The operating
limitations and abnormal procedures
specified in Canadair TR R]/155, dated July

5, 2005, as required by paragraph (g) of this
AD, may be removed from the AFM,
provided all requirements of this paragraph
have been satisfied.

(1) A fluorescent dye penetrant inspection
for cracks of the piccolo tubes is done and
repeated thereafter within 2,000-flight-hour
intervals in accordance with the
Accomplishment Instructions of Bombardier
Service Bulletin 601R—30-029, Revision A,
dated July 7, 2005. An inspection done before
September 7, 2005, in accordance with
Bombardier Service Bulletin 601R-30-029,
dated June 17, 2005, is acceptable for
compliance with the requirements of
paragraph (h)(1) of this AD. Doing the
inspection required by paragraph (u) of this
AD terminates the actions required by this
paragraph.

(2) All applicable corrective actions are
done as specified in paragraph (j) of this AD.

AFM Limitations Required for Exceeding
Inspection Interval

(i) Unless already done, for airplanes
having S/Ns 7013, 7017, 7037, 7046, 7059,
7076, 7105, 7127, 7151, 7157, 7163, 7174,
7179, 7203, 7204, 7228, 7271, 7347, 7362,
7378, 7417 through 7990 inclusive, 8000
through 8076 inclusive, 8082, 8086, 8090
through 8092 inclusive, 8096 and 8097:
During any period in which the inspection
interval exceeds 2,000 flight hours after the
initial inspection specified in paragraph
(h)(1) of this AD, the airplane must be
operated under the limitations and abnormal
procedures specified in paragraph (g) of this
AD. Doing the action required by paragraph
(p), (@), (r), (w), or (y) of this AD terminates
the requirements of this paragraph.

Corrective Action

(j) Unless already done, if any crack is
found during any inspection required by
paragraph (h) of this AD: Before further
flight, do the actions specified in paragraph
(D), §)2), G)(3), ()(4), or ()(5) of this AD,
except as required by paragraph (k) of this
AD.

(1) Replace the cracked piccolo tube, in
accordance with the Accomplishment
Instructions of Bombardier Service Bulletin
601R-30-029, Revision A, dated July 7, 2005,
with a new piccolo tube that has the same
part number as identified in paragraph 1.A.
of Bombardier Service Bulletin 601R—30-029,
Revision A, dated July 7, 2005, but that does
not have a serial number listed in that
paragraph.

(2) Replace the cracked piccolo tube, in
accordance with the Accomplishment
Instructions of Bombardier Service Bulletin
601R-30-029, Revision A, dated July 7, 2005,
with a new piccolo tube that has a part
number identified in the applicable
Bombardier illustrated parts catalog but not
identified in paragraph 1.A. of Bombardier
Service Bulletin 601R—30-029, Revision A,
dated July 7, 2005, or with a new piccolo
tube identified in paragraph (1) of this AD.

(3) Replace the cracked piccolo tube, in
accordance with the Accomplishment
Instructions of Bombardier Service Bulletin
601R-30-029, Revision A, dated July 7, 2005,
with a piccolo tube that has been inspected
in accordance with the Accomplishment

Instructions of Bombardier Service Bulletin
601R-30-029, Revision A, dated July 7, 2005,
is not cracked, and has not accumulated any
air time (hours time-in-service) since
inspection.

(4) Replace the cracked piccolo tube with
a piccolo tube that has been repaired in
accordance with a method approved by
either the Manager, New York Aircraft
Certification Office (ACO), ANE-172, FAA;
or Transport Canada Civil Aviation (TCCA)
(or its delegated agent); and has not
accumulated any air time (hours time-in-
service) since the repair.

(5) Reinstall the cracked piccolo tube and
operate the airplane in accordance with a
method approved by either the Manager,
New York ACO, or TCCA (or its delegated
agent). Operation in accordance with the
provisions of Master Minimum Equipment
List (MMEL) entry 30-12-03 is acceptable for
compliance with the requirements of this
paragraph.

Exception to Service Bulletin Procedures

(k) Unless already done: Where
Bombardier Service Bulletin 601R-30-029,
Revision A, dated July 7, 2005, specifies that
Bombardier may be contacted for information
regarding repair, this AD requires repair
according to a method approved by either the
Manager, New York ACO, or TCCA (or its
delegated agent).

Optional Terminating Action for Paragraphs
®, (g), (h), (i), and (j)

(1) Unless already done, for airplanes
having S/Ns 7013, 7017, 7037, 7046, 7059,
7076, 7105, 7127, 7151, 7157, 7163, 7174,
7179, 7203, 7204, 7228, 7271, 7347, 7362,
7378, 7417 through 7990 inclusive, 8000
through 8076 inclusive, 8082, 8086, 8090
through 8092 inclusive, 8096 and 8097:
Installation, in accordance with the
Accomplishment Instructions of Bombardier
Service Bulletin 601R-30-029, Revision A,
dated July 7, 2005, of a complete set of new
inboard, center, and outboard piccolo tubes,
as identified in paragraphs (1)(1), (1)(2), and
(1)(3) of this AD, terminates the requirements
of paragraphs (f), (g), (h), (i), and (j) of this
AD. When these piccolo tubes have been
installed, remove the Operating Limitations
and Abnormal Procedures, if inserted in
accordance with paragraph (g) of this AD,
from the AFM.

(1) For the inboard piccolo tube: P/N 601—
80032-7 (14432-107) and 601-80032—-8
(14432-108).

(2) For the center piccolo tube: P/N 14464—
105 and 14464—-106.

(3) For the outboard piccolo tube:

P/N 14463-109 and 14463-110.

Parts Installation

(m) Unless already done, for airplanes
having S/Ns 7013, 7017, 7037, 7046, 7059,
7076, 7105, 7127, 7151, 7157, 7163, 7174,
7179, 7203, 7204, 7228, 7271, 7347, 7362,
7378, 7417 through 7990 inclusive, 8000
through 8076 inclusive, 8082, 8086, 8090
through 8092 inclusive, 8096 and 8097: As of
September 7, 2005, no person may install, on
any airplane, a piccolo tube having a P/N
listed in paragraph 1.A. of Bombardier
Service Bulletin 601R—30-029, Revision A,
dated July 7, 2005, unless the applicable
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requirements of paragraphs (f) through (1) of
this AD have been accomplished for that
piccolo tube before the effective date of this
AD or the requirements specified in
paragraph (v) of this AD have been
accomplished. As of December 1, 2008 (the
effective date of AD 2008—23-16), the
requirements of paragraph (v) of this AD
must be followed.

Restatement of Requirements of AD 2008-
23-16

Revision to AFM

(n) Unless already done: For all airplanes,
within 14 days after December 1, 2008, revise
the Operating Limitations and Abnormal
Procedures sections of the Canadair Regional
Jet AFM, CSP A-012, to include the
information in Canadair (Bombardier) TR R]/
155-6, dated September 17, 2008, as
specified in that TR. This may be done by
inserting a copy of Canadair (Bombardier) TR
RJ/155-6 into the AFM. This TR introduces
new procedures for operation in icing
conditions. After the AFM revision specified
in this paragraph has been done, the AFM
limitation required by paragraph (g) of this
AD must be removed from the AFM.

Note 1: When Canadair (Bombardier) TR
RJ/155-6, dated September 17, 2008, has
been included in general revisions of the
AFM, the general revisions may be inserted
in the AFM, provided the relevant
information in the general revision is
identical to that in Canadair (Bombardier) TR
RJ/155-6.

(o) Unless already done: Before further
flight after accomplishing paragraph (n) of
this AD, operate the airplane according to the
limitations and procedures in Canadair
(Bombardier) TR RJ/155-6, dated September
17, 2008, except that MMEL entry 30-12-03,
which permits the wing anti-ice system to be
inoperative with specific provisions, is not
affected by this AD.

Records Check

(p) Unless already done, for airplanes
having S/Ns 7003 through 7013 inclusive,
7015, 7016, 7018 through 7036 inclusive,
7038 through 7045 inclusive, 7047 through
7058 inclusive, 7060 through 7067 inclusive,
7069 through 7075 inclusive, 7077 through
7104 inclusive, 7106 through 7126 inclusive,
7128 through 7150 inclusive, 7152 through
7156 inclusive, 7158 through 7162 inclusive,
7164 through 7178 inclusive, 7180 through
7202 inclusive, 7204 through 7227 inclusive,
7229 through 7270 inclusive, 7272 through
7346 inclusive, 7348 through 7358 inclusive,
7360, 7361, 7363 through 7377 inclusive,
7379, 7380, 7382 through 7416 inclusive,
8056 through 8076 inclusive, 8082, 8086,
8090 though 8092 inclusive, 8096 and 8097:
Within 30 days after December 1, 2008,
review the airplane maintenance records to
determine if any anti-ice piccolo ducts or
complete leading edge sections have been
replaced since May 1, 2000. Doing the review
in this paragraph terminates the requirements
of paragraphs (f) and (i) of this AD. Doing the
action specified in paragraph (w) or (y) of
this AD terminates the requirements of this
paragraph.

(1) If no anti-ice piccolo ducts and no
complete leading edge sections have been

replaced since May 1, 2000, no further action
is required by this paragraph.

(2) If any anti-ice piccolo duct or complete
leading edge section has been replaced since
May 1, 2000, or if it cannot be conclusively
determined that no anti-ice piccolo ducts and
no complete leading edge sections have been
replaced since May 1, 2000, before further
flight, inspect the serial numbers of the
replaced ducts. A review of airplane
maintenance records is acceptable in lieu of
this inspection if the serial number of the
duct can be conclusively determined from
that review.

(i) If none of the piccolo duct serial
numbers match any of those in Part A,
Paragraph 2.A., of the Accomplishment
Instructions of Bombardier Alert Service
Bulletin A601R-30-032, dated September 18,
2008, no further action is required by this
paragraph.

(ii) If any of the piccolo duct serial
numbers matches any of those in Part A,
Paragraph 2.A., of the Accomplishment
Instructions of Bombardier Alert Service
Bulletin A601R—-30-032, dated September 18,
2008, or if the serial number cannot be
determined, do the actions required by
paragraph (s) of this AD.

(q) Unless already done, for airplanes
having S/Ns 7014, 7017, 7037, 7046, 7059,
7076, 7105, 7127, 7151, 7157, 7163, 7179,
7203, 7228,7271, 7347, 7359, 7362, 7378,
7381, 7417 through 7990 inclusive, and 8000
through 8055 inclusive, on which
Bombardier Service Bulletin 601R—-30-029
has been accomplished: Within 30 days after
December 1, 2008, review the airplane
maintenance records to determine if any anti-
ice piccolo ducts or complete leading edge
sections have been replaced since
accomplishing Bombardier Service Bulletin
601R-30-029. Doing the action in this
paragraph terminates the requirements of
paragraphs (f) and (i) of this AD. Doing the
action specified in paragraph (w) or (y) of
this AD terminates the requirements of this
paragraph.

(1) If no anti-ice piccolo ducts and no
complete leading edge sections have been
replaced since May 1, 2000, no further action
is required by this paragraph.

(2) If any anti-ice piccolo duct or complete
leading edge section has been replaced since
May 1, 2000, or if it cannot be conclusively
determined that no anti-ice piccolo ducts and
no complete leading edge sections have been
replaced since May 1, 2000, before further
flight, inspect the serial numbers of the
replaced ducts. A review of airplane
maintenance records is acceptable in lieu of
this inspection if the serial number of the
duct can be conclusively determined from
that review.

(i) If none of the piccolo duct serial
numbers match any of those in Part A,
Paragraph 2.A., of the Accomplishment
Instructions of Bombardier Alert Service
Bulletin A601R-30-032, dated September 18,
2008, no further action is required by this
paragraph.

(ii) If any of the piccolo duct serial
numbers matches any of those in Part A,
Paragraph 2.A., of the Accomplishment
Instructions of Bombardier Alert Service
Bulletin A601R—-30-032, dated September 18,

2008, or if the serial number cannot be
determined, do the actions required by
paragraph (s) of this AD.

(r) Unless already done, for airplanes
having S/Ns 7014, 7017, 7037, 7046, 7059,
7076, 7105, 7127, 7151, 7157, 7163, 7179,
7203, 7228, 7271, 7347, 7359, 7362, 7378,
7381, 7417 through 7990 inclusive, and 8000
through 8055 inclusive, on which
Bombardier Service Bulletin 601R-30-029
has not been accomplished: Within 30 days
after December 1, 2008, inspect the serial
numbers of the piccolo ducts. A review of
airplane maintenance records is acceptable in
lieu of this inspection if the serial number of
the duct can be conclusively determined
from that review. Doing the inspection in this
paragraph terminates the requirements of
paragraphs (f) and (i) of this AD. Doing the
action specified in paragraph (w) or (y) of
this AD terminates the requirements of this
paragraph.

(1) If none of the piccolo duct serial
numbers match any of those in Part A,
Paragraph 2.A., of the Accomplishment
Instructions of Bombardier Alert Service
Bulletin A601R-30-032, dated September 18,
2008, no further action is required by this
paragraph.

(2) If any of the piccolo duct serial
numbers matches any of those in Part A,
Paragraph 2.A., of the Accomplishment
Instructions of Bombardier Alert Service
Bulletin A601R-30-032, dated September 18,
2008, or if the serial number cannot be
determined, do the actions required by
paragraph (s) of this AD.

Inspection of the Wing Anti-Ice Piccolo
Ducts

(s) Unless already done, for airplanes
having a piccolo duct identified in paragraph
(p)(2)(ii), (q)(2)(i), or (r)(2) of this AD: Within
30 days after doing the action specified in
paragraph (p), (q), or (r) of this AD, as
applicable, do a fluorescent dye penetrant
inspection for cracking of the piccolo ducts,
in accordance with the Accomplishment
Instructions of Bombardier Alert Service
Bulletin A601R-30-032, dated September 18,
2008. If no cracking is found, repeat the
inspection thereafter at intervals not to
exceed 2,000 flight hours. Doing the action
specified in paragraph (w) or (y) of this AD
terminates the requirements of this
paragraph.

(t) Unless already done: If any cracking is
found during any inspection required by
paragraph (s) of this AD, before further flight,
do the actions specified in paragraph (t)(1),
(t)(2), or (t)(3) of this AD, except where
Bombardier Alert Service Bulletin A601R—
30-032, dated September 18, 2008, specifies
to contact Bombardier for information
regarding repair, this AD requires repair
according to a method approved by either the
Manager, New York ACO, or TCCA (or its
delegated agent). Doing the action specified
in paragraph (w) or (y) of this AD terminates
the requirements of this paragraph.

(1) Replace the cracked piccolo duct, in
accordance with the Accomplishment
Instructions of Bombardier Alert Service
Bulletin A601R-30-032, dated September 18,
2008, with a new piccolo duct that has the
same part number as identified in Part A,
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Paragraph 2.A., of the Accomplishment
Instructions of Bombardier Alert Service
Bulletin A601R-30-032, dated September 18,
2008, but that does not have a serial number
listed in that paragraph.

(2) Replace the cracked piccolo duct, in
accordance with the Accomplishment
Instructions of Bombardier Alert Service
Bulletin A601R-30-032, dated September 18,
2008, with a new piccolo duct that has a part
number identified in the applicable
Bombardier illustrated parts catalog but not
identified in Part A, Paragraph 2.A., of the
Accomplishment Instructions of Bombardier
Alert Service Bulletin A601R-30-032, dated
September 18, 2008.

(3) Replace the cracked piccolo duct with
a piccolo duct that has been repaired in
accordance with a method approved by
either the Manager, New York ACO, FAA; or
TCCA (or its delegated agent).

Repetitive Inspection of the Wing Anti-Ice
Piccolo Ducts

(u) Unless already done, for airplanes on
which an inspection required by paragraph
(h)(1) of this AD has been done, except for
airplanes on which the terminating action
specified in paragraph (1) of this AD has been
done: Within 2,000 flight hours since the last
inspection, or 30 days after December 1,
2008, whichever occurs later, do the actions
specified in paragraph (s) of this AD. Doing
the inspection required by this paragraph
terminates the actions required by paragraph
(h)(1) of this AD. Doing the action specified
in paragraph (w) or (y) of this AD terminates
the requirements of this paragraph.

Parts Installation Paragraph

(v) Unless already done: As of December 1,
2008, the requirements specified in
paragraphs (v)(1) and (v)(2) of this AD must
be followed.

(1) For airplanes on which the terminating
action specified in paragraph (w) of this AD
had not been done as of December 1, 2008:
No person may install a piccolo duct having
a part number identified in Part A, Paragraph
2.A., of the Accomplishment Instructions of
Bombardier Alert Service Bulletin A601R—
30-032, dated September 18, 2008, on any
airplane, unless the requirements specified in
paragraphs (s) and (t) of this AD, as
applicable, have been accomplished for that
piccolo duct.

(2) For airplanes on which the terminating
action specified in paragraph (w) of this AD
had been done as of December 1, 2008: No
person may install a piccolo duct having a
part number identified in Part A, Paragraph
2.A., of the Accomplishment Instructions of
Bombardier Alert Service Bulletin A601R—
30-032, dated September 18, 2008, on any
airplane.

Optional Terminating Action

(w) Replacing all piccolo ducts that have
serial numbers identified in Part A,
Paragraph 2.A., of the Accomplishment
Instructions of Bombardier Alert Service
Bulletin A601R-30-032, dated September 18,
2008, with piccolo ducts that do not have
serial numbers identified in Part A,
Paragraph 2.A., of the Accomplishment
Instructions of Bombardier Alert Service
Bulletin A601R-30-032, dated September 18,
2008, in accordance with the
Accomplishment Instructions of Bombardier
Alert Service Bulletin A601R—-30-032, dated
September 18, 2008, terminates the
requirements of paragraphs (f), (h), (i), (p),
(q), (r), (s), (t), and (u) of this AD.

Optional Service Information for Certain
Requirements of This AD

(x) Actions accomplished according to
Bombardier Service Bulletin 601R-30-029,
Revision B, dated August 29, 2005; or
Bombardier Alert Service Bulletin A601R—
30-032, dated September 18, 2008; are
considered acceptable for compliance with
the corresponding actions specified in
paragraphs (h)(1), ()(1), ()(2), ()(3), and (1) of
this AD.

New Requirements of This AD: Actions and
Compliance

Terminating Action

(y) Unless already done, do the following
actions: Within 24 months after the effective
date of this AD, replace all piccolo ducts that
have serial numbers identified in Part A,
Paragraph 2.A., of the Accomplishment
Instructions of Bombardier Alert Service
Bulletin A601R—-30-032, dated September 18,
2008, with piccolo ducts that do not have
serial numbers identified in Part A,
Paragraph 2.A., of the Accomplishment
Instructions of Bombardier Alert Service
Bulletin A601R-30-032, dated September 18,
2008, in accordance with the

TABLE 1—RELATED SERVICE INFORMATION

Accomplishment Instructions of Bombardier
Alert Service Bulletin A601R-30-032, dated
September 18, 2008. Replacing all the piccolo
ducts in accordance with this paragraph
terminates the requirements of paragraphs (f),
(h), (), (p), (@), (), (s), (1), and (u) of this AD.

FAA AD Differences

Note 2: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(z) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCGs): The Manager, New York Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. Send information to ATTN: Fabio
Buttitta, Aerospace Engineer, Airframe and
Mechanical Systems Branch, ANE-171, New
York ACO, FAA, 1600 Stewart Avenue, Suite
410, Westbury, New York 11590; telephone
(516) 228-7303; fax (516) 794-5531. Before
using any approved AMOC on any airplane
to which the AMOC applies, notify your
principal maintenance inspector (PMI) or
principal avionics inspector (PAI), as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.

(2) Airworthy Product: For any
requirement in this AD to obtain corrective
actions from a manufacturer or other source,
use these actions if they are FAA-approved.
Corrective actions are considered FAA-
approved if they are approved by the State
of Design Authority (or their delegated
agent). You are required to assure the product
is airworthy before it is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(aa) Refer to MCAI Canadian Airworthiness
Directive CF—2008-30, dated October 7,
2008; and the service information identified
in Table 1 of this AD; for related information.

Service information

Revision level Date

Bombardier Alert Service Bulletin A601R-30-032, including Appendix A and Appendix B
Bombardier Service Bulletin 601R-30-029, including Appendix A, dated June 17, 2005, and Appendix B, | A .......c..cc.....

Revision A, dated July 7, 2005.

Canadair (Bombardier) Temporary Revision RJ/155-6 to the Canadair Regional Jet Airplane Flight

Manual, CSP A-012.

Canadair Temporary Revision RJ/155 to the Canadair Regional Jet Airplane Flight Manual, CSP A-012

September 18, 2008.
July 7, 2005.

Original ......... September 17, 2008.

Original ......... July 5, 2005.
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Issued in Renton, Washington, on July 15,
2009.

Stephen P. Boyd,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. E9-17679 Filed 7-23-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 284
[Docket No. RM96—-1-030]

Standards for Business Practices for
Interstate Natural Gas Pipelines

Issued July 16, 2009.

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Energy
Regulatory Commission (Commission) is
proposing to amend its regulations
prescribing standards for interstate
natural gas pipeline business practices
and electronic communications (found
at 18 CFR 284.12) to incorporate by
reference standards adopted by the
Wholesale Gas Quadrant of the North
American Energy Standards Board
(NAESB) for Index-Based Capacity
Release and Flexible Delivery and
Receipt Points. These standards can be
obtained from NAESB at 1301 Fannin,
Suite 2350, Houston, TX 77002, 713—
356—0060, http://www.naesb.org, and
are available for viewing in the
Commission’s Public Reference Room.
The proposed standard for Flexible
Delivery and Receipt Points allows
natural gas-fired generators easier access
to fuel at times when capacity is scarce.
The proposed standard for Index-Based
Capacity Release provides clarity on the
timing and use of price indices for
pricing and arranging index-based
capacity release transactions.
DATES: Comments are due September 8,
2009.

ADDRESSES: You may submit comments,
identified by docket number RM96—1—
030, by any of these methods:

e Agency Web Site: http://
www.ferc.gov. Documents created
electronically using word processing
software should be filed in native
applications or print-to-PDF format and
not in a scanned format.

e Mail/Hand Delivery: Commenters
unable to file comments electronically
must mail or hand deliver an original
and 14 copies of their comments to:
Federal Energy Regulatory Commission,

Secretary of the Commission, 888 First

Street, NE., Washington, DC 20426.

FOR FURTHER INFORMATION CONTACT:

Ryan Irwin (technical issues), Office of
Energy Policy and Innovation, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC
20426, (202) 502-6454;

Kay I. Morice (technical issues), Office
of Energy Market Regulation, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC
20426, (202) 502-6507;

Gary D. Cohen (legal issues), Office of
the General Counsel, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426,
(202) 502-8321.

SUPPLEMENTARY INFORMATION: 128 FERC

161,031.

Standards for Business Practices for
Interstate Natural Gas Pipelines; Notice
of Proposed Rulemaking

1. The Federal Energy Regulatory
Commission (Commission) proposes to
amend its regulations at 18 CFR 284.12
to incorporate by reference the
consensus standards adopted by the
Wholesale Gas Quadrant (WGQ) of the
North American Energy Standards
Board (NAESB) that (1) permit the use
of indices to price capacity release
transactions and (2) afford greater
flexibility on the receipt and delivery
points for redirects of scheduled gas
quantities.

I. Background

2. Since 1996, the Commission has
adopted regulations to standardize the
business practices and communication
methodologies of natural gas interstate
pipelines to create a more integrated
and efficient pipeline grid. These
regulations have been promulgated in
the Order No. 587 series of orders,?
wherein the Commission has
incorporated by reference standards for
interstate natural gas pipeline business
practices and electronic
communications that were developed
and adopted by NAESB’s WGQ. Upon
incorporation by reference by the
Commission, these standards have
become a part of the Commission’s
regulations and have become mandatory
and binding on the natural gas pipelines
under the Commission’s jurisdiction.

3. A cold snap in January 2004 in
New England highlighted the need for
better coordination and communication
between the gas and electric industries
as coincident peaks occurred in both

1This series of orders began with the
Commission’s issuance of Standards for Business
Practices of Interstate Natural Gas Pipelines, Order
No. 587, FERC Stats. & Regs. 131,038 (1996).

industries making the acquisition of gas
and transportation by power plant
operators more difficult. In response to
this need, in early 2004, NAESB
established a Gas-Electric Coordination
Task Force to examine issues related to
the interrelationship of the gas and
electric industries and identify potential
areas for improved coordination through
standardization. NAESB developed a
number of standards to enhance the
coordination of scheduling and other
business practices between the gas and
electric industries. On June 27, 2005,
NAESB filed these standards and
requested clarification regarding a
number of additional proposals that it
was considering, including capacity
release indexed pricing, the use of
flexible receipt and delivery points
upstream of a constraint, and changes to
the intra-day nomination cycle.

4. In Order No. 698,2 the Commaission
incorporated these standards by
reference and provided the clarification
requested in NAESB’s June 27, 2005
filing. The NAESB report highlighted
several issues relating to Commission
policy that were inhibiting the
development of additional standards
and requested Commission guidance
and clarification on these issues. In the
NOPR 3 and in Order No. 698, the
Commission provided clarification and
guidance to NAESB regarding
Commission policies in the following
three areas: (1) Uses of gas indices for
pricing capacity release transactions; (2)
flexibility in the use of receipt and
delivery points; and (3) changes to the
intraday nomination schedule to
increase the number of scheduling
opportunities for firm shippers.

5. On September 3, 2008, NAESB
submitted a report to the Commission
with respect to these three issues.
NAESB reports its membership
conducted thirteen subcommittee
meetings, many of which were multi-
day meetings, held in a one year period
from June 2007 to July 2008. While the
standards discussed related only to gas
issues, NAESB states that all interested
parties including the Wholesale Electric
Quadrant membership were asked to
participate and make their perspectives
known. Two hundred participants,
including many from the electric
industry, participated in these meetings.

2 Standards for Business Practices for Interstate
Natural Gas Pipelines; Standards for Business
Practices for Public Utilities, Order No. 698, FERC
Stats. & Regs. 131,251 (2007), order on clarification
and reh’g, Order No. 698-A, 121 FERC {61,264
(2007).

3 Standards for Business Practices for Interstate
Natural Gas Pipelines; Standards for Business
Practices for Public Utilities, FERC Stats. & Regs.
32,609 (2006) (NOPR).
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6. NAESB’s September 2008 report
indicates that the WGQ has adopted
business practice standards for (1)
increasing the flexibility of gas receipt
and delivery points and (2) index-based
pricing for capacity releases. In
addition, despite holding 12 meetings
with respect to modifying the intra-day
nomination schedule, NAESB reports
that none of the standards proposed
achieved a sufficient consensus.

II. Discussion

7. We recognize that the issues
considered by NAESB were neither
simple nor straightforward, and very
much appreciate the hard work, and
many hours committed by NAESB, and
the 200 volunteers that participated in
the process of developing and
considering these standards. We
propose to incorporate by reference the
standards developed by NAESB with
respect to index pricing and to flexible
receipt and delivery points.# These
standards will not only assist in
providing gas for generation, but will
provide enhanced flexibility to all
shippers. The index pricing standards
provide rules under which releasing and
replacement shippers can create rate
formulas for capacity release that will
better reflect the value of capacity.
These standards also reflect a reasonable
compromise for dealing with copyright
issues that arise in using gas indices to
set prices, ensuring that shippers have
a reasonable choice of available indices
to use while equitably spreading the
costs entailed by the use of such indices
among the pipelines and shippers. The
standard for the use of flexible receipt
and delivery points will enable all
shippers to quickly and efficiently
redirect gas when such gas may be
needed by gas generators or other
shippers. With respect to the question of
intra-day nominations on which
consensus was not reached, we do not
find a sufficient basis in the NAESB
record for us to propose any changes to
our current regulations and policies.

A. NAESB’s Business Practice
Standards for Index-Based Pricing for
Capacity Release Transactions and
Flexible Point Rights

8. In Order No. 698, the Commission
explained that under its regulations,
releasing shippers are permitted to use
price indices or other formula rates on

4The WGQ adopted the following changes to its
standards: for index-based pricing of capacity
release transactions, it modified WGQ Standards
5.3.1, 5.3.3, and 5.3.26, added WGQ Definitions
5.2.4 and 5.2.5, and added WGQ Standards 5.3.61,
5.3.62, 5.3.62a, 5.3.63, 5.3.64, 5.3.65, 5.3.66, 5.3.67,
5.3.68, and 5.3.69; and for flexible points of receipt
and delivery, it added WGQ Standard 1.3.80.

all pipelines, regardless of whether the
pipeline has included a provision
allowing the use of indices as part of its
discounting provisions.> The
Commission asked NAESB to examine
standards to help ensure that such
releases can be processed quickly and
efficiently.

9. The standards for index-based
pricing provide that shippers wishing to
release capacity may use a variety of
specified indices and methods to
evaluate bids. The standards provide
that pipelines must support at least two
non-public price index references that
are representative of receipt and
delivery points on its system,® and must
support all price indices it references in
its gas tariff, or general terms and
conditions of service. Releasing
shippers are permitted to use alternative
indices if the releasing shipper provides
licenses to the pipeline for the use of
those indices. The standards provide
that the releasing shipper is responsible
for providing the pipeline, and the
replacement shipper, with the method
of calculating the reservation rate from
the index. The pipeline is required to
adhere to the standard capacity release
timeline for processing releases if the
releasing shipper has provided the
pipeline with sufficient instructions to
evaluate corresponding bids. However,
if the offer includes unfamiliar or
unclear terms and conditions, or an
index not supported by the pipeline, the
pipeline may process the release on a
slower time frame.

10. At the time NAESB filed its report
with the Commission, it had not
completed the technical standards for
implementation of these standards.
However, these technical standards
have been completed,” and will be
included in version 1.9 of the standards.

11. The Commission regulations
require that pipelines permit shippers
flexibility to change their receipt and
delivery points on both a primary and
secondary basis.8 In its June 27, 2005

5 An index-based release is a transaction in which
the price for capacity is determined by differentials
in the value of gas between the upstream and
downstream market. As the Commission found in
Order No. 637, the implicit value of transportation
is the most that any person who can purchase gas
in the downstream market would pay if it
purchased gas in the upstream market and had to
transport it to the downstream market. Regulation
of Short-Term Natural Gas Transportation Services,
and Regulation of Interstate Natural Gas
Transportation Services, Order No. 637, FERC Stats.
& Regs. 131,091, at 31,271 (2000).

6We understand NAESB’s use of the phrase non-
public to refer to commercial indices that charge
subscription or license fees.

7 See NAESB WGQ 2007 Annual Plan Item 7a/
NAESB WGQ 2008 Annual Plan Item 4a/NAESB
WGQ 2009 Annual Plan Item 4.

818 CFR 284.221(g) & (h).

report to the Commission, NAESB
requested clarification regarding its
consideration of a possible standard that
would permit shippers to shift gas
deliveries from a primary to a secondary
delivery point when a pipeline
constraint occurs upstream of both
points.? In Order No. 698, the
Commission explained that, under its
policies, pipelines must implement
within-the-path scheduling under
which a shipper seeking to use a
secondary delivery point within its
scheduling path has priority over
another shipper seeking to use the same
delivery point but that point is outside
of its transportation path, and found
that NAESB’s proposal regarding
scheduling through upstream constraint
points appeared consistent with the
Commission’s regulations and policy.

12. In its September 3, 2008 filing,
NAESB included a standard that would
require pipelines to permit shippers to
redirect scheduled quantities to other
receipt points upstream of a constraint
point or delivery points downstream of
a constraint point without a requirement
that the quantities be rescheduled
through the point of constraint. This
standard will provide shippers,
including gas-fired generators, with
increased flexibility to obtain capacity
or gas from other shippers without
adversely affecting other shippers’
scheduling rights.

13. The standards for indexed
capacity releases and flexible point
rights appear to establish reasonable
methods of providing enhanced
flexibility to shippers and to increase
the efficiency of the interstate pipeline
grid, and we propose to incorporate
these standards by reference.

14. NAESB approved the new and
modified standards and related
definitions under its consensus
procedures.1 Adoption of consensus
standards is appropriate because the
consensus process helps to ensure the
reasonableness of the standards by
requiring that the standards draw
support from a broad spectrum of all
segments of the industry. Moreover,
since the industry itself has to conduct
business under these standards, the
Commission’s regulations should reflect
those standards that have the widest
possible support. In § 12(d) of the

9 See Order No. 698, FERC Stats. & Regs. 31,251
atP 7-8.

10 This process first requires a super-majority vote
of 17 out of 25 members of the WGQ’s Executive
Committee with support from at least two members
from each of the five industry segments—
Distributors, End Users, Pipelines, Producers, and
Services (including marketers and computer service
providers). For final approval, 67 percent of the
WGQ’s general membership voting must ratify the
standards.
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National Technology Transfer and
Advancement Act of 1995 (NTT&AA),
Congress affirmatively requires federal
agencies to use technical standards
developed by voluntary consensus
standards organizations, like NAESB, as
a means to carry out policy objectives or
activities determined by the agency.11

B. Intra-Day Nomination Standards

15. The NAESB report raised the
possibility of developing standards that
would offer an additional intra-day
nomination cycle with rights for firm
shippers to bump interruptible
nominations. In Order No. 698, the
Commission stated that NAESB should
actively consider whether changes to
existing intra-day schedules would
benefit all shippers, and provide better

coordination between gas and electric
scheduling.

16. The Commission’s regulations
provide that nominations by shippers
with firm transportation priority have
priority over nominations by shippers
with interruptible service.12 In Order
No. 587-G,3 issued in 1998, the
Commission, however, followed the Gas
Industry Standards Board 4 consensus
and permitted pipelines with three
intra-day nomination opportunities to
exempt the last intra-day opportunity
from bumping. The Commission found
that the consensus created a fair balance
between firm shippers, who will have
had two opportunities to reschedule
their gas, and interruptible shippers and
will provide some necessary stability in

the nomination system, so that shippers
can be confident by mid-afternoon that
they will receive their scheduled flows.

17. The NAESB standards currently
provide shippers four nomination
opportunities: The Timely Nomination
Period (11:30 a.m. CCT ?° the day prior
to gas flow), the Evening Nomination
Cycle (6 p.m. CCT the day before gas
flow); Intra-Day 1 (10 a.m. CCT the day
of gas flow); and Intra-Day 2 (5 p.m.
CCT the day of gas flow). A firm
nomination for the first three
nomination cycles has priority over (can
bump) an already scheduled
interruptible (IT) nomination. But at the
Intra-Day 2 cycle, a firm nomination
will not bump already scheduled
interruptible service.

Nomination P :
h Nomination . Bumpin Schedule
Cycle time effective Bumping IT notiF():eg confirmed
(CCT)

TIMelY oo Day-Ahead ........ YeS oo 4:30 pm ..., 4:30 pm.
Evening Day-Ahead ........ 10 pm.
Intra-Day 1 ....cocoooiiiiiiieieeeee e 10 am ... Day of ....ccceeeeee YeS oo 2PM i, 2 pm.
Intra-Day 2 ......ccoeviieeeeeeee e 5PM i Day of ...ccceveeee NO oo NA e 9 pm.

18. The NAESB committee held 12
meetings and considered a wide variety
of possible revisions to the nomination
schedule adopted in 1998. These
included complete revisions of the
timeline, including changing the gas
day; adding intra-day nomination
opportunities within the existing
framework; changing the Intra-Day 2 to
a bump nomination while adding an
additional no-bump nomination period,
and merely changing the Intra-Day 2
cycle to a bumpable nomination. None
of these proposals achieved a sufficient
consensus at the subcommittee level.

19. Comments to the Executive
Committee were mixed on whether any
of these options were practicable, cost
effective, or feasible. Some commenters
contended that changing the gas
nomination schedule would accomplish
little for gas electric coordination
without a coordinated development of a
standardized electric schedule.1® They
also argued that no compelling need
existed to change the gas schedule and
that such a change could cause
problems, because: Problems persist

11 Public Law 104-113, 12(d), 110 Stat. 775
(1996), 15 U.S.C. 272 note (1997).

1218 CFR 284.12(b)(1)(i).

13 Standards for Business Practices of Interstate
Natural Gas Pipelines, Order No. 587-G, FERC
Stats. & Regs. { 31,062, at 30,672 (1998).

14 At that time, NAESB was the Gas Industry
Standards Board and had not yet expanded to
include the electric industry or the retail gas and
electric segments.

with pipeline confirmations under the
current gas nomination timeline and
increasing the number of nomination
cycles or shortening confirmation
windows is likely to exacerbate those
problems; modifying the intraday
nomination timeline to increase and/or
add to the number of bumpable cycles
will further reduce the time to react to
a cut in interruptible service; increasing
the number of bumpable nomination
cycles or delaying scheduling will
decrease the number of available
counter-parties in the event of a cut in
scheduled volumes; adding more and
later nomination cycles will cause
staffing issues for LDCs, pipelines and
gas marketers resulting in increased
costs with no assurance of
commensurate benefits.’” A number of
commenters also highlighted the need,
in their view, to retain the no-bump rule
for interruptible transportation as being
important for electric generators as well
as the market in general.18

20. Others, however, argued that
changes in the operation of the gas
markets since 1998 warrant ensuring

15 Central clock time.

16 As an example of these comments, see NAESB
September 3, 2008 filing at 26 (Comments of New
Jersey Natural Gas Co., New Jersey Natural Gas
Company, http://naesb.org/pdf3/
wgq 060308njng.doc.), Comments of Interested
LDCs, http://naesb.org/pdf3/wgq_060308ldc.pdf).

17 Id.

18 As an example, see NAESB September 3, 2008
filing at 26 (Comments of New England Power
Generators Association, http://naesb.org/pdf3/

that firm shippers receive the full value
of their firm contracts. These changes
include the imposition of strict pro rata
hourly take obligations along with
significant imbalance charges and
penalties; the development of the
organized wholesale electric bid market
that has increased the need to
synchronize the scheduling of natural
gas-fired generation units with dispatch
notification timelines; the introduction
of more third-party storage and service
providers that require synchronization
of scheduling opportunities in times of
peak usage; the introduction of hourly
gas contracting without hourly gas
scheduling; and technological
developments that permit automated
and expedited scheduling.19

21. We agree with BG Energy
Merchants that “all in all it was a
difficult task that FERC gave to
NAESB,” 20 and we appreciate the
amount of work and time committed to
the consideration of these issues.
Ultimately, however, we agree with the
Interested LDCs that ““a simple, one-size
fits-all solution does not exist that will

wgq_060308nepga.pdf, Independent Power
Producers, http://naesb.org/pdf3/
wgq_060308ippny.pdf.).

19 As an example, see NAESB September 3, 2008
filing at 26 (Joint Comments of Multiple Entities,
http://naesb.org/pdf3/wgq_060308aps.pdf for a
detailed presentation of these arguments).

20 See NAESB September 3, 2008 filing at 26
(Comments of BG Energy Merchants, http://
naesb.org/pdf3/wgq_060308bgem_dmt.doc).
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solve the complex issue of coordinating
between the electric and gas industries,
[because] the diversity within the
electric industry (e.g., differing
timelines, system peaks times,
generation mixes, and prevalence of
firm gas service), in particular, does not
suggest that revising gas scheduling
procedures is the most effective means
to improve coordination.” 21 Based on
the extensive NAESB record that we
reviewed, we are not convinced that we
have a sufficient basis for finding that
any of the proposed revisions create a
superior balance of interests compared
with the original consensus.22 We
therefore are not proposing any changes
to our regulations with regard to intra-
day nominations.

22. The changes we implemented in
Order No. 712,23 the removal of the
price ceiling for short term releases and
the use of asset manager agreements,
together with the standards that NAESB
has approved for index pricing for
capacity release and greater flexibility in
using receipt and delivery points should

assist electric generators as well as other
shippers in obtaining firm
transportation capacity quickly and
effecting changes in the way their gas is
used. Rather than making a nationwide
change in scheduling affecting all
pipelines, this is an area best addressed
by individual pipelines adding
additional nomination opportunities or
services to better accommodate specific
conditions of their systems and the
needs of gas-fired generation within
their regions.

III. Notice of Use of Voluntary
Consensus Standards

23. Office of Management and Budget
Circular A—119 (section 11) (February
10, 1998) provides that federal agencies
should publish a request for comment in
a NOPR when the agency is seeking to
issue or revise a regulation proposing to
adopt a voluntary consensus standard or
a government-unique standard. In this
NOPR, the Commission is proposing to
incorporate by reference voluntary
consensus standards developed by the
WGQ.

IV. Information Collection Statement

24. The following collection of
information contained in this proposed
rule has been submitted to the Office of
Management and Budget (OMB) for
review under section 3507(d) of the
Paperwork Reduction Act of 1995, 44
U.S.C. 3507(d). The Commission solicits
comments on the Commission’s need for
this information, whether the
information will have practical utility,
the accuracy of the provided burden
estimates, ways to enhance the quality,
utility, and clarity of the information to
be collected, and any suggested methods
for minimizing respondents’ burden,
including the use of automated
information techniques. The following
burden estimates include the costs to
implement the WGQ’s definitions and
business practice standards for
interstate natural gas pipelines and
electronic communication protocols.
The burden estimates are primarily
related to start-up to implement these
standards and regulations and will not
result in ongoing costs.

Number of
: Number of Hours per Total number
Data collection responses
respondents per respondent response of hours
FERC—549C ...ttt et 126 1 12 1,512
B Io] £ 1= S SO RSOSSN 1,512

Total Annual Hours for Collection
(Reporting and Recordkeeping, (if
appropriate)) = 1,512.

Information Collection Costs: The
Commission seeks comments on the
costs to comply with these
requirements. It has projected the
average annualized cost for all
respondents to be the following: 24

FERC-549C
Annualized Capital/Startup
Costs i, $226,800
Annualized Costs (Oper-
ations & Maintenance) .. N/A
Total Annualized
Costs .uvveviiieeieene 226,800

25. OMB regulations 25 require OMB
to approve certain information
collection requirements imposed by
agency rule. The Commission is
submitting notification of this proposed

21NAESB September 3, 2008 filing at 26
(Comments of Interested LDCs, http://naesb.org/
pdf3/wgq_060308ldc.pdf).

22 For example, we do not know the costs to the
pipelines and practical implications to shippers or
others of creating more numerous intra-day
nomination opportunities or adding a late

rule to OMB. These information
collections are mandatory requirements.

Title: Standards for Business Practices
of Interstate Natural Gas Pipelines
(FERC-549C).

Action: Proposed collections.

OMB Control No.: 1902—-0174.

Respondents: Business or other for
profit (Natural Gas Pipelines (Not
applicable to small business.)).

Frequency of Responses: One-time
implementation (business procedures,
capital/start-up).

32. Necessity of Information: This
proposed rule, if implemented, would
upgrade the Commission’s current
business practice and communication
standards to provide for greater
accessibility to fuel in times of scarcity
and rules to allow for alternative indices
to establish rates for capacity release to
better reflect the value of that capacity.
The implementation of these standards
will permit greater flexibility by

nomination period well after normal business
hours.

23 Promotion of a More Efficient Capacity Release
Market, Order No. 712, FERC Stats. & Regs. 31,271
(2008), order on reh’g, Order No. 712-A, 73 Fed.
Reg. 72,692 (December 1, 2008), FERC Stats. & Regs.
q 31,284 (2008).

providing a reasonable choice of
available indices to use while
simultaneously providing a greater
equalization of costs for their use.
Incorporation of the standard for use of
flexible receipt and delivery points
allows for the efficient redirection of gas
when it may be needed by gas-fired
generators or other shippers thereby
improving the reliability in both the
electric and gas industries.

33. The implementation of these data
requirements will help the Commission
carry out its responsibilities under the
Natural Gas Act of promoting the
efficiency and reliability of the gas
industries’ operations. The
Commission’s Office of Energy Market
and Regulation will use the data for
general industry oversight.

34. Internal Review: The Commission
has reviewed the requirements
pertaining to business practices of
natural gas pipelines and made a

24 The total annualized cost for the two
information collections is $226,800. This number is
reached by multiplying the total hours to prepare
a response (hours) by an hourly wage estimate of
$150 (a composite estimate that includes legal,
technical and support staff rates). $226,800 = $150
x1,512.

255 CFR 1320.11.
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preliminary determination that the
proposed revisions are necessary to
establish more efficient coordination
between the gas and electric industries.
Requiring such information ensures
both a common means of
communication and common business
practices to limit miscommunication for
participants engaged in the sale of
electric energy at wholesale and the
transportation of natural gas. These
requirements conform to the
Commission’s plan for efficient
information collection, communication,
and management within the natural gas
pipeline industries. The Commission
has assured itself, by means of its
internal review, that there is specific,
objective support for the burden
estimates associated with the
information requirements.

35. Interested persons may obtain
information on the reporting
requirements by contacting the
following: Federal Energy Regulatory
Comumission, Attn: Michael Miller,
Office of the Executive Director, 888
First Street, NE., Washington, DC 20426
Tel: (202) 502—-8415/Fax: (202) 273—
0873, E-mail: michael miller@ferc.gov.

36. Comments concerning the
collection of information(s) and the
associated burden estimate(s), should be
sent to the contact listed above and to
the Office of Management and Budget,
Office of Information and Regulatory
Affairs, Washington, DC 20503
[Attention: Desk Officer for the Federal
Energy Regulatory Commission, phone:
(202) 395—4638, fax: (202) 395-7285].

V. Environmental Analysis

37. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.26 The Commission has
categorically excluded certain actions
from these requirements as not having a
significant effect on the human
environment.2? The actions proposed
here fall within categorical exclusions
in the Commission’s regulations for
rules that are clarifying, corrective, or
procedural, for information gathering,
analysis, and dissemination, and for
sales, exchange, and transportation of
natural gas that requires no construction
of facilities.28 Therefore, an
environmental assessment is

26 Order No. 486, Regulations Implementing the
National Environmental Policy Act of 1969, FERC
Stats. & Regs. { 30,783 (1987).

2718 CFR 380.4.

28 See 18 CFR 380.4(a)(2)(ii), 380.4(a)(5),
380.4(a)(27).

unnecessary and has not been prepared
as part of this NOPR.

VI. Regulatory Flexibility Act
Certification

38. The Regulatory Flexibility Act of
1980 (RFA) 29 generally requires a
description and analysis of final rules
that will have significant economic
impact on a substantial number of small
entities. In drafting a rule an agency is
required to: (1) Assess the effect that its
regulation will have on small entities;
(2) analyze effective alternatives that
may minimize a regulation’s impact;
and (3) make the analysis available for
public comment.3° Based on our
analysis of the requirements proposed
in this NOPR, we do not think the
proposed rule will have a significant
impact on a substantial number of small
entities.

VII. Comment Procedures

39. The Commission invites interested
persons to submit written comments on
the NAESB business practice standards
proposed for incorporation by reference
in this NOPR, as well as any related
matters or alternative proposals that
commenters may wish to discuss.
Comments are due September 8, 2009.
Comments must refer to Docket No.
RM96-1-030, and must include the
commenter’s name, the organization
they represent, if applicable, and their
address. Comments may be filed either
in electronic or paper format.

40. Comments may be filed
electronically via the eFiling link on the
Commission’s Web site at http://
www.ferc.gov. The Commission accepts
most standard word processing formats
and commenters may attach additional
files with supporting information in
certain other file formats. Commenters
filing electronically do not need to make
a paper filing. Commenters that are not
able to file comments electronically
must send an original and 14 copies of
their comments to: Federal Energy
Regulatory Commission, Secretary of the
Commission, 888 First Street, NE.,
Washington, DC 20426. For paper
filings, the original and 14 copies of
such comments should be submitted to
the Secretary of the Commission,
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

41. All comments will be placed in
the Commission’s public files and may
be viewed, printed, or downloaded
remotely, as described in the Document
Availability section below. Commenters
on this proposal are not required to

295 U.S.C. 601-612.
305 U.S.C. 601-604.

serve copies of their comments on other
commenters.

VIII. Document Availability

42. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through
FERC’s Home Page (http://www.ferc.gov)
and in FERC’s Public Reference Room
during normal business hours (8:30 a.m.
to 5 p.m. Eastern time) at 888 First
Street, NE., Room 2A, Washington, DC
20426.

43. From FERC’s Home Page on the
Internet, this information is available in
eLibrary. The full text of this document
is available in eLibrary both in PDF and
Microsoft Word format for viewing,
printing, and/or downloading. To access
this document in eLibrary, type the
docket number, excluding the last three
digits of this document in the docket
number field.

44. User assistance is available for
eLibrary and the FERC’s Web site during
the Commission’s normal business
hours. For assistance, contact FERC
Online Support by e-mail at
FERCOnlineSupport@ferc.gov, or by
telephone at 202-502-6652 (toll-free at
(866) 208—3676) or for TTY, contact
(202) 502-8659.

List of Subjects in 18 CFR Part 284

Incorporation by reference, Natural
gas, Reporting and recordkeeping
requirements.

By direction of the Commission.

Kimberly D. Bose,
Secretary.

In consideration of the foregoing, the
Commission proposes to amend part
284, Chapter I, Title 18, Code of Federal
Regulations, as follows:

PART 284—CERTAIN SALES AND
TRANSPORTATION OF NATURAL GAS
UNDER THE NATURAL GAS POLICY
ACT OF 1978 AND RELATED
AUTHORITIES

1. The authority citation for part 284
continues to read as follows:

Authority: 15 U.S.C. 717-717w, 3301—
3432; 42 U.S.C. 7101-7352; 43 U.S.C. 1331—
1356.

2. Section 284.12 is amended by
revising paragraphs (a)(1)(i) through
(a)(1)(vii) to read as follows:

§284.12 Standards for pipeline business
operations and communications.

(a) * * *

(1) * *x %

(i) Additional Standards (General
Standards, Creditworthiness Standards,
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and Gas/Electric Operational
Communications Standards) (Version
1.8, September 30, 2006);

(i) Nominations Related Standards
(Version 1.8, September 30, 2006) and
including the standards contained in
NAESB WGQ 2007 Annual Plan Item
7b/NAESB WGQ 2008 Annual Plan Item
4b (August 25, 2008);

(iii) Flowing Gas Related Standards
(Version 1.8, September 30, 2006);

(iv) Invoicing Related Standards
(Version 1.8, September 30, 2006);

(v) Quadrant Electronic Delivery
Mechanism Related Standards (Version
1.8, September 30, 2006) with the
exception of Standard 4.3.4;

(vi) Capacity Release Related
Standards (Sep. 3, 2008) and including
the standards contained in NAESB
WGQ 2007 Annual Plan Item 7a/NAESB
WGQ 2008 Annual Plan Item 4a (August
25, 2008) and the Standards included in
NAESB WGQ 2007 Annual Plan Item
7a/NAESB WGQ 2008 Annual Plan Item
4a/NAESB WGQ 2009 Annual Plan Item
4; and

(vii) Internet Electronic Transport
Related Standards (Version 1.8,
September 30, 2006) with the exception
of Standard 10.3.2.

* * * * *

[FR Doc. E9—17333 Filed 7-23-09; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 199
[DOD-2008-HA-0025; 0720—-AB20]

TRICARE; Changes Included in the
National Defense Authorization Act for
Fiscal Year 2007; Improvements to
Descriptions of Cancer Screening for
Women

AGENCY: TRICARE Management
Activity, Department of Defense.

ACTION: Proposed rule.

SUMMARY: The Department is publishing
this proposed rule to implement section
703 of the National Defense
Authorization Act (NDAA) for Fiscal
Year 2007 (FYO07), Public Law 109-364.
Specifically, that legislation authorizes
breast cancer screening and cervical
cancer screening for female beneficiaries
of the Military Health System, instead of
constraining such testing to
mammograms and Papanicolaou smears.
The rule allows coverage for “‘breast
cancer screening” and “‘cervical cancer
screening” for female beneficiaries of
the Military Health System, instead of

constraining such testing to
mammograms and Papanicolaou tests.
This rule ensures new breast and
cervical cancer screening procedures
can be added to the TRICARE benefit as
such procedures are proven to be a safe,
effective, and nationally accepted
medical practice. This amends the
cancer specific recommendations for
breast and cervical cancer screenings to
be brought in line with the processes for
updating other cancer screening
recommendations.

DATES: Written comments will be
accepted at the address indicated below
until September 22, 2009.

ADDRESSES: You may submit comments,
identified by docket number and/or
RIN, by any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Federal Docket Management
System Office, 1160 Defense Pentagon,
Washington, DC 20301-1160.

Instructions: All submissions received
must include the agency name and
docket number or RIN for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the Internet at http://
www.regulations.gov, as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT:
Colonel John Kugler, Office of the Chief
Medical Officer, TRICARE Management
Activity, telephone (703) 681-0064.
SUPPLEMENTARY INFORMATION:

I. Background

The Department of Defense updated
coverage for screening with the use of
the breast MRI for women in a
designated high risk category as advised
by the American Cancer Society. In the
process of providing this additional
coverage, it was discovered that because
of statutory wording, there was a group
of high risk women that are standard
beneficiaries under the age of 35 for
whom this coverage could not be
provided without an amendment in the
Code of Federal Regulations (CFR).
Amending the CFR will provide
coverage for breast MRI screening for all
Department of Defense beneficiaries in
the high risk category recommended by
the American Cancer Society.

II. Regulatory Procedures

Executive Order (EO) 12866 and
Regulatory Flexibility Act

E.O. 12866 requires a comprehensive
regulatory impact analysis be performed

on any economically significant
regulatory action, defined as one that
would result in an annual effect of $100
million or more on the national
economy or which would have other
substantial impacts. The Regulatory
Flexibility Act (RFA) requires each
Federal agency prepare, and make
available for public comment, a
regulatory flexibility analysis when the
agency issues a regulation that would
have a significant impact on a
substantial number of small entities.
This rule is not an economically
significant regulatory action and will
not have a significant impact on a
substantial number of small entities for
purposes of the RFA, thus this proposed
rule is not subject to any of these
requirements. This rule, although not
economically significant, is a significant
rule under E.O. 12866 and has been
reviewed by the Office of Management
and Budget. Amending the CFR will
provide coverage for breast MRI
screening for all Department of Defense
beneficiaries in the high risk category, if
necessary. It is critically important that
we eliminate any potential gaps in
coverage for high risk individuals as
quickly as possible.

Paperwork Reduction Act

This rule will not impose additional
information collection requirements on
the public under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3511).

Unfunded Mandates Reform Act

It has been certified that this rule does
not contain a Federal mandate that may
result in the expenditure by State, local
and tribunal governments, in aggregate,
or by the private section, of $100
million or more in any one year.

Executive Order (EO) 13132

We have examined the impact(s) of
the proposed rule under E.O. 13132 and
it does not have policies that have
Federalism implications that would
have substantial direct effects on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, therefore,
consultation with State and local
officials is not required.

List of Subjects in 32 CFR Part 199

Claims, dental health, health care,
health insurance, individuals with
disabilities, Military personnel.

Accordingly, 32 CFR, Part 199 is
proposed to be amended as follows:
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PART 199—CIVILIAN HEALTH AND
MEDICAL PROGRAM OF THE
UNIFORMED SERVICES

1. The authority citation for part 199
continues to read as follows:

Authority: 5 U.S.C. 301; 10 U.S.C,, chapter
55.

2.In §199.4:

A. Revise paragraphs (g)(37)(viii) and
(ix).

B. Redesignate paragraphs (g)(27)(x)
through (g)(37)(xii) as (g)(37)(xi) through
(8)(37) xiil).

C. Add a new paragraph (g)(37)(x).

The revisions and additions read as
follows:

§199.4 Basic program benefits.

* * * * *
(g) * k%
(37) * k%

(viii) Cancer screenings authorized by
10 U.S.C. 1079.

(ix) Health promotion and disease
preventions visits (which may include
all of the services provided pursuant to
§199.18(b)(2)) may include all of the
services provided pursuant to
§ 199.18(b)(2)) may be provided in
connection with immunizations and
cancer screening examinations
authorized by paragraphs (g)(37)(ii) or
(g)(37)(viii) of this section.

(x) Physical examinations for
beneficiaries ages 5—11 that are required
in connection with school enrollment.

* * * * *

Dated: July 17, 2009.
Patricia L. Toppings,
OSD Federal Register Liaison Officer,
Department of Defense.

[FR Doc. E9-17651 Filed 7-23-09; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE
Office of the Secretary
32 CFR Part 199

[DOD-2008-HA-0060]
RIN 0720-AB26

TRICARE; Rare Diseases Definition

AGENCY: Office of the Secretary, DoD.
ACTION: Proposed rule.

SUMMARY: This proposed rule revises the
definition of rare diseases to adopt the
definition of a rare disease as
promulgated by the National Institutes
of Health, Office of Rare Diseases. The
rule modification will result in the
definition used by the TRICARE
program for a rare disease to be
consistent with the definition used by

the National Institutes of Health and the
Food and Drug Administration.
TRICARE has generally been applying
the broader National Institutes of Health
and Food and Drug Administration
definitions when making coverage
decisions for treatments; therefore, there
will be no practical changes for
beneficiaries.

DATES: Written comments received at
the address indicated below by
September 22, 2009 will be accepted.

ADDRESSES: You may submit comments,
identified by docket number and/or
Regulatory Information Number (RIN)
number and title, by either of the
following methods:

o Federal Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Federal Docket Management
System Office, 1160 Defense Pentagon,
Washington, DC 20301-1160.

Instructions: All submissions received
must include the agency name and
docket number or RIN for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the Internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT:
LCDR James Ellzy, TRICARE
Management Activity, Office of the
Chief Medical Officer, telephone (703)
681-0064.

SUPPLEMENTARY INFORMATION: On
January 6, 1997, the Office of the
Secretary of Defense published a final
rule in the Federal Register (62 FR 627—
631) clarifying the TRICARE exclusion
of unproven drugs, devices and medical
treatments and procedures and adding a
definition of rare diseases to be used in
the TRICARE Program. TRICARE
defined a rare disease as one which
affects fewer than one in 200,000
Americans. Upon further review,
TRICARE proposes to revise the
definition to be in compliance with the
definition of other federal agencies. The
Office of Rare Diseases was initially
established as part of the National
Institutes of Health in 1993 to promote
research and collaboration on rare and
orphan diseases. The Rare Diseases Act
of 2002 (Pub. L. 107-280) codified the
establishment of the Office of Rare
Diseases by adding a section 404F to the
Public Health Service Act (42 U.S.C.
283h). This statute defines a rare disease
as “‘any disease or condition that affects
less than 200,000 persons in the United

States.” Additionally, Section 526(a)(2)
of the Federal Food, Drug and Cosmetic
Act (21 U.S.C. 360bb(a)(2)), provides, in
part, that the term “rare disease or
condition” means any disease or
condition which affects less than
200,000 persons in the United States.
The proposed rule modification will
result in the definition used by the
TRICARE program for a rare disease to
be consistent with the definition used
by the National Institutes of Health and
the Food and Drug Administration.

Regulatory Procedures

Executive Order 12866, “Regulatory
Planning and Review”

Section 801 of title 5, United States
Code (U.S.C.), and Executive Order
(E.O.) 12866 requires certain regulatory
assessments and procedures for any
major rule or significant regulatory
action, defined as one that would result
in an annual effect of $100 million or
more on the national economy or which
would have other substantial impacts. It
has been certified that this rule is not an
economically significant rule, or a
significant regulatory action under the
provisions of E.O. 12866.

Section 202, Public Law 104-4,
“Unfunded Mandates Reform Act”’

It has been certified that his rule does
not contain a Federal mandate that may
result in the expenditure by State, local
and tribal governments, in aggregate or
by the private sector, of $100 million or
more in any one year.

Public Law 96-354, “Regulatory
Flexibility Act” (5 U.S.C. 601)

The Regulatory Flexibility Act (RFA)
requires each Federal agency prepare,
and make available for public comment,
a regulatory flexibility analysis when
the agency issues a regulation which
would have a significant impact on a
substantial number of small entities.
This proposed rule will not significantly
affect a substantial number of small
entities for purposes of the RFA.

Public Law 96-511, “Paperwork
Reduction Act” (44 U.S.C. Chapter 35)

This rule will not impose additional
information collection requirements on
the public under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3511).

Executive Order 13132, “Federalism”

This proposed rule has been
examined for its impact under E.O.
13132 and it does not contain policies
that have federalism implications that
would have substantial direct effects on
the States, on the relationship between
the national government and the States,
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or on the distribution of power and
responsibilities among the various
levels of government; therefore,
consultation with State and local
officials is not required.

List of Subjects in 32 CFR Part 199

Claims, Dental health, Health care,
Health insurance, Individuals with
disabilities, Military personnel.

Accordingly, 32 CFR Part 199 is
amended as follows:

PART 199—[AMENDED]

1. The authority citation for Part 199
continues to read as follows:

Authority: 5 U.S.C. 301; 10 U.S.C. Chapter
55.

2. Section 199.2(b) is amended by
revising the definition of Rare Diseases
as follows:

§199.2 Definitions.

(b) EE I

Rare Diseases. TRICARE/CHAMPUS
defines a rare disease as any disease or
condition that has a prevalence of less
than 200,000 persons in the United
States.

* * * * *

Dated: July 17, 2009.
Patricia Toppings,
OSD Federal Register Liaison Officer,
Department of Defense.
[FR Doc. E9-17650 Filed 7-23-09; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF THE INTERIOR

National Park Service

36 CFR Part 7
RIN 1024-AD73

Special Regulations; Areas of the
National Park System

AGENCY: National Park Service, Interior.

ACTION: Proposed rule; reopening of
comment period.

SUMMARY: The National Park Service
(NPS) announces the reopening of the
comment period on the proposed rules
to manage winter visitation and
recreational use in Yellowstone
National Park, Grand Teton National
Park, and the John D. Rockefeller, Jr.,
Memorial Parkway. The proposed rule
was published in the Federal Register
on November 5, 2008.

DATES: The comment period for the
proposed rule published on November
5, 2008 (73 FR 65784), is reopened.
Comments must be received by
September 8, 2009.

ADDRESSES: You may submit your
comments, identified by Regulatory
Information Number 1024—-AD73 (RIN),
by any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Yellowstone National Park,
Winter Use Proposed Rule, P.O. Box
168, Yellowstone NP, WY 82190

All submissions received must
include the agency name and RIN. For
additional information see ‘“Public
Comments’” under SUPPLEMENTARY
INFORMATION below.

FOR FURTHER INFORMATION CONTACT: ]ohn
Sacklin, Management Assistant’s Office,
Headquarters Building, Yellowstone
National Park, 307—344-2019 or at the
address listed in the ADDRESSES section.

SUPPLEMENTARY INFORMATION: The
proposed rule was originally published
with a 15-day comment period. The
NPS has now determined that there is
sufficient time to provide for an
additional 45-day comment period to
ensure that the public has had an
opportunity for review and comment.

The NPS intends for final rules to be
published on or before November 15,
2009, and to be in effect for the winter
season commencing on December 15,
2009. Under the proposed rule, up to
318 snowmobiles would be allowed in
Yellowstone each day.

The proposed regulatory provisions
regarding the duration of this rule
remain as published last year. The NPS
intends that this rule would be in effect
in Yellowstone National Park for the
winter seasons ending with the 2010—
2011 winter season. During the period
this rule is in effect, the NPS will work
with all interested parties to complete a
new environmental impact statement
using the best information available, a
new long-term plan, and permanent
regulations governing winter use in
Yellowstone National Park. The
proposed rules for Grand Teton National
Park and the John D. Rockefeller, Jr.,
Memorial Parkway, if adopted, will be
permanent for these two units.

If you have already commented on the
rule, you do not have to resend your
comment. We will consider it in
preparing the final rule. We will also
consider any comments that may have
been received between the close of the
comment period on November 20, 2008
and the re-opening of this comment
period.

Before including your address, phone
number, e-mail address, or other
personal identifying information in your
comment, you should be aware that
your entire comment—including your
personal identifying information—may

be made publicly available at any time.
While you can ask us in your comment
to withhold your personal identifying
information from public review, we
cannot guarantee that we will be able to
do so.

Dated: July 21, 2009.
Will Shafroth,

Principal Deputy Assistant Secretary of the
Interior for Fish and Wildlife and Parks.

[FR Doc. E9—17778 Filed 7—23-09; 8:45 am]
BILLING CODE 4312-52-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Parts 3, 17, and 21
RIN 2900-AN27

Herbicide Exposure and Veterans With
Covered Service in Korea

AGENCY: Department of Veterans Affairs.
ACTION: Proposed rule.

SUMMARY: The Department of Veterans
Affairs (VA) proposes to amend its
adjudication, medical, and vocational
rehabilitation and employment
regulations to incorporate relevant
provisions from the Veterans Benefits
Act of 2003. Specifically, this document
proposes to amend VA'’s regulations
regarding herbicide exposure of certain
veterans who served in or near the
Korean demilitarized zone and
regulations regarding spina bifida in
their children. It also proposes to amend
VA’s medical regulations by correcting
the Health Administration Center’s
hand-delivery address.

DATES: Comments must be received by
VA on or before September 22, 2009.
ADDRESSES: Written comments may be
submitted through http://
www.Regulations.gov; by mail or hand-
delivery to the Office of General
Counsel (02REG), Department of
Veterans Affairs, 810 Vermont Ave.,
NW., Room 1068, Washington, DC
20420; or by fax to (202) 273-9026.
Comments should indicate that they are
submitted in response to “RIN 2900—
AN27—Herbicide Exposure and
Veterans with Covered Service in
Korea.” Copies of comments received
will be available for public inspection in
the Office of General Counsel, Room
1063B, between the hours of 8 a.m. and
4:30 p.m., Monday through Friday
(except holidays). Please call (202) 461—
4902 for an appointment. (This is not a
toll-free number.) In addition, during
the comment period, comments may be
viewed online through the Federal
Docket Management System (FDMS) at
http://www.Regulations.gov.
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FOR FURTHER INFORMATION CONTACT: For
information on the provisions regarding
monetary allowance, contact Thomas
Kniffen, Chief, Regulations Staff (211D),
Compensation and Pension Service,
Veterans Benefits Administration,
Department of Veterans Affairs, 810
Vermont Avenue, NW., Washington, DC
20420, (202) 461-9725; for information
on the provisions regarding health care
benefits, contact Richard M. Trabert,
Policy Management Division, VA Health
Administration Center, P.O. Box
469065, Denver, CO 80246-9065, (303)
331-7549; for information regarding
provisions on vocational rehabilitation
and employment, contact Alvin
Bauman, Senior Policy Analyst,
Vocational Rehabilitation and
Employment Service (28), Veterans
Benefits Administration, Department of
Veterans Affairs, 810 Vermont Avenue,
NW., Washington, DC 20420, (202) 461—
9613. (These are not toll-free numbers.)

SUPPLEMENTARY INFORMATION: The
Veterans Benefits Act of 2003, Public
Law 108-183, amended sections of Title
38 of the United States Code, which
address veterans’ benefits law. To
ensure compliance with statutory
changes, VA proposes to amend its
regulations pertaining to benefits based
on herbicide exposure to include
veterans who served in or near the
Korean demilitarized zone (DMZ)
during certain periods and children of
such veterans born with spina bifida.

I. Herbicide Exposure

Section 102 of the Veterans Benefits
Act of 2003 amended 38 U.S.C. chapter
18 to provide benefits (health care,
monetary allowance, vocational
training, and education) for spina bifida
in children of certain veterans who
served in Korea. The statutory
provisions, codified at 38 U.S.C. 1821,
apply to the children of veterans who
are determined by VA, in consultation
with the Secretary of Defense, to have
been exposed to an herbicide agent
during that service. Section 1821
describes parameters governing the time
and location of a veteran’s service that
may result in a child’s eligibility for
benefits. Section 1821 further provides
that VA will consult with the Secretary
of Defense to determine whether
herbicide exposure occurred within
those prescribed time periods and
geographic parameters. The statutory
provisions apply to all forms and
manifestations of spina bifida, except
spina bifida occulta.

The statutory change at 38 U.S.C.
1821 authorizes recognition of herbicide
exposure for “certain Korea service
veterans” for purposes of providing

benefits to a child born to them with
spina bifida. Under the statute, those
veterans must have served “in or near”
the Korean DMZ as determined by VA
in consultation with the Department of
Defense (DoD) between September 1,
1967, and August 31, 1971, and must be
found by VA, in consultation with DoD,
to have been exposed to an herbicide
agent during such service. Even if a
veteran served in or near the DMZ
within the specified time period, the
statute requires VA to determine
whether the veteran was exposed to
herbicides during such service.
Accordingly, the statute does not
establish or require VA to establish a
presumption of herbicide exposure
based on service in or near the Korean
DMZ. However, we believe that the
statute, along with VA’s general
authority under 38 U.S.C. 501 to
establish all necessary and appropriate
regulations, provides VA with authority
to establish presumptions of exposure
where a reasonable basis exists for such
presumptions. As explained below, VA
proposes to presume herbicide exposure
for certain veterans who served within
the time periods and geographic
locations described by the statute.

To implement the requirements of the
statute, VA consulted with DoD
regarding the times and locations of
herbicide use in or near the Korean
DMZ. The Korean demilitarized zone
(DMZ) is a strip of land running across
the Korean Peninsula that separates
North Korea from South Korea and
serves as a buffer zone between the two
countries. The DMZ cuts the Korean
Peninsula roughly in half following the
geographic 38th parallel north latitude
and is approximately 155 miles long
and 2.5 miles wide. It became a de facto
border following World War II as the
demarcation line between the northern
Soviet-controlled Democratic People’s
Republic of Korea and the southern
United Nations-controlled Republic of
Korea. When an attacking North Korean
military force crossed the DMZ on June
25, 1950, United States and United
Nations troops came to the aid of South
Korea and the Korean War commenced.
A ceasefire agreement was signed on
July 27, 1953, which established the
current DMZ buffer zone between North
and South Korea. No peace treaty was
ever signed and the two Koreas remain
technically at war. The United States
established a permanent contingent of
troops on the DMZ to support South
Korea. As military involvement in
Vietnam escalated during the late 1960s,
tensions along the DMZ increased and
additional United States troops were
sent to South Korea. Sporadic combat

between the opposing forces occurred,
primarily within the DMZ buffer zone.
Following the Vietnam era, tensions
decreased between the two Koreas, but
the DMZ remains the most heavily
armed border area in the world.

DoD has advised that herbicides were
not applied within the DMZ, but were
applied in some adjacent areas.
Specifically, DoD has reported that
herbicides were applied between April
1968 and July 1969 along a strip of land
151 miles long and up to 350 yards wide
along the southern edge of the DMZ
north of the civilian control line. The
herbicide agents were applied through
hand spraying and hand distribution of
pelletized herbicides. There was no
aerial spraying. DoD also has provided
VA a list of the military units that are
currently known to have operated in
that area during the period that
herbicides were applied.

Based on this information, we
propose to presume herbicide exposure
for any veteran who served between
April 1968 and July 1969 in a unit
determined by VA and DoD to have
operated in an area in or near the
Korean DMZ in which herbicides were
applied.

There is no record that herbicide
agents were sprayed in the DMZ itself.
Nevertheless, we propose to include the
word “in” before “or near” in these
regulations, for two reasons. First, we
want to ensure that our regulations are
consistent with § 1821, as amended.
Second, if evidence arises in the future
indicating that herbicide agents were
applied in the DMZ, this rule would
allow VA to provide benefits without
having to amend its regulations.

The criterion we propose to use for
purposes of the presumption of
exposure is that the veteran was
assigned to a particular listed military
unit within the prescribed time frame.
Recognition of being exposed to
herbicides “in or near”” the DMZ, for an
individual veteran, is based on service
in one of the particular units
acknowledged by DoD and VA as having
performed missions near the DMZ
during the period herbicides were used
(April 1968 through July 1969). These
units were assigned or rotated to areas
near the DMZ during that time period.
These included Infantry, Armor, and
Artillery units. Because DoD and VA
may recognize additional units in the
future based on additional information
or evidence, we will not list the units in
the regulation. VA has provided a list of
currently recognized units to VA
adjudicators in VA’s procedural manual
as an administrative reference.
Additionally, if a veteran asserts that he
or she was in or near the DMZ during



36642

Federal Register/Vol. 74, No. 141/Friday, July 24, 2009/Proposed Rules

the specified time period and VA has
not already determined the veteran’s
unit to be one that was in or near the
DMZ sometime between April 1, 1968,
and July 31, 1969, VA will develop
further evidence to verify that assertion.

The specific units that DoD identified
that served in areas along the DMZ in
Korea where herbicides were used
between April 1968 and July 1969 are:
Combat Brigades of the 2nd and 7th
Infantry Divisions: 1st Battalion, 9th
Infantry; 2nd Battalion, 9th Infantry; 1st
Battalion, 17th Infantry; 2nd Battalion,
17th Infantry; 1st Battalion, 23rd
Infantry; 2nd Battalion, 23rd Infantry;
3rd Battalion, 23rd Infantry; 1st
Battalion, 31st Infantry; 2nd Battalion,
31st Infantry; 1st Battalion, 32nd
Infantry; 2nd Battalion, 32nd Infantry;
3rd Battalion, 32nd Infantry; 1st
Battalion, 38th Infantry; 2nd Battalion,
38th Infantry; 4th Battalion, 7th Cavalry;
2nd Battalion, 10th Cavalry; 1st
Battalion, 72nd Armor; 2nd Battalion,
72nd Armor; 1st Battalion, 12th
Artillery; 1st Battalion, 15th Artillery;
7th Battalion, 17th Artillery; 6th
Battalion, 37th Artillery; 5th Battalion,
38th Artillery.

Service records may show that the
above units were assigned to either the
2nd or 7th Infantry Division.

Additional units: 13th Engineer
Battalion; United Nations Command
Security Battalion-Joint Security Area
(UNCSB-JSA); Crew of the USS Pueblo.

If a veteran served in or near the
Korean DMZ during the period between
September 1, 1967, and August 31,
1971, but not within the time periods
and geographic locations that would
qualify for a presumption of exposure
under this proposed rule, such service
would qualify for benefits under 38
U.S.C. 1821 only if VA determines that
the veteran was actually exposed to
herbicides during such service. Based
on the information provided by DoD to
date, it appears unlikely that exposure
would have occurred outside the dates
and locations that would be covered by
the presumption of exposure under this
proposed rule. Nonetheless, the
proposed rule would incorporate the
statutory provisions in section 1821 in
order to make clear that the
presumption of exposure does not
foreclose claims based on other service
that is within the dates and locations
covered by the statute.

Currently, 38 CFR 3.814 specifies the
criteria for eligibility for a monetary
allowance to children of Vietnam
veterans who are suffering from spina
bifida. Regulations in parts 17 and 21 of
title 38, Code of Federal Regulations,
authorize health care and vocational
rehabilitation and training to

individuals who meet the eligibility
requirements of § 3.814. We propose to
revise § 3.814 to provide criteria for
eligibility for children of veterans with
covered service in Korea who are
suffering from spina bifida. As
explained above, we propose to define
“covered service in Korea” consistent
with the statutory criteria set forth in 38
U.S.C. 1821(c), requiring that the
veterans have served in or near the
Korean DMZ between September 1,
1967, and August 21, 1971, and have
been determined by VA, in consultation
with DoD, to have been exposed to an
herbicide agent during such service. To
implement the proposed presumption of
exposure discussed above, we propose
to state that exposure to an herbicide
agent will be conceded if the veteran
served between April 1, 1968, and July
31, 1969, in a unit determined by VA
and DoD to have operated in the area
where herbicides are known to have
been applied during that period.

Section 3.307 is VA’s regulation
regarding presumptive service
connection for purposes of disability
compensation to veterans and
dependency and indemnity
compensation to their survivors. We
propose to add at new § 3.307(a)(6)(iv)

a presumption of herbicide exposure
based on service in or near the Korean
DMZ identical to the presumption
proposed for purposes of benefits to a
veteran’s child under 38 U.S.C. 1821.
Because VA is providing statutorily
authorized benefits to children with
spina bifida of such veterans, we believe
it is logical and fair to provide benefits
to these veterans themselves based on
their exposure to herbicide agents. We,
therefore, propose that these veterans be
eligible for the presumption of exposure
to herbicide agents.

There is currently no specific
statutory authority for providing a
presumption of exposure to herbicide
agents to veterans who served in Korea.
However, such a presumption would
comport with known facts and
congressional intent and is within VA’s
general rulemaking authority under 38
U.S.C. 501. It would be illogical to
conclude that the children with spina
bifida of the covered veterans have the
disability due to the veteran’s exposure
to herbicide agents, but not to presume
that the veteran himself was exposed to
herbicide agents and merits VA benefits
for any disabilities associated with that
exposure. We have determined that the
proposed presumption will be beneficial
to veterans and will promote fairness,
consistency, and efficiency in VA
decision making.

II. Monetary Allowance
Spina Bifida Benefits

The statutory provisions regarding
spina bifida at section 1821 state that
the child should be provided a
monetary allowance “as if such child of
a veteran with covered service in Korea
were a child of a Vietnam veteran who
is suffering from spina bifida under
[subchapter I of chapter 18].”” Section
1805 of title 38, United States Code,
authorizes a monthly monetary
allowance to the child of a Vietnam
veteran suffering from spina bifida. The
current regulation regarding payment
for an individual suffering from spina
bifida under 38 U.S.C. chapter 18,
subchapter I, is 38 CFR 3.814, Monetary
allowance under 38 U.S.C. chapter 18
for an individual suffering from spina
bifida whose biological father or mother
is or was a Vietnam veteran. We propose
to amend the title of § 3.814 to include
the children of veterans of covered
service in Korea and amend § 3.814(a) to
include those individuals suffering from
spina bifida whose biological father or
mother had covered service in Korea.
We propose to redesignate the
definitions in § 3.814(c) to add a
description of “Covered service in
Korea” in § 3.814(c)(2). Section
3.814(c)(1) is the definition of ‘“Vietnam
veteran;” therefore, it is logical to
include covered service in Korea as the
next definition, (c)(2). We propose to
redesignate current § 3.814(c)(2),
“Individual,” and (c)(3), “Spina bifida,”
as § 3.814(c)(3) and (c)(4) respectively.
Current § 3.814(c)(2), “Individual,”
which we have proposed to redesignate
as § 3.814(c)(3), refers to Vietnam
veterans only. We propose to amend
redesignated § 3.814(c)(3) by expanding
the language to include veterans with
covered service in Korea.

Conforming Amendments

We also propose to amend several
regulations that contain references to
benefits under 38 U.S.C. chapter 18 for
children with spina bifida of Vietnam
veterans. We propose to amend these
regulations to include the children of
veterans with covered service in Korea,
so that they are eligible for the same
benefits as children of Vietnam
veterans. In the regulations related to
benefits for spina bifida, we will
continue to use the language “certain
individuals who are children of * * *”
as the statutes in chapter 18 refer to
benefits for “individuals” and provide
the definition that child refers to an
individual regardless of age or marital
status. We, additionally, have a similar
definition in 38 CFR 3.814 and 3.815.
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The regulations we are amending to
conform with the amendments to 38
U.S.C. chapter 18 include: 38 CFR 3.27
(which addresses the automatic
adjustment of VA benefit rates); § 3.29(c)
(which addresses rounding of VA
benefit rates); § 3.31 (which addresses
commencement of a period of payment);
§ 3.105(g) (which covers revision of
decisions); § 3.114(a) (which addresses
the effective date of certain awards
based on a change of law or VA issue);
§3.261(a)(40) (which covers character of
income and whether the income is
included or excluded for VA
dependency and pension purposes);

§ 3.262(y) (which covers evaluation of
income for VA dependency and pension
purposes); § 3.263(g) (which addresses
what is considered in determining the
corpus of an estate for VA dependency
purposes and the net worth of a veteran,
surviving spouse, or child for VA
pension purposes); § 3.272(u) (which
addresses exclusions for countable
income for the purposes of determining
entitlement to VA improved pension);
and § 3.275(i) (which addresses the
criteria for evaluating net worth for the
purposes of determining the corpus of
estate or net worth of a veteran,
surviving spouse, or child for VA
pension purposes).

Title 38 CFR 3.403 addresses the
effective date of awards of benefits for
children, including monetary
allowances under 38 U.S.C. chapter 18.
Section 3.403(b) covers monetary
allowances under 38 U.S.C. 1805 for an
individual suffering from spina bifida
who is a child of a Vietnam veteran as
specified in that statute and includes
the effective date of when these benefits
were first available, October 1, 1997.
Section 3.403(c) covers monetary
allowances under 38 U.S.C. 1815 for an
individual suffering from a covered
birth defect who is a child of a woman
Vietnam veteran as specified in that
statute and includes the effective date
when these benefits were first available,
December 1, 2001. Therefore, we
propose to add new § 3.403(d), for
children covered under new section
1821. We will use the same general
effective date language as in § 3.403(b)
and (c), which follow VA’s statute
addressing effective dates for benefits,
38 U.S.C. 5110, and we will add that the
award of benefits can be no earlier than
the effective date of the statute,
December 16, 2003.

As discussed below, certain sections
of section 5110 apply to chapter 18
benefits, under 38 U.S.C. 1832(b). In
relevant part, these are as follows:
section 5110(a) (describing the general
effective date rule, which is that an
award is effective in accordance with

facts found, but not earlier than the date
of receipt of application); section
5110(b)(2) (noting that the effective date
of an award for increased compensation
is the earliest date the increased
disability occurred, if the application is
received within 1 year from such date);
and section 5110(i) (noting that the
effective date for reopened claims
allowed on the basis of correction of
military records will be the date the
application was filed for correction or
the date the disallowed claim was filed,
whichever is later, but the retroactive
benefits will be no more than 1 year
prior to the date of the reopened claim).

Not specifically applicable to chapter
18 benefits, but included in § 3.403(b)
and (c), is section 5110(n), which states
that the effective date of the award of
any benefits based on marriage, birth, or
adoption of a child, shall be the date of
the event if proof of such event is
received by the Secretary within 1 year
of the date of the marriage, birth, or
adoption. Since chapter 18 benefits are
for children, we presume it is the intent
of the statutes that section 5110(n)
applies for chapter 18 awards.
Therefore, we propose to include this
relevant effective date provision in new
§ 3.403(d) for awards for children with
spina bifida of veterans with covered
service in Korea, based on the wording
of §3.403(c).

Unrelated to the provisions of the
Veterans Benefits Act of 2003, Public
Law 108-183, we noted while preparing
this rulemaking that certain effective
date provisions in § 3.403(c) are not
included in § 3.403(b), and we propose
to correct these omissions here.
Therefore, we propose to amend
§ 3.403(b) to add the relevant provisions
and to provide a reference to § 3.814(e).
We also propose in new § 3.403(d) to
use language about effective dates that
VA uses in its effective date regulations,
to be consistent with those regulations.
This regulatory language is plainer than
the statutory language; for example, we
propose to use the term “date
entitlement arose” instead of the
statutory language ““in accordance with
the facts found.” Additionally, we noted
that § 3.814(e) does not include the
information regarding the effective date
of birth, if the claim is received within
1 year of that date. Therefore, we
propose to add it to be consistent with
the other effective date provision for
children with birth defects (§ 3.815(i)).

Section 3.503(b) addresses the
effective date of reduction and
discontinuance of monetary allowance
under 38 U.S.C. chapter 18 for certain
individuals. We propose to amend it to
add the children with spina bifida of
veterans with covered service in Korea.

Authority Citations

We, additionally, propose to use this
rulemaking to revise several authority
citations in 38 CFR part 3 to chapter 18
sections that have been repealed and
redesignated. Public Law 106—149, the
Veterans Benefits and Health Care
Improvement Act of 2000, November 1,
2000, repealed 38 U.S.C. 1806. Section
1806 addressed effective dates for
chapter 18. This section was recodified
by the Public Law at section 1822.
Section 1822 provided that 38 U.S.C.
5110, regarding effective dates, applies
to chapter 18 benefits.

Subsequently, Public Law 108-183,
which we are implementing in this
rulemaking, added new section 1821,
and redesignated prior sections 1821,
1822, 1823, and 1824, as new sections
1831, 1832, 1833, and 1834,
respectively.

Therefore, we propose to remove the
references to old section 1821 and
replace them with a reference to section
1831; remove the references to section
1822 and replace them with a reference
to section 1832; remove the references
to section 1823 and replace them with
a reference to section 1833; and remove
the references to section 1824 and
replace them with a reference to 1834 in
the authority citations in §§3.31, 3.105,
3.114, 3.216, 3.261, 3.262, 3.263, 3.403,
3.503, 3.814, and 3.815 as applicable.

In addition, we propose to add
references to new section 1821 in the
authority citations in §§ 3.27, 3.29, 3.31,
3.105, 3.114, 3.307, 3.403, and 3.814 as
applicable.

There is additionally an extraneous
authority citation at the end of 38 CFR
3.403, which reads, ““(Authority: 38
U.S.C. 1806, 5110(n); sec. 422(c), Pub. L.
104-204, 110 Stat. 2926)”. For the
following reasons, we now propose to
remove that citation. The citation to 38
U.S.C. 1806 is inappropriate because
that section has been repealed. The
citation to 38 U.S.C. 5110(n) is
unnecessary because it is already cited
as authority to paragraph (a)(3). The
citation to Public Law 104-204 is
unnecessary because it has already been
codified in 38 U.S.C. 1832 and 5110,
both of which we propose to add in the
authority citations for § 3.403(b), (c),
and proposed (d). For the same reason,
we propose to remove the citation to
Public Law 104-204 from the authority
citation to paragraph (b).

II1. Health Care Benefits

In addition to amending VA
regulations concerning the monetary
allowance, this document also proposes
to amend VA regulations in 38 CFR part
17 concerning health care benefits for



36644

Federal Register/Vol. 74, No. 141/Friday, July 24, 2009/Proposed Rules

children with spina bifida. By the terms
of 38 U.S.C. 101(2), 1802—-1803, 1811—
1813, and 1821, VA will provide the
child of a Vietnam veteran or veteran
with covered service in Korea, who has
been determined under § 3.814 or

§ 3.815 of this title to suffer from spina
bifida with such health care as the
Secretary determines is necessary.

In 38 CFR 17.900, Definitions, we
propose to add a reference to the
children of veterans with covered
service in Korea. Further, we propose to
amend § 17.901 and the Note following
this section to conform to the
requirements of section 408 of Public
Law 110-387, the “Veterans’ Mental
Health and Other Care Improvements
Act of 2008, by removing all language
that limits the health care benefit
available to covered children born with
spina bifida to only health care that is
needed to treat spina bifida and
associated conditions. As revised,
§17.901(a) will allow VA to furnish
comprehensive health care to
beneficiaries born with spina bifida. We
also propose to make a technical
correction to § 17.901(b) by removing an
errant reference to spina bifida in the
first sentence. We also propose to
update mailing information for the
Health Administration Center for claims
submitted by or on behalf of spina bifida
beneficiaries and beneficiaries with
other covered birth defects.

The 2008 statutory amendments
referenced above likewise necessitate
making conforming amendments to
§17.902. We also propose to change
“benefits advisor” in the first paragraph
to reflect a recent change in the position
title.

Authority Citations

We, additionally, propose to revise
several authority citations in 38 CFR
part 17 to chapter 18 sections that have
been repealed and redesignated. Public
Law 108-183, which we are
implementing in this rulemaking, added
new section 1821 and redesignated then
section 1821 as new section 1831.

Therefore, we propose to remove the
references to old section 1821 and
replace them with a reference to section
1831 in the authority citations in
§§17.900, 17.901, 17.902, 17.903,
17.904, and 17.905, as applicable. In
addition, references to new section 1821
have been added in the authority
citations in §§17.900 and 17.901, as
applicable.

IV. Vocational Rehabilitation and
Employment

In addition to amending VA
regulations concerning the monetary
allowance and health care, we also

propose to amend certain sections of
subpart M of part 21 of title 38 CFR that
govern VA’s provision of vocational
training and rehabilitation to certain
veterans’ children to conform with the
revisions proposed to be made in part 3
of that title affecting other benefits and
services authorized under 38 U.S.C.
chapter 18. In § 21.8010, we propose to
cross reference 38 CFR 3.814 to define
the term “Veteran with covered service
in Korea” and make other conforming
amendments to that section consistent
with the revisions proposed to be made
in part 3.

Conforming Amendments

We also propose to amend other part
21 regulations that contain references to
benefits under 38 U.S.C. chapter 18 for
children of Vietnam veterans.

The regulations we are amending to
conform with the amendments to 38
U.S.C. chapter 18 include 38 CFR
21.8010(a) (which lists the definitions
for ““eligible child” and ““spina bifida”),
§21.8012 (which covers evaluation of a
child with spina bifida for vocational
training purposes), and § 21.8014
(which covers the procedure and time
limit for filing an application to apply
for participation in a vocational training
program for a child with spina bifida).

Authority Citations

We additionally propose to revise
several authority citations in 38 CFR
part 21 to chapter 18 sections that have
been repealed and redesignated.

Public Law 108-183, which we are
implementing in this rulemaking, added
new section 1821, and redesignated
then sections 1821, 1822, and 1824, as
new sections 1831, 1832, and 1834,
respectively.

Therefore, we propose to remove the
references to old section 1821 and
replace them with a reference to section
1831; remove the references to section
1822 and replace them with a reference
to section 1832; and remove the
references to section 1824 and replace
them with a reference to 1834 in the
authority citations in §§21.8010,
21.8014, 21.8016, and 21.8022, as
applicable.

In addition, references to new section
1821 have been added in the authority
citations in §§21.8010, 21.8012, and
21.8014, as applicable.

Paperwork Reduction Act

This document contains no provisions
constituting a collection of information
under the Paperwork Reduction Act (44
U.S.C. 3501-3521).

Regulatory Flexibility Act

The Secretary hereby certifies that
this proposed rule would not have a
significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq. This
proposed rule will directly affect only
individuals and will not directly affect
small entities. Therefore, pursuant to 5
U.S.C. 605(b), this proposed rule is
exempt from the initial and final
regulatory flexibility analysis
requirements of sections 603 and 604.

Executive Order 12866

Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
Executive Order classifies a “significant
regulatory action,” requiring review by
the Office of Management and Budget
(OMB) unless OMB waives such review,
as any regulatory action that is likely to
result in a rule that may: (1) Have an
annual effect on the economy of $100
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

The economic, interagency,
budgetary, legal, and policy
implications of this proposed rule has
been examined and it has been
determined to be a significant regulatory
action under the Executive Order
because it is likely to result in a rule that
may raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in the
expenditure by State, local, and tribal
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governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
year. This proposed rule would have no
such effect on State, local, and tribal
governments, or on the private sector.

Catalog of Federal Domestic Assistance
Numbers and Titles

The Catalog of Federal Domestic
Assistance program numbers and titles
for this proposal are 64.008, Veterans
Domiciliary Care; 64.009, Veterans
Medical Care Benefits; 64.010, Veterans
Nursing Home Care; 64.011, Veterans
Dental Care; 64.012, Veterans
Prescription Service; 64.013, Veterans
Prosthetic Appliances; 64.014, Veterans
State Domiciliary Care; 64.015, Veterans
State Nursing Home Care; 64.016,
Veterans State Hospital Care; 64.019,
Veterans Rehabilitation-Alcohol and
Drug Dependence; 64.022, Veterans
Home Based Primary Care; 64.026,
Veterans State Adult Day Health Care;
64.100, Automobiles and Adaptive
Equipment for Certain Disabled
Veterans and Members of the Armed
Forces; 64.101, Burial Expenses
Allowance for Veterans; 64.106,
Specially Adapted Housing for Disabled
Veterans; 64.109, Veterans
Compensation for Service-Connected
Disability; 64.110, Veterans Dependency
and Indemnity Compensation for
Service-Connected Death; 64.115,
Veterans Information and Assistance;
64.118, Veterans Housing-Direct Loans
for Certain Disabled Veterans; 64.127,
Monthly Allowance for Children of
Vietnam Veterans Born with Spina
Bifida; and 64.128, Vocational Training
and Rehabilitation for Vietnam
Veterans’ Children with Spina Bifida or
Other Covered Birth Defects.

List of Subjects
38 CFR Part 3

Administrative practice and
procedure, Claims, Disability benefits,
Health care, Veterans, Vietnam.

38 CFR Part 17

Administrative practice and
procedure, Alcohol abuse, Alcoholism,
Claims, Day care, Dental health, Drug
abuse, Foreign relations, Government
contracts, Grant programs—health,
Grant programs—veterans, Health care,
Health facilities, Health professions,
Health records, Homeless, Medical and
dental schools, Medical devices,
Medical research, Mental health
programs, Nursing homes, Philippines,
Reporting and recordkeeping
requirements, Scholarships and
fellowships, Travel and transportation
expenses, Veterans.

38 CFR Part 21

Administrative practice and
procedure, Armed forces, Civil rights,
Claims, Colleges and universities,
Conlflict of interests, Education,
Employment, Grant programs—
education, Grant programs—veterans,
Health care, Loan programs—education,
Loan programs—veterans, Manpower
training programs, Reporting and
recordkeeping requirements, Schools,
Travel and transportation expenses,
Veterans, Vocational education,
Vocational rehabilitation.

Approved: April 1, 2009.
John R. Gingrich,
Chief of Staff, Department of Veterans Affairs.

For the reasons set out in the
preamble, VA proposes to amend 38
CFR chapter I as follows:

PART 3—ADJUDICATION

1. The authority citation for part 3,
subpart A continues to read as follows:

Authority: 38 U.S.C. 501(a), unless
otherwise noted.

2. Amend § 3.27(c) by:

a. Revising the paragraph heading.

b. Revising the authority citation at
the end of the paragraph.

The revisions read as follows:

§3.27 Automatic adjustment of benefit
rates.

* * * * *

(c) Monetary allowance under 38
U.S.C. chapter 18 for certain individuals
who are children of Vietnam veterans or
children of veterans with covered
service in Korea. * * *

(Authority: 38 U.S.C. 1805(b)(3), 1815(d),
1821, 5312)

* * * * *

3. Amend § 3.29(c) by:

a. Removing “who are children of
Vietnam veterans” and adding, in its
place, “who are children of Vietnam
veterans or children of veterans with
covered service in Korea”.

b. Revising the authority citation at
the end of the section.

The revision reads as follows:

§3.29 Rounding.

* * * * *

(C]* *  *

(Authority: 38 U.S.C. 1805(b)(3), 1815(d),
1821, 5312)

4. Amend § 3.31:

a. In the introductory paragraph, by
removing ‘“‘who is a child of a Vietnam
veteran” and adding, in its place, “who
is a child of a Vietnam veteran or a child
of a veteran with covered service in
Korea”.

b. By revising the authority citation at
the end of the section.
The revision reads as follows:

§3.31 Commencement of the period of
payment.
* * * * *

(Authority: 38 U.S.C. 1805, 1815, 1821, 1832,
5111)

5. Amend § 3.105(g) by:

a. Revising the paragraph heading.

b. Revising the authority citation at
the end of the paragraph.

The revisions read as follows:

§3.105 Revision of decisions.
* * * * *

(g) Reduction in evaluation—
monetary allowance under 38 U.S.C.
chapter 18 for certain individuals who
are children of Vietnam veterans or
children of veterans with covered
service in Korea. * * *

(Authority: 38 U.S.C. 1805, 1815, 1821, 1832,
5112(b)(6))
* * * * *

6. Amend § 3.114(a) by:

a. Removing “who is a child of a
Vietnam veteran” both times it appears
and adding, in its place, “who is a child
of a Vietnam veteran or child of a
veteran with covered service in Korea”.

b. Revising the authority citation at
the end of the paragraph.

The revision reads as follows:

§3.114 Change of law or Department of
Veterans Affairs issue.

(a) * % %
(Authority: 38 U.S.C. 1805, 1815, 1821, 1832,
5110(g))
* * * * *

7. Amend § 3.216 by:

a. Adding “or” preceding ‘“a monetary
allowance.”

b. Revising the authority citation at
the end of the section.

The revision reads as follows:

§3.216 Mandatory disclosure of social
security numbers.
* * * * *

(Authority: 38 U.S.C. 1832, 5101(c))

§3.261 [Amended]

8. Amend § 3.261(a)(40) by removing
“who are children of Vietnam veterans
(38 U.S.C. 1823(c))” and adding, in its
place, “who are children of Vietnam
veterans or children of veterans with
covered service in Korea (38 U.S.C.
1833(c))”.

9. Amend § 3.262(y) by:

a. Revising the paragraph heading.

b. Removing “who is the child of a
Vietnam veteran” and adding, in its
place, “who is a child of a Vietnam
veteran or a child of a veteran with
covered service in Korea”.
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c. Revising the authority citation at
the end of the paragraph.
The revisions read as follows:

§3.262 Evaluation of income.
* * * * *

(yv) Monetary allowance under 38
U.S.C. chapter 18 for certain individuals
who are children of Vietnam veterans or
children of veterans with covered
service in Korea. * * *

(Authority: 38 U.S.C. 1833(c))

* * * * *

10. Amend § 3.263(g) by:

a. Revising the paragraph heading.

b. Removing “who is a child of a
Vietnam veteran” and adding, in its
place, “who is a child of a Vietnam
veteran or a child of a veteran with
covered service in Korea”.

c. Revising the authority citation at
the end of the paragraph.

The revisions read as follows:

§3.263 Corpus of estate; net worth.

* * * * *

(g) Monetary allowance under 38
U.S.C. chapter 18 for certain individuals
who are children of Vietnam veterans or
children of veterans with covered
service in Korea. * * *

(Authority: 38 U.S.C. 1833(c))

* * * * *

11. Amend § 3.272(u) by:

a. Revising the paragraph heading.

b. Removing “who is a child of a
Vietnam veteran” and adding, in its
place, “who is a child of a Vietnam
veteran or a child of a veteran with
covered service in Korea”.

The revision reads as follows:

§3.272 Exclusions from income.

* * * * *

(u) Monetary allowance under 38
U.S.C. chapter 18 for certain individuals
who are children of Vietnam veterans or
children of veterans with covered

service in Korea. * * *
* * * * *

12. Amend § 3.275(i) by:

a. Revising the paragraph heading.

b. Removing “who is a child of a
Vietnam veteran” and adding, in its
place, “who is a child of a Vietnam
veteran or a child of a veteran with
covered service in Korea”.

The revision reads as follows:

§3.275 Criteria for evaluating net worth.
* * * * *

(i) Monetary allowance under 38
U.S.C. chapter 18 for certain individuals
who are children of Vietnam veterans or
children of veterans with covered
service in Korea. * * *

* * * * *

13. Amend § 3.307(a)(6) by:

a. Adding a new § 3.307(a)(6)(iv) and
a cross reference after § 3.307(a)(6)(iii).

b. Revising the authority citation at
the end of new §3.307(a)(6)(iv).

The addition and revision read as
follows:

§3.307 Presumptive service connection
for chronic, tropical or prisoner-of-war
related disease, or disease associated with
exposure to certain herbicide agents;
wartime and service on or after January 1,
1947.

(a] LN

(6) L

(iv) A veteran who, during active,
military, naval, or air service, served
between April 1, 1968, and July 31,
1969, in a unit that operated in or near
the Korean DMZ in an area in which
herbicides are known to have been
applied during that period shall be
presumed to have been exposed during
such service to an herbicide agent,
unless there is affirmative evidence to
establish that the veteran was not
exposed to any such agent during that
service.

Cross Reference: 38 CFR 3.814(c)(2).

(Authority: 38 U.S.C. 501(a), 1116(a)(3),
1821)

* * * * *

14. Revise § 3.403 by:

a. In §3.403(b), removing “An award
of the monetary allowance” and adding,
in its place, “Except as provided in
§3.814(e), an award of the monetary
allowance”.

b. In § 3.403(b), removing “date of
claim, but” and adding, in its place, ”
the later of the date of claim or the date
entitlement arose, but”.

c. Revising the authority citation for
§3.403(b).

d. Revising the authority citation for
§3.403(c).

e. Adding new § 3.403(d) including
the authority citation for this paragraph
(d).

f. Removing the authority citation at
the end of the section.

The addition and revisions read as
follows:

§3.403 Children.
* * * * *
(b) * * %
(Authority: 38 U.S.C. 1805, 1832, 5110)
(C] * * %
(Authority: 38 U.S.C. 1815, 1832, 1834, 5110)

(d) Monetary allowance under 38
U.S.C. 1821 for an individual suffering
from spina bifida who is a child of a
veteran with covered service in Korea.
Except as provided in § 3.814(e), an
award of the monetary allowance under
38 U.S.C. 1821 based on the existence
of an individual suffering from spina

bifida who is a child of a veteran with
covered service in Korea will be
effective from either the date of birth if
claim is received within 1 year of that
date, or the later of the date of claim or
date entitlement arose, but not earlier
than December 16, 2003.

(Authority: 38 U.S.C. 1821, 1832, 5110)

15. Amend § 3.503 by:

a. Revising the heading of paragraph
(b).

b. Removing the authority citation for
paragraph (b).

c. Revising the authority citation at
the end of the section.

The revisions read as follows:

§3.503 Children.
* * * * *

(b) Monetary allowance under 38
U.S.C. chapter 18 for certain individuals
who are children of Vietnam veterans or
children of veterans with covered

service in Korea.
* * * * *

(Authority: 38 U.S.C. 501, 1832, 5112(b))

16. Amend § 3.814 by:

a. Revising the section heading.

b. In paragraph (a), removing “‘is or
was a Vietnam veteran” and adding, in
its place, “‘is or was a Vietnam veteran
or a veteran with covered service in
Korea” and by removing “‘are or were
both Vietnam veterans” and adding, in
its place, “‘are or were both Vietnam
veterans or veterans with covered
service in Korea”'.

c. Redesignating paragraphs (c) (2)
and (3) as (c)(3) and (4) respectively.

d. Adding a new paragraph (c)(2).

e. In paragraph (c)(3), as redesignated,
removing ‘“Vietnam era.” and adding, in
its place, “Vietnam era, or whose
biological father or mother is or was a
veteran with covered service in Korea
and who was conceived after the date
on which the veteran first had covered
service in Korea as defined in this
section.” and by removing “of a
Vietnam veteran.” and adding, in its
place, “of a Vietnam veteran or a
veteran with covered service in Korea.”.

f. In paragraph (e), removing ““claim
or”’ and adding, in its place, “claim (or
the date of birth if the claim is received
within 1 year of that date) or”.

g. Adding a cross reference
immediately following paragraph (f).

h. Revising the authority citation at
the end of the section.

The addition and revisions read as
follows:

§3.814 Monetary allowance under 38
U.S.C. chapter 18 for an individual suffering
from spina bifida whose biological father or
mother is or was a Vietnam veteran or a
veteran with covered service in Korea.

* * * * *
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(C) * % %

(2) Covered service in Korea. For the
purposes of this section, the term
“veteran with covered service in Korea”
means a person who served in the active
military, naval, or air service in or near
the Korean DMZ between September 1,
1967, and August 31, 1971, and who is
determined by VA, in consultation with
the Department of Defense, to have been
exposed to a herbicide agent during
such service. Exposure to a herbicide
agent will be conceded if the veteran
served between April 1, 1968, and July
31, 1969, in a unit that operated in or
near the Korean DMZ in an area in
which herbicides are known to have
been applied during that period.

* * * * *

Cross Reference: 38 CFR
3.307(a)(6)(iv).
(Authority: 38 U.S.C. 501, 1805, 1811, 1812,
1821, 1831, 1832, 1833, 1834, 5101, 5110,
5111, 5112)

17. Amend § 3.815 by revising the
authority citation at the end of the
section to read as follows:

§3.815 Monetary allowance under 38
U.S.C. chapter 18 for an individual with
disability from covered birth defects whose
biological mother is or was a Vietham
veteran; identification of covered birth
defects.

* * * * *

(Authority: 38 U.S.C. 501, 1811, 1812, 1813,
1814, 1815, 1816, 1831, 1832, 1833, 1834,
5101, 5110, 5111, 5112)

PART 17—MEDICAL

18. The authority citation for part 17
continues to read as follows:

Authority: 38 U.S.C. 501, 1721, and as
noted in specific sections.

19. Revise the undesignated center
heading preceding § 17.900 to read as
follows:

Health Care Benefits for Certain
Children of Vietnam Veterans and
Veterans with Covered Service in
Korea—Spina Bifida and Covered Birth
Defects

20. Amend § 17.900 by:

a. Adding in alphabetical order, the
definition of ‘“Veteran with covered
service in Korea”.

b. Revising the authority citation at
the end of the section.

The addition and revision read as
follows:

§17.900 Definitions.

* * * * *

Veteran with covered service in Korea
for purposes of spina bifida means the

same as defined at § 3.814(c)(2) of this
title.

* * * * *

(Authority: 38 U.S.C. 101(2), 1802—1803,
1811-1813, 1821, 1831)

21. Amend §17.901 by:

a. In paragraph (a), removing
“Vietnam veteran’s” and adding, in its
place, “Vietnam veteran or veteran with
covered service in Korea’s”, and by
removing ‘“with such health care as the
Secretary determines is needed by the
child for spina bifida” and adding, in its
place, “with health care as the Secretary
determines is needed”.

b. In paragraph (b), removing “spina
bifida or other covered birth defects”
and adding, in its place, “covered birth
defects (other than spina bifida)”.

c. In paragraph (d)(3), removing “300
S. Jackson Street. Denver, CO 80209
and adding, in its place, “3773 Cherry
Creek North Drive, Denver, CO 80246”.

d. Revising paragraph (d)(4) and the
authority citation at the end of the
section.

e. Revising the Note at the end of the
section.

The revisions read as follows:

§17.901 Provisions of Health care.

* * * * *

(d) * k%

(4) The mailing address of the Health
Administration Center for claims
submitted pursuant to either paragraph
(a) or (b) of this section is P.O. Box
469065, Denver, CO 80246—9065.

(Authority: 38 U.S.C. 101(2), 1802—1803,
1811-1813, 1831)

Note to § 17.901: Under this program,
beneficiaries with spina bifida will receive
comprehensive care through the Department
of Veterans Affairs. However, the health care
benefits available under this section to
children with other covered birth defects are
not comprehensive, and VA will furnish
them only health care services that are
related to their covered birth defects. With
respect to covered children suffering from
spina bifida, VA is the exclusive payer for
services paid under 17.900 through 17.905,
regardless of any third party insurer,
Medicare, Medicaid, health plan, or any
other plan or program providing health care
coverage. As to children with other covered
birth defects, any third party insurer,
Medicare, Medicaid, health plan, or any
other plan or program providing health care
coverage would be responsible according to
its provisions for payment for health care not
relating to the covered birth defects.

22. Amend §17.902 by:

a. In the first sentence of paragraph
(a), removing “‘benefits advisor” and
adding, in its place, “customer service
representative”.

b. In paragraph (a), removing the
second sentence and adding two new
sentences in its place.

c. Revising the authority citation at
the end of the section.
The revisions read as follows:

§17.902 Preauthorization.

(a) * * * Authorization will only be
given in spina bifida cases where there
is a demonstrated medical need. In
cases of other covered birth defects,
authorization will only be given where
there is a demonstrated medical need
related to the covered birth defects.

* % %

* * * * *

(Authority: 38 U.S.C. 101(2), 1802—1803,
1811-1813, 1831)

23. Amend § 17.903 by revising the
authority citation at the end of the
section to read as follows:

§17.903 Payment.

* * * * *

(Authority: 38 U.S.C. 101(2), 1802—1803,
1811-1813, 1831)
* * * * *

24. Amend § 17.904 by revising the
authority citation at the end of the
section to read as follows:

§17.904 Review and appeal process.

* * * * *

(Authority: 38 U.S.C. 101(2), 1802—1803,
1811-1813, 1831)

* * * * *

25. Amend § 17.905 by revising the
authority citation at the end of the
section to read as follows:

§17.905 Medical records.

* * * * *

(Authority: 38 U.S.C. 101(2), 1802—-1803,
1811-1813, 1831)

PART 21—VOCATIONAL
REHABILITATION AND EDUCATION

Subpart M—Vocational Training and
Rehabilitation for Certain Children of
Vietham Veterans and Veterans With
Covered Service in Korea—Spina
Bifida and Covered Birth Defects

26. The authority citation for part 21,
subpart M continues to read as follows:

Authority: 38 U.S.C. 101, 501, 512, 1151
note, ch. 18, 5112, and as noted in specific
sections.

27. Revise the heading of subpart M
as set forth above.

28. Amend §21.8010:

a. In paragraph (a), by adding in
alphabetical order, the definition of
“Veteran with covered service in
Korea”.

b. In paragraph (a) in the definition of
“Eligible child” by removing
“3.814(c)(2)” and adding, in its place,
3.814(c)(3)”.
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c. In the definition of “Spina bifida”
by removing ““§ 3.814(c)(3)”’, and
adding, in its place, “‘§ 3.814(c)(4)”.

d. Revising the authority citation for
paragraph (a).

e. Revising the authority citation for
paragraph (b).

The addition and revisions read as
follows:

§21.8010 Definitions and abbreviations.
(a) * % %
Veteran with covered service in Korea
means a veteran defined at § 3.814(c)(2)
of this title.

* * * * *

(Authority: 38 U.S.C. 101, 1802, 1804, 1811—
1812, 1814, 1821, 1831)

(b) * * *
(Authority: 38 U.S.C. 1804, 1811, 1814, 1831)

29. Amend §21.8012 by:

a. Revising the section heading.

b. Revising the authority citation at
the end of the section.

The revisions read as follows:

§21.8012 Vocational training program for
certain children of Vietnam veterans and
veterans with covered service in Korea—
spina bifida and covered birth defects.

* * * * *

(Authority: 38 U.S.C. 1804, 1812, 1814, 1821)

30. Amend § 21.8014 by:

a. In paragraph (a), removing
“Vietnam veteran”, and adding, in its
place, “Vietnam veteran or veteran with
covered service in Korea”.

b. In paragraph (a)(2), removing
“Vietnam veteran’s”, and adding, in its
place, “Vietnam veteran or veteran with
covered service in Korea’s”.

c. Revising the authority citation for
paragraph (a).

d. Revising the authority citation for
paragraph (b).

The revisions read as follows:

§21.8014 Application.
(a] * % %

(Authority: 38 U.S.C. 1804(a), 1821, 1832,
5101

(b]* * ok

(Authority: 38 U.S.C. 1804, 1811, 1811 note,
1812, 1814, 1831)

31. Amend § 21.8016 by revising the
authority citation for paragraphs (a), (b),
and (d) to read as follows:

§21.8016 Nonduplication of benefits.

(a) * x %

(Authority: 38 U.S.C. 1804(e)(1), 1814, 1834)

(b) * *x %

(Authority: 38 U.S.C. 1804(e)(1), 1814, 1834)
* * * * *

(d) * *x %

(Authority: 38 U.S.C. 1804, 1814, 1834)

32. Amend § 21.8022(b) by revising
the authority citation at the end of the
paragraph to read as follows:

§21.8022 Entry and reentry.

* * * * *
(b) * * %
(Authority: 38 U.S.C. 1804, 1814, 1832)

[FR Doc. E9—17035 Filed 7-23-09; 8:45 am]
BILLING CODE 8320-01-P
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DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

Agency Information Collection
Activities: Proposed Collection;
Comment Request—Information
Collection for the Summer Food
Service Program

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice invites the general public and
other public agencies to comment on a
proposed information collection for the
Summer Food Service Program (SFSP).
Pursuant to Section 13 of the Richard B.
Russell National School Lunch Act
(NSLA), the SFSP provides assistance to
States to initiate and maintain nonprofit
food service programs for needy
children during the summer months and
at other approved times. Subsection (m)
of the statute directs States and service
institutions participating in the SFSP to
keep accounts and records necessary to
enable the Secretary to determine
whether there has been compliance with
this section and the SFSP regulations.
This information collection concerns
the efforts required of States and service
institutions to comply with the
Secretary’s requests for information.
This proposed collection is a revision of
the currently approved collection for the
SFSP.

DATES: Written comments must be
submitted by September 22, 2009.
ADDRESSES: Comments are invited on:
(a) Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of the burden of the proposed collection
of information, including the validity of
the methodology and assumptions used;

(c) ways to enhance the quality, utility
and clarity of the information to be
collected; and (d) ways to minimize the
burden of collection of information on
those who are to respond, including
through the use of appropriate
automated, electronic, mechanical or
other technological collection
techniques or other forms of information
technology. Comments maybe sent to:
Mrs. Lynn Rodgers-Kuperman, Chief,
Program Analysis and Monitoring
Branch, Child Nutrition Division, Food
and Nutrition Service (FNS), U.S.
Department of Agriculture, 3101 Park
Center Drive, Room 638, Alexandria,
Virginia 22302. Comments will also be
accepted through the Federal
eRulemaking Portal. Go to http://
www.regulations.gov, and follow the
online instructions for submitting
comments electronically.

All written comment(s) will be open
for public inspection at the office of the
Food and Nutrition Service during
regular business hours (8:30 a.m. to 5
p-m., Monday through Friday) at 3101
Park Center Drive, Room 640,
Alexandria, Virginia 22302.

All responses to this notice will be
summarized and included in the request
for OMB approval, and will become a
matter of public record.

FOR FURTHER INFORMATION CONTACT: Mrs.
Lynn Rodgers-Kuperman at (703) 305—
2590.

SUPPLEMENTARY INFORMATION:

Title: Summer Food Service Program.

OMB Number: 0584—0280.

Expiration Date: January 31, 2010.

Type of Request: Revision of a
currently approved collection.

Abstract: Section 13 of the NSLA, as
amended, 42 U.S.C. 1761, authorizes the
Summer Food Service Program to
provide assistance to States to initiate
and maintain nonprofit food service
programs for needy children during the
summer months and at other approved
times. The purpose of this submission to
OMB is to obtain approval to continue
the discussed information collection.
States and service institutions
participating in the SFSP will submit to
FNS account and record information
reflecting their efforts to comply with
statutory and regulatory Program
requirements.

Respondents: The respondents are
state agencies and not-for-profit
institutions.

Estimated Number of Respondents: 53
State agencies, 3,842 sponsors, and
32,697 camps.

Estimated Total Annual Responses:
20.

Estimated Hours per Response: 1.

Estimated Annual Burden Hours:
731,840.

Dated: July 16, 2009.

Julia Paradis,

Administrator, Food and Nutrition Service.
[FR Doc. E9-17719 Filed 7-23-09; 8:45 am]
BILLING CODE 3410-30-P

DEPARTMENT OF AGRICULTURE
Rural Business-Cooperative Service

American Recovery and Reinvestment
Act of 2009 Business and Industry
Guaranteed Loan Program

AGENCY: Rural Business-Cooperative
Service, USDA.

ACTION: Notice.

SUMMARY: The Rural Development
Business and Cooperative Programs are
administered through USDA (“‘the
Agency”’). This Notice announces the
availability of stimulus assistance
provided pursuant to Title 1 of Division
A of the American Recovery and
Reinvestment Act of 2009 (Recovery
Act) (Pub. L. 111-5).

DATES: Applications will be accepted
until September 15, 2010, or until funds
are expended. Program funding expires
September 30, 2010.

The comment period for information
collection under the Paperwork
Reduction Act of 1995 continues
through September 22, 2009. Comments
on the paperwork burden must be
received by this date to be assured of
consideration.

ADDRESSES: If you wish to apply for
assistance or are in need of further
information, contact the USDA Rural
Development State Office in the State
where your project is located. A list of
USDA Rural Development State Offices
is available at http://
www.rurdev.usda.gov.

FOR FURTHER INFORMATION CONTACT: Mr.
Rick Bonnet, Rural Development,
Business Programs, U.S. Department of
Agriculture, 1400 Independence
Avenue, SW., Stop 3221, Washington,
DC 20250-3221; e-mail:
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Rick.Bonnet@wdc.usda.gov; telephone
(202) 720-1804.
SUPPLEMENTARY INFORMATION:

Administrative Procedure Act
Statement

This Notice is being issued without
advance rulemaking or public comment.
The Administrative Procedure Act
(“APA”, 5 U.S.C. 553), has several
exemptions to rulemaking requirements.
Among them is an exemption for
matters relating to Federal benefits, but
under the provisions of the ““Statement
of Policy of the Secretary of Agriculture
effective July 24, 1971,” issued by
Secretary Hardin in 1971 (36 FR 13804
(the “Hardin Memorandum’’), the
Department will normally engage in
rulemaking related to Federal benefits
despite that exemption. However, the
Hardin Memorandum does not waive
certain other APA-contained
exemptions, in particular the “good
cause” exemption found at 5 U.S.C.
553(b)(3)(B), which allows effective
government action without rulemaking
procedures where withholding the
action would be “impracticable,
unnecessary, or contrary to the public
interest.” The Hardin memorandum
specifically provides for the use of the
“good cause” exemption, albeit
sparingly, when a substantial basis for
so doing exists, and where, as will be
described more fully below, that
substantial basis is explained.

USDA has determined, consistent
with the APA and the Hardin
Memorandum, that making Recovery
Act funds available under the Business
and Industry (B&I) Guaranteed Loan
Program as soon as possible is in the
public interest. Withholding this Notice
to provide for public notice and
comment would unduly delay the
provision of benefits associated with the
provision of the Recovery Act funds and
be contrary to the public interest.
Should the actual practice of the
program produce reasons for program
modifications those modifications can
be brought to the attention of the
Department and changes made in the
future rulemaking process.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995, Rural
Development is requesting comments
from all interested individuals and
organizations on a new information
collection for the provision of Recovery
Act funds under the B&I Guaranteed
Loan program. The information
collection activities associated with this
Notice have been submitted under the
emergency processing procedures of the
Paperwork Reduction Act (PRA) of

1995. As discussed above in the APA
section, USDA believes that there is
good cause to forgo any delay associated
with the opportunity for advance public
comment. However, in accordance with
the requirements of the PRA, USDA
Rural Development will ultimately seek
standard OMB approval of the reporting
requirements contained in this Notice
and hereby opens a 60-day public
comment period regarding the
information collection activities
contained in this Notice.

Copies of all forms, regulations, and
instructions referenced in this NOFA
may be obtained from Rural
Development. Data furnished by the
applicants will be used to determine
eligibility for program benefits.
Furnishing the data is voluntary;
however, the failure to provide data
could result in program benefits being
withheld or denied.

Title: Business and Industry
Guaranteed Loan Program American
Recovery and Reinvestment Act of 2009.

OMB Control Number: New.

Type of Request: New collection.

Abstract: Under this Notice, the
Agency is making available Recovery
Act funds for the B&I Guaranteed Loan
Program. In order to appropriately use
these funds for guaranteeing B&I loans,
it is necessary to obtain information on
rural areas experiencing persistent
poverty, outmigration, high
unemployment, and under-served and
under-represented groups and areas,
which are among those areas hardest hit
by the current economic crisis.

The majority of proposed information
collection activities associated with this
Notice will be essentially the same as
the currently approved Business and
Industry (B&I) Guaranteed Loan
Program collection, OMB Number:
0570-0017, with the exception of
certain requirements associated with the
definition of quality of jobs, such as:

¢ To document that the business
qualifies under the Work Opportunity
Tax Credit Program authorized by the
Small Business and Work Opportunity
Tax Act of 2007, lenders must obtain
from the borrower a copy of the
certification from the appropriate State
workforce agency.

¢ To document that the business
offers a healthcare benefits package to
all employees, with at least 50 percent
of the premium paid by the employer,
the lender must obtain from the
borrower a copy of Internal Revenue
Service, Department of Labor Form 5500
(Annual Return/Report of Employee
Benefit Plan) and provide a written
certification that the employer pays at
least 50 percent of the premiums. The
collection of information is vital to the

Agency to make wise decisions
regarding the eligibility of applicants for
B&I Guaranteed Loans that are
guaranteed using Recovery Act funds in
order to ensure compliance with the
provisions of this Notice. In summary,
this collection of information is
necessary in order to appropriately use
Recovery Act funds for guaranteeing B&I
loans. Further, other than the
information collections associated with
the general requirements of the
Recovery Act, the vast majority of these
collections are currently being made
with respect to the current B&I program.
The focus of the new collections
concerns requirements of the definition
of quality of jobs.

The following estimates are for $1.7
billion of Recovery Act funds available
to the B&I Guaranteed Loan Program.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 1.6 hours per
response.

Respondents: Rural businesses.

Estimated Number of Respondents:
700.

Estimated Number of Responses per
Respondent: 22.4.

Estimated Number of Responses:
15,703.

Estimated Total Annual Burden
(hours) on Respondents: 25,409.

Copies of this information collection
can be obtained from Cheryl Thompson,
Regulations and Paperwork
Management Branch, at (202) 692—0043.

Comments

Comments are invited regarding: (a)
Whether the proposed collection of
information is necessary for the proper
performance of the functions of Rural
Development, including whether the
information will have practical utility;
(b) the accuracy of Rural Development’s
estimate of the burden of the proposed
collection of information including the
validity of the methodology and
assumptions used; (c) ways to enhance
the quality, utility and clarity of the
information to be collected; and (d)
ways to minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.
Comments may be sent to Cheryl
Thompson, Regulations and
Management Branch, Support Services
Division, U.S. Department of
Agriculture, Rural Development, STOP
0742, 1400 Independence Ave. SW.,
Washington, DC 20250. All responses to
this Notice will be summarized and
included in the request for OMB
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approval. All comments will also be a
matter of public record.

Overview Information

Federal Agency Name. Rural
Development, Rural Business-
Cooperative Service.

Funding Opportunity Title. Business
and Industry Guaranteed Loan Program.

Announcement Type. Initial
announcement.

Catalog of Federal Domestic
Assistance (CFDA) Number. The CFDA
number assigned to the American
Recovery and Reinvestment Act funds
for the Business and Industry
Guaranteed Loan program is 10.782.

DATES. Applications will be accepted
until September 15, 2010, or until funds
are expended. Program funding expires
September 30, 2010.

ADDRESSES. If you wish to apply for
assistance or are in need of further
information, contact the USDA Rural
Development State office in the State
where your project is located. A list of
USDA Rural Development state offices
is available at: http://
www.rurdev.usda.gov.

I. Funding Opportunity Description

A. Purpose. This Notice is issued
pursuant to the recently passed
American Recovery and Reinvestment
Act of 2009. The Recovery Act provides
for additional funds to the Agency for
use under the B&I Guaranteed Loan
Program. With this Notice, the Agency
is announcing the availability of
funding through the B&I Guaranteed
Loan program for eligible projects.

The provisions in this Notice apply
only to the award of Recovery Act funds
made available to the B&I Guaranteed
Loan Program pursuant to this Notice.
These provisions do not apply to loans
funded under the Omnibus
Appropriations Act of 2009 or the
Consolidated Security, Disaster
Assistance, and Continuing
Appropriations Act of 2009.

B. Statutory Authority. This program
is authorized under the American
Recovery and Reinvestment Act of 2009
(Pub. L. 111-5).

C. Definitions. The following
definitions are applicable to this Notice.
High unemployment. Any area that
has an unemployment rate that is 125

percent of the nationwide rate or
greater.

Outmigration. Any area of long-term
population decline and job deterioration
based on reliable statistical data.
Population loss, particularly that which
results in loss of jobs, can result from a
lower rate of births than deaths and
prolonged movement from a place of

origin to another location. Outmigration
of jobs is the result of traditional jobs
not being replaced by new types of jobs.
Communities that experience seasonal
fluctuations due to tourism will not be
considered under this definition. The
Agency will use data from the 1980,
1990, and 2000 decennial census to
determine if outmigration occurred.

Persistent poverty. Any county that
has had 20 percent or more of its
population living in poverty over the
past 30 years, as measured by the 1980,
1990, and 2000 decennial census.

Quality jobs. This relates to the
quality of the jobs provided by the
borrower. For the purposes of this
Notice, a quality job is one which:

(i) Pays wages that average at least 125
percent of the Federal minimum wage;

or

(ii) Qualifies under the Work
Opportunity Tax Credit Program
authorized by the Small Business and
Work Opportunity Tax Act of 2007; or

(iii) Offers healthcare package to all
employees, with at least 50 percent of
the premium paid by the employer for
employees.

Under-served groups and under-
represented areas. Any geographic area
and population group that has not
historically received the benefits of the
B&I program as compared to other areas
and groups.

In implementing this definition, State
Office Program officials will:

o Analyze their State loan
participation data;

e Determine group or groups who
typically have not participated in
Agency Programs in the areas that are
under-served and under-represented (no
loans in areas that have need for the
benefits of the loans); and

e Determine where projects have been
funded and give priority to projects that
could be located in areas of greatest
need based on the data analysis (under-
served groups and under-represented
areas).

Under-served groups and under-
represented areas generally concern a
“protected class.” Protected class, a
term used in Civil Rights anti-
discrimination law, describes groups of
people who historically have been
treated differently because of their race,
color, gender or national origin and are
now protected from discrimination and
harassment.

Civil Rights laws cover individuals’
Ethnicity—Hispanic or Latino or non-
Hispanic; and Race—American Indians
and Alaska Natives, Asian, Black or
African American, Native Hawaiians
and Pacific Islanders and White.

Racial and ethnic disparities exist in
providing Federal assistance through

administration of program funds.
Statistics show people of the “protected
class” have not participated to the level
of non-minority participants. To become
more transparent and to be proactive in
the elimination of disparity, we embrace
enhanced program outreach, education,
and technical assistance to under-served
areas and groups to eliminate
disparities. State Program Officials will
develop and implement a meaningful
outreach plan to assist in eliminating
disparity in the delivery of programs to
the under-served and under-represented
area.

D. Implementation of Recovery Act
provisions. Consistent with the
purposes of the Recovery Act, the
Agency has determined that the most
effective use of these program funds is
to target them to encourage the creation
or retention of quality jobs through the
extension of business credit in those
rural areas of greatest need, most
difficult to reach, and among those areas
hardest hit by the current economic
crisis.

In determining the type of incentives
that participating lenders would need to
generate quality loans in these critical
rural areas, the Agency considered
adjustments to several features of the
B&I program over which we have
control, including the percentage of
guarantee, annual renewal fee, and
guarantee fee; without compromising
Agency underwriting standards.

As a result, the Agency decided to
provide for up to 90 percent guarantees
to all Recovery Act funded loans that
score at least 55 priority points under
the Agency priority scoring criteria in 7
CFR 4279.155. In addition, the Agency
decided to reduce the guarantee fee to
1 percent and eliminate the annual
renewal fee for all B&I Recovery Act
funded loans.

The Agency is not proposing changes
of the requirements currently reflected
in its B&I program regulations, regarding
the circumstances under which it will
offer a 90 percent guarantee. Rather, it
is utilizing certain existing program
features to encourage economic
stimulus in those rural areas
experiencing persistent poverty,
outmigration, high unemployment, and
under-served and under-represented
groups and areas, which are among
those areas hardest hit by the current
economic crisis. In determining whether
a Recovery Act loan applicant will be
eligible for up to a 90 percent guarantee,
it will be evaluated based on the current
B&I regulations at §4279.155, consistent
with the guidance provided in OMB
Circular A-129.



36652

Federal Register/Vol. 74, No. 141/Friday, July 24, 2009/ Notices

II. Funding Information

A. Available funds. The Recovery Act
provides $126,100,000 in budgetary
authority for this program through
September 30, 2010, to support loan
guarantees based on credit subsidy
scoring that is yet to be determined. The
available program level under this
Notice is $1.7 billion that shall be
available to support loan guarantees
until September 30, 2010.

B. Funding limitations. The Agency
will distribute Recovery Act funds on a
first-come-first-served basis. Ten
percent of Recovery Act funds will be
allocated for businesses located in
persistent poverty counties, as provided
for in the Recovery Act.

III. Program Provisions Specific to
Guaranteed Loans

Seeking Recovery Act Funds

This section of the Notice identifies
provisions specific to guaranteed loans
applications seeking Recovery Act
funds. Unless otherwise indicated, these
provisions are in addition to those in 7
CFR part 4279, subparts A and B.

A. Scoring applications. When
awarding administrator points under 7
CFR 4279.155(b)(6), State Directors and
the Administrator will award their
points to an application only if the
proposed project will provide quality
jobs and meets at least one of the
demographic criteria (outmigration,
high unemployment, under-served/
under-represented areas and groups,
and persistent poverty counties).

B. Guarantee fee. Notwithstanding the
provisions of 7 CFR 4279.107(a), the
guarantee fee for Recovery Act funded
guaranteed loans shall be one (1)
percent.

C. Annual renewal fee. The annual
renewal fee specified in 7 CFR
4279.107(b) does not apply to Recovery
Act funded guaranteed loans.

D. Ineligible purposes.
Notwithstanding the provisions of 7
CFR 4279.113, the following purposes
are ineligible for Recovery Act funded
guaranteed loans:

(1) Zoos;

(2) Aquariums;

(3) Convenience stores, unless the
store provides quality jobs and sells or
will sell E85 fuel upon completion of
the project;

(4) Pools;

(5) Water parks;

(6) Hotels/motels and other facilities
that have pools or water parks;

(7) Golf courses;

(8) Casinos or other gambling
establishments; and

(9) Museums.

E. Percent guarantee.
Notwithstanding the criteria specified in

7 CFR 4279.119(b), applications that
score at least 55 points using the B&I
scoring criteria in 7 CFR 4279.155 are
eligible for up to a 90-percent guarantee
as provided in 7 CFR 4279.119(b).

IV. Nondiscrimination Statement

USDA prohibits discrimination in all
its programs and activities on the basis
of race, color, national origin, age,
disability and, where applicable, sex,
marital status, familial status, parental
status, religion, sexual orientation,
genetic information, political beliefs,
reprisal, or because all or part of an
individual’s income is derived from any
public assistance program. (Not all
prohibited bases apply to all programs.)
Persons with disabilities who require
alternative means for communication of
program information (Braille, large
print, audiotape, etc.) should contact
USDA’s TARGET Center at (202) 720—
2600 (voice and TTY). To file a
complaint of discrimination, write to
USDA, Director, Office of Adjudication
and Compliance, 1400 Independence
Avenue, SW., Washington, DC 20250—
9410, or call (866) 632—9992 (voice), or
(202) 401-0216 (TDD).

V. Civil Rights Compliance
Requirements

All awards are subject to the equal
opportunity and nondiscriminatory
requirements in accordance with the
Equal Credit Opportunity Act, 7 CFR
15d, conducted programs by USDA and
RD Instructions 7 CFR part 1901-E.

VI. Wage-Rate Requirements

All laborers and mechanics employed
by contractors and subcontractors on
projects funded directly by or assisted
in whole or in part by and through the
Federal Government pursuant to the
Recovery Act shall be paid wages at
rates not less than those prevailing on
projects of a character similar in the
locality as determined by the Secretary
of Labor in accordance with subchapter
IV of chapter 31 of 40 U.S.C. In this
regard, the award will contain the
following provision:

Wage Rate Requirements Under Section
1606 of the American Recovery and
Reinvestment Act, 2009

(a) Section 1606 of the Recovery Act
requires that all laborers and mechanics
employed by contractors and
subcontractors on projects funded
directly by or assisted in whole or in
part by and through the Federal
Government pursuant to the Recovery
Act shall be paid wages at rates not less
than those prevailing on projects of a
character similar in the locality as
determined by the Secretary of Labor in

accordance with subchapter IV of
chapter 31 of 40 U.S.C.

Pursuant to Reorganization Plan No.
14 and the Copeland Act, 40 U.S.C.
3145, the Department of Labor has
issued regulations at 29 CFR parts 1, 3,
and 5 to implement the Davis-Bacon
and related Acts. Regulations in 29 CFR
5.5 instruct agencies concerning
application of the standard Davis-Bacon
contract clauses set forth in that section.
Federal agencies providing grants,
cooperative agreements, and loans
under the Recovery Act shall ensure
that the standard Davis-Bacon contract
clauses found in 29 CFR 5.5(a) are
incorporated in any resultant covered
contracts that are in excess of $2,000 for
construction, alteration and/or repair
(including painting and decorating).
Projects exceeding $100,000 must also
incorporate requirements of 29 CFR
5.5(b).

(b) For additional guidance on the
wage rate requirements of section 1606,
contact your awarding agency.
Recipients of grants, cooperative
agreements and loans should direct
their initial inquiries concerning the
application of Davis-Bacon
requirements to a particular federally
assisted project to the Federal agency
funding the project. The Secretary of
Labor retains final coverage authority
under Reorganization Plan No. 14.

VII. National Environmental Policy Act
of 1969

Implementation of the Recovery Act
will utilize existing environmental
review compliance requirements in
accordance with its statutory and
regulatory obligations. The Agency’s
respective environmental policies and
procedures are codified in 7 CFR part
1940, subpart G. All relevant
environmental compliance requirements
are integrated in the above regulations,
including the National Environmental
Policy Act, National Historic
Preservation Act and Endangered
Species Act compliance processes.

All program applicants are required to
integrate environmental factors, along
with other technical and financial
considerations, into early project
planning and design. The
environmental review process must be
completed, including all public notice
requirements prior to funding any
proposals.

VIII. Accountability and Transparency
and Responsibility for Informing Sub-
Recipients

Recipients and their sub-recipients
must maintain current registrations in
the Central Contractor Registration
(http://www.ccr.gov) at all times for
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which they have active Federal awards
funded with Recovery Act funds.

All awards will contain the following

tracking and documenting requirements:

Recovery Act Transactions Listed in
Schedule of Expenditures of Federal
Awards and Recipient Responsibilities
for Informing Sub-Recipients

(a) To maximize the transparency and
accountability of funds authorized
under the Recovery Act as required by
Congress and in accordance with 2 CFR
215, subpart 21 and OMB Circular
A-102 Common Rules provisions,
recipients agree to maintain records that
identify adequately the source and
application of Recovery Act funds.

(b) For recipients covered by the
Single Audit Act Amendments of 1996
and OMB Circular A-133, “Audits of
States, Local Governments, and Non-
Profit Organizations,” recipients agree
to separately identify the expenditures
for Federal awards under the Recovery
Act on the Schedule of Expenditures of
Federal Awards (SEFA) and the Data
Collection Form (SF-SAC) required by
OMB Circular A-133. This shall be
accomplished by identifying
expenditures for Federal awards made
under the Recovery Act separately on
the SEFA, and as separate rows under
Item 9 of part Il on the SF-SAC by
CFDA number, and inclusion of the
prefix “ARRA” in identifying the name
of the Federal program on the SEFA and
as the first characters in Item 9d of part
III on the SF-SAC.

(c) Recipients agree to separately
identify to each sub-recipient, and
document at the time of sub-award and
at the time of disbursement of funds, the
Federal award number, CFDA number,
and amount of Recovery Act funds.
When a recipient awards Recovery Act
funds for an existing program, the
information furnished to sub-recipients
shall distinguish the sub-awards of
incremental Recovery Act funds from
regular sub-awards under the existing
program.

(d) Recipients agree to require their
sub-recipients to include their SEFA
information to specifically identify
Recovery Act funding similar to the
requirements for the recipient SEFA
described above. This information is
needed to allow the recipient to
properly monitor sub-recipient
expenditure of Recovery Act funds as
well as oversight by the Federal
awarding agencies, Offices of Inspector
General and the Government
Accountability Office.

Certifications Pursuant to Section 1511
of the Recovery Act

With respect to these funds made
available to State or local governments
for infrastructure investments, the
Governor, mayor, or other chief
executive, as appropriate, shall certify
that the infrastructure investment has
received the full review and vetting
required by law and that the chief
executive accepts responsibility that the
infrastructure investment is an
appropriate use of taxpayer dollars.
Such certification shall include a
description of the investment, the
estimated total cost, and the amount of
these funds to be used, and shall be
posted on http://www.recovery.gov. A
State or local agency may not receive
infrastructure investment funding from
funds made available in the Recovery
Act unless this certification is made and
posted.

IX. Set Aside

Ten (10) percent of funding shall be
allocated to assist businesses in
persistent poverty counties.

X. Whistleblower Protection

Each recipient or sub-recipient
awarded funds made available under
the Recovery Act shall promptly refer to
the USDA Office of Inspector General,
any credible evidence that a principal,
employee, agent, contractor, sub-
recipient, subcontractor, or other person
has submitted a false claim under the
False Claims Act or has committed a
criminal or civil violation of laws
pertaining to fraud, conflict of interest,
bribery, gratuity, or similar misconduct
involving those funds.

Section 1553(a) of the Recovery Act
Provides Protection for Whistleblowers

Prohibition of Reprisals—An
employee of any non-Federal employer
receiving covered funds may not be
discharged, demoted, or otherwise
discriminated against as a reprisal for
disclosing, including a disclosure made
in the ordinary course of an employee’s
duties, to the Board, an inspector
general, the Comptroller General, a
member of Congress, a State or Federal
regulatory or law enforcement agency, a
person with supervisory authority over
the employee (or such other person
working for the employer who has the
authority to investigate, discover, or
terminate misconduct), a court or grand
jury, the head of a Federal agency, or
their representatives, information that
the employee reasonably believes is
evidence of—

(1) Gross mismanagement of an
agency contract or grant relating to
covered funds;

(2) A gross waste of covered funds;

(3) A substantial and specific danger
to public health or safety related to the
implementation or use of covered funds;

(4) An abuse of authority related to
the implementation or use of covered
funds; or

(5) A violation of law, rule, or
regulation related to an agency contract
(including the competition for or
negotiation of a contract) or grant,
awarded or issued relating to covered
funds.

XI. Buy American

None of the funds made available by
the Recovery Act may be used for a
project for the construction, alteration,
maintenance, or repair of a public
building or public work unless all of the
iron, steel and manufactured goods used
in the project are produced in the
United States or unless USDA Rural
Development waives the application of
this provision. (Sec. 1605)

(a) If the applicant’s requested use of
Recovery Act funds involves the
construction, alteration, maintenance, or
repair of a public building or public
work, and does not involve iron, steel,
and or manufactured goods covered
under international agreements, the
following is applicable:

Notice of Required Use of American,
Iron, Steel, and Manufactured Goods—
Section 1605 of the American Recovery
and Reinvestment Act, 2009

(1) Definitions. Manufactured good,
public building and public work, and
steel, as used in this Notice, are defined
in 2 CFR 176.140.

(2) Requests for determinations of
inapplicability. A prospective applicant
requesting a determination regarding the
inapplicability of section 1605 of the
American Recovery and Reinvestment
Act of 2009 (Pub. L. 111-5) should
submit the request to the award official
in time to allow a determination before
submission of applications or proposals.
The prospective applicant shall include
the information and applicable
supporting data required by 2 CFR
176.140(c) and (d) in the request. If an
applicant has not requested a
determination regarding the
inapplicability of section 1605 of the
Recovery Act before submitting its
application or proposal, or has not
received a response to a previous
request, the applicant shall include the
information and supporting data in the
application or proposal.

(3) Exceptions. Section 1605 of the
Recovery Act may apply to project-
specific exceptions. When one of the
following exceptions applies, the loan
approval official may allow the loan,
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grant, or loan guarantee recipient to use
foreign iron, steel, or manufactured
goods in a given project. Project specific
exceptions may not be used unless
requested by the applicant, approved by
the Agency, and published in the
Federal Register as noted below.

Justifications: Any exception must be
based on one of the following three
justifications:

e Non-availability. Iron, steel, or
relevant manufactured goods are not
produced or manufactured in sufficient
and reasonably available commercial
quantities of a satisfactory quality.

e Unreasonable cost. The cost of
domestic iron, steel, or relevant
manufactured goods will increase the
cost of the overall project by more than
25%.

e Public interest. The application of
these restrictions would be inconsistent
with the public interest.

(4) International Agreements. Section
1605(d) does not apply to
implementation of the Buy American
provisions in Recovery Act for USDA,
Rural Development programs.

Dated: July 17, 2009.
Judith A. Canales,

Administrator, Rural Business-Cooperative
Service.

[FR Doc. E9-17600 Filed 7—23-09; 8:45 am]
BILLING CODE 3410-XY-P

DEPARTMENT OF AGRICULTURE
Forest Service

Shasta-Trinity National Forest,
California; Harris Vegetation
Management Project

AGENCY: Forest Service, USDA.

ACTION: Notice of intent to prepare an
environmental impact statement.

SUMMARY: The Shasta-Trinity National
Forest proposes to improve forest health
and restore fire-adapted ecosystem
characteristics on approximately 3,000
acres of National Forest System Lands
in and adjacent to the Harris Mountain
Late-Successional Reserve. Ground and
ladder fuels would be reduced. In
addition, forested stands would be
thinned to yield a fire-resilient forest
where periodic low-intensity surface
fires can be safely reintroduced.
Selective removal of trees is proposed to
produce forested areas dominated by
fire-resilient tree species with
sustainable densities and to exhibit
stand structure that provides habitat for
late-seral dependent species. Reducing
overcrowded conditions will enhance
tree survival from insects, drought and
disease, and natural disturbance. Trees

to be removed would generally be
smaller in size than trees retained;
renewable by-products including
commercial sawtimber and energy from
biomass are expected. Dying and
diseased mature lodgepole stands
within the project area would be
regenerated through the removal of most
overstory trees. Aspen and oak
hardwood trees species will be retained.
Removal of conifers competing with
existing aspen and oak hardwood trees
will enhance the overall diversity of
forest stands. Surface and ladder fuel
loads will be reduced through removal
of brush and small-diameter trees in the
forest understory and by underburning.
Proposed road reconstruction, closure
and decommissioning will aid in
restoration of drainage patterns and
sediment regimes supporting aquatic
systems. The project is located in
Siskiyou County within portions of
T41N, R1E, section 1; T42N R1E section
36; T42N R2E sections 17-21 and 28—
36; and T41N R2E sections 1-6 and 9
Mt. Diablo Meridian.

DATES: Comments concerning the scope
of the analysis must be received no later
than 30 days after the publication of this
notice in the Federal Register. The draft
environmental impact statement is
expected in April 2010 and the final
environmental impact statement is
expected in September 2010.

ADDRESSES: Send written comments to
District Ranger Priscila S. Franco,
Shasta-McCloud Management Unit, 204
W. Alma St., Mt. Shasta, California
96067. Electronic comments can be sent
via e-mail to: comments-
pacificsouthwest-shasta-trinity-
mtshasta-mccloud@fs.fed.us.

Comments received in response to
this solicitation, including names and
addresses of those who comment, will
be part of the public record for this
proposed action. Comments submitted
anonymously will be accepted and
considered; however, anonymous
comments will not provide the
respondent with standing to participate
in subsequent administrative review or
judicial review.

FOR FURTHER INFORMATION CONTACT: John
Natvig, P.O. Box 688, Hot Springs, SD
57747, telephone (605) 745-3253, e-mail
jnatvig@fs.fed.us.

Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8 a.m. and 8 p.m., Eastern
Time, Monday through Friday.

SUPPLEMENTARY INFORMATION:

Purpose and Need for Action

The purpose of the proposed action is
to improve forest health and growth,
protect and enhance conditions of late-
successional forest ecosystems and
reduce fuel loading. The 9,100 acre
project area falls within lands identified
by the Shasta-Trinity Land and
Resource Management Plan (Forest
Plan) as Matrix (76 percent) and Late-
Successional Reserve (24 percent).
Forest stands are overcrowded resulting
in competition for water, nutrients and
sunlight—conditions which increase the
risk of insect infestation. Lodgepole
pine stands in the project area are
overmature and infected with disease.
The overstory trees are dying and new
trees are becoming established;
however, disease is spreading from the
overstory to the new stand. Natural
disturbances, such as wildfire that
released aspen and oak hardwoods,
have been suppressed over the last 60
years; hardwoods are in decline as a
result. Conifer species dominate the
overstory canopy and out-compete
aspen and oak hardwoods for available
sunlight and other site resources. Late-
Successional Reserves are allocated by
the Forest Plan to provide late-
successional and old-growth forest;
however, less than one percent of this
reserve is currently providing such
habitat (Shasta-Trinity National Forest
Wide Late-Successional Reserve
Assessment, 1999). Dense forest
conditions delay the development of
early seral to mid-successional
conditions and mid-successional to late-
successional stands. Dense understory
trees coupled with an accumulation of
surface fuels increases the chances of a
wildfire reaching the overstory canopy,
yielding the potential for stand
replacement. The proposed action is
also designed to provide for proper
drainage of system roads to minimize
surface erosion. It will also ensure that
culverts in the area are fully functional
and of proper size to facilitate area
drainage and prevent erosion-causing
water flow over the surface of the road.
There are approximately two miles of
unclassified and Forest System roads in
the project area that are unnecessary for
long term management; the proposed
action would decommission these road
segments.

Proposed Action

The proposed action includes: (1)
Thinning in mixed conifer stands; (2)
lodgepole pine regeneration harvest; (3)
enhancement and retention of
hardwood species; (4) fuel treatments;
(5) road reconstruction; and (6) road
decommissioning.
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Activities included in this proposal
would result in:

(a) Approximately 1,650 acres would
be thinned by removing understory and
midstory trees to improve stand health,
growth and resistance to insect and
disease;

(b) Approximately 400 acres of
overstocked stands within the Harris
Mountain Late Successional Reserve
would be thinned by removing
primarily understory and midstory trees
to promote the growth of large diameter
trees, improve stand health and reduce
ladder fuels. Thinning treatments would
retain 10 percent or more of the stand
in unthinned patches and up to 15
percent of the stand would be in heavily
thinned patches or openings up to a
acre in size for stand diversity;

(c) Approximately 260 acres of
overstocked and diseased lodgepole
pine stands would be regenerated by
harvesting most overstory trees. A
minimum of 15 percent of the overstory
would remain. A new stand would be
established through natural regeneration
and targeted planting;

(d) Oak trees within harvest units and
one aspen stand of approximately 20
acres would be released by removing
conifers;

(e) Forest fuels would be reduced by
thinning to decrease understory and
mid-story stocking on a total of
approximately 2,050 acres. Following
harvest, approximately 320 acres of
heavy surface fuels would be machine-
piled and burned. Underburning some
areas with a relatively cool surface fire
would reduce surface fuel loading.
Following thinning, 660 acres would be
underburned and prescribed fire would
reduce fuels on 620 acres outside
harvest units;

(f) Salvage harvest within the Harris
Mountain Late-Successional Reserve
would reduce fuel loading on 30 acres;

(g) Road management would decrease
the open-road density by
decommissioning approximately V-
mile of Forest System road and 1V-
miles of unclassified roads. Erosion of
existing roads would be decreased
through improved road drainage, culvert
replacement and surfacing roads with
rock.

Forest thinning and fuels reduction
would be accomplished primarily
through commercial harvest. Harvest
operations would yield sawtimber and
chip products. Trees would be felled,
removed and processed with
mechanized equipment. Harvested trees
would be transported from the stump to
central landing areas adjacent to roads
where they would be limbed and
processed into sawtimber logs or chips.

Responsible Official

J. Sharon Heywood, Forest
Supervisor, Shasta-Trinity National
Forest.

Nature of Decision To Be Made

The Forest Supervisor will decide
whether to implement the proposed
action, take an alternative action that
meets the purpose and need or take no
action.

Scoping Process

This notice of intent initiates the
scoping process, which guides the
development of the environmental
impact statement. The project is
included in the Shasta-Trinity National
Forest’s quarterly schedule of proposed
actions (SOPA). Information on the
proposed action will also be posted on
the forest Web site (http://
www.fs.fed.us/r5/shastatrinity/projects)
and advertised in both the Redding
Record Searchlight and the Mount
Shasta Herald.

It is important that reviewers provide
their comments at such times and in
such manner that they are useful to the
agency’s preparation of the
environmental impact statement.
Therefore, comments should be
provided prior to the close of the
comment period and should clearly
articulate the reviewer’s concerns and
contentions. The submission of timely
and specific comments can affect a
reviewer’s ability to participate in
subsequent administrative appeal or
judicial review.

Dated: July 16, 2009.
J. Sharon Heywood,

Forest Supervisor, Shasta-Trinity National
Forest.

[FR Doc. E9-17515 Filed 7—23—09; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation

Notice of FCIC’s Proposed Pricing
Methodology for Grain Sorghum

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Notice.

SUMMARY: Section 12009 of the Food,
Conservation, and Energy Act of 2008
(2008 Farm Bill) requires the Federal
Crop Insurance Corporation (FCIC) to
obtain the services of five expert
reviewers to ‘“develop and recommend
a methodology for determining an
expected market price for grain sorghum
for both the production and revenue-
based plans of insurance to more

accurately reflect the actual market
price at harvest” and for FCIC to publish
the selected methodology for notice and
comment on the methodology.

DATES: Written comments on this notice
will be accepted until September 22,
2009. A public meeting will be held on
August 20, 2009, at 9 a.m., at 6501
Beacon Drive, Kansas City, MO 64133 to
discuss the proposed methodology.
ADDRESSES: Interested persons are
invited to submit written comments to
Quintrell Hollis, United States
Department of Agriculture (USDA),
Product Design Branch, Federal Crop
Insurance Corporation, Risk
Management Agency, 6501 Beacon
Drive, Mail Stop 813, Kansas City, MO
64133. Written comments may also be
submitted electronically to:
grainpricecomments@rma.usda.gov.

FOR FURTHER INFORMATION CONTACT:
Quintrell Hollis at the Kansas City, MO
address listed above, telephone (816)
926-3421.
SUPPLEMENTARY INFORMATION:
Background: The Risk Management
Agency (RMA), on behalf of FCIC, uses
the United States Department of
Agriculture (USDA) estimates to
establish grain sorghum price elections.
The Actual Production History (APH)
plan of insurance relies heavily on
projections from USDA’s World
Agricultural Supply and Demand
Estimates. The revenue-based plans of
insurance use USDA grain sorghum-to-
corn ratio multiplied by a futures price.
The USDA’s grain sorghum estimate
reflects season average price, but the
National Sorghum Producers did not
feel that this process offers grain
sorghum producers a price that
adequately reflects harvest time price.
As aresult, section 12009 of the 2008
Farm Bill requires FCIC to contract for
the services of five expert reviewers to
“develop and recommend a
methodology for determining an
expected market price for grain sorghum
for both the production and revenue-
based plans of insurance to more
accurately reflect the actual price at
harvest.” The legislation further
requires FCIC to review the
recommendations, consider the
recommendations when determining an
appropriate methodology, publish its
proposed methodology for public
comment, and implement a
methodology that is transparent and
replicable for 2010 crop year. The expert
reviewers, all agricultural economists
with experience in the grain sorghum
and corn markets, are from within
USDA, the grain sorghum industry and
institutions of higher learning. They are:
¢ Dr. Holly Wang, Purdue University.
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¢ Dr. James Richardson, Texas A&M
University.

e Chris Cogburn, National Sorghum
Producers.

e Robert Dismukes, Economic
Research Service.

e Greg Pompelli, Economic Research
Service.

Summary of Expert Reviews

The Economic Research Service (ERS)
reviews were similar and recommended
no changes to current pricing
methodology. ERS reviews revealed that
grain sorghum and corn prices across all
States and all years are highly
correlated.

Purdue University provided a
methodology that proposed regression
equations by State using National
Agricultural Statistics Service (NASS)
cash price data at State level or if no
State level NASS data were available,
national level NASS price data. The
model used data from 2004-2008.

The National Sorghum Producers
proposed a regression model based on
published monthly NASS prices,
exports and total use of grain sorghum
to calculate a grain sorghum-corn ratio.
The grain sorghum-corn ratio was then
multiplied by the USDA corn price
estimate for APH policies and for
revenue policies the ratio was
multiplied by the corn futures price.
The model used data from 1990-2008.

Texas A&M University proposed a
regression model based on regional
grain sorghum cash price data and corn
futures price at the Chicago Board of
Trade. Price elections were developed at
the national level and the model uses
data from 1979-2008.

Proposed Methododogy Selected

FCIC intends to implement the
methodology submitted by Texas A&M
University. This methodology met the
requirements of the 2008 Farm Bill of
being transparent and replicable. RMA
determined that this methodology was
the most accurate predictor of grain
sorghum prices at harvest time.

Details about this methodology as
well as the other methodologies
proposed by the expert reviewers can be
found at http://www.rma.usda.gov.

Signed in Washington, DC on July 20,
2009.

William J. Murphy,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. E9-17616 Filed 7-23-09; 8:45 am]
BILLING CODE 3410-08-P

DEPARTMENT OF AGRICULTURE
Forest Service

Alpine County Resource Advisory
Committee (RAC)

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Alpine County Resource
Advisory Committee (RAC) will hold its
third meeting.

DATES: The meeting will be held on
September 2, 2009, and will begin at 6
p-m. The meeting will be held in Alpine
County at the Alpine Early Learning
Center, 100 Foothill Road, Markleeville,
CA 96120.

FOR FURTHER INFORMATION CONTACT:
Marnie Bonesteel, RAC Coordinator,
USDA, Humboldt-Toiyabe National
Forest, Carson Ranger District, 1536 S.
Carson Street, Carson City, NV 89701
(775) 884—8140; e-mail:
mbonesteel@fs.fed.us.

SUPPLEMENTARY INFORMATION: Agenda
items to be covered include: (1) Vote on
committee bylaws and elect a
chairperson, (2) Vote on Title II projects,
(3) Public Comment. The meeting is
open to the public. Public input
opportunity will be provided and
individuals will have the opportunity to
address the Committee at that time.

Dated: July 16, 2009.
Genny Wilson,
Designated Federal Officer.
[FR Doc. E9-17361 Filed 7—23—09; 8:45 am]
BILLING CODE M

DEPARTMENT OF AGRICULTURE
Forest Service

Tuolumne County Resource Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Tuolumne County
Resource Advisory Committee will meet
on August 10, 2009 at the City of Sonora
Fire Department, in Sonora, California.
The purpose of the meeting is to vote on
projects, determine the need for an
August 17th meeting, and schedule
meetings and topics for 2010.

DATES: The meeting will be held August
10, 2009, from 9 a.m. to 3 p.m.
ADDRESSES: The meeting will be held at
the City of Sonora Fire Department
located at 201 South Shepherd Street, in
Sonora, California (CA 95370).

FOR FURTHER INFORMATION CONTACT: Beth
Martinez, Committee Coordinator,

USDA, Stanislaus National Forest, Mi-
Wuk Ranger District, P.O. Box 100, Mi-
Wuk Village, CA 95346, (209) 586—3234;
E-mail: bethmartinez@fs.fed.us.
SUPPLEMENTARY INFORMATION: The
Tuolumne County RAC plans to expand
its geographic area to include Mariposa
County and will be reviewing and
recommending projects in both
counties. Agenda items to be covered
include: (1) Discussion and voting on
projects; (2) determine need for an
August 17 meeting; (3) schedule
meetings/topics for 2010; (4) public
comment on meeting proceedings. This
meeting is open to the public.

Dated: July 16, 2009.
Timothy A. Dabney,
Acting Deputy Forest Supervisor.
[FR Doc. E9-17516 Filed 7-23-09; 8:45 am]
BILLING CODE 3410-ED-M

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-941]

Certain Kitchen Appliance Shelving
and Racks From the People’s Republic
of China: Final Determination of Sales
at Less Than Fair Value

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

DATES: Effective Date: July 24, 2009.

SUMMARY: On March 5, 2009, the
Department of Commerce
(“Department”) published its
preliminary determination of sales at
less than fair value (“LTFV”’) in the
antidumping duty investigation of
certain kitchen appliance shelving and
racks (‘‘kitchen racks”) from the
People’s Republic of China (“PRC”). We
invited interested parties to comment on
our preliminary determination of sales
at LTFV. Based on our analysis of the
comments we received, we have made
changes from the Certain Kitchen
Appliance Shelving and Racks from the
People’s Republic of China: Preliminary
Determination of Sales at Less Than
Fair Value and Postponement of Final
Determination, 74 FR 9591 (March 5,
2009) (“Preliminary Determination”).
The final dumping margins for this
investigation are listed in the “Final
Determination Margins” section below.
FOR FURTHER INFORMATION CONTACT: Julia
Hancock or Katie Marksberry, AD/CVD
Operations, Office 9, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
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telephone: (202) 482—1394 or (202) 482—
7906, respectively.

Final Determination

We determine that kitchen racks from
the PRC are being, or are likely to be,
sold in the United States at LTFV as
provided in section 735 of the Tariff Act
of 1930, as amended (“Act’’). The
estimated margins of sales at LTFV are
shown in the “Final Determination
Margins” section of this notice.

SUPPLEMENTARY INFORMATION:
Case History

The Department published its
preliminary determination of sales at
LTFV on March 5, 2009. See
Preliminary Determination. The period
of investigation (“POI”) is January 1,
2008 to June 30, 2008.

On March 10, 2009, Petitioners 1
submitted a letter requesting that the
Department issue an amended
Preliminary Determination for New
King Shan (Zhuhai) Co., Ltd. (“New
King Shan”) based on information
obtained in New King Shan’s
supplemental Section C Questionnaire
response filed on February 27, 2009. On
March 27, 2009, the Department issued
a memorandum stating that the
Department would not issue an
amended preliminary determination but
that all information submitted
subsequent to the Preliminary
Determination will be considered for
final determination.

Between April 13, 2009 and May 27,
2009, the Department conducted
verifications of Guangdong Wireking
Housewares & Hardware Co., Ltd.
(“Wireking”), New King Shan (Zhu Hai)
Co., Ltd. (“New King Shan”), and a
separate rate respondent, Hangzhou
Dunli Import & Export Co., Ltd.
(“Hangzhou Dunli”). See the
“Verification” section below for
additional information.

Upon the June 9, 2009, release of the
fifth of the five verification reports,? we

1 Nashville Wire Products Inc., SSW Holding
Company, Inc., United Steel, Paper and Forestry,
Rubber Manufacturing, Energy, Allied-Industrial
and Service Workers International Union, and the
International Association of Machinists &
Aerospace Workers, District Lodge 6 (Clinton, IA)
(hereafter referred to as the “‘Petitioners”).

2 See Memorandum to the File through Catherine
Bertrand, Program Manager, Office 9, from Julia
Hancock, Senior Case Analyst: Verification of the
Sales and Factors of New King Shan’s U.S. affiliate
in the Antidumping Duty Investigation of Certain
Kitchen Appliance Shelving and Racks from the
People’s Republic of China, (June 3, 2009) (‘“New
King Shan Affiliate Verification Report™);
Memorandum to the File through Catherine
Bertrand, Program Manager, Office 9, from Julia
Hancock, Senior Case Analyst, and Kathleen
Marksberry, Case Analyst: Verification of the Sales
and Factors of Guangdong Wireking Housewares &

invited parties to comment on the
Preliminary Determination. On June 16,
2009, Petitioners, New King Shan,
Wireking, and the Government of China
submitted case briefs. On June 24, 2009,
Petitioners, Wireking, and New King
Shan submitted rebuttal briefs.

Analysis of Comments Received

All issues raised in the case and
rebuttal briefs by parties to this
investigation are addressed in the
“Investigation of Certain Kitchen
Appliance Shelving and Racks from the
People’s Republic of China: Issues and
Decision Memorandum,” (“Issues and
Decision Memorandum”’), dated
concurrently with this notice and which
is hereby adopted by this notice. A list
of the issues which parties raised and to
which we respond in the Issues and
Decision Memorandum is attached to
this notice as Appendix I. The Issues
and Decision Memorandum is a public
document and is on file in the Central
Records Unit (“CRU”’), Room 1117, and
is accessible on the World Wide Web at
http://trade.gov/ia/index.asp. The paper
copy and electronic version of the
memorandum are identical in content.

Changes Since the Preliminary
Determination

Based on our analysis of information
on the record of this investigation, we
have made changes to the margin
calculations for the final determination
for New King Shan and have
determined that the application of total
adverse facts available (“AFA”) is
warranted in the case of Wireking. We
have revalued certain surrogate values

Hardware Co., Ltd. (“Wireking”) in the
Antidumping Duty Investigation of Certain Kitchen
Appliance Shelving and Racks from the People’s
Republic of China, (June 8, 2009) (‘““Wireking
Verification Report”); Memorandum to the File
through Catherine Bertrand, Program Manager,
Office 9, from Julia Hancock, Senior Case Analyst,
and Kathleen Marksberry, Case Analyst:
Verification of the Sales and Factors of Zhu Hai)
Co., Ltd. (“New King Shan”) in the Antidumping
Duty Investigation of Certain Kitchen Appliance
Shelving and Racks from the People’s Republic of
China, (June 8, 2009) (“New King Shan Zhuhai
Verification Report”); Memorandum to the File
through Catherine Bertrand, Program Manager,
Office 9, from Julia Hancock, Senior Case Analyst,
and Kathleen Marksberry, Case Analyst:
Verification of the Responses of Hangzhou Dunli
Import and Export Co., Ltd. (“Hangzhou Dunli”) in
the Antidumping Duty Investigation of Certain
Kitchen Appliance Shelving and Racks from the
People’s Republic of China, (June 8, 2009); and
Memorandum to the File through Catherine
Bertrand, Program Manager, Office 9, from Julia
Hancock, Senior Case Analyst, and Kathleen
Marksberry, Case Analyst: Verification of the
Responses of New King Shan (Zhu Hai) Co., Ltd.
(“New King Shan”) in the Antidumping Duty
Investigation of Certain Kitchen Appliance Shelving
and Racks from the People’s Republic of China,
(June 9, 2009) (“New King Shan Taiwan
Verification Report”).

used in the Preliminary Determination.
The values that were modified for this
final determination are those for nickel
anode and the surrogate financial ratios.
For further details see Issues and
Decision Memorandum at Comments 9
and 10, and Memorandum to the File
from Kathleen Marksberry, Case
Analyst, through Catherine Bertrand,
Program Manager, AD/CVD Operations,
Office 9; Subject: Certain Kitchen
Appliance Shelving and Racks from the
People’s Republic of China: Surrogate
Values for the Final Determination, date
July 20, 2009 (“Final Surrogate Value
Memo”).

In addition, we have made some
company-specific changes since the
Preliminary Determination. Specifically,
we have incorporated, where applicable,
post-preliminary clarifications based on
verification and corrected certain
clerical errors for New King Shan. We
have also applied partial AFA, where
applicable, for various findings from the
verification of New King Shan. For
further details on these company-
specific changes, see Issues and
Decision Memorandum at Comments
17B, 17C, 17D, 17G, 17H, 171, 17K, 17L,
and 17M. See Memorandum to the File
from Kathleen Marksberry, Case
Analyst: Program Analysis for the Final
Determination of Antidumping Duty
Investigation of Certain Kitchen
Appliance Shelving and Racks from the
People’s Republic of China: New King
Shan (Zhuhai) Co., Ltd. (July 20, 2009)
(“New King Shan Final Analysis
Memo™’).

Scope of Investigation

The scope of this investigation
consists of shelving and racks for
refrigerators, freezers, combined
refrigerator-freezers, other refrigerating
or freezing equipment, cooking stoves,
ranges, and ovens (“‘certain kitchen
appliance shelving and racks” or ‘‘the
merchandise under investigation”).
Certain kitchen appliance shelving and
racks are defined as shelving, baskets,
racks (with or without extension slides,
which are carbon or stainless steel
hardware devices that are connected to
shelving, baskets, or racks to enable
sliding), side racks (which are welded
wire support structures for oven racks
that attach to the interior walls of an
oven cavity that does not include
support ribs as a design feature), and
subframes (which are welded wire
support structures that interface with
formed support ribs inside an oven
cavity to support oven rack assemblies
utilizing extension slides) with the
following dimensions:
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—Shelving and racks with dimensions
ranging from 3 inches by 5 inches by
0.10 inch to 28 inches by 34 inches
by 6 inches; or

—Baskets with dimensions ranging from
2 inches by 4 inches by 3 inches to
28 inches by 34 inches by 16 inches;

or

—Side racks from 6 inches by 8 inches
by 0.1 inch to 16 inches by 30 inches
by 4 inches; or

—Subframes from 6 inches by 10 inches
by 0.1 inch to 28 inches by 34 inches
by 6 inches.

The merchandise under investigation
is comprised of carbon or stainless steel
wire ranging in thickness from 0.050
inch to 0.500 inch and may include
sheet metal of either carbon or stainless
steel ranging in thickness from 0.020
inch to 0.2 inch. The merchandise
under investigation may be coated or
uncoated and may be formed and/or
welded. Excluded from the scope of this
investigation is shelving in which the
supEort surface is glass.

The merchandise subject to this
investigation is currently classifiable in
the Harmonized Tariff Schedule of the
United States (“HTSUS”’) statistical
reporting numbers 8418.99.8050,
8418.99.8060, 7321.90.5000,
7321.90.6090, and 8516.90.8000.
Although the HTSUS subheadings are
provided for convenience and customs
purposes, the written description of the
scope of this investigation is dispositive.

Affiliation

In the Preliminary Determination, the
Department determined that, based on
the evidence on the record in this
investigation and based on evidence
presented in Wireking’s questionnaire
responses, we preliminarily found that
Wireking is affiliated with Company G,3
which was involved in Wireking’s sales
process, and other companies, pursuant
to sections 771(33)(E), (F) and (G) of the
Act, based on ownership and common
control. In addition to being affiliated,
there is a significant potential for price
manipulation based on the level of
common ownership and control, shared
management, shared offices, and an
intertwining of business operations. See
19 CFR 351.401(f)(1) and (2).
Accordingly, we also found that
Wireking and Company G should be

3 The identity of this company is business
proprietary information; for further discussion of
this company, see Memorandum to Catherine
Bertrand, Program Manager, AD/CVD Operations,
Office 9, from Julia Hancock, Senior Case Analyst,
AD/GVD Operations, Office 9: Preliminary
Determination in the Antidumping Duty
Investigation of Certain Kitchen Appliance Shelving
and Racks from the People’s Republic of China:
Affiliation Memorandum of Wireking, (February 26,
2009) (“Wireking Affiliation Memo”).

considered as a single entity for
purposes of this investigation.

No other information has been placed
on the record since the Preliminary
Determination to contradict the above
information upon which we based our
finding that these companies constitute
a single entity. Therefore, for the final
determination, we continue to find that
Wireking and Company G are a single
entity pursuant to sections 771(33)(E),
(F), and (G) of the Act, based on
ownership and common control. We
also continue to determine that they
should be considered as a single entity
for purposes of this investigation. See 19
CFR 351.401(f).

Additionally, in the Preliminary
Determination, we found based on the
evidence on the record in this
investigation that New King Shan is
affiliated with Company A, Company B,
Company C, and Company D,* pursuant
to sections 771(33)(A), (E), (F), and (G)
of the Act, based on ownership and
common control. No other information
has been placed on the record since the
Preliminary Determination to contradict
the above information upon which we
based our finding that these companies
constitute a single entity. Therefore, for
the final determination, we continue to
find that New King Shan is affiliated
with Company A, Company B, Company
C, and Company D, pursuant to sections
771(33)(A), (E), (F), and (G) of the Act,
based on ownership and common
control.

Use of Facts Available

Section 776(a)(2) of the Act provides
that if an interested party: (A)
Withholds information that has been
requested by the Department; (B) fails to
provide such information in a timely
manner or in the form or manner
requested, subject to subsections
782(c)(1) and (e) of the Act; (C)
significantly impedes a determination
under the antidumping statute; or (D)
provides such information but the
information cannot be verified, the
Department shall, subject to subsection
782(d) of the Act, use facts otherwise
available in reaching the applicable
determination.

Section 782(c)(1) of the Act provides
that if an interested party “promptly
after receiving a request from {the
Department} for information, notifies

4 The identities of these companies are business
proprietary; for further discussion of these
companies, see Memorandum to the File from Katie
Marksberry, Case Analyst: Preliminary
Determination of Antidumping Duty Investigation
of Certain Kitchen Appliance Shelving and Racks
from the People’s Republic of China: Affiliation
Memorandum of New King Shan (Zhuhai) Co., Ltd.,
(February 26, 2009) (“New King Shan Affiliation
Memo”).

{the Department} that such party is
unable to submit the information in the
requested form and manner, together
with a full explanation and suggested
alternative form in which such party is
able to submit the information,” the
Department may modify the
requirements to avoid imposing an
unreasonable burden on that party.

Section 782(d) of the Act provides
that, if the Department determines that
a response to a request for information
does not comply with the request, the
Department will inform the person
submitting the response of the nature of
the deficiency and shall, to the extent
practicable, provide that person the
opportunity to remedy or explain the
deficiency. If that person submits
further information that continues to be
unsatisfactory, or this information is not
submitted within the applicable time
limits, the Department may, subject to
section 782(e), disregard all or part of
the original and subsequent responses,
as appropriate.

Section 782(e) of the Act states that
the Department shall not decline to
consider information deemed
“deficient” under section 782(d) if: (1)
The information is submitted by the
established deadline; (2) the information
can be verified; (3) the information is
not so incomplete that it cannot serve as
a reliable basis for reaching the
applicable determination; (4) the
interested party has demonstrated that it
acted to the best of its ability; and (5)
the information can be used without
undue difficulties.

Furthermore, section 776(b) of the Act
states that if the administering authority
finds that an interested party has not
acted to the best of its ability to comply
with a request for information, the
administering authority may, in
reaching its determination, use an
inference that is adverse to that party.
The adverse inference may be based
upon: (1) The petition, (2) a final
determination in the investigation under
this title, (3) any previous review under
section 751 or determination under
section 753, or (4) any other information
placed on the record.

Wireking

Pursuant to sections 776(a)(2)(A), (B),
and (C) of the Act, we are applying facts
otherwise available to Wireking because
the Department finds that the
information necessary to calculate an
accurate and otherwise reliable margin
is not available on the record with
respect to Wireking. Additionally, the
Department finds that Wireking
withheld information, failed to provide
the information requested by the
Department in a timely manner and in
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the form required, and significantly
impeded the Department’s ability to
calculate an accurate margin for
Wireking. Specifically, in its
questionnaire responses, Wireking
reported that because it produces both
subject-kitchen racks and non-subject
products and that it does not maintain
production records that trace
consumption to a specific product, it
could not report factors of production
(“FOPs”) specific to subject-kitchen
racks. Because Wireking had reported
its FOPs broadly over all products, we
issued numerous questionnaires to
Wireking that asked detailed questions
of the actual and standard production
records maintained by the company, all
efforts taken by Wireking to report more
kitchen rack-specific FOPs, and
provided sample allocation methods for
how they might allocate their FOPs on

a more specific basis. See the
Department’s January 16, 2009,
questionnaire; the Department’s January
14, 2009, letter; and the Department’s
March 16, 2009, questionnaire. Despite
our efforts to obtain kitchen rack-
specific FOPs, Wireking refused to
comply with our requests and
maintained that the most accurate
method for reporting its FOPs was using
a broad allocation over all products
(both subject merchandise and non-
subject merchandise). However, at
verification, we found for the first time
that Wireking maintained a standard
bill-of-materials and actual production
notes, which are generated for each
production run of a product. See
Wireking’s Verification Report, at 18.
These actual production notes identify
the quantity of each product run and the
quantity of steel wire, the intermediate
product, records of which Wireking
repeatedly stated that they do not
maintain. See Wireking’s March 30,
2009, submission at 25. The Department
finds that if we had been notified of the
existence of these records, we would
have been able to obtain FOPs from
Wireking on a more specific basis.
However, because of Wireking’s refusal
to answer the entirety of our questions
and refusal to attempt to report FOPs on
a kitchen rack-specific basis, we only
have FOPs that are broadly allocated
over both kitchen racks and non-kitchen
rack products and do not accurately
capture the cost of production of only
subject-kitchen racks. Accordingly, the
Department finds that the application of
facts available is necessary in this case
because Wireking’s broadly reported
FOPs, which includes the most
significant input, steel wire rod, and
accounts for the majority of the normal
value, are inaccurate and unreliable.

Therefore, pursuant to sections 776(a)(1)
and (2)(A), (B), and (C) of the Act, the
Department is resorting to facts
otherwise available.

In addition, in accordance with
section 776(b) of the Act, the
Department is applying an adverse
inference in selecting the facts available
rate, as it has determined that Wireking
did not act to the best of its ability to
cooperate with the Department in this
investigation because it did not disclose
until verification that it had the
production records that would have
allowed the Department to obtain
kitchen rack-specific FOPs. As AFA, we
are applying the PRC-wide rate of 95.99
percent. For further discussion, please
see Issues and Decision Memorandum at
Comment 16A and Memorandum to the
File, through James C. Doyle, Director,
Office 9, AD/CVD Operations, and
Catherine Bertrand, Program Manager,
Office 9, AD/CVD Operations, from Julia
Hancock, Senior Case Analyst, Office 9,
AD/CVD Operations, Subject:
Application of Adverse Facts Available
for Guangdong Wireking Housewares &
Hardware Co., Ltd. in the Final
Determination of the Antidumping Duty
Investigation of Certain Kitchen
Appliance Shelving and Racks from the
People’s Republic of China, (July 20,
2009) (“Wireking AFA Memo”).

New King Shan

For the final determination, in
accordance with section 776(a)(1) of the
Act, we have determined that the use of
facts available (“FA”) is warranted for
New King Shan’s indirect selling
expenses for its affiliates. See Issues and
Decision Memorandum at Comment 17I;
New King Shan’s Taiwan Verification
Report at VE 6; New King Shan’s
Chicago Verification Report. We note
that New King Shan has submitted
indirect selling expenses for certain of
its affiliates to the Department.
However, because the submitted
information from New King Shan
regarding the total indirect selling
expenses for New King Shan’s U.S.
affiliate and the other affiliated
companies includes indirect selling
expenses for activity not associated with
the U.S. sales, the Department finds that
it does not have the necessary
information to quantify the portion of
the indirect selling expense associated
with U.S. sales, pursuant to section
776(a)(1) of the Act. Therefore, as FA,
pursuant to section 776(a) of the Act,
the Department will calculate the total
indirect selling expenses incurred by
New King Shan’s affiliated companies
by multiplying total indirect selling
expenses for each company by the ratio
of total sales revenue of U.S. sales of

subject-kitchen racks divided by total
sales revenue of each company, and
then multiplying the ratio of total
indirect selling expenses for subject-
kitchen racks divided by total sales
revenue to the gross unit price of each
sale.> See New King Shan Final Analysis
Memo. Additionally, in accordance with
sections 773(c)(3)(B) of the Act, section
776(a)(2)(A), (B) and (D) of the Act, and
section 776(b) of the Act, we have
determined that the use of partial AFA
is warranted for New King Shan’s
unverified U.S. duty calculation. See
Issues and Decision Memorandum at
Comment 17K; New King Shan’s
Taiwan Verification Report at 23. As
partial AFA, we are using the highest
reported U.S. duty expense reported in
New King Shan’s U.S. sales database
and applying this as the AFA plug for
U.S. duties to all sales. See New King
Shan Final Analysis Memo.

Verification

As provided in section 782(i) of the
Act, we verified the information
submitted by mandatory respondents
Wireking and New King Shan, and
separate rate respondent Hangzhou
Dunli for use in our final determination.
See New King Shan Affiliate
Verification Report, Wireking
Verification Report, New King Shan
Zhuhai Verification Report, Hangzhou
Dunli Verification Report, and New
King Shan Taiwan Verification Report.
For all verified companies, we used
standard verification procedures,
including examination of relevant
accounting and production records, as
well as original source documents
provided by respondents.

Surrogate Country

In the Preliminary Determination, we
stated that we selected India as the
appropriate surrogate country to use in
this investigation for the following
reasons: (1) It is a significant producer
of comparable merchandise; (2) it is at
a similar level of economic development
pursuant to 773(c)(4) of the Act; and (3)
we have reliable data from India that we
can use to value the factors of
production. See Preliminary
Determination. For the final
determination, we received no
comments and made no changes to our
findings with respect to the selection of
a surrogate country.

5 Mitsubishi Heavy Indus. v. United States, 23 CIT
326, 328 (1999) (““‘Mitsubishi”); Notice of Final
Results of the Eleventh Administrative Review of
the Antidumping Duty Order on Certain Corrosion-
Resistant Carbon Steel Flat Products from the
Republic of Korea, 71 FR 7513 (February 13, 2006)
and accompanying Issues and Decision
Memorandum at Comment 11.
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Separate Rates

In proceedings involving non-market-
economy (“NME”) countries, the
Department begins with a rebuttable
presumption that all companies within
the country are subject to government
control and, thus, should be assigned a
single antidumping duty deposit rate. It
is the Department’s policy to assign all
exporters of merchandise subject to an
investigation in an NME country this
single rate unless an exporter can
demonstrate that it is sufficiently
independent so as to be entitled to a
separate rate. See Final Determination of
Sales at Less Than Fair Value: Sparklers
from the People’s Republic of China, 56
FR 20588 (May 6, 1991) (““Sparklers™),
as amplified by Notice of Final
Determination of Sales at Less Than
Fair Value: Silicon Carbide from the
People’s Republic of China, 59 FR 22585
(May 2, 1994) (“Silicon Carbide”), and
Section 351.107(d) of the Department’s
regulations.

In the Preliminary Determination, we
found that New King Shan, Wireking,
and the separate rate applicants
(Marmon Retail Services Asia, Jiangsu
Weixi Group Co., and Hangzhou Dunli,
collectively, the “Separate Rate
Applicants”) demonstrated their
eligibility for, and were hence assigned,
separate-rate status. No party has
commented on the eligibility of these
companies for separate rate status. For
the final determination, we continue to
find that the evidence placed on the
record of this investigation by these
companies demonstrates both a de jure
and de facto absence of government
control with respect to their exports of
the merchandise under investigation.
Thus, we continue to find that they are
eligible for separate rate status.
Normally, the separate rate is
determined based on the estimated
weighted-average dumping margins
established for exporters and producers
individually investigated, excluding de
minimis margins or margins based
entirely on AFA. See section
735(c)(5)(A) of the Act.

In the Preliminary Determination, the
Department assigned to the Separate
Rate Applicants’ exporter/producer
combinations that qualified for a
separate rate a weighted-average margin
based on the experience of the
mandatory respondents, excluding any
de minimis or zero rates or rates based
on total AFA. See Preliminary
Determination. For the final
determination, we are granting Wireking
a separate rate based on information that
was verified.® The Department is basing

6 Wireking Verification Report.

this rate for Wireking on total AFA.”
Therefore, the Department will assign
New King Shan’s calculated rate as the
separate rate for the Separate Rate
Applicants’ exporter/producer
combinations. See section 735(c)(5)(A)
of the Act.

The PRC-Wide Rate

In the Preliminary Determination, the
Department found that Asber Enterprise
Co., Ltd. (China) and the PRC-wide
entity did not respond to our requests
for information. In the Preliminary
Determination we treated PRC
exporters/producers that did not
respond to the Department’s request for
information as part of the PRC-wide
entity because they did not demonstrate
that they operate free of government
control. No additional information has
been placed on the record with respect
to these entities after the Preliminary
Determination. The PRC-wide entity has
not provided the Department with the
requested information; therefore,
pursuant to section 776(a)(2)(A) of the
Act, the Department continues to find
that the use of facts available is
appropriate to determine the PRC-wide
rate. Section 776(b) of the Act provides
that, in selecting from among the facts
otherwise available, the Department
may employ an adverse inference if an
interested party fails to cooperate by not
acting to the best of its ability to comply
with requests for information. See
Notice of Final Determination of Sales
at Less Than Fair Value: Certain Cold-
Rolled Flat-Rolled Carbon-Quality Steel
Products from the Russian Federation,
65 FR 5510, 5518 (February 4, 2000).
See also, Statement of Administrative
Action accompanying the URAA, H.R.
Rep. No. 103-316, vol. 1, at 870 (1994)
(“SAA”). We find that, because the PRC-
wide entity did not respond to our
request for information, it has failed to
cooperate to the best of its ability.
Therefore, the Department finds that, in
selecting from among the facts
otherwise available, an adverse
inference is appropriate for the PRC-
wide entity.

Because we begin with the
presumption that all companies within
a NME country are subject to
government control and because only
the companies listed under the “Final
Determination Margins” section below

7 See Memorandum to Ronald K. Lorentzen,
Acting Assistant Secretary for Import
Administration from John M. Andersen, Acting
Deputy Assistant Secretary for Antidumping and
Countervailing Duty Operations: Certain Kitchen
Appliance Shelving and Racks from the People’s
Republic of China: Issues and Decision
Memorandum for the Final Determination (July 20,
2009) (“Issues and Decision Memorandum”’).

have overcome that presumption, we are
applying a single antidumping rate—the
PRC-wide rate—to all other exporters of
subject merchandise from the PRC. Such
companies did not demonstrate
entitlement to a separate rate. See, e.g.,
Synthetic Indigo from the People’s
Republic of China: Notice of Final
Determination of Sales at Less Than
Fair Value, 65 FR 25706 (May 3, 2000).
The PRC-wide rate applies to all entries
of subject merchandise except for
entries from New King Shan, Wireking,
Marmon Retail Services Asia, Hangzhou
Dunli, and Jiangsu Weixi Group Co.,
which are listed in the “Final
Determination Margins” section below.

Corroboration

At the Preliminary Determination, in
accordance with section 776(c) of the
Act, we based the adverse facts available
(“AFA”) rate on margins from the
petition,® and corroborated it using
information submitted by certain
respondents. Petitioners’ methodology
for calculating the export price (“EP”’)
and NV in the petition is discussed in
the initiation notice. See Certain
Kitchen Appliance Shelving and Racks
from the People’s Republic of China:
Initiation of Antidumping Duty
Investigation, 73 FR 50596, 50598—99
(August 27, 2008) (“Initiation Notice”).
In the final determination, only one
mandatory respondent, New King Shan
Co, received an individually calculated
weighted-average margin. Thus, the
Department had limited information
from which to corroborate the selected
AFA rate. To assess the probative value
of the total AFA rate selected for the
PRC-wide entity and the total AFA rate
chosen for the other mandatory
respondent, Wireking, we compared the
transaction-specific rates calculated for
New King Shan to the margins
contained in the petition. The
Department concludes that by using
New King Shan’s highest transaction
specific margin as a limited reference
point, the highest petition margin that
can be corroborated is 95.99 percent.
Furthermore, we find that the rate of
95.99 percent is corroborated within the
meaning of section 776(c) of the Act.
See Memorandum to the File:
Corroboration of the PRC-Wide Facts
Available Rate and Wireking’s AFA Rate
for the Final Determination in the
Antidumping Duty Investigation of
Certain Kitchen Appliance Shelving and
Racks from the People’s Republic of
China, (July 20, 2009) (“Final
Corroboration Memo”’). Thus, we
determine that 95.99 percent is the
single AFA antidumping rate for the

8 See Petition, at Volume II, Exhibit 14.
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PRC-wide entity, and that 95.99 percent
is also the single AFA antidumping duty
rate for Wireking for this final
determination.

Combination Rate

In its Initiation Notice, the
Department stated that it would

calculate combination rates for certain
respondents that are eligible for a
separate rate in this investigation. See
Initiation Notice. Therefore, for the final
determination, we have assigned a
combination rate to respondents that are
eligible for a separate rate.

Final Determination Margins

We determine that the following
percentage weighted-average margins
exist for the POIL:

WA
Exporter Producer margin
Guangdong Wireking Housewares & Hardware Co., Ltd. (a/k/a | Guangdong Wireking Housewares & Hardware Co., Ltd ............... 95.99
Foshan Shunde Wireking Housewares & Hardware Co., Ltd.).

New King Shan (Zhu Hai) Co., Ltd New King Shan (Zhu Hai) Co., Ltd .....ccceceeiirieiiccreeeeeeeen 44.77
Marmon Retail Services Asia ........ccccovuiiiiiiiiinieiiereccee e Leader Metal Industry Co., Ltd. (a’/k/a Marmon Retail Services 44.77
Asia).

Hangzhou Dunli Import & Export Co., Ltd ......cccoviiiiiiiiiiiiiiiens Hangzhou Dunli Industry Co., Ltd .......ccccviiiiiiiiiiiieeee e 44.77
Jiangsu Weixi Group CO ....ccoveeriiiiiniiiieierieeesee s Jiangsu Weixi Group Co 44.77
PRC-wide Entity (including Asber Enterprise Co., Ltd. (ChiNA)) ... | tooeeriiiiiiiie ettt sa e e 95.99

Disclosure

We will disclose the calculations
performed within five days of the date
of publication of this notice to parties in
this proceeding in accordance with 19
CFR 351.224(b).

Continuation of Suspension of
Liquidation

Pursuant to section 735(c)(1)(B) of the
Act, we will instruct U.S. Customs and
Border Protection (“‘CBP”’) to continue
to suspend liquidation of all entries of
subject merchandise from the PRC
entered, or withdrawn from warehouse,
for consumption on or after March 5,
2009, the date of publication of the
Preliminary Determination. CBP shall
continue to require a cash deposit or the
posting of a bond equal to the estimated
amount by which the normal value
exceeds the U.S. price as shown above.
These instructions suspending
liquidation will remain in effect until
further notice.

In accordance with section 733(d) of
the Act, we will instruct CBP to suspend
liquidation of all entries of subject
certain kitchen appliance shelving and
racks from the PRC as described in the
“Scope of Investigation” section,
entered, or withdrawn from warehouse,
for consumption from Wireking, New
King Shan, Marmon Retail Services
Asia, Hangzhou Dunli Import & Export
Co., Ltd., Jiangsu Weixi Group Co., and
the PRC-wide entity on or after the date
of publication of this notice in the
Federal Register. We will instruct CBP
to require a cash deposit or the posting
of a bond for all entries of certain
kitchen appliance shelving and racks
from the People’s Republic of China.

Additionally, the Department has
continued to find in its Certain Kitchen
Appliance Shelving and Racks From the
People’s Republic of China: Final

Affirmative Countervailing Duty
Determination, (July 20, 2009) (“CVD
Final”) that the products under
investigation, exported and produced by
Wireking, benefitted from an export
subsidy. The following export subsidies
were determined in the CVD Final:
Income Tax reduction for Export
Oriented FIEs; countervailable subsidy
of 0.94 percent; and Local Income Tax
Reduction for “Productive” FIEs:
Countervailable subsidy of 0.23 percent.
In the CVD Final, Wireking’s rate was
assigned to the All-Others rate as it was
the only rate that was not zero, de
minimis or based on total facts
available. Accordingly, as the
countervailing duty rate for New King
Shan, Marmon Retail Services Asia,
Hangzhou Dunli Import & Export Co.,
Ltd., and Jiangsu Weixi Group Co. is the
All-Others rate, which includes two
countervailable export subsidies, we
will instruct CBP to require an
antidumping duty cash deposit or the
posting of a bond for each entry equal
to the weighted-average margin
indicated above for these companies
adjusted for the countervailing duties
imposed to offset export subsidies
determined in the CVD Final. The
adjusted cash deposit rate for New King
Shan is 43.60 percent and, as the
antidumping duty cash deposit rate
assigned to the separate rate companies
is New King Shan’s rate, the adjusted
cash deposit rate for Marmon Retail
Services Asia, Hangzhou Dunli Import &
Export Co., Ltd., and Jiangsu Weixi
Group Co. also is 43.60 percent.

ITC Notification

In accordance with section 735(d) of
the Act, we have notified the
International Trade Commission (“ITC”)
of our final determination of sales at
LTFV. As our final determination is
affirmative, in accordance with section

735(b)(2) of the Act, within 45 days the
ITC will determine whether the
domestic industry in the United States
is materially injured, or threatened with
material injury, by reason of imports or
sales (or the likelihood of sales) for
importation of the subject merchandise.
If the ITC determines that material
injury or threat of material injury does
not exist, the proceeding will be
terminated and all securities posted will
be refunded or canceled. If the ITC
determines that such injury does exist,
the Department will issue an
antidumping duty order directing CBP
to assess antidumping duties on all
imports of the subject merchandise
entered, or withdrawn from warehouse,
for consumption on or after the effective
date of the suspension of liquidation.

Notification Regarding APO

This notice also serves as a reminder
to the parties subject to administrative
protective order (“APO”’) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305. Timely
notification of return or destruction of
APO materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and the terms of an APO is a
sanctionable violation.

This determination and notice are
issued and published in accordance
with sections 735(d) and 777(i)(1) of the
Act.
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Dated: July 20, 2009.
Ronald K. Lorentzen,

Acting Assistant Secretary for Import
Administration.

Appendix —Changes From the
Preliminary Determination

General Issues

Comment 1: Double Remedy: Antidumping
Duties and CVD Duties

Comment 2: New King Shan’s Antidumping
Duty Margin

Comment 3: Filing Issues Concerning
Petitioners’ Submissions

Comment 4: Rejection of New King Shan’s
Minor Corrections

Comment 5: Rejection of New Information in
New King Shan’s Surrogate Value
Rebuttal Submission

Surrogate Values

Comment 6: Wire Rod

Comment 7: Hydrochloric Acid
Comment 8: Sodium Triphosphate
Comment 9: Nickel Anode

Surrogate Financial Ratios

Comment 10: Surrogate Financial Companies
Comment 11: Treatment of Gratuity Benefits
Comment 12: Treatment of Commissions
Comment 13: Treatment of Advertising
Comment 14: Treatment of Job Work Charges
Comment 15: Treatment of Labor Expenses

Company-Specific Issues

Comment 16: Wireking

A. Total Adverse Facts Available (“AFA”)
for Wireking

B. Partial AFA for Factors of Production
(“FOPs”)

C. Partial AFA for Labor

D. Partial AFA for Underreported Weight-
per-Piece FOPs

E. Partial AFA for Yield Loss

F. Partial AFA for Market Economy
Movement Expenses

G. Facts Available (“FA”) for PVC Buffer

H. Water

I. Unreported U.S. Sales

J. Distance from Factory to Port

K. Name Correction

Comment 17: New King Shan

A. Total AFA for New King Shan

B. Partial AFA for FOPs

C. Yield Loss and Steel Scrap

D. Allocation of Stainless Steel and Steel
Plate Products

E. Date of Sale

F. Verification of Quantity and Value of
U.S. Sales

G. Interest Rate for Sale Expenses

H. U.S. Warehousing

I. U.S. Indirect Selling Expenses

J. Credit Expenses

K. U.S. Customs Duty

L. Reporting of Ocean Freight

M. Affiliate’s Market Economy (“ME”)
Purchases

N. Period for Credit Expenses

[FR Doc. E9-17717 Filed 7-23-09; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-901]

Certain Lined Paper Products From the
People’s Republic of China: Notice of
Preliminary Results of the
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(“the Department”) is conducting the
second administrative review of the
antidumping duty order on certain lined
paper products (“CLPP”’) from the
People’s Republic of China (“PRC”)
with respect to two companies: the
Watanabe Group, which consists of
Watanabe Paper Products (‘“Shanghai”)
Co., Ltd., Watanabe Paper Products
(“Lingging”) Co., Ltd., and Hotrock
Stationery (“Shenzhen”) Co., Ltd.
(collectively, “the Watanabe Group”’)
and Shanghai Lian Li Paper Products
Co., Ltd. (“Lian Li”). The period of
review (“POR”) is September 1, 2007,
through August 31, 2008. See Initiation
of Antidumping and Countervailing
Duty Administrative Reviews and
Deferral of Administrative Review, 73
FR 64305 (October 29, 2008) (“Notice of
Initiation”’). On June 4, 2009, the
Department published its intent to
rescind this administrative review in
part with respect to Lian Li. See Certain
Lined Paper Products From the People’s
Republic of China: Notice of Intent to
Rescind, In Part, Antidumping Duty
Administrative Review and Extension of
Time Limits for Preliminary Results of
Antidumping Duty Administrative
Review, 74 FR 26840 (June 4, 2009)
(“Notice of Intent to Rescind and Prelim
Extension”). If these preliminary results
are adopted in our final results of this
review, we will instruct U.S. Customs
and Border Protection (“CBP”’) to assess
antidumping duties on all appropriate
entries of subject merchandise during
the POR.

Interested parties are invited to
comment on these preliminary results.
We intend to issue the final results no
later than 120 days from the date of
publication of this notice, pursuant to
section 751(a)(3)(A) of the Tariff Act of
1930, as amended (“the Act”).

DATES: Effective Date: July 24, 2009.

FOR FURTHER INFORMATION CONTACT: Joy
Zhang or Victoria Cho, AD/CVD
Operations, Office 3, Import
Administration, International Trade
Administration, Department of
Commerce, 14th Street and Constitution

Avenue, NW., Washington, DC 20230;
telephone: (202) 482—-1168 or (202) 482—
5075, respectively.

SUPPLEMENTARY INFORMATION:

Background

On September 28, 2006, the
Department published in the Federal
Register an antidumping duty order on
CLPP from the PRC.? On September 2,
2008, the Department published a notice
of opportunity to request an
administrative review of the
antidumping duty order on CLPP from
the PRC. See Antidumping or
Countervailing Duty Order, Finding, or
Suspended Investigation; Opportunity
To Request Administrative Review, 73
FR 51272 (September 2, 2008). On
September 30, 2008, the Association of
American School Paper Suppliers, a
domestic interested party and the
petitioner in the underlying
investigation (“Petitioner’’), requested
that the Department conduct an
administrative review of the Watanabe
Group and Lian Li.

On October 29, 2008, the Department
initiated this review with respect to
both requested companies. See Notice of
Initiation. On November 13, 2008, Lian
Li submitted a letter certifying that it
did not have any shipments of subject
merchandise during the POR. On
January 29, 2009, Lian Li submitted
product samples of the merchandise it
exported to the United States during the
POR, which Lian Li claimed were non-
subject merchandise. On March 4, 2009,
counsel for petitioner inspected Lian
Li’s product samples. See Memorandum
to the File from Joy Zhang titled
“Inspecting the Product Samples by
Counsel for the Association of American
School Paper Supplies,” dated March 4,
2009.

On June 4, 2009, the Department
published a notice extending the
deadline for the preliminary results for
120 days to September 30, 2009. In this
notice the Department also published its
intent to rescind this administrative
review in part with respect to Lian Li.
See Notice of Intent to Rescind and
Prelim Extension, 74 FR 26840 (June 4,
2009).

On December 2, 2008, the Department
issued an antidumping questionnaire to
the Watanbe Group. On January 8, 2009,
the Watanbe Group submitted a letter

1 See Notice of Amended Final Determination of
Sales at Less Than Fair Value: Certain Lined Paper
Products from the People’s Republic of China;
Notice of Antidumping Duty Orders: Certain Lined
Paper Products from India, Indonesia and the
People’s Republic of China; and Notice of
Countervailing Duty Orders: Certain Lined Paper
Products from India and Indonesia, 71 FR 56949
(September 28, 2006).
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stating that it did not export for
consumption in the United States lined
paper products subject to the scope of
the antidumping order of CLPP during
the POR. See the Watanabe Group’s
January 8, 2009, submission at 1. The
Department conducted a CBP data query
on December 3, 2008. On February 2,
2009, the Department released the
results of the Department’s internal CBP
data query with respect to the Watanabe
Group’s shipments of subject
merchandise to the United States during
the POR to the interested parties under
the Department’s December 18, 2008,
administrative protective order (“APO”)
in this segment of the proceeding, and
requested that the Watanabe Group
respond to the Department’s
antidumping questionnaire. On March
11, 2009, the Department released to the
interested parties under APO CBP entry
documentation covering the Watanabe
Group’s shipments, which indicated
entries of subject merchandise during
the POR for which the Watanabe Group
was the producer and/or exporter. On
March 18, 2009, the Watanabe Group
submitted a letter to the Department,
claiming that the shipments in question
are either outside the scope of the
antidumping order, outside of the POR
based on the Department’s date of sale
methodology, or both, and therefore not
subject to the administrative review. See
the Watanabe Group’s March 18, 2009,
submission at 3.

In a letter to the Watanabe Group on
March 26, 2009, the Department
explained that the Department’s
antidumping questionnaire requires
respondents to report sales of subject
merchandise entered for consumption
during the POR, and that because there
were entries of the Watanabe Group’s
merchandise during the POR, the
Watanabe Group is required to fully
respond to the Department’s
antidumping questionnaire. See Letter
from James Terpstra, Program Manager,
AD/CVD, Office 3, Import
Administration to the Watanabe Group,
dated March 26, 2009. The Watanabe
Group submitted a response on April 9,
2009, which only answered three
questions of Section C of the
Department’s multi-faceted
antidumping questionnaire with respect
to the date of sales, claiming that the
Watanabe Group ““is responding to the
best of its ability for the relevant parts
of the antidumping questionnaire.” The
Watanabe Group reiterated that it did
not export subject merchandise to the
United States during the POR. See the
Watanabe Group’s April 9, 2009,
submission at 2. The Watanabe Group
stated that its certification of no sales

was based on the date of the invoice for
export sales. Id. at 2-3.

On April 22, 2009, the Department
sent a letter to the Watanabe Group
reiterating its request that the Watanabe
Group respond fully to the Department’s
antidumping questionnaire. The letter
explained again the authority under
which the Department is requiring
responses. Namely, section 351.213(e) of
the Department’s regulations gives the
Department flexibility by stating that the
review ‘“‘will cover, as appropriate,
entries, exports, or sales * * *” Section
751(a)(2)(A) of the Tariff Act of 1930, as
amended (“the Act”) provides that
where a request for review has been
received and a review has been
initiated, the Department shall perform
a dumping calculation for each entry
during the POR. See Letter from James
Terpstra, Program Manager, AD/CVD,
Office 3, Import Administration to the
Watanabe Group, dated April 22, 2009,
(the Department’s April 22, 2009 letter)
at 1. The letter instructed that for sales
based on export price (“EP”), if the
Watanabe Group did not know the entry
dates, the Watanabe Group should
report each transaction involving
merchandise sold and/or shipped
during the period June 1, 2007, through
August 31, 2008. Id. at 2. The letter
further advised the Watanabe Group
that information submitted after the
deadline may result in the use of facts
available pursuant to section 776(c) of
the Act. On May 1, 2009, the Watanabe
Group requested an extension of time to
respond to the Department’s
questionnaire. See the Watanabe
Group’s May 1, 2009, submission at 1.
On May 5, 2009, the Department granted
the Watanabe Group’s request in full;
specifically, an extension until May 20,
20009, to file its Section A response and
an extension until June 3, 2009, to file
its Sections C and D response.

On May 20, 2009, counsel for the
Watanabe Group informed the
Department that the Watanabe Group
had decided that it would not submit a
response to the Department’s
questionnaire. See Memorandum to the
File from James Terpstra titled
“Watanabe Telephone Call,” dated June
1, 2009. On June 3, 2009, the Watanabe
Group notified the Department in
writing that it was not responding to
Sections A, C and D of the antidumping
questionnaire because it had explained
and certified on the record that it did
not sell subject merchandise for export
to the United States during the POR
based on its understanding of the term
‘“‘sales” as defined under the
antidumping law. See the Watanabe
Group’s June 3, 2009, submission at 2.

On June 10, 2009, Petitioner filed
comments on the Watanabe Group’s
June 3, 2009, letter, urging the
Department to respond to the Watanabe
Group’s failure to cooperate by
expediting the preliminary results and
base the Watanabe Group’s margin on
adverse facts available (“AFA”’). On
June 10, 2009, Petitioner also filed a
letter requesting that the Department
expedite the preliminary and final
results for this administrative review.
Petitioner stated that the Department
extended the period of time for
completion of the preliminary results of
this review until no later than
September 30, 2009, to accommodate
the Watanabe Group’s extension request
and to permit sufficient time to analyze
its forthcoming response. See Notice of
Intent to Rescind and Prelim Extension.
Petitioner contends that because the
Watanabe Group has affirmatively stated
that it would not respond to the
questionnaire, the Department should
immediately issue a preliminary
determination based on adverse
inferences.

Period of Review

The POR covered by this review is
September 1, 2007, through August 31,
2008.

Scope of the Order

The scope of this order includes
certain lined paper products, typically
school supplies (for purposes of this
scope definition, the actual use of or
labeling these products as school
supplies or non-school supplies is not a
defining characteristic) composed of or
including paper that incorporates
straight horizontal and/or vertical lines
on ten or more paper sheets (there shall
be no minimum page requirement for
looseleaf filler paper) including but not
limited to such products as single- and
multi-subject notebooks, composition
books, wireless notebooks, looseleaf or
glued filler paper, graph paper, and
laboratory notebooks, and with the
smaller dimension of the paper
measuring 6 inches to 15 inches
(inclusive) and the larger dimension of
the paper measuring 8% inches to 15
inches (inclusive). Page dimensions are
measured size (not advertised, stated, or
“tear-out” size), and are measured as
they appear in the product (i.e., stitched
and folded pages in a notebook are
measured by the size of the page as it
appears in the notebook page, not the
size of the unfolded paper). However,
for measurement purposes, pages with
tapered or rounded edges shall be
measured at their longest and widest
points. Subject lined paper products
may be loose, packaged or bound using
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any binding method (other than case
bound through the inclusion of binders
board, a spine strip, and cover wrap).
Subject merchandise may or may not
contain any combination of a front
cover, a rear cover, and/or backing of
any composition, regardless of the
inclusion of images or graphics on the
cover, backing, or paper. Subject
merchandise is within the scope of this
order whether or not the lined paper
and/or cover are hole punched, drilled,
perforated, and/or reinforced. Subject
merchandise may contain accessory or
informational items including but not
limited to pockets, tabs, dividers,
closure devices, index cards, stencils,
protractors, writing implements,
reference materials such as
mathematical tables, or printed items
such as sticker sheets or miniature
calendars, if such items are physically
incorporated, included with, or attached
to the product, cover and/or backing
thereto.

Specifically excluded from the scope
of this order are:

¢ Unlined copy machine paper;

e Writing pads with a backing
(including but not limited to products
commonly known as ““tablets,” “note
pads,” “legal pads,” and “quadrille
pads”), provided that they do not have
a front cover (whether permanent or
removable). This exclusion does not
apply to such writing pads if they
consist of hole-punched or drilled filler
paper;

e Three-ring or multiple-ring binders,
or notebook organizers incorporating
such a ring binder provided that they do
not include subject paper;

¢ Index cards;

e Printed books and other books that
are case bound through the inclusion of
binders board, a spine strip, and cover
wrap;

¢ Newspapers;

e Pictures and photographs;

¢ Desk and wall calendars and
organizers (including but not limited to
such products generally known as
“office planners,” “time books,” and
“appointment books™’);

e Telephone logs;

e Address books;

e Columnar pads & tablets, with or
without covers, primarily suited for the
recording of written numerical business
data;

e Lined business or office forms,
including but not limited to: Pre-printed
business forms, lined invoice pads and
paper, mailing and address labels,
manifests, and shipping log books;

e Lined continuous computer paper;

¢ Boxed or packaged writing
stationary (including but not limited to
products commonly known as “fine

business paper,” “parchment paper”,
and ‘““letterhead”’), whether or not
containing a lined header or decorative
lines;

e Stenographic pads (‘“steno pads”),
Gregg ruled (“Gregg ruling”” consists of
a single- or double-margin vertical
ruling line down the center of the page.
For a six-inch by nine-inch stenographic
pad, the ruling would be located
approximately three inches from the left
of the book), measuring 6 inches by 9
inches;

Also excluded from the scope of this
order are the following trademarked
products:

e FIy™ lined paper products: A
notebook, notebook organizer, loose or
glued note paper, with papers that are
printed with infrared reflective inks and
readable only by a Fly™ pen-top
computer. The product must bear the
valid trademark Fly™ (products found
to be bearing an invalidly licensed or
used trademark are not excluded from
the scope).

o Zwipes™: A notebook or notebook
organizer made with a blended
polyolefin writing surface as the cover
and pocket surfaces of the notebook,
suitable for writing using a specially-
developed permanent marker and erase
system (known as a Zwipes™ pen).
This system allows the marker portion
to mark the writing surface with a
permanent ink. The eraser portion of the
marker dispenses a solvent capable of
solubilizing the permanent ink allowing
the ink to be removed. The product
must bear the valid trademark Zwipes™
(products found to be bearing an
invalidly licensed or used trademark are
not excluded from the scope).

o FiveStar® Advance™: A notebook or
notebook organizer bound by a
continuous spiral, or helical, wire and
with plastic front and rear covers made
of a blended polyolefin plastic material
joined by 300 denier polyester, coated
on the backside with PVC (poly vinyl
chloride) coating, and extending the
entire length of the spiral or helical
wire. The polyolefin plastic covers are
of specific thickness; front cover is
0.019 inches (within normal
manufacturing tolerances) and rear
cover is 0.028 inches (within normal
manufacturing tolerances). Integral with
the stitching that attaches the polyester
spine covering, is captured both ends of
a 1” wide elastic fabric band. This band
is located 2%s” from the top of the front
plastic cover and provides pen or pencil
storage. Both ends of the spiral wire are
cut and then bent backwards to overlap
with the previous coil but specifically
outside the coil diameter but inside the
polyester covering. During construction,

the polyester covering is sewn to the
front and rear covers face to face
(outside to outside) so that when the
book is closed, the stitching is
concealed from the outside. Both free
ends (the ends not sewn to the cover
and back) are stitched with a turned
edge construction. The flexible
polyester material forms a covering over
the spiral wire to protect it and provide
a comfortable grip on the product. The
product must bear the valid trademarks
FiveStar®Advance™ (products found to
be bearing an invalidly licensed or used
trademark are not excluded from the
scope).

FiveStar Flex™: A notebook, a
notebook organizer, or binder with
plastic polyolefin front and rear covers
joined by 300 denier polyester spine
cover extending the entire length of the
spine and bound by a 3-ring plastic
fixture. The polyolefin plastic covers are
of a specific thickness; front cover is
0.019 inches (within normal
manufacturing tolerances) and rear
cover is 0.028 inches (within normal
manufacturing tolerances). During
construction, the polyester covering is
sewn to the front cover face to face
(outside to outside) so that when the
book is closed, the stitching is
concealed from the outside. During
construction, the polyester cover is
sewn to the back cover with the outside
of the polyester spine cover to the inside
back cover. Both free ends (the ends not
sewn to the cover and back) are stitched
with a turned edge construction. Each
ring within the fixture is comprised of
a flexible strap portion that snaps into
a stationary post which forms a closed
binding ring. The ring fixture is riveted
with six metal rivets and sewn to the
back plastic cover and is specifically
positioned on the outside back cover.
The product must bear the valid
trademark FiveStar Flex™ (products
found to be bearing an invalidly
licensed or used trademark are not
excluded from the scope). Merchandise
subject to this order is typically
imported under headings 4820.10.2020,
4820.10.2030, 4820.10.2040,
4820.10.2050, 4820.10.2060,
4810.22.5044, 4811.90.9090,
4820.10.2010 of the Harmonized Tariff
Schedule of the United States
(“HTSUS”). The HTSUS headings are
provided for convenience and customs
purposes; however, the written
description of the scope of this order is
dispositive.

Separate Rates

In the Notice of Initiation, the
Department notified parties of its policy
on separate-rate eligibility in
proceedings involving non-market
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economy (NME) countries. See Notice of
Initiation.

In proceedings involving NME
countries, the Department has a
rebuttable presumption that all
companies within the country are
subject to government control and thus
should be assessed a single antidumping
duty rate. It is the Department’s policy
to assign all exporters of subject
merchandise in an NME country this
single rate unless an exporter can
demonstrate that it is sufficiently
independent so as to be entitled to a
separate rate. Exporters can demonstrate
this independence through the absence
of both de jure and de facto
governmental control over export
activities. The Department analyzes
each entity exporting the subject
merchandise under a test arising from
the Notice of Final Determination of
Sales at Less Than Fair Value: Sparklers
from the People’s Republic of China, 56
FR 20588 (May 6, 1991), as further
developed in Notice of Final
Determination of Sales at Less Than
Fair Value: Silicon Carbide from the
People’s Republic of China, 59 FR 22585
(May 2, 1994). However, if the
Department determines that a company
is wholly foreign-owned or located in a
market economy, then a separate rate
analysis is not necessary to determine
whether it is independent from
government control. It is the
Department’s practice to require a party
to submit evidence that it operates
independently of the State-controlled
entity in each segment of a proceeding
in which it requests separate rate status.
The process requires exporters to submit
a separate-rate status application. See
Tapered Roller Bearings and Parts
Thereof, Finished or Unfinished, from
the People’s Republic of China: Final
Results of 2005-2006 Administrative
Review and Partial Rescission of
Review, 72 FR 56724 (October 4, 2007),
Peer Bearing Co. Changshan v. United
States, 587 F.Supp. 2d 1319, 1324-25
(CIT 2008) (affirming the Department’s
determination in that review). The
Watanabe Group, which was selected as
a mandatory respondent, did not
respond to the Department’s request for
a separate rate certification on the
record of this review, nor did it respond
to the Department’s questionnaire.
Thus, the Watanabe Group has not
demonstrated that it operates free from
government control. Thus, we find that
for purposes of this review, the
Watanabe Group is part of the PRC-wide
entity.

Use of Adverse Facts Available

Section 776(a) of the Act provides
that, the Department shall apply “facts

otherwise available” if (1) necessary
information is not on the record, or (2)
an interested party or any other person
(A) withholds information that has been
requested, (B) fails to provide
information within the deadlines
established, or in the form and manner
requested by the Department, subject to
subsections (c)(1) and (e) of section 782
of the Act, (C) significantly impedes a
proceeding, or (D) provides information
that cannot be verified as provided by
section 782(i) of the Act.

Where the Department determines
that a response to a request for
information does not comply with the
request, section 782(d) of the Act
provides that the Department will so
inform the party submitting the
response and will, to the extent
practicable, provide that party the
opportunity to remedy or explain the
deficiency. If the party fails to remedy
the deficiency within the applicable
time limits and subject to section 782(e)
of the Act, the Department may
disregard all or part of the original and
subsequent responses, as appropriate.
Section 782(e) of the Act provides that
the Department ‘“‘shall not decline to
consider information that is submitted
by an interested party and is necessary
to the determination but does not meet
all applicable requirements established
by the administering authority” if the
information is timely, can be verified, is
not so incomplete that it cannot be used,
and if the interested party acted to the
best of its ability in providing the
information. Where all of these
conditions are met, the statute requires
the Department to use the information
supplied if it can do so without undue
difficulties.

Section 776(b) of the Act further
provides that the Department may use
an adverse inference in applying the
facts otherwise available when a party
has failed to cooperate by not acting to
the best of its ability to comply with a
request for information. Such an adverse
inference may include reliance on
information derived from the petition,
the final determination, a previous
administrative review, or other
information placed on the record.

Section 776(c) of the Act provides
that, when the Department relies on
secondary information rather than on
information obtained in the course of an
investigation or review, it shall, to the
extent practicable, corroborate that
information from independent sources
that are reasonably at its disposal.
Secondary information is defined as
“Ii}nformation derived from the
petition that gave rise to the
investigation or review, the final
determination concerning the subject

merchandise, or any previous review
under section 751 concerning the
subject merchandise.” See Statement of
Administrative Action, reprinted in H.R.
Doc. No. 103-216, at 870 (1994)
(“SAA”). Corroborate means that the
Department will satisfy itself that the
secondary information to be used has
probative value. Id. To corroborate
secondary information, the Department
will, to the extent practicable, examine
the reliability and relevance of the
information to be used.

Application of Total Adverse Facts
Available

The Watanabe Group

As discussed above, the Watanabe
Group submitted an incomplete
response to the Department’s original
questionnaire, claiming it did not sell
subject merchandise to the United
States during the POR, and therefore, it
would not respond additionally to
Sections A, C and D of the Department’s
questionnaire. See the Watanabe
Group’s June 3, 2009, submission at 1.
As noted above, the Department
explained in its March 26, and April 22,
2009, letters the scope of the review and
the Department’s legal authority to
require responses covering entries
during the POR. In response to the
Watanabe Group’s request, the
Department extended its deadline for
the Watanabe Group’s response.
However, the Watanabe Group reported
to the Department that it did not intend
to submit additional responses.

By failing to respond to the
Department’s requests for information,
the Watanabe Group has not
demonstrated its eligibility for a
separate rate; i.e., the Watanabe Group
has not proven it is free from the
government control. Therefore, the
Watanabe Group is considered part of
the PRC-wide entity. Additionally,
because the Watanabe Group is now
part of the PRC-wide entity, the PRC-
wide entity is now under review.

The PRC-Wide Entity

As explained above, the PRC-wide
entity, which includes the Watanabe
Group, withheld necessary information
by failing to supply the requested
information on its shipments of subject
merchandise to the United States in a
timely manner. Therefore, it is
appropriate to apply a dumping margin
for the PRC-wide entity using facts
available on the record. See section
776(a) of the Act. In addition, because
the PRC-wide entity failed to cooperate
to the best of its ability, we find that an
adverse inference is appropriate. See
section 776(b) of the Act.



36666

Federal Register/Vol. 74, No. 141/Friday, July 24, 2009/ Notices

Selection of Adverse Facts Available
Rate

In deciding which facts to use as
AFA, section 776(b) of the Act and 19
CFR 351.308(c)(1) provide that the
Department may rely on information
derived from (1) the petition, (2) a final
determination in the investigation, (3)
any previous review or determination,
or (4) any other information placed on
the record. In selecting a rate for AFA,
the Department selects a rate that is
sufficiently adverse “as to effectuate the
purpose of the facts available rule to
induce respondents to provide the
Department with complete and accurate
information in a timely manner.” See
Circular Welded Austenitic Stainless
Pressure Pipe from the People’s
Republic of China: Final Determination
of Sales at Less Than Fair Value, 74 FR
4913 (January 28, 2009)). Further, it is
the Department’s practice to select a rate
that ensures ‘‘that the party does not
obtain a more favorable result by failing
to cooperate than if it had cooperated
fully.” See SAA at 870; see also Brake
Rotors From the People’s Republic of
China: Final Results and Partial
Rescission of the Seventh
Administrative Review; Final Results of
the Eleventh New Shipper Review, 70
FR 69937, 69939 (November 18, 2005).

Generally, the Department finds that
selecting the highest rate from any
segment of the proceeding as AFA is
appropriate. See, e.g., Certain Cased
Pencils from the People’s Republic of
China; Notice of Preliminary Results of
Antidumping Duty Administrative
Review and Intent to Rescind in Part, 70
FR 76755, 76761 (December 28, 2005).
The CIT and the Court of Appeals for
the Federal Circuit (‘“Federal Circuit”)
have affirmed decisions to select the
highest margin from any prior segment
of the proceeding as the AFA rate on
numerous occasions. See Rhone
Poulenc, Inc. v. United States, 899 F.2d
1185, 1190 (Fed. Cir. 1990) (Rhone
Poulenc); NSK Ltd. v. United States, 346
F. Supp. 2d 1312, 1335 (CIT 2004)
(upholding the application of an AFA
rate which was the highest available
dumping margin from a different
respondent in an investigation); see also
Kompass Food Trading Int’l v. United
States, 24 CIT 678, 689 (July 31, 2000)
(upholding the application of an AFA
rate which was the highest available
dumping margin from a different, fully
cooperative respondent); and Shanghai
Taoen International Trading Co., Ltd. v.
United States, 360 F. Supp 2d 1339,
1348 (CIT 2005) (upholding the
application of an AFA rate which was
the highest available dumping margin

from a different respondent in a
previous administrative review).

As AFA, we have preliminarily
assigned to the PRC-wide entity a rate
of 258.21 percent, from the investigation
of CLPP from the PRC, which is the
highest rate on the record of all
segments of this proceeding. See Notice
of Amended Final Determination of
Sales at Less Than Fair Value: Certain
Lined Paper Products from the People’s
Republic of China; Notice of
Antidumping Duty Orders: Certain
Lined Paper Products from India,
Indonesia and the People’s Republic of
China; and Notice of Countervailing
Duty Orders: Certain Lined Paper
Products from India and Indonesia, 71
FR 56949 (September 28, 2006). As
explained below, this rate has been
corroborated.

Corroboration of Secondary
Information

Section 776(c) of the Act provides
that, when the Department relies on
secondary information rather than on
information obtained in the course of an
investigation or review, it shall, to the
extent practicable, corroborate that
information from independent sources
that are reasonably at its disposal.
Secondary information is defined as
information derived from the petition
that gave rise to the investigation or
review, the final determination
concerning the subject merchandise, or
any previous review under section 751
of the Act concerning the subject
merchandise. See SAA at 870.
Corroborate means that the Department
will satisfy itself that the secondary
information to be used has probative
value. Id. To corroborate secondary
information, the Department will, to the
extent practicable, examine the
reliability and relevance of the
information to be used. See Preliminary
Results of Antidumping Duty
Administrative Reviews and Partial
Termination of Administrative Reviews:
Tapered Roller Bearings and Parts
Thereof, Finished and Unfinished from
Japan, and Tapered Roller Bearings
Four Inches or Less in Outside
Diameter, and Components Thereof,
from Japan, 61 FR 57391, 57392
(November 6, 1996) (unchanged in the
final determination), Final Results of
Antidumping Duty Administrative
Reviews and Termination in Part:
Tapered Roller Bearings and Parts
Thereof, Finished and Unfinished from
Japan, and Tapered Roller Bearings
Four Inches or Less in Outside
Diameter, and Components Thereof,
from Japan, 62 FR 11825 (March 13,
1997). Independent sources used to
corroborate such evidence may include,

for example, published price lists,
official import statistics and customs
data, and information obtained from
interested parties during the particular
investigation. See Notice of Preliminary
Determination of Sales at Less Than
Fair Value: High and Ultra-High Voltage
Ceramic Station Post Insulators from
Japan, 68 FR 35627 (June 16, 2003)
(unchanged in final determination)
Notice of Final Determination of Sales
at Less Than Fair Value: High and Ultra
High Voltage Ceramic Station Post
Insulators from Japan, 68 FR 62560

(November 5, 2003); and Notice of
Final Determination of Sales at Less
Than Fair Value: Live Swine From
Canada, 70 FR 12181, 12183-84 (March
11, 2005).

The AFA rate selected here is from
the investigation. This rate was
calculated based on information
contained in the petition, which was
corroborated for the final determination.
No additional information has been
presented in the current review which
calls into question the reliability of the
information. Therefore, the Department
finds that the information continues to
be reliable.

Preliminary Results of Review

We preliminarily determine that the
following margin exists for the period
September 1, 2007, through August 31,
2008:

Weighted-
Producer/manufacturer average
margin
PRC-Wide Rate (which includes
the Watanabe Group) ............. 258.21%

Disclosure

The Department will disclose these
preliminary results to the parties within
five days of the date of publication of
this notice in accordance with 19 CFR
351.224(b).

Comments

Interested parties are invited to
comment on the preliminary results and
may submit case briefs and/or written
comments within 30 days of the date of
publication of this notice. See 19 CFR
351.309(c)(ii). Rebuttal briefs, limited to
issues raised in the case briefs, will be
due five days later, pursuant to 19 CFR
351.309(d). Parties who submit case or
rebuttal briefs in this proceeding are
requested to submit with each argument
(1) a statement of the issue, and (2) a
brief summary of the argument. Parties
are requested to provide a summary of
the arguments not to exceed five pages
and a table of statutes, regulations, and
cases cited. Additionally, parties are
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requested to provide their case brief and
rebuttal briefs in electronic format (e.g.,
Microsoft Word, pdf, etc.). Interested
parties, who wish to request a hearing
or to participate if one is requested,
must submit a written request to the
Assistant Secretary for Import
Administration within 30 days of the
date of publication of this notice.
Requests should contain: (1) The party’s
name, address, and telephone number;
(2) the number of participants; and (3)
a list of issues to be discussed. See 19
CFR 351.310(c). Issues raised in the
hearing will be limited to those raised
in case and rebuttal briefs. The
Department will issue the final results
of this review, including the results of
its analysis of issues raised in any such
written briefs or at the hearing, if held,
not later than 120 days after the date of
publication of this notice.

Assessment Rates

Upon issuance of the final results, the
Department will determine, and CBP
shall assess, antidumping duties on all
appropriate entries covered by this
review. The Department intends to issue
assessment instructions to CBP 15 days
after the publication date of the final
results of this review. We will instruct
CBP to liquidate the Watanabe Group’s
appropriate entries at the PRC-wide rate
of 258.21 percent.

Cash Deposit Requirements

The following cash deposit
requirements will be effective upon
publication of the notice of final results
of the administrative review for all
shipments of CLPP from the PRC
entered, or withdrawn from warehouse,
for consumption on or after the date of
publication, as provided by section
751(a)(2)(C) of the Act: (1) For
previously reviewed or investigated
companies not listed above that have
separate rates, the cash-deposit rate will
continue to be the company-specific rate
published for the most recent period; (2)
for all other PRC exporters of subject
merchandise, which have not been
found to be entitled to a separate rate,
the cash-deposit rate will be PRC-wide
rate of 258.21 percent; and (3) for all
non-PRC exporters of subject
merchandise, the cash-deposit rate will
be the rate applicable to the PRC
exporter that supplied that non-PRC
exporter. These deposit requirements,
when imposed, shall remain in effect
until further notice.

Notification to Importers

This notice serves as a preliminary
reminder to importers of their
responsibility under 19 CFR
351.402(f)(2) to file a certificate

regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

This administrative review and notice
are in accordance with sections
751(a)(1) and 777(i) of the Act and 19
CFR 351.221(b)(4).

Dated: July 20, 2009.
Ronald K. Lorentzen,

Acting Assistant Secretary for Import
Administration.

[FR Doc. E9—-17716 Filed 7—23—09; 8:45 am]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE
International Trade Administration

U.S. Travel and Tourism Advisory
Board

AGENCY: International Trade
Administration, U.S. Department of
Commerce.

ACTION: Notice of an Opportunity To
Apply for Membership on the U.S.
Travel and Tourism Advisory Board.

SUMMARY: The Department of Commerce
is currently seeking applications for
membership on the U.S. Travel and
Tourism Advisory Board (Board). The
purpose of the Board is to advise the
Secretary of Commerce on matters
relating to the travel and tourism
industry.

ADDRESSES: Please submit application
information to J. Marc Chittum, Office of
Advisory Committees, U.S. Travel and
Tourism Advisory Board Executive
Secretariat, U.S. Department of
Commerce, Room 4043, 1401
Constitution Avenue, NW., Washington,
DC 20230.

DATES: All applications must be
received by the Office of Advisory
Committees by close of business on
August 20, 2009.

FOR FURTHER INFORMATION CONTACT: J.
Marc Chittum, U.S. Travel and Tourism
Advisory Board, Room 4043, 1401
Constitution Avenue, NW., Washington,
DC 20230, telephon