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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Parts 330 and 347

RIN 3064—-AD36

Deposit Insurance Regulations;
Temporary Increase in Standard
Coverage Amount; Mortgage Servicing
Accounts; Revocable Trust Accounts;
International Banking; Foreign Banks

AGENCY: Federal Deposit Insurance
Corporation (FDIC).

ACTION: Final rule.

SUMMARY: The FDIC is adopting a final
rule amending its deposit insurance
regulations to: Reflect Congress’s
extension, until December 31, 2013, of
the temporary increase in the standard
maximum deposit insurance amount
(“SMDIA”’) from $100,000 to $250,000;
finalize the interim rule, with minor
modifications, on revocable trust
accounts; and finalize the interim rule
on mortgage servicing accounts. The
FDIC is also adopting technical,
conforming amendments to its
international banking regulations to
substitute several existing references to
“$100,000” with references to the
SMDIA.

DATES: Effective Date: The final rule is
effective October 19, 2009.

FOR FURTHER INFORMATION CONTACT:
Joseph A. DiNuzzo, Counsel, Legal
Division (202) 898-7349; Christopher
Hencke, Counsel, Legal Division (202)
898-8839; Daniel G. Lonergan, Counsel,
Legal Division (202) 898—6791; or James
V. Deveney, Section Chief, Deposit
Insurance Section, Division of
Supervision and Compliance (202) 898—
6687, Federal Deposit Insurance
Corporation, Washington, DC 20429.

SUPPLEMENTARY INFORMATION:

Overview

In the last quarter of 2008, the FDIC
issued interim rules on three deposit-
insurance related matters: (1) The
temporary increase in the SMDIA from
$100,000 to $250,000; (2) revisions to
the rules on revocable trust accounts;
and (3) revisions to the rules on
mortgage servicing accounts. In this
final rule, the FDIC is amending its
insurance regulations to reflect
Congress’s extension of the temporary
increase in the SMDIA (from $100,000
to $250,000) through December 31,
2013, and finalizing the interim rules on
revocable trust accounts and mortgage
servicing accounts. The four-year
extension of the increase in the SMDIA,
which necessitates revisions to the
deposit insurance regulations and
examples therein, also affords the FDIC
with the opportunity to now make
technical amendments to the FDIC’s
international banking regulations (12
CFR Part 347) to replace several
references therein to a “$100,000”
benchmark with references to the
SMDIA, consistent with the Federal
Deposit Insurance Reform Conforming
Amendments Act of 2005 (Pub. L. 109—
173).

I. Extension of Temporary Increase in
the SMDIA

Background

The Emergency Economic
Stabilization Act of 2008 temporarily
increased the SMDIA from $100,000 to
$250,000, effective October 3, 2008,
through December 31, 2009.1 On
October 17, 2008, the FDIC adopted an
interim rule amending its deposit
insurance regulations to reflect this
temporary increase in the SMDIA.2
Subsequent to the issuance of this
interim rule, on May 20, 2009, the
President signed the Helping Families
Save Their Homes Act of 2009, which,
among other provisions, extended the
temporary increase in the SMDIA from
December 31, 2009 to December 31,
2013.3 After December 31, 2013, the
SMDIA will, by law, return to $100,000.

The Final Rule

The final rule amends the FDIC’s
deposit insurance rules (12 CFR Part
330) to indicate that the increase in the

1Public Law 110-343 (Oct. 3, 2008).
273 FR 61658 (Oct. 17, 2008).
3Public Law 111-22 (May 20, 2009).

SMDIA from $100,000 to $250,000 is
effective through December 31, 2013. In
light of this long-term extension of the
SMDIA, the FDIC also has updated the
deposit insurance coverage examples
provided in the insurance rules to
reflect $250,000 as the SMDIA. The
FDIC believes this will help to avoid
any confusion that might result among
depositors and financial institution
employees if the examples continue to
employ the $100,000 SMDIA and
related numerical values.

IL. Deposit Insurance Coverage of
Revocable Trust Accounts

The Interim Revocable Trust Account
Rule

In September 2008, the FDIC issued
an interim rule designed to make the
coverage rules for revocable trust
accounts easier to understand and
apply.# In particular, the interim rule
eliminated the concept of “qualifying
beneficiaries.” The elimination of the
“qualifying beneficiary” concept was
intended to achieve greater fairness by
broadening the scope of eligible
beneficiaries and facilitate deposit
insurance determinations on revocable
trust accounts.

Also, the interim rule provided a two-
part deposit insurance coverage
calculation method for revocable trust
accounts. Under the rule, where a trust
account owner has five times the
SMDIA ($1,250,000) or less in revocable
trust accounts at one FDIC-insured
institution, the owner is insured up to
the SMDIA ($250,000) per beneficiary—
without regard to the exact beneficial
interest of each beneficiary in the trust.
For a revocable trust account owner
with both more than $1,250,000 and
more than five different beneficiaries
named in the trust(s), the interim rule
insures the owner for the greater of
either: $1,250,000, or the aggregate total
of all the beneficiaries’ actual interests
in the trust(s) limited to $250,000 for
each beneficiary.

In addition, the interim rule sought to
simplify the application of the deposit
insurance rules to both life-estate
interests and to irrevocable trusts
springing from a revocable trust. The
interim rule simplified the deposit
insurance coverage rules to deem the
value of each life estate interest to be the
SMDIA amount. Thus, for example,

473 FR 56706 (Sept. 30, 2008).
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where the owner creates a living trust
account and provides a life estate
interest for the owner’s spouse, in
addition to specific bequests to named
beneficiaries, the spousal interest is
deemed to be the SMDIA.

Another complication is presented
when an irrevocable living trust springs
from a revocable trust upon the owner’s
death. Under the prior rules, the
coverage of the trust account often
would decrease because the FDIC’s rules
governing irrevocable trust accounts
were stricter than the rules governing
revocable trust accounts.® To prevent
this decrease in coverage, the interim
rule provided that irrevocable trust
accounts would be governed by the
same rules as revocable trust accounts
when the irrevocable trust is created
through the death of the owner (grantor)
of a revocable living trust.

Finally, the interim rule solicited
specific comment on the effect that the
revocable trust simplifications
enunciated in the interim rule might
have on the Deposit Insurance Fund
(“DIF”’) reserve ratio.6

The FDIC solicited comment on all
aspects of the interim rule, and
explicitly solicited comment on: (1)
Whether the $1,250,000 threshold is a
proper benchmark for distinguishing
coverage for revocable trust owners
based on the beneficial interests of the
trust beneficiaries; (2) whether the
FDIC’s irrevocable trust accounts rules
should be revised in order that all trusts
are covered by similar rules; and (3)
what effect the interim rule will have on
the level of insured deposits.

Comments Received on the Interim
Revocable Trust Rule

The FDIC received eighteen
comments on the interim rule for

5For example, assume that account owner “A”
establishes a living trust that names three children
as beneficiaries. Assume also that the trust
agreement specifies that the revocable trust shall
become an irrevocable trust upon the owner’s
(grantor’s) death. In this example, during the life of
the owner, the insurance coverage of an account in
the name of the trust would be determined by
multiplying the number of beneficiaries (3) by the
SMDIA ($250,000). Thus, the account would be
insured up to $750,000. Following the death of the
owner, however, the coverage would change
because the trust itself would change from a
revocable trust to an irrevocable trust. Under the
prior rules, the coverage of an irrevocable trust
account would depend upon whether the interests
of the beneficiaries were contingent (for example,
contingent upon graduating from college or
contingent upon the discretion of the trustee).
Assuming that all beneficial interests were
contingent, the coverage of the account would be
$250,000. Thus, in this example, the coverage
would decrease from $750,000 to $250,000
following the death of the owner (and following the
expiration of the FDIC’s six-month grace period).

6 The reserve ratio is determined by dividing the
DIF fund balance by the estimated insured deposits
by the industry, 12 U.S.C. 1817(1).

revocable trust accounts. These
comments included one from a large
bank trade association representing all
types of banks, one from a bank trade
association representing community
banks, and one from a smaller trade
association representing community and
regional banks, and thrifts, operating in
one particular State. The FDIC also
received fourteen comments from
private citizens and one comment from
some members of a national trade
association for lawyers. Overall, these
comments were highly favorable.

Eight commenters addressed the
interim rule’s overall goal of, and
success at achieving, simplification, and
applauded the FDIC’s efforts to clarify
the deposit insurance rules. One
commenter advocated greater clarity in
the application of the revocable trust
rule’s coverage of trust accounts with
balances exceeding $1,250,000 and
naming more than five beneficiaries,
and another generally asserted that the
rule contained ambiguities.

With regard to specific issues within
the interim rule, ten commenters
expressed strong support for the interim
rule’s deletion of the former rule’s
“qualifying beneficiary” concept. One
commenter advocated that the effective
date of this change be made retroactive
to an earlier point in time in order to
provide favorable treatment to
depositors who had uninsured deposits
in bank failures occurring in early 2008.
In response to the FDIC’s specific
solicitation of comment on the interim
rule’s use of a $500,000 benchmark
(presently $1,250,000) for delineating
separate deposit insurance treatment for
higher-dollar revocable trust interests,
five commenters deemed this to be a
reasonable benchmark, although one
advocated that the amount be raised
significantly. One commenter observed
that because most owners of a revocable
trust account at an insured depository
institution will commonly fall below the
benchmark, the interim rule’s lower-
dollar coverage approach—that fails to
distinguish unequal beneficial
interests—will simplify coverage.

In response to the interim rule’s
specific solicitation of comment
regarding the Deposit Insurance Fund,
one commenter suggested that it is
likely difficult to clearly determine
whether the interim rule will result in
a net increase in the level of insured
deposits. In short, the commenter
postulated that, while the increase in
deposit insurance limits and other
changes made in the interim rule may
permit more deposits to be deemed
“insured,” it may also be the case that
the rule’s effect will be to simply permit
depositors to leave higher account sums

at one insured depository institution
instead of having to spread such
revocable trust deposits over multiple
institutions.

Four commenters expressly requested
that the FDIC clarify the rules regarding
the proper manner of “‘titling” a
payable-on-death (“POD”’) account in
order to ensure that the revocable trust
account funds are fully insured.
Specifically, one citizen commenter
relayed that she had received conflicting
advice from numerous local banks as to
whether or not the title of her revocable
trust POD account had to expressly
include the acronym “POD,” the phrase
“in trust for” (“ITF”’), or whether it had
to include the name of a beneficiary in
the title, either along with, or without,
such acronyms. The commenter was
unsure whether current FDIC rules
deem it sufficient that the other account
records at the depository institution
contain this information. This
commenter advocated that the burden
should not fall on the public to learn
and clarify the titling rules. Another
commenter advocated eliminating the
requirement that the POD account title
contain the POD/ITF designation, and
asserted that it should be sufficient that
the owner’s account records at the bank
reflect the beneficiaries. A third
commenter expressed the view that
banks appear to take different
approaches to titling these accounts and
recommended uniform rules to address
this titling issue. Two of these
commenters suggested that some banks’
software does not easily permit the
addition of “POD” or “ITF” to account
titles. One bank trade association
observed that the purpose of the account
titling requirement is to facilitate FDIC
staff’s ability, at resolution, to quickly
determine deposit insurance eligibility,
and asked whether a bank’s utilization
of a computer code in the title to denote
account ownership could be deemed
sufficient to meet the revocable trust
account titling requirements. On a
separate titling issue, one commenter
asked that the FDIC clarify that an
owner may, in naming a POD account,
name a revocable trust as a beneficiary.

The FDIC expressly solicited
comment on whether the FDIC’s
irrevocable trust account rules should
be revised so that all trusts are covered
by substantially the same rules. Four
comments addressed the interim rule’s
continuing application of the revocable
trust rules to a living trust after the
death of the owner (and
notwithstanding the fact that such trust
converts to an irrevocable trust upon
such event), and all commented
favorably. These commenters also urged
that the deposit insurance rules for
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irrevocable and revocable trusts should
be the same.

One commenter also expressly
advocated that the FDIC clarify that
when a “sole proprietor” is a named
beneficiary, then the sole proprietor is
covered by the rule in his or her
individual capacity. Lastly, one
commenter recommended that the
definition of “non-contingent trust
interest”” be expanded to include the
interest of a discretionary beneficiary
and presumptive remainderman of a
discretionary trust.

The Final Revocable Trust Rule

The final rule closely follows the
interim rule, with minor revisions.
Notably, in light of the statutory
extension of the temporary increase in
the SMDIA, the final rule reflects the
new $250,000 SMDIA, the new
$1,250,000 benchmark for revocable
trust account coverage following this
change, and revised examples
employing both of these dollar values
and revised values for the hypothetical
sums within the examples to enhance
their illustrative utility. We also have
provided additional examples
illustrating how the revised rules would
apply. Pursuant to statute, December 31,
2013 is the ending date for the $250,000
SMDIA, and after this date the SMDIA
will revert to $100,000. At that time the
FDIC will revisit the need to revise these
limits and examples.

In response to several specific
questions raised by commenters about
the titling requirements for revocable
trust accounts, clarifying language has
been incorporated into the final rule to
address titling of revocable trust
accounts. Simply, the rule provides that,
for revocable trust accounts, “title”
includes an insured depository
institution’s electronic deposit account
records. In addressing this issue, the
FDIC is retaining the requirement that
the title of a revocable trust account
identify the account as such in order to
qualify for coverage under the revocable
trust account rules; however, the final
rule clarifies that the FDIC will consider
information in an insured depository
institution’s electronic deposit account
records to determine if the titling
requirement is satisfied. For example,
the FDIC would recognize an account as
a revocable trust account even if the
account signature card does not
designate the account as a revocable
trust account as long as the institution’s
electronic deposit account records
identify (through a code or otherwise)
the account as a revocable trust account.

The final rule, like the interim rule,
eliminates the concept of “qualifying
beneficiaries,” and requires only that a

revocable trust beneficiary be a natural
person, or a charity or other non-profit
organization. This change was
universally applauded by commenters
to the interim rule. The final rule also
incorporates the interim rule’s two-part
calculation method for deposit
insurance coverage of revocable trust
accounts. While, as a result of the
temporary increase in the SMDIA, the
benchmark between the lower-dollar
and higher-dollar revocable trust
deposit insurance treatments has
increased to $1,250,000 (from $500,000
as set forth in the originally-issued
interim rule), it is anticipated that the
lower-balance treatment for revocable
trust ownership interests falling below
$1,250,000 at one institution will likely
capture most revocable trust accounts,
and this should advance the FDIC’s
goals of simplifying the treatment of
unequal beneficial interests and
quickening deposit insurance coverage
determinations. The deposit insurance
coverage calculation method for
revocable trust ownership interests that
are both above this $1,250,000
benchmark and involve more than five
beneficiaries, consistent with the
interim rule, will ensure that reasonable
limits remain on the maximum coverage
available to revocable trust account
owners and avoid the potential of
unlimited coverage being afforded to
such accounts through contrived trust
structures. Moreover, consistent with
the interim rule, where a POD account
owner names his or her living trust as

a beneficiary of the POD account, for
insurance purposes, the FDIC will
consider the beneficiaries of the trust to
be the beneficiaries of the POD account.

III. Mortgage Servicing Accounts

Background

The FDIC’s deposit insurance
regulations include specific rules
addressing the deposit insurance
coverage of payments collected by
mortgage servicers and deposited in
accounts at insured depository
institutions (“‘mortgage servicing
accounts”). 12 CFR 330.7(d). Accounts
maintained by mortgage servicers in a
custodial or other fiduciary capacity
may include funds paid by mortgagors
(borrowers) for principal and interest,
and may also include funds mortgagors
advance as amounts held for the
payment of taxes and insurance
premiums.

Historically, under section 330.7(d),
funds representing principal and
interest payments in a mortgage
servicing account were insured for the
interest of each owner (mortgagee,
investor or security holder) in those

accounts. On the other hand, funds
maintained by a servicer in a custodial
or fiduciary capacity representing
payments by mortgagors of taxes and
insurance premiums are added together
and insured for the ownership interest
of each mortgagor in those accounts.
Thus, funds representing payments of
principal and interest were insurable on
a pass-through basis to each mortgagee,
investor, or security holder, while funds
representing payments of taxes and
insurance have been insurable on a
pass-through basis to each mortgagor or
borrower. This treatment was consistent
with the FDIC’s longstanding view,
dating from the adoption of the rules,
that principal and interest funds are
owned by the owners (or mortgagee,
investor or security holder) on whose
behalf the servicer, as agent, accepts the
principal and interest payments, and are
not funds owned by the borrowers.
Taxes and insurance funds, on the other
hand, are insured to the mortgagors or
borrowers under the view that the latter
funds are still owned by the borrower
until the servicer actually pays the tax
and insurance bills.

In October of last year, the FDIC
issued an interim rule addressing the
insurance coverage of mortgage
servicing accounts.” In the interim rule,
the FDIC acknowledged that
securitization methods for mortgages
have become increasingly complex,
with multi-layer securitization
structures possible, and indicated that
as a consequence it has become both
more difficult and time-consuming for a
servicer to identify and determine the
share of any investor in a securitization
and in the principal and interest funds
on deposit at an insured depository
institution. Prior to the issuance of the
interim rule, the FDIC had become
increasingly concerned that, in the
event of a failure of an FDIC-insured
depository institution, a servicer
holding a deposit account in the
institution would have a difficult and
time-consuming task to identify every
security holder in the securitization and
determine his or her share. Further, the
FDIC believed that application of the
prior deposit insurance rule could result
in delays in the servicer receiving the
insured amounts, and result in losses for
amounts that, due to the complexity of
the securitization agreements, could not
be attributed to the particular investors
to whom the funds belong. Ultimately,
because the FDIC concluded that
application of the previous rule could
potentially result in increased losses to
otherwise insured depositors, lead to
withdrawal of deposits for principal and

773 FR 61658 (Oct. 17, 2008).
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interest payments from depository
institutions, and unnecessarily reduce
liquidity for such institutions, the FDIC
issued the interim rule.

In issuing the interim rule, the FDIC
sought to make the deposit insurance
coverage rules for mortgage servicing
accounts easy to understand and apply.
Moreover, because the considerable sum
of principal and interest funds on
deposit at insured depository
institutions serve as a significant source
of liquidity for the institutions and a
source of credit to the institutions’
respective communities, the FDIC
sought to prevent the application of the
insurance rules from prompting any
inadvertent, adverse consequences. To
address these aims, as well as the
practical issues presented by
increasingly complex securitization
methods, the interim rule determined
deposit insurance coverage on principal
and interest payments in a mortgage
servicing account on a per-mortgagor (or
per-borrower) basis—and not on a pass-
through basis to each mortgagee,
investor, or security holder—due to the
fact that servicers are able to identify
mortgagors more quickly than investors.
This approach enables the FDIC to pay
deposit insurance more quickly.
Specifically, the interim rule provided
deposit insurance coverage to a
mortgage servicing account based on
each mortgagor’s payments of principal
and interest into the account up to the
standard maximum deposit insurance
amount of $250,000 per mortgagor.

Coverage is thus provided to the
mortgagees/investors as a collective
group, based on the cumulative amount
of the mortgagors’ payments of principal
and interest into the account. This
deposit insurance coverage of payments
of principal and interest per mortgagor
is not aggregated with, nor otherwise
affects, the coverage provided to each
such mortgagor in other accounts the
mortgagor might maintain at the same
depository institution. This is to be
distinguished from the deposit
insurance coverage afforded to
payments of taxes and insurance
premiums. Consistent with their
treatment historically under the deposit
insurance rules, amounts in a mortgage
servicing account that represent
payments for taxes and insurance are
insured on a pass-through basis as the
funds of each respective mortgagor, but
unlike a mortgagor’s principal and
interest payments in the mortgage
servicing account, the payments for
taxes and insurance are added to other
individually owned funds of each
mortgagor at the same institution and
insured up to the applicable limit.

Comments on the Interim Rule’s
Mortgage Servicing Provisions

The FDIC received five comments on
the interim rule addressing the deposit
insurance coverage of mortgage
servicing accounts. All five comments
favored the interim rule’s handling of
deposit insurance coverage on payments
of principal and interest in a mortgage
servicing account on a per-mortgagor (or
per-borrower) basis. These views
included comments from a large bank
trade association, a loan servicer, a large
government sponsored enterprise, a loan
securitization professional, along with
one comment submitted by a national
bank. Although all five commenters
supported the FDIC’s interim rule,
several raised specific issues.

One commenter advocated that the
regulations clarify that payments of
taxes and insurance in mortgage
servicing accounts and “any similar
accounts” held by a servicer or paying
agent should not be aggregated with
personal accounts of a mortgagor, and
noted that the interim rule was “not
clear” in this regard. Two commenters
urged the FDIC to apply the interim
rule’s treatment of principal and interest
payments comprising mortgage
servicing accounts to other types of
servicing accounts that similarly consist
of principal and interest payments but
for non-mortgage loans, such as motor
vehicle loans. In short, they suggested
that the FDIC extend the interim rule’s
treatment of principal and interest cash
flows to other types of loan
securitizations and not simply
mortgages, and suggested that these
sums may raise liquidity concerns
similar to those raised by mortgage loan
servicing account funds.

Another commenter supported the
interim rule but expressed concern that
several types of mortgage servicing
deposits might not be adequately
insured. For example, this commenter
advocated that the rules provide pass-
through deposit insurance coverage, on
a per-borrower basis, to other types of
mortgage servicing funds, such as
“repair escrows, replacement reserve
escrows, bond related escrow accounts,
rental achievement escrows, and debt
service escrows.” This commenter urged
the FDIC to separately insure such
accounts, as well as escrows for taxes
and insurance, up to the SMDIA.

The Final Rule on Mortgage Servicing
Accounts

The final rule is essentially
unchanged from the interim rule.
Although one commenter urged that the
FDIC clarify in the rules that payments
of taxes and insurance in mortgage

servicing accounts and any ‘‘similar”
accounts held by a servicer should not
be aggregated with personal accounts of
a mortgagor, and asserted that the
interim rule was “not clear” in this
regard, the FDIC concludes that any
additional clarification is unneeded.
The interim rule expressly addressed
this issue with respect to tax and
insurance payments in servicing
accounts, and specifically contrasted the
deposit insurance treatment of
payments of taxes and insurance with
the insurance treatment afforded
payments of principal and interest in
servicing accounts. The interim rule
provided that the FDIC’s historical
treatment of taxes and insurance
payments had not changed. Drawing a
clear distinction with principal and
interest payments, the interim rule
provided that taxes and insurance funds
are instead “insured to the mortgagors
or borrowers on the theory that the
borrower still owns the funds until the
tax and insurance bills are actually paid
by the servicer.”

The preamble to the interim rule
indicated that, although the principal
and interest payments in mortgage
servicing accounts are not aggregated for
insurance purposes with other accounts
the mortgagor might maintain at the
same insured depository institution,
“la]s under the current insurance rules,
under the interim rule amounts in a
mortgage servicing account constituting
payments of taxes and insurance
premiums will be insured on a pass-
through basis as the funds of each
respective mortgagor,” and such funds
“will be added to other individually
owned funds held by each such
mortgagor at the same insured
institution.” This was also made clear in
the FDIC’s Financial Institution Letter,
FIL-111-2008, issued October 8, 2008.
In short, the interim rule did not alter
the FDIC’s historical treatment of
payments by mortgagors of tax and
insurance premiums in mortgage
servicing accounts.

It was also suggested that the FDIC
extend the interim rule’s deposit
insurance treatment of principal and
interest cash flows to servicing accounts
for other types of loan securitizations—
and not simply mortgages—such as
motor vehicle loans. The FDIC declines
to do so. As noted in the interim rule,
the FDIC sought to address the
increasing complexity of mortgage
securitizations and the resulting impact
these complexities have upon depositor
certainty as to the application of deposit
insurance rules, and have upon the
timely resolution of deposit insurance
determinations.
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The FDIC also declines the
commenter suggestion that separate
insurance, on a pass-through, per-
borrower basis be afforded to other
types of mortgage servicing funds such
as ‘‘repair escrows, replacement reserve
escrows, bond related escrow accounts,
rental achievement escrows, and debt
service escrows.” As the FDIC noted in
the interim rule, consistent with its
previous deposit insurance rules,
amounts in a mortgage servicing
account constituting payments of taxes
and insurance premiums are insured on
a pass-through basis as the funds of each
respective mortgagor and are added to
other individually owned funds held by
each such mortgagor at the same insured
institution. The FDIC’s interim rule
sought to make the deposit insurance
coverage rules for mortgage servicing
accounts easy to understand and apply.
Additionally, because principal and
interest funds on deposit at insured
depository institutions serve as both a
significant source of liquidity for the
institutions and a significant source of
credit to the institution’s community,
the FDIC sought to ensure that no
inadvertent adverse consequences
resulted from the application of the
deposit insurance rules. It is not clear
that the suggested revisions would be
consistent with either of these aims.
Although commenter[s] suggested that
other types of “escrow” funds should
garner similar treatment under the
insurance rules as do deposits
representing tax and insurance
payments, the comment does not clearly
identify in what specific manner the
legal rights and obligations attendant to
these various types of bond-related, debt
service, and rental achievement escrows
are similar to the rights and obligations
of mortgagors in their tax and insurance
payments. Nor is it clear whether, and
to what extent, such payments represent
a significant liquidity source for
depository institutions such that the
need for more specific clarity as to
deposit insurance is needed in order to
avert any inadvertent consequences or
losses to borrowers or investors.

IV. Technical Amendments to FDIC
International Banking Regulations

The FDIC is also amending its Part
347 International Banking regulations to
make technical, conforming
amendments relating to the SMDIA. The
FDI Reform Act introduced the term
“SMDIA” and instituted several
substantive changes to the deposit
insurance coverage provisions in the
FDI Act. Additionally, the Federal
Deposit Insurance Reform Conforming
Amendments Act of 2005 (“Reform
Conforming Act”’), Public Law 109-173,

amended the International Banking Act
of 1978, 12 U.S.C. 3104, necessitating
the need for technical conforming
amendments to substitute the term
“SMDIA” in place of “$100,000” in the
FDIC’s International Banking
regulations. 12 CFR Part 347.8 The four-
year extension in the increase in the
SMDIA, which provides the FDIC with
the necessity to make revisions to the
deposit insurance regulations and
examples therein, also affords the FDIC
with the opportunity to now make
technical amendments to the FDIC’s
international banking regulations to
replace several distinct references to a
“$100,000” benchmark with references
to the SMDIA, consistent with the
Reform Conforming Act.

V. Paperwork Reduction Act

The final rule will revise the FDIC’s
deposit insurance regulations. It will not
involve any new collections of
information pursuant to the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.).
Consequently, no information collection
has been submitted to the Office of
Management and Budget for review.

VI. Regulatory Flexibility Act

The Regulatory Flexibility Act
requires an agency that is issuing a final
rule to prepare and make available a
regulatory flexibility analysis that
describes the impact of the final rule on
small entities. 5 U.S.C. 603(a). The
Regulatory Flexibility Act provides that
an agency is not required to prepare and
publish a regulatory flexibility analysis
if the agency certifies that the final rule
will not have a significant impact on a
substantial number of small entities.

Pursuant to section 605(b) of the
Regulatory Flexibility Act, the FDIC
certifies that the final rule will not have
a significant impact on a substantial
number of small entities. The final rule
implements the temporary increase in
the SMDIA, simplifies the coverage
rules for mortgage servicing accounts,
and simplifies the deposit insurance
rules for revocable trust accounts held at
FDIC-insured depository institutions.

VII. The Treasury and General
Government Appropriations Act,
1999—Assessment of Federal
Regulations and Policies on Families

The FDIC has determined that the
final rule will not affect family well-
being within the meaning of section 654
of the Treasury and General
Government Appropriations Act,

8 Per statute, the Reform Conforming Act
substitution of the SMDIA in the international
banking provisions was effective on April 1, 2006.
Reform Conforming Act § 2; 71 FR 14629 (March 23,
2006).

enacted as part of the Omnibus
Consolidated and Emergency
Supplemental Appropriations Act of
1999 (Pub. L. 105-277, 112 Stat. 2681).
The final rule should have a positive
effect on families by clarifying the
coverage rules for mortgage servicing
accounts, which contain, for a period of
time, the mortgage payments from
borrowers, and the rules for revocable
trust accounts, a popular type of
consumer bank account.

VIII. Small Business Regulatory
Enforcement Fairness Act

The Office of Management and Budget
has determined that the final rule is not
a “major rule” within the meaning of
the relevant sections of the Small
Business Regulatory Enforcement Act of
1996 (“SBREFA”) (5 U.S.C. 801 et seq.).
As required by SBREFA, the FDIC will
file the appropriate reports with
Congress and the General Accounting
Office so that the final rule may be
reviewed.

IX. Plain Language

Section 722 of the Gramm-Leach-
Blilely Act (Pub. L. 106102, 113 Stat.
1338, 1471), requires the Federal
banking agencies to use plain language
in all proposed and final rules
published after January 1, 2000. The
FDIC has sought to present the final rule
in a simple and straightforward manner,
and has made revisions to the previous
interim rule in response to commenter
concerns seeking clarification of the
application of the deposit insurance
rules.

List of Subjects
12 CFR Part 330

Bank deposit insurance, Banks,
Banking, Reporting and recordkeeping
requirements, Savings and loan
associations, Trusts and trustees.

12 CFR Part 347

Bank deposit insurance, Banks,
Banking, International banking; Foreign
banks.

m For the reasons stated above, the
Board of Directors of the Federal
Deposit Insurance Corporation hereby
amends parts 330 and 347 of title 12 of
the Code of Federal Regulations as
follows:

PART 330—DEPOSIT INSURANCE
COVERAGE

m 1. The authority citation for part 330
continues to read as follows:

Authority: 12 U.S.C. 1813(1), 1813(m),

1817(i), 1818(q), 1819 (Tenth), 1820(f),
1821(a), 1822(c).
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m 2.In § 330.1, paragraph (n) is revised
to read as follows:

§330.1 Definitions.
* * * * *

(n) Standard maximum deposit
insurance amount, referred to as the
“SMDIA” hereafter, means $250,000
from October 3, 2008, until December
31, 2013. Effective January 1, 2014, the
SMDIA means $100,000 adjusted
pursuant to subparagraph (F) of section
11(a)(1) of the FDI Act (12 U.S.C.
1821(a)(1)(F)). All examples in this part
use $250,000 as the SMDIA.

* * * * *

m 3.In § 330.7, paragraph (d) is revised
to read as follows:

§330.7 Account held by an agent,
nominee, guardian, custodian or
conservator.

* * * * *

(d) Mortgage servicing accounts.
Accounts maintained by a mortgage
servicer, in a custodial or other
fiduciary capacity, which are comprised
of payments by mortgagors of principal
and interest, shall be insured for the
cumulative balance paid into the
account by the mortgagors, up to the
limit of the SMDIA per mortgagor.
Accounts maintained by a mortgage
servicer, in a custodial or other
fiduciary capacity, which are comprised
of payments by mortgagors of taxes and
insurance premiums shall be added
together and insured in accordance with
paragraph (a) of this section for the
ownership interest of each mortgagor in
such accounts. This provision is
effective as of October 10, 2008, for all
existing and future mortgage servicing

accounts.
* * * * *

m 4.In § 330.9, paragraph (b) is revised
to read as follows:

§330.9 Joint ownership accounts.
* * * * *

(b) Determination of insurance
coverage. The interests of each co-owner
in all qualifying joint accounts shall be
added together and the total shall be
insured up to the SMDIA. (Example:
“A&B” have a qualifying joint account
with a balance of $150,000; “A&C” have
a qualifying joint account with a balance
of $200,000; and “A&B&C” have a
qualifying joint account with a balance
of $375,000. A’s combined ownership
interest in all qualifying joint accounts
would be $300,000 ($75,000 plus
$100,000 plus $125,000); therefore, A’s
interest would be insured in the amount
of $250,000 and uninsured in the
amount of $50,000. B’s combined
ownership interest in all qualifying joint
accounts would be $200,000 ($75,000

plus $125,000); therefore, B’s interest
would be fully insured. C’s combined
ownership interest in all qualifying joint
accounts would be $225,000 ($100,000
plus $125,000); therefore, C’s interest

would be fully insured.

m 5. Section 330.10 is revised to read as
follows:

§330.10 Revocable trust accounts.

(a) General rule. Except as provided in
paragraph (e) of this section, the funds
owned by an individual and deposited
into one or more accounts with respect
to which the owner evidences an
intention that upon his or her death the
funds shall belong to one or more
beneficiaries shall be separately insured
(from other types of accounts the owner
has at the same insured depository
institution) in an amount equal to the
total number of different beneficiaries
named in the account(s) multiplied by
the SMDIA. This section applies to all
accounts held in connection with
informal and formal testamentary
revocable trusts. Such informal trusts
are commonly referred to as payable-on-
death accounts, in-trust-for accounts or
Totten Trust accounts, and such formal
trusts are commonly referred to as living
trusts or family trusts. (Example 1:
Account Owner “A” has a living trust
account with four different beneficiaries
named in the trust. A has no other
revocable trust accounts at the same
FDIC-insured institution. The maximum
insurance coverage would be
$1,000,000, determined by multiplying
4 times $250,000 (the number of
beneficiaries times the SMDIA).
(Example 2: Account Owner “A” has a
payable-on-death account naming his
niece and cousin as beneficiaries, and A
also has, at the same FDIC-insured
institution, another payable-on-death
account naming the same niece and a
friend as beneficiaries. The maximum
coverage available to the account owner
would be $750,000. This is because the
account owner has named only three
different beneficiaries in the revocable
trust accounts—his niece and cousin in
the first, and the same niece and a
friend in the second. The naming of the
same beneficiary in more than one
revocable trust account, whether it be a
payable-on-death account or living trust
account, does not increase the total
coverage amount.) (Example 3: Account
Owner “A” establishes a living trust
account, with a balance of $300,000,
naming his two children “B” and “C”’
as beneficiaries. A also establishes, at
the same FDIC-insured institution, a
payable-on-death account, with a
balance of $300,000, also naming his

children B and C as beneficiaries. The
maximum coverage available to A is
$500,000, determined by multiplying 2
times $250,000 (the number of different
beneficiaries times the SMDIA). A is
uninsured in the amount of $100,000.
This is because all funds that a
depositor holds in both living trust
accounts and payable-on-death
accounts, at the same FDIC-insured
institution and naming the same
beneficiaries, are aggregated for
insurance purposes and insured to the
applicable coverage limits.)

(b) Required intention and naming of
beneficiaries. (1) The required intention
in paragraph (a) of this section that
upon the owner’s death the funds shall
belong to one or more beneficiaries must
be manifested in the “title”” of the
account using commonly accepted
terms such as, but not limited to, “in
trust for,” “as trustee for,” “payable-on-
death to,” or any acronym therefor. For
purposes of this requirement, “title”
includes the electronic deposit account
records of the institution. (For example,
the FDIC would recognize an account as
a revocable trust account even if the title
of the account signature card does not
designate the account as a revocable
trust account as long as the institution’s
electronic deposit account records
identify (through a code or otherwise)
the account as a revocable trust
account.) The settlor of a revocable trust
shall be presumed to own the funds
deposited into the account.

(2) For informal revocable trust
accounts, the beneficiaries must be
specifically named in the deposit
account records of the insured
depository institution.

(c) Definition of beneficiary. For
purposes of this section, a beneficiary
includes a natural person as well as a
charitable organization and other non-
profit entity recognized as such under
the Internal Revenue Code of 1986, as
amended.

(d) Interests of beneficiaries outside
the definition of beneficiary in this
section. If a beneficiary named in a trust
covered by this section does not meet
the definition of beneficiary in
paragraph (c) of this section, the funds
corresponding to that beneficiary shall
be treated as the individually owned
(single ownership) funds of the
owner(s). As such, they shall be
aggregated with any other single
ownership accounts of such owner(s)
and insured up to the SMDIA per
owner. (Example: Account Owner “A”
establishes a payable-on-death account
naming a pet as beneficiary with a
balance of $100,000. A also has an
individual account at the same FDIC-
insured institution with a balance of
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$175,000. Because the pet is not a
“beneficiary,” the two accounts are
aggregated and treated as a single
ownership account. As a result, A is
insured in the amount of $250,000, but
is uninsured for the remaining $25,000.)

(e) Revocable trust accounts with
aggregate balances exceeding five times
the SMDIA and naming more than five
different beneficiaries. Notwithstanding
the general coverage provisions in
paragraph (a) of this section, for funds
owned by an individual in one or more
revocable trust accounts naming more
than five different beneficiaries and
whose aggregate balance is more than
five times the SMDIA, the maximum
revocable trust account coverage for the
account owner shall be the greater of
either: five times the SMDIA or the
aggregate amount of the interests of each
different beneficiary named in the
trusts, to a limit of the SMDIA per
different beneficiary. (Example 1:
Account Owner “A” has a living trust
with a balance of $1 million and names
two friends, “B”” and “C” as
beneficiaries. At the same FDIC-insured
institution, A establishes a payable-on-
death account, with a balance of $1
million naming his two cousins, “D”
and “E” as beneficiaries. Coverage is
determined under the general coverage
provisions in paragraph (a) of this
section, and not this paragraph (e). This
is because all funds that A holds in both
living trust accounts and payable-on-
death accounts, at the same FDIC-
insured institution, are aggregated for
insurance purposes. Although A’s
aggregated balance of $2 million is more
than five times the SMDIA, A names
only four different beneficiaries, and
coverage under this paragraph (e)
applies only if there are more than five
different beneficiaries. A is insured in
the amount of $1 million (4
beneficiaries times the SMDIA), and
uninsured for the remaining $1 million.)
(Example 2: Account Owner “A” has a
living trust account with a balance of
$1,500,000. Under the terms of the trust,
upon A’s death, A’s three children are
each entitled to $125,000, A’s friend is
entitled to $15,000, and a designated
charity is entitled to $175,000. The trust
also provides that the remainder of the
trust assets shall belong to A’s spouse.
In this case, because the balance of the
account exceeds $1,250,000 (5 times the
SMDIA) and there are more than five
different beneficiaries named in the
trust, the maximum coverage available
to A would be the greater of: $1,250,000
or the aggregate of each different
beneficiary’s interest to a limit of
$250,000 per beneficiary. The beneficial
interests in the trust for purposes of

determining coverage are: $125,000 for
each of the children (totaling $375,000),
$15,000 for the friend, $175,000 for the
charity, and $250,000 for the spouse
(because the spouse’s $935,000 is
subject to the $250,000 per-beneficiary
limitation). The aggregate beneficial
interests total $815,000. Thus, the
maximum coverage afforded to the
account owner would be $1,250,000, the
greater of $1,250,000 or $815,000.)

(f) Co-owned revocable trust accounts.
(1) Where an account described in
paragraph (a) of this section is
established by more than one owner, the
respective interest of each account
owner (which shall be deemed equal)
shall be insured separately, per different
beneficiary, up to the SMDIA, subject to
the limitation imposed in paragraph (e)
of this section. (Example 1: A and B,
two individuals, establish a payable-on-
death account naming their three nieces
as beneficiaries. Neither A nor B has any
other revocable trust accounts at the
same FDIC-insured institution. The
maximum coverage afforded to A and B
would be $1,500,000, determined by
multiplying the number of owners (2)
times the SMDIA ($250,000) times the
number of different beneficiaries (3). In
this example, A would be entitled to
revocable trust coverage of $750,000 and
B would be entitled to revocable trust
coverage of $750,000.) (Example 2: A
and B, two individuals, establish a
payable-on-death account naming their
two children, two cousins, and a charity
as beneficiaries. The balance in the
account is $1,750,000. Neither A nor B
has any other revocable trust accounts at
the same FDIC-insured institution. The
maximum coverage would be
determined (under paragraph (a) of this
section) by multiplying the number of
account owners (2) times the number of
different beneficiaries (5) times
$250,000, totaling $2,500,000. Because
the account balance ($1,750,000) is less
than the maximum coverage amount
($2,500,000), the account would be fully
insured.) (Example 3: A and B, two
individuals, establish a living trust
account with a balance of $3.75 million.
Under the terms of the trust, upon the
death of both A and B, each of their
three children is entitled to $600,000,
B’s cousin is entitled to $380,000, A’s
friend is entitled to $70,000, and the
remaining amount ($1,500,000) goes to
a charity. Under paragraph (e) of this
section, the maximum coverage, as to
each co-owned account owner, would
be the greater of $1,250,000 or the
aggregate amount (as to each co-owner)
of the interest of each different
beneficiary named in the trust, to a limit
of $250,000 per account owner per

beneficiary. The beneficial interests in
the trust considered for purposes of
determining coverage for account owner
A are: $750,000 for the children (each
child’s interest attributable to A,
$300,000, is subject to the $250,000-per-
beneficiary limitation), $190,000 for the
cousin, $35,000 for the friend, and
$250,000 for the charity (the charity’s
interest attributable to A, $750,000, is
subject to the $250,000 per-beneficiary
limitation). As to A, the aggregate
amount of the beneficial interests
eligible for deposit insurance coverage
totals $1,225,000. Thus, the maximum
coverage afforded to account co-owner
A would be $1,250,000, which is the
greater of $1,250,000 or the aggregate of
all the beneficial interests attributable to
A (limited to $250,000 per beneficiary),
which totaled slightly less at
$1,225,000. Because B has equal
ownership interest in the trust, the same
analysis and coverage determination
also would apply to B. Thus, of the total
account balance of $3.75 million, $2.5
million would be insured and $1.25
million would be uninsured.)

(2) Notwithstanding paragraph (f)(1)
of this section, where the owners of a
co-owned revocable trust account are
themselves the sole beneficiaries of the
corresponding trust, the account shall
be insured as a joint account under
§ 330.9 and shall not be insured under
the provisions of this section. (Example:
If A and B establish a payable-on-death
account naming themselves as the sole
beneficiaries of the account, the account
will be insured as a joint account
because the account does not satisfy the
intent requirement (under paragraph (a)
of this section) that the funds in the
account belong to the named
beneficiaries upon the owners’ death.
The beneficiaries are in fact the actual
owners of the funds during the account
owners’ lifetimes.)

(g) For deposit accounts held in
connection with a living trust that
provides for a life-estate interest for
designated beneficiaries, the FDIC shall
value each such life estate interest as the
SMDIA for purposes of determining the
insurance coverage available to the
account owner under paragraph (e) of
this section. (Example: Account Owner
“A” has a living trust account with a
balance of $1,500,000. Under the terms
of the trust, A provides a life estate
interest for his spouse. Moreover, A’s
three children are each entitled to
$275,000, A’s friend is entitled to
$15,000, and a designated charity is
entitled to $175,000. The trust also
provides that the remainder of the trust
assets shall belong to A’s granddaughter.
In this case, because the balance of the
account exceeds $1,250,000 ((5) five
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times the SMDIA) and there are more
than five different beneficiaries named
in the trust, the maximum coverage
available to A would be the greater of:
$1,250,000 or the aggregate of each
different beneficiary’s interest to a limit
of $250,000 per beneficiary. The
beneficial interests in the trust
considered for purposes of determining
coverage are: $250,000 for the spouse’s
life estate, $750,000 for the children
(because each child’s $275,000 is
subject to the $250,000 per-beneficiary
limitation), $15,000 for the friend,
$175,000 for the charity, and $250,000
for the granddaughter (because the
granddaughter’s $310,000 remainder is
limited by the $250,000 per-beneficiary
limitation). The aggregate beneficial
interests total $1,440,000. Thus, the
maximum coverage afforded to the
account owner would be $1,440,000, the
greater of $1,250,000 or $1,440,000.)

(h) Revocable trusts that become
irrevocable trusts. Notwithstanding the
provisions in section 330.13 on the
insurance coverage of irrevocable trust
accounts, if a revocable trust account
converts in part or entirely to an
irrevocable trust upon the death of one
or more of the trust’s owners, the trust
account shall continue to be insured
under the provisions of this section.
(Example: Assume A and B have a trust
account in connection with a living
trust, of which they are joint grantors. If
upon the death of either A or B the trust
transforms into an irrevocable trust as to
the deceased grantor’s ownership in the
trust, the account will continue to be
insured under the provisions of this
section.)

(i) This section shall apply to all
existing and future revocable trust
accounts and all existing and future
irrevocable trust accounts resulting from
formal revocable trust accounts.

PART 347—INTERNATIONAL
BANKING

m 6. The authority citation for part 347
continues to read as follows:

Authority: 12 U.S.C. 1813, 1815, 1817,
1819, 1820, 1828, 3103, 3104, 3105, 3108,
3109; Title IX, Pub. L. 98-181, 97 Stat. 1153.

m7.In§347.202:
m A. Paragraph (e) is revised.
m B. Paragraphs (v), (w) and (x) are
redesignated as (w), (x) and (y),
respectively, and a new paragraph (v) is
added.

The revision and addition read as
follows:

§347.202 Definitions.
* * * * *

(e) Domestic retail deposit activity
means the acceptance by a Federal or

State branch of any initial deposit of
less than an amount equal to the
standard maximum deposit insurance
amount (“SMDIA”).

* * * * *

(v) Standard maximum deposit
insurance amount, referred to as the
“SMDIA” hereafter, means $250,000
from October 3, 2008, until
December 31, 2013. Effective January 1,
2014, the SMDIA means $100,000
adjusted pursuant to subparagraph (F) of
section 11(a)(1) of the FDI Act (12 U.S.C.
1821(a)(1)(F)).

* * * * *

m 8.In § 347.206, paragraph (c) is
revised to read as follows:

§347.206 Domestic retail deposit activity
requiring deposit insurance by U.S. branch
of a foreign bank.

* * * * *

(c) Grandfathered insured branches.
Domestic retail accounts with balances
of less than an amount equal to the
SMDIA that require deposit insurance
protection may be accepted or
maintained in an insured branch of a
foreign bank only if such branch was an

insured branch on December 19, 1991.
* * * * *

m 9.In § 347.213, paragraph (a)(1) is
revised to read as follows:

§347.213 Establishment or operation of
noninsured foreign branch.

(a] * % %

(1) The branch only accepts initial
deposits in an amount equal to the
SMDIA or greater; or

* * * * *

m 10.In §347.215:
m A. Paragraph (a) introductory text is
revised.
m B. Paragraph (b)(1) is revised.
The revisions read as follows:

§347.215 Exemptions from deposit
insurance requirement.

(a) Deposit activities not requiring
insurance. A State branch will not be
considered to be engaged in domestic
retail deposit activity that requires the
foreign bank parent to establish an
insured U.S. bank subsidiary if the State
branch accepts initial deposits only in
an amount of less than an amount equal
to the SMDIA that are derived solely

from the following:

(b) Application for an exemption. (1)
Whenever a foreign bank proposes to
accept at a State branch initial deposits
of less than an amount equal to the
SMDIA and such deposits are not
otherwise exempted under paragraph (a)
of this section, the foreign bank may
apply to the FDIC for consent to operate

the branch as a noninsured branch. The
Board of Directors may exempt the
branch from the insurance requirement
if the branch is not engaged in domestic
retail deposit activities requiring
insurance protection. The Board of
Directors will consider the size and
nature of depositors and deposit
accounts, the importance of maintaining
and improving the availability of credit
to all sectors of the United States
economy, including the international
trade finance sector of the United States
economy, whether the exemption would
give the foreign bank an unfair
competitive advantage over United
States banking organizations, and any
other relevant factors in making this

determination.
* * * * *

Dated at Washington, DC, this 9th day of
September 2009.

By order of the Board of Directors.
Robert E. Feldman,

Executive Secretary, Federal Deposit
Insurance Corporation.

[FR Doc. E9-22406 Filed 9-16—-09; 8:45 am]
BILLING CODE 6714-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 73

[Docket No. FAA-2009-0770; Airspace
Docket No. 09-ASW-20]

RIN 2120-AA66

Amendment to Restricted Areas R—
5103A, R-5103B, and R-5103C;
McGregor, NM

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; technical
amendment.

SUMMARY: This action amends the
airspace description of Restricted Areas
R-5103A, R-5103B, and R-5103C;
McGregor, NM. In a final rule published
in the Federal Register on November 3,
1994, (59 FR 55030), an error was made
in the airspace description to the time
of designation for Restricted Areas R—
5103A, R—5103B, R-5103C and R-
5103D (R—5130D was subsequently
revoked on January 20, 2005 (69 FR
72113)). Specifically, the time of
designation stated “0700-2000 local
time, Monday-Friday, other times by
NOTAM?” instead of “0700-2000 local
time Monday-Friday; other times by
NOTAM”. This action corrects that
€rTor.
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DATES: Effective Dates: 0901 UTC,
October 22, 2009.

FOR FURTHER INFORMATION CONTACT:
Colby Abbott, Airspace and Rules
Group, Office of System Operations
Airspace and AIM, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267—8783.

SUPPLEMENTARY INFORMATION:

History

On November 3, 1994, a final rule for
Airspace Docket No. 94—ASW-12, was
published in the Federal Register (59
FR 55030), changing the time of
designation for Restricted Areas R—
5103A, R-5103B, R-5103C, and R-
5103D at McGregor, NM. In that rule,
the preamble discussion stated the time
of designation was being changed from
the existing time of designation, “0700-
2000 local time; other times by
NOTAM” to “0700-2000 local time,
Monday-Friday; other times by
NOTAM?” to lessen the burden on the
public and accurately reflect their actual
time of use. However, in the regulatory
language, the time of designation was
published as “0700-2000 local time,
Monday-Friday, other times by
NOTAM”. Having changed the semi-
colon between the days of the week and
NOTAM provision to a comma
unintentionally linked the NOTAM
provision to the days of the week listed
in the legal description only. The
unintended consequence of this error is
that the NOTAM provision does not
apply to Saturdays or Sundays, as it did
previous to that final rule. Had a semi-
colon been published in the regulatory
text between the days of the week and
the NOTAM provision, the “other times
by NOTAM” provision would apply
daily.

Subsequent to the rule published
November 3, 1994, (59 FR 55030), a
second rule affecting R-5103A, R—
5103B, R-5103C, and R-5103D was
published December 13, 2004, (69 FR
72113), Airspace Docket No. 04—ASW—
11, FAA Docket No. FAA-2004-17773.
This second rule modified the
boundaries and designated altitudes for
Restricted Areas R-5103A, R—5103B,
and R-5103C, and revoked R-5103D to
allow the U.S. Army to activate the
restricted areas in a manner that was
more consistent with the actual
utilization of the airspace. As a result of
this action, the correction to Restricted
Area R-5103D is not necessary as it no
longer exists.

Based on the original intent of the
final rule published November 3, 1994,
and subsequently modified by a second
final rule published December 13, 2004,

the NOTAM provisions for R-5103A, R—
5103B, and R-5103C should be
applicable daily, outside the 0700-2000
local time, Monday through Friday,
published hours currently listed in that
final rule. This action corrects that error
by amending the time of designation for
R-5103A, R-5103B, and R-5103C to
read, “0700-2000 local time, Monday—
Friday; other times by NOTAM”.

List of Subjects in 14 CFR Part 73

Airspace, Prohibited areas, Restricted
areas.

Correction to Final Rule

m Accordingly, pursuant to the authority
delegated to me, the legal description as
published in the Federal Register on
November 3, 1994 (59 FR 55030),
Airspace Docket 94-ASW-12, and
incorporated by reference in 14 CFR 73,
is corrected as follows:

§73.51 [Amended]

m On page 55031, correct the airspace
description for the time of designation
for Restricted Areas R-5103A, R-5103B,
and R-5103C, to read as follows:

* * * * *

R-5103A McGregor, NM [Amended]

By removing the current ‘“Time of
designation. 0700—2000 local time, Monday-
Friday, other times by NOTAM.” and
substituting the following: “Time of
designation. 0700—2000 local time Monday-
Friday; other times by NOTAM.”

McGregor, NM [Amended]

By removing the current “Time of
designation. 0700-2000 local time, Monday-
Friday, other times by NOTAM.” and
substituting the following: “Time of
designation. 0700—2000 local time Monday-
Friday; other times by NOTAM.”

R-5103C McGregor, NM [Amended]

By removing the current “Time of
designation. 0700—2000 local time, Monday-
Friday, other times by NOTAM.” and
substituting the following: “Time of
designation. 0700—2000 local time Monday-
Friday; other times by NOTAM.”

* * * * *

R-5103B

Issued in Washington, DC, on August 27,
2009.

Ellen Crum,

Acting Manager, Airspace and Rules Group.
[FR Doc. E9-21263 Filed 9-16—-09; 8:45 am]
BILLING CODE 4910-13-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR parts 230, 240 and 260

[Release Nos. 33—-9063; 34-60663; 39—-2467;
File No. S7-02-09]

RIN 3235-AK26

Extension of Temporary Exemptions
for Eligible Credit Default Swaps To
Facilitate Operation of Central
Counterparties To Clear and Settle
Credit Default Swaps

AGENCY: Securities and Exchange
Commission.

ACTION: Interim final temporary rules;
extension.

SUMMARY: We are adopting amendments
to the expiration dates in our interim
final temporary rules that provide
exemptions under the Securities Act of
1933, the Securities Exchange Act of
1934, and the Trust Indenture Act of
1939 for certain credit default swaps in
order to facilitate the operation of one
or more central counterparties for those
credit default swaps. Under the
amendments, the expiration dates of the
interim final temporary rules will be
extended to November 30, 2010.

DATES: Effective Date: This rule is
effective September 17, 2009, and the
expiration dates for the interim final
temporary rules and amendments
published January 22, 2009 (74 FR 3967)
is extended from September 25, 2009 to
November 30, 2010.

FOR FURTHER INFORMATION CONTACT:
Amy M. Starr, Senior Special Counsel,
or Sebastian Gomez Abero, Attorney,
Office of Chief Counsel, Division of
Corporation Finance, at (202) 551-3500,
U.S. Securities and Exchange
Commission, 100 F Street, NE.,
Washington, DC 20549-3628.

SUPPLEMENTARY INFORMATION: We are
adopting amendments to the following
rules: interim final temporary Rule 239T
and Rule 146 under the Securities Act
of 1933 (“Securities Act”),! interim final
temporary Rule 12a—0T and Rule 12h—
1(h)T under the Securities Exchange Act
of 1934 (“Exchange Act”),2 and interim
final temporary Rule 4d—11T under the
Trust Indenture Act of 1939 (“Trust
Indenture Act”).3

I. Background

In January 2009, we adopted interim
final temporary Rule 239T and a
temporary amendment to Rule 146
under the Securities Act, interim final

115 U.S.C. 77a et seq.
215 U.S.C. 78a et seq.
315 U.S.C. 77aaa et seq.



47720 Federal Register/Vol. 74,

No. 179/ Thursday, September 17, 2009/Rules and Regulations

temporary Rules 12a—-10T and 12h—
1(h)T under the Exchange Act, and
interim final temporary Rule 4d—11T
under the Trust Indenture Act
(collectively, the “Interim Final
Temporary Rules”).# We adopted these
rules in connection with temporary
exemptive orders we issued to a clearing
agency acting as a central counterparty
(“CCP”’), which exempted the CCP from
the requirement to register as a clearing
agency under Section 17A of the
Exchange Act® solely to perform the
functions of a clearing agency for certain
credit default swap (“CDS”)
transactions. The exemptive orders also
exempted certain eligible contract
participants © and others from certain
Exchange Act requirements with respect
to certain CDS.7 Also at that time, we
temporarily exempted any exchange
that effects transactions in certain CDS
from the requirements under Sections 5
and 6 of the Exchange Act 8 to register
as a national securities exchange, and
any broker or dealer that effects
transactions on an exchange in certain
CDS from the requirements of Section 5
of the Exchange Act.

The Interim Final Temporary Rules,
and the temporary exemptive orders we
provided under the Exchange Act, were
intended to facilitate the operation of
one or more CCPs that clear and settle
CDS transactions while enabling us to
provide oversight to the CDS market.®
Since the adoption of the interim final
rules, only one CCP, ICE U.S. Trust LLC
(“ICE Trust”), has been actively engaged
as a CCP in clearing CDS transactions in
the U.S. in accordance with our
exemptions.10 As of August 28, 2009,
ICE Trust had cleared more than 22,800
CDS transactions with a notional value
of $1.9 trillion.1* We believe that the
clearing of CDS transactions by ICE
Trust has contributed and we anticipate
will continue to contribute to increased

4 See Exchange Act Release No. 59246 (Jan. 14,
2009).

515 U.S.C. 78q-1.

6 See 7 U.S.C. 1a(12).

7 See Exchange Act Release Nos. 59164 and 59165
(Dec. 24, 2008).

815 U.S.C. 78e and 78f.

9For a discussion of concerns related to the
market in CDS, and the development of the
exemptive orders and interim temporary rules, see
Exchange Act Release No. 59246 (Jan. 14, 2009).

10 See Exchange Act Release No. 59527 (Mar. 6,
2009), 74 FR 10791 (Mar. 12, 2009) (temporary
exemption for ICE U.S. Trust LLC).

11 See Historical Daily Volume Report—ICE Trust
U.S., available at https://www.theice.com/
marketdata/reports/
ReportCenter.shtml?reportld=26.

transparency 12 and the reduction of
systemic risk in the CDS market.13

We also granted exemptive orders to
four other CCPs to clear CDS, two of
which were approved in July 2009.14
The Chicago Mercantile Exchange, to
whom we granted an exemptive order in
March 2009, has indicated that it
continues to work with buy and sell
participants in the CDS market to
promote its CCP.15 ICE Clear Europe
Limited (“ICE Europe”) and Eurex
Clearing AG (“Eurex”’) have begun
clearing CDS transactions in Europe.16

Since the adoption of the Interim
Final Temporary Rules, a number of
legislative initiatives relating to the
regulation of derivatives, including
CDS, have been introduced by members
of Congress and recommended by the
United States Department of the
Treasury (“Treasury”).1? Congress has

12 See Testimony of Mark Lenczowski, Managing
Director and Assistant General Counsel at JPMorgan
Chase & Co., to the Senate Agriculture Committee
(June 4, 2009) (In his testimony, Mr. Lenczowski
indicated, in the context of CDS clearing by ICE
Trust, that “[c]learing is a highly transparent
process. * * *”’),

13 As of June 30, 2009, ICE Trust had reduced the
notional amount of CDS open interest, or net
exposure, from over $1.3 trillion to $168.5 billion
by clearing trades and netting positions. See,
Quarterly Report on Form 10-Q for the quarter
ended June 30, 2009 (filed on August 5, 2009). ICE
Trust also has a guarantee fund that provides
additional protection in the event of a clearing
participant default. See Exchange Act Release No.
59527, supra Note 10.

14 See Exchange Act Release No. 60373 (July 23,
2009) (temporary exemption for Eurex Clearing
AG); Exchange Act Release No. 60372 (July 23,
2009) (temporary exemption for ICE Clear Europe
Limited); Exchange Act Release No. 59578 (Mar. 13,
2009) (temporary exemption for Chicago Mercantile
Exchange Inc.); and Exchange Act Release No.
59164 (Dec. 24, 2008) (temporary exemption for
LIFFE A&M and LCH.Clearnet Ltd.). LIFFE A&M
and LCH.Clearnet Ltd., to whom we granted
exemptive orders in December 2008, indicated that
they will suspend their plans to clear CDS. See,
Alastair Marsh, NYSE Liffe and LCH.Clearnet close
CDS clearing service (Aug. 12, 2009), available at
http://www.risk.net/public/
showPage.html?page=867491.

15 See Christine Birkner, CDS Clearing Battle (Buy
Side vs. Sell Side), Futures (July 1, 2009) (“A
spokesperson for CME Group says, ‘We continue to
work with buy and sell participants to demonstrate
the value of our offering.””).

16 See Press Release, IntercontinentalExchange,
ICE Clear Europe Clears Euro 51 Billion in Third
Week of European CDS Processing; Announces New
CDS Clearing Member (Aug. 17, 2009), available at
http://ir.theice.com/
releasedetail.cfm?ReleaseID=403509. See also, Press
Release, Eurex Clearing AG, Eurex Credit Clear
Clears First Single Name CDS Worldwide (Aug. 28,
2009), available at http://www.eurexclearing.com/
about/press/press_647_en.html.

17 See, e.g., Derivatives Trading Integrity Act of
2009 (S. 272) (introduced by Senator Tom Harkin
in January 2009); The Derivatives Markets
Transparency and Accountability Act (H.R. 977)
(introduced by Representative Collin Peterson in
February 2009); Authorizing the Regulation of
Swaps Act (S. 961) (introduced by Senator Carl
Levin and Senator Susan Collins in May 2009);

not yet taken definitive action with
respect to any of the legislative
initiatives or the Treasury proposals.
Separately, in July 2009, the Committee
on Payment and Settlement Systems
(“CPSS”) and the Technical Committee
of the International Organization of
Securities Commissions (“IOSCO”)
established a working group to review
the application of the CPSS-IOSCO
Recommendations for Central
Counterparties (“Recommendations’)
with respect to OTC derivatives.1® The
Recommendations set out standards for
risk management of CCPs. The working
group plans to identify key issues that
can arise when a CCP provides central
clearing services for OTC derivatives
transactions.1?

At the time of adoption of the Interim
Final Temporary Rules, we requested
comment on various aspects of the rule
provisions. We received a total of 15
letters, only two of which commented
specifically on the interim temporary
final rules. Those two letters generally
supported allowing CCPs to clear and
settle CDS transactions in accordance
with the terms of the Interim Final
Temporary Rules; but neither of the
commenters specifically addressed the
duration of the Interim Final Temporary
Rules and temporary amendments. 20
The other commenters raised issues not
directly related to this rulemaking.2?

Treasury’s framework for regulatory reform
(released in June 2009); Derivative Trading
Accountability and Disclosure Act (H.R. 3300)
(introduced by Representative Michael McMahon in
July 2009); Description of Principles for OTC
Derivatives Legislation (announced by
Representative Barney Frank and Representative
Collin Peterson in July 2009); Senator Charles
Schumer’s announcement that he is drafting a bill
establishing central trade repositories for OTC
derivatives markets (August 2009); and Over-the-
Counter Derivatives Markets Act of 2009 (prepared
by Treasury and sent to Congress in August 2009).

18 See Press Release, Bank for International
Settlements, CPSS-IOSCO working group on the
review of the “Recommendations for Central
Counterparties” (July 20, 2009), available at http:
//www.bis.org/press/p090720.htm.

19 “Where necessary, the working group will
propose guidance on how CCPs for OTC derivatives
may meet the standards set out by the
recommendations and will identify any areas in
which the recommendations might be strengthened
or expanded to better address risks associated with
the central clearing of OTC derivatives. Participants
in the working group include representatives of the
central banks that are members of the CPSS,
representatives of the securities regulators that are
members of the IOSCO Technical Committee, and
representatives of the International Monetary Fund
and the World Bank.” Id.

20 See letters from the Yale Law School Capital
Markets and Financial Instruments Clinic (March
23, 2009) and from IDX Capital (March 23, 2009).

21 The public comments we received are available
for inspection in the Commission’s Public
Reference Room at 100 F St., NE., Washington, DC
20549 in File No. S7-02-09. They are also available
online at http://www.sec.gov/comments/s7-02-09/
570209.shtml.
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The Interim Final Temporary Rules
expire on September 25, 2009. We have
determined that it is necessary and
appropriate to extend the expiration
date of the Interim Final Temporary
Rules to November 30, 2010.22

IL. Discussion of the Final Temporary
Rules

We are adopting amendments to the
Interim Final Temporary Rules to
extend the expiration date of each of the
rules to November 30, 2010. We are not
making any other changes to the Interim
Final Temporary Rules.

A. Securities Act Rule 239T and Rule
146

Securities Act Rule 239T exempts
from all provisions of the Securities Act,
except the anti-fraud provisions of
Section 17(a), certain CDS (“eligible
CDS”’) 23 that are offered and sold only
to “eligible contract participants,” 24
and that are being or will be issued or
cleared by a CCP satisfying the
conditions set forth in the CCP
exemptions, or registered as a clearing
agency under Section 17A of the
Exchange Act (‘“Registered or Exempt
CCP”). Hence, under Securities Act Rule
239T, the offer and sale of eligible CDS
are exempt from the registration
requirements of the Securities Act if the
eligible CDS is or will be issued or
cleared by a Registered or Exempt CCP,
and offered and sold only to an eligible
contract participant. Communications
used in connection with such offers and
sales are not subject to Section 12(a)(2)
liability under the Securities Act.
Securities Act Rule 239T assures the
availability of information to buyers and
sellers of CDS due to certain
information conditions in the CCP
exemptive orders.25

22 See Section 111, infra, for a discussion of why
the extension of time is necessary.

23 See 17 CFR 230.239T(d).

24 For purposes of Securities Act Rule 239T,
“eligible contract participant”” has the same
meaning as in Section 1a(12) of the Commodity
Exchange Act (the “CEA”), as in effect on the date
of adoption of Rule 239T, except that the term does
not include a person who is an “eligible contract
participant” pursuant to Section 1a(12)(C) of the
CEA. 17 CFR 230.239T(a)(2).

25 We note that among the conditions of the
exemptions, or representations in the exemptive
requests on which we are relying, from clearing
registration are that: (1) Information is available
about the terms of the CDS, the creditworthiness of
the CCP or any guarantor, and the clearing and
settlement process for the CDS; and (2) the
reference entity, the issuer of the reference security,
or the reference security is one of the following: an
entity reporting under the Exchange Act, providing
Securities Act Rule 144A(d)(4) information, or
about which financial information is otherwise
publicly available; a foreign private issuer that has
securities listed outside the United States and has
its principal trading market outside the United
States; a foreign sovereign debt security; an asset-

As we noted in January 2009, absent
this exemption, the Securities Act may
require registration of the offer and sale
of eligible CDS that are or will be issued
or cleared by a Registered or Exempt
CCP. Without also exempting the offers
and sales of the eligible CDS by a
Registered or Exempt CCP from the
registration requirements of the
Securities Act and the Exchange Act
and the provisions of the Trust
Indenture Act, we believe that the CCPs
would not be able to operate in the
manner contemplated by the Exchange
Act exemptive orders. In addition, the
Securities Act, Exchange Act and Trust
Indenture Act exemptions are intended
to encourage market participants to
clear their CDS through the CCPs.

Securities Act Rule 239T also
provides that any offer or sale of an
eligible CDS that is or will be issued or
cleared by a Registered or Exempt CCP
by or on behalf of the issuer of a
security, an affiliate of such issuer, or an
underwriter, if such security is
delivered in settlement or whose value
is used to determine the amount of the
settlement obligation, will constitute a
“contract for sale of,” “sale of,” “offer
for sale,” or “offer to sell” such security
under Section 2(a)(3) of the Securities
Act.2¢ This provision is intended to
ensure that an eligible CDS that is or
will be issued or cleared by a Registered
or Exempt CCP cannot be used by an
issuer, affiliate of an issuer or
underwriter to circumvent the
registration requirements of Section 5
with respect to an issuer’s security for
such eligible CDS.27 As a result, a
transaction by such persons in an
eligible CDS that is or will be issued or
cleared by a Registered or Exempt CCP
having such securities of the issuer also
is a transaction in the issuer’s securities
that must be registered under the
Securities Act, unless an exemption
from registration is available.

We also adopted on an interim final
temporary basis an amendment to
Securities Act Rule 146. Under the
temporary amendment to Rule 146,
eligible contract participants that are
sold eligible CDS in reliance on interim

backed security, as defined in Regulation AB [17
CFR 229.1100], issued in a registered transaction
with publicly available distribution reports; an
asset-backed security issued or guaranteed by
Fannie Mae, Freddie Mac or the Government
National Mortgage Association; or indexes in which
80 percent or more of the index’s weight is
comprised of these reference entities or reference
securities. See, e.g., Exchange Act Release No.
59527, supra Note 10.

2617 CRF 230.239T(c).

27 This provision is similar to the condition in the
Securities Act exemption in Rule 238 for
standardized options [17 CFR 230.238] and in
Securities Act Section 2(a)(3) [15 U.S.C. 77b(a)(3)]
relating to security futures products.

final temporary Securities Act Rule
239T are defined as “qualified
purchasers” under Section 18(b)(3) of
the Securities Act and thereby such
eligible CDS that are or will be issued

or cleared by a Registered or Exempt
CCP are considered ‘“‘covered securities”
under Section 18 of the Securities Act
and exempt from state blue sky laws.28

B. Exchange Act Rule 12a-10T and Rule
12h-1(h)T

In January 2009, we also adopted two
Interim Final Temporary Rules relating
to Exchange Act registration of eligible
CDS that are or have been issued or
cleared by a Registered or Exempt CCP.
Exchange Act Rule 12a—10T exempts
eligible CDS that are or have been
issued or cleared by a Registered or
Exempt CCP from the provisions of
Section 12(a) of the Exchange Act under
certain conditions.2? Exchange Act Rule
12h—1(h)T exempts eligible CDS that are
or have been issued or cleared by a
Registered or Exempt CCP from the
provisions of Section 12(g) of the
Exchange Act under certain
conditions.30

C. Trust Indenture Act Rule 4d-11T

We also adopted a rule under Section
304(d) of the Trust Indenture Act that
exempts any eligible CDS, as defined in
Securities Act Rule 239T and offered
and sold in reliance on Securities Act
Rule 239T, from having to comply with
the provisions of the Trust Indenture
Act.31

III. Amendment of Expiration Date of
Interim Final Temporary Rules

In January 2009, we adopted the
interim final rules on a temporary basis
until September 25, 2009 because we
anticipated that this date would provide
us with adequate time to evaluate the
availability of the exemptions
applicable to CDS CCPs and non-
excluded CDS, and whether any
conditions or provisions of such

2817 CFR 230.146(c)T. State securities regulation
of covered securities generally is limited under
Section 18(b). Under Section 18(b)(3), covered
securities are securities offered and sold to qualified
purchasers, as defined by the Commission.

2915 U.S.C. 78l(a).

3017 CFR 240.12h—-1(h)T; 15 U.S.C. 781(g).

31Rule 4d-11T. The Trust Indenture Act applies
to debt securities sold through the use of the mails
or interstate commerce. Section 304 of the Trust
Indenture Act exempts from the Act a number of
securities and transactions. Section 304(a) of the
Trust Indenture Act exempts securities that are
exempt under Securities Act Section 3(a), but does
not exempt from the Trust Indenture Act securities
that are exempt by Commission rule. Accordingly,
while Securities Act Rule 239T exempts the offer
and sale of eligible CDS satisfying certain
conditions from all the provisions of the Securities
Act (other than Section 17(a)), the Trust Indenture
Act would continue to apply.
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exemptions should be modified. At the
time we adopted the Interim Final
Temporary Rules, we indicated that we
could act to extend the expiration date
of such rules.32

We have now determined that it is
necessary to extend the expiration date
of the Interim Final Temporary Rules for
the following reasons. First, we adopted
the interim final rules to foster the
development of CCPs by providing
exemptions from certain regulatory
provisions that might otherwise prevent
them from engaging in such activities in
the manner contemplated by the
exemptive orders. To date, there has
been only one CCP (ICE Trust) that has
begun to clear and settle CDS
transactions in the U.S. and two CCPs
(ICE Europe and Eurex) that have begun
to clear and settle CDS transactions in
Europe. Extending the expiration date of
our Interim Final Temporary Rules
would not only allow ICE Trust, ICE
Europe and Eurex to continue to clear
and settle CDS transactions, it would
also enable other CCPs to start clearing
and settling CDS transactions in the
manner contemplated by the exemptive
orders. Competition among CCPs
clearing CDS transactions could give
participants more choice for their
trading needs and may reduce clearing
fees.33 In addition, the extension would
give us more time to evaluate the rule
and assess its effect on the CDS market
and the market participants. As
reflected in the CPSS-IOSCO
Recommendations, our fellow regulators
around the world are also thinking
about how to address the risks
associated with the central clearing of
OTC derivatives, and this remains an
open and current topic of discussion for
all securities regulators. Finally,
Treasury has delivered financial
regulatory reform proposals to Congress,
and several bills to regulate derivatives

32 See Section III of Exchange Act Release No.
59246 (Jan. 14, 2009).

33 See Harrington and Leising, supra note 15
(quoting Theo Lubke, an official with the Federal
Reserve Bank of New York responsible for the
central bank’s efforts to curb risk in the CDS market,
as stating that “A competitive [CCP clearing]
environment, at least in the short run, is beneficial.
We don’t want the first mover to be the winner just
because they’re the first mover. We would like to
see real choice in the market for a period of time
to determine which is the better mousetrap.”). See
also, Financial Services: Cost of Trading Going
Down, Survey Finds, Europolitics (July 17, 2009)
(citing European Commissioner Charlie McCreevy,
“I particularly welcome the [European Commission]
study’s findings concerning the decreases in costs
for trading and clearing and to some extent also for
settlement services since 2006. This confirms the
positive impact on competition of the Markets in
Financial Instruments Directive and the code of
conduct on clearing and settlement.”).

and the derivatives markets have been
introduced in Congress.

Absent an exemption, the offer and
sale of eligible CDS that are or will be
issued or cleared by a Registered or
Exempt CCP may have to be registered
under the Securities Act, the eligible
CDS that have been so issued or cleared
may have to be registered as a class
under the Exchange Act, and the
provisions of the Trust Indenture Act
may need to be complied with. We
believe that the Interim Final
Temporary Rules have facilitated and
anticipate that they will continue to
facilitate the use by eligible contract
participants of CDS CCPs. Absent an
extension of the expiration date of the
interim final rules, we believe that the
CCPs would not be able to operate in the
manner contemplated by the exemptive
orders. We note that the expiration dates
of certain of these exemptive orders
currently extend until April 23, 2010.
We are, therefore, adopting amendments
to each of the interim final rules to
extend the expiration date of the rules
to November 30, 2010. Extending the
expiration dates for this length of time
will allow us to continue to monitor the
development and operation of CCPs in
the CDS market under the current,
evolving regulatory and legislative
environment.

IV. Certain Administrative Law Matters

Section 553(b) of the Administrative
Procedure Act (““APA”)34 generally
requires an agency to publish notice of
a proposed rule making in the Federal
Register. This requirement does not
apply, however, if the agency ““for good
cause finds (and incorporates the
finding and a brief statement of reasons
therefor in the rules issued) that notice
and public procedure thereon are
impracticable, unnecessary, or contrary
to the public interest.” 35 The
Commission finds good cause to act
immediately to extend the expiration
date of the Interim Final Temporary
Rules. When we adopted the rules in
January of this year, we sought
sufficient time to evaluate the
appropriateness of the exemptions and
the role of CCPs in the CDS market.
Since that time, we have granted orders
to four additional CDS CCPs exempting
them from the requirement to register as
a clearing agency under Section 17A of
the Exchange Act. Two of these orders
were granted as recently as July 2009,
and one CCP has started to clear CDS
transactions in the U.S. and two have
begun clearing CDS in Europe. In
addition, there have been a number of

345 U.S.C. 553(b).
355 U.S.C. 553(b)(B).

recent and still developing legislative
and regulatory initiatives relating to the
regulation of derivatives, including
CDS. Finally, we note that commenters
had an opportunity to comment on the
length of the temporary rules in January
of this year and that this extension is of
a limited duration. Therefore, we
believe there is good cause to extend the
exemption until November 30, 2010 and
find that notice and solicitation of
comment on the extension to be
impracticable, unnecessary, or contrary
to the public interest.36

The APA also generally requires that
an agency publish an adopted rule in
the Federal Register 30 days before it
becomes effective.3” However, this
requirement does not apply if the
agency finds good cause not to delay the
effective date.3® For similar reasons to
those explained above, the Commission
finds good cause not to delay the
effective date.

V. Paperwork Reduction Act

The Interim Final Temporary Rules
do not impose any new ‘““collections of
information” within the meaning of the
Paperwork Reduction Act of 1995
(“PRA”),39 nor do they create any new
filing, reporting, recordkeeping, or
disclosure reporting requirements for a
CCP that is or will be issuing or clearing
eligible CDS. Accordingly, we did not
submit the Interim Final Temporary
Rules to the Office of Management and
Budget for review in accordance with
the PRA.40 We requested comment on
whether our conclusion that there are
no collections of information is correct,
and we did not receive any comment.
The extension of the expiration dates
does not change our analysis.

VI. Cost-Benefit Analysis

In January 2009, we adopted the
Interim Final Temporary Rules under
the Securities Act, the Exchange Act
and the Trust Indenture Act that exempt
eligible CDS that are or will be issued
or cleared by a Registered or Exempt
CCP and offered and sold only to
eligible contract participants from all
provisions of the Securities Act, other
than the Section 17(a) anti-fraud
provision, as well as from the
registration requirements under Section

36 This finding also satisfies the requirements of
5 U.S.C. 808(2), allowing the rule amendment to
become effective notwithstanding the requirement
of 5 U.S.C. 801 (if a Federal agency finds that notice
and public comment are “impractical, unnecessary
or contrary to the public interest,” a rule ““shall take
effect at such time as the Federal agency
promulgating the rule determines”).

375 U.S.C. 553(d).

385 U.S.C. 553(d)(3).

3944 U.S.C. 3501 et seq.

4044 U.S.C. 3507(d) and 5 CFR 1320.11.
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12 of the Exchange Act and from the
provisions of the Trust Indenture Act.
The Interim Final Temporary Rules
were intended to facilitate the operation
of one or more CCPs to act as a clearing
agency in the CDS market to reduce
some of the risks in the CDS market.
Today, we are adopting amendments to
such rules to extend their expiration
date to November 30, 2010.

Since the adoption of the Interim
Final Temporary Rules, one CCP (ICE
Trust) has been actively engaged as a
CCP in clearing CDS transactions in the
U.S. in accordance with terms of the
exemptive orders, and two other CCPs
(ICE Europe and Eurex) have begun
clearing CDS transactions in Europe. In
addition, a number of legislative
initiatives relating to the regulation of
derivatives, including CDS, have been
introduced by members of Congress and
recommended by the United States
Department of the Treasury.*!
Extending the expiration dates of the
Interim Final Temporary Rules for this
length of time will allow us to continue
to monitor the development and
operation of CCPs in the CDS market
under the current, evolving regulatory
and legislative environment.

A CDS is a bilateral contract between
two parties, known as counterparties.
The value of this financial contract is
based on underlying obligations of a
single entity, or on a particular security
or other debt obligation, or an index of
several such entities, securities, or
obligations. The obligation of a seller to
make payment under a CDS contract is
triggered by a default or other credit
event as to such entity or entities or
such security or securities. Investors
may use CDS for a variety of reasons,
including to offset or insure against risk
in their fixed-income portfolios, to take
synthetic positions in bonds or in
segments of the debt market as
represented by an index, or to capitalize
on the volatility in credit spreads during
times of economic uncertainty. In recent
years, CDS market volumes have rapidly
increased.42 This growth has coincided
with a significant rise in the types and
number of entities participating in the
CDS market.43

41 See Section I, supra, for additional discussion
of developments in this area since the adoption of
the Interim Final Temporary Rules.

42 See Semiannual OTC derivatives statistics at
end-December 2008, Bank for International
Settlements (“BIS”), available at http://
www.bis.org/statistics/otcder/dt1920a.pdf.

43 CDSs were initially created to meet the demand
of banking institutions looking to hedge and
diversify the credit risk attendant with their lending
activities. However, other financial institutions
such as insurance companies, pension funds,
securities firms and hedge funds have entered the
CDS market.

In a CCP arrangement, both parties
entering a CDS novate their trades to the
CCP, and the CCP stands in as the
counterparty to all parties of the CDS it
clears. Through this novation process,
the counterparty risk of a CDS is
effectively concentrated in the CCP.

A. Benefits

We are extending the termination date
of the Interim Final Temporary Rules
that provide exemptions from certain
provisions of the Securities Act, the
Exchange Act and the Trust Indenture
Act, subject to certain conditions
described in the CCP exemptive orders
and in the exemptions themselves to
further facilitate the operation of CCPs
in the CDS market. The conditions and
representations in the CCP exemptive
orders and exemptions require that
information be available about the terms
of the CDS, the creditworthiness of the
CCP or any guarantor, and the clearing
and settlement process for the CDS.
Additionally, the conditions require that
financial information about the
reference entity, the issuer of the
reference security, or the reference
security be publicly available. We
believe that the Interim Final
Temporary Rules and the exemptions
under the Exchange Act, have facilitated
and we anticipate will continue to
facilitate the operation of CCPs 44 while
enabling us to provide oversight to the
non-excluded CDS market.45 We believe
that the operation of at least one CCP
over the last six months in accordance
with our exemptions has increased
transparency,*6 increased available
information about exposures to
particular reference entities or reference
securities,*” and reduced risks to
participants in the market for CCP-
cleared CDS.48 Not extending the
termination date could cause significant
disruptions in this market. Therefore,
we believe this extension provides
important benefits.

Absent an exemption, the offer and
sale of eligible CDS that are and will be
issued or cleared by a Registered or
Exempt CCP would have to be registered
under the Securities Act, the eligible

44 See Karen Brettell, Banks to submit 95 pct of
eligible CDS for clearing (Sep. 1, 2009), available at
http://www.reuters.com/article/euRegulatoryNews/
idUSN0150814420090901?pageNumber=18&virtual
BrandChannel=10522.

45 See e.g., Exchange Act Release No. 59527,
supra Note 10 (our exemptions require that the
CCPs provide us with, among other things, access
to conduct on-site inspections of facilities, records
and personnel).

46 See Testimony of Mark Lenczowski, supra Note
12.

47 See e.g., Exchange Act Release No. 59527,
supra Note 26.

48 See IntercontinentalExchange, supra Note 13.

CDS that are or have been issued or
cleared by a Registered or Exempt CCP
would have to be registered as a class
under the Exchange Act, and the
provisions of the Trust Indenture Act
would apply. We believe that the
Interim Final Temporary Rules
exempting the registration of eligible
CDS issued or cleared by a Registered or
Exempt CCP under certain conditions
have facilitated and we anticipate will
continue to facilitate the use by eligible
contract participants of CDS CCPs.
Without also exempting the offers and
sales of eligible CDS issued or cleared
by a Registered or Exempt CCP from the
registration requirements of the
Securities Act and the Exchange Act
and the provisions of the Trust
Indenture Act, we believe that the CCPs
would not be able to operate in the
manner contemplated by the exemptive
orders.

The interim final temporary
exemptions treat eligible CDS issued or
cleared by a Registered or Exempt CCP
under the Securities Act and the
Exchange Act in the same manner as
certain other types of derivative
contracts, such as security futures
products and standardized options.4® A
Registered or Exempt CCP issuing or
clearing eligible CDS benefits from the
temporary exemptions because it does
not have to file registration statements
with us covering the offer and sale of
the eligible CDS. The registration form
most applicable to a CCP is a Form
S-20, which is the form that is used by
options clearing houses that do not
qualify for our exemption in Securities
Act Rule 23859 from registering the offer
and sale of standardized options. If a
CCP is not required to register the offer
and sale of eligible CDS (on Form S-20,
for example), it would not have to incur
the costs of such registration, including
legal and accounting costs. Some of
these costs, of course, such as the costs
of obtaining audited financial
statements, may still be incurred as a
result of the operations of the entity as
a CCP and the regulatory oversight of
the central counterparty operations. In
addition, if any of the CCPs are entities
that are subject to the periodic reporting
requirements of the Exchange Act, the
cost of filing a registration statement
covering the eligible CDS would be
lessened further as the information
regarding the CCP already would be
prepared. The availability of exemptions
under the Securities Act, the Exchange

49 See, e.g., Securities Act Section 3(a)(14) [15
U.S.C. 77c(a)(14)], Securities Act Rule 238 [17 CFR
230.238]; Exchange Act Section 12(a) [15 U.S.C.
781], and Exchange Act Rule 12h-1(d) and (e) [17
CFR 240.12h-1(d) and (e)].

5017 CFR 230.238.
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Act, and the Trust Indenture Act also
would mean that CCPs would not incur
the costs of preparing disclosure
documents describing eligible CDS and
from preparing indentures and
arranging for the services of a trustee.

B. Costs

The Interim Final Temporary Rules
exempting offers and sales of eligible
CDS that are or will be issued or cleared
by a Registered or Exempt CCP have
facilitated and we anticipate will
continue to facilitate the use by eligible
contract participants of CDS CCPs that
are the subject of exemptive orders at
some costs to the CCP or investors.

Absent an exemption, a CCP may
have to file a registration statement
covering the offer and sale of the eligible
CDS, may have to satisfy the applicable
provisions of the Trust Indenture Act,
and may have to register the class of
eligible CDS that it has issued or cleared
under the Exchange Act, which would
provide investors with civil remedies in
addition to antifraud remedies. While a
CCP registration statement covering
eligible CDS (or the offer and sale of
such eligible CDS) may provide certain
information about the CCP, CDS
contract terms, and the identification of
reference entities or reference securities,
it would not necessarily provide the
type of information necessary to assess
the credit risk of the reference entity or
reference security. Further, while a CCP
registration statement would provide
information to the CDS market
participants, as well as to the market as
a whole, a condition of the clearing
agency exemption in the exemptive
orders is that the CCPs make their
audited financial statements and other
information about themselves publicly
available.

We recognize that a consequence of
the exemptions has been and will
continue to be the unavailability of
certain remedies under the Securities
Act and the Exchange Act and certain
protections under the Trust Indenture
Act. While an investor would be able to
pursue an antifraud action in
connection with the purchase and sale
of eligible CDS under Exchange Act
Section 10(b),5? it would not be able to
pursue civil remedies under Sections 11
or 12 of the Securities Act.?2 We could
still pursue an antifraud action in the
offer and sale of eligible CDS issued or
cleared by a CCP.53 We believe that the
incremental costs from the extension of
the expiration date of the Interim Final
Temporary Rules will be minimal

5115 U.S.C. 78j(b).
5215 U.S.C. 77k and 771.
53 See 15 U.S.C. 77q and 15 U.S.C. 78j(b).

because the amendments are merely an
extension of such Interim Final
Temporary Rules and such extension
will not affect the information and
remedies available to investors as a
result of the Interim Final Temporary
Rules.

VII. Consideration of Impact on the
Economy, Burden on Competition and
Promotion of Efficiency, Competition
and Capital Formation

Section 23(a)(2) of the Exchange
Act 5% requires us, when adopting rules
under the Exchange Act, to consider the
impact that any new rule would have on
competition. Section 23(a)(2) prohibits
us from adopting any rule that would
impose a burden on competition not
necessary or appropriate in furtherance
of the purposes of the Exchange Act. In
addition, Section 2(b) 55 of the Securities
Act and Section 3(f) 56 of the Exchange
Act require us, when engaging in
rulemaking where we are required to
consider or determine whether an action
is necessary or appropriate in the public
interest, to also consider whether the
action will promote efficiency,
competition, and capital formation.

The Interim Final Temporary Rules
we are extending today exempt eligible
CDS issued or cleared by a Registered or
Exempt CCP from all provisions of the
Securities Act, other than the Section
17(a) antifraud provision, as well as
from the registration requirements
under Section 12 of the Exchange Act
and the provisions of the Trust
Indenture Act. Because these interim
final temporary exemptions are
available to any Registered or Exempt
CCP offering and selling eligible CDS,
we do not believe that the exemptions
impose a burden on competition.
Although only one CCP is currently
clearing and settling CDS in the U.S., we
believe the extension will increase the
opportunity for other CCPs to compete
in the marketplace. We also believe that
the ability to settle CDS through CCPs
has improved and we anticipate will
continue to improve the transparency of
the CDS market and provide greater
assurance to participants as to the
capacity of the eligible CDS
counterparty to perform its obligations
under the eligible CDS. ICE Trust, for
example, makes available on its Web
site information about open interests, or
net exposure, volume and pricing of
CDS transactions. We believe that
increased transparency in the CDS
market could help to decrease further

5415 U.S.C. 78w(a)(2).
5515 U.S.C. 77b(b).
5615 U.S.C. 78c(f).

market turmoil and thereby facilitate the
capital formation process.

VIII. Regulatory Flexibility Act
Certification

The Commission certified pursuant to
5 U.S.C. 605(b) that the Interim Final
Temporary Rules would not have a
significant economic impact on a
substantial number of small entities.
The Interim Final Temporary Rules
exempt eligible CDS that are or will be
issued or cleared by a Registered or
Exempt CCP. None of the entities that
are eligible to meet the requirements of
the exemption from registration under
Section 17A is a small entity. We
received no comments on the
certification.

IX. Statutory Authority and Text of the
Rules and Amendments

The amendments described in this
release are being adopted under the
authority set forth in Sections 18, 19
and 28 of the Securities Act; Sections
12(h), 23(a) and 36 of the Exchange Act;
and Section 304(d) of the Trust
Indenture Act.

List of Subjects in 17 CFR Parts 230,
240 and 260

Reporting and recordkeeping
requirements, Securities.

Text of the Rules and Amendments

m Accordingly, we are temporarily
amending 17 CFR parts 230, 240, and
260 as follows and the expiration date
for the interim final temporary rules
published January 22, 2009 (74 FR 3967)
is extended from September 25, 2009, to
November 30, 2010.

PART 230—GENERAL RULES AND
REGULATIONS, SECURITIES ACT OF
1933

m 1. The authority citation for Part 230
continues to read, in part, as follows:

Authority: 15 U.S.C. 77b, 77¢c, 77d, 771,
77g, 77h, 77, 771, 77s, 77z-3, 77sss, 78c, 78d,
78], 781, 78m, 78n, 780, 78t, 78w, 781I(d),
78mm, 80a—8, 80a—24, 80a—28, 80a—29, 80a—
30, and 80a—37, unless otherwise noted.

* * * * *

§§230.146 and 230.239 [Amended]

m 2.In §230.146(c)T, in the last
sentence, remove the words “September
25, 2009 and add, in their place, the
words ‘“November 30, 2010”".

m 3.In §230.239T(e), remove the words
“September 25, 2009” and add, in their
place, the words “November 30, 2010”.
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PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

m 4. The authority citation for Part 240
continues to read, in part, as follows:

Authority: 15 U.S.C. 77c, 77d, 77g, 77,
77s, 772-2, 7773, 77eee, 77ggg, 77nnn,
77sss, 77ttt, 78¢, 78d, 78e, 78f, 78g, 781, 78j,
78j—1, 78k, 78k—1, 781, 78m, 78n, 780, 78p,
78q, 78s, 78u—>5, 78w, 78x, 781l, 78mm, 80a—
20, 80a—23, 80a—29, 80a—37, 80b—3, 80b—4,
80b—11, and 7201 et seq.; and 18 U.S.C. 1350,
unless otherwise noted.

* * * * *

§§240.12a—-10T and 240.12h-1 [Amended]

m 5.In §240.12a-10T(b), remove the
words “September 25, 2009 and add,
in their place, the words ‘“November 30,
2010”.

m 6.In §240.12h—1(h)T, in the last
sentence, remove the words “September
25, 2009 and add, in their place, the
words ‘“November 30, 2010”".

PART 260—GENERAL RULES AND
REGULATIONS, TRUST INDENTURE
ACT OF 1939

m 7. The authority citation for Part 260
continues to read as follows:

Authority: 15 U.S.C. 77eee, 77ggg, 77nnn,
77sss, 7811(d), 80b—3, 80b—4, and 80b-11.

§260.4d-11T [Amended]

m 8. Section 260.4d-11T is amended by
removing the words ““September 25,
2009” and adding, in their place, the
words “November 30, 2010” in the last
sentence.

September 14, 2009.

By the Commission.
Elizabeth M. Murphy,
Secretary.
[FR Doc. E9-22389 Filed 9—16—09; 8:45 am]
BILLING CODE 8010-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Parts 510 and 522
[Docket No. FDA-2009—-N-0665]

New Animal Drugs; Fomepizole

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect the
original approval of an abbreviated new

animal drug application (ANADA) filed
by Synerx Pharma, LLC. The ANADA
provides for the veterinary prescription
use of fomepizole injectable solution as
an antidote for ethylene glycol
(antifreeze) poisoning in dogs.

DATES: This rule is effective September
17, 2009.

FOR FURTHER INFORMATION CONTACT: ]ohn
K. Harshman, Center for Veterinary
Medicine (HFV-104), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 240-276-8197, e-
mail: john.harshman@fda.hhs.gov.

SUPPLEMENTARY INFORMATION: Synerx
Pharma, LL.C, 100 N. State St.,
Newtown, PA 18940-2048, filed
ANADA 200-472 that provides for
veterinary prescription use of
Fomepizole for Injection as an antidote
for ethylene glycol (antifreeze)
poisoning in dogs. Synerx Pharma,
LLC’s Fomepizole for Injection is
approved as a generic copy of Paladin
Laboratories’ ANTIZOL-VET
(fomepizole), approved under NADA
141-075. The ANADA is approved as of
2009, and the regulations are amended
in 21 CFR 522.1004 to reflect the
approval.

In addition, Synerx Pharma, LLC, is
not currently listed in the animal drug
regulations as a sponsor of an approved
application. Accordingly, 21 CFR
510.600(c) is being amended to add
entries for this sponsor.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Division of Dockets
Management (HFA—-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

FDA has determined under 21 CFR
25.33 that this action is of a type that
does not individually or cumulatively
have a significant effect on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects
21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling,

Reporting and recordkeeping
requirements.

21 CFR Part 522

Animal drugs.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR parts 510 and 522 are amended as
follows:

PART 510—NEW ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 510 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 360b, 371, 379e.

m 2.In §510.600, in the table in
paragraph (c)(1), alphabetically add an
entry for “Synerx Pharma, LLC”; and in
the table in paragraph (c)(2),
numerically add an entry for “068882”
to read as follows:

§510.600 Names, addresses, and drug
labeler codes of sponsors of approved
applications.

* * * * *
(C) * * %
(1) * *x %
Firm name and address Drugolggeler
Synerx Pharma, LLC, 100 068882
N. State St., Newtown,
PA 18940-2048

(2) * * %
Drug labeler .
code Firm name and address
068882 Synerx Pharma, LLC, 100
N. State St., Newtown,
PA 18940-2048

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

m 3. The authority citation for 21 CFR
part 522 continues to read as follows:

Authority: 21 U.S.C. 360b.
m 4.In §522.1004, revise paragraph (b)
to read as follows:

§522.1004 Fomepizole.

* * * * *
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(b) Sponsors. See Nos. 068727 and
068882 in § 510.600(c) of this chapter.

* * * * *

Dated: September 14, 2009.
Bernadette Dunham,
Director, Center for Veterinary Medicine.
[FR Doc. E9—-22384 Filed 9-16—09; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF STATE

22 CFR Parts 22 and 51
[Public Notice 6650]
RIN 1400-AC39

Passport Procedures—Amendment to
Expedited Passport Processing
Regulation

AGENCY: Bureau of Consular Affairs,
State Department.

ACTION: Final Rule.

SUMMARY: This rule revises the
expedited passport process and changes
the definition of expedited passport
processing from three business days,
beginning when the application arrives
at a passport agency or when the request
for expedited processing is approved, to
the number of business days published
on the Department’s Web site at
http://www.travel.state.gov. This change
ensures that the Department can
continue to offer this service consistent
with its regulations while maintaining
sufficient flexibility to adapt to
fluctuations in passport demand. It also
ensures that the public can easily
determine the current standards for
expedited passport processing.

DATES: September 17, 2009.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information
should be directed to Susan M. Bozinko,
Bureau of Consular Affairs, Passport
Services, Division of Legal Affairs, U.S.
Department of State, Washington, DC
20037 or e-mailed at
BozinkoSM@state.gov.

SUPPLEMENTARY INFORMATION: The
Department published an interim final
rule, Public Notice 5888, Vol. 72
Federal Register No. 158, amending
Parts 22 and 51 of Title 22 of the Code
of Federal Regulations, along with a
request for comments. The interim final
rule was implemented to change the
definition of expedited passport
processing. The Department’s reasons
for implementing the change were
discussed in detail in the interim final
rule. This final rule is unchanged from
the interim final rule. Further, this final
rule makes a conforming amendment to

the Schedule of Fees for Consular
Services to reflect a change to the
regulation affected by this rule.?

Analysis of Comments

Eight comments were submitted in
response to the request for comments.
Two were unsolicited business offers
and one was a test e-mail to ascertain
the accessibility of the e-mailbox being
used. Five were substantive comments,
including comments submitted by the
American Immigration Lawyers
Association (AILA).

Notice to the Public

Three individuals expressed concern
that the publication of the expedited
passport processing standard on the
Department’s Web site would not
provide sufficient notice of the standard
to the public.

The Department indicates on its Web
site the date on which any change to the
number of business days constituting
expedited passport processing becomes
effective. Moreover, the number of
business days that constitutes expedited
passport processing is a matter of policy
determined by the Department. Under 5
U.S.C. 553(b), statements of general
agency policy are not subject to the
requirement of notice and comment
rulemaking. Thus, any modifications of
the policy regarding what constitutes
expedited passport processing,
including changes to the number of
business days that constitute expedited
processing, are not subject to notice and
comment rulemaking.

While one commenter felt that the
link to processing times was too
difficult to locate, it should be noted
that the link appears at the top of the
home page for passport information and
as such, is readily accessible to anyone
seeking information on U.S. passports.
In fact, the http://www.travel.state.gov
Web site was designed with ease of use
for the public as a primary goal. The
Department believes the current Web
site design is sufficient to meet the
public’s needs.

Nature of Service

Two commenters stated that Web site
publication of the expedited processing
standard raised the possibility that
applicants paying the expedite fee
would not receive the same service and
that they would not be able to quickly
obtain a passport in case of emergency.

1 A final rule reorganizing and updating the
regulations relating to passports, and which
incorporated the interim final rule redefining
expedited passport processing, was published at 72
FR 64930 (Nov. 19, 2007). As a result of the
reorganization implemented by that rule, the
regulation affected by this final rule is now at 22
CFR 51.56(b).

Applicants who request expedited
service and pay the expedited
processing fee can expect to receive
expedited processing within the context
of circumstances affecting passport
application processing times. Changes
to the expedited processing time
published on the Web site are intended
to reflect those circumstances. In
addition, citizens in emergency
situations have always been and
continue to be a priority to the
Department. Applicants with urgent
travel needs may apply for expedited
processing either by mail or in person
at a passport agency.

Refunds

One commenter suggested that the
Department should provide a waiver of
the expedited processing fee or a refund
for failure to process expedited passport
applications within the time published
on the Department’s Web site. The
Department’s regulations at 22 CFR
51.53 already provide for a refund of the
expedited processing fee in cases where
the Department does not provide
expedited processing as defined in 22
CFR 51.56. Applicants seeking such a
refund of the expedite fee must submit
a written refund request to the
Department. Such requests may be
submitted to the Department by mail at
the address provided on the
Department’s Web site, http://
www.travel.state.gov, or by e-mail at the
address provided on http://
www.travel.state.gov. A link to the
Department’s e-mail portal for expedite
fee refund requests is included on the
Web site.

Procedural Issues

One commenter said the interim final
rule was procedurally deficient because
it sought to incorporate by reference
information from the Department’s Web
site in the regulation. The commenter
objected to the Department’s alleged
failure to follow the procedure for
incorporation by reference. However,
the rules applying to incorporation by
reference—contained in 1 CFR Part 51,
which implements 5 U.S.C. 552 (see the
paragraph following 5 U.S.C.
552(a)(1)(E))—normally apply when a
rule imposes a burden or regulatory
standard on the public. This rule does
not regulate the public; rather, it sets the
standard for agency conduct. For this
reason, the procedures relating to
incorporation by reference do not apply
to this rule.
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Regulatory Findings
Administrative Procedure Act

The Department published this rule as
an interim final rule, with a 60-day
provision for post-promulgation public
comments. The comment period closed
on October 15, 2007.

Regulatory Flexibility Act

The Department of State, in
accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), has
reviewed this regulation, and, by
approving it, certifies that this rule is
not expected to have a significant
economic impact on a substantial
number of small entities because only
individuals can apply for passports.

Unfunded Mandates Reform Act of 1995

This rule will not result in the
expenditure by state, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any year and it will not significantly
or uniquely affect small governments.
Therefore, no actions were deemed
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement Act of
1996. This rule will not result in an
annual effect on the economy of $100
million or more; a major increase in
costs or prices; or significant adverse

effects on competition, employment,
investment, productivity, innovation, or
on the ability of the U.S.-based
companies to compete with foreign
based companies in domestic and
import markets.

Executive Order 12866

The Department of State does not
consider this rule to be a “significant
regulatory action” under Executive
Order 12866, section 3(f). In addition,
the Department is exempt from
Executive Order 12866 except to the
extent that it is promulgating
regulations, in conjunction with a
domestic agency, that are significant
regulatory actions. The Department has
nevertheless reviewed the regulation to
ensure its consistency with the
regulatory and philosophy and
principles set forth in Executive Order
12866.

OMB does not consider this rule to be
a “significant regulatory action” under
Executive Order 12866, section 3(f).

Executive Order 13132

This regulation will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, it is determined that this
rule does not have sufficient federalism
implications to require consultations or
warrant the preparation of a federalism
summary impact statement.

Paperwork Reduction Act

This rule does not impose any new
reporting or recordkeeping requirements
subject to the Paperwork Reduction Act,
44 U.S.C. 35.

List of Subjects
22 CFR Part 22

Consular services, Fees, Passports and
Visas.

22 CFR Part 51

Administrative practice and
procedure, Drug traffic control,
Passports and Visas.

m Accordingly, for the reasons set forth
above, Title 22, Parts 22 and 51 are
amended as follows:

PART 22—SCHEDULE OF FEES FOR
CONSULAR SERVICES—
DEPARTMENT OF STATE AND
FOREIGN SERVICES

m 1. The authority citation for Part 22
continues to read as follows:

Authority: 8 U.S.C. 1153 note, 1351, 1351
note; 10 U.S.C. 2602(c); 22 U.S.C. 214,
2504(a), 4201, 4206, 4215, 4219; 31 U.S.C.
9701; Public Law 105-277, 112 Stat. 2681 et
seq.; Public Law 108447, 118 Stat. 2809 et
seq.; E.O. 10718, 22 FR 4632, 3 CFR, 1954—
1958 Cornp., p. 382; E.O. 11295, 31 FR 10603,
3 CFR, 1966—1970 Comp., p. 570.

m 2. Section 22.1 is amended by revising
entry 3 of the table to read as follows:

§22.1 Schedule of Fees

* * * * *

SCHEDULE OF FEES FOR CONSULAR SERVICES

Item No. Fee
Passport and Citizenship Services
3. Expedited Service: Passport processing within expedited processing period published on the Department’s Web site (22 CFR
Lo I TeT (o) ) I (e 1R=T o] Toz= o] L= o o - e ) SRS $60

* *

PART 51—PASSPORTS

m 3. The authority citation for Part 51
continues to read as follows:

Authority: 22 U.S.C. 211a, 213, 2651a,
2671(d)(3), 2714, and 3926; 31 U.S.C. 9701;
E.O. 11295, 3 CFR, 1966-1970 Comp. p. 570;
Sec. 236 Public Law 106—-113, 113 stat.
1501A—-430; 18 U.S.C. 1621(a)(2); 42 U.S.C.
652, as amended by Sec. 370 Public Law
104-193 and Sec. 7303 Public Law 109-171.

m 4. Section 51.56(b) is revised to read
as follows:

§51.56 Expedited passport processing.
(b) Expedited passport processing
shall mean completing processing
within the number of business days
published on the Department’s Web site,
http://www.travel.state.gov,
commencing when the application
reaches a Passport Agency or, if the
application is already with a Passport
Agency, commencing when the request
for expedited processing is approved.
The processing will be considered
completed when the passport is ready to

be picked up by the applicant or is
mailed to the applicant, or a letter of
passport denial is transmitted to the
applicant.

* * * * *

Dated: September 9, 2009.
Janice L. Jacobs,

Assistant Secretary, Bureau of Consular
Affairs, Department of State.

[FR Doc. E9—-22417 Filed 9-16—09; 8:45 am]
BILLING CODE 4710-06—P
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DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[TD 9461]

RIN 1545-BH99

Information Reporting for Discharges
of Indebtedness

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations and removal of
temporary regulations.

SUMMARY: This document contains final
regulations relating to information
returns for cancellation of indebtedness
by certain entities under section 6050P
of the Internal Revenue Code. The final
regulations will avoid premature
information reporting from certain
businesses and will reduce the number
of information returns required to be
filed. The final regulations will impact
certain businesses required to file
information returns under the existing
regulations.

DATES: Effective Date: These regulations

are effective on September 17, 2009.
Applicability Date: For dates of

applicability, see § 1.6050P-1(h).

FOR FURTHER INFORMATION CONTACT:

Barbara Pettoni at (202) 622—4910 (not

a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

This document contains amendments
to the Income Tax Regulations (26 CFR
part 1) under section 6050P relating to
information reporting for cancellation of
indebtedness by certain entities. In
general, section 6050P requires certain
entities to file information returns with
the IRS, and to furnish information
statements to debtors, reporting
discharges of indebtedness of $600 or
more. The amendments in this
document will avoid premature
reporting of cancellation of
indebtedness income by reducing the
information reporting burden on certain
entities that were not originally within
the scope of section 6050P. The
amendments will also protect debtors
from receiving information returns that
prematurely report cancellation of
indebtedness income from such entities.

Final and temporary regulations (TD
9430) were published in the Federal
Register (73 FR 66539) on November 10,
2008. On the same date, a notice of
proposed rulemaking (REG-118327-08)
cross-referencing to temporary
regulations was published in the
Federal Register (73 FR 66568). A

correction to final and temporary
regulations (73 FR 75326) and a
correcting amendment (73 FR 75326) to
the regulations were published in the
Federal Register on December 11, 2008.
Only one commenter responded to the
proposed regulations, presenting oral
comments at a public hearing on the
proposed regulations at the IRS on
March 13, 2009, as well as written
comments. After considering these oral
and written comments, the IRS and the
Treasury Department are adopting the
proposed regulations without change
and removing the corresponding
temporary regulations.

Explanation of Comments

The sole commenter agrees with the
amendments in the proposed
regulations to reduce the information
reporting burden on certain entities that
were not originally within the scope of
section 6050P and thereby avoid
premature reporting of cancellation of
indebtedness income. The commenter,
however, requested additional guidance
on several other areas addressed in the
existing regulations under section 6050P
including: (1) The meaning of “‘stated
principal” as used in § 1.6050P-1(c) and
(d)(3) when applied to transactions
involving entities that acquire a loan
from another person; (2) what
information, if any, must be provided to
a debtor prior to filing Form 1099-C,
“Cancellation of Debt”’; (3) what
constitutes significant bona fide
collection activity under § 1.6050P—
1(b)(2)(iv)(A); and (4) how to report the
discharge of a debt that has been
reduced to judgment. These other areas
are beyond the scope of the proposed
regulations and are therefore not
addressed in these final regulations. The
Treasury Department and the IRS will
consider the concerns raised in these
comments in determining whether to
issue additional guidance under section
6050P.

No revisions were made to the
proposed and temporary regulations or
the corrections to those regulations.
Accordingly, this Treasury decision
adopts the proposed regulations without
substantive change and removes the
corresponding temporary regulations.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and because the
regulation does not impose a collection

of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, the notice of proposed rulemaking
preceding this regulation was submitted
to the Chief Counsel for Advocacy of the
Small Business Administration for
comment on its impact on small
business.

Drafting Information

The principal author of these
regulations is Barbara Pettoni, Office of
Associate Chief Counsel (Procedure and
Administration).

List of Subjects in 26 CFR Part 1

Income tax, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

m Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 is amended by removing the
entry for § 1.6050P—1T to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *.

m Par. 2. Section 1.6050P—-0 is amended
as follows:
m 1. The introductory text is revised.
m 2. The entry for § 1.6050P-1(b)(2)(v) is
added.
m 3. The entry for § 1.6050P—1T is
removed.

The revisions and addition read as
follows:

§1.6050P-0 Table of contents.

This section lists the major captions
that appear in §§ 1.6050P—1 and
1.6050P-2.

§1.6050P-1 Information reporting for
discharges of indebtedness by certain
entities.

* * * *

*
(b) * % %
(2) * % *
(v) Special rule for certain entities
required to file in a year prior to 2008.
Par. 3. Section 1.6050P—1 is amended
by revising paragraphs (b)(2)(i)(H),
(b)(2)(v) and (h)(1) to read as follows:

§1.6050P-1 Information reporting for
discharges of indebtedness by certain
entities.

i)
H) In the case of an entity described
in section 6050P(c)(2)(A) through (C),

(b) * 0k %
(.2) * k%
( I .
(
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the expiration of the non-payment
testing period, as described in
§1.6050P-1(b)(2)(iv).

(v) Special rule for certain entities
required to file in a year prior to 2008.
In the case of an entity described in
section 6050P(c)(1)(A) or (c)(2)(D)
required to file an information return in
a tax year prior to 2008 due to an
identifiable event described in
paragraph (b)(2)(i)(H) of this section,
and who failed to so file, the date of
discharge is the first event, if any,
described in paragraphs (b)(2)(i)(A)
through (G) of this section that occurs
after 2007.

(h) * % %

(1) In general. The rules in this
section apply to discharges of
indebtedness after December 21, 1996,
except paragraphs (e)(1) and (e)(3) of
this section, which apply to discharges
of indebtedness after December 31,
1994, except paragraph (e)(5) of this
section, which applies to discharges of
indebtedness occurring after December
31, 2004, and except paragraphs
(b)(2)(1)(H) and (b)(2)(v) of this section,
which apply to discharges of
indebtedness occurring after November
10, 2008.

* * * * *

m Par. 4. Section 1.6050P—1T is
removed.

Approved: August 28, 2009.
Linda E. Stiff,

Deputy Commissioner for Services and
Enforcement.

Michael F. Mundaca,

Acting Assistant Secretary of the Treasury
(Tax Policy).

[FR Doc. E9—22354 Filed 9-16—09; 8:45 am)]
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[USCG—2009-0782]

RIN 1625-AA00

Safety Zone, Chicago Harbor, Navy
Pier Southeast, Chicago, IL

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the Navy Pier Southeast Safety Zone in
Chicago Harbor from September 2, 2009,
through September 26, 2009. This action

is necessary and intended to ensure
safety of life on the navigable waters
immediately prior to, during, and
immediately after fireworks events. This
rule will establish restrictions upon and
control movement of vessels in the
specified area immediately prior to,
during, and immediately after the
fireworks events. During the
enforcement period, no person or vessel
may enter the safety zone without
permission of the Captain of the Port
Lake Michigan.

DATES: The regulations in 33 CFR
165.931 will be enforced during the
times listed in the SUPPLEMENTARY
INFORMATION from September 2, 2009, to
September 26, 2009.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or e-mail BM1 Adam Kraft, Prevention
Department, Coast Guard Sector Lake
Michigan, Milwaukee, WI; telephone
414-747-7154, e-mail
Adam.D.Kraft@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the Safety Zone,
Chicago Harbor, Navy Pier Southeast,
Chicago, IL, as listed in 33 CFR 165.931,
for the following events, dates, and
times:

(1) Navy Pier Wednesday Fireworks:
On September 2, 2009, from 9:15 p.m.
through 9:45 p.m.; on September 16,
2009, from 9 p.m. through 9:30 p.m.;

(2) Navy Pier Friday Fireworks: On
September 18, 2009, from 8:45 p.m.
through 9:20 p.m.; on September 25,
2009, from 8:45 p.m. through 9:20 p.m.;

(3) Navy Pier Saturday Fireworks: On
September 5, 2009, from 10 p.m.
through 10:40 p.m.; on September 19,
2009, from 8:45 p.m. through 9:20 p.m.;
on September 26, 2009, from 8:45 p.m.
through 9:20 p.m.; and

(4) Navy Pier Sunday Fireworks; On
September 6, 2009, from 9:15 p.m.
through 9:45 p.m.

All vessels must obtain permission
from the Captain of the Port or a
designated representative to enter, move
within, or exit the safety zone. Vessels
and persons granted permission to enter
the safety zone shall obey all lawful
orders or directions of the Captain of the
Port or the designated representative.
While within a safety zone, all vessels
shall operate at the minimum speed
necessary to maintain a safe course.

This notice is issued under authority
of 33 CFR 165.931 Safety Zone, Chicago
Harbor, Navy Pier Southeast, Chicago,
IL. and 5 U.S.C. 552(a). In addition to
this notice in the Federal Register, the
Coast Guard will provide the maritime
community with advance notification of
these enforcement periods via broadcast
Notice to Mariners or Local Notice to

Mariners. The Captain of the Port will
issue a Broadcast Notice to Mariners
notifying the public when enforcement
of the safety zone established by this
section is suspended. If the Captain of
the Port determines that the safety zone
need not be enforced for the full
duration stated in this notice, he or she
may use a Broadcast Notice to Mariners
to grant general permission to enter the
safety zone. The Captain of the Port or
the designated representative may be
contacted via VHF—FM Channel 16.

Dated: August 26, 2009.
L. Barndt,

Captain, U.S. Coast Guard, Captain of the
Port Lake Michigan.

[FR Doc. E9-22359 Filed 9-16—09; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

46 CFR Parts 12 and 15
[USCG-2007-27761]
RIN 1625-AB16

Large Passenger Vessel Crew
Requirements

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: This rule finalizes, with
minor non-substantive changes, the
amendments to Coast Guard regulations
on merchant mariner documentation
which were published as an interim rule
with request for comments on April 24,
2007. These amendments implement
section 3509 of the John Warner
National Defense Authorization Act for
Fiscal Year 2007 (Warner Act), which
allows for the issuance of merchant
mariner’s documents (MMDs), (which
have since been consolidated by the
Coast Guard into merchant mariner
credentials (MMCs)), to certain non-
resident aliens for service in the
steward’s departments of U.S. flag large
passenger vessels endorsed for
coastwise trade. Prior to publication of
the interim rule, the regulations
prohibited the Coast Guard from issuing
MMDs, which are required for service
on large passenger vessels, to non-
resident aliens. Specifically, this rule
finalizes the amendments to Coast
Guard regulations allowing the Coast
Guard to issue MMGCs to qualified non-
resident aliens who are authorized to be
employed in the United States, the
amendments setting the requirements
these aliens must meet in order to
qualify for MMCs, and the requirements
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for the large passenger vessels that may
choose to hire these aliens. This rule
only applies to large passenger vessels,
as defined under the Warner Act.

DATES: This final rule is effective on
October 19, 20009.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG-2007-27761 and are
available for inspection or copying at
the Docket Management Facility (M-30),
U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. You may also
find this docket on the Internet by going
to http://www.regulations.gov, inserting
USCG-2007-27761 in the "Keyword”
box, and then clicking “Search.”

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Mayte Medina, Coast Guard;
telephone 202-372-1406, e-mail
Mayte.Medina2@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:
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II. Regulatory History
III. Background
IV. Discussion of Final Rule
V. Discussion of Comments and Changes
VI. Regulatory Analyses
A. Regulatory Planning and Review
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ii. Industry Profile
iii. Direct Impacts
iv. Indirect Impacts
B. Small Entities
C. Assistance for Small Entities
D. Collection of Information
E. Federalism
F. Unfunded Mandates Reform Act
G. Taking of Private Property
H. Civil Justice Reform
L. Protection of Children
J. Indian Tribal Governments
K. Energy Effects
L. Technical Standards
M. Environment

1. Abbreviations

DHS Department of Homeland Security

FR Federal Register

GRT Gross register tons

ILO 147 International Labor Organization’s
Merchant Shipping (Minimum Standards)
Convention of 1976

INA Immigration and Nationality Act

MMC Merchant Mariner Credential

NAICS North American Industry
Classification System

NCLA Norwegian Cruise Line America

NMC National Maritime Center

NSEERS National Security Entry-Exit
Registration System

SBA Small Business Administration

SIU Seafarers International Union

SUP Sailors’ Union of the Pacific

TWIC Transportation Worker Identification
Credential

U.S.C. United States Code

US-VISIT United States Visitor and
Immigrant Status Indicator Technology
Program

II. Regulatory History

On April 24, 2007, we published an
interim rule with request for comments
entitled “Large Passenger Vessel Crew
Requirements” in the Federal Register
(72 FR 20278). We received 14 letters
commenting on the proposed rule. No
public meeting was requested and none
was held.

On March 16, 2009, we published a
final rule entitled “Consolidation of
Merchant Mariner Credentials (MMCs)”’
in the Federal Register (74 FR 11196).
That final rule reorganized the
regulations found in title 46, chapter I,
subchapter B, and also consolidated the
number of credentials issued to
mariners by the Coast Guard. Changes
made in that final rule have been
included in this document, and are
highlighted below in section V.
“Discussion of Comments and
Changes.”

III. Background

The discussion of the background that
follows largely repeats the discussion of
the background and purpose set forth in
the interim rule.

Prior to October 17, 2006, § 8103 of
title 46 United States Code generally
required that unlicensed seamen on
documented vessels be of the following
status: (a) Citizens of the United States;
(b) lawful permanent residents; or (c)
foreign nationals enrolled in the United
States Merchant Marine Academy.
Additionally, no more than 25 percent
of such unlicensed seamen could be
lawful permanent residents.

On October 17, 2006, Congress
enacted the John Warner National
Defense Authorization Act for Fiscal
Year 2007 (Warner Act), Public Law
109-364, sec. 3509, 120 Stat. 2518.
Section 3509 of the Warner Act (46
U.S.C. 8103(k)) amends 46 U.S.C. 8103
to permit large passenger vessels to also
employ aliens who are not lawful
permanent residents of the United
States but who are authorized to work
in the United States. The statute
maintains a cap so that no more than 25
percent of the unlicensed seamen on
any large passenger vessel may be
aliens, whether admitted to the United
States as lawful permanent residents or
otherwise allowed to be employed in

the United States. “Large passenger
vessel” is defined under the Warner Act
to mean “‘a vessel of more than 70,000
gross tons, as measured under section
14302 of this title, with capacity for at
least 2,000 passengers and documented
with a coastwise endorsement under
chapter 121 of this title.”

The Warner Act also contains the
following qualifications and restrictions
on non-resident aliens serving as
unlicensed seamen on large passenger
vessels:

1. Non-resident aliens may not
perform watchstanding, engine room
duty watch, or vessel navigation
functions;

2. Non-resident aliens must be
authorized for employment in the
United States under the Immigration
and Nationality Act of 1952, as
amended (8 U.S.C. 1101 ef seq.) (INA),
including an alien crewman described
in section 101(a)(15)(D)(i) of the INA (8
U.S.C. 1101(a)(15)(D)(1));

3. Non-resident aliens must have been
employed for a period of at least one
year on a passenger vessel, including a
foreign flag passenger vessel, under the
same common ownership or control as
the U.S. flag vessel they will be working
on, as certified by the owner or
managing operator of such vessel;

4. Non-resident aliens must have no
record of material disciplinary actions
during such employment, as verified in
writing by the owner or managing
operator of such vessel;

5. Non-resident aliens must have
successfully completed a United States
Government security check of the
relevant domestic and international
databases, as appropriate, or any other
national security-related information or
database (which is required for an MMC
or Transportation Worker Identification
Credential (TWIQ));

6. Non-resident aliens must have
successfully undergone an employer-
conducted background check for which
the owner or managing operator
provides a signed report that describes
the background checks undertaken. The
background check must consist of a
search of all information that is
reasonably and legally available to the
owner or managing operator in the
seaman’s country of citizenship and any
other country in which the seaman
receives employment referrals or
resides. The report must be kept on the
vessel and available for inspection, and
the information derived from the
background check must be made
available upon request;

7. Non-resident aliens may not be
citizens or temporary or permanent
residents of a country designated by the
United States as a sponsor of terrorism,
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or any other country that the Secretary
of Homeland Security, in consultation
with the Secretary of State and the
heads of other appropriate United States
agencies, determines to be a security
threat to the United States; and

8. Non-resident aliens may only serve
for an aggregate period of 36 months of
actual service on all authorized U.S. flag
large passenger vessels combined. Once
this 36-month limitation has been
reached, the MMD (now called an
MMC) becomes invalid and the
individual’s employer must return it to
the Coast Guard, and the individual is
no longer authorized to be in service in
a position requiring an MMD (now
called an MMC) on any U.S. flag large
passenger vessel.

Under current law, all individuals
serving in the steward’s department on
passenger vessels of 100 gross register
tons (GRT) or more must hold an MMC.
46 U.S.C. 8701. The only exception is
for entertainment personnel employed
for a period of 30 days or less per year,
who are exempt from the MMC
requirement.

Prior to publication of the interim rule
on April 24, 2007, Coast Guard
regulations governing the issuance of
MMDs (now called MMCs) prohibited
the issuance of MMDs (now called
MMCs) to non-resident aliens (see 46
CFR Part 12). The Coast Guard, through
the interim rule, amended its
regulations to authorize the issuance of
MMDs (now called MMCs) to non-
resident aliens authorized to work in the
United States who meet the criteria of
the Warner Act and the requirements set
forth in the rule.

IV. Discussion of Final Rule

This rule finalizes, with minor non-
substantive changes, the amendments
set forth in the interim rule. A full
discussion of the provision of this rule
may be found in the “Discussion of the
Interim Rule” section of the interim
rule. 72 FR 20278, at 20280.

V. Discussion of Comments and
Changes

We received a total of 14 letters
commenting on the proposed rule. One
of the comments, discussing marine
radio broadcast services, was apparently
submitted to the docket in error.

Of the 13 relevant commenters, four
essentially argue that foreigners should
not be permitted to work on U.S. flag
vessels. Three commenters argue that
foreigners should be permitted to work
on U.S. flag large passenger vessels, and
also that the Jones Act should be
repealed. Two commenters argue that
foreigners should be allowed to work on
U.S. flag large passenger vessels because

foreign hotel staff on large passenger
vessels provide a better level of
customer service than U.S. hotel staff.

While the Coast Guard appreciates the
countering viewpoints expressed in
these comments, none of them discuss
the rulemaking. Rather, they discuss
issues regarding the appropriateness,
fairness and justification for the
legislation underlying the rulemaking,
i.e. section 3509 of the Warner Act. That
legislation was enacted by Congress and
signed by the President into law. This
rulemaking is merely the
implementation of that law, and, as
such, the viewpoints expressed in these
comments are beyond the scope of the
rulemaking.

The remaining four commenters
discuss, at least in part, the specifics of
the rulemaking. Three of these four
commenters—from Seafarers
International Union (SIU),
Transportation Institute, and Norwegian
Cruise Line America (NCLA)—support
the rulemaking without change.

NCLA owns/operates the only vessels
subject to this rulemaking, making
NCLA the only vessel owner/operator to
which this final rule applies.? Their
comments indicate that the regulations
as issued in the interim rule strike an
appropriate balance between flexibility
for the vessel owner/operator and
safeguards to preserve U.S. interests.
NCLA urges that the regulations should
be adopted without change in this final
rule. We agree with NCLA.

One comment, from the Sailors’
Union of the Pacific (SUP), opposes the
rulemaking on five grounds: negative
consequences to sealift manpower;
undermining U.S. maritime security;
creating a de facto second register under
the U.S. flag; unfair competition; and
lack of transparency. We made no
changes to the rule based on these
comments, which are discussed below.

SUP suggests that this rule will
weaken defense readiness by reducing
the pool of qualified U.S. mariners
necessary to commercially operate
military sealift ships, and that it takes
away valuable entry-level positions for
unlicensed U.S. mariners. Conversely,
SIU (one of the other commenters)
argues that if the cruise ships impacted
by this regulation are re-flagged foreign
due to the economic pressures
associated with the high turnover of
U.S. hotel staff on these vessels, even
more U.S. jobs will be lost. Instead of 75
percent of the crew on these vessels
being U.S. citizens, none of the crew

1When the interim rule was issued on April 24,
2007, NCLA operated three U.S. flag large passenger
vessels in coastwise trade in the Hawaiian Islands.
Since that time, they have removed two of those
vessels in coastwise trade in the Hawaiian Islands.

will be a U.S. citizen if the vessels are
re-flagged foreign.

While the Coast Guard appreciates
both of these divergent maritime labor
viewpoints, they relate to the statute
underlying this rulemaking, i.e. section
3509 of the Warner Act, and, as noted
above, are beyond the scope of this
rulemaking.

SUP next suggests that this
rulemaking undermines U.S. maritime
security because the security standards
imposed on non-resident aliens are “far
beneath” the standards imposed on U.S.
mariners. SUP suggests that the aliens
who would be allowed to work aboard
U.S. large passenger vessels under this
rule are exempt from the TWIC
requirements, and that the “real
weakness in the rule’s security
standards is that it depends on
unreliable or non-existent information
from foreign sources.”

First, it must be clarified that the non-
resident aliens who gain employment
aboard U.S. large passenger vessels in
accordance with this rule are required to
obtain TWIC cards, just like any other
credentialed U.S. mariner. Section
12.40-5(a) of the interim rule specified
that unless otherwise expressly stated,
non-resident alien applicants for MMDs
(now called MMGCs) are subject to all
applicable requirements contained in 46
CFR Subchapter B. The final TWIC rule
added new sections 10.113, 12.01-11
and 15.415 to 46 CFR Subchapter B. 73
FR 3492. These sections collectively
require all credentialed mariners to hold
a valid TWIC by April 15, 2009, to be
employed or engaged on any U.S. flag
vessel.

Furthermore, the TWIC final rule
amended 49 CFR 1572.105 to allow a
TWIC to be issued to an alien in a
lawful nonimmigrant status who has
restricted authorization to work in the
United States with a C—1/D crewman
visa. 49 CFR 1572.105(a)(7)(ii). The C-
1/D crewman visa is the most common
type of visa that non-resident alien
crewmembers have, and it is explicitly
referenced in both the statute and the
rule as acceptable for issuance of an
MMD (now called MMC). To the extent
that a non-resident alien crewmember
may have something other than a C-1/
D visa, there are numerous other lawful
immigration statuses listed in 49 CFR
1572.105 allowing for issuance of a
TWIC.

Regarding the SUP argument that the
non-resident aliens will be subject to
lesser security vetting requirements than
U.S. mariners, non-resident aliens are
subject to not only a government
background check at the time of
application (including the full security
threat assessment done by the
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Transportation Security Administration
when the individual applies for a
TWIC), but are also subject to an
employer-conducted background check,
which must be updated every year that
the non-resident alien holds a
credential, to search for any changes
since the last background check. They
are also subject to any immigration
background checks required to obtain
their lawful immigration status or visa.
This is the highest level of security
vetting possible within the constraints
of section 3509 of the Warner Act, the
statute underlying this rulemaking.

Any concerns with respect to the
quality of the employer-conducted
background check are addressed in
§§12.40-7(a)(2) and (a)(3) of the rule.
Section 12.40-7(a)(2)(ii) requires a
review of the available court and police
records in the applicant’s country of
citizenship, and in any other country in
which the applicant has resided or
received employment referrals for the
past 20 years. This is an extensive
requirement, and it may include not
only criminal arrest and conviction
information, but also relevant civil court
information such as bankruptcies and
lawsuits.

Furthermore, § 12.40-7(a)(3) states
that the employer-conducted
background check must be conducted
“to the satisfaction of the Coast Guard”
for a credential to be issued. This gives
the Coast Guard broad discretion to
accept or reject employer-conducted
background checks. In fact, NCLA
utilizes a company, at significant
expense to NCLA, which specializes in
foreign criminal background checks.
This company has agents who
physically search available court and
police records at each local foreign
jurisdiction where each non-resident
alien applicant has resided, received
employment referrals, or claimed
citizenship. They produce a
professionally styled, comprehensive
report on each non-resident alien
applicant. This is the type of
background check that the Coast Guard
expects under § 12.40-7(a)(3). Anything
less could be rejected with no credential
being issued to the apﬁlicant.

SUP next suggests that this
rulemaking creates a de facto second
register under the U.S. flag by allowing
the employment of foreign mariners on
U.S. vessels who may be paid less and
employed under lower standards than
U.S. mariners. SUP states, correctly, that
neither the statute nor the rule requires
non-resident alien mariners to be
employed under the same collective
bargaining agreement as presently
applies to U.S. mariners on the same
vessels.

The Coast Guard has no authority to
require any vessel owner/operator to
employ mariners under a collective
bargaining agreement. As long as the
vessel owner/operator complies with
the provisions of the International Labor
Organization’s Merchant Shipping
(Minimum Standards) Convention of
1976 (ILO 147), as required in section
15.530(b) of the rule, they are under no
obligation to provide the same
compensation to non-resident aliens as
they do to U.S. mariners on these
vessels. This issue is discussed in more
detail below in the “Regulatory
Planning and Review” section, under
“Direct Impacts.”

Significantly, compliance with ILO
147 entails compliance with the scope
of all the Conventions listed in the
Appendix of ILO 147, specifically
including social security, medical
exams, and repatriation. Moreover,
nothing in this rule relieves any vessel
owner/operator from compliance with
all applicable provisions of 46 U.S.C.
Part G, Chapters 101-115, Merchant
Seamen Protection and Relief.

SUP next suggests that this rule
creates unfair competition by enabling
NCLA to compete for crews under
different rules than other U.S. flag
companies, interfering in the operation
of commercial maritime labor markets.
Again, this argument relates to the
statute underlying the rule, i.e., section
3509 of the Warner Act, which provides
that up to 25 percent of the unlicensed
seamen on large passenger vessels can
be qualified non-resident aliens (limited
to hotel staff). This issue is beyond the
scope of this rulemaking.

Finally, SUP suggests that both
section 3509 of the Warner Act and the
rule itself lack transparency. SUP states
that the law was “buried in the massive
2007 defense authorization bill,” and
that the Coast Guard has bypassed the
notice of proposed rulemaking phase of
public comment and gone right to an
interim rule, thus further limiting
discussion of the rule.

The comment concerning the
legislative procedure that led to the
creation of the Warner Act is beyond the
scope of this rulemaking. In the interim
rule, published April 24, 2007, the Coast
Guard explained that, under the
Administrative Procedure Act, it had
good cause to issue an effective rule
without first providing notice and an
opportunity for comment (see 72 FR
20281). Even with the good cause,
however, we requested public comment
on the interim rule. For this reason, we
disagree with the assertion that this rule
“lacks transparency.”

In preparing this final rule, the Coast
Guard made three minor, non-

substantive changes, from the interim
rule, in the regulatory text. Two of the
changes occur in 46 CFR 12.40-7
“Employer Requirements,” and the
third occurs in 12.40-13 “Restrictions.”
In section 12.40-7, first we capitalized
the term “Transportation Worker
Identification Credential,” to correctly
identify it. Second, we reorganized
paragraph (d) to more clearly identify
when an employer must return a
mariner’s TWIC and/or MMD (now
called MMC) to the government (either
TSA or Coast Guard, as appropriate).
Our third change is found in section
12.40-13, where we spelled out the
abbreviation “STCW.” None of these
edits change the substance of the
Interim Rule.

Since publication of the interim rule,
the Coast Guard published a final rule
titled “Consolidation of Merchant
Mariner Qualification Credentials” (74
FR 11196; USCG-2006—24371). That
final rule consolidated all previously
issued Coast Guard credentials
(including the MMD) into one new
credential, called a merchant mariner
credential (MMQC). It also reorganized 46
CFR chapter I, subchapter B. Changes
made by that final rule have been
incorporated into this final rule. These
include: changing the term ‘“merchant
mariner’s document” to ‘“merchant
mariner credential”’ in every place that
it appeared; updating cross references
(where the sections referenced in the
interim rule were moved as part of the
reorganization); moving the definitions
from subpart 12.40 to the definition
section covering all of subchapter B (46
CFR 10.107); and revising the subpart’s
title.

VI. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below, we summarize our analyses
based on 13 of these statutes or
executive orders.

A. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

Public comments on the interim rule
are summarized in Part V of this
publication. We received no public
comments that would alter our
assessment of impacts in the interim
rule. We have adopted the assessment in
the interim rule as final. See the
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‘“Regulatory Evaluation” section of the
interim rule for more details. A
summary of the assessment follows.

The Coast Guard issues this rule as
mandated by Congress through the
Warner Act. See the “Background”
section for more information about this
legislation.

The rule creates an exemption to
allow qualified non-resident aliens to
obtain MMGCs for employment as
unlicensed seamen in the steward’s
departments of large passenger vessels,
as entertainment and service personnel,
including wait staff, hotel housekeeping
staff, and food handlers. Prior to
issuance of the interim rule, only U.S.
citizens, lawful permanent residents,
and foreign nationals enrolled at the
U.S. Merchant Marine Academy could
obtain MMDs (now MMCs) as
unlicensed seamen (and no more than
25 percent of these unlicensed seamen
may be lawful permanent residents).
This rule will permit non-resident
aliens to also obtain MMCs for
employment as rated seamen on large
passenger vessels, except no more than
25 percent of the rated seamen on a
large passenger vessel can be aliens
(whether non-resident, non-permanent
resident aliens or lawful permanent
residents). The rule further requires that
the non-resident aliens may only be
employed in the steward’s department
of a large passenger vessel.

Although the Warner Act and this
rule allow large passenger vessels to
hire non-resident aliens, neither the Act
nor this rule mandates that they do so.
Accordingly, there are no mandatory
costs to large passenger vessels resulting
from this rule. Rather, a company will
only choose to avail itself of the
exemption if the benefits to the
company from the hiring of non-
resident aliens are greater than the costs.

Based on Coast Guard Marine
Inspection, Safety, and Law
Enforcement system (MISLE) data, we
determined there is only one large
passenger vessel currently in service
that meets the qualifications of this rule.
Norwegian Cruise Line America (NCLA)
operates the vessel in coastwise service
in the Hawaiian Islands.2 NCLA is the
only company directly regulated by this
rulemaking.

We expect most of the direct costs of
the rule will be borne by NCLA. The
rule will require NCLA to perform an
employer-conducted background check
and submit additional required
merchant mariner application
information to the Coast Guard on the

2 Since April 2007, NCLA has removed two
vessels from U.S. service and re-flagged them for
foreign service.

employee’s behalf. However, NCLA
participation in this alternative
compliance method is voluntary, and
NCLA will only participate if the net
benefits of doing so are positive. We
estimate the benefit to NCLA from
participating in this rule to be the cost
savings made through reduced turnover
and decreased startup training costs,
since the non-resident aliens hired
under this program will have experience
aboard foreign-flag vessels.

This reduction in labor cost is the cost
savings or net benefit for NCLA to
participate in the alternative MMC
citizenship compliance method of this
rule. See the ‘“Regulatory Evaluation”
section of the interim rule for additional
details.

B. Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000. RFA
analysis is not required when a rule is
exempt from notice and comment
rulemaking under 5 U.S.C. 553(b). As
discussed in the interim rule, the Coast
Guard determined that this regulatory
action is exempt from notice and
comment rulemaking pursuant to 5
U.S.C. 553(b)(B). Therefore, an RFA
analysis is not required for this rule.
The Coast Guard, nonetheless, expects
that this rule will not have a significant
economic impact on a substantial
number of small entities.

Based on Coast Guard MISLE data, we
have determined that there is only one
company (NCLA) is affected by this
rule. We researched the company size
and revenue data and found that this
company is not considered a small
entity by the Small Business
Administration’s size standards.

In the interim rule, we certified under
5 U.S.C. 605(b) that the interim rule
would not have a significant economic
impact on a substantial number of small
entities. We have found no additional
data or information that would change
our findings in the interim rule. We
have adopted the certification in the
interim for this final rule. See the
“Small Entity” section of the interim
rule for additional detail.

Therefore, the Coast Guard certifies
under 5 U.S.C. 605(b) that this final rule
does not have a significant economic

impact on a substantial number of small
entities.

C. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking. The Coast
Guard will not retaliate against small
entities that question or complain about
this rule or any policy or action of the
Coast Guard. Small businesses may send
comments on the actions of Federal
Employees who enforce, or otherwise
determine compliance with, Federal
regulations to the Small Business and
Agriculture Regulatory Enforcement
Ombudsman and the Regional Small
Business Regulatory Fairness Boards.
The Ombudsman evaluates these
actions annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG-FAIR (1-888-734—3247).

D. Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act (PRA) of 1995 (44 U.S.C.
3501-3520). Under OMB regulations
implementing the PRA, “Controlling
Paperwork Burdens on the Public”

(5 CFR 1320), collection of information
means the obtaining, soliciting, or
requiring the disclosure to an agency of
information by or for an agency by
means of identical questions posed to,
or identical reporting, recordkeeping, or
disclosure requirements imposed on,
ten or more persons. ‘“Ten or more
persons” refers to the number of
respondents to whom a collection of
information is addressed by the agency
within any 12-month period and does
not include employees of the
respondent acting within the scope of
their employment, contractors engaged
by a respondent for the purpose of
complying with the collection of
information, or current employees of the
Federal government. Collections of
information affecting ten or more
respondents within any 12-month
period require OMB review and
approval.

This rule will require employers to
submit employee information to the
Coast Guard before the Coast Guard will
issue an MMC for their employees.
However, we expect only one company
will be affected by this requirement
each year, as there is only one company
(NCLA) in a position to take advantage
of these regulations. NCLA has been
submitting information under the
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interim rule since April 2007. We have
no data or information to suggest that
there will be additional companies
affected by the rule. As such, the
number of respondents is less than the
threshold of ten respondents per 12-
month period for collection of
information requirements under the
PRA.

E. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them.

It is well settled that States may not
regulate in categories reserved for
regulation by the Coast Guard. It is also
well settled now, that all of the
categories covered in 46 U.S.C. 3306,
3703, 7101, and 8101 (design,
construction, alteration, repair,
maintenance, operation, equipping,
personnel qualification, and manning of
vessels), as well as the reporting of
casualties and any other category in
which Congress intended the Coast
Guard to be the sole source of a vessel’s
obligations, are within the field
foreclosed from regulation by the States.
(See the decision of the Supreme Court
in the consolidated cases of United
States v. Locke and Intertanko v. Locke,
529 U.S. 89, 120 S.Ct. 1135 (March 6,
2000).) This final rule deals with
personnel qualifications and the
manning requirements on large
passenger vessels. Because the States
may not regulate within these
categories, preemption under Executive
Order 13132 is not an issue.

F. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

G. Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

H. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

I. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

J. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
With Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

K. Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

L. Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

M. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded under section 2.B.2, figure
2-1, paragraph (34)(c) of the Instruction.
This paragraph excludes regulatory
actions concerning the training,
qualifying, licensing, and disciplining of
maritime personnel from further
environmental documentation, and this
final rule concerns the licensing of
maritime personnel. An environmental
analysis checklist and a categorical
exclusion determination are available in
the docket where indicated under
ADDRESSES.

List of Subjects
46 CFR Part 12

Penalties, Reporting and
recordkeeping requirements, Schools,
Seamen.

46 CFR Part 15

Reporting and recordkeeping
requirements, Seamen, Vessels.

m For the reasons discussed in the
preamble, the Coast Guard amends 46
CFR parts 12 and 15 by adopting as final
the interim rule published April 24,
2007 (72 FR 20278), with the following
changes:

PART 12—CERTIFICATION OF
SEAMEN

m 1. Revise Subpart 12.40 to read as
follows:

Subpart 12.40—Non-resident Alien
Unlicensed Members of the Steward’s
Department on U.S. Flag Large
Passenger Vessels

Sec.

12.40-1
12.40-3
12.40-5

Purpose of rules.

[Reserved].

General application requirements.
12.40-7 Employer requirements.

12.40-9 Basis for denial.

12.40-11 Citizenship and identity.
12.40-13 Restrictions.

12.40-15 Alternative means of compliance.
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Authority: 31 U.S.C. 9701; 46 U.S.C. 2101,
2103, 2110, 7301, 7302, 7503, 7505, 7701 and
8103; Department of Homeland Security
Delegation No. 0170.1.

§12.40-1 Purpose of rules.

The rules in this subpart implement
46 U.S.C. 8103(k) by establishing
requirements for the issuance of
merchant mariner credentials, valid
only for service in the steward’s
department of U.S. flag large passenger
vessels, to non-resident aliens.

§12.40-3 [Reserved]

§12.40-5 General application
requirements.

(a) Unless otherwise expressly
specified in this subpart, non-resident
alien applicants for Coast Guard-issued
merchant mariner credentials are
subject to all applicable requirements
contained in this subchapter.

(b) No application from a non-resident
alien for a merchant mariner credential
issued pursuant to this subpart will be
accepted unless the applicant’s
employer satisfies all of the
requirements of § 12.40-7 of this
subpart.

§12.40-7 Employer requirements.

(a) The employer must submit the
following to the Coast Guard, as a part
of the applicant’s merchant mariner
credential application, on behalf of the
applicant:

(1) A signed report that contains all
material disciplinary actions related to
the applicant, such as, but not limited
to, violence or assault, theft, drug and
alcohol policy violations, and sexual
harassment, along with an explanation
of the criteria used by the employer to
determine the materiality of those
actions;

(2) A signed report regarding an
employer-conducted background check.
The report must contain:

(i) A statement that the applicant has
successfully undergone an employer-
conducted background check;

(ii) A description of the employer-
conducted background check, including
all databases and records searched. The
background check must, at a minimum,
show that the employer has reviewed all
information reasonably and legally
available to the owner or managing
operator, including the review of
available court and police records in the
applicant’s country of citizenship, and
any other country in which the
applicant has received employment
referrals, or resided, for the past 20
years prior to the date of application;
and

(iii) All information derived from the
employer-conducted background check.

(3) The employer-conducted
background check must be conducted to
the satisfaction of the Coast Guard for a
merchant mariner credential to be
issued to the applicant.

(b)Ifa mercllljant mariner credential is
issued to the applicant, the report and
information required in paragraph (a)(2)
of this section must be securely kept by
the employer on the U.S. flag large
passenger vessel, or U.S. flag large
passenger vessels, on which the
applicant is employed. The report and
information must remain on the last
U.S. flag large passenger vessel on
which the applicant was employed until
such time as the merchant mariner
credential is returned to the Coast Guard
in accordance with paragraph (d) of this
section.

(c) If a merchant mariner credential or
a Transportation Worker Identification
Credential (TWIC) is issued to the
applicant, each merchant mariner
credential and TWIC must be securely
kept by the employer on the U.S. flag
large passenger vessel on which the
applicant is employed. The employer
must maintain a detailed record of the
seaman’s total service on all authorized
U.S. flag large passenger vessels, and
must make that information available to
the Coast Guard upon request, to
demonstrate that the limitations of
§12.40-13(c) of this subpart have not
been exceeded.

(d) In the event that the seaman’s
merchant mariner credential and/or
TWIC expires, the seaman’s visa status
terminates, the seaman serves onboard
the U.S. flag large passenger vessel(s) for
36 months in the aggregate as a
nonimmigrant crewman, the employer
terminates employment of the seaman
or if the seaman otherwise ceases
working with the employer, the
employer must return the merchant
mariner credential to the Coast Guard
and the TWIC to the Transportation
Security Administration within 10 days
of the event.

(e) In addition to the initial material
disciplinary actions report and the
initial employer-conducted background
check specified in paragraph (a) of this
section, the employer must:

(1) Submit an annual material
disciplinary actions report to update
whether there have been any material
disciplinary actions related to the
applicant since the last material
disciplinary actions report was
submitted to the Coast Guard.

(i) The annual material disciplinary
actions report must be submitted to the
satisfaction of the Coast Guard in
accordance with the same criteria set
forth in paragraph (a)(1) of this section,
except that the period of time examined

for the material disciplinary actions
report need only extend back to the date
of the last material disciplinary actions
report; and

(ii) The annual material disciplinary
actions report must be submitted to the
Coast Guard on or before the
anniversary of the issuance date of the
merchant mariner credential.

(2) Conduct a background check each
year that the merchant mariner’s
document is valid to search for any
changes that might have occurred since
the last employer-conducted
background check was performed:

(i) The annual background check must
be conducted to the satisfaction of the
Coast Guard in accordance with the
same criteria set forth in paragraph
(a)(2) of this section, except that the
period of time examined during the
annual background check need only
extend back to the date of the last
background check; and

(ii) All information derived from the
annual background check must be
submitted to the Coast Guard on or
before the anniversary of the issuance
date of the merchant mariner credential.

(f) The employer is subject to the civil
penalty provisions specified in 46
U.S.C. 8103(f) for any violation of this
section.

§12.40-9 Basis for denial.

In addition to the requirements for a
merchant mariner credential established
elsewhere in this subchapter, and the
basis for denial established in §§10.209,
10.211, and 10.213 of this subchapter,
an applicant for a merchant mariner
credential issued pursuant to this
subpart must:

(a) Have been employed, for a period
of at least one year, on a foreign flag
passenger vessel(s) that is/are under the
same common ownership or control as
the U.S. flag large passenger vessel(s) on
which the applicant will be employed
upon issuance of a merchant mariner
credential under this subpart.

(b) Have no record of material
disciplinary actions during the
employment required under paragraph
(a) of this section, as verified in writing
by the owner or managing operator of
the U.S. flag large passenger vessel(s),
on which the applicant will be
employed.

(c) Have successfully completed an
employer-conducted background check,
to the satisfaction of both the employer
and the Coast Guard.

(d) Meet the citizenship and identity
requirements of § 12.40-11 of this
subpart.

§12.40-11 Citizenship and identity.

(a) In lieu of the requirements of
§10.221 of this subchapter, a non-
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resident alien may apply for a Coast
Guard-issued merchant mariner
credential, endorsed and valid only for
service in the steward’s department of a
U.S. flag large passenger vessel as
defined in this subpart, if he or she is
authorized for employment under the
immigration laws of the United States,
including an alien crewman described
in section 101(a)(15)(D)(i) of that Act.

(b) To meet the citizenship and
identity requirements of this subpart, an
applicant must present an unexpired
passport issued by the government of
the country of which the applicant is a
citizen or subject; and either a valid U.S.
C-1 or D visa or other valid evidence of
employment authorization in the United
States deemed acceptable by the Coast
Guard.

(c) Any non-resident alien applying
for a merchant mariner credential under
this subpart may not be a citizen of, or
a temporary or permanent resident of, a
country designated by the Department
of State as a ““State Sponsor of
Terrorism” pursuant to section 6(j) of
the Export Administration Act of 1979
(50 U.S.C. App. 2405(j)) or section 620A
of the Foreign Assistance Act of 1961
(22 U.S.C. 2371).

§12.40-13 Restrictions.

(a) A merchant mariner credential
issued to a non-resident alien under this
subpart authorizes service only in the
steward’s department of the U.S. flag
large passenger vessel(s), that is/are
under the same common ownership and
control as the foreign flag passenger
vessel(s), on which the non-resident
alien served to meet the requirements of
§ 12.40-9(a) of this subpart:

(1) The merchant mariner credential
will be endorsed for service in the
steward’s department in accordance
with § 12.25-10 of this part;

(2) The merchant mariner credential
may also be endorsed for service as a
food handler if the applicant meets the
requirements of § 12.25-20 of this part;
and

(3) No other rating or endorsement is
authorized, except lifeboatman, in
which case all applicable requirements
of this subchapter and the International
Convention on Standards of Training,
Certification and Watchkeeping for
Seafarers, 1978, as amended (STCW
Convention), and the Seafarers’
Training, Certification and
Watchkeeping Code (STCW Code), must
be met.

(b) The following restrictions must be
printed on the merchant mariner
credential, or listed in an accompanying
Coast Guard letter, or both:

(1) The name and official number of
all U.S. flag vessels on which the non-

resident alien may serve. Service is not
authorized on any other U.S. flag vessel;

(2) Upon issuance, the merchant
mariner credential must remain in the
custody of the employer at all times;

(3) Upon termination of employment,
the merchant mariner credential must
be returned to the Coast Guard within
10 days in accordance with § 12.40-7 of
this subpart;

(4) A non-resident alien issued a
merchant mariner credential under this
subpart may not perform watchstanding,
engine room duty watch, or vessel
navigation functions; and

(5) A non-resident alien issued a
merchant mariner credential under this
subpart may perform emergency-related
duties provided:

(i) The emergency-related duties do
not require any other rating or
endorsement, except lifeboatman as
specified in paragraph (a)(3) of this
section;

(ii) The non-resident alien has
completed familiarization and basic
safety training as required in § 15.1105
of this subchapter;

(iii) That if the non-resident alien
serves as a lifeboatman, he or she must
have the necessary lifeboatman’s
endorsement; and

(iv) The non-resident alien has
completed the training for crewmembers
on passenger ships performing duties
involving safety or care for passengers,
as required in subpart 12.35 of this part.

(c) A non-resident alien may only
serve for an aggregate period of 36
months actual service on all authorized
U.S. flag large passenger vessels
combined under the provisions of this
subpart:

(1) Once this 36-month limitation is
reached, the merchant mariner
credential becomes invalid and must be
returned to the Coast Guard under
§12.40-7(d) of this subpart, and the
non-resident alien is no longer
authorized to serve in a position
requiring a merchant mariner credential
on any U.S. flag large passenger vessel;
and

(2) An individual who successfully
adjusts his or her immigration status to
that of an alien lawfully admitted for
permanent residence to the United
States or who becomes a United States
citizen may apply for a merchant
mariner credential, subject to the
requirements of § 10.221 of this
subchapter, without any restrictions or
limitations imposed by this subpart.

§12.40-15 Alternative means of
compliance.

(a) The owner or managing operator of
a U.S. flag large passenger vessel, or
U.S. flag large passenger vessels, seeking

to employ non-resident aliens issued
merchant mariner credential under this
subpart may submit a plan to the Coast
Guard, which, if approved, will serve as
an alternative means of complying with
the requirements of this subpart.

(b) The plan must address all of the
elements contained in this subpart, as
well as the related elements contained
in §15.530 of this subchapter, to the
satisfaction of the Coast Guard.

PART 15—MANNING REQUIREMENTS

m 2. The authority citation for part 15 is
revised to read as follows:

Authority: 46 U.S.C. 2101, 2103, 3306,
3703, 8101, 8102, 8104, 8105, 8301, 8304,
8502, 8503, 8701, 8702, 8901, 8902, 8903,
8904, 8905(b), 8906, 9102, and 8103; and
Department of Homeland Security Delegation
No. 0170.1.

m 3. Revise § 15.530 in subpart D to read
as follows:

§15.530 Large p ger v |

(a) The owner or operator of a U.S.
flag large passenger vessel must ensure
that any non-resident alien holding a
Coast Guard-issued merchant mariner
credential described in subpart 12.40 of
this subchapter is provided the rights,
protections, and benefits of the
International Labor Organization’s
Merchant Shipping (Minimum
Standards) Convention of 1976.

(b) On U.S. flag large passenger
vessels, non-resident aliens holding a
Coast Guard-issued merchant mariner
credential described in subpart 12.40 of
this subchapter:

(1) May only be employed in the
steward’s department on the vessel(s)
specified on the merchant mariner
credential or accompanying Coast Guard
letter under § 12.40-13(b)(1) of this
subchapter;

(2) May only be employed for an
aggregate period of 36 months actual
service on all authorized U.S. flag large
passenger vessels combined, under
§ 12.40-13(c) of this subchapter;

(3) May not perform watchstanding,
engine room duty watch, or vessel
navigation functions, under § 12.40-
13(b)(4) of this subchapter; and

(4) May perform emergency-related
duties only if, under § 12.40-13(b)(5) of
this subchapter:

(i) The emergency-related duties do
not require any other rating or
endorsement, except lifeboatman as
specified in § 12.40-13(a)(3) of this
subchapter;

(ii) The non-resident alien has
completed familiarization and basic
safety training, as required in § 15.1105
of this part;
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(iii) That if the non-resident alien
serves as a lifeboatman, he or she must
have the necessary lifeboatman’s
endorsement; and

(iv) The non-resident alien has
completed the training for crewmembers
on passenger ships performing duties
involving safety or care for passengers,
as required in subpart 12.35 of this
subchapter.

(c) No more than 25 percent of the
total number of ratings on a U.S. flag
large passenger vessel may be aliens,
whether admitted to the United States
for permanent residence or authorized
for employment in the United States as
non-resident aliens.

(d) The owner or operator of a U.S.
flag large passenger vessel employing
non-resident aliens holding Coast
Guard-issued merchant mariner
credentials described in subpart 12.40 of
this subchapter must:

(1) Retain custody of all non-resident
alien merchant mariner credentials for
the duration of employment, under
§ 12.40-13(b)(2) of this subchapter; and

(2) Return all non-resident alien
merchant mariner credentials to the
Coast Guard upon termination of
employment, under § 12.40-13(b)(3) of
this subchapter.

(e) The owner or operator of a U.S.
flag large passenger vessel employing
non-resident aliens holding Coast
Guard-issued merchant mariner
credentials described in subpart 12.40 of
this subchapter is subject to the civil
penalty provisions specified in 46
U.S.C. 8103(f), for any violation of this
section.

Dated: September 10, 2009.
Jeffrey G. Lantz,

Director of Commercial Regulations &
Standards CG-52.

[FR Doc. E9-22355 Filed 9-16—-09; 8:45 am]
BILLING CODE 4910-15-P

GENERAL SERVICES
ADMINISTRATION

48 CFR Parts 501, 514, and 552

[GSAR Amendment 2009-11; GSAR Case
2008-G505 (Change 39); Docket 2008—-0007;
Sequence 20]

RIN 3090-AI73

General Services Acquisition
Regulation; GSAR Case 2008—G505;
Rewrite of GSAR Part 514, Sealed
Bidding

AGENCY: Office of Acquisition Policy,
General Services Administration (GSA).
ACTION: Final rule.

SUMMARY: The General Services
Administration (GSA) is amending the

GSA Acquisition Regulation (GSAR) by
revising the sections of GSAR Part 514
that provide requirements for sealed
bidding. This rule is a result of the GSA
Manual (GSAM) Rewrite initiative
undertaken by GSA to revise the GSAM
to maintain consistency with the
Federal Acquisition Regulation (FAR),
and to implement streamlined and
innovative acquisition procedures that
contractors, bidders, and GSA
contracting personnel can utilize when
entering into and administering
contractual relationships. The GSAM
incorporates the GSAR as well as
internal agency acquisition policy.
DATES: October 19, 2009.

FOR FURTHER INFORMATION CONTACT: For
clarification of content, contact Mr.
Michael O. Jackson at (202) 208—-4949.
For information pertaining to the status
or publication schedules, contact the
Regulatory Secretariat (VPR), 1800 F
Street, NW., Room 4041, Washington,
DC 20405, (202) 501-4755. Please cite
GSAR Case 2008-G505 (Change 39), in
all correspondence.

SUPPLEMENTARY INFORMATION:

A. Background

The GSA is amending the GSAR to
revise sections of GSAR Part 514 that
provide requirements for sealed
bidding.

This final rule is a result of the GSA
Acquisition Manual (GSAM) rewrite
initiative undertaken by GSA to revise
the GSAM to maintain consistency with
the Federal Acquisition Regulation
(FAR) and to implement streamlined
and innovative acquisition procedures
that contractors, bidders, and GSA
contracting personnel can utilize when
entering into and administering
contractual relationships. The GSAM
incorporates the GSAR as well as
internal agency acquisition policy.

The GSA will rewrite each part of the
GSAR and GSAM, and as each GSAR
part is rewritten, will publish it in the
Federal Register.

This rule covers the rewrite of GSAR
Part 514. The specific changes are as
follows:

501.106 OMB Approval under the
Paperwork Reduction Act.

o Added OMB Control No. 3090-0162
as a cross reference for 514.201-1.

514.201-2 Part I—The Schedule.

e Changed paragraph (a) from “When
you” to “When using”. Also in
paragraph (a) changed “which” to
“that” and added all three FAR clauses
for Prompt Payment (52.232-25,
52.232-26, and 52.232-27).

e Changed the word “offer”” to “bid”.

e Changed paragraph (b) from ‘“When
you use” to “When using” to clarify the

reference to “you” and added a
reference to the Standard Form 1449 as
an example that this form can also be
used.

514.201-6 Solicitation provisions.

e Changed “When you” to “When
considering” to delete the reference to
the word ““you”.

¢ Changed “All or None Offers” to
“All or None Bids”.

e Deleted the reference for Alternate I
because the alternate is being proposed
for deletion because it is not consistent
with the intention of the basic clause.

514.201-7 Contract clauses.

e In the old paragraph (a) changed
“you” to “The contracting officer”.

e Deleted paragraph (b), Examination
of Records. The clause does not provide
basic audit rights that are in addition to
the FAR clauses at 52.215-2, Audit and
Records—Negotiation and 52.214-26,
Audit and Records—Sealed Bidding.
And as opposed to the GSA clause, the
FAR clause is specific to sealed bids.
Further, the GSA clause grants to the
agency rights to audit subcontractors
that are in excess of those granted by the
FAR and the statute.

514.202-4 Bid samples.

e Renamed paragraphs (a) and (b) to be
more consistent with the FAR.

e Also in paragraphs (a) and (b)
restructured the language to remove the
word “you” and replaced with
contracting officer.

e Clarified the language to state who
must take physical custody of bid
samples.

e Deleted paragraph (c) because it is
redundant with FAR 14.202-4(d).

514.202-5 Descriptive Literature.

e Added a new GSAR section in order
to address the requirements of FAR
14.202-5(c).

514.270-1 Definition. Deleted
hyphenation in “separately-priced”.

514.270-2 Justification for use.

e Inserted “the contracting officer
should” in paragraph (b) and made last
sentence of paragraph (3) a new number
paragraph (4) and renumbered old
paragraphs (4) and (5) to paragraphs (5)
and (6), respectively.

e Added “‘the contracting officer
should” to replace the understood
“you” and deleted “Do” in paragraph
(c).
514.270-3 Evaluation factors for
award.

e Edited to avoid either using the
passive voice or repeating “the
contracting officer”.

514.270-4 Grouping line items for
aggregate award.

e In paragraph (a) the title “Type of
contract” was changed to one that is
more descriptive of the substance of the
paragraph; type of contract refers to Part
16 contract types.
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¢ In paragraph (b) changed the “when
you group” to “when grouping” and in
paragraph (d)(3)(i) changed “It can
cause you to lose” to “It can cause the
loss of”.

¢ In paragraph (d)(2) changed
“respond” to “‘responded”.

514.270-6 Guidelines for using the
weight factors method.

e In paragraph (a) changed “you have”
to “there are”.

e In paragraph (d) changed “You may
reduce estimated quantities” to
“Estimated quantities may be reduced”.

e In paragraph (e) deleted the “you” in
the first sentence.

514.270-7 Guidelines for using the
price list method.

e In paragraph (a) changed “you need
to make” to “making”.

e In paragraph (b) changed “When you
use”’ to “using”.

e In paragraph (c) changed “You may
develop price lists” to “Price lists may
be developed”.

¢ In paragraph (d) changed “you use”
to “the contracting officer uses” and
changed “You may provide” to “This
information may be provided”.

¢ In paragraph (e) changed “You may
use prices” to “Prices may be used”.

¢ In paragraph (h) changed “If you
cannot estimate the Government’s
needs” to “If the Government’s needs
cannot be estimated”.

e In paragraph (i)(6) changed “If you
provide” to “If providing”.

e In paragraph (i)(8) deleted the
sentence in its entirety and replaced it
with “When the solicitation further
groups united prices by trade or
business category, multiple percentages
may be required”.

514.407-3 Other mistakes disclosed
before award.

e Deleted paragraph (b) because it is
redundant with FAR 14.407-3(f).

e Renumbered old paragraphs (1) and
(2) as paragraphs (a) and (b),
respectively.

514.407—4 Mistakes after award.

¢ Added “‘are required to” and
changed “your” to “the contracting
officer’s”.

552.214-70 “All or None” Bids.

¢ In paragraph (a) deleted the first part
of the sentence so it now to begins with
“The Government . ...”

e Deleted Alternate I in its entirety to
match the changes.

e Changed all occurrences of the word
“offer” to “bid”.

552.214-71 Progressive Awards and
Monthly Quantity Allocations.

¢ Changed all occurrences of the
words “offeror”, “offer” or “offering” to
“bidder”, “bid”, or bidding.

552.214-72 Bid Sample
Requirements.

e Deleted “NOTE: (1)” because it is
redundant.

Discussion of Comments

A proposed rule for the regulatory
portion of the GSAM was published in
the Federal Register at 73 FR 60225 on
October 10, 2008. The public comment
period for GSAR Part 514 closed on
December 9, 2008, and four (4)
comments were received. A discussion
of these comments is provided below:

Comment 1:514.201-2.

“(See FAR 52.232-25)" has been
added to the subsection. However, that
is only one of three Prompt Payment
clauses. Recommend all three clauses be
referenced as historically construction
has been procured with sealed bidding.
While that has changed in the last
decade, all three clauses should still be
referenced: “(See FAR 52.232-25,
52.232-26, or 52.232-27, as
applicable)”.

Response:

Concur. All three Prompt Payment
clauses have been added.

Comment 2: 514.202-5.

Recommend deleting this section. It
merely states the clause in the FAR is
sufficient. It does not add any value. If
the information is already in the FAR,
no further information needs to be
identified in the GSAR.

Response:

Non-concur; 514.202-5 amplifies the
information, or rather points the reader
to the information in the FAR.

Comment 3:514.270-2.

The new paragraph (a)(4) already
exists, verbatim, as part of paragraph
(a)(3). As the proposed paragraph (a)(4)
is related to the information in
paragraph (a)(3), recommend leaving it
in paragraph (a)(3), but reformatting the
sentence to make it clear it is part of
(a)(3). In the current GSAR, it has been
dropped down a line.

Response:

Non-concur. Items (a)(3) and (a)(4) are
different enough that they can be listed
as two different items in the list of
series.

Comment 4:514.270-3.

Recommend adding a clause or
provision as a consistent method for
providing the notification required in
the solicitation. Revise as, “Insert a
clause substantially the same as the
clause at 552.214—XX, Evaluation for
Aggregate Award, in solicitations that
will include aggregate line items for
award.”

Response:

Non-concur. The team believes that
FAR 52.214-22, Evaluation of Bids for
Multiple Awards, provides equivalent
coverage.

This is not a significant regulatory
action and, therefore, was not subject to

review under Section 6(b) of Executive
Order 12866, Regulatory Planning and
Review, dated September 30, 1993. This
rule is not a major rule under 5 U.S.C.
804.

B. Regulatory Flexibility Act

The General Services Administration
does not expect this final rule to have
a significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because the revisions are not considered
substantive. The revisions only update
and reorganize existing coverage. This is
not a significant change. Therefore, a
Regulatory Flexibility Analysis was not
performed. In accordance with 5 U.S.C.
610, the proposed rule requested
comments from small entities
concerning this assessment, and no
comments were received.

C. Paperwork Reduction Act

The Paperwork Reduction Act
applies; however, these changes to the
GSAR do not impose additional
information collection requirements to
the paperwork burden previously
approved under OMB Control Number
3090-0027.

List of Subjects in 48 CFR Parts 501,
514, and 552

Government procurement.

Dated: August 31, 2009.
David A. Drabkin,
Senior Procurement Executive, Office of
Acquisition Policy, General Services
Administration.
m Therefore, GSA amends 48 CFR parts
501, 514, and 552 as set forth below:
m 1. The authority citation for 48 CFR
parts 501, 514, and 552 continues to
read as follows:

Authority: 40 U.S.C. 121(c).

PART 501—GENERAL SERVICES
ADMINISTRATION ACQUISITION
REGULATION SYSTEM

501.106 [Amended]

m 2. Amend section 501.106 by adding
the GSAR Reference number “514.201—
17, in numerical sequence, and its
corresponding OMB Control No. “3090-
0163”.

PART 514—SEALED BIDDING

m 3. Revise section 514.201-2 to read as
follows:

514.201-2 Part I—The Schedule.

(a) When using Standard Form 33,
Solicitation, Offer and Award, include
the following cautionary notice:
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“Notice to Bidders—Use Item 13 of
the Standard Form 33, Solicitation,
Offer and Award, to offer prompt
payment discounts. The Prompt
Payment clause of this solicitation sets
forth payment terms. Do not insert any
statement in Item 13 that requires
payment sooner than the time stipulated
in the Prompt Payment clause (See FAR
52.232-25, 52.232-26, or 52.232-27, as
applicable). EXAMPLE: If you insert
“NET 20” in Item 13, GSA will reject
your bid as nonresponsive because the
entry contradicts the 30 day payment
terms specified in the Prompt Payment
clause.”

(b) When using other authorized
forms (e.g., Standard Form 1447,
Solicitation/Contract; Standard Form
1449, Solicitation/Contract/Order for
Commercial Items), include the notice
in paragraph (a) of this section. Change
the reference to the form number, form
title, and item number accordingly.

m 4. Revise section 514.201-6 to read as
follows:

514.201-6 Solicitation provisions.

When considering all or none bids,
insert the provision at 552.214-70, “All
or None” Bids, in the solicitation.

m 5. Revise section 514.201-7 to read as
follows:

514.201-7 Contract clauses.

Stock replenishment contracts. For
some stock replenishment contracts,
individual contractors may be unable to
furnish the Government’s monthly
requirements. The contracting officer
may determine that progressive awards
will be more expedient. In such cases,
insert a clause substantially the same as
the clause at 552.214-71, Progressive
Awards and Monthly Quantity
Allocations, in the solicitation and
contract.

m 6. Revise section 514.202—4 to read as
follows:

514.202-4 Bid samples.

(a) Requirements for samples in
invitations for bids. (1) When bid
samples are required, the contracting
officer shall require bidders to submit
samples produced by the manufacturer
whose products will be supplied under
the contract.

(2) The FAR limits use of bid samples
to cases where the contracting officer
cannot describe some characteristics of
a product adequately in the
specification or purchase description.
This usually applies to subjective
characteristics. The contracting officer
may determine that there is a need to
examine objective characteristics of bid
samples to determine the
responsiveness of a bid. The contracting

officer should base the determination on
past experience or other valid
considerations. In the solicitation,
separately list “Subjective
Characteristics” and “Objective
Characteristics”.

(3) A provision appears at 552.214—
72, Bid Sample Requirements. This
provision may be modified to fit the
circumstances of a procurement.

(b) Handling bid samples. (1) Samples
from accepted bids must be retained for
the period of contract performance. If
there are no outstanding claims
regarding the contract, the contracting
officer may authorize disposal of the
samples at the end of the contract term
following the bidder’s instructions.

(2) If the contracting officer
anticipates a claim regarding the
contract, the contracting officer shall
require that the bid samples be retained
until the claim is resolved.

(3) The contracting officer shall
require that samples from unsuccessful
bids be retained until award. After
award, these samples may be disposed
of following the bidder’s instructions.

m 7. Add section 514.202-5 to read as
follows:

514.202-5 Descriptive literature.

Requirements for Invitations for bids.
When using brand name or equal
purchase descriptions, the provision at
FAR 52.211-6 satisfies the requirement
for descriptive literature.

514.203 [Removed]

m 8. Remove section 514.203.

m 9. Amend section 514.270-2 by—

m a. Redesignating paragraphs (a)(4) and
(a)(5) as paragraphs (a)(5) and (a)(6),
respectively, and adding new paragraph
(a)(4); and

m b. Revising the introductory text of
paragraph (b), and paragraph (c).

m The revised and added text reads as
follows:

514.270-2 Guidelines for use.

(a] * k%

(4) Awarding the low-demand articles
in conjunction with the high-demand

articles may encourage competition.
* * * * *

(b) Before deciding to combine items
for aggregate award, the contracting
officer should consider the following

factors:
* * * * *

(c) The contracting officer should not
use an aggregate award if it will
significantly restrict the number of
eligible bidders.

m 10. Revise section 514.270-3 to read
as follows:

514.270-3 Evaluation factors for award.
The solicitation should clearly state
the basis for evaluating bids for
aggregate award, require bidders to
submit a price on each item within the
group or a percentage to be added or
subtracted from a list price, and advise
bidders that failure to submit prices as
required within a group makes a bid
ineligible for award for that group.
m 11. Amend section 514.270—4 by—
m a. Revising paragraph (a);
m b. Removing from paragraph (b) “you
group” and adding “grouping” in its
place;
m c. Removing from paragraph (d)(2)
“respond” and adding ‘‘responded” in
its place; and
m d. Removing from paragraph (d)(3)(i)
“you to lose” and adding ‘“‘the loss of”
in its place.

514.270-4 Grouping line items for
aggregate award.

(a) Supplies and services. This
subsection applies to acquisitions of
supplies and services.

* * * * *

m 12. Amend section 514.270-6 by—
m a. Removing from the introductory
text of paragraph (a) “you have” and
adding “there are” in its place;

m b. Revising the first sentence in
paragraph (d); and

m c. Removing from paragraph (e) the
word ‘“you”.

m The revised text reads as follows:

514.270-6 Guidelines for using the weight
factors method.
* * * * *

(d) Estimated quantities may be
reduced to smaller numbers by a
common denominator. * * *

* * * * *

m 13. Amend section 514.270-7 by—
m a. Revising the first sentence in
paragraph (a);

m b. Revising the introductory text of
paragraphs (b) and (c);

m c. Revising paragraph (d);

m d. Revising the second sentence of
paragraph (e); and

m e. Revising the third sentence in
paragraph (h), and paragraphs (i)(6) and
(1)(8).

m The revised text reads as follows:

514.270-7 Guidelines for using the price
list method.

(a) General. The price list method
helps avoid unbalanced bidding when
making aggregate awards, but lack
accurate estimates of anticipated
quantities. * * *

(b) Solicitation requirements. When
using the price list method, in the
solicitation:

* * * * *
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(c) Developing list prices. Price lists
may be developed using one or more of
the following sources:

* * * * *

(d) First time use for an item or
service. The first time the contracting
officer uses list prices for an item or
service, give prospective bidders an
opportunity to review the proposed list.
Also provide information on how GSA
will use the list prices. This information
may be provided in a draft solicitation.

(e) * * *. Prices may be used from
previous awards made using the weight
factors method to develop price lists.

* * * * *

(h) * * *. If the Government’s needs
cannot be estimated, the solicitation
may include past orders. * * *

(i) * % %

(6) If providing quantity estimates,
state that the estimates are for
information only and do not constitute
guarantees or commitments to order
items under the contract.

* * * * *

(8) When the solicitation further
groups unit prices by trade or business
category, multiple percentages may be
required.

* * * * *

m 14. Revise section 514.407-3 to read
as follows:

514.407-3 Other mistakes disclosed
before award.

Delegation of authority by head of the
agency. Under FAR 14.407-3(e),
contracting directors (see 502.101) are
authorized, without power of
redelegation, to make:

(a) The determinations regarding
corrections and withdrawals under FAR
14.407-3(a), (b), and (c); and

(b) The corollary determinations not
to permit withdrawal or correction
under FAR 14.407-3(d).

m 15. Revise section 514.407—-4 to read
as follows:

514.407-4 Mistakes after award.

The contracting director and assigned
counsel are required to review and
approve the contracting officer’s
determinations under FAR 14.407—4(b)
and (c).

PART 552—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 16. Revise the section heading, date of
the provision and paragraphs (a) and (b)
of section 552.214-70; and remove
Alternate I.

m The revised text reads as follows:

552.214-70 “All or None” Bids.

* * * * *

“ALL OR NONE” BIDS (Oct 2009)

(a) The Government reserves the right to
evaluate bids and make awards on an ““all or
none”’ basis as provided below.

(b) A bid submitted on an “all or none”’ or
similar basis will be evaluated as follows:
The lowest acceptable bid exclusive of the
“all or none”” bid will be selected with
respect to each item (or group of items when
the solicitation provides for aggregate
awards) and the total cost of all items thus
determined shall be compared with the total
of the lowest acceptable “all or none” bid.
Award will be made to result in the lowest
total cost to the Government.

m 17. Amend section 552.214-71 by
revising the date of the clause,
paragraph (a)(1), the introductory text of
paragraph (a)(2), and paragraph (b) to
read as follows:

552.214-71 Progressive Awards and
Monthly Quantity Allocations.

* * * * *

PROGRESSIVE AWARDS AND MONTHLY
QUANTITY ALLOCATIONS (Oct 2009)

(a) Monthly quantity allocation.

(1) Set forth below are the Government’s
estimated annual and monthly requirements
for each stock item covered by this
solicitation. Bids shall indicate, in the spaces
provided, the monthly quantity which the
bidder is willing to furnish of any item or
group of items involving the use of the same
production facilities. In making monthly
allocations, bidders are urged to group as
many items as possible. Such groupings will
make it possible for the Government to make
fullest use of the production capabilities of
each bidder.

(2) Bidders need not limit their monthly
allocations to the Government’s estimated
monthly requirements, since additional
unanticipated needs may occur during the
period of the contract. If a bid does not
include monthly allocation quantities, it will
be deemed to offer to furnish all of the
Government’s requirements, even though
they may exceed the stated estimated
requirements.

* * * * *

(b) Progressive awards. If the low
responsive bid’s monthly quantity allocation
is less than the Government’s estimated
requirements, the Government may make
progressive awards beginning with the low
responsive bid and including each next low
responsive bid to the extent necessary to
meet the estimated requirements.

* * * * *

m 18. Amend section 552.214-72 by—
m a. Revising the date of the provision;
m b. Revising the “Note” in paragraph
(b); and

m c. Adding paragraph (e).

m Therevised and added text reads as
follows:

552.214-72 Bid Sample Requirements.

* * * * *
BID SAMPLE REQUIREMENTS (Oct 2009)
* * * * *
(b) * * *

NOTE: Bidders that propose to furnish an
item or group of items from more than one
manufacturer or production point must
submit two samples from the production of
each manufacturer or production point.

* * * * *

(e) Contracting Officer insert address.

[FR Doc. E9-22209 Filed 9-16—09; 8:45 am]
BILLING CODE 6820-61-S

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Parts 573 and 579

[Docket No. NHTSA-2008-0169; Notice 2]
RIN 2127-AK28

Early Warning Reporting Regulations

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).
ACTION: Final rule.

SUMMARY: This rule amends certain
provisions of the early warning
reporting (EWR) rule published
pursuant to the Transportation Recall
Enhancement, Accountability, and
Documentation (TREAD) Act and adds
requirements for information identifying
products involved in a recall under 49
CFR part 573 Defect and
Noncompliance Responsibility and
Reports. This rule modifies the
threshold for submitting quarterly EWR
reports for light vehicle, bus, medium-
heavy vehicle (excluding emergency
vehicles), motorcycle and trailer
manufacturers. It further requires
manufacturers submitting EWR reports
to submit product names that are
consistent from reporting quarter to
quarter and amends the definition of
“other safety campaign.” It also amends
part 573 Defect and Noncompliance
Responsibility and Reports to add
requirements that tire manufacturers
provide a range of tire identification
numbers of recalled tires and
manufacturers provide the country of
origin of a component involved in a
recall.

DATES: Effective Date: The effective date
of this final rule is October 19, 2009.

Compliance Date: Compliance by bus
manufacturers producing 100 or more
but fewer than 500 buses annually is not
required until September 13, 2010.
ADDRESSES: If you wish to petition for
reconsideration of this rule, you should
refer in your petition to the docket
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number of this document and submit
your petition to: Administrator,
National Highway Traffic Safety
Administration, 1200 New Jersey
Avenue, SE., West Building, Fourth
Floor, Washington, DC 20590. The
petition will be placed in the docket.
Anyone is able to search the electronic
form of all documents received into any
of our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (Volume 65, Number 70; Pages
19477-78).

FOR FURTHER INFORMATION CONTACT: For
non-legal issues, contact Tina Morgan,
Office of Defects Investigation, NHTSA
(phone: 202-366—0699). For legal issues,
contact Andrew DiMarsico, Office of
Chief Counsel, NHTSA (phone: 202—
366—5263). You may send mail to these
officials at National Highway Traffic
Safety Administration, 1200 New Jersey
Avenue, SE., Washington, DC 20590.
SUPPLEMENTARY INFORMATION:
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1. Introduction

In 2000, Congress enacted the
Transportation Recall Enhancement,

Accountability, and Documentation
(TREAD) Act. Public Law 106—414. Up
until the TREAD Act’s enactment,
NHTSA relied primarily on analyses of
complaints from consumers and
technical service bulletins (TSBs) from
manufacturers to identify safety defects
in motor vehicles and equipment.
Congress concluded that NHTSA did
not have access to data that may provide
an earlier warning of safety defects.
Accordingly, the TREAD Act included
requirements that NHTSA prescribe
rules requiring motor vehicle and
equipment manufacturers to submit to
NHTSA communications relating to
defective equipment, information about
foreign safety recalls and establishing
early warning reporting requirements.

Responding to the TREAD Act
requirements in 2002, NHTSA issued
rules requiring that motor vehicle and
equipment manufacturers provide
communications regarding defective
equipment, information on foreign
safety recalls and certain early warning
data. 49 CFR part 579; see 67 FR 45822;
67 FR 63295. The rules require:

e Monthly reporting of manufacturer
communications (e.g., notices to
distributors or vehicle owners, customer
satisfaction campaign letters, etc.)
concerning defective equipment or
repair or replacement of equipment;

e Reporting (within five days of a
determination to take such an action) of
information concerning foreign safety
recalls and other safety campaigns in
foreign countries; and

e Quarterly reporting of early warning
information: production information;
information on incidents involving
death or injury; aggregate data on
property damage claims, consumer
complaints, warranty claims, and field
reports; and copies of field reports
(other than dealer reports) involving
specified vehicle components, a fire, or
a rollover.

We use the term “Early Warning
Reporting” (EWR) here to apply to the
requirements in the third category
above, which are found at 49 CFR part
579, subpart C. As described more fully
in the Background section, below, the
requirements vary somewhat depending
on the nature of the reporting entity
(motor vehicle manufacturers, child
restraint system manufacturers, tire
manufacturers, and other equipment
manufacturers) and the annual
production of the entity. All of the EWR
information NHTSA receives is stored
in a database called ARTEMIS (which
stands for Advanced Retrieval, Tire,
Equipment, and Motor Vehicle
Information System), which also
contains additional information (e.g.,
recall details and complaints filed

directly by consumers) related to defects
and investigations.

The Early Warning Division of the
Office of Defects Investigation (ODI)
reviews and analyzes a huge volume of
manufacturer early warning data and
documents. Using its traditional sources
of information, such as complaints from
vehicle owner questionnaires (VOQs)
and manufacturers’ own
communications, and the additional
information provided by EWR
submissions, ODI investigates potential
safety defects. These investigations
often result in recalls. In 2008, for
example, manufacturers recalled more
than 8 million vehicles for defective
conditions. The majority of the vehicles
recalled were from recalls prompted by
ODI investigations.

The TREAD Act requires that NHTSA
periodically review its EWR rules. 49
U.S.C. 30166(m)(5). In previous EWR
rulemakings, the agency indicated that
we would begin a review of the EWR
rule after two full years of reporting
experience. See 67 FR 45822 (July 10,
2002) and 69 FR 3292 (January 23,
2004). When two full years of reporting
concluded in 2006, NHTSA began its
review of the EWR rule.

NHTSA evaluated the EWR rule in
two phases. NHTSA completed phase
one in 2007 and, after notice and
comment, published a final rule on May
29, 2007. 72 FR 29435. The May 2007
final rule made three changes to the
EWR rule. First, the agency eliminated
the requirement to produce hard copies
of a subset of field reports known as
“product evaluation reports.” See 72 FR
29435, 29443. Second, the rule amended
the definition of ““fire” to more
accurately capture fire related events.
Id. Last, the agency limited the time that
manufacturers must update missing
vehicle identification number (VIN)/tire
identification number (TIN) or a
component in death or injury incidents
to a period of no more than one year
after NHTSA receives the initial report.
72 FR 29444.

On December 5, 2008, the agency
issued a notice of proposed rulemaking
containing the second part of our
evaluation of the EWR rule. This final
rule amends the EWR rule based upon
that evaluation.

II. Summary of the Final Rule

The early warning reporting rule
requires that certain manufacturers of
motor vehicles and motor vehicle
equipment submit information to
NHTSA that could assist in the
identification of safety-related defects.
49 CFR part 579, subpart C. The amount
and frequency of reporting required of a
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manufacturer is dependent upon its
annual production volume.

Manufacturers of light vehicles,
motorcycles, or trailers producing 500
or more units per year must submit
quarterly reports. Manufacturers of light
vehicles, motorcycles or trailers
producing fewer than 500 units
annually do not submit quarterly
reports. Instead these smaller
manufacturers are required to report to
NHTSA when they receive a claim or
notice identifying an incident that
involves a death. 49 CFR 579.27.

Today’s final rule raises the EWR
quarterly reporting threshold for light
vehicle manufacturers, motorcycle
manufacturers and trailer manufacturers
from 500 or more units to 5,000 or more
units per year. Light vehicle, motorcycle
and trailer manufacturers producing
fewer than 5,000 units per year will now
have to submit only information related
to incidents involving fatalities.

Prior to today’s rule, the EWR
regulation required that medium-heavy
vehicle and bus manufacturers
producing 500 or more units per year
submit EWR reports. Manufacturers
whose production volume is below this
threshold are required to submit
information only on incidents involving
a fatality. With two exceptions, today’s
final rule raises the EWR quarterly
reporting threshold to an annual
production of 5,000 or more vehicles.
However, manufacturers of emergency
vehicles producing 500 or more units
per year must still file quarterly reports.
For buses, the threshold is reduced to
100 or more buses produced annually.

Today’s final rule also adds a new
requirement requiring vehicle and
equipment manufacturers to provide
consistent naming conventions for their
products from quarter to quarter.

Last, today’s final rule amends two
subsections of 49 CFR 573.6 to add
language stating that tire manufacturers’
recall reports include the tire
identification number (TIN) of all tires
within the scope of a recall and that all
Part 573 Defect or Noncompliance
Information Reports identify a recalled
component’s country of origin.
Specifically, we are amending 49 CFR
573.6(c)(2)(iii) to require a range of TINs
and 573.6(c)(2)(iv) to identify the
recalled component’s country of origin.

III. Background

A. The Early Warning Reporting Rule

On July 10, 2002, NHTSA published
a rule implementing the early warning
reporting provisions of the TREAD Act.
67 FR 45822. This EWR regulation
divides manufacturers of motor vehicles
and motor vehicle equipment into two

groups with different reporting
responsibilities. The first group consists
of (a) larger vehicle manufacturers
(manufacturers of 500 or more vehicles
annually) producing light vehicles,
medium-heavy vehicles and buses,
trailers and/or motorcycles; (b) tire
manufacturers producing over a certain
number per tire line; and (c) all
manufacturers of child restraints. The
first group must submit comprehensive
reports every calendar quarter. 49 CFR
579.21-26. The second group consists of
smaller vehicle manufacturers (e.g.,
manufacturers of fewer than 500
vehicles annually) and all motor vehicle
equipment manufacturers other than
those in the first group. The second
group has limited reporting
responsibility. 49 CFR 579.27.

Manufacturers in the first group must
submit comprehensive quarterly reports
for each make and model for the
calendar year of the report and nine
previous model years. Tire and child
restraint manufacturers must transmit
comprehensive reports for the calendar
year of the report and four previous
production years. Each report is
subdivided so that the information on
each make and model is provided by
specified vehicle systems and
components. The vehicle systems or
components involved vary depending
upon the type of vehicle or equipment
manufactured.?

In general (not all of these
requirements apply to manufacturers of
child restraints or tires), manufacturers
that submit comprehensive reports must
report information on:

1For instance, light vehicle manufacturers must
provide reports on twenty vehicle components or
systems: steering, suspension, service brake,
parking brake, engine and engine cooling system,
fuel system, power train, electrical system, exterior
lighting, visibility, air bags, seat belts, structure,
latch, vehicle speed control, tires, wheels, seats, fire
and rollover.

In addition to the systems and components
reported by light vehicle manufacturers, medium-
heavy vehicle and bus manufactures must report on
the following systems or components: service brake
system air, fuel system diesel, fuel system other and
trailer hitch.

Motorcycle manufacturers report on thirteen
systems or components: steering, suspension,
service brake system, engine and engine cooling
system, fuel system, power train, electrical, exterior
lighting, structure, vehicle speed control, tires,
wheels and fire.

Trailer manufacturers report on twelve systems or
components: suspension, service brake system-
hydraulic, service brake system-air, parking brake,
electrical system, exterior lighting, structure, latch,
tires, wheels, trailer hitch and fire.

Child restraint and tire manufacturers report on
fewer systems or components for the calendar year
of the report and four previous model years. Child
restraint manufacturers must report on four systems
or components: buckle and restraint harness, seat
shell, handle and base. Tire manufacturers must
report on four systems or components: tread,
sidewall, bead and other.

e Production (the cumulative total of
vehicles or items of equipment
manufactured in the year).

¢ Incidents involving death or injury
based on claims and notices received by
the manufacturer.

e Claims relating to property damage
received by the manufacturer.

e Warranty claims paid by the
manufacturer pursuant to a warranty
program (in the tire industry these are
warranty adjustment claims).

¢ Consumer complaints (a
communication by a consumer to the
manufacturer that expresses
dissatisfaction with the manufacturer’s
product or performance of its product or
an alleged defect).

e Field reports (a report prepared by
an employee or representative of the
manufacturer concerning the failure,
malfunction, lack of durability or other
performance problem of a motor vehicle
or item of motor vehicle equipment).

The reporting information on property
damage claims, warranty claims,
consumer complaints and field reports
is in the form of numerical tallies, by
specified system and component. These
data are referred to as aggregate data.
Reports on deaths or injuries contain
specified data elements. In addition,
manufacturers that submit
comprehensive reports, other than tire
manufacturers, are required to submit
copies of non-dealer field reports.

In contrast to the comprehensive
quarterly reports required of the first
group, the second group does not have
to provide quarterly reports. These
manufacturers must only submit death
incident information when they receive
a claim or notice of a fatality.

B. Defect and Noncompliance
Information Reports

Pursuant to 49 U.S.C. 30118 and
30119, a manufacturer is required to
notify the Secretary if the manufacturer
determines that a motor vehicle or item
of motor vehicle equipment contains a
defect related to motor vehicle safety or
does not comply with an applicable
motor vehicle safety standard. 49 CFR
part 573 Defect and Noncompliance
Responsibility and Reports details the
information required to be reported to
NHTSA when a manufacturer
determines that a defect or
noncompliance with a Federal Motor
Vehicle Safety Standard exists in a
motor vehicle or item of motor vehicle
equipment.

Section 573.6 specifies the
information that manufacturers are
required to submit to the agency. An
important element of the notice to
NHTSA is the identification of the
component containing the defect or
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noncompliance. Section 573.6(c)(2)(iii)
requires manufacturers to identify items
of motor vehicle equipment by the
component’s generic name (tires, child
seating system, axles, etc.), part number,
size and function if applicable, the
inclusive dates (month and year) of
manufacturer if available and any other
necessary information describing the
items. Section 573.6(c)(2)(iv) requires
manufacturers to identify the
manufacturer of the component that
contains the defect or noncompliance if
the component was manufactured by a
manufacturer different from the
reporting manufacturer. In such a case,
the reporting manufacturer must
identify the component and the
component’s manufacturer by name,
business address, and business
telephone number.

C. Summary of the Proposed Rule

The December 5, 2008 NPRM
proposed to raise the EWR quarterly
reporting threshold for light vehicle
manufacturers and trailer manufacturers
from 500 to 5,000 or more vehicles per
year. Those light vehicle and trailer
manufacturers producing fewer than
5,000 units per year would submit
information on incidents involving a
death under section 579.27. We also
proposed to eliminate the reporting
threshold for bus manufacturers, which
would require all bus manufacturers to
provide comprehensive quarterly EWR
reports. The proposal left the quarterly
reporting threshold for medium-heavy
vehicle manufacturers and motorcycles
unchanged at 500 or more vehicles per

ear.

The NPRM also responded to the
National Truck Equipment Association’s
(NTEA) petition for rulemaking. NTEA
petitioned the agency to undertake a
rulemaking to raise the threshold for all
vehicle manufacturers from 500 to 5,000
units per year or, alternatively, sought to
exempt final stage manufacturers from
quarterly EWR reporting. The agency
did not propose amendments as
requested by NTEA, but requested
comments on our decision to keep the
threshold for quarterly EWR reports for
medium-heavy vehicle manufacturers
unchanged.

The agency proposed to add new
provisions requiring vehicle and
equipment manufacturers to use
consistent quarter to quarter product
naming conventions or provide NHTSA
with timely notice of any changes, and
to require light vehicle manufacturers to
include the vehicle type in the aggregate
portion of their quarterly EWR reports.

Additionally, we proposed to add
electronic stability control as a
component to the light vehicle reporting

category and require that manufacturers
specify fuel and/or propulsion systems
when providing model designations to
capture new technologies in the light
vehicle market.

Finally, we proposed to amend two
subsections of section 573.6.
Specifically, we proposed to amend
573.6(c)(2)(iii) to require tire
manufacturers to report tire
identification numbers (TINs) of
recalled tires and 573.6(c)(2)(iv) to
require manufacturers to identify the
country of origin of a recalled
component that is the subject of a recall.
We also proposed to add language to
section 573.9 to facilitate the
submission of reports affected by the
proposal to require TINSs.

D. Overview of Public Comments to the
Proposed Rule

We received comments from several
sources in response to the NPRM. Motor
vehicle manufacturers and associated
trade organizations commenting
included the Alliance of Automobile
Manufacturers (Alliance), Association of
International Automobile Manufacturers
(AIAM), Ford Motor Company (Ford),
Truck Trailer Manufacturers
Association (TTMA), Jayco, Inc. (Jayco),
Big-Tex Trailer Manufacturing (Big-
Tex), PJ Trailer Manufacturing (PJ
Trailer), Motor & Equipment
Manufacturers Association (MEMA),
National Truck Equipment Associated
(NTEA), Rubber Manufacturers
Association (RMA), Recreation Vehicle
Industry Association (RVIA), National
Association of Trailer Manufacturers
(NATM), National Marine
Manufacturers Association (NMMA),
and Carry-On Trailer Corporation
(Carry-On). In general, the industry
commenters supported the proposals to
raise the reporting threshold for light
vehicle manufacturers and trailer
manufacturers. Some commenters
requested a subset of their vehicle
population, based upon either
geography or size of their subsidiaries,
be exempted from the light vehicle
reporting category.

Some individual trailer manufacturers
objected to raising the threshold from
500 units to 5,000 units annually. These
manufacturers stated that by raising the
threshold to 5,000 units per year would
prevent the agency from receiving
information from manufacturers of the
heaviest, and, in their view, more
dangerous trailers.

NTEA opposed the agency’s decision
to not raise the threshold for medium-
heavy vehicles and buses. It stated that
the burden on its members that are
small multi-stage or final-stage vehicle
manufacturers to collect and report

EWR information outweighs any safety
benefits.

The Small Business Administration
(SBA) submitted comments supporting
the NPRM, but requested NHTSA
reconsider raising the reporting
threshold for buses, medium-heavy
vehicles and motorcycles to 5,000 units
per year to determine whether the
burden reduction would be appropriate
for these categories as well.

Most commenters acknowledged the
problems associated with inconsistent
model names, but opposed the addition
of a category to the EWR reporting
template indicating if a model was a
new (“n”’) model or current model, (“h”
for historical). These commenters
suggested keeping a requirement for
consistent model naming, but not
adding the “n” or an “h” in the EWR
reporting template.

Light vehicle industry commenters
objected to the proposals to add new
codes for electronic stability control
(ESC) and fuel or propulsion systems
because the changes to their data
collection system and reporting
templates would be costly and overly
burdensome. These commenters
requested that the agency hold a public
meeting to review these proposed
changes to the EWR reporting templates
followed by an additional comment
period.

Commenters addressing the proposed
amendments to part 573 did not object
to requiring tire manufacturers to
submit TINs for recalled tires. On the
proposal to add a country of origin
reporting requirement, MEMA and the
Alliance requested that the proposed
country of origin requirement be
changed such that the information
would be provided at a time later than
the initial report if that information was
not available at the time. TTMA
objected to the proposal and said
reporting country of origin information,
among other things, would be overly
burdensome since motor vehicles are
comprised of hundreds of parts from
many vendors that may reside in the
U.S., but whose manufacturing facilities
may be overseas.

We also received comments from
Safety Research & Strategies, Inc. (SRS)
and Vehicle Services Consulting, Inc.
(VSCI). While SRS did not oppose the
proposed amendments in the NPRM
related to Part 573, it commented that
NHTSA should amend its process for
tire recalls. VSCI recommended that the
agency increase the threshold for EWR
quarterly reports for motorcycles to
2,500 units, as a compromise between
the burden on smaller motorcycle
manufacturers and the potential safety
benefit from motorcycle EWR data.
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E. Differences Between the Proposed
Rule and the Final Rule

Today’s final rule differs from the
proposed rule in several respects. First,
after review of the comments and
further consideration, we have decided
to raise or amend the thresholds for
medium-heavy vehicles and buses and
motorcycles. The NPRM proposed to
keep the quarterly reporting threshold
for medium-heavy vehicles and
motorcycles at 500 or more vehicles per
year and eliminate the threshold for
buses. As explained below, the final
rule raises the threshold for quarterly
EWR reports on most classes of
medium-heavy vehicles from 500 or
more vehicles to 5,000 or more vehicles
annually, with two exceptions. These
exceptions are for emergency vehicles
and buses. For emergency vehicles, the
threshold remains unchanged at 500 or
more vehicles per year. For buses, the
final rule sets a threshold of 100 or more
buses per year. In addition, the final
rule raises the quarterly reporting
threshold for motorcycles from 500 or
more units to 5,000 or more units per

ear.

NHTSA has decided not to adopt at
this time the proposals to change the
light vehicle reporting template. Those
proposals sought to require light vehicle
manufacturers to include the vehicle
type in the aggregate portion of their
quarterly EWR reports, report on use of
electronic stability control in light
vehicles and specify fuel and/or
propulsion systems when providing
model designations. Instead of
proceeding to issue a final rule at this
time, we have decided to issue a
separate NPRM on these issues in the
near future. Among other things, our
December 2008 NPRM did not include
a proposed template or definitions for
the types of fuel and/or propulsion
systems. We believe that an additional
round of comments on the proposed
template and fuel and/or propulsion
system definitions will permit more
meaningful comments and
consideration of the proposed template
and definitions.

IV. Discussion

A. Statutory Background of Early
Warning and Notification Requirements

Under the early warning reporting
provisions of the TREAD Act, NHTSA is
required to issue a rule establishing
reporting requirements for
manufacturers of motor vehicles and
motor vehicle equipment to enhance the
agency’s ability to carry out the
provisions of Chapter 301 of Title 49,
United States Code, which is commonly
referred to as the National Traffic and

Motor Vehicle Safety Act, as amended
and recodified (Safety Act). 49 U.S.C.
30166(m)(1), (2). Under one subsection
of the early warning provisions, NHTSA
is to require reports of information in
the manufacturers’ possession to the
extent that such information may assist
in the identification of safety-related
defects and which concern, inter alia,
data on claims for deaths and aggregate
statistical data on property damage. 49
U.S.C. 30166(m)(3)(A)(i); see also 49
U.S.C. 30166(m)(3)(C). Another
subsection authorizes the agency to
require manufacturers to report
information that may assist in the
identification of safety defects. 49 U.S.C.
30166(m)(3)(B). Specifically, the
Secretary may, to the extent that such
information may assist in the
identification of safety-related defects in
motor vehicles and motor vehicle
equipment in the United States, require
manufacturers of motor vehicles or
motor vehicle equipment to report,
periodically or upon request of the
Secretary, such information as the
Secretary may request. This subsection
conveys substantial authority and
discretion to the agency. Most EWR
data, with the exception of information
on deaths and property damage claims,
is reported under regulations authorized
by this provision.

The agency’s discretion is not
unfettered. Under 49 U.S.C.
30166(m)(4)(D), the Secretary shall not
impose requirements unduly
burdensome to a manufacturer of a
motor vehicle or motor vehicle
equipment, taking into account the
manufacturer’s cost of complying with
such requirements and the Secretary’s
ability to use the information sought in
a meaningful manner to assist in the
identification of defects related to motor
vehicle safety.

The Safety Act also requires
manufacturers of motor vehicles or
items of motor vehicle equipment to
notify NHTSA and owners and
purchasers of the vehicle or equipment
if the manufacturer determines that a
motor vehicle or item of motor vehicle
equipment contains a defect related to
motor vehicle safety or does not comply
with an applicable motor vehicle safety
standard. 49 U.S.C. 30118(b) & (c).
Manufacturers must provide notification
pursuant to the procedures set forth in
section 30119 of the Safety Act. Section
30119 sets forth the contents of the
notification, which includes a clear
description of the defect or
noncompliance, the timing of the
notification, means of providing
notification and when a second
notification is required. 49 U.S.C.
30119. Subsection (a) of section 30119

confers considerable authority and
discretion to NHTSA, by rulemaking, to
require additional information in
manufacturers’ notifications. See 49
U.S.C. 30119(a)(7).

B. Matters Considered in Setting
Thresholds for Early Warning Reporting

As part of our evaluation of the
reporting thresholds for comprehensive
reporting under the EWR rule and in
this rulemaking, the agency is
endeavoring to ensure that it collects a
body of information that may assist in
the identification of defects related to
motor vehicle safety in motor vehicles
and motor vehicle equipment. We are
also considering the burden on
manufacturers. In view of our authority,
stated in the statute in broad terms, to
require reporting of information to the
extent that such information may assist
in the identification of defects related to
motor vehicle safety, we do not believe
that it is necessary or appropriate to
identify a prescriptive list of factors for
delineating a reporting threshold.
Nonetheless, based on our experience,
the following considerations, among
other things, have been identified as
relevant to evaluating whether EWR
information assists or would assist in
the identification of safety-related
defects:

e The number of manufacturers of a
particular class of vehicles or
equipment.

e The proportion of reporting
manufacturers in a particular class of
vehicles or equipment.

e The number of vehicles or
equipment items at issue.

e Whether the vehicles carry large
numbers of people.

o The safety risks attendant to a
particular class of motor vehicles.

e The nature/amount of EWR data the
manufacturers have reported or would
report.

e Whether the EWR data have been
useful or are likely to be useful in
opening investigations into potential
safety related defects and whether those
investigations have resulted or may
result in recalls.

e The effect that reduction and/or
addition of EWR data would have on the
quantity and quality of the data and
ODI’s ability to identify possible safety-
related defects.

e ODI’s ability to monitor a group of
vehicles and identify possible defects
without EWR data.

e The burden on manufacturers.

¢ The burden on NHTSA.

We did not receive any comments
addressing the appropriateness of these
considerations, which were listed in the
NPRM. Accordingly, we conclude that,



Federal Register/Vol. 74,

No. 179/ Thursday, September 17, 2009/Rules and Regulations

47745

as appropriate, these matters may be
considered in delineating a reporting

threshold.

The general approach of the EWR
program is to collect very large amounts
of data on a wide range and volume of
vehicles and, to a lesser degree,
equipment, and then systematically
review the data, with the goal of
identifying potential safety problems
that may be revealed by examining the
data. These data along with other
information collected by and available
to the agency are considered in deciding
whether to open investigations.

After conducting extensive reviews of
the EWR data over the last several years,
NHTSA has determined that today’s
final rule will reduce overall the
number of manufacturers that must
provide comprehensive EWR
submissions. The amount and
usefulness of data that will no longer be
required to be submitted will not be
significant to NHTSA in assisting in the
identification of safety related defects.

C. Light Vehicles

The current EWR regulation requires
light vehicle manufacturers producing
500 or more vehicles per year to provide
quarterly EWR reports to NHTSA. 49
CFR 579.21. Light vehicle
manufacturers producing fewer than
500 vehicles are not required to provide
quarterly reports, but must provide
information related to a claim or notice
alleging a death received by the
manufacturer. 49 CFR 579.27.

The NPRM proposed amending 49
CFR 579.21 to raise the reporting
threshold for light vehicle
manufacturers from 500 to 5,000 or
more vehicles produced per year. Under
this approach, light vehicle
manufacturers annually producing
fewer than 5,000 vehicles would not
provide quarterly reports containing
comprehensive data, but would be
required, under 49 CFR 579.27, to
provide information related to a claim
or notice alleging a death received by
the manufacturer.

Our proposal to raise the light vehicle
threshold was based in large part on our
experience in collecting, reviewing and
analyzing over four (4) years of EWR
data. As we explained in the NPRM, the
light vehicle EWR reporting sector
consists of 62 manufacturers that submit
an immense amount of EWR data to
NHTSA every quarter. In the third
quarter of 2008 alone, light vehicle
manufacturers submitted EWR data with
2,700 property damage claims, 10.2
million warranty claims, 770,000
consumer complaints and 390,000 field

reports 2 based on 168 million light
vehicles. Light vehicle manufacturers
submitted approximately 20,000 copies
of field reports detailed in the third
quarter of 2008 and information on
approximately 1,200 death and injury
incidents.

Larger volume light vehicle
manufacturers submit the overall
majority of the EWR data in this
reporting category. Conversely,
manufacturers of 5,000 or fewer light
vehicles do not submit much EWR
information. It is common for these
smaller volume manufacturers to submit
zero (0) or (1) complaint, claim or field
report for a specific model and model
year. This limited amount of EWR data
from the relatively smaller light vehicle
manufacturers is of little, if any,
assistance to ODI in detecting potential
safety-related defects.

As noted in the NPRM, NHTSA
employs several analytical methods to
identify potential concerns. The agency
uses statistical methodologies to
discover outliers or trends, conducts
manual reviews and analyses of EWR
data, and evaluates other information,
such as Vehicle Owner Questionnaires
(VOQs), when evaluating EWR data.
Review of EWR submissions from
smaller volume light vehicle
manufacturers has not been productive
in identifying possible safety-related
defects in light vehicles.

Manufacturers producing 5,000 or
more vehicles per year have filed almost
all of the safety recalls initiated in the
last five (5) years. Between January 2003
and January 2008, there were a total of
646 light vehicle recalls. Ninety-three
percent of these recalls involved
manufacturers annually producing
5,000 or more vehicles. More
significantly, none of the EWR data
submitted by light vehicle
manufacturers producing fewer than
5,000 vehicles per year has prompted an
investigation leading to a recall. In fact,
all of the ODI light vehicle
investigations prompted by EWR data
involved vehicles from manufacturers
annually producing 5,000 or more light

2 A field report is defined as a communication in
writing, including communications in electronic
form, from an employee or representative of a
manufacturer of motor vehicles or motor vehicle
equipment, a dealer or authorized service facility of
such manufacturer, or an entity known to the
manufacturer as owning or operating a fleet, to the
manufacturer regarding the failure, malfunction,
lack of durability, or other performance problem of
a motor vehicle or motor vehicle equipment, or any
part thereof, produced for sale by that manufacturer
and transported beyond the direct control of the
manufacturer, regardless of whether verified or
assessed to be lacking in merit, but does not include
any document covered by the attorney-client
privilege or the work product exclusion. See 49 CFR
579.4.

vehicles.? Moreover, in that same time
period, only two recalls pertaining to
manufacturers producing fewer than
5,000 light vehicles per year were
influenced by ODI.4

Ford, the Alliance, AIAM, NTEA,
SBA and VSCI all supported amending
49 CFR 579.21 to raise the light vehicle
reporting threshold from 500 to 5,000 or
more vehicles produced per year. We
did not receive any comments opposing
the proposal.

Accordingly, we are adopting the
amendment as proposed. Even though
32 light vehicle manufacturers will no
longer submit quarterly EWR data,
NHTSA’s ability to monitor vehicles
made by these small volume
manufacturers for potential safety
concerns will remain intact. Small
volume manufacturers will still be
required to report fatality information
pursuant to 49 CFR 579.27. NHTSA will
also continue to receive the traditional
screening information on these vehicles,
such as VOQs and TSBs.

The Alliance and VSCI requested that
small-volume subsidiaries of light
vehicle manufacturers, i.e., subsidiaries
producing fewer than 5,000 vehicles,
report as independent, small-volume
manufacturers. The Alliance contends
that EWR data from small-volume
subsidiaries is not likely to lead to a
defect investigation or recall. Both the
Alliance and VSCI assert that requiring
small-volume subsidiaries to report
places a disproportionate burden on
these entities that report independently
from their larger parent when compared
to independent small vehicle
manufacturers. In addition, the Alliance
and VSCI claim EWR data from these
small subsidiaries produce no safety
benefit. While the Alliance requested
that small-volume subsidiaries be
excluded from quarterly EWR reporting,
VSCI recommended that small-volume
subsidiaries submit quarterly reports if
there is a “sponsorship relationship”
between the two manufacturers.>

3 Since the first quarter of EWR reporting, EWR
light vehicle data have assisted or prompted 80 ODI
investigations into potential safety defects in light
vehicles, with the aggregate data or field reports
(non-dealer) data sets most often providing the
more useful information. Overall, these
investigations led to 35 recalls involving more than
18 million units.

4 These two recalls were NHTSA Recall No. 04V-
589 and 06V-075, which involved vehicles about
which ODI had information other than EWR data
to prompt its investigations.

5 VSCI recommends that “sponsorship
relationship” be defined as:

A relationship between two manufacturers such
that one vehicle manufacturer is deemed to be a
sponsor and thus a manufacturer of a vehicle
assembled by a second manufacturer because the
first manufacturer has a substantial role in the

Continued
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We decline to adopt the Alliance’s
and VSCI’s recommendations to exempt
small-volume subsidiaries from filing
quarterly EWR reports. We believe that
data concerning the small-volume
subsidiaries of large manufacturers is
likely at times to produce useful
information. In addition, the
relationship between a small-volume
subsidiary and its corporate parent are
such that the subsidiary may rely on its
parent for assistance in filing EWR
reports.

Increasing globalization of the auto
industry has increased engineering,
component and design sharing as
manufacturers attempt to meet
competitive challenges. Sharing
components with their parent
corporations significantly increases the
possibility that a subsidiary may share
a potential safety concern with a parent.
For example, the Volkswagen Group D1
platform is shared with the Bentley
Continental GT and the Bentley
Continental Flying Spur and BMW
shares engines and other parts with
Rolls Royce models. In our view,
obtaining EWR data from small-volume
subsidiaries is important for spotting
potential safety concerns that may exist
in both a subsidiary and a parent.® The
agency believes that the benefit of the
EWR data provided by these small-
volume subsidiaries assists in the
identification of potential safety-related
defects and outweighs the minimal
reporting burden.

However, the Alliance and VSCI
claim that the burden to report for
small-volume subsidiaries is greater on
the parent than the costs imposed on
small independents. The Alliance also
claimed that the EWR requirements
place small-volume subsidiaries, such
as Bentley, Bugati, Lamborghini and
Rolls Royce at a competitive
disadvantage. Neither commenter,
however, submitted any support for
these assertions. Without support, these
claims are unpersuasive. Small-volume
subsidiaries often are supported by their
parents in the form of technology
sharing or other resources. Because such
support is available to small-volume

development and manufacturing process of the
second manufacturer’s vehicle. Examples of factors
that will be considered in determining the existence
of a ‘substantial role’ include: A similarity of design
between the cars produced by the two
manufacturers; a sharing of engines, transmissions,
platforms, interior systems, or production tooling;
no payment for services or assistance provided to
one manufacturer by the other; and shared import
and/or sales distribution channels.

6 Since 2004, small-volume subsidiaries
referenced in the Alliance’s comments have
conducted fifteen (15) recalls and another model of
a small-volume subsidiary was the subject of an
agency investigation.

subsidiaries, we are not persuaded that
these subsidiaries are unduly burdened
by the EWR quarterly reporting
requirement.

AIAM’s comments requested NHTSA
to exempt EWR data generated from
vehicles in U.S. territories 7 as a “logical
outgrowth” of the NPRM’s light vehicle
proposal. AIAM cited the TREAD Act
provision prohibiting NHTSA from
establishing unduly burdensome EWR
requirements and requiring the agency
to balance the costs of compliance
against the usefulness of the data. See
49 U.S.C. 30166(m)(4)(D). According to
AIAM, the cost to collect data from
territories is extremely burdensome
compared to the safety benefits of the
data.

AIAM argues that several factors
support its request for an exemption
from reporting EWR data from U.S.
territories. AIAM states there are
relatively small numbers of vehicles
sold in the U.S. territories (only one half
to one percent of U.S. vehicle sales,
according to AIAM), the amount of data
collected is small, and the burden to
collect the data is high because
manufacturers typically rely upon
manual entry to process EWR reporting
from U.S. territories. AIAM claims that
this imposes a disproportionate burden
on manufacturers in relation to the
small number of vehicles in the U.S.
territories. Moreover, AIAM asserts that
excluding U.S. territories from reporting
should not significantly affect NHTSA’s
assessment of possible defect trends,
since the vast majority of data for each
model vehicle would continue to be
reported and fatalities would still be
reported. Thus, AIAM requests that
NHTSA amend the first paragraph of
579.21 by adding: ‘“With respect to
paragraphs (a) and (c) of this section,
inclusion of data from Puerto Rico, the
Northern Mariana Islands, Guam
American Samoa, and the Virgin Islands
is not required.”

We decline to adopt AIAM’s
recommendation to exempt
manufacturers from reporting EWR data
collected in U.S. territories. First, we do
not agree that ATAM’s recommendation
is a “logical outgrowth” of our proposal
to raise the light vehicle threshold to
5,000 vehicles per year and, therefore, it
is outside the scope of NPRM. The
NPRM did not propose to create a new
exemption excluding data from a
geographic region from quarterly EWR
reports. Rather, the NPRM proposed
amending the existing threshold, which

7 AIAM cites to 49 U.S.C. 30102(a)(10), which
states: “State”” means a State of the United States,
the District of Columbia, Puerto Rico, the Northern
Mariana Islands, Guam, American Samoa and the
Virgin Islands.

is based upon whether a manufacturer’s
aggregate total of vehicles
manufactured, sold, offered for sale, or
imported in the United States reaches a
certain volume. See 67 FR 45822 (July
10, 2002). We have never proposed to
exempt data from territories from
inclusion in a light vehicle
manufacturer’s quarterly EWR report
once the manufacturer’s aggregate total
reaches the threshold. Accordingly, we
decline to adopt AIAM’s
recommendation because it is outside
the scope of the NPRM.

Even assuming that ATAM’s
recommendation was within the scope
of the NPRM, we would not adopt it. We
note that the TREAD Act amended the
Safety Act to require manufacturers to
report EWR data related to motor
vehicle safety in motor vehicles and
motor vehicle equipment in the United
States. See 49 U.S.C. 30166(m)(3)(A) &
(B). As AIAM has recognized, the Safety
Act defines a “‘state” to include Puerto
Rico, the Northern Mariana Islands,
Guam, American Samoa and the Virgin
Islands. See 49 U.S.C. 30102(a)(10).

Furthermore, we do not believe the
burden to report EWR data on vehicles
from the U.S. territories is excessive.
Under the provision authorizing the
EWR program, NHTSA cannot impose
requirements that are unduly
burdensome to a manufacturer. 49
U.S.C. 30166(m)(4)(D). When
considering whether a requirement
under the EWR regulation is unduly
burdensome, NHTSA must take into
account the manufacturer’s costs of
complying with the EWR requirements
and NHTSA'’s ability to use the
information in a meaningful manner to
assist in the identification of safety-
related defects. Id. AIAM did not submit
any cost data to support its contention
that obtaining vehicle data from the U.S.
territories is unduly burdensome. Other
than stating that its members manually
process such data, it does not explain
how the processing of this information
is burdensome. AIAM acknowledges
that the number of reportable EWR data
points from territories is negligible.
With such a small amount of EWR data
to report, the cost to submit this
information appears to be negligible.
However, because a vehicle sold in the
territories may manifest a defect found
in the same model sold elsewhere in the
United States, this information could be
useful in detecting patterns related to
the safety of that model.

Moreover, AIAM does not address the
costs of reporting specific types of EWR
data. For example, the burden to report
consumer complaints generated from
consumers in U.S. territories appears to
be small. Typically, manufacturers have



Federal Register/Vol. 74, No. 179/ Thursday, September 17, 2009/Rules and Regulations

47747

customer service centers that are
operated either by the manufacturer in-
house or outsourced to a third party.
The majority of manufacturers have
Internet websites available for consumer
comments. Consumers can contact
manufacturers by telephone or the
Internet to request information or lodge
a complaint. These points of contact are
normally networked with a
manufacturer’s data system.
Accordingly, we do not believe that the
burden to report EWR data is unduly
burdensome and AIAM offers nothing to
the contrary.8

For the foregoing reasons, we decline
to adopt the recommendations of AIAM,
the Alliance and VSCI to exempt small-
volume subsidiaries and reporting
regarding activities in U.S. territories
from EWR quarterly reporting.

D. Trailers

The EWR regulation requires trailer
manufacturers producing 500 or more
trailers per year to submit
comprehensive EWR reports to NHTSA.
49 CFR 579.24. Trailer manufacturers
annually producing fewer than 500
vehicles are not required to provide
quarterly reports to NHTSA, but must
provide information related to a claim
or notice alleging a death received by
the manufacturer. 49 CFR 579.27.

The NPRM proposed amending 49
CFR 579.24 to raise the reporting
threshold for trailer manufacturers from
its current level of 500 to 5,000 or more
trailers per year. Under this approach,
trailer manufacturers that producing
fewer than 5,000 vehicles per year
would not provide comprehensive
reports to NHTSA, but would be
required to provide fatality information
under 49 CFR 579.27.

Our proposal to amend the trailer
threshold was based on our experience
in collecting, reviewing and analyzing
EWR data over four (4) years. As we
explained in the preamble to the NPRM,
approximately 280 trailer manufacturers
currently submit a large amount of data
to NHTSA every quarter. See 73 FR
74101, 74107-08. For the third quarter
of 2008, trailer manufacturers submitted
approximately 130 property damage
claims, 50,000 warranty claims, 8,000
consumer complaints and 450 field
reports related to 15 million trailers. For
scores of trailer manufacturers currently

8 We also believe that the data collected from U.S.
territories will assist in the identification of safety-
related defects. For instance, Puerto Rico has a
population of slightly fewer than four million
people, which is more than 24 states and the
District of Columbia. Puerto Rico has over 2.6
million registered vehicles, which is more than
twenty-one (21) states. In our view, losing such a
large volume of vehicles will hinder our ability to
identify potential safety issues.

producing 500 or more vehicles, but
fewer than 5,000 vehicles, the proposed
amendment would greatly reduce their
reporting burden.®

As pointed out in the preamble to the
NPRM, NHTSA does not believe
establishing a threshold level of 5,000
trailers will meaningfully reduce EWR
trailer data. Although raising the
threshold for the trailer category to
5,000 relieves 219 trailer manufacturers
from quarterly EWR reporting, our
analysis indicates that manufacturers
producing 5,000 or more trailers
account for nearly 80% of all trailer
production volume and 70% of the EWR
aggregate trailer data. We do not believe
that the reduction in manufacturers,
production data or aggregate data will
reduce our ability to identify potential
defects. Manufacturers producing fewer
than 5,000 trailers per year generally do
not provide robust EWR data that assists
in identifying potential defects. See 73
FR 74101, 74107-08.

In the preamble to the NPRM, we
noted that quarterly EWR data from
small-volume trailer manufacturers
presented little information and is
unlikely to lead a defect investigation.
NHTSA'’s traditional screening tools,
such as fleet contacts, technical service
bulletins and VOQs have proven
effective at identifying safety concerns
in the smaller volume trailers and
leading to defect investigations. Id. The
NPRM noted that ODI influenced 421
trailer recalls from 2003 to 2008.1°

Nine (9) commenters responded to
our proposal to raise the trailer
threshold. RVIA, TTMA, NTEA, NATM,
NMMA and SBA all supported the
proposed amendment to 49 CFR 579.24.
Many of these commenters concurred
that the amended threshold would
reduce the burden of EWR reporting on
small manufacturers without any
material reduction to NHTSA’s ability to
identify potential safety-related defects.

9 Trailer manufacturers that produce fewer than
5,000 trailers annually would be required to
provide information related to a claim or notice
alleging a death received by the manufacturer. 49
CFR 579.27.

10Jayco, a manufacturer of recreational vehicles
and trailers, correctly pointed out that the statement
in the NPRM regarding the number of influenced
trailer recalls requires clarification. The NPRM
failed to explain that we were unable to determine
the production levels for a number of trailer
manufacturers conducting recalls at the time of the
recall. We could not determine an annual
production level for the manufacturer for 140
recalls. Of the remaining recalls, nearly 160 were
conducted by trailer manufacturers producing more
than 5,000 trailers per year. There were also 121
trailer recalls conducted by trailer manufacturers
producing fewer than 5,000 trailers per year. For the
121 trailer recalls conducted by trailer
manufacturers producing fewer than 5,000 trailers,
43 of those recalls were influenced by ODI.

Big Tex Trailers Manufacturing, Inc.
(Big Tex), Carry-On Trailer, Inc., and PJ
Trailers Manufacturing, Inc, all
manufacturers that annually produce
more than 5,000 trailers, submitted
comments opposing our proposal. They
argue that raising the threshold would
undermine NHTSA'’s ability to identify
safety-related defects. These
commenters assert that NHTSA’s
estimates on the number of trailer
manufacturers producing fewer than
5,000 trailers are very low. These
companies also claim and that raising
the threshold will largely eliminate
quarterly EWR reporting data for trailers
with 20,000 GVWR or more (which
allegedly pose a greater risk to safety
than trailers less than 20,000 GVWR)
even though the reporting burden is the
same for large and small manufacturers.
However, these three companies did not
submit any data to support these claims.

Big Tex claims that there are
“hundreds” of trailer manufacturers
who are not reporting—either due to
noncompliance with the EWR rule or
because they produce fewer than 500
units per year. However, Big Tex did not
submit any supporting information,
such as trailer manufacturers subject to
comprehensive EWR reporting that are
not reporting. Our information indicates
otherwise. NHTSA contacted over 2,300
trailer manufacturers, advised them of
their EWR-reporting requirements and
requested their annual production
volume. Our results indicate that trailer
manufacturers required to file EWR
reports are doing so. Even if
considerable numbers of manufacturers
are not meeting their obligations, the
comments do not address whether the
quality and quantity of EWR data
contained within the reports would
provide sufficient information to assist
in the identification of potential defects.
Smaller trailer manufacturers often have
little or no EWR data to report. Such
reporting results in product lines with
no reportable data or reports of small
numbers of incidents from quarter to
quarter that are not indicative of
meaningful trends. The data gleaned
from these reports are simply not
helpful to NHTSA.

Big-Tex also argues that raising the
threshold to 5,000 or more units per
year will eliminate EWR reporting for a
significant number of trailer
manufacturers producing trailers over
20,000 GVWR, which Big-Tex contends
pose the greatest risk to safety. Big Tex
offers no basis supporting this alleged
greater safety risk. Our experience
indicates that trailers over 20,000
GVWR or over are generally maintained
by fleets. If these trailers experience any
down time, the fleet operator will lose
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potential revenue. Thus, these fleets
have an economic incentive to regularly
maintain and inspect their trailers.
Moreover, fleet operators often
communicate directly with
manufacturers regarding maintenance
and safety. As a result, heavier trailers
do not necessarily pose a greater defect
risk than other trailer types. Our
experience with investigations of
trailers over 20,000 GVWR does not
support the premise that these trailers
pose a greater defect risk.11

Big-Tex’s claim that raising the
reporting threshold to 5,000 or more
trailers per year will cause a significant
loss of EWR data for trailers over 20,000
GVWR is incorrect. Our evaluation
shows that raising the threshold to 5,000
or more trailers annually will still result
in receiving ninety-six (96) percent of
the current production data being
submitted to NHTSA from
manufacturers producing trailers over
20,000 GVWR. Because the aggregate
data in this vehicle category has not
proven particularly useful, this
reduction will not significantly reduce
our ability to adequately identify
potential safety-related defects in
trailers over 20,000 GVWR.

Big-Tex also states that the reporting
burdens for larger trailer manufacturers
are similar to smaller manufacturers.
Big-Tex provides no data to support this
claim. NHTSA’s analysis of EWR trailer
data weighed the costs of reporting EWR
data with the agency’s ability to use it
to identify potential safety defects. Our
evaluation of trailer EWR data indicates
that data from trailer manufacturers
producing more than 5,000 trailers per
year have more depth, tend to be
consistent from quarter to quarter and
are most likely to provide assistance in
detecting defects. The same cannot be
said for EWR data from trailer
manufacturers producing fewer than
5,000 per year.

Accordingly, we are amending 49 CFR
579.22 to raise the reporting threshold
for trailer manufacturers to 5,000 or
more vehicles produced annually.

E. Buses

Medium-heavy vehicle and bus
manufacturers producing 500 or more
units per year currently submit
quarterly EWR reports to NHTSA. 49
CFR 579.22. There are approximately 20
bus manufacturers submitting quarterly
EWR reports to NHTSA. For the third
quarter of 2008, bus manufacturers

11 For example, in 2008, trailer manufacturers
conducted a total of 116 recalls, with 99 of the
recalls involving trailers less than 26,000 GVWR. Of
the 116 recalls, ODI influenced 85 recalls, with 75
of those influenced recalls involving trailers less
than 26,000 GVWR.

submitted, approximately 6 property
damage claims, 74,000 warranty claims,
1,000 consumer complaints and 2,700
field reports on 750,000 buses. They
also submitted approximately 150
copies of field reports.

The preamble to the NPRM stated that
there is a significant need to amend the
threshold level of reporting for
manufacturers of buses because buses—
whether school buses, transit buses, or
motor coaches—have unique
characteristics. These vehicles carry
more occupants than other vehicle
types, which increases safety risks on a
per-vehicle basis. Because of the
potential for multiple fatalities and
injuries from a single crash, there is
greater urgency for identifying safety
concerns at the earliest possible time.
Our NPRM noted that several recent bus
crashes reinforced the importance of
creating a special EWR status for bus
manufacturers similar to that of child
restraint manufacturers. See 73 FR
74101, 74108.

Our proposal considered factors for
different thresholds, such as the
likelihood of capturing useful data and
bus safety risks, balanced against data
submission burdens and the agency’s
costs. Our experience with recalls by
bus manufacturers producing fewer than
500 vehicles per year reinforced the
need to expand early warning reporting.
Further, the safety risk presented by bus
defects outweighs the costs of start-up
and on-going reporting of EWR data. Id.

NTEA and SBA both commented on
our proposal to eliminate the reporting
threshold for manufacturers of buses.
Both opposed the proposal. We did not
receive any comments from
manufacturers of buses. SBA noted that
NHTSA'’s reference to bus crashes does
not address whether EWR reporting
would have prevented those crashes. It
recommended that NHTSA reassess
changing the EWR bus reporting
threshold, and determine whether the
burden reduction analysis stated for the
light vehicle and trailer categories
would be appropriate for buses. NTEA
recognized the greater safety concern for
buses, but urged NHTSA to revise its
proposal to include a low, small-volume
threshold. NTEA asserts that NHTSA’s
proposal is too broad, creating large
burdens for small manufacturers and
capturing manufacturers not intended to
report under the EWR rule as bus
manufacturers. Specifically, NTEA
argues that a company building one bus
would be required to file quarterly
reports, which would be a significant
burden. Furthermore, NTEA states that
the agency’s definition of a bus (a motor
vehicle with motive power, except a
trailer, designed for carrying more than

10 persons, see 49 CFR 579.4(b)) is so
broad that the proposal would require
all kinds of manufacturers, including
manufacturers of limousines with very
low production levels, to submit
quarterly EWR reports. As a result,
NTEA believes, the proposal sweeps up
hundreds of smaller manufacturers.
NTEA contends that the agency’s
estimate that only seventeen bus
manufacturers would become obligated
to make quarterly EWR reports is very
low. But NTEA did not submit names of
bus manufacturers that would be
required to report if the reporting
threshold were lowered.

NHTSA estimated that seventeen
manufacturers would be required to
submit quarterly EWR reports if it
eliminated the bus threshold. The
agency stated that most of these
manufacturers produce hundreds of
buses per year, but were below the
existing reporting threshold. However,
as NTEA points out, the proposed
elimination of the EWR bus reporting
threshold captures many manufacturers
that have an annual production of 100
or fewer buses. Our proposal intended
to capture additional manufacturers of
school buses, transit buses and motor
coaches, not very small manufacturers
of limousines and similar vehicles.

The distinguishing characteristic of
buses is that they transport numerous
people, and a single bus crash may
result in many injuries and fatalities.
The bus crashes we referenced, as SBA
pointed out, were not singled out to
suggest that EWR data would have
prevented those particular bus crashes.
Their purpose was simply to illustrate
that bus crashes can result in multiple
deaths and injuries. Because of this
characteristic, we believe that there is a
strong safety interest in improving our
ability to identify potential defects in
buses. This benefit outweighs the
burden on reporting for these additional
bus manufacturers.

Bus manufacturers producing fewer
than 500 buses per year conduct a
significant number of recalls every year.
Since 2003, there have been
approximately 39 recalls involving
8,000 buses by bus manufacturers
producing fewer than 500 buses
annually. Because of passenger density,
defect related safety risks could affect
tens of thousands of passengers per
year. Moreover, NHTSA'’s traditional
data collection methods are not as
robust for buses as compared to light
vehicles and other vehicles. For
example, vehicle owner complaints,
which are a vital source of information
on light vehicles, are rare for buses.
Given the potential harm from just one
bus crash, NHTSA concludes that
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reducing the threshold for reporting by
bus manufacturers to permit
identification of potential defects is
appropriate.

Consideration of comments from SBA
and NTEA led NHTSA to re-examine
the EWR reporting threshold for buses
including the utility of the data
produced. At the outset, we recognize
that very small volume manufacturers
would not submit EWR data robust
enough to permit expeditious
identification of potential defects.
Therefore, data from manufacturers
producing few buses will not be
required to report. However, due to the
strong safety concerns with regard to
buses, expanded reporting is necessary.
We believe that an appropriate reporting
threshold is 100 buses per year. Of the
seventeen bus manufacturers identified
in the NPRM as producing fewer than
500 buses per year, fifteen produce 100
or more buses annually.

In addition, NHTSA analyzes EWR
data submitted by bus and medium-
heavy vehicle manufacturers on a
quarterly basis. In this analysis, agency
staff rank potential issues by vehicle
make and model. Data from each quarter
identify dozens of makes and models of
buses and medium-heavy vehicles that
require further evaluation by ODI. In the
last six quarterly evaluations, NHTSA
has preliminarily identified fifteen bus
models from seven different
manufacturers for further evaluation.

The NPRM estimated that the costs for
each additional bus manufacturer would
include a one-time start-up cost of
approximately $3,500 and an annual
reporting cost of approximately $13,000.
See 73 FR 74101, 74109. SBA requested
that we reconsider the burden reporting
imposes on small business bus
manufacturers. That agency did not
submit any cost data or estimates for us
to consider. Indeed, none of the
commenters submitted cost information
to assist in our determination of the cost
of quarterly reporting for small
businesses manufacturing buses.
Considering the potential safety
consequences and the considerable
potential value EWR data may have in
helping prevent bus crashes, fires or
related injuries, the compliance costs
are not unduly burdensome. As
discussed further in section VI.B, below,
ten (10) of the fifteen bus manufacturers
that produce 100 or more buses
annually are considered small
businesses according to criteria used for
analysis under the Regulatory
Flexibility Act of 1980, 5 U.S.C. 601 et
seq. For the reasons explained in that
section, we do not believe that this
burden will be a significant economic
impact on these bus manufacturers. In

our view, setting the EWR reporting
threshold to require EWR quarterly
reports from bus manufacturers
producing 100 or more buses per year
strikes the correct balance between the
interests of smaller manufacturers and
public safety.

Based upon the foregoing, we are
amending 49 CFR 579.22 to lower the
current reporting threshold for bus
manufacturers from 500 or more buses
annually to 100 or more buses per year.
We are also amending 49 CFR 579.22 to
distinguish buses from other medium-
heavy vehicles so manufacturers
producing both buses and medium-
heavy vehicles do not aggregate
production of all their products for EWR
reporting purposes. Thus, a
manufacturer that produces both buses
and other medium heavy vehicles does
not have to also submit quarterly EWR
reports for its medium-heavy vehicles
until its annual production of those
vehicles reaches the medium-heavy
reporting threshold.

F. Medium-Heavy Vehicles

Medium-heavy vehicle and bus
manufacturers annually producing 500
or more units have been required to
submit quarterly EWR reports to
NHTSA. 49 CFR 579.22. The vehicles in
this category include emergency
vehicles, recreational vehicles, trucks,
tractors or others.12 49 CFR 579.4(c). For
medium-heavy vehicles (other than
buses), we proposed to keep the
quarterly reporting threshold at 500 or
more vehicles produced per year.

The NPRM noted that approximately
65 emergency vehicle, recreational
vehicle, truck, and tractor
manufacturers were submitting
quarterly EWR reports to NHTSA. See
73 FR 74101, 74109-10. For the third
quarter of 2008, these manufacturers
submitted approximately 125 property
damage claims, 480,000 warranty
claims, 14,000 consumer complaints
and 34,000 field reports on 6 million
vehicles. Id. These vehicle
manufacturers report data on
approximately 300,000 potential
products-components (the number of
distinct models reported by these
manufacturers multiplied by the
number of components in EWR). In
addition to the large amount of
aggregate data submitted for the third
quarter of 2008, these manufacturers
reported approximately 40 death and

12For medium-heavy vehicle and bus category,
vehicle type means: Truck, tractor, transit bus,
school bus, coach, recreational vehicle, emergency
vehicle or other. 49 CFR 579.4(c). While buses are
included within this category, they have been
addressed previously in section E of this notice and
are not included in the following discussion.

injury incidents and provided 2,000
copies of non-dealer field reports.

The December 5, 2008 NPRM
indicated that we would leave the EWR
reporting threshold for medium-heavy
manufacturers (excluding buses)
unchanged due to a combination of
factors, such as the proportion of
manufacturers that would no longer
have to report, the proportion of
vehicles that would no longer be subject
to reporting and the effect that the
reduction of EWR data would have on
ODI’s ability to detect potential safety
defects. Id.

SBA and NTEA both commented on
our proposal to keep the medium-heavy
reporting threshold at 500 or more
vehicles. Both objected to keeping the
threshold unchanged. SBA
recommended that NHTSA reassess the
benefits and burdens of medium-heavy
vehicle EWR reporting and determine if
burden reduction would be appropriate.
Similarly, NTEA requested that the
agency reassess its proposal and afford
small volume medium-heavy
manufacturers the same regulatory relief
as the small volume manufacturers of
light vehicles and trailers. NTEA noted
that several of the recalls referenced by
NHTSA in the preamble would not have
been affected by an increase to the
medium-heavy vehicle reporting
threshold. NTEA also pointed out
increasing the reporting threshold for
the medium-heavy category to 5,000 or
more vehicles would cause a loss of six
percent of the aggregate data and
thirteen percent of production data.
NTEA argued that this analysis of
medium-heavy vehicles could be further
refined depending upon the type of
medium-heavy vehicle. In NTEA’s view,
these analyses would likely show that
raising the threshold would have little
effect for certain vehicle types.

Our NPRM analysis focused on the
number of manufacturers, by vehicle
type, that would no longer have to
report at certain threshold levels, the
amount of EWR data lost by raising the
threshold, the effect of data reduction
on our ability to identify possible
defects that might be safety related and
our ability to monitor medium-heavy
vehicles without EWR data.
Examination of varying threshold levels
(1,000, 2,500 and 5,000) revealed that
manufacturers in certain vehicle types
would no longer submit comprehensive
EWR reports. The largest reduction of
manufacturers would occur in the
emergency vehicle category (50 percent,
75 percent and 75 percent, respectively).
Similarly, we found that the greatest
percentage loss of aggregate data from
the threshold changes would be within
the emergency vehicle category (45
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percent, 100 percent and 100 percent,
respectively). The NPRM cited prior
recalls that, in our view, illustrated a
need to continue to obtain EWR data
from small volume manufacturers in
order to receive timely information.3

In light of the SBA and NTEA
comments, we have reviewed relevant
information, including the loss of EWR
data that would occur if the threshold
were raised. Raising the threshold for
medium-heavy vehicles, even slightly,
would foreclose EWR reporting by
significant numbers of emergency
vehicle manufacturers.

In our view, emergency vehicle
reports are important for safety. For
purposes of EWR, these vehicles include
ambulances and fire trucks. This has
been reflected historically in EWR
reports wherein manufacturers’ reports
on emergency vehicles (a type of vehicle
in EWR reporting) have included
ambulances and fire trucks. These
vehicles have characteristics that are
distinguishable from other medium-
heavy vehicles. They operate under high
stress conditions, transport emergency
personnel, and carry individuals in
need of urgent medical care.

Raising the EWR quarterly reporting
threshold from 500 or more would
severely impact the EWR program’s
ability to monitor emergency vehicles.
At a threshold level of 1,000 or more
vehicles, 50 percent of all emergency
vehicle manufacturers would no longer
report EWR data, presenting a loss of 47
percent of production and 45 percent of
aggregate data. At a threshold level of
2,500 or more vehicles, 75 percent of all
emergency vehicle manufacturers would
no longer report EWR data, a loss of 73
percent of production and all of the
aggregate data currently in ARTEMIS.
The elimination of such a significant
amount of emergency vehicle
production and EWR data would
severely impact the ability of NHTSA to
identify potential defect trends in these
vehicles.

Recent use of EWR medium-heavy
vehicle data illustrates the negative
impact stemming from significant losses
of emergency vehicle EWR data. NHTSA
analyzes the medium and heavy vehicle
EWR data each quarter. The highest
ranked vehicles—those with an

13 NTEA commented that the recalls we
referenced were not related to medium-heavy
vehicles that produce fewer than 5,000 vehicles.
After further review, it appears that Recall number
03V-035 should have been 04V-035, which involve
recreational vehicles. Recall number 03V—-465
appears to be a mistake. It involves only
recreational trailers and not any recreational
vehicles. The remaining recalls all involve
manufacturers of medium-heavy vehicles that
produce fewer than 5,000 vehicles annually. See 73
FR 74109-10.

increasing claim trend or a claims
spike—present potential defect issues.
For vehicles ranked the highest, NHTSA
reviews other available information,
such as VOQs, TSBs, and existing
recalls, to further assess any potential
defect risk. In the last six quarters, six
different makes and models of
emergency vehicles were identified
within the highest ranked vehicles. Each
of these vehicles was made by a
manufacturer annually producing fewer
than 2,500 vehicles. Finally, we note
there have been 65 recalls of emergency
vehicles in the last ten years, with more
than half of those recalls conducted by
manufacturers producing fewer than
5,000 vehicles annually. Therefore,
raising the EWR reporting threshold for
emergency vehicles would impair the
identification of potential defects in
these specialty vehicles.

NHTSA also revisited its analyses of
the appropriate threshold for other
medium-heavy vehicle types. The
agency has decided to raise the
threshold for these vehicle types:
Recreational vehicle, truck, tractor and
other. Raising the EWR reporting
threshold for these medium-heavy
vehicle types would not have a
detrimental effect on identifying
possible defects. Using the EWR data
from the third quarter of 2008, raising
the threshold 500 to 1,000 or more for
recreational vehicle, truck, tractor and
other medium-heavy vehicles
(excluding buses and emergency
vehicles) per year would result in a
small loss of production data and
aggregate data (one percent and six
tenths of one percent, respectively).
Raising the reporting threshold to 2,500
or more for recreational vehicle, truck,
tractor and other medium-heavy
vehicles (excluding buses and
emergency vehicles) results in a four
percent loss of production data and a
three percent loss of aggregate data.
Increasing the reporting threshold to
5,000 or more for recreational vehicle,
truck, tractor and other (excluding buses
and emergency vehicles) results in a
loss of ten percent of the production
volume and a six percent loss of the
aggregate data. In our view, raising the
threshold to 5,000 or more would not
significantly impair identification of
potential safety-related defects in
recreational vehicle, truck, tractor and
other medium-heavy vehicles
(excluding buses and emergency
vehicles).

Indeed, recent reviews of EWR
medium-heavy vehicle data from
recreational vehicle, truck, tractor and
other medium-heavy vehicles
(excluding buses and emergency
vehicles) indicate that the majority of

the vehicles with the highest ranking for
further review are produced by
manufacturers building more than 5,000
or more vehicles per year. Even though
this method is normalized for
production, 95 percent of the vehicles
reviewed were from manufacturers that
produced 5,000 or more units per year.
Further, EWR data from manufacturers
producing fewer than 5,000 recreational
vehicle, truck, tractor and other
medium-heavy vehicles (excluding
buses and emergency vehicles) have not
prompted an investigation or recall. To
date, the EWR data for medium-heavy
truck manufacturers annually producing
more than 5,000 vehicles has prompted
or influenced ten (10) investigations,
several informal inquires, eight (8)
recalls and one (1) owner notification
program.

Based upon the foregoing, we are
amending 49 CFR 579.22 to raise the
medium-heavy vehicle (other than buses
and emergency vehicles) EWR
comprehensive reporting threshold from
its current level of 500 to 5,000 or more
vehicles produced per year. For
emergency vehicles, we have decided to
maintain the reporting threshold at its
current level of 500 or more vehicles per
year. Consistent with our approach
towards bus manufacturers, we are
amending 49 CFR 579.22 to treat
emergency vehicles and other medium-
heavy vehicles separately so that
manufacturers producing both
emergency vehicles and other medium-
heavy vehicles, such as recreational
vehicles, trucks or tractors, do not
aggregate production for EWR reporting
purposes. Thus, a manufacturer that
produces both emergency vehicles and
other medium heavy vehicles does not
have to also submit quarterly EWR
reports for its non-emergency vehicles
unless its annual production of those
vehicles reaches 5,000 or more.

G. Motorcycles

The EWR regulation requires
motorcycle manufacturers annually
producing 500 or more units to submit
quarterly EWR reports to NHTSA. 49
CFR 579.23. The December 2008 NPRM
proposed leaving the existing EWR
motorcycle reporting threshold
unchanged. We based this decision on
a combination of factors, including the
proportion of manufacturers impacted
by any change, the proportion of
motorcycles that would no longer be
included in reports due to a threshold
change, the effect reducing EWR data
would have on our ability to identify
possible safety-related defects, and the
safety risks attendant to
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motorcycles.1* See 73 FR 74101, 74110-
11.

The SBA and VSCI both commented
on our proposal. NHTSA did not receive
comments from any other individuals or
entities on this issue. Both the SBA and
VSCI suggested changing the motorcycle
threshold. SBA recommended that
NHTSA reassess the benefits and
burdens of EWR reporting. Similarly,
VSCI contended that there is a threshold
above 500 which addresses safety issues
noted in NHTSA'’s proposal and reduces
burdens on small-volume motorcycle
manufacturers.

SBA’s and VSCI's comments led the
agency to re-examine whether raising
the motorcycle EWR reporting threshold
would be detrimental to identification
of possible defects. As NHTSA gains
additional EWR experience, we have
continued to refine our analytical
processes and reviews of motorcycle
EWR data. We have decided to raise the
threshold for motorcycles from 500 to
5,000 or more units per year. Raising
this threshold will not impair NHTSA’s
ability to identify possible motorcycle
safety defects.

Twenty-three motorcycle
manufacturers presently provide EWR
quarterly reports to NHTSA. In the third
quarter of 2008, these twenty-three
manufacturers submitted approximately
two property damage claims, 104,000
warranty claims, 4,000 consumer
complaints and 15,000 field reports for
nearly seven million vehicles. These
motorcycle manufacturers report data
on approximately 37,000 potential
products-components. Analyzing EWR
data received in the 3rd quarter of 2008,
shows that raising the motorcycle
reporting threshold from 500 to 1,000
would reduce reported production and
aggregate data by one-tenth of one
percent and four-hundredths of one
percent, respectively. A reporting
threshold of 2,500 motorcycles or more
would lower the production and
aggregate data by one percent.
Increasing the motorcycle reporting
threshold to 5,000 or more would cause
less than three percent of the production
volume and seven percent of the
aggregate data to not be reported.
Raising the threshold to 5,000 or more
units annually would relieve eight small
motorcycle manufacturers from
providing quarterly EWR reports. In our
view, raising the threshold to 5,000 or

14We also observed that motorcycle fatality and
injury trends have risen over the past several years.
While we remain concerned about these increasing
trends, closer examination reveals that factors such
as alcohol use and a declining use of motorcycle
helmets played an integral role in these trends. See
Traffic Safety Facts 2007 Data Motorcycles, DOT HS
810 990.

more units per year would not impact
NHTSA’s identification of potential
safety-defects in motorcycles.

Based on a review of quarterly EWR
motorcycle data, EWR data from
manufacturers producing 5,000 or more
motorcycles annually appear to provide
more assistance in identifying potential
issues than manufacturers producing
fewer than 5,000 motorcycles per year.
To date, EWR data from manufacturers
producing 5,000 or more motorcycles
per year has prompted or influenced
five (5) investigations, several informal
inquires and four (4) recalls. In contrast,
EWR data from manufacturers
producing fewer than 5,000 motorcycles
have not prompted an investigation or
recall. Overall, significantly more recalls
are conducted by large-volume
motorcycle manufacturers. Motorcycle
manufacturers have conducted 277
recalls since 2003; over 80% of these
recalls involved motorcycles from
manufacturers annually producing
5,000 or more motorcycles

Based upon the foregoing, we are
amending 49 CFR 579.23 to raise the
EWR comprehensive reporting
threshold from 500 to 5,000 or more
motorcycles annually. Manufacturers
producing fewer than 5,000 motorcycles
per year will be required to submit
information on fatalities pursuant to 49
CFR 579.27.

H. Response to the National Truck
Equipment Association Petition for
Rulemaking

In April 2006, the National Truck
Equipment Association (NTEA)
petitioned the agency to amend the
EWR rule to raise the EWR
comprehensive reporting threshold for
all vehicles 500 to 5,000 vehicles
annually, including final-stage
manufacturers, or, alternatively, permit
final-stage manufacturers, regardless of
their annual production, to report on a
limited basis under 49 CFR part 579.27.

NHTSA proposed denying NTEA’s
petition in the December 2008 NPRM.
See 73 FR 74101, 74113. NTEA did not
comment specifically about our
proposed denial. Instead, NTEA chose
to comment on specific vehicle types
such buses and other medium-heavy
vehicles, as noted above in sections IV.E
and IV.F.

Although this final rule does not
create the separate category for final—
stage manufacturers sought by NTEA, it
amends the reporting threshold
applicable to the majority of final-stage
manufacturers producing light vehicles,
trailers and medium-heavy vehicles. As
explained in sections IV.E and IV.F
above, today’s final rule treats buses and
emergency vehicles differently—those

vehicles have a lower reporting
threshold than the other medium-heavy
vehicles. Accordingly, the requirement
to submit comprehensive EWR reports
varies depending on the type of vehicles
produced. Final-stage manufacturers
annually producing 5,000 or more light
vehicles, trailers or medium-heavy
vehicles, other than buses or emergency
vehicles, are required to submit
quarterly EWR data. Moreover, NTEA’s
comments recognized a need to treat
those vehicle types differently than
others. Therefore, based upon the
foregoing, NTEA’s petition is denied.

I. Data Consistency

Manufacturers are required to follow
certain filing naming conventions when
submitting their quarterly EWR reports.
49 CFR 579.29(a). The naming
conventions do not specify a format for
providing the model names.
Manufacturers are under no obligation
to provide the same make, model 1° and
model year?® name from quarter to
quarter, although the overwhelming
majority of manufacturers do so.

The NPRM identified our difficulties
in analyzing EWR data due to
inconsistent model naming across
different EWR quarters. See 73 FR
74101, 74113-14. To prevent future
inconsistencies, we proposed amending
49 CFR 579.29 to require manufacturers
to provide identical make, model and
model year information for products or
to timely notify NHTSA of changes in
these data. Our proposal did not intend
to preclude manufacturers from
changing or creating another name
when a “new”” product (e.g., a new
model and/or model year) is reported.
The amendment sought to require that
a product’s make, model, and model
year are consistent from the first time it
is given throughout subsequent reports.
We noted that if this proposal were
adopted, we planned on implementing
a screening process to ensure data
integrity and to reject quarterly
submissions with inconsistent product
names.

15 “Model” means a name that a manufacturer of
motor vehicles applies to a family of vehicles
within a make which have a degree of commonality
in construction, such as body, chassis or cab type.
For equipment other than child restraint systems,
it means the name that the manufacturer uses to
designate it. For child restraint systems, it means
the name that the manufacturer uses to identify
child restraint systems with the same seat shell,
buckle, base (if so equipped) and restraint system.
49 CFR 579.4.

16 “Model year”” means the year that a
manufacturer uses to designate a discrete model of
vehicle, irrespective of the calendar year in which
the vehicle was manufactured. If the manufacturer
has not assigned a model year, it means the
calendar year in which the vehicle was
manufactured. 49 CFR 579.4.
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Our intention to reject quarterly
reports raised the issue of how a
manufacturer notifies NHTSA that it
plans to report a new model. We
proposed amending the EWR reporting
template to add a new field so
manufacturers could indicate the
introduction of a new make, model and
model year vehicle. A manufacturer
would populate the field with an “n”’
for a make, model, model year vehicle
with a new model name in its EWR
submission for the quarter that the new
model debuts. Otherwise, manufacturers
would provide an “h” to indicate that
the make, model, model year is not new,
but a historical product.

We received comments from the
Alliance, Ford and TTMA on this issue.
The Alliance and Ford agreed with the
need for consistent model naming,
while TTMA opposed our proposal. The
Alliance, however, urged the agency not
to revise the reporting templates by
adding an additional field for entering
an ‘n’ for a ‘new’ model or an ‘h’ for a
‘historical’ model.” The Alliance
believes that revising the current
templates would impose substantial
costs and burdens upon the
manufacturers. TTMA is concerned that
the designations “h” and “n” would be
prone to data entry errors.

We have decided to adopt the
amendment to 49 CFR 579.27 as
proposed, with a minor revision. Based
upon the comments and our further
reassessment of our data capabilities, we
will not require manufacturers to advise
the agency of a new or historical
product. Our data system has the
capability to cross-check the make,
model and model year in new EWR
reports with the make, model and model
year of EWR reports on record. After
performing this cross-check, NHTSA
will be able to identify which model
names are “new’’ and which are
“historical” and identify inconsistent
model names. If a manufacturer submits
a quarterly EWR report with a model
name that is not consistent with a model
name previously submitted, the system
will automatically reject the report. On
the other hand, if the quarterly EWR
report includes a new model, our
system will accept the quarterly EWR
report.?” Therefore, modification of the

17 We will configure ARTEMIS to identify new,
historical and inconsistent model designations
based upon the reporting year and model year.
ARTEMIS will classify models as “new” when the
reporting year and model year are within specific
parameters. These parameters are generally based
upon when manufacturers introduce their new
models. Most manufacturers introduce new models
in the third quarter of the prior calendar year of the
designated model year (for instance, most 2010
models are introduced in September 2009). Some
models are introduced earlier as early model year

[T ]

template and use of an “n” or “h”
designation is unnecessary.

Based on the foregoing, we are
amending 49 CFR 579.27(a) to require
model naming consistency without
adopting changes to the EWR reporting
template.

J. Correction to the Definition of Other
Safety Campaign

The NPRM noted that an
inconsistency in the definitions of
““other safety campaign” and “customer
satisfaction campaign” in 49 CFR 579.4.
The inconsistency resulted from a
misplaced closed parenthetical in the
definition of “‘other safety campaign.” In
both terms, the parentheses are meant to
clarify that the definition excludes
certain materials distributed by a
manufacturer that are unrelated to a
defect. The parentheses in the definition
of “customer satisfaction campaign’ are
located immediately proceeding the
term “‘excluding” and immediately after
the term ““first sale.” The definition of
“customer satisfaction campaign” states
in pertinent part: “Customer satisfaction
campaign * * * means any
communication by a manufacturer
* * * relating to repair, replacement, or
modification of a vehicle * * * the
manner in which a vehicle or child
restraint system is to be maintained or
operated (excluding promotional and
marketing materials, customer
satisfaction surveys, and operating
instructions or owner’s manuals that
accompany the vehicle or child restraint
system at the time of first sale); or
advice or direction to a dealer or
distributor to cease the delivery or sale
of specified models of vehicles or
equipment.” In the definition of “other
safety campaign,” the closed
parenthetical in the definition is not
immediately following the term “first
sale” as intended, but immediately after
the word “equipment.” Thus, the
definition of “‘other safety campaign”
currently reads in pertinent part: “Other
safety campaign means an action in
which a manufacturer communicates
with owners and/or dealers in a foreign
country with respect to conditions
* * * that relate to safety (excluding
promotional and marketing materials,

entries. Thus, ARTEMIS will accept new model
names that are submitted in an EWR report if the
model year is equal to or fewer than 2 years from
the report year. This can be expressed by the
formula: (Model year (MY) = Reporting year (RY),
MY = RY+1, or MY = RY+2). However, if the model
year of the “new’” model is less than the report year
or greater than 3 years, the submission will be
rejected because of an inconsistent model name.
ARTEMIS identifies historical model names by
cross-checking each EWR submission with prior
EWR submissions to match identical model names
and model years.

customer satisfaction surveys, and
operating instructions or owner’s
manuals that accompany the vehicle or
child restraint system at the time of first
sale; or advice or direction to a dealer
or distributor to cease the delivery or
sale of specified models of vehicles or
equipment).” To correct this
inconsistency, we proposed that the
closed parenthesis in the definition of
“other safety campaign” should be
moved to immediately after the term “of
first sale” to be consistent with the
definition of “customer satisfaction
campaign.” We did not receive any
comments opposing the proposed
change. Accordingly, the amendment to
the definition of “other safety
campaign” is adopted as proposed.

K. Lead Time

NHTSA proposed a one (1) calendar
year lead time for manufacturers to
adopt to the proposed changes to the
EWR regulation. The amendments
proposed requiring sufficient lead time
included requiring quarterly EWR
reports from all bus manufacturers,
consistent product naming, reporting
light vehicle types, reporting additional
light vehicle components and requiring
fuel and/or propulsion identification.
For the amendments proposing to raise
the EWR reporting thresholds for light
vehicles and trailers, we proposed 30
day effective dates.

We received comments from the
Alliance, AIAM and TTMA, on our
proposed lead time, but those comments
were, in large part, responsive to the
proposals that would require
manufacturers to change their IT
systems and the EWR templates for
reporting. Those proposals are not being
adopted in today’s final rule. Other than
TTMA, which agreed with our proposed
lead times, we did not receive any
comments on our proposed lead time for
amendments to the EWR reporting
thresholds.

Because bus manufacturers will need
time to install systems or modify
existing systems to meet the
amendments adopted in this final rule,
the effective date of the reporting
requirement for bus manufacturers
producing 100 or more buses per year
but not currently required to report
comprehensive data will be one year
from today’s date. Accordingly, for these
bus manufacturers, the first quarterly
EWR reports that must be filed are for
the quarter in which this requirement
becomes effective. For all other
amendments adopted by today’s final
rule, the effective date will be 30 days
from today’s date.
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L. Amendments to Information Required
To Be Submitted in a Part 573 Defect or
Noncompliance Information Report

Under the Safety Act, manufacturers
must notify the agency if either the
manufacturer decides or the agency
determines that a safety-related defect or
noncompliance with a Federal Motor
Vehicle Safety Standard exists in a
motor vehicle or item of motor vehicle
equipment. See 49 U.S.C. 30118 and
30119. NHTSA has significant
discretion to specify the contents of this
notice. 49 U.S.C. 30119(a)(7). NHTSA’s
regulation governing content of defect or
noncompliance notices submitted to
NHTSA is located at 49 CFR part 573,
Defect and Noncompliance
Responsibility and Reports. Among
other things, Part 573 delineates the
information to be contained in the
notification to NHTSA in section 573.6.

The December 2008 NPRM identified
two additional types of information that,
if provided in a Part 573 Defect or
Noncompliance Information Report,
would further assist the agency and the
public to identify vehicle components
or motor vehicle equipment involved in
a recall. One proposal would amend
subsection 573.6(c)(2)(iii) to require that
tire manufacturers submit a list of
unique Tire Identification Numbers
(TINs) or a range of TINs corresponding
to recalled tires. The NPRM also
proposed amending 573.6(c)(2)(iv) to
require manufacturers to identify the
country of origin of a recalled
component. To implement the proposed
amendment for TIN data, we proposed
changing section 573.9 to allow TINs to
be submitted as an attachment to an
e-mail or by upload to NHTSA’s
ARTEMIS database. These are discussed
in more detail below.

1. Amendment to Subsection
573.6(c)(2)(iii)

Subsection 573.6(c)(2)(iii) requires the
manufacturer of a defective item of
motor vehicle equipment to identify the
item containing the defect and give
other identifying information.
Specifically, subsection 573.6(c)(2)(iii)
requires manufacturers to identify the
equipment by the generic name of the
component (tires, child seating systems,
axles, etc.), part number, size and
function if applicable, the inclusive
dates (month and year) of manufacture
if available and any other information
necessary to describe the items.

In tire recalls, tire manufacturers
generally provide the brand name,
model name, size of the recalled tire,
and the applicable build dates. Build
dates provide limited assistance to
consumers seeking to determine if a tire

is subject to a recall because there is no
“build date” on a tire. Rather, the tire
build date (actually, the week in which
a tire was made) is encoded within the
Tire Identification Number (TIN)
molded on the tire sidewall.
Accordingly, we proposed amending 49
CFR 573.6(c)(2)(iii) to require tire
manufacturers to submit a list of all
unique TINs for defective tires. If
providing all unique TINs would prove
too costly, we proposed that tire
manufacturers could provide a range of
TINS.

Two commenters addressed this
proposal. RMA and Safety Research &
Strategies, Inc. (SRS) expressed support
for requiring manufacturers to identify
the TINs, or range of TINs, in Part 573
reports. RMA noted that requiring
manufacturers to provide a complete
listing of TINs and/or a range of TINs in
573 reports is not a significant burden
and that many manufacturers already do
so. We confirmed RMA’s statement.
Many tire manufacturers do provide the
range of TINs for recalled tires in their
Part 573 reports. RMA requested that
NHTSA allow manufacturers the
flexibility to provide TIN information as
either a complete list or a range,
depending on the nature of the recall at
hand.

We have considered the comments
and are adopting the requirement that
TIN information be provided in the 573
report for a tire recall. We have also
decided to require that manufacturers
provide this information as a range. A
range of TINs will be easier for the
agency to process and integrate into its
data systems and offers fewer
opportunities for errors.

2. Amendment to Section 49 CFR 573.9

In order to facilitate the submission of
TINs with a manufacturer’s Part 573
Report, we proposed amending section
573.9 to provide for the submission of
unique TINs in an electronic format that
can be e-mailed or submitted through
the Internet. Because today’s final rule
requires a range of TINs, we have
decided against amending section 573.9.
Our proposal amending section 573.9
would have facilitated the submission of
unique TINs, which could consist of
many thousands of individual TINs,
depending on the size of the tire recall.
Providing a range of TINs does not
present the same challenges as
submitting or processing a large
database of unique TINs. A range can be
submitted within a Part 573 Report.
Accordingly, we have decided not to
adopt the proposal amending section
573.9.

3. Amendments to Subsection
573.6(c)(2)(iv)

NHTSA also proposed amending
subsection 573.6(c)(2)(iv). That
subsection concerns the identification of
the manufacturer that supplies the
defective or noncompliant component
to the manufacturer reporting the defect
to NHTSA. It requires the reporting
manufacturer to identify the component
and the manufacturer of the component
by name, address and telephone
number. 49 CFR 573.6(c)(2)(iv). If the
reporting manufacturer does not know
the identity of the manufacturer of the
component, it must identify the entity
from which it was obtained. Id.

Increasing globalization of the motor
vehicle industry has made identifying
the country of origin of recalled
components more difficult. Information
provided in a Part 573 Report may only
identify a distributor’s location and not
reveal the location of manufacture. It is
important for the agency to know where
a recalled component is fabricated or
assembled so NHTSA can monitor
imported products.

Therefore, we proposed amending
subsection 573.6(c)(2)(iv) to require
reporting manufacturers to provide a
non-compliant or defective component’s
country of origin. The country of origin
for this purpose is where assembly or
manufacture is completed. Accordingly,
we proposed amending subsection
573.6(c)(2)(iv) to add the phrase “and its
country of origin (i.e., final place of
manufacture or assembly)” immediately
following “‘shall identify the
component.”

We received several comments on this
proposal. TTMA objected to the
proposal as overly burdensome. The
organization states that motor vehicles
are comprised of hundreds of parts from
many vendors that may reside in the
U.S., but whose manufacturing facilities
may be overseas. It notes that a
reporting manufacturer may not be
aware a component was imported.
TTMA added that a recalling
manufacturer is responsible for
corrective action and a part’s country of
origin is irrelevant.

NHTSA does not agree with the
TTMA'’s assessment. While some motor
vehicles are comprised of parts supplied
by many different vendors with overseas
and domestic production facilities, a
vehicle manufacturer can discern, or
should, in the agency’s view, be able to
discern, where the component was
completed. It is not unreasonable for
vehicle manufacturers to know and then
report where the components of their
products are made. A vehicle
manufacturer’s responsibility for taking
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corrective action for the defect or
noncompliance (49 U.S.C.
30102(b)(1)(F), (G)) does not limit the
manufacturer’s reporting obligation. As
indicated in the NPRM, the agency is
using this information to better
understand the origin of defective and
noncompliant components, so we can
appropriately focus enforcement efforts.

Both the Motor & Equipment
Manufacturers Association (MEMA) and
the Alliance commented that they did
not have objections to the country of
origin requirement. Both trade
associations, however, commented they
were concerned that manufacturers may
not be able to meet the short timeframe
for submitting that information. The
NPRM proposed adding the country of
origin requirement to subsection
573.6(c)(2)(iv) since, at present, that
subsection requires manufacturers to
supply the name and address of the
component’s manufacturer where the
recall concerns a defective or
noncompliant component produced by
another manufacturer. Subsection (c)(2),
however, requires information to be
provided when a defect or
noncompliance report is first filed. See
49 CFR 573.6(b). Defect and
noncompliance reports must be filed
within five (5) working days after a
manufacturer a defect or noncompliance
determination. Id.

MEMA suggested that the requirement
be revised to indicate that country of
origin information must be provided “if
available” at the time the initial report
is filed. It further suggested that if the
information is not available at the time
of first filing, manufacturers should be
allowed to provide that information in
a supplemental 573 report. Id.

The Alliance asked that
manufacturers have the option to
indicate the country of origin is
unknown when the 573 report is filed.
It noted that this is similar to a clause
in 573.6(c)(2)(iv) permitting
manufacturers that do not know the
identity of the manufacturer of a
recalled component to identify the
vendor of the component instead.
However, the Alliance’s proposal would
not require manufacturers to ultimately
identify the country of origin.

We are modifying the proposal such
that manufacturers do not need to
submit the country of origin in their
initial Part 573 Reports, but must
supplement their Part 573 Reports once
they obtain country of origin
information. Manufacturers may need
more than five (5) working days to
ascertain the country of origin of a
component. Nonetheless, manufacturers
need to undertake all reasonable efforts
to obtain this information and provide

it to the agency in an expeditious
manner. We are rejecting the Alliance’s
suggested change to permit a
manufacturer to indicate a lack of
knowledge because we believe country
of origin information to be important at
identifying and getting to the source of
the problem. We do not believe allowing
manufacturers to simply indicate their
lack of knowledge regarding country of
origin—without any expectation that
they do anything further—will be
useful.

Accordingly, we are amending 49 CFR
573.6(c)(2)(iv) to require reporting
manufacturers to identify a recalled
component’s country of origin (i.e., final
place of manufacture or assembly), and
the manufacturer and/or assembler of
the component by name, business
address, and business telephone
number. If the reporting manufacturer
does not know the country of origin of
the component, it must provide that
information once it becomes available.

V. Privacy Act Statement

Anyone is able to search the
electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477) or you may visit http://
dms.dot.gov.

VI. Rulemaking Analyses and Notices

A. Regulatory Policies and Procedures

Executive Order 12866, ‘‘Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993) provides for making
determinations whether a regulatory
action is “significant”” and therefore
subject to Office of Management and
Budget (OMB) review and to the
requirements of the Executive Order.
The Order defines as “‘significant
regulatory action” as one that is likely
to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or Tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

NHTSA has considered the impacts of
the rulemaking action under Executive
Order 12866 and the Department of
Transportation’s regulatory policies and
procedures. This rulemaking is not
considered significant. Therefore, this
document was not reviewed under
Executive Order 12866.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
of 1980 (5 U.S.C. 601 et seq.) requires
agencies to evaluate the potential effects
of their proposed and final rules on
small businesses, small organizations
and small governmental jurisdictions.
Section 605 of the RFA allows an
agency to certify a rule, in lieu of
preparing an analysis, if the proposed
rulemaking is not expected to have a
significant economic impact on a
substantial number of small entities.

Today’s EWR amendments affect 314
manufacturers (32 light vehicle
manufacturers, 219 trailer
manufacturers, 11 motorcycle
manufacturers, 37 medium-heavy
vehicle manufacturers and 15 bus
manufacturers). The rule would relieve
reporting burdens currently imposed on
some light vehicle, medium-heavy
vehicle, motorcycle and trailer
manufacturers and impose modest new
burdens on the bus manufacturers. In
order to determine if any of these
manufacturers are small entities under
the RFA, NHTSA reviewed the North
American Industry Classification
System (NAICS) codes. Under those
criteria, manufacturers of light vehicles,
medium and heavy trucks, buses, or
motor vehicle bodies are classified as a
small business if they have fewer than
1,000 employees. For trailer and
motorcycle manufacturers, the company
must have fewer than 500 employees to
be considered a small business. All
employees from the parent company
and its subsidiaries are considered
when determining the number of
employees.

Based on our application of these
criteria (for details of our analysis, see
our Final Regulatory Evaluation in the
docket of this rulemaking), NHTSA has
concluded that the majority of the light
vehicle manufacturers and almost all of
the 219 trailer manufacturers that would
be relieved of quarterly reports by this
rule (except for instances of fatalities)
are small businesses. In addition, we
believe that the majority of the 11
motorcycle and 37 medium-heavy
vehicle manufacturers are small
businesses.
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For the bus category, 20 bus
manufacturers currently submit
quarterly EWR reports to NHTSA. We
estimate that an additional 15 bus
manufacturers will be required to
submit quarterly EWR reports under
today’s final rule. Based on our review
of publicly available information, we
estimate that 10 of those 15 bus
manufacturers are small businesses
having fewer than 1,000 employees. In
our view, 10 small businesses out of a
total of 15 entities (66.7 percent)
constitute a substantial number.

To determine whether the final rule
would have a significant economic
impact on the small bus companies, we
look at our estimated cost of the
proposal (an annual reporting cost of
$16,256 per average company and a one
time start-up cost of $3,500 per
company) and compare that to the
revenues of the company (which would
include the parent company and its
subsidiaries). The smallest bus company
that is not a subsidiary of a larger
company appears to be Ebus, Inc., with
45 employees. Ebus, Inc. reportedly has
sales revenues of approximately
$600,000. The cost of this rulemaking
per company divided by Ebus, Inc.
revenue is approximately 2.7 percent,
which the agency does not consider to
be a significant economic impact.

For the light vehicle, medium-heavy
vehicle, motorcycle and trailer
manufacturers affected by this final rule,
we estimate a cost savings. Even though
we do not have revenue estimates for
these manufacturers, these cost savings
are not economically significant.

The defect and noncompliance
amendments to Part 573 are also not
anticipated to have a significant
economic impact on a substantial
number of small businesses. The
changes to the tire reporting
requirements of the tire identification
number affect tire manufacturers. We
are unaware of any tire manufacturers
that are considered small businesses.
Even if there were small tire
manufacturers, the cost per recall of
reporting the range of TINs of $1,126
would not have a significant economic
impact on them. The country of origin
requirements potentially affect small
businesses, however, the annual
economic impact to determine the
country of origin of its product in
question is small and the impact on any
one business is also small. Of the
average 650 motor vehicle safety recalls
per year, we estimate that the company
will need to investigate the country of
origin of its products in 10 percent of
the recalls. Out of the 65 recalls affected
per year, only a few would be
conducted by small businesses, and at

an estimated cost of $590 each, the
economic impact is not significant.

In sum, while today’s EWR
amendments affect a substantial number
of small businesses (potentially 32 light
vehicle manufacturers, 37 medium/
heavy vehicle manufacturers, 10 bus
manufacturers, 219 trailer
manufacturers and 11 motorcycle
manufacturers), the agency believes that
the final rule will not have a significant
economic impact on those entities. In
addition, the amendments to Part 573
will not have a significant economic
impact on a substantial number of small
businesses. Accordingly, I certify that
this final rule would not have a
significant economic impact on a
substantial number of small entities.

C. Executive Order 13132 (Federalism)

Executive Order 13132 on
“Federalism” requires us to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
“regulatory policies that have
federalism implications.” The Executive
Order defines this phrase to include
regulations “‘that have substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” The
agency has analyzed this final rule in
accordance with the principles and
criteria set forth in Executive Order
13132 and has determined that it will
not have sufficient federalism
implications to warrant consultation
with State and local officials or the
preparation of a federalism summary
impact statement. The changes adopted
in this document only affect a rule that
regulates the manufacturers of motor
vehicles and motor vehicle equipment,
which does not have substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government, as
specified in Executive Order 13132.

D. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4) requires
agencies to prepare a written assessment
of the costs, benefits, and other effects
of proposed or final rules that include
a Federal mandate likely to result in
expenditures by State, local or tribal
governments, in the aggregate, or by the
private sector, of more than $100
million annually (adjusted annually for
inflation with base year of 1995).
Adjusting this amount by the implicit
gross domestic product price deflator for

the year 2007 results in $130 million
(119.682 +92.106 = 1.30). This final rule
would not result in expenditures by
State, local or tribal governments of
more than $130 million annually. The
final rule would result in an annual
savings of approximately $4.45 million.
The Final Rule promulgating the EWR
regulation did not have unfunded
mandates implications. 67 FR 49263
(July 30, 2002).

E. Executive Order 12988 (Civil Justice
Reform)

Pursuant to Executive Order 12988,
“Civil Justice Reform”™ 18 the agency has
considered whether this proposed rule
would have any retroactive effect. We
conclude that it would not have a
retroactive or preemptive effect, and
judicial review of it may be obtained
pursuant to 5 U.S.C. 702. That section
does not require that a petition for
reconsideration be filed prior to seeking
judicial review.

F. Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995, a person is not required to
respond to a collection of information
by a Federal agency unless the
collection displays a valid Office of
Management and Budget (OMB) control
number. The collection of information
associated with Part 579 is titled
“Reporting of Information and
Documents About Potential Defects”
and has been assigned OMB Control
Number 2127-0616. At present, OMB is
reviewing NHTSA’s request for an
extension of approval to collect this
information. Based on Part 579 as
presently written, NHTSA has estimated
that the collection of information will
result in 2,355 responses, with a total of
82,391 burden hours on affected
manufacturers.

Today’s final rule will reduce the
reporting burden on manufacturers
associated with Part 579. NHTSA
believes that the changes adopted by
today’s final rule will result in a
reduction of 34,570 burden hours on
those reporting. The reduction in
burden hours was calculated by
separating the type of reports that
manufacturers are required to submit
under EWR into two groups, A and B.
Regardless of industry type, Group A
reports include reports that all
manufacturers are required to submit
under EWR, if they meet the specific
industry reporting threshold. Group B
reports are reports that not all
manufacturers are required to submit
even if they meet the specific industry
threshold. Our calculation follows:

18 See 61 FR 4729 (February 7, 1996).
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Group A Reports

[In hours]
At present NPRM Change
(hours) (hours) (hours)
Claims and notices of injury/fatality ...........cocceoiiiiiiiiii e 508.9 507.98 —0.92
Property damage 1200.6 1195.1 -55
[T (o =T oo o P T O SRPR RPN 12,691.5 12,637.83 —53.67
Foreign Death ClaimS ..........coooiiiiiii e 18 17.75 0.25
TOtal CRANGE ... | e | eereesee e —60

Bus Manufacturers—NHTSA
estimates that bus manufacturers will
file one additional claim and notice of
injury/fatality reports a year, which will
require 5 minutes to process. The
agency estimates there will be no
additional reports on property damage.
Furthermore, an estimated 8 additional
manufacturer field reports will be filed,
for a total of 40 minutes. We estimate
there will be no additional foreign death
claim reports. NHTSA estimates there
will be an additional 9 reports or 0.75
burden hours on bus manufacturers.

In sum, for Group A reports, NHTSA
estimates that today’s final rule results
in a total reduction of 59.25 burden
hours a year (0.75 additional burden
hours minus 60 hours of reduced
burden on manufacturers).

Group B Reports

Group B reports consist of warranty
claims, consumer complaints, and
dealer field reports. Under the final rule,
the number of manufacturers reporting
on light vehicles will be reduced from
62 to 30 (a reduction of 32
manufacturers), which results in 678.9
less burden hours. The number of bus
manufacturers reporting will increase
from 20 to 35 (an addition of 15
manufacturers), which results in an
increase of 198.9 burden hours. The
number of trailer manufacturers will
decrease from 280 to 61 (a reduction of
219 trailer manufacturers), which
results in 580.8 fewer burden hours. The
number of motorcycle manufacturers
will decrease from 23 to 12 (a reduction
of 11 motorcycle manufacturers), which
results in 58.4 fewer burden hours. In
addition, the number of medium/heavy
vehicle manufacturers will be reduced
from 66 to 29 (a reduction of 37
manufacturers), which results in 490.7
fewer burden hours.

Thus, NHTSA estimates there will be
a reduction of 1,609 burden hours on
vehicle manufacturers for Group B
reports.

Computer Maintenance Burden Hours

In addition to processing time, several
industry types will see a reduction in

their computer maintenance burden. As
a result of the amendments adopted in
today’s final rule, 30 fewer light vehicle
manufacturers will report quarterly
EWR reports, which results in 11,104
fewer computer maintenance burden
hours (32 x 347 burden hours per
manufacturer). In addition, there will be
37 fewer medium/heavy vehicle
manufacturers reporting, resulting in
3,200.5 fewer computer maintenance
burden hours (37 x 86.5 burden hours
per manufacturers). Further reductions
will be seen in the motorcycle industry.
There will be 11 fewer motorcycle
manufacturers reporting, resulting in
951.5 fewer computer maintenance
burden hours (11 x 86.5 burden hours
per manufacturer). Also, there will be
219 fewer trailer manufacturers
reporting, which results in 18,943.5
fewer computer maintenance burden
hours (219 x 86.5 burden hours per
manufacturer). There will be 15 more
bus manufacturers submitting quarterly
EWR reports, or 15 x 86.52 burden
hours per manufacturer, for a total
increase of +1,297.8 more burden hours
on bus manufacturers. Thus, under
today’s final rule, there will be an
overall reduction of 32,902 burden
hours on industry resulting from
computer maintenance.

TOTAL BURDEN HOURS ON INDUSTRY

FOR EWR AMENDMENTS IN THE
FINAL RULE

Burden hours

Group A Reports ......ccccveeene —59

Group B Reports ........ccceee -1,609
Computer Maintenance Re-

POMS oo —32,902

Total . —34,570

Based on the foregoing, NHTSA
believes industry will incur 34,570
fewer burden hours a year in EWR
reporting to NHTSA.

Part 573’s information collection is
assigned OMB Control Number 2127—
0004, and was recently approved on
October 9, 2008. At the time of
approval, NHTSA estimated the

requirements of Part 573 necessitate
21,370 burden hours per year.

The revisions to Part 573 as a result
of this final rule do not change the
scope of those manufacturers’ obligation
to notify NHTSA of a defect or
noncompliance. Also, the new
requirement to provide a TIN range for
tire recalls does not affect the burden
hours associated with Part 573’s
information collection.9

The new component country of origin
requirement added to Part 573,
however, may potentially have a slight
impact on the burden hours associated
with Part 573’s information collection.
Under the current information
collection, we estimate that 650 recalls,
on average, are processed a year. We
estimate that possibly ten percent of the
recalls processed each year will require
the reporting manufacturer to obtain the
country of origin. Accordingly, we
calculate that the new component
country of origin requirement may
result in an additional 33 (rounded up
from 32.5) burden hours (650 recalls x
10 percent + 2).

In summary, this rulemaking reduces
the burden on industry by over 34,000
burden hours.

G. Executive Order 13045

Executive Order 13045 applies to any
rule that: (1) Is determined to be
“economically significant” as defined
under E.O. 12866, and (2) concerns an
environmental, health or safety risk that
NHTSA has reason to believe may have
a disproportionate effect on children. If
the regulatory action meets both criteria,
we must evaluate the environmental
health or safety effects of the planned
rule on children, and explain why the
planned regulation is preferable to other
potentially effective and reasonably
feasible alternatives considered by us.

19 As noted in the preamble, many tire
manufacturers provide the range of TINs for
recalled tires in their Part 573 reports. The
requirement of providing a TIN range for recalled
tires will not increase the burden hours for the
collection because, whether they reported it or not
in the past, manufacturers must determine a TIN
range in order to identify the recall population.
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Today’s final rule is not economically
significant.

H. Regulation Identifier Number (RIN)

The Department of Transportation
assigns a regulation identifier number
(RIN) to each regulatory action listed in
the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in or about April and October
of each year. You may use the RIN
contained in the heading at the
beginning of this document to find this
action in the Unified Agenda.

I Plain Language

Executive Order 12866 requires each
agency to write all rules in plain
language. In the NPRM, we requested
comment regarding our application of
the principles of plain language in the
proposal. We did not receive any
comments on this issue.

J. Data Quality Act

Section 515 of the FY 2001 Treasury
and General Government
Appropriations Act (Pub. L. 106-554,
section 515, codified at 44 U.S.C. 3516
historical and statutory note),
commonly referred to as the Data
Quality Act, directed OMB to establish
government-wide standards in the form
of guidelines designed to maximize the
“quality,” “objectivity,” “utility,” and
“integrity” of information that Federal
agencies disseminate to the public. As
noted in the EWR final rule (67 FR
45822), NHTSA has reviewed its data
collection, generation, and
dissemination processes in order to
ensure that agency information meets
the standards articulated in the OMB
and DOT guidelines. The changes
adopted by today’s final rule would
alleviate some of the burden for
manufacturers to provide EWR reports
by reducing the reporting requirement
on light vehicle manufacturers and
trailer manufacturers. Where the final
rule is requiring additional reporting by
manufacturers, the new requirement
will serve to improve the quality of the
data NHTSA receives under the EWR
rule, enabling the agency to be more
efficient and productive in proactively
searching for potential safety concerns
as mandated through the TREAD Act.

List of Subjects in 49 CFR Parts 573 and
579

Motor vehicle safety, Reporting and
recordkeeping requirements, Tires.

m In consideration of the foregoing,
NHTSA amends 49 CFR parts 573 and
579 as set forth below:

PART 573—DEFECT AND
NONCOMPLIANCE RESPONSIBILITY
AND REPORTS

m 1. The authority citation for part 573
continues to read as follows:

Authority: 49 U.S.C. 30102, 30103, 30116—
30121, 30166; delegation of authority at 49
CFR 1.50 and 49 CFR 501.8.

m 2. Amend § 573.6 by revising
paragraphs (c) (2) (iii) and (iv) to read
as follows:

§573.6 Defect and noncompliance
information report.
* * * * *

(C] EE
(2]* * %

(iii) In the case of items of motor
vehicle equipment, the identification
shall be by the generic name of the
component (tires, child seating systems,
axles, etc.), part number (for tires, a
range of tire identification numbers, as
required by 49 CFR 574.5), size and
function if applicable, the inclusive
dates (month and year) of manufacture
if available and any other information
necessary to describe the items.

(iv) In the case of motor vehicles or
items of motor vehicle equipment in
which the component that contains the
defect or noncompliance was
manufactured by a different
manufacturer from the reporting
manufacturer, the reporting
manufacturer shall identify the
component and, if known, the
component’s country of origin (i.e. final
place of manufacture or assembly), the
manufacturer and/or assembler of the
component by name, business address,
and business telephone number. If the
reporting manufacturer does not know
the identity of the manufacturer of the
component, it shall identify the entity
from which it was obtained. If at the
time of submission of the initial report,
the reporting manufacturer does not
know the country of origin of the
component, the manufacturer shall
ascertain the country of origin and
submit a supplemental report with that

information once it becomes available.
* * * * *

PART 579—REPORTING OF
INFORMATION AND
COMMUNICATIONS ABOUT
POTENTIAL DEFECTS

m 3. The authority citation for part 579
continues to read as follows:
Authority: 49 U.S.C. 30102-103, 30112,

30117-121, 30166-167; delegation of
authority at 49 CFR 1.50 and 49 CFR 501.8.

Subpart A—General

m 4. Amend §579.4 by revising the
definition of “Other safety campaign” in
paragraph (c) to read as follows:

§579.4 Terminology.

* * * * *
(C) L
* * * * *

Other safety campaign means an
action in which a manufacturer
communicates with owners and/or
dealers in a foreign country with respect
to conditions under which motor
vehicles or equipment should be
operated, repaired, or replaced that
relate to safety (excluding promotional
and marketing materials, customer
satisfaction surveys, and operating
instructions or owner’s manuals that
accompany the vehicle or child restraint
system at the time of first sale); or
advice or direction to a dealer or
distributor to cease the delivery or sale
of specified models of vehicles or
equipment.

* * * * *

Subpart C—Reporting of Early
Warning Information

m 5. Amend § 579.21 by revising the
section heading and by revising the first
sentence of the introductory text to read
as follows:

§579.21 Reporting requirements for
manufacturers of 5,000 or more light
vehicles annually.

For each reporting period, a
manufacturer whose aggregate number
of light vehicles manufactured for sale,
sold, offered for sale, introduced or
delivered for introduction in interstate
commerce, or imported into the United
States, during the calendar year of the
reporting period or during each of the
prior two calendar years is 5,000 or
more shall submit the information

described in this section. * * *
* * * * *

m 6. Amend § 579.22 by

m a. Revising the section heading;

m b. Revising the introductory text; and
m c. Revising the introductory text to
paragraph (b) to read as follows:

§579.22 Reporting requirements for
manufacturers of 100 or more buses,
manufacturers of 500 or more emergency
vehicles and manufacturers of 5,000 or
more medium-heavy vehicles (other than
buses and emergency vehicles) annually.
For each reporting period, a
manufacturer whose aggregate number
of buses manufactured for sale, sold,
offered for sale, introduced or delivered
for introduction in interstate commerce,
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or imported into the United States,
during the calendar year of the reporting
period or during either of the prior two
calendar years is 100 or more shall
submit the information described in this
section. For each reporting period, a
manufacturer whose aggregate number
of emergency vehicles (ambulances and
fire trucks) manufactured for sale, sold,
offered for sale, introduced or delivered
for introduction in interstate commerce,
or imported into the United States,
during the calendar year of the reporting
period or during either of the prior two
calendar years is 500 or more shall
submit the information described in this
section. For each reporting period, a
manufacturer whose aggregate number
of medium-heavy vehicles (a sum that
does not include buses or emergency
vehicles) manufactured for sale, sold,
offered for sale, introduced or delivered
for introduction in interstate commerce,
or imported into the United States,
during the calendar year of the reporting
period or during either of the prior two
calendar years is 5,000 or more shall
submit the information described in this
section. For paragraphs (a) and (c) of
this section, the manufacturer shall
submit information separately with
respect to each make, model, and model
year of bus, emergency vehicle and/or
medium-heavy vehicle manufactured
during the reporting period and the nine
model years prior to the earliest model
year in the reporting period, including
models no longer in production.

* * * * *

(b) Information on incidents involving
death or injury. For all buses,
emergency vehicles and medium heavy
vehicles manufactured during a model

year covered by the reporting period
and the nine model years prior to the
earliest model year in the reporting
period:

* * * * *

m 7. Amend § 579.23 by revising the
section heading and by revising the first
sentence of the introductory text to read
as follows:

§579.23 Reporting requirements for
manufacturers of 5,000 or more
motorcycles annually.

For each reporting period, a
manufacturer whose aggregate number
of motorcycles manufactured for sale,
sold, offered for sale, introduced or
delivered for introduction in interstate
commerce, or imported into the United
States, during the calendar year of the
reporting period or during either of the
prior two calendar years is 5,000 or
more shall submit the information

described in this section. * * *
* * * * *

m 8. Amend § 579.24 by revising the
section heading and by revising the first
sentence of the introductory text to read
as follows:

§579.24 Reporting requirements for
manufacturers of 5,000 or more trailers
annually.

For each reporting period, a
manufacturer whose aggregate number
of trailers manufactured for sale, sold,
offered for sale, introduced or delivered
for introduction in interstate commerce,
or imported into the United States,
during the calendar year of the reporting
period or during either of the prior two
calendar years is 5,000 or more shall

submit the information described in this
section. * * *
* * * * *

m 9. Amend § 579.27 by revising the
section heading to read as follows:

§579.27 Reporting requirements for
manufacturers of fewer than 100 buses
annually, for manufacturers of fewer than
500 emergency vehicles annually, for
manufacturers of fewer than 5,000 light
vehicles, medium-heavy vehicles (other
than buses and emergency vehicles),
motorcycles or trailers annually, for
manufacturers of original equipment, and
for manufacturers of replacement
equipment other than child restraint
systems and tires.

* * * * *

m 10. Amend §579.29 by adding
paragraph (a)(3) to read as follows:

§579.29 Manner of reporting.

(a) * % %

(3) For each report required under
paragraphs (a) through (c) of §§579.21
through 579.26 of this part and
submitted in the manner provided in
paragraph (a)(1) of this section, a
manufacturer must state the make,
model and model year of each motor
vehicle or item of motor vehicle
equipment in terms that are identical to
the statement of the make, model, model
year of each motor vehicle or item of
motor vehicle equipment provided in

the manufacturer’s previous report.
* * * * *

Issued on: September 11, 2009.
Ronald L. Medford,
Acting Deputy Administrator.
[FR Doc. E9-22365 Filed 9—16—09; 8:45 am]
BILLING CODE 4910-59-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0747; Directorate
Identifier 2009—NE-28—AD]

RIN 2120-AA64

Airworthiness Directives; Thielert
Aircraft Engines GmbH (TAE) Model
TAE 125-01 Reciprocating Engines

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above. This proposed
AD results from mandatory continuing
airworthiness information (MCAI)
issued by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

An in-flight engine shutdown incident was
reported on an aircraft equipped with a TAE
125-01 engine. This was found to be mainly
the result of a blockage of the scavenge oil
gear pump due to a broken axial bearing of
the turbocharger. The broken parts were
sucked into the oil pump and caused seizure.
With the pump inoperative, the separator
overfilled, causing the engine oil to escape
via the breather vent line. This caused a loss
of oil that resulted in the engine overheating
and subsequent shutdown.

We are proposing this AD to prevent
engine in-flight shutdown, possibly
resulting in reduced control of the
aircraft.

DATES: We must receive comments on
this proposed AD by October 19, 2009.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the instructions for sending your
comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 1200

New Jersey Avenue, SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590—0001.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

e Fax:(202) 493-2251.

Contact Thielert Aircraft Engines
GmbH, Platanenstrasse 14 D-09350,
Lichtenstein, Germany, telephone: +49—
37204-696-0; fax: +49-37204—-696-55;
e-mail: info@centurion-engines.com, for
the service information identified in this
proposed AD.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is the
same as the Mail address provided in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Jason Yang, Aerospace Engineer, Engine
Certification Office, FAA, Engine and
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
e-mail: jason.yang@faa.gov; telephone
(781) 238-7747; fax (781) 238—7199.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2009-0747; Directorate Identifier
2009-NE-28-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact with FAA

personnel concerning this proposed AD.
Using the search function of the Web
site, anyone can find and read the
comments in any of our dockets,
including, if provided, the name of the
individual who sent the comment (or
signed the comment on behalf of an
association, business, labor union, etc.).
You may review the DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(65 FR 19477-78).

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2007—-0232,
dated August 23, 2007 (referred to after
this as “the MCAI”’), to correct an unsafe
condition for the specified products.
The MCAI states:

An in-flight engine shutdown incident was
reported on an aircraft equipped with a TAE
125-01 engine. This was found to be mainly
the result of a blockage of the scavenge oil
gear pump due to a broken axial bearing of
the turbocharger. The broken parts were
sucked into the oil pump and caused seizure.
With the pump inoperative, the separator
overfilled, causing the engine oil to escape
via the breather vent line. This caused a loss
of oil that resulted in the engine overheating
and subsequent shutdown.

You may obtain further information by
examining the MCAI in the AD docket.

Relevant Service Information

Thielert has issued Service Bulletin
No. TM TAE 125-0016, Revision 1,
dated June 15, 2007. The actions
described in this service information are
intended to correct the unsafe condition
identified in the MCAL

Differences Between This Proposed AD
and the MCAI

We have reviewed the MCAI and, in
general, agree with its substance. But we
have found it necessary to change the
compliance from “within the next 50
flight hours after the effective date of
this directive, but not later than 31
October 2007, whichever occurs first”,
to “within the next 50 flight hours after
the effective date of this AD.”

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of Germany and is
approved for operation in the United
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States. Pursuant to our bilateral
agreement with Germany, EASA has
notified us of the unsafe condition
described in the MCAI and service
information referenced above. We are
proposing this AD because we evaluated
all information provided by EASA and
determined the unsafe condition exists
and is likely to exist or develop on other
products of the same type design. This
proposed AD would require the
modification of the engine oil system by
installing a filter adaptor to the catch
tank.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 250 products of U.S.
registry. We also estimate that it would
take about one work-hour per product to
comply with this proposed AD. The
average labor rate is $80 per work-hour.
Required parts would cost about $80 per
product. Based on these figures, we
estimate the cost of the proposed AD on
U.S. operators to be $40,000.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

Thielert Aircraft Engines GmbH: Docket No.
FAA—-2009-0747; Directorate Identifier
2009-NE-28-AD.

Comments Due Date

(a) We must receive comments by October
19, 2009.

Affected Airworthiness Directives (ADs)

(b) None.
Applicability

(c) This AD applies to Thielert Aircraft
Engines GmbH (TAE) model TAE 125-01
reciprocating engines, all serial numbers (SN)
up to-and-including SN 02-01-1018. These
engines are installed in, but not limited to,
Diamond Aircraft Industries Model DA42,
Piper PA-28-61 (Supplemental Type
Certificate (STC) No. SA03303AT), Cessna
172F, 172G, 172H, 1721, 172K, 172L, 172M,
172N, 172P, 172R, 1728, F172F, F172G,
F172H, F172K, F172L, F172M, F172N, and
F172P (STC No. SA01303WI) airplanes.

Reason

(d) This AD results from mandatory
continuing airworthiness information (MCAI)
issued by an aviation authority of another
country to identify and correct an unsafe
condition on an aviation product. The MCAI
describes the unsafe condition as:

An in-flight engine shutdown incident was
reported on an aircraft equipped with a TAE
125-01 engine. This was found to be mainly
the result of a blockage of the scavenge oil
gear pump due to a broken axial bearing of
the turbocharger. The broken parts were
sucked into the oil pump and caused seizure.

With the pump inoperative, the separator
overfilled, causing the engine oil to escape
via the breather vent line. This caused a loss
of oil that resulted in the engine overheating
and subsequent shutdown.

We are issuing this AD to prevent engine in-
flight shutdown, possibly resulting in
reduced control of the aircraft.

Actions and Compliance

(e) Unless already done, do the following
actions within the next 50 flight hours after
the effective date of this AD:

(1) Modify the engine oil system by
installing a filter adaptor to the catch tank.

(2) Use the installation instructions in
Thielert Service Bulletin No. TM TAE 125—
0016, Revision 1, dated June 15, 2007, to
install the filter adaptor.

FAA AD Differences

(f) This AD differs from the Mandatory
Continuing Airworthiness Information
(MCAI) as follows:

(1) The MCAI compliance time states
“within the next 50 flight hours after the
effective date of this directive, but not later
than 31 October 2007, whichever occurs
first”.

(2) This AD compliance time states “within
the next 50 flight hours after the effective
date of this AD.”

Related Information

(g) Refer to European Aviation Safety
Agency AD 2007-0232, dated August 23,
2007, for related information. Contact
Thielert Aircraft Engines GmbH,
Platanenstrasse 14 D—-09350, Lichtenstein,
Germany, telephone: +49-37204—696-0; fax:
+49-37204-696-55; e-mail: info@centurion-
engines.com, for a copy of this service
information.

(h) Contact Jason Yang, Aerospace
Engineer, Engine Certification Office, FAA,
Engine and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803; e-mail: jason.yang@faa.gov; telephone
(781) 238—7747; fax (781) 238-7199, for more
information about this AD.

Issued in Burlington, Massachusetts, on
September 10, 2009.
Peter A. White,

Assistant Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. E9—-22313 Filed 9-16-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0753; Directorate
Identifier 2009—-NE-31—-AD]

RIN 2120-AA64
Airworthiness Directives; Thielert

Aircraft Engines GmbH (TAE) Model
TAE 125-01 Reciprocating Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.
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ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above. This proposed
AD results from mandatory continuing
airworthiness information (MCAI)
issued by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

In-flight engine shutdown incidents were
reported on aircraft equipped with TAE-125—
01 engines. This was found to be mainly the
result of operation over a long time period
with broken piston cooling oil nozzles which
caused thermal overload of the piston.

We are proposing this AD to prevent
engine in-flight shutdown, possibly
resulting in reduced control of the
aircraft.

DATES: We must receive comments on
this proposed AD by October 19, 2009.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the instructions for sending your
comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 1200
New Jersey Avenue, SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

e Fax:(202) 493—-2251.

Contact Thielert Aircraft Engines
GmbH, Platanenstrasse 14 D-09350,
Lichtenstein, Germany, telephone: +49—
37204-696-0; fax: +49-37204—-696—55;
e-mail: info@centurion-engines.com, for
the service information identified in this
proposed AD.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647—-5527) is the
same as the Mail address provided in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Jason Yang, Aerospace Engineer, Engine
Certification Office, FAA, Engine and

Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
e-mail: jason.yang@faa.gov; telephone

(781) 238-7747; fax (781) 238—7199.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2009-0753; Directorate Identifier
2009-NE-31-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of the Web
site, anyone can find and read the
comments in any of our dockets,
including, if provided, the name of the
individual who sent the comment (or
signed the comment on behalf of an
association, business, labor union, etc.).
You may review the DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(65 FR 19477-78).

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2007-0232,
dated August 23, 2007 (referred to after
this as “the MCAI”), to correct an unsafe
condition for the specified products.
The MCAI states:

In-flight engine shutdown incidents were
reported on aircraft equipped with TAE-125—
01 engines. This was found to be mainly the
result of operation over a long time period
with broken piston cooling oil nozzles which
caused thermal overload of the piston.

You may obtain further information by
examining the MCAI in the AD docket.

Relevant Service Information

Thielert has issued Service Bulletin
No. TM TAE 125-0017, Revision 2,
dated February 22, 2008. The actions
described in this service information are
intended to correct the unsafe condition
identified in the MCAI.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of Germany and is
approved for operation in the United
States. Pursuant to our bilateral
agreement with Germany, EASA has
notified us of the unsafe condition
described in the MCAI and service
information referenced above. We are
proposing this AD because we evaluated
all information provided by EASA and
determined the unsafe condition exists
and is likely to exist or develop on other
products of the same type design.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 250 engines of U.S. registry.
We also estimate that it would take
about 2 work-hours per engine to
comply with this proposed AD. The
average labor rate is $80 per work-hour.
Required parts would cost about $30 per
engine. Based on these figures, we
estimate the cost of the proposed AD on
U.S. operators to be $47,500.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;
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2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

Thielert Aircraft Engines GmbH: Docket No.
FAA-2009-0753; Directorate Identifier
2009-NE-31-AD.

Comments Due Date

(a) We must receive comments by October
19, 2009.

Affected Airworthiness Directives (ADs)

(b) None.
Applicability

(c) This AD applies to Thielert Aircraft
Engines GmbH (TAE) model TAE 125-01
reciprocating engines, excluding engines that
have been modified to TAE Design
Modification No. 2007-001. These engines
are installed in, but not limited to, Diamond
Aircraft Industries Model DA42, Piper PA—
28-61 (Supplemental Type Certificate (STC)
No. SA03303AT), Cessna 172F, 172G, 172H,
1721, 172K, 172L, 172M, 172N, 172P, 172R,
1728, F172F, F172G, F172H, F172K, F172L,
F172M, F172N, and F172P (STC No.
SA01303WI) airplanes.

Reason

(d) This AD results from mandatory
continuing airworthiness information (MCAI)
issued by an aviation authority of another
country to identify and correct an unsafe
condition on an aviation product. The MCAI
describes the unsafe condition as:

In-flight engine shutdown incidents were
reported on aircraft equipped with TAE-125—
01 engines. This was found to be mainly the
result of operation over a long time period
with broken piston cooling o0il nozzles which
caused thermal overload of the piston.

We are issuing this AD to prevent engine
in-flight shutdown, possibly resulting in
reduced control of the aircraft.

Actions and Compliance

(e) Unless already done, do the following
actions:

(1) Within the next 110 flight hours, or
during the next scheduled maintenance,
whichever occurs first after the effective date
of this AD, inspect the engine and engine oil
for any evidence or pieces of broken piston
cooling nozzles.

(2) Use the inspection instructions in
Thielert Service Bulletin No. TM TAE 125—
0017, Revision 2, dated February 22, 2008, to
perform the inspection.

(3) Thereafter, repetitively inspect the
engine and engine oil for any evidence or
pieces of broken piston cooling nozzles,
within every additional 100 flight hours.

(4) If any evidence of a failed cooling
nozzle is found, remove the engine from
service before further flight.

Alternative Methods of Compliance
(AMOCs)

(f) The Manager, Engine Certification
Office, FAA, has the authority to approve
AMOGC:s for this AD, if requested using the
procedures found in 14 CFR 39.19.

Related Information

(g) Refer to European Aviation Safety
Agency AD 2008-0016 R1, dated February
22,2008, and Thielert Aircraft Engines
GmbH, Platanenstrasse 14 D—-09350,
Lichtenstein, Germany, telephone: +49—
37204—-696—0; fax: +49-37204—696-55; e-
mail: info@centurion-engines.com, for related
information.

(h) Contact Jason Yang, Aerospace
Engineer, Engine Certification Office, FAA,
Engine and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803; e-mail: jason.yang@faa.gov; telephone
(781) 238-7747; fax (781) 238-7199, for more
information about this AD.

Issued in Burlington, Massachusetts, on
September 10, 2009.
Peter A. White,

Assistant Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. E9-22314 Filed 9-16—-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Highway Administration

23 CFR Part 772
[FHWA Docket No. FHWA-2008-0114]
RIN 2125-AF26

Procedures for Abatement of Highway
Traffic Noise and Construction Noise

AGENCY: Federal Highway
Administration (FHWA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM); request for comments.

SUMMARY: This document proposes to
revise the Federal regulations on the
Procedures for Abatement of Highway
Traffic Noise and Construction Noise.
The FHWA seeks to clarify certain
definitions, the applicability of this
regulation, certain analysis
requirements, and the use of Federal
funds for noise abatement measures. In
addition, the proposed regulation would
include a screening tool and the latest
state of the practice on addressing
highway traffic noise.

DATES: Comments must be received by
November 16, 2009.

ADDRESSES: Mail or hand deliver
comments to the U.S. Department of
Transportation, Dockets Management
Facility, Room PL—401, 1200 New Jersey
Avenue, SE., Washington, DC 20590 or
fax comments to (202) 493—-2251.
Alternatively, comments may be
submitted via the Federal eRulemaking
Portal at http://www.regulations.gov. All
comments must include the docket
number that appears in the heading of
this document. All comments received
will be available for examination and
copying at the above address from 9
a.m. to 5 p.m., e.t.,, Monday through
Friday, except Federal holidays. Those
desiring notification of receipt of
comments must include a self-
addressed, stamped postcard or you
may print the acknowledgment page
that appears after submitting comments
electronically. Anyone is able to search
the electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (Volume
65, Number 70, Pages 19477-78).

FOR FURTHER INFORMATION CONTACT: Mr.
Mark Ferroni, Office of Natural and
Human Environment, (202) 3663233,
or Mr. Robert Black, Office of the Chief
Counsel, (202) 366—1359, Federal
Highway Administration, 1200 New
Jersey Avenue, SE., Washington, DC
20590.

SUPPLEMENTARY INFORMATION:
Electronic Access

An electronic copy of this document
may be downloaded by using a
computer, modem, and suitable
communications software from the
Government Printing Office’s Electronic
Bulletin Board Service at (202) 512—
1661. Internet users may also reach the
Office of the Federal Register’s home
page at: http://www.archives.gov and the
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Government Printing Office’s Web page
at: hitp://www.access.gpo.gov/nara.

Background

The FHWA developed the noise
regulation as required by section 136 of
the Federal-Aid Highway Act of 1970
(codified at 23 U.S.C. 109(i)). The
regulation applies to highway
construction projects where a State
department of transportation has
requested Federal funding for
participation in the project. The FHWA
noise regulation, found at 23 CFR 772,
requires a highway agency to investigate
traffic noise impacts in areas adjacent to
federally-funded highways for the
proposed construction of a highway on
a new location or the reconstruction of
an existing highway that either
significantly changes the horizontal or
vertical alignment or increases the
number of through-traffic lanes. If the
highway agency identifies impacts, it
must consider abatement. The highway
agency must incorporate all feasible and
reasonable noise abatement into the
project design.

The FHWA published the “Highway
Traffic Noise Analysis and Abatement
Policy and Guidance” (‘“Policy and
Guidance”), dated June 1995, (available
at http://www.fhwa.dot.gov/
environment/noise/polguide/
polguid.pdf) which provides guidance
and policy on highway traffic and
construction noise abatement
procedures for Federal-aid projects.
While updating the 1995 Policy and
Guidance, the FHWA determined that
certain changes to the noise regulations
were necessary. As a result, the FHWA
developed this NPRM to propose those
changes.

This NPRM proposes to amend all of
the sections in Part 772, except for
sections 772.1 and 772.3. A highway
agency would be required to submit its
revised noise policy, meeting the
requirements of the final rule, to FHWA
for approval within 6 months of the
publication date of the final rule. The
FHWA would review the highway
agency’s revised noise policy for
conformance to the final rule and
uniform and consistent application
nationwide. The highway agency would
provide FHWA for approval a review
schedule that does not to exceed 3
months from the highway agency’s
submission of the revised noise policy.
FHWA would require at least 14
business days to conduct an initial and
a subsequent review of a revised noise
policy. Failure to submit a revised noise
policy in accordance with the final rule
could result in a delay in FHWA'’s
approval of Federal-aid highway
projects. The highway agency would be

required to implement the new standard
on the date that the FHWA approved the
highway agency’s revised policy. For
Federal-aid highway projects for which
the noise analysis has already begun,
the FHWA Division Office would
determine which of those projects, if
any, should be completed under their
previous approved noise policy.
Commenters are encouraged to
comment on the feasibility of this
timeline. This NPRM also recommends
changes to Table 1—Noise Abatement
Criteria and the removal of Appendix
A—National Reference Energy Mean
Emission Levels as a Function of Speed.
In addition to these proposed changes,
the FHWA is proposing various minor
changes to sections throughout the
NPRM to institute a more logical order
in the regulation. These proposed minor
changes would not change the meaning
of the regulation and would not be
substantive in nature.

Although the FHWA is soliciting
comments on all the proposed changes
within the NPRM, there are three
additions to the regulation for which the
FHWA specifically seeks comment. The
first, contained in section
772.9(c)(5)(ii)(b), allows highway
agencies to determine the allowable cost
of noise abatement. The second,
contained in section 772.9(d), provides
a change from past FHWA guidance
regarding when it is appropriate for
third parties to contribute additional
funds to a noise abatement measure or
aesthetic treatments. This NPRM would
allow third party contributions only
after the highway agency has
determined that the noise abatement
measure is feasible and reasonable. The
third, contained in section 772.13(e),
would require each highway agency to
maintain an inventory of all constructed
noise abatement measures, which
FHWA currently requests from highway
agencies during the triennial noise
barrier inventory. Additional
information on the proposed changes
follows.

Proposed Changes

The FHWA proposes updates to
section 772.5 Definitions, section 772.7
Applicability, section 772.9 Analysis of
traffic noise impacts and abatement
measures, section 772.11 Noise
abatement, section 772.13 Federal
participation, section 772.15
Information for local officials, and
section 772.17 Traffic noise prediction,
Table 1—Noise Abatement Criteria;
ministerial changes to section 772.19
Construction Noise; and, the removal of
Appendix A—National Reference
Energy Mean Emission Levels as a
Function of Speed.

Section 772.5, as proposed, would
add, modify, or combine definitions, as
well as reorganize the order in which
they appear in the regulation. Section
772.5(a), as proposed, would expand the
definition of a Type I project as
provided in the FHWA memorandum
dated October 20, 1998 (available at
http://www.fhwa.dot.gov/environment/
noise/typelmem.htm) and in
accordance with common industry
practices. Section 772.5(a)(1), as
proposed, would expand the definition
of a highway on new location to include
the addition of new interchanges or
ramps to complete an existing partial
interchange. Section 772.5(a)(2), as
proposed, would require a highway
agency to define the significant change
in the horizontal or vertical alignment.
Although these definitions, as proposed,
would allow the highway agency to
determine a significant change in the
horizontal or vertical alignment, it
would be required to consider, as a
factor, a 3 dB(A) increase in the noise
environment at the receptor when
comparing the existing condition to the
future build condition.

Section 772.5(a)(3), as proposed,
would include the discussion of
through-traffic lanes as provided in the
FHWA memorandum dated October 20,
1998 (available at http://
www.fhwa.dot.gov/environment/noise/
typelmem.htm). This memorandum
references High-Occupancy-Vehicle
(HOV) lanes and truck-climbing lanes;
however, we propose including High-
Occupancy-Toll lanes as a Type I
project.

Section 772.5(a)(4), as proposed,
would include a discussion of auxiliary
lanes. The October 20, 1998,
memorandum (available at http://
www.fhwa.dot.gov/environment/noise/
typelmem.htm) also discusses when an
auxiliary lane shall be determined a
Type I project. This memorandum refers
to an auxiliary lane increasing capacity,
being a minimum of 1.5 miles long,
added between interchanges to improve
operational efficiency and functioning
as a through-traffic lane. These four
references corresponded to sections
772.5(a)(4)(i)—(iv), respectively. We
would also, as proposed in section
772.5(a)(4)(v), classify an auxiliary lane
as a Type I project if the auxiliary lane
significantly alters the horizontal or
vertical alignment. Section 772.5(b), as
proposed, would clarify the definition
of a Type II project. The first sentence
will remain the same as currently
written in the regulation. A second
sentence would be added to clarify that
in order for a highway agency to receive
Federal-aid highway funds for a Type II
project, the highway agency must
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develop and implement a Type II
program in accordance with section
772.7(c)(2). The development and
implementation of a Type II program
has been supported by the FHWA since
June 1995 with the release of the Policy
and Guidance document, which is
available at http://www.fhwa.dot.gov/
environment/noise/polguide/
polguid.pdf).

Section 772.5(c), as proposed, would
define a Type III project. This new
project type is necessary to categorize
projects that do not satisfy the definition
of a Type I or a Type II project. For
example, roadway reconstruction or in-
kind bridge replacements do not meet
the definitions of a Type I project or a
Type II project. The lack of
categorization for these projects would
be problematic as highway agencies
prepare environmental clearance
documentation because there is no
succinct way to discuss the noise
analysis requirements of the project.
This new Type III project category
would enable highway agencies to
categorize all projects.

Section 772.5(d), as proposed, would
define the term “residence.” The term
residence would appear throughout the
regulation including Activity Category B
within Table I of the Noise Abatement
Criteria. According to the June 19, 1995,
distribution memorandum (available at
http://www.fhwa.dot.gov/environment/
noise/polpap m.htm) for the 1995
Policy and Guidance document, “the
method used to count residences should
include all dwelling units, e.g., owner-
occupied, rental units, mobile homes
* * * The proposed definition would
ensure proper application of the term
when determining noise impacts.
References to a benefited receiver would
be found in proposed sections 772.5,
772.9 and Table 1 of this NPRM.

Section 772.5(e), as proposed, would
add a definition for the term “special
land use facilities.” This would include
picnic areas, recreation areas,
playgrounds, active sport areas, parks,
motels, hotels, schools, places of
worship, libraries, hospitals, cemeteries,
campgrounds, trails, and trail crossings.
Special land use facilities often require
a different process to identify the
number of impacted and benefited
receivers it contains than that of a
residence. In proposed section 772.9, we
would define impact/impacted and
benefited/benefiting receivers.

Section 772.5(f), as proposed, would
define the term “multifamily dwelling,”
and would require the State agency to
count each residence in a multifamily
structure as one receiver. The proposed
definition would allow highway
agencies to assess the total number of

impacted and benefited receivers.
Proposed section 772.9 of this NPRM
would refer to multifamily dwellings.

In section 772.5(g), as proposed,
would define the term “planned,
designed, and programmed” as a
definite commitment to develop land
with an approved specific design of
land use activities. The term is currently
referenced in the regulation under
existing section 772.9, but is not
defined.

Section 772.5(h), as proposed, would
define the term ‘““date of public
knowledge.” According to the 1995
Policy and Guidance document,
highway agencies ‘“‘must identify when
the public is officially notified of the
adoption of the location of a proposed
highway project.” The date of public
knowledge establishes when the
Federal/State governments are no longer
responsible for providing noise
abatement for new development, which
occurs adjacent to the proposed
highway project. The 1995 Policy and
Guidance document indicates that the
date of public knowledge cannot
precede the date of approval of a
Categorical Exclusion (CE), Finding of
No Significant Impact (FONSI), or
Record of Decision (ROD). The addition
of this definition allows for the
connection of planned, designed, and
programmed with the date of public
knowledge within the regulation.

Section 772.5(j), as proposed, would
modify the definition of “‘traffic noise
impacts” to include minor editorial and
clarification changes.

Section 772.5(k), as proposed, would
modify the definition of “design year.”
Highway agencies define the design year
as a part of their project development.
Under the proposed definition, the
design year established for the Federal-
aid highway project would be the year
used for the noise analysis.

Section 772.5(1), as proposed, would
define the term “impacted receiver.”
There are references throughout the
current regulation about determining
traffic noise impacts. This definition
would clarify that traffic noise impacts
can occur two ways, either by
approaching or exceeding an absolute
noise level, called the Noise Abatement
Criteria (NAC) or by a noise level
substantially increasing over the
existing sound level. Impacted receiver
would be referenced in proposed
sections 772.9 and 772.11 of this NPRM.

Section 772.5(m), as proposed, would
define the term ‘“‘benefited receiver.” A
benefited receiver would not also have
to be an impacted receiver. Benefited
receiver would be referenced in
proposed section 772.9 of this NPRM.

Section 772.5(n), as proposed, would
define the term ‘‘feasibility.” The
current regulation makes references to
feasibility, and it is defined in the 1995
Policy and Guidance document;
however, it is not defined in the current
regulation. Proposed section 772.9 of
this NPRM refers to feasibility.

Section 772.5(0), as proposed, would
define the term ‘“reasonableness.”
Reasonableness would be determined by
considering several factors. The current
regulation makes references to
reasonableness and it is defined in the
1995 Policy and Guidance document;
however, it is not defined in the current
regulation. Sections 772.9, 772.11 and
772.15 of this NPRM refer to
reasonableness.

Section 772.5(p), as proposed, would
define the term “common noise
environment” and provide clarification
to proposed section 772.9(e), concerning
the concept of averaging the cost of
noise abatement among benefited
receivers within a common noise
environment.

Section 772.5(q), as proposed, would
define the term “property owner,”
which is referred to proposed sections
772.9, and 772.11 of this NPRM.

Section 772.5(r), as proposed, would
define the term “substantial
construction” as the granting of a
building permit, the filing of a plat plan,
or the occurrence of a similar action
prior to right-of-way acquisition or
construction approval for the original
highway.

Section 772.5(s), as proposed, would
define the term “‘severe noise impact.”
The regulation currently references
severe noise impacts in section
772.13(d) but does not define the term.
Severe noise impacts would be
referenced in proposed section 772.13 of
this NPRM.

Section 772.5(t), as proposed, would
combine the definitions of “L10” and
“L10(h)” into one definition of L.10,
since it is unnecessary to have two
definitions for L.10. L10(h) would be
referenced in proposed Table I of this
NPRM.

Section 772.5(u), as proposed, would
combine the definitions of “Leq” and
“Leq(h)” into one definition of Leq
since it is unnecessary to have two
definitions for Leq. Leq(h) would be
referenced in proposed Table I of this
NPRM.

Section 772.7(a), as proposed, would
make this regulation applicable to all
Federal lands and Federal-aid projects
authorized under Title 23.

Section 772.7(b), as proposed, would
emphasize that this regulation would be
applied uniformly and consistently
statewide. The principles of applying
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this regulation uniformly and
consistently have been common
practice, as supported by the 1995
Policy and Guidance document.

Section 772.7(c), as proposed, would
combine sections 772.7(a) and 772.7(b)
in the current regulation and would
include recommendations on a Type II
program and Type III projects. The
current section applies to all Type I
projects unless the regulation
specifically indicates that a section
applies only to a Type II project. This
section would refer to Type III projects
as a new project category.

The language in current section
772.7(b) would now be found, in part,
in proposed section 772.7(c)(1). We
propose to remove the reference to
when a Type II project is proposed for
Federal-aid highway participation at the
option of the highway agency (the
proposed provisions of sections
772.9(c), 772.13, and 772.19) because it
is redundant. Section 772.7(c), as
proposed, would state that there are
specific sections of the regulation that
only apply to a Type II project.

Section 772.7(c)(2), as proposed,
would require highway agencies
choosing to participate in a Type II
program to develop a priority system,
based on a variety of factors, and rank
the projects. The FHWA then must
approve a highway agency’s priority
system before Federal-aid funds can be
used. The parameters for the
development of a priority system for a
State highway agency’s Type II program
are currently contained in the 1995
Policy and Guidance document and
help ensure equitable application of this
optional program across social,
economical and environmental factors.

With the addition of a Type III project
in proposed section 772.7(c)(3), a
highway agency would not be required
to complete a noise analysis or consider
abatement measures for Type III
projects. Section 772.9(b)(2), as
proposed, would require a highway
agency to complete a traffic noise
analysis of each Activity Category listed
in Table 1 that is present in the project
study area. The current regulation does
not provide this direct link between the
noise analysis and Table 1. Additional
clarification and connection to the NAC
listed in Table 1, as proposed, would be
provided in proposed sections
772.9(b)(2)(1)-(v).

Section 772.9(b)(2)(i), would require
highway agencies to submit justification
to the FHWA on a case-by-case basis for
approval of an Activity Category A
designation. Activity Category A
designations are extremely rare due to
the difficulty in meeting these
requirements; therefore, approval by the

FHWA would be required to ensure the
property meets the requirements and
that the designation would be uniformly
and consistently applied.

Section 772.9(b)(2)(ii), as proposed,
would divide Activity Category B into
residences, both single-family and
multifamily, and special land use
facilities. The definition of a special
land use facility would be found in
proposed section 772.5(e) of this NPRM.
Highway agencies would be required to
adopt a standard practice for analyzing
these special land use facilities, which
would allow the highway agency to
uniformly and consistently apply the
regulation when a project area
contained a special land use facility. A
highway agency could categorize the
standard practice for special land use
facilities by context and intensity, i.e.,
land use type, usage, project level, etc.
Section 772.9(b)(2)(iii), as proposed,
would restate Activity Category C,
which Table 1 lists as “Developed
lands, properties, or activities not
included in Categories A or B above.” It
is the FHWA’s position that this is
comprised of both commercial and
industrial land uses. These land uses are
the only developed land use types not
already listed in Categories A or B.

Section 772.9(b)(2)(iv)(A), as
proposed, would require a highway
agency to determine if undeveloped
land is planned, designed, and
programmed for development. Planned,
designed, and programmed is listed in
the current regulation in section
772.9(b)(1), and would be defined in
proposed section 772.5(g). The 1995
Policy and Guidance document
provided guidance on the exact date
that undeveloped land could be
determined planned, designed, and
programmed. This section, as proposed,
would require the highway agency to
identify the milestones or activities and
associated dates for acknowledging
when undeveloped land is considered
planned, designed, and programmed,
choose the milestone or activity that
best fulfills its requirements and apply
them consistently and uniformly
statewide.

Section 772.9(b)(2)(iv)(B), as
proposed, would require a highway
agency to determine future noise levels
when undeveloped land is planned,
designed, and programmed and, where
appropriate, to consider abatement
measures. This would clarify current
section 772.9(b)(1), which requires a
highway agency to complete a noise
analysis for undeveloped lands for
which development is planned,
designed, and programmed.

Section 772.9(b)(2)(iv)(C), as
proposed, would recommend methods

to assess noise levels for undeveloped
lands that are not planned, designed,
and programmed for development. If
undeveloped land is not planned,
designed, and programmed by the date
of public knowledge, the highway
agency would be required to determine
noise levels and document the results in
the project’s environmental clearance
documents and noise analysis
documents. Lands that are not planned,
designed, and programmed by the date
of public knowledge would not be
eligible for consideration for Federal
participation for noise abatement
measures. The date of public knowledge
would be defined in proposed section
772.5(h) of this NRPM. The 1995 Policy
and Guidance document states that the
date of public knowledge is the date
when the Federal government is no
longer responsible for providing noise
abatement for new development that
occurs adjacent to the proposed
highway project. The date of public
knowledge could not precede the date of
approval of CEs, FONSIs, or RODs.

Section 772.9(b)(2)(v), as proposed,
would require a highway agency to only
conduct an indoor analysis for Activity
Category E, which proposed Table 1
lists as the interior of residences,
motels, hotels, public meeting rooms,
schools, places of worship, libraries,
hospitals, and auditoriums, after
completing an analysis of the outdoor
activity areas. A highway agency would
be required to exhaust all outdoor
analysis options before performing an
indoor analysis.

Section 772.9(b)(3), as proposed,
would require, for a Type I project, the
traffic noise analysis study area to
extend at least 500 feet from the project
of the build alternative(s) as the
minimum area; however, highway
agencies could choose to routinely
analyze at distances greater than 500
feet. A highway agency would be
required to analyze any area beyond the
minimum distance if the highway
agency believed that traffic noise
impacts could occur. These minimum
areas for analyzing traffic noise impacts
would ensure that the highway agency
identified all potentially impacted
receivers. If impacts were determined
beyond the minimum area of analysis, a
highway agency would be required to
include those impacts in the
consideration of feasible and reasonable
noise abatement measures.

Section 772.9(c)(3)(i), as proposed,
would require highway agencies to
establish an “approach” level for
determining a traffic noise impact as at
least 1 dB(A) less than the NAC. This is
consistent with the 1995 Policy and
Guidance document.
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Section 772.9(c)(3)(ii), as proposed,
would require highway agencies to
define the term “‘substantial noise
increase.” The 1995 Policy and
Guidance document makes reference to
a 10 dB(A) and a 15 dB(A) substantial
increase criteria but then indicates that
the FHWA will “accept a well-reasoned
definition that is uniformly and
consistently applied.” Since 1995, it has
become common practice for a highway
agency to define a substantial increase
as a design year noise increase over
existing noise levels of between 10
dB(A) to 15 dB(A). Therefore, the
FHWA is proposing to require a State
highway agency to define a substantial
noise increase criterion between 10
dB(A) to 15 dB(A). The second sentence
in section 772.9(c)(3)(ii), as proposed, is
consistent with the 1995 Policy and
Guidance document, which states, “A
traffic noise impact occurs when the
predicted levels approach or exceed the
NAC or when predicted traffic noise
levels substantially exceed the existing
noise level, even though the predicted
levels may not exceed the NAC.”
Therefore, we propose no lower dB(A)
limit when considering a substantial
noise increase.

Section 772.9(c)(4), as proposed,
would require a traffic noise analysis to
include an assessment of impacted and
benefited receivers, which are defined
in these proposed sections 772.5(1) and
772.5(m), respectively. We also propose
in this section that a “‘highway agency
shall define the threshold for the noise
reduction which determines a benefited
receiver as at least 5 dB(A).” It is the
FHWA'’s position that, since it requires
a 5 dB(A) noise reduction for a noise
abatment measure to be deemed
acoustically feasible, the same principle
should be required for a receiver to be
classified as benefiting from the noise
abatement measure.

Section 772.9(c)(5), as proposed,
would require a traffic noise analysis to
include an examination and evaluation
of feasible and reasonable noise
abatement measures for reducing traffic
noise impacts. The regulation would not
specify what to include in determining
that a noise abatement measure is
feasible and/or reasonable; however, the
1995 Policy and Guidance document
indicates that both feasibility and
reasonableness should include several
factors and provides several examples.
As aresult, we propose each highway
agency develop feasibility and
reasonableness factors for FHWA
approval. The factors in proposed
sections 772.9(c)(5)(i)—(ii) are the
minimum factors a highway agency
would be required to include in its
feasibility and reasonableness factors.

Section 772.9(c)(5)(i)(A), as proposed,
would require feasibility factors to
include an “achievement of at least a 5
dB(A) highway traffic noise reduction at
the majority of the impacted receivers
* * * > The 5 dB(A) reduction in noise
is supported by the 1995 Policy and
Guidance document, and ‘“majority”’
would be required to mean at least one
percentage point over 50 percent.

Section 772.9(c)(5)(i)(B), as proposed,
would require that, for a noise
abatement measure to be feasible, a
highway agency must determine that ‘it
is possible to design and construct a safe
noise abatement measure.” This
requirement would reiterate safety as a
key concern of both the FHWA and
State highway agencies.

Section 772.9(c)(5)(ii)(A), as
proposed, would require that
reasonableness include “consideration
of the desires of the property owners of
the impacted receivers.” Section
772.11(f), as proposed, describes how
that would be determined.

Section 772.9(c)(5)(ii)(B), as proposed,
would deviate from current practice
provided in the 1995 Policy and
Guidance document. Highway agencies
currently determine a cost per square
foot of their noise abatement measures
based on their own criteria and then
choose from a range of $15,000 to
$50,000 per benefited receiver, as
allowed by the 1995 Policy and
Guidance document. The highway
agency then multiplies the square
footage of the noise abatement measure
by the cost per square foot to get the
total cost of the noise abatement
measure. Once the total cost of the noise
abatement measure is determined, the
highway agency divides this total cost
by the number of benefited receivers.
Instead of dividing by a cost/benefited
receiver, some highway agencies divide
by a cost/benefited receiver/dB(A). In
this section, we propose to allow each
highway agency to determine, with
FHWA approval, the allowable cost of
abatement by determining a baseline
cost reasonableness value. This
determination could include the actual
construction cost of noise abatement,
cost per square foot of abatement, and
either the cost/benefited receiver or
cost/benefited receiver/dB(A).

Section 772.9(c)(5)(ii)(B), as proposed,
would require a highway agency to re-
analyze the allowable cost for abatement
at regular intervals, not to exceed 5
years. This would ensure that the cost
of a noise abatement measure is
reassessed for inflation of construction
costs. Section 772.9(c)(5)(ii)(B), as
proposed, would also give a highway
agency the option of justifying, for
FHWA approval, different cost

allowances for a particular geographic
area(s) within the State. This proposed
change would provide flexibility to the
highway agency when developing its
allowable cost of abatement. If the
highway agency develops different cost
allowances for particular geographic
areas, the highway agency would be
required to consistently apply these
methodologies as would be required by
proposed section 772.7(b).

Section 772.9(c)(5)(iii), as proposed,
would allow a highway agency to
consider other reasonableness factors,
including the date of development,
length of exposure to highway traffic
noise impacts, exposure to higher
absolute highway traffic noise levels,
changes between existing verses future
build conditions, mixed zoning
development, and implementation of
noise compatible planning concepts.
Only the reasonableness factors listed in
proposed section 772.9(c)(5) would be
allowed on Federal-aid highway
projects.

Section 772.9(d), as proposed, would
deviate from the 1995 Policy and
Guidance document regarding third
party funding for noise abatement. The
1995 Policy and Guidance document
allows third party funding to pay for the
difference between the actual cost of a
noise abatement measure and the
reasonable cost, as long as it is done in
a nondiscriminatory manner. It is the
FHWA'’s position that, in order to
comply with the requirements of Title
IV and the Executive Order on
Environmental Justice (E.O. 12898), it is
only acceptable to permit a third party
funding on a Type I or Type II Federal-
aid highway project if the noise
abatement measure would be
considered feasible and/or reasonable
without the additional funding. The
determination of feasibility and
reasonableness to fund the construction
of a noise abatement measure would be
based solely on the highway agency’s
requirements for determining feasibility
and reasonableness. However, it would
be acceptable for a Federal-aid highway
project, either Type I or Type II, to allow
a third party to contribute funds to make
functional (e.g., absorptive treatment,
access doors) or aesthetic enhancements
to a noise abatement measure already
determined feasible and reasonable.

Section 772.9(e), as proposed, would
allow a highway agency to average the
cost of noise abatement measures among
benefited receivers within a common
noise environment for both Type I and
Type II projects, and average the cost of
noise abatement measures. Some
highway agencies currently use cost-
averaging practices. This proposed
language would provide a parameter for
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this practice to allow uniform and
consistent application. This parameter
would include “within a common noise
environment.” A common noise
environment would be defined in
proposed section 772.5(p) of this NPRM.

Section 772.11(c), as proposed, would
modify the current regulation by
requiring a highway agency to consider
abatement measures for an identified
noise impact. The abatement measures
listed in section 772.13(c) would be
eligible for Federal funding and, at a
minimum, the highway agency would
be required to consider noise abatement
in the form of a noise barrier. The noise
abatement measures listed in section
772.13(c), as proposed, would be
eligible for Federal-aid funding but a
highway agency would not be required
to consider each noise abatement
measure listed in proposed section
772.13(c). The only noise abatement
measure a highway agency would be
required to consider would be a noise
barrier.

Section 772.11(d), as proposed, would
clarify the meaning of “substantial noise
reductions” by adding “which at a
minimum, shall be at least 5 dB(A) for
the majority of the impacted receivers.”
Impacted receivers would be defined in
section 772.5(1), as proposed, and the
definition of majority would be
included in proposed section
772.9(c)(5)({)(A).

Section 772.11(e), as proposed, would
remove the phrase “final environmental
impact statement” and add the full
range of environmental documentation
to include “Categorical Exclusion,
Finding of No Significant Impact and
Record of Decision.” Section
772.11(e)(1), as proposed, would switch
the order of “reasonable and feasible” to
“feasible and reasonable.” In the
process of assessing a noise abatement
measure, it is not logical to consider
cost or views of the impacted receivers
if the noise abatement measure has not
been first assessed to determine if it is
feasible, as defined in section
772.9(c)(5)(i), as proposed. Section
772.11(e)(2), as proposed, would remove
“no apparent solution”” and replace it
with “no noise abatement measures are
feasible and reasonable.”

Section 772.11(f), as proposed, would
clarify methods for soliciting the
viewpoints of the benefited property
owners by requiring a highway agency
to solicit the viewpoints from all and
receive responses from a majority of the
benefited property owners. It is the
FHWA'’s position that highway agencies
should make good-faith efforts to solicit
the viewpoints of all benefited property
owners, since it relates to the
reasonableness determination of noise

abatement measures. Majority would
mean at least one percentage point over
50 percent. This section also would
require a highway agency to solicit only
the viewpoints of the property owner(s)
of a benefited receiver when
determining reasonableness of a noise
abatement measure. A highway agency
would not consider the viewpoints of
other entities to determine
reasonableness unless explicitly
authorized by the property owner(s). It
is the position of FHWA that only the
owners of the impacted property should
have a deciding viewpoint on the
reasonableness of a noise abatement
measure, since owners have vested
financial interests in the property.

Section 772.11(h), as proposed, would
clarify the FHWA'’s position on noise
analyses prepared for design-build
projects. The stated goal of 23 CFR 636
is to ensure an objective National
Environmental Policy Act (NEPA)
process. The regulation is clear that
final design cannot occur until NEPA is
complete. The NEPA process includes
the technical studies the NEPA
decisionmakers rely on to develop the
NEPA document and the NEPA decision
document. This proposed provision
would ensure an objective NEPA
process by preventing the contractor
from making NEPA decisions based
solely on cost, which could potentially
violate the conflict of interest
requirements in 40 CFR 1506(c). The
design-build regulation at 23 CFR
636.109(b) states that the design-build
contract must include appropriate
provisions ensuring that all
environmental and mitigation measures
identified in the NEPA document will
be implemented and that the design-
builder must not prepare the NEPA
document or have any decision making
responsibility with respect to the NEPA
process. In order to comply with these
provisions, a highway agency would be
required to complete a technical noise
analysis and abatement design as part of
NEPA and the preliminary design. This
is necessary to avoid a minimalist
approach to noise abatement where the
abatement measure is designed to the
NAC or feasibility criterion, rather than
to achieve a substantial reduction in
accordance with the 1995 Policy and
Guidance and to satisfy section
772.11(c), as proposed.

Section 772.13(a), as proposed, would
clarify that the requirements of
proposed sections 772.13(a)(1)—(2)
would be required for both Type I and
Type II projects. Section 772.13(a)(2), as
proposed, would combine sections
772.13(a)(2)—(3) in the current
regulation to state ‘‘[a]batement
measures have been determined to be

feasible and reasonable per § 772.9(c)(5)
of this chapter.” By changing this
sentence to include feasible and
reasonable we would incorporate the
intent in sections 772.13(a)(2)—(3).

Section 772.13(c), as proposed, would
rename the subsection as “Noise
Abatement Measures” to delineate
clearly the purpose of the proposed
section. Section 772.13(c), as proposed,
lists the five noise abatement measures
available for Federal-aid funding. The
current regulation contains six noise
abatement measures. We propose
combining current sections 772.13(c)(3)
and 772.13(c)(4), which deal with noise
barriers as noise abatement measures.
We propose to list noise barriers as the
first noise abatement measure. Noise
barriers currently are listed in sections
772.13(c)(3) and 772.13(c)(4), and we
propose to list them in section
772.13(c)(1) solely because they are the
most frequently used form of noise
mitigation. The remaining noise
abatement measures provided in the
current regulation are listed in
sequential order in this proposed
section.

Section 772.13(c)(1), as proposed,
would clarify the FHWA’s position on
Federal-aid funding for landscaping.
This proposed language would replace
section 772.13(c)(3) while retaining the
intent of the current regulation. Section
772.13(c)(5), as proposed, would clarify
that noise insulation of public use or
nonprofit institutional structures would
be eligible for Federal funding.

Section 772.13(d), as proposed, would
require highway agencies to define
severe noise impacts in accordance with
proposed section 772.5(s). The proposed
changes to this section would clarify the
FHWA'’s position on the process
required for a severe noise impact on a
Federal-aid highway project. A noise
analysis considers the worst-case noise
environment for the design year of the
Federal-aid highway project; therefore,
it is the FHWA'’s position that the severe
noise impact would be derived from the
“future build condition”; not the
existing condition. We also propose that
the highway agency first determine if
the abatement measures listed in
paragraph (c) of this section provide
feasible and reasonable exterior noise
abatement for severe noise impacts. If
exterior noise abatement