WD RECG 10-1-09 Thursday
S ] y Vol. 74 No. 189 Oct. 1, 2009

Pages 50671-50910

ISUET

0

Mederal Re 0



II Federal Register/Vol. 74, No.

189/ Thursday, October 1, 2009

The FEDERAL REGISTER (ISSN 0097-6326) is published daily,
Monday through Friday, except official holidays, by the Office

of the Federal Register, National Archives and Records
Administration, Washington, DC 20408, under the Federal Register
Act (44 U.S.C. Ch. 15) and the regulations of the Administrative
Committee of the Federal Register (1 CFR Ch. I). The
Superintendent of Documents, U.S. Government Printing Office,
Washington, DC 20402 is the exclusive distributor of the official
edition. Periodicals postage is paid at Washington, DC.

The FEDERAL REGISTER provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders, Federal agency documents having %eneral
applicability and legal effect, documents required to be published
by act of Congress, and other Federal agency documents of public
interest.

Documents are on file for public inspection in the Office of the
Federal Register the day before they are published, unless the
issuing agency requests earlier filing. For a list of documents
currently on file for public inspection, see www.federalregister.gov.

The seal of the National Archives and Records Administration
authenticates the Federal Register as the official serial publication
established under the Federa? Register Act. Under 44 U.S.C. 1507,
the contents of the Federal Register shall be judicially noticed.

The Federal Register is published in paper and on 24x microfiche.
It is also available online at no charge as one of the databases
on GPO Access, a service of the U.S. Government Printing Office.

The online edition of the Federal Register www.gpoaccess.gov/
nara, available through GPO Access, 1s issued under the authority
of the Administrative Committee of the Federal Register as the
official legal equivalent of the paper and microfiche editions (44
U.S.C. 4101 and 1 CFR 5.10). It is updated by 6 a.m. each day

the Federal Register is published and includes both text and
graphics from Volume 59, Number 1 (January 2, 1994) forward.

For more information about GPO Access, contact the GPO Access
User Support Team, call toll free 1-888-293-6498; DC area 202-
512-1530; fax at 202-512-1262; or via e-mail at gpoaccess@gpo.gov.
The Support Team is available between 7:00 a.m. and 9:00 p.m.
Eastern Time, Monday-Friday, except official holidays.

The annual subscription price for the Federal Register paper
edition is $749 plus postage, or $808, plus postage, for a combined
Federal Register, Federal Register Index and List of CFR Sections
Affected (LSA) subscription; the microfiche edition of the Federal
Register including the Federal Register Index and LSA is $165,
plus postage. Six month subscriptions are available for one-half
the annual rate. The prevailing postal rates will be applied to
orders according to the delivery method requested. The price of

a single copy of the daily Federal Register, including postage,

is based on the number of pages: $11 for an issue containing

less than 200 pages; $22 for an issue containing 200 to 400 pages;
and $33 for an issue containing more than 400 pages. Single issues
of the microfiche edition may %e purchased for $3 per copy,
including postage. Remit check or money order, made payable

to the Superintendent of Documents, or charge to your GPO
Deposit Account, VISA, MasterCard, American Express, or
Discover. Mail to: U.S. Government Printing Office—New Orders,
P.O. Box 979050, St. Louis, MO 63197-9000; or call toll free 1-
866-512-1800, DC area 202-512-1800; or go to the U.S. Government
Online Bookstore site, see bookstore.gpo.gov.

There are no restrictions on the republication of material appearing
in the Federal Register.

How To Cite This Publication: Use the volume number and the
page number. Example: 74 FR 12345.

Postmaster: Send address changes to the Superintendent of
Documents, Federal Register, U.S. Government Printing Office,
Washington, DC 20402, along with the entire mailing label from
the last issue received.

Printed on recycled paper.

SUBSCRIPTIONS AND COPIES

PUBLIC
Subscriptions:
Paper or fiche 202-512-1800
Assistance with public subscriptions 202-512-1806

202-512-1530; 1-888-293-6498

General online information

Single copies/back copies:
Paper or fiche

Assistance with public single copies

202-512-1800
1-866-512-1800
(Toll-Free)
FEDERAL AGENCIES
Subscriptions:
Paper or fiche
Assistance with Federal agency subscriptions

202-741-6005
202-741-6005

FEDERAL REGISTER WORKSHOP
THE FEDERAL REGISTER: WHAT IT IS AND HOW TO USE IT

FOR: Any person who uses the Federal Register and Code of
Federal Regulations.

‘WHO: Sponsored by the Office of the Federal Register.

WHAT: Free public briefings (approximately 3 hours) to present:

1. The regulatory process, with a focus on the Federal
Register system and the public’s role in the develop-
ment of regulations.

2. The relationship between the Federal Register and
Code of Federal Regulations.

3. The important elements of typical Federal Register doc-
uments.

4. An introduction to the finding aids of the FR/CFR sys-
tem.

WHY: To provide the public with access to information nec-
essary to research Federal agency regulations which di-
rectly affect them. There will be no discussion of spe-
cific agency regulations.

‘WHEN: Tuesday, October 20, 2009

9 am.-12:30 p.m.

WHERE: Office of the Federal Register

Conference Room, Suite 700

800 North Capitol Street, NW.

‘Washington, DC 20002

RESERVATIONS: (202) 741-6008




11

Contents

Federal Register
Vol. 74, No. 189

Thursday, October 1, 2009

Agricultural Marketing Service
RULES
Revision of Outgoing Quality Control Requirements:
Almonds Grown in California, 50681-50683
NOTICES
Funds Availability:
2009 National Organic Certification Cost-Share Program,
50768-50769
Agricultural Management Assistance Organic
Certification Cost-Share Program, 50767-50768

Agriculture Department
See Agricultural Marketing Service
See Animal and Plant Health Inspection Service
See Forest Service
NOTICES
Meetings:
National Agricultural Research, Extension, Education,
and Economics Advisory Board, 50762

Air Force Department

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 50788

Animal and Plant Health Inspection Service
PROPOSED RULES
Submission of Itineraries, 50738-50740

Army Department

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 50787-50788

Blind or Severely Disabled, Committee for Purchase From
People Who Are

See Committee for Purchase From People Who Are Blind or
Severely Disabled

Census Bureau
NOTICES
Privacy Act; Systems of Records, 50780

Centers for Disease Control and Prevention

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 50800-50801

Centers for Medicare & Medicaid Services
RULES
Medicare Program:

Inpatient Rehabilitation Facility Prospective Payment
System for Federal Fiscal Year 2010; Correction,
50712-50713

NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 50799-50800

Children and Families Administration
NOTICES
Program Expansion Supplement Grant Award, 50809-50810

Coast Guard
RULES
Drawbridge Operation Regulations:
Cerritos Channel, Long Beach, CA, 50706
Security Zones:
Naval Base Point Loma; San Diego Bay, San Diego, CA,
50706-50708

Commerce Department

See Census Bureau

See Foreign—Trade Zones Board

See International Trade Administration

See National Institute of Standards and Technology
See National Oceanic and Atmospheric Administration
NOTICES

Privacy Act; Systems of Records, 50769-50771

Committee for Purchase From People Who Are Blind or
Severely Disabled

NOTICES

Procurement List; Additions and Deletions, 50780-50781

Comptroller of the Currency

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 50871-50872

Defense Department
See Air Force Department
See Army Department
NOTICES
Establishment of Federal Advisory Committee:
Quadrennial Defense Review Independent Panel, 50781
Meetings:
Defense Business Board, 50782-50783
Defense Task Force on Sexual Assault in the Military
Services, 50781-50782
Military Leadership Diversity Commission, 50783—-50784
Strategic Environmental Research and Development
Program, Scientific Advisory Board, 50783
Military Health Risk Management Demonstration Project,
50784-50785
Renewal of Department of Defense Federal Advisory
Committees, 50785
TRICARE; Civilian Health and Medical Program of the
Uniformed Services (CHAMPUS):
Fiscal Year 2010 Diagnosis Related Group (DRG) Updates,
50785-50787

Department of Transportation
See Pipeline and Hazardous Materials Safety
Administration

Education Department

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 50788-50789

Employment and Training Administration

NOTICES

Operating Instructions for Implementing the Amendments
to the Trade Act of 1974, etc., 50874-50900



v Federal Register/Vol. 74, No. 189/ Thursday, October 1, 2009/ Contents

Energy Department
See Federal Energy Regulatory Commission
NOTICES
Meetings:
State Energy Advisory Board; Teleconference, 50789—
50790

Environmental Protection Agency

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 50793-50794

Prevention of Significant Deterioration Final Determination:

Dominion Energy Brayton Point, Somerset, MA, 50794—
50795
Proposed Administrative Cost Recovery Agreement:
Merrill Meyers Site, Wells County, IN, 50795
Proposed CERCLA Administrative Cost Recovery
Settlement:
Dutch Boy Site, Chicago, IL, 50795

Executive Office of the President
See Presidential Documents

Export—import Bank
NOTICES
Economic Impact Policy, 50796

Federal Accounting Standards Advisory Board
NOTICES
Release of Exposure Drafts:

Implementation Guidance on Cleanup Costs Associated
with Equipment, and Asbestos Cleanup Costs
Associated with Facilities and Installed Equipment,
50798

Federal Aviation Administration
RULES
Airworthiness Directives:
Boeing Model 727 Airplanes, 50690-50692
Boeing Model 737-300, —400, and —500 Series Airplanes
Equipped with Digital Transient Suppression Device,
etc., 50683-50686
Boeing Model 747-100, —100B, —100B SUD, —200B,
—200C, —200F, —300, —400, —400D, —400F, and 747SR
Series Airplanes, 50686—50688
Boeing Model 767-200, —300, and —300F Series
Airplanes, 5069250695
Glaser-Dirks Flugzeugbau GmbH Model DG-100 Gliders,
50688-50690
Standard Instrument Approach Procedures, and Takeoff
Minimums and Obstacle Departure Procedures;
Miscellaneous Amendments, 50696—50699
NOTICES
Approval of Noise Compatibility Program:
Destin—Ft. Walton Beach Airport, Destin, FL, 50865—
50866

Federal Communications Commission
RULES
Television Broadcasting Services:
New Orleans, LA, 50735-50736
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 50796-50798

Federal Deposit Insurance Corporation

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 50871-50872

Meetings; Sunshine Act, 50798

Federal Energy Regulatory Commission
NOTICES
Applications:
Entergy Arkansas, Inc., 50790
Combined Notice of Filings, 50790-50791
Filings:
Fowler Ridge II Wind Farm LLC, 50791-50792
Wisconsin Power and Light Co., 50792
Meetings:
Dispute Resolution Panel, 50792
Offer of Settlement:
Gulf South Pipeline Co., LP, 50792-50793

Federal Labor Relations Authority
RULES
Availability of Official Information, 50673-50681

Federal Maritime Commission

RULES

Recodification of the Shipping Act as Positive Law, 50713—
50735

Federal Railroad Administration
NOTICES
Environmental Impact Statements; Availability, etc.:
California High Speed Train Project from Fresno to
Bakersfield, CA, 50866-50868
California High Speed Train Project from Merced to
Fresno, CA, 50868-50871

Federal Reserve System

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 50871-50872

Fish and Wildlife Service
RULES
2008-2009 Refuge-Specific Hunting and Sport Fishing
Regulations:
Modifications; Corrections, 50736—50737

Food and Drug Administration

PROPOSED RULES

Postmarketing Safety Reporting for Combination Products,
50744-50758

NOTICES

Determination of Regulatory Review Period for Purposes of
Patent Extension:

CLEVIPREX, 50801

Draft Guidance for Industry:

Format and Content of Proposed Risk Evaluation and
Mitigation Strategies, REMS Assessments, and
Proposed REMS Modifications, 50801-50802

Meetings:

National Mammography Quality Assurance Advisory

Committee, 50803
Pilot Program to Evaluate Proposed Proprietary Name
Submissions:

Procedures to Register for Participation and Submit Data,

50806-50809
Regulation of Tobacco Products; Extension of Comment
Period, 50810



Federal Register/Vol. 74, No. 189/ Thursday, October 1, 2009/ Contents

Foreign—-Trade Zones Board
NOTICES
Foreign—Trade Zone 72 — Indianapolis, IN; Termination of
Review of Application for Subzone:
GETRAG Transmission Manufacturing LLC (Automotive
Transmissions) Tipton, IN, 50776

Forest Service
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 50762-50763
Forest Restoration Activities on All Priority Forestlands:
Request for Proposals for Hazardous Fuels Woody
Biomass Utilization Grant, 50763-50767
Meetings:
Alpine County Resource Advisory Committee, 50769

Health and Human Services Department
See Centers for Disease Control and Prevention
See Centers for Medicare & Medicaid Services
See Children and Families Administration
See Food and Drug Administration
See National Institutes of Health
NOTICES
Decision to Evaluate a Petition to Designate a Class of
Employees to be included in the Special Exposure
Cohort:
Hanford Site, Richland, WA, 50798-50799
Hangar 481, Kirtland Air Force Base, Albuquerque, NM,
50798

Homeland Security Department
See Coast Guard
See U.S. Citizenship and Immigration Services
See U.S. Customs and Border Protection
RULES
Privacy Act of 1974; Implementation of Exemptions:
Department of Homeland Security/ALL — 017 General
Legal Records System of Records, 50903—50904
Department of Homeland Security/ALL — 023 Personnel
Security Management System of Records, 50904—
50906
Department of Homeland Security/ALL — 025 Law
Enforcement Authority in Support of the Protection
of Property Owned or Occupied by the Department
of Homeland Security, 50902-50903

Housing and Urban Development Department

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 50813-50816

Funding Availability:

Fiscal Year 2009 Continuum of Care Homeless Assistance

Program, 50816

Interior Department
See Fish and Wildlife Service
See National Park Service

Internal Revenue Service
RULES
Modification to Consolidated Return Regulation Permitting
an Election:
Liquidation of a Target, Followed by a Recontribution to
a New Target, as a Cross-Chain Reorganization;
Correction, 50705

PROPOSED RULES
Modification to Consolidated Return Regulation Permitting
an Election:
Liquidation of a Target, Followed by a Recontribution to
a New Target, as a Cross-Chain Reorganization;
Correction, 50758-50759

International Trade Administration
NOTICES
Antidumping or Countervailing Duty Order, Finding, or
Suspended Investigation; Advance Notification of
Sunset Reviews, 50771-50772
Antidumping or Countervailing Duty Order, Finding, or
Suspended Investigation; Opportunity to Request
Administrative Review, 50772-50773
Final Results of Antidumping Duty Administrative Review:
Chlorinated Isocyanurates from Spain, 50774-50775
Final Results of Sunset Review and Revocation of Order:
Barbed Wire and Barbless Fencing Wire From Argentina,
50775-50776
Initiation of Five-Year (Sunset) Review, 50776-50777

International Trade Commission
NOTICES
Antidumping and Countervailing Duty Investigations:
Certain Sodium and Potassium Phosphate Salts from
China, 50817-50818
Investigations:
Certain Video Game Machines and Related Three-
Dimensional Pointing Devices, 50820-50821
Preserved Mushrooms from Chile, China, India, and
Indonesia, 50818-50820

Justice Department
See Parole Commission
NOTICES
Consent Decree:
United States v. Waste Management of Wisconsin, Inc., et
al., 50821

Labor Department

See Employment and Training Administration

See Labor Statistics Bureau

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 50821-50822

Labor Statistics Bureau

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 50822-50823

Millennium Challenge Corporation

NOTICES

Quarterly Report (April 1, 2009 — June 30, 2009), 50824—
50840

National Institute of Standards and Technology

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals; Correction, 50771

National Institutes of Health
NOTICES
Meetings:
Center for Scientific Review, 50805-50806
Eunice Kennedy Shriver National Institute of Child
Health and Human Development, 50802-50806



VI Federal Register/Vol. 74, No. 189/ Thursday, October 1, 2009/ Contents

National Institute of Mental Health, 50804
National Institute on Drug Abuse, 5080450805

National Oceanic and Atmospheric Administration
RULES
Fisheries of the Caribbean, Gulf of Mexico, and South
Atlantic:
Shrimp Fishery off the Southern Atlantic States
(Amendment 7), 50699-50705
Fisheries of the Exclusive Economic Zone Off Alaska:
Pacific Cod by Vessels Catching Pacific Cod for
Processing by the Inshore Component in the Central
Regulatory Area of the Gulf of Alaska; Closure, 50737
PROPOSED RULES
Gulf of the Farallones and Monterey Bay National Marine
Sanctuaries Regulations on Introduced Species, 50740—
50744
Magnuson—Stevens Fishery Conservation and Management
Act Provisions; Fisheries of the Northeastern United
States, 50759-50761
NOTICES
Exception to Final Guidelines for the Coastal and Estuarine
Land Conservation Program, 50773-50774
Meetings:
Gulf of Mexico Fishery Management Council, 50777—
50779
National Estuarine Research Reserve System:
Revised Management Plan for the Hudson River National
Estuarine Research Reserve, 50779-50780
Revised Management Plan for the North Carolina
National Estuarine Research Reserve, 50779

National Park Service
NOTICES
Environmental Impact Statements; Availability, etc.:
White-tailed Deer Management Plan for Rock Creek Park,
50816-50817

National Science Foundation

NOTICES

Permit Modification Request Received Under the Antarctic
Conservation Act (of 1978), 50840

Nuclear Regulatory Commission
NOTICES
Meetings:
ACRS Subcommittee on Digital Instrumentation and
Control Systems, 50840
Proposed Generic Communication:
NRC Regulatory Issue Summary 2005-02, Revision 1,
Clarifying the Process for Making Emergency Plan
Changes, 50840-50845

Parole Commission
NOTICES
Meetings; Sunshine Act, 50821

Personnel Management Office

NOTICES

Federal Long Term Care Insurance Program; Special
Decision Period for Current Enrollees, 50845-50846

Pipeline and Hazardous Materials Safety Administration
NOTICES
Application for Special Permits, 50864-50865

Postal Regulatory Commission
RULES
New Postal Product, 50708-50712

Presidential Documents

PROCLAMATIONS

Special Observances:
Family Day (Proc. 8424), 50671-50672

EXECUTIVE ORDERS

Committees; Establishment, Renewal, Termination, etc.:
Federal Advisory Committees; Continuance (EO 13511),

50907-50910

Securities and Exchange Commission
NOTICES
Applications for Deregistration under Section 8(f) of the
Investment Company Act (of 1940), 50846—50849
Applications:
Ridgewood Capital Energy Growth Fund, LLC, et al.,
50849-50851
Order of Suspension of Trading:
Consumers Financial Corp., 50851-50852
Self-Regulatory Organizations; Proposed Rule Changes:
Chicago Board Options Exchange, Inc., 50853
Depository Trust Co., 50852—-50853
Financial Industry Regulatory Authority, Inc., 50856—
50858
Municipal Securities Rulemaking Board, 50855-50856
NYSE Arca, Inc., 50853-50855, 50858—50862
Temporary Exemptions:
Sections 5 and 6 of the Exchange Act for Broker—Dealers
and Exchanges Effecting Transactions in Credit
Default Swaps, 50862—-50864

Transportation Department

See Federal Aviation Administration

See Federal Railroad Administration

See Pipeline and Hazardous Materials Safety
Administration

Treasury Department
See Comptroller of the Currency
See Internal Revenue Service

U.S. Citizenship and Immigration Services

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 50810-50813

U.S. Customs and Border Protection

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 50811

United States Institute of Peace
NOTICES
Meetings, 50872

Separate Parts In This Issue

Part Il
Labor Department, Employment and Training
Administration, 50874-50900

Part lll
Homeland Security Department, 50902—50906

Part IV
Presidential Documents, 50907—-50910




Federal Register/Vol. 74, No. 189/ Thursday, October 1, 2009/ Contents VII

Reader Aids To subscribe to the Federal Register Table of Contents
Consult the Reader Aids section at the end of this page for LISTSERYV electronic mailing list, go to http://

phone numbers, online resources, finding aids, reminders, listserv.access.gpo.gov and select Online mailing list

and notice of recently enacted public laws. archives, FEDREGTOC-L, Join or leave the list (or change

settings); then follow the instructions.



VIII Federal Register/ Vol. 74, No. 189/ Thursday, October 1, 2009/ Contents

CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found in the
Reader Aids section at the end of this issue.

3 CFR

Proclamations:

8424 ... 50671

Executive Orders:

13511 e 50909

5 CFR

2417 e 50673

6 CFR

5 (3 documents) .............. 50902

7 CFR

981 e 50681

9 CFR

Proposed Rules:

2 e 50738

14 CFR

39 (5 documents) ........... 50683,
50686, 50688, 50690, 50692

97 (2 documents) ........... 50696,

50698

15 CFR

902, 50699

Proposed Rules:

922 . 50740

21 CFR




50671

Federal Register
Vol. 74, No. 189

Thursday, October 1, 2009

Presidential Documents

Title 3—

The President

Proclamation 8424 of September 28, 2009

Family Day, 2009

By the President of the United States of America

A Proclamation

Our family provides one of the strongest influences on our lives. American
families from every walk of life have taught us time and again that children
raised in loving, caring homes have the ability to reject negative behaviors
and reach their highest potential. Whether children are raised by two parents,
a single parent, grandparents, a same-sex couple, or a guardian, families
encourage us to do our best and enable us to accomplish great things.
Today, our children are confronting issues of drug and alcohol use with
astonishing regularity. On Family Day, we honor the dedication of parents,
commend the achievements of their children, and celebrate the contributions
our Nation’s families have made to combat substance abuse among young
people.

The 21st century presents families with unprecedented challenges. Millions
of women and men are struggling to balance the demands of their jobs
with the needs of their families. At the same time, our youngest generation
faces countless distractions in their social environment. They are coming
of age in a world where electronic devices have replaced the playground,
televisions have preempted conversation, and pressure to use drug and
alcohol is far too prevalent. Parents bear significant stress and burdens
to protect their children from harmful influences.

It is our responsibility to talk with adolescents about the risks of abusing
alcohol, tobacco, or prescription and illicit drugs, and other harmful behav-
iors. These substances can destroy the mind, body, and spirit of a child,
jeopardizing their health and limiting their potential. Active parents, voicing
their disapproval of drug use, have proven themselves to be the most effective
preventative method for keeping our children drug-free. A strong and engaged
family can make all the difference in helping young people make healthy
decisions.

By coming together as a family and discussing the events of the day, parents
can foster open communication, share joys and concerns, and help guide
their children toward healthy decisionmaking. A strong nation is made
up of strong families, and on this Family Day, we rededicate ourselves
to ensuring that every American family has the chance to build a better,
healthier future for themselves and their children.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim September 28, 2009,
as Family Day. I call upon the people of the United States to join together
in observing this day with appropriate ceremonies and activities to honor
and strengthen our Nation’s families.
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[FR Doc. E9-23773
Filed 9-30-09; 8:45 am)]
Billing code 3195-W9-P

IN WITNESS WHEREOF, I have hereunto set my hand this twenty-eighth
day of September, in the year of our Lord two thousand nine, and of
the Independence of the United States of America the two hundred and
thirty-fourth.
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FEDERAL LABOR RELATIONS
AUTHORITY

5 CFR Part 2411

Availability of Official Information

AGENCY: Federal Labor Relations
Authority.

ACTION: Final rule.

SUMMARY: This final rule amends the
Federal Labor Relations Authority’s
(Authority) regulations implementing
the Freedom of Information Act, as
amended. The final rule adds provisions
to the regulations for compliance with
the OPEN Government Act of 2007, and
the Electronic Freedom of Information
Act Amendments of 1996. The final rule
amends the regulations to reflect
changes required by Executive Order
12600 and Executive Order 13392. The
final rules also update the regulations to
reflect changes in the Authority’s
policies and procedures. As a result of
these amendments to the regulations,
the public will have a clearer
understanding of the Authority’s
policies and procedures implementing
the FOIA.

DATES: This final rule is effective
October 1, 2009.

FOR FURTHER INFORMATION CONTACT: Rosa
M. Koppel, Solicitor, via telephone:
(202) 218-7999, or via e-mail:
rkoppel@flra.gov.

SUPPLEMENTARY INFORMATION:
I. Background

The comprehensive revisions that the
Authority is making to part 2411
include changes to the language and
structure of the regulations. Provisions
have been revised, added, and/or in
some cases, reorganized in order to
clarify how the Authority implements
the procedural requirements of the
FOIA. The revisions are not intended to
change any rights under the FOIA.

The revisions are intended to achieve
compliance with the OPEN Government
Act of 2007, Public Law 110-175, 121
Stat. 2524, and Executive Order 13392,
70 FR 75371-75371 (Dec. 9, 2005).
Provisions which relate to
implementation of the OPEN
Government Act are as follows—(1)
§2411.4(b)(1) (identification of deleted
information); (2) § 2411.8(a) (setting
forth criteria for when the time period
for processing requests begins to run
and when that time period may be
suspended or tolled); (3) §§2411.8(c)(5)
and 2411.13(b)(3) (address waiver of
fees when time limits for complying
with FOIA requests are not met); and (4)
§2411.8(d) (assigns individual tracking
numbers to requests requiring more than
ten days to process and provides phone
number/Web site address to inquire
about status).

The OPEN Government Act and EO
13392 establish and set forth duties and
responsibilities for the Chief FOIA
Officer and the FOIA Public Liaison(s).
The provisions of the regulations
pertaining to these duties and
responsibilities are found at: (1)
§2411.3(a) and (c) (delegation of FOIA-
related duties to Chief FOIA Officer and
designation of FOIA Public Liaison(s));
(2) §2411.4(b)(1) (identification of
deleted information); (3) §§2411.8(c)(5)
and 2411.13(b)(3) (waives certain
processing fees when time limits are not
met for processing FOIA requests); (4)
§2411.11(a) (to aid in meeting time
limits the FOIA Public Liaison(s) are
given responsibility to resolve disputes
between requesters and the agency as to
the scope of requests or modification of
time limits); and (5) §2411.13(a)(8)
(adds definition of “‘representative of
the news media”).

The regulations also contain new
provisions to explicitly implement
Executive Order 12600, 52 FR 23781
(June 23, 1987), 3 CFR 235 (1987 Comp.)
and the Electronic Freedom of
Information Act Amendments of 1996,
Public Law 104-231, 110 Stat. 3048 (E—
FOIA). The Authority has been
operating in compliance with these
provisions of law, and based on its
experience is now updating its
regulations to reflect this compliance. A
new section implementing Executive
Order 12600’s procedural structure for
notifying those who submit business
information to the government when
that information becomes the subject of

a FOIA request can be found at § 2411.9.
New provisions implementing the E—-
FOIA can be found at: (1) §2411.2(a)
(includes electronic formats within the
meaning of the term “record”); (2)
§ 2411.4(a)(iv) (requires that records that
“have become or are likely to become
the subject of subsequent requests for
substantially the same records” be
included in FOIA reading room); (3)
§2411.4(a)(v) (requires general index of
records be included in FOIA reading
room); (4) §2411.4(b)(2) (establishment
of electronic reading room); (5) § 2411.7
(format of disclosure); (6) § 2411.13(a)(2)
(searches for records in electronic form
or format); and (7) § 2411.15
(modification of deadline for
submission of Annual Report and
requirement that it shall be available in
electronic format).

Further, the revisions are intended as
a routine updating of the Authority’s
procedures—to streamline the existing
procedures based on experience, to
reflect certain changes in the procedural
requirements of the FOIA since the
previous regulations issued, and to
make the Authority’s procedures easier
for the public to understand. Provisions
that implement these goals can be found
at: (1) § 2411.2 (adds a new section
clarifying that the regulations’ scope
includes information in electronic
formats and the relation of the
regulations to the Privacy Act
regulations in part 2412); (2) §2411.4 (a)
and (b) (merging paragraph (b) of
§ 2411.4 into paragraph (a) of § 2411.4
so that the policies of all three FLRA
components are addressed in one
paragraph); (3) § 2411.4(d) (eliminating
explanatory discussion of specific FOIA
exemptions from mandatory
disclosures); (4) § 2411.4(f)(1) and (2)
(providing Web site addresses to obtain
copies of agency forms); (5) § 2411.5(b)
(request is considered an agreement to
pay all applicable fees, up to $25.00,
unless a waiver is sought); (6)
§ 2411.6(b) (adding language to give
requester the opportunity to discuss/
clarify request so that it may be
modified, if necessary, to meet
regulatory requirements); (7) § 2411.8(b)
(moving language from §2411.13(c)(4)
to set forth earlier the objective that
requesters reasonably describe records
sought); (8) § 2411.10(a)(2) (adding
language to explain how to calculate the
twenty-day period for responding to
appeal); (9) § 2411.10(a)(2)(i) and
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(b)(2)(i) (providing consistency with
other sections regarding the cut-off
amount at which fees ($250 and above)
will be requested in advance of
information production); (10)
§2411.10(a)(2)(ii) and (b)(2)(ii)
(providing for information production
before payment of fees below $250 if no
history of failure to pay fees on time);
(11) § 2411.13(a)(2) (adding language to
inform requesters that searches will be
conducted in the most efficient and
least expensive manner reasonably
possible); (12) § 2411.13(b)(4)(ii)(A) thru
(D) (adding language to set forth more
clearly the factors to be considered in
determining when fees should be
waived because a disclosure is in the
“public interest”); (13)
§2411.13(b)(4)(iii)(A) and (B) (adding
language clarifying when a requester’s
interest is “primarily commercial”); (14)
§2411.13(b)(4)(v) (adding language to
clarify when partial fees will be
assessed); (15) § 2411.13(h) (adding
language related to handling requests by
other than a party to a proceeding before
the agency for a copy of a transcript,
diskette, or other recordation of the
proceeding); and (16) § 2411.14
(providing information on record
retention and preservation).

The Authority has added language
relating to the role of the Inspector
General throughout the regulation (i.e.,
purpose (§2411.1), scope (§2411.2),
information policy (§ 2411.4),
procedures for obtaining information
(§ 2411.5)), when requests for
information relate to records,
documents, or other information of the
Inspector General for the Authority.

Finally, the Authority has deleted
former § 2411.11 and replaced it with a
new part 2417. See 74 FR 11634 (March
14, 2009).

II. Response to Comment and Revisions
Included in Final Rule

On July 22, 2009, the Authority
published a proposed rule with request
for comments that proposed to amend 5
CFR, chapter XIV, part 2411 (74 FR
36121). The FLRA received no
comments during the 30 days allowed
for public comment, but received one
set of comments after the close of the
comment period on August 21, 2009.
This set of comments, from the National
Security Archive, is discussed below.

Comment 1: Amend proposed
§ 2411.5(a) to clarify that agency
subcomponents will accept facsimiled
requests as well as written and e-mail
requests.

The Authority agrees with this
comment and amends proposed
§ 2411.5(a) to provide for the acceptance
of facsimiled requests.

Comment 2: Amend proposed
§2411.5(b) to eliminate the requirement
that requests include an explicit
statement accepting financial liability
for the direct costs of processing the
request, and encourage requesters to
state their fee category.

The Authority agrees with this
comment in part and amends proposed
§2411.5(b) to provide that each request
will be considered an agreement to pay
all applicable fees charged under
§2411.13, up to $25.00, unless a
requesters seeks a waiver of fees.
However, the Authority sees no need to
add a statement encouraging requesters
to state their fee category inasmuch as
the relevance of fee categories is
adequately addressed in § 2411.13.

Comment 3: Amend proposed
§2411.6 to clarify that Authority
personnel are required to provide
requesters with assistance in
reformulating requests that
insufficiently describe the record
sought. The commenter explains that, as
drafted, § 2411.6(b) requires that a
requester be given an opportunity to
modify a request that does not
“reasonably describe” the records
sought whereas § 2411.6(a) could be
read to state that this opportunity may,
or may not, be granted.

The Authority agrees with the
comment and modifies paragraphs (a)
and (b) of § 2411.6 to clarify thata
requester will be given an opportunity
to modify a request that does not
“reasonably describe” the records
sought.

Comment 4: Amend proposed
§2411.8(c)(5) to clarify that applicable
fees will not be charged for partial
determinations when the remainder of
the request is pending beyond FOIA’s
20 day statutory time limit, unless
“unusual or exceptional circumstances”
exist, as defined in §2411.11(b).

The Authority agrees with this
comment and modifies proposed
§2411.8(c)(5) to clarify that the
Authority, absent unusual or
exceptional circumstances, will not
assess search fees if an agency
component fails to make a final
determination with respect to disclosure
of all of the records requested within the
20-day period set out in § 2411.8(a).

List of Subjects in 5 CFR Part 2411
Freedom of Information Act.

m For the reasons stated in the preamble,
the Authority revises 5 CFR part 2411 to
read as follows:

PART 2411—AVAILABILITY OF
OFFICIAL INFORMATION

Sec.

2411.1
2411.2
2411.3
2411.4

Purpose.

Scope.

Delegation of authority.

Information policy.

2411.5 Procedure for obtaining information.

2411.6 Identification of information
requested.

2411.7 Format of disclosure.

2411.8 Time limits for processing requests.

2411.9 Business information.

2411.10 Appeal from denial of request.

2411.11 Modification of time limits.

2411.12 Effect of failure to meet time limits.

2411.13 Fees.

2411.14 Record retention and preservation.

2411.15 Annual report.

Authority: 5 U.S.C. 552, as amended and
OPEN Government Act of 2007, Pub. L. 110—
175, 121 Stat. 2524; E.O. 13392 (Dec. 14,
2005); and E.O. 12600 (June 23, 1987).

§2411 Purpose.

This part contains the regulations of
the Federal Labor Relations Authority
(Authority), the General Counsel of the
Federal Labor Relations Authority
(General Counsel), the Federal Service
Impasses Panel (Panel) and the
Inspector General of the Federal Labor
Relations Authority (IG) providing for
public access to information from the
Authority, the General Counsel, the
Panel or the IG. These regulations
implement the Freedom of Information
Act, as amended, 5 U.S.C. 552, and the
policy of the Authority, the General
Counsel, the Panel and the IG to
disseminate information on matters of
interest to the public and to disclose to
members of the public on request such
information contained in records insofar
as is compatible with the discharge of
their responsibilities, consistent with
applicable law.

§2411.2 Scope.

(a) For the purpose of this part, the
term record and any other term used in
reference to information includes any
information that would be subject to the
requirements of 5 U.S.C. 552 when
maintained by the Authority, the
General Counsel, the Panel or the IG in
any format including an electronic
format. All written requests for
information from the public that are not
processed under part 2412 of this
chapter will be processed under this
part. The Authority, the General
Counsel, the Panel and the IG may
continue, regardless of this part, to
furnish the public with the information
it has furnished in the regular course of
performing its official duties, unless
furnishing the information would
violate the Privacy Act of 1974, 5 U.S.C.
552a, or another law.
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(b) When the subject of a record, or
the subject’s representative, requests the
record from a Privacy Act system of
records, as that term is defined by 5
U.S.C. 552a(a)(5), and the Authority
retrieves the record by the subject’s
name or other personal identifier, the
Authority will handle the request under
the procedures and subject to the fees
set out in part 2412. When a third party
requests access to those records, without
the written consent of the subject of the
record, the Authority will process the
request under this part.

(c) Nothing in 5 U.S.C. 552 or this part
requires that the Authority, the General
Counsel, the Panel or the IG, as
appropriate, create a new record in
order to respond to a request for the
records.

§2411.3 Delegation of authority.

(a) Chief FOIA Officer. The Chairman
of the Federal Labor Relations Authority
designates the Chief FOIA Officer who
has agency-wide responsibility for the
efficient and appropriate compliance
with the FOIA. The Chief FOIA Officer
monitors the implementation of the
FOIA throughout the agency.

(b) Authority/General Counsel/Panel/
IG. Regional Directors of the Authority,
the Freedom of Information Officer of
the Office of the General Counsel,
Washington, DC, the Solicitor of the
Authority, the Executive Director of the
Panel and the IG are delegated the
exclusive authority to act upon all
requests for information, documents and
records which are received from any
person or organization under § 2411.5(a)
and (b).

(c) FOIA Public Liaison(s). The Chief
FOIA Officer shall designate the FOIA
Public Liaison(s), who shall serve as the
supervisory official(s) to whom a FOIA
requester can raise concerns about the
service the FOIA requester has received
following an initial response.

§2411.4 Information policy.

(a) Authority/General Counsel/Panel/
IG. (1) It is the policy of the Authority,
the General Counsel, the Panel and IG
to make available for public inspection
and copying (unless they are published
and copies are offered for sale):

(i) Final decisions and orders of the
Authority and administrative rulings of
the General Counsel; and procedural
determinations, final decisions and
orders of the Panel; and factfinding and
arbitration reports; and reports and
executive summaries of the IG;

(ii) Statements of policy and
interpretations which have been
adopted by the Authority, the General
Counsel, the Panel or the IG and are not
published in the Federal Register;

(iii) Administrative staff manuals and
instructions to staff that affect a member
of the public (except those establishing
internal operating rules, guidelines, and
procedures for the investigation, trial,
and settlement of cases);

(iv) Copies of all records, regardless of
form or format, which have been
released to any person under 5 U.S.C.
552(a)(3) and which, because of the
nature of their subject matter, the
Authority, the General Counsel, the
Panel or the IG determines have become
or are likely to become the subject of
subsequent requests for substantially the
same records; and

(v) A general index of the records
referred to in paragraphs (a)(1)(i)
through (iv) of this section.

(2) Tt is the policy of the Authority,
the General Counsel, the Panel and the
IG to make promptly available for public
inspection and copying, upon request
by any person, other records where the
request reasonably describes such
records and otherwise conforms to the
procedures of this part.

(b) Records Availability. (1) Any
person may examine and copy items in
paragraphs (a)(1)(i) through (iv) of this
section, at each regional office of the
Authority and at the offices of the
Authority, the General Counsel, the
Panel and the IG, respectively, in
Washington, DC, under conditions
prescribed by the Authority, the General
Counsel, the Panel and the IG,
respectively, and at reasonable times
during normal working hours so long as
it does not interfere with the efficient
operations of the Authority, the General
Counsel, the Panel and the IG. To the
extent required to prevent a clearly
unwarranted invasion of personal
privacy, identifying details may be
deleted and, in each case, the
justification for the deletion shall be
fully explained in writing. On the
released portion of the record, the
amount of information deleted, and the
exemption under which the deletion is
made, shall be indicated unless an
interest protected by the exemption
would be harmed.

(2) All records covered by this section
are available through the Internet/World
Wide-Web site (http://www.flra.gov/
foia/reading room.html). The Web site
containing these records may also be
accessed from a computer terminal
located in the library at FLRA
headquarters at 1400 K Street, NW.,
Washington, DC. Requests to use this
terminal to access the FLRA'’s electronic
Reading Room should be submitted to
the FLRA’s Office of the Solicitor (mail:
Office of the Solicitor, FLRA, 1400 K
Street, NW., Washington, DC 20424;
telephone: 202-218-7770; e-mail:

solmail@flra.gov); or from computer
terminals located in the FLRA regional
offices. A listing of these offices,
including appropriate information for
requesting the use of the terminal, is
provided at http://www.flra.gov/foia/
contacts.html.

(c) The Authority, the General
Counsel, the Panel and the IG shall
maintain and make available for public
inspection and copying the current
indexes and supplements to the records
which are required by 5 U.S.C. 552(a)(2)
and, as appropriate, a record of the final
votes of each member of the Authority
and of the Panel in every agency
proceeding. Any person may examine
and copy such document or record of
the Authority, the General Counsel, the
Panel or the IG at the offices of either
the Authority, the General Counsel, the
Panel or the IG, as appropriate, in
Washington, DC, under conditions
prescribed by the Authority, the General
Counsel, the Panel or the IG at
reasonable times during normal working
hours so long as it does not interfere
with the efficient operations of either
the Authority, the General Counsel, the
Panel or the IG.

(d) All agency records, except those
exempt from mandatory disclosure by
one or more provisions of 5 U.S.C.
552(b), will be made promptly available
to any person submitting a written
request in accordance with the
procedures of this part.

(e)(1) The formal documents
constituting the record in a case or
proceeding are matters of official record
and, until destroyed pursuant to
applicable statutory authority, are
available to the public for inspection
and copying at the appropriate regional
office of the Authority, or the offices of
the Authority, the General Counsel, the
Panel or the IG in Washington, DC, as
appropriate, under conditions
prescribed by the Authority, the General
Counsel or the Panel at reasonable times
during normal working hours so long as
it does not interfere with the efficient
operations of the Authority, the General
Counsel, the Panel, or the IG.

(2) The Authority, the General
Counsel, the Panel or the IG, as
appropriate, shall certify copies of the
formal documents upon request made a
reasonable time in advance of need and
payment of lawfully prescribed costs.

(f)(1) Copies of forms prescribed by
the General Counsel for the filing of
charges and petitions may be obtained
without charge from any regional office
of the Authority or on the Authority’s
Web site at: http://www.flra.gov/forms/
forms.html#gc.

(2) Copies of forms prescribed by the
Panel for the filing of requests may be
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obtained without charge from the
Panel’s offices in Washington, DC or on
the Authority’s Web site at: http://
www.flra.gov/forms/flra_14.pdf.

§2411.5 Procedure for obtaining
information.

(a) Authority/General Counsel/Panel/
IG. Any person who desires to inspect
or copy any records, documents or other
information of the Authority, the
General Counsel, the Panel or the IG,
covered by this part, other than those
specified in paragraphs (a)(1) and (c) of
§ 2411.4, shall submit a written,
facsimiled, or e-mail request (see office
and e-mail addresses listed at http://
www.flra.gov/foia/contacts.html) to that
effect as follows:

(1) If the request is for records,
documents or other information in a
regional office of the Authority, it
should be made to the appropriate
Regional Director;

(2) If the request is for records,
documents or other information in the
Office of the General Counsel and
located in Washington, DG, it should be
made to the Freedom of Information
Officer, Office of the General Counsel,
Washington, DC;

(3) If the request is for records,
documents or other information in the
offices of the Authority in Washington,
DC, it should be made to the Solicitor
of the Authority, Washington, DC;

(4) If the request is for records,
documents or other information in the
offices of the Panel in Washington, DC,
it should be made to the Executive
Director, Federal Service Impasses
Panel, Washington, DC; and

(5) If the request is for records,
documents or other information in the
offices of the IG in Washington, DC, it
should be made to the Inspector
General, Washington, DC.

(b) Each request under this part
should be clearly and prominently
identified as a request for information
under the Freedom of Information Act
and, if submitted by mail or otherwise
submitted in an envelope or other cover,
should be clearly identified as such on
the envelope or other cover. A request
shall be considered an agreement by the
requester to pay all applicable fees
charged under § 2411.13, up to $25.00,
unless the requester seeks a waiver of
fees. The component responsible for
responding to the request ordinarily will
confirm this agreement in an
acknowledgment letter. When making a
request, the requester may specify a
willingness to pay a greater or lesser
amount. Fee charges will be assessed for
the full allowable direct costs of
document search, review, and
duplicating, as appropriate, in

accordance with § 2411.13. If a request
does not comply with the provisions of
this paragraph, it shall not be deemed
received by the appropriate Regional
Director, the Freedom of Information
Officer of the General Counsel, the
Solicitor of the Authority, the Executive
Director of the Panel, or the IG, as
appropriate. A list of the office and e-
mail addresses is in Appendix A to 5
CFR Chapter XIV and on the Federal
Labor Relations Authority’s World Wide
Web site at http://www.flra.gov/foia/
contacts.html.

§2411.6 Identification of information
requested.

(a) Each request under this part shall
reasonably describe the records being
sought in a way that they can be
identified and located. A request shall
be legible and include all pertinent
details that will help identify the
records sought.

(b) If the description does not meet
the requirements of paragraph (a) of this
section, the officer processing the
request shall so notify the person
making the request and indicate the
additional information needed. Every
reasonable effort shall be made to assist
in the identification and location of the
record sought.

(c) Upon receipt of a request for
records, the appropriate Regional
Director, the Freedom of Information
Officer of the General Counsel, the
Solicitor of the Authority, the Executive
Director of the Panel, or the IG, as
appropriate, shall enter it in a public
log. The log shall state the date and time
received, the name and address of the
person making the request, the nature of
the records requested, the action taken
on the request, the date of the
determination letter sent pursuant to
paragraphs (b) and (c) of § 2411.8, the
date(s) any records are subsequently
furnished, the number of staff-hours and
grade levels of persons who spent time
responding to the request, and the
payment requested and received.

§2411.7 Format of disclosure.

(a) After a determination has been
made to grant a request in whole or in
part, the appropriate Regional Director,
the Freedom of Information Officer of
the General Counsel, the Solicitor of the
Authority, the Executive Director of the
Panel or the IG, as appropriate, will
notify the requester in writing. The
notice will describe the manner in
which the record will be disclosed. The
appropriate Regional Director, the
Freedom of Information Officer of the
General Counsel, the Solicitor of the
Authority, the Executive Director of the
Panel or the IG, as appropriate, will

provide the record in the form or format
requested if the record is readily
reproducible in that form or format,
provided the requester has agreed to pay
and/or has paid any fees required by
§2411.13 of this part. The appropriate
Regional Director, the Freedom of
Information Officer of the General
Counsel, the Solicitor of the Authority,
the Executive Director of the Panel, or
the IG, as appropriate, will determine on
a case-by-case basis what constitutes a
readily reproducible format. These
offices will make a reasonable effort to
maintain their records in commonly
reproducible forms or formats.

(b) Alternatively, the appropriate
Regional Director, the Freedom of
Information Officer of the General
Counsel, the Solicitor of the Authority,
the Executive Director of the Panel, or
the IG, as appropriate, may make a copy
of the releasable portions of the record
available to the requester for inspection
at a reasonable time and place. The
procedure for such an inspection will
not unreasonably disrupt the operations
of the office.

§2411.8 Time limits for processing
requests.

(a) The 20-day period (excepting
Saturdays, Sundays, and legal public
holidays), established in this section,
shall commence on the date on which
the request is first received by the
appropriate component of the agency
(Regional Director, the Freedom of
Information Officer of the Office of the
General Counsel, the Solicitor of the
Authority, the Executive Director of the
Panel, or the IG of the Authority), but in
any event not later than ten days after
the request is first received by any
Authority component responsible for
receiving FOIA requests under part
2411. The 20-day period does not run
when—

(1) The agency component makes one
request to the requester for information
and is awaiting such information that it
has reasonably requested from the
requester; or

(2) It is necessary to clarify with the
requester issues regarding fee
assessment.

(3) The agency component’s receipt of
the requested information or
clarification triggers the commencement
of the 20-day period.

(b) A request for records shall be
logged in by the appropriate Regional
Director, the Freedom of Information
Officer of the General Counsel, the
Solicitor of the Authority, the Executive
Director of the Panel or the IG, as
appropriate, pursuant to § 2411.6(c). All
requesters must reasonably describe the
records sought. An oral request for
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records shall not begin any time
requirement. A written request for
records sent to other than the
appropriate officer will be forwarded to
that officer by the receiving officer, but
in that event the applicable time limit
for response shall begin as set forth in
paragraph (a) of this section.

(c) Except as provided in § 2411.11,
the appropriate Regional Director, the
Freedom of Information Officer of the
General Counsel, the Solicitor of the
Authority, the Executive Director of the
Panel, or the IG, as appropriate, shall,
within twenty (20) working days
following receipt of the request, as
provided by paragraph (a) of this
section, respond in writing to the
requester, determining whether, or the
extent to which, the request shall be
complied with.

(1) If all the records requested have
been located and a final determination
has been made with respect to
disclosure of all of the records
requested, the response shall so state.

(2) If all of the records have not been
located or a final determination has not
been made with respect to disclosure of
all the records requested, the response
shall state the extent to which the
records involved shall be disclosed
pursuant to the rules established in this

art.

(3) If the request is expected to
involve allowed charges in excess of
$250.00, the response shall specify or
estimate the fee involved and shall
require prepayment of any charges in
accordance with the provisions of
paragraph (g) of § 2411.13 before the
request is processed further.

(4) Whenever possible, subject to the
provisions of paragraph (g) of § 2411.13,
the response relating to a request for
records that involves a fee of less than
$250.00 shall be accompanied by the
requested records. Where this is not
possible, the records shall be forwarded
as soon as possible thereafter, consistent
with other obligations of the Authority,
the General Counsel, the Panel, or the
IG.

(5) Search fees shall not be assessed
requesters (or duplication fees in the
case of an educational or
noncommercial scientific institution,
whose purpose is scholarly or scientific
research; or a representative of the news
media requester, as defined by
§2411.13(a)(8)), under this
subparagraph if an agency component
fails to make a final determination with
respect to disclosure of all records
requested as described under
subparagraph (c)(1) of this section
within any time limit under paragraph
(a) of this section, if no unusual or
exceptional circumstances (as those

terms are defined for purposes of
§2411.11(a)) apply to the processing of
the request.

(d) If a request will take longer than
ten days to process:

(1) An individualized tracking
number will be assigned to the request
and provided to the requester; and

(2) Using the tracking number, the
requester can find, by calling (202) 218—
7770 or linking to http://www.flra.gov/
foia/foia_main.html, status information
about the request including:

(i) The date on which the agency
originally received the request; and

(i1) An estimated date on which the
agency will complete action on the
request.

(e) If any request for records is denied
in whole or in part, the response
required by paragraph (c) of this section
shall notify the requester of the denial.
Such denial shall specify the reason
therefore, set forth the name and title or
position of the person responsible for
the denial, and notify the person making
the request of the right to appeal the
denial under the provisions of
§2411.10.

§2411.9 Business information.

(a) In general. Business information
obtained by the Authority from a
submitter will be disclosed under the
FOIA only under this section.

(b) Definitions. For purposes of this
section:

(1) Business information means
commercial or financial information
obtained by the Authority from a
submitter that may be protected from
disclosure under Exemption 4 of the
FOIA.

(2) Submitter means any person or
entity from whom the Authority obtains
business information, directly or
indirectly. The term includes
corporations; State, local, and Tribal
governments; and foreign governments.

(c) Designation of business
information. A submitter of business
information will use good-faith efforts to
designate, by appropriate markings,
either at the time of submission or at a
reasonable time thereafter, any portions
of its submission that it considers to be
protected from disclosure under
Exemption 4. These designations will
expire ten years after the date of the
submission unless the submitter
requests, and provides justification for,
a longer designation period.

(d) Notice to submitters. The
Authority shall provide a submitter with
prompt written notice of a FOIA request
or administrative appeal that seeks its
business information wherever required
under paragraph (e) of this section,
except as provided in paragraph (h) of

this section, in order to give the
submitter an opportunity to object to
disclosure of any specified portion of
that information under paragraph (f) of
this section. The notice shall either
describe the business information
requested or include copies of the
requested records or record portions
containing the information. When
notification of a voluminous number of
submitters is required, notification may
be made by posting or publishing the
notice in a place reasonably likely to
accomplish it.

(e) Where notice is required. Notice
shall be given to a submitter wherever:

(1) The information has been
designated in good faith by the
submitter as information considered
protected from disclosure under
Exemption 4; or

(2) The Authority has reason to
believe that the information may be
protected from disclosure under
Exemption 4.

(f) Opportunity to object to disclosure.
The Authority will allow a submitter a
reasonable time to respond to the notice
described in paragraph (d) of this
section and will specify that time period
within the notice. If a submitter has any
objection to disclosure, it is required to
submit a detailed written statement. The
statement must specify all grounds for
withholding any portion of the
information under any exemption of the
FOIA and, in the case of Exemption 4,
it must show why the information is a
trade secret or commercial or financial
information that is privileged or
confidential. In the event that a
submitter fails to respond to the notice
within the time specified in it, the
submitter will be considered to have no
objection to disclosure of the
information. Information provided by
the submitter that is not received by the
Authority until after its disclosure
decision has been made shall not be
considered by the Authority.
Information provided by a submitter
under this paragraph may itself be
subject to disclosure under the FOIA.

(g) Notice of intent to disclose. The
Authority shall consider a submitter’s
objections and specific grounds for
nondisclosure in deciding whether to
disclose business information.
Whenever the Authority decides to
disclose business information over the
objection of a submitter, the Authority
shall give the submitter written notice,
which shall include:

(1) A statement of the reason(s) why
each of the submitter’s disclosure
objections were not sustained;

(2) A description of the business
information to be disclosed; and
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(3) A specified disclosure date, which
shall be a reasonable time subsequent to
the notice.

(h) Exceptions to notice requirements.
The notice requirements of paragraphs
(d) and (g) of this section shall not apply
if:

(1) The Authority determines that the
information should not be disclosed;

(2) The information lawfully has been
published or has been officially made
available to the public;

(3) Disclosure of the information is
required by statute (other than the
FOIA) or by a regulation issued in
accordance with the requirements of
Executive Order 12600 (3 CFR, 1988
Comp., p. 235); or

(4) The designation made by the
submitter under paragraph (c) of this
section appears obviously frivolous—
except that, in such a case, the
Authority shall, within a reasonable
time prior to a specified disclosure date,
give the submitter written notice of any
final decision to disclose the
information.

(i) Notice of FOIA lawsuit. Whenever
a requester files a lawsuit seeking to
compel the disclosure of business
information, the Authority shall
promptly notify the submitter.

(j) Corresponding notice to requesters.
Whenever the Authority provides a
submitter with notice and an
opportunity to object to disclosure
under paragraph (d) of this section, the
Authority shall also notify the
requester(s). Whenever the Authority
notifies a submitter of its intent to
disclose requested information under
paragraph (g) of this section, the
Authority shall also notify the
requester(s). Whenever a submitter files
a lawsuit seeking to prevent the
disclosure of business information, the
Authority shall notify the requester(s).

§2411.10 Appeal from denial of request.

(a) Authority/General Counsel/Panel/
IG. (1) Whenever any request for records
is denied, a written appeal may be filed
within thirty (30) days after the
requester receives notification that the
request has been denied or after the
requester receives any records being
made available, in the event of partial
denial.

(i) If the denial was made by a
Regional Director or by the Freedom of
Information Officer of the General
Counsel, the appeal shall be filed with
the General Counsel in Washington, DC.

(ii) If the denial was made by the
Executive Director of the Panel, the
appeal shall be filed with the Chairman
of the Panel.

(iii) If the denial was made by the
Solicitor or the IG, the appeal shall be

filed with the Chairman of the Authority
in Washington, DC.

(2) The Chairman of the Authority,
the Chairman of the Panel or the
General Counsel, as appropriate, shall,
within twenty (20) working days
(excepting Saturdays, Sundays, and
legal public holidays) from the time of
receipt of the appeal, except as provided
in § 2411.11, make a determination on
the appeal and respond in writing to the
requester, determining whether, or the
extent to which, the request shall be
granted.

(i) If the determination is to grant the
request and the request is expected to
involve an assessed fee in excess of
$250.00, the determination shall specify
or estimate the fee involved and shall
require prepayment of any charges due
in accordance with the provisions of
paragraph (a) of § 2411.13 before the
records are made available.

(ii) Whenever possible, the
determination relating to a request for
records that involves a fee of less than
$250.00 shall be accompanied by the
requested records when there is no
history of the requester having
previously failed to pay fees in a timely
manner. Where this is not possible, the
records shall be forwarded as soon as
possible thereafter, consistent with
other obligations of the Authority, the
Panel, the General Counsel or IG.

(b) If on appeal the denial of the
request for records is upheld in whole
or in part by the Chairman of the
Authority, the General Counsel, or the
Chairman of the Panel, as appropriate,
the person making the request shall be
notified of the reasons for the
determination, the name and title or
position of the person responsible for
the denial, and the provisions for
judicial review of that determination
under 5 U.S.C. 552(a)(4). Even though
no appeal is filed from a denial in whole
or in part of a request for records by the
person making the request, the
Chairman of the Authority, the General
Counsel or the Chairman of the Panel,
as appropriate, may, without regard to
the time limit for filing of an appeal, sua
sponte initiate consideration of a denial
under this appeal procedure by written
notification to the person making the
request. In such event the time limit for
making the determination shall
commence with the issuance of such
notification.

§2411.11 Modification of time limits.

(a) In unusual circumstances as
specified in this section, the time limits
prescribed with respect to initial
determinations or determinations on
appeal may be extended by written
notice from the agency component

handling the request (either initial or on
appeal) to the person making such
request setting forth the reasons for such
extension and the date on which a
determination is expected to be
dispatched. As appropriate, the notice
shall provide the requester with an
opportunity to limit the scope of the
request so that it may be processed
within the time limit or an opportunity
to arrange with the agency component
an alternative time frame for processing
the request or a modified request. To aid
the requester, the FOIA Public Liaison
shall assist in the resolution of any
disputes between the requester and the
processing agency component. No such
notice shall specify a date that would
result in a total extension of more than
ten (10) working days.

(b) As used in this section, “unusual
or exceptional circumstances” means,
but only to the extent reasonably
necessary to the proper processing of
the particular request:

(1) The need to search for and collect
the requested records from field
facilities or other establishments that are
separate from the office processing the
request;

(2) The need to search for, collect and
appropriately examine a voluminous
amount of separate and distinct records
which are demanded in a single request;
or

(3) The need for consultation, which
shall be conducted with all practicable
speed, with another agency having a
substantial interest in the determination
of the request or among two or more
components of the agency having
substantial subject matter interest
therein.

(c) Expedited processing of a request
for records, or an appeal of a denial of
a request for expedited processing, shall
be provided when the requester
demonstrates a compelling need for the
information and in other cases as
determined by the officer processing the
request. A requester seeking expedited
processing can demonstrate a
compelling need by submitting a
statement certified by the requester to be
true and correct to the best of such
person’s knowledge and belief and that
satisfies the statutory and regulatory
definitions of compelling need.
Requesters shall be notified within ten
(10) calendar days after receipt of such
a request whether expedited processing,
or an appeal of a denial of a request for
expedited processing, was granted. As
used in this section, “compelling need”
means:

(1) That a failure to obtain requested
records on an expedited basis could
reasonably be expected to pose an
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imminent threat to the life or physical
safety of an individual; or

(2) With respect to a request made by
a person primarily engaged in
disseminating information, urgency to
inform the public concerning actual or
alleged Federal Government activity.

§2411.12 Effect of failure to meet time
limits.

Failure by the Authority, the General
Counsel, the Panel, or the IG either to
deny or grant any request under this
part within the time limits prescribed by
the Freedom of Information Act, as
amended, 5 U.S.C. 552, and these
regulations shall be deemed to be an
exhaustion of the administrative
remedies available to the person making
this request.

§2411.13 Fees.

(a) Definitions. For the purpose of this
section:

(1) The term direct costs means those
expenditures which the Authority, the
General Counsel, the Panel, or the IG
actually incurs in searching for and
duplicating (and in the case of
commercial requesters, reviewing)
documents to respond to a FOIA
request. Direct costs include, for
example, the salary of the employee
performing work (the basic rate of pay
for the employee plus 16 percent of the
rate to cover benefits) and the cost of
operating duplicating machinery. Not
included in direct costs are overhead
expenses such as costs of space, and
heating or lighting the facility in which
the records are stored.

(2) The term search includes all time
spent looking for material that is
responsive to a request, including page-
by-page or line-by-line identification of
material within documents as well as all
reasonable efforts to locate and retrieve
information from records maintained in
electronic form or format. Searches may
be done manually or by computer using
existing programming. The Authority,
the General Counsel, the Panel or the IG
shall ensure that searches are done in
the most efficient and least expensive
manner reasonably possible. For
example, if duplicating an entire
document would be quicker and less
expensive, a line-by-line search should
not be done.

(3) The term duplication refers to the
process of making a copy of a document
necessary to respond to a FOIA request.
Such copies can take the form of paper
copy, microfilm, audio-visual materials,
or machine readable documentation
(e.g., magnetic tape or disk), among
others.

(4) The term review refers to the
process of examining documents located

in response to a commercial use request
(see paragraph (a)(5) of this section) to
determine whether any portion of any
document located is permitted to be
withheld. It also includes processing
any documents for disclosure, e.g.,
doing all that is necessary to excise
them and otherwise prepare them for
release. Review does not include time
spent resolving general legal or policy
issues regarding the application of
exemptions.

(5) The term “commercial use”
request refers to a request from or on
behalf of one who seeks information for
a use or purpose that furthers the
commercial, trade, or profit interests of
the requester or the person on whose
behalf the request is made. In
determining whether a requester
properly belongs in this category, the
Authority, the General Counsel, the
Panel, or the IG will look first to the use
to which a requester will put the
document requested. Where the
Authority, the General Counsel, the
Panel, or the IG has reasonable cause to
doubt the use to which a requester will
put the records sought, or where that
use is not clear from the request itself,
the Authority, the General Counsel, the
Panel, or the IG may seek additional
clarification before assigning the request
to a specific category.

(6) The term educational institution
refers to a preschool, a public or private
elementary or secondary school, an
institution of graduate higher education,
an institution of undergraduate higher
education, an institution of professional
education, and an institution of
vocational education, which operates a
program or programs of scholarly
research.

(7) The term non-commercial
scientific institution refers to an
institution that is not operated on a
commercial basis as that term is
referenced in paragraph (a)(5) of this
section, and which is operated solely for
the purpose of conducting scientific
research the results of which are not
intended to promote any particular
product or industry.

(8) The term representative of the
news media refers to any person or
entity that gathers information of
potential interest to a segment of the
public, uses its editorial skills to turn
the raw materials into a distinct work,
and distributes that work to an
audience. The term ‘news’ means
information that is about current events
or that would be of current interest to
the public. Examples of news-media
entities include television or radio
stations broadcasting to the public at
large and publishers of periodicals (but
only if such entities qualify as

disseminators of ‘news’) who make their
products available for purchase by or
subscription by or free distribution to
the general public. These examples are
not intended to be all-inclusive.
Moreover, as methods of news delivery
evolve (for example, the adoption of the
electronic dissemination of newspapers
through telecommunications services),
such alternative media shall be
considered to be news-media entities. A
freelance journalist shall be regarded as
working for a news-media entity if the
journalist can demonstrate a solid basis
for expecting publication through that
entity, whether or not the journalist is
actually employed by the entity. A
publication contract would present a
solid basis for such an expectation; the
Government may also consider the past
publication record of the requester in
making such a determination.

(b) Exceptions to fee charges.

(1) With the exception of requesters
seeking documents for a commercial
use, the Authority, the General Counsel,
the Panel or the IG will provide the first
100 pages of duplication and the first
two hours of search time without
charge. The word “pages” in this
paragraph refers to paper copies of
standard size, usually 8% by 11, or their
equivalent in microfiche or computer
disks. The term “‘search time” in this
paragraph is based on a manual search
for records. In applying this term to
searches made by computer, when the
cost of the search as set forth in
paragraph (d)(2) of this section equals
the equivalent dollar amount of two
hours of the salary of the person
performing the search, the Authority,
the General Counsel, the Panel or the IG
will begin assessing charges for
computer search.

(2) The Authority, the General
Counsel, the Panel or the IG will not
charge fees to any requester, including
commercial use requesters, if the cost of
collecting the fee would be equal to or
greater than the fee itself.

(3) As provided in § 2411.8(c)(5), the
Authority, the General Counsel, the
Panel or the IG will not charge search
fees (or duplication fees if the requester
is an educational or noncommercial
scientific institution, whose purpose is
scholarly or scientific research; or a
representative of the news media, as
described in this section), when the
time limits are not met.

(4)(i) The Authority, the General
Counsel, the Panel or the IG will
provide documents without charge or at
reduced charges if disclosure of the
information is in the public interest
because it is likely to contribute
significantly to public understanding of
the operations or activities of the
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government; and is not primarily in the
commercial interest of the requester.

(ii) In determining whether disclosure
is in the “public interest because it is
likely to contribute significantly to
public understanding of the operations
or activities of the government” under
paragraph (b)(4)(i) of this section, the
Authority, the General Counsel, the
Panel, and the IG will consider the
following factors:

(A) The subject of the request.
Whether the subject of the requested
records concerns ‘‘the operations or
activities of the government.” The
subject of the requested records must
concern identifiable operations or
activities of the federal government,
with a connection that is direct and
clear, not remote or attenuated;

(B) The informative value of the
information to be disclosed. Whether
the disclosure is “likely to contribute”
to an understanding of government
operations or activities. The disclosable
portions of the requested records must
be meaningfully informative about
government operations or activities in
order to be “likely to contribute” to an
increased public understanding of those
operations or activities. The disclosure
of information that already is in the
public domain, in either a duplicative or
a substantially identical form, would
not be as likely to contribute to such
understanding where nothing new
would be added to the public’s
understanding;

(C) The contribution to an
understanding of the subject by the
general public likely to result from
disclosure. Whether disclosure of the
requested information will contribute to
“public understanding.” The disclosure
must contribute to the understanding of
a reasonably broad audience of persons
interested in the subject, as opposed to
the individual understanding of the
requester. A requester’s expertise in the
subject area and ability and intention to
effectively convey information to the
public shall be considered. It shall be
presumed that a representative of the
news media will satisfy this
consideration; and

(D) The significance of the
contribution to the public
understanding. Whether the disclosure
is likely to contribute “significantly” to
public understanding of government
operations or activities. The public’s
understanding of the subject in
question, as compared to the level of
public understanding existing prior to
the disclosure, must be enhanced by the
disclosure to a significant extent. The
Authority, the General Counsel, the
Panel and the IG shall not make value
judgments about whether information

that would contribute significantly to
public understanding of the operations
or activities of the government is
“important” enough to be made public.

(iii) In determining whether
disclosure ““is not primarily in the
commercial interest of the requester”
under paragraph (b)(4)(i) of this section,
the Authority, the General Counsel, the
Panel and the IG will consider the
following factors:

(A) The existence and magnitude of a
commercial interest. Whether the
requester has a commercial interest that
would be furthered by the requested
disclosure. Commercial interest of the
requester (with reference to the
definition of ““‘commercial use” in
paragraph (a)(5) of this section), or of
any person on whose behalf the
requester may be acting, that would be
furthered by the requested disclosure.
Requesters shall be given an
opportunity in the administrative
process to provide explanatory
information regarding this
consideration; and

(B) The primary interest in disclosure.
Whether the magnitude of the identified
commercial interest of the requester is
sufficiently large, in comparison with
the public interest in disclosure, that
disclosure “is primarily in the
commercial interest of the requester.” A
fee waiver or reduction is justified
where the public interest standard is
satisfied and that public interest is
greater in magnitude than that of any
identified commercial interest in
disclosure. The Authority, the General
Counsel, the Panel, and the IG
ordinarily shall presume that where a
news media requester has satisfied the
public interest standard, the public
interest will be the interest primarily
served by disclosure to that requester.
Disclosure to data brokers or others who
merely compile and market government
information for direct economic return
shall not be presumed to primarily serve
the public interest.

(iv) A request for a fee waiver based
on the public interest under paragraph
(b)(4)() of this section must address
these factors as they apply to the request
for records in order to be considered by
the Authority, the General Counsel, the
Panel, or the IG.

(v) Where only some of the records to
be released satisfy the requirements for
a waiver of fees, a waiver shall be
granted for those records.

(c) Level of fees to be charged. The
level of fees to be charged by the
Authority, the General Counsel, the
Panel, or the IG, in accordance with the
schedule set forth in paragraph (d) of
this section, depends on the category of

the requester. The fee levels to be
charged are as follows:

(1) A request for documents appearing
to be for commercial use will be charged
to recover the full direct costs of
searching for, reviewing for release, and
duplicating the records sought.

(2) A request for documents from an
educational or non-commercial
scientific institution will be charged for
the cost of reproduction alone,
excluding charges for the first 100
pages. To be eligible for inclusion in
this category, requesters must show that
the request is being made under the
auspices of a qualifying institution and
that the records are not sought for a
commercial use, but are sought in
furtherance of scholarly (if the request is
from an educational institution) or
scientific (if the request is from a non-
commercial scientific institution)
research.

(3) The Authority, the General
Counsel, the Panel or the IG shall
provide documents to requesters who
are representatives of the news media
for the cost of reproduction alone,
excluding charges for the first 100

ages.

(4) The Authority, the General
Counsel, the Panel or the IG shall charge
requesters who do not fit into any of the
categories of this section fees which
recover the full direct cost of searching
for and reproducing records that are
responsive to the request, except that
the first 100 pages of reproduction and
the first two hours of search time shall
be furnished without charge. Requests
from record subjects for records about
themselves filed in Authority, General
Counsel, Panel, or IG systems of records
will continue to be treated under the fee
provisions of the Privacy Act of 1974,
which permits fees only for
reproduction.

(d) The following fees shall be
charged in accordance with paragraph
(c) of this section:

(1) Manual searches for records. The
salary rate (i.e., basic pay plus 16
percent) of the employee(s) making the
search. Search time under this
paragraph and paragraph (d)(2) of this
section may be charged for even if the
Authority, the General Counsel, the
Panel or the IG fails to locate records or
if records located are determined to be
exempt from disclosure.

(2) Computer searches for records.
The actual direct cost of providing the
service, including computer search time
directly attributable to searching for
records responsive to a FOIA request,
runs, and operator salary apportionable
to the search.

(3) Review of records. The salary rate
(i.e., basic pay plus 16 percent) of the
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employee(s) conducting the review.
This charge applies only to requesters
who are seeking documents for
commercial use, and only to the review
necessary at the initial administrative
level to determine the applicability of
any relevant FOIA exemptions, and not
at the administrative appeal level of an
exemption already applied.

(4) Duplication of records. Twenty-
five cents per page for paper copy
reproduction of documents, which the
Authority, the General Counsel, the
Panel and the IG determined is the
reasonable direct cost of making such
copies, taking into account the average
salary of the operator and the cost of the
reproduction machinery. For copies of
records prepared by computer, such as
tapes or printouts, the Authority, the
General Counsel, the Panel or the IG
shall charge the actual cost, including
operator time, of production of the tape
or printout.

(5) Forwarding material to
destination. Postage, insurance and
special fees will be charged on an actual
cost basis.

(e) Aggregating requests. When the
Authority, the General Counsel, the
Panel or the IG reasonably believes that
a requester or group of requesters is
attempting to break a request down into
a series of requests for the purpose of
evading the assessment of fees, the
Authority, the General Counsel, the
Panel or the IG will aggregate any such
requests and charge accordingly.

(f) Charging interest. Interest at the
rate prescribed in 31 U.S.C. 3717 may be
charged those requesters who fail to pay
fees charged, beginning on the 30th day
following the billing date. Receipt of a
fee by the Authority, the General
Counsel, the Panel or the IG, whether
processed or not, will stay the accrual
of interest.

(g) Advanced payments. The
Authority, the General Counsel, the
Panel or the IG will not require a
requester to make an advance payment,
i.e., payment before work is commenced
or continued on a request, unless:

(1) The Authority, the General
Counsel, the Panel or the IG estimates
or determines that allowable charges
that a requester may be required to pay
are likely to exceed $250. Then the
Authority, the General Counsel, the
Panel or the IG will notify the requester
of the likely cost and obtain satisfactory
assurance of full payment where the
requester has a history of prompt
payment of FOIA fees, or require an
advance payment of an amount up to
the full estimated charges in the case of
requesters with no history of payment;
or

(2) A requester has previously failed
to pay a fee charged in a timely fashion
(i.e., within 30 days of the date of the
billing), in which case the Authority,
the General Counsel, the Panel or the IG
requires the requester to pay the full
amount owed plus any applicable
interest as provided in this section or
demonstrate that the requester has, in
fact, paid the fee, and to make an
advance payment of the full amount of
the estimated fee before the agency
begins to process a new request or a
pending request from that requester.
When the Authority, the General
Counsel, the Panel or the IG acts under
paragraph (g)(1) or (2) of this section,
the administrative time limits
prescribed in subsection (a)(6) of the
FOIA (i.e., 20 working days from receipt
of initial requests and 20 working days
from receipt of appeals from initial
denial, plus permissible extension of
these time limits) will begin only after
the Authority, the General Counsel, the
Panel or the IG has received fee
payments described in this section.

(h) When a person other than a party
to a proceeding before the agency makes
a request for a copy of a transcript,
diskette, or other recordation of the
proceeding, the Authority, the General
Counsel, the Panel or the IG, as
appropriate, will handle the request
under this part.

(i) Payment of fees shall be made by
check or money order payable to the
U.S. Treasury.

§2411.14 Record retention and
preservation.

The Authority, the General Counsel,
the Panel, and the IG shall preserve all
correspondence pertaining to the
requests that it receives under this
subpart, as well as copies of all
requested records, until such time as
disposition or destruction is authorized
by title 44 of the United States Code or
the National Archives and Records
Administration’s General Records
Schedule 14. Records will not be
disposed of while they are the subject of
a pending request, appeal, or lawsuit
under the FOIA.

§2411.15 Annual report.

On or before February 1 annually, the
Chief FOIA Officer of the Authority
shall submit a report of the activities of
the Authority, the General Counsel, the
Panel, and the IG with regard to public
information requests during the
preceding fiscal year to the Attorney
General of the United States. The report
shall include those matters required by
5 U.S.C. 552(e), and shall be made
available electronically.

Dated: September 25, 2009.
Carol Waller Pope,
Chairman.
[FR Doc. E9-23553 Filed 9-30-09; 8:45 am]
BILLING CODE 6727-01-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 981

[Doc. No. AMS—FV—08-0045; FV08-981-2
FIR]

Almonds Grown in California; Revision
of Outgoing Quality Control
Requirements

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Affirmation of interim final rule
as final rule.

SUMMARY: The Department of
Agriculture (USDA) is adopting as a
final rule, without change, an interim
final rule that revised the outgoing
quality control regulations issued under
the California almond marketing order
(order). The interim final rule revised
the term ‘““validation” under the
Salmonella bacteria (Salmonella)
treatment program by specifying that
validation data must be both submitted
to and accepted by the Almond Board
of California’s (Board) Technical Expert
Review Panel (TERP) for all treatment
equipment prior to its use under this
program. The interim final rule was
necessary to ensure that all treatment
equipment meets a 4-log reduction of
Salmonella in almonds.

DATES: Effective Date: Effective October
2, 2009.

FOR FURTHER INFORMATION CONTACT:
Terry Vawter, Senior Marketing
Specialist, or Kurt J. Kimmel, Regional
Manager, California Marketing Field
Office, Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA; Telephone: (559) 487—
5901, Fax: (559) 487—5906, or E-mail:
Terry.Vawter@ams.usda.gov, or
Kurt.Kimmel@ams.usda.gov.

Small businesses may obtain
information on complying with this and
other marketing order regulations by
viewing a guide at the following Web
site: http://www.ams.usda.gov/
AMSv1.0/ams.fetchTemplateData.
do?template=TemplateN&page=
MarketingOrdersSmallBusinessGuide;
or by contacting Jay Guerber, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237;
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Telephone: (202) 720-2491, Fax: (202)
720-8938, or E-mail:
Jay.Guerber@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Order No.
981, as amended (7 CFR part 981),
regulating the handling of almonds
grown in California, hereinafter referred
to as the “order.” The order is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

The order is administered locally by
the Board. Under the order, handlers are
required to treat shipments of almonds
to reduce the potential for Salmonella
contamination, with limited exceptions.
Various equipment systems must be in
place and must be “validated” by the
Board’s TERP to ensure that treatments
meet a required 4-log reduction of
Salmonella in almonds destined for
consumers in the United States, Canada,
and Mexico. The TERP consists of four
scientists, with a representative from the
Food and Drug Administration serving
as an ex-officio member.

In an interim final rule published in
the Federal Register on June 18, 2009,
and effective on June 19, 2009 (74 FR
28872, Doc. No. AMS-FV-08-0045;
FV08-981-2 IFR), § 981.442 was
amended by specifying that validation
means that the treatment technology
and equipment have been demonstrated
to achieve in total a minimum 4-log
reduction of Salmonella bacteria in
almonds. Validation data must be both
submitted to and accepted by the TERP
for each piece of equipment used to
treat almonds prior to its use under the
program. Prior to the change, the
regulation did not specify that
validation data must be both submitted
to and accepted by the TERP for each
piece of equipment prior to its use
under the program.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are

unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 6,200
producers of almonds in the production
area and approximately 100 handlers
subject to regulation under the
marketing order. Additionally, the
Board estimates there are about 15
process authorities and 30 almond
manufacturers under the Salmonella
treatment program. Small agricultural
producers are defined by the Small
Business Administration (13 CFR
121.201) as those having annual receipts
of less than $750,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $7,000,000.

Data for the most recently-completed
crop year indicate that about 50 percent
of the handlers shipped under
$7,000,000 worth of almonds. Dividing
average almond crop value for 2006-07
reported by the National Agricultural
Statistics Service of $2.258 billion by
the number of producers (6,200) yields
an average annual producer revenue
estimate of about $364,190. Based on
the foregoing, about half of the handlers
and a majority of almond producers may
be classified as small entities. While
data regarding the size of the process
authorities and almond manufacturers is
not available, it may be assumed that
some process authorities and
manufacturers may be classified as
small entities.

This rule continues in effect the
action that revised § 981.442(b)(3)(i) of
the order’s administrative rules and
regulations specifying that the term
“validation” under the Salmonella
treatment program means that
validation data must be both submitted
to and accepted by the TERP for each
piece of treatment equipment prior to its
use under the program. This revision
will help ensure that all treatment
equipment meets the program’s 4-log
requirement prior to its use. Authority
for this action is provided in § 981.42(b)
of the order.

Regarding the overall impact of this
action on the affected entities, it is
expected to be minimal. Validation data
had previously been submitted to the
Board’s TERP for review. This interim
final rule simply specified that such
data must be accepted by the TERP for
all treatment equipment prior to its use
under the program.

The Board’s Food Quality and Safety
Committee (committee) met prior to the
board meeting to consider this change.
The committee considered the
alternative to this action, which

maintained the status quo whereby
equipment could be used under the
program that had completed validation
testing, but had not been accepted by
the TERP. The committee, and
subsequently the Board, concluded that
acceptance by the TERP was important
in order to help ensure that all treatment
equipment consistently meets the 4-log
requirement of the program.

The Board, with the expertise of
various committees and subcommittees,
makes recommendations regarding the
revisions to the marketing order rules
and regulations after consideration of all
available information, including
comments received by Board staff. At
the meetings, the impact of and
alternatives to these recommendations
are deliberated. The Board and its
committees and subcommittees consist
of individual producers and handlers
with many years of experience in the
industry, who are familiar with industry
practices and trends. All Board,
committee, and subcommittee meetings
are open to the public and comments
are widely solicited. In addition,
minutes of all meetings are distributed
to Board, committee, and subcommittee
members and others who have
requested them, and are also posted on
the board’s Web site, thereby increasing
the availability of this critical
information within the industry.

This rule will not impose any
additional reporting and recordkeeping
requirements on California almonds
handlers, process authorities, or almond
manufacturers. As with all Federal
marketing order programs, reports and
forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sector agencies. In addition, USDA has
not identified any relevant Federal rules
that duplicate, overlap, or conflict with
this rule.

Further, the subcommittee,
committee, and Board meetings where
this issue was discussed were widely
publicized throughout the California
almond industry, and all interested
persons were encouraged to attend the
meetings and participate in
deliberations on all issues. The issue
was discussed at two Food Quality and
Safety Committee meetings in April
2008 and at two Board meetings, one in
April and one in May 2008. All of these
meetings were public meetings, and all
entities, both large and small, were able
to express views on this issue.

Comments on the interim final rule
were required to be received on or
before August 17, 2009. No comments
were received. Therefore, for the reasons
given in the interim final rule, we are
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adopting the interim final rule as a final
rule, without change.

To view the interim final rule, go to
http://www.regulations.gov/search/
Regs/home.html#documentDetail?
R=09000064809d2903.

This action also affirms information
contained in the interim final rule
concerning Executive Orders 12866 and
12988, the Paperwork Reduction Act (44
U.S.C. Chapter 35), and the E-Gov Act
(44 U.S.C. 101).

After consideration of all relevant
material presented, it is found that
finalizing the interim final rule, without
change, as published in the Federal
Register (74 FR 28872, June 18, 2009)
will tend to effectuate the declared
policy of the Act.

List of Subjects in 7 CFR Part 981

Almonds, Marketing agreements,
Nuts, Reporting and recordkeeping
requirements.

PART 981—ALMONDS GROWN IN
CALIFORNIA

Accordingly, the interim final rule
that amended 7 CFR part 981 and that
was published at 74 FR 28872, on June
18, 2009, is adopted as a final rule,
without change.

Dated: September 25, 2009.

Rayne Pegg,

Administrator, Agricultural Marketing
Service.

[FR Doc. E9—-23648 Filed 9-30-09; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0521; Directorate
Identifier 2008—NM-187-AD; Amendment
39-16034; AD 2009-20-11]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 737-300, —400, and —500 Series
Airplanes Equipped With a Digital
Transient Suppression Device (DTSD)
Installed in Accordance With
Supplemental Type Certificate (STC)
ST00127BO

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Boeing Model 737-300, —400, and —500
series airplanes. This AD requires
revising the maintenance program to

include new fuel system limitations for
airplanes modified in accordance with
STC ST00127BO. This AD also requires
inspections and checks of the DTSDs
and corrective actions, if necessary. This
AD results from fuel system reviews
conducted by the manufacturer. We are
issuing this AD to prevent a potential of
ignition sources inside fuel tanks,
which, in combination with flammable
fuel vapors, could result in a fuel tank
fire or explosion and consequent loss of
the airplane.

DATES: This AD is effective November 5,
2009.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of November 5, 2009.

ADDRESSES: For service information
identified in this AD, contact Goodrich
Corporation, Fuel and Utility Systems,
100 Panton Road, Vergennes, Vermont
05491-1008; telephone 802—877—-4476;
e-mail
Igd.TechPubs.Oakville@goodrich.com;
Internet http://www.goodrich.com/
TechPubs.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (telephone 800-647-5527)
is the Document Management Facility,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Marc Ronell, Aerospace Engineer, ANE—
150, FAA, Boston Aircraft Certification
Office, 12 New England Executive Park,
Burlington, Massachusetts 01803;
telephone (781) 238-7776; fax (781)
238-7170.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an airworthiness
directive (AD) that would apply to
certain Boeing Model 737-300, —400,
and —500 series airplanes. That NPRM
was published in the Federal Register
on June 9, 2009 (74 FR 27254). That
NPRM proposed to require revising the
maintenance program to include new
fuel system limitations for airplanes
modified in accordance with

Supplemental Type Certificate (STC)
ST00127BO. That NPRM also proposed
to require inspections and checks of the
digital transient suppression devices
and corrective actions, if necessary.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comment received.
Boeing supports the NPRM.

Actions Since NPRM was Issued

Since we issued the NPRM, we have
determined that it is necessary to clarify
the AD’s intended effect on spare and
on-airplane fuel tank system
components, regarding the use of
maintenance manuals and instructions
for continued airworthiness.

Section 91.403(c) of the Federal
Aviation Regulations (14 CFR 91.403(c))
specifies the following:

No person may operate an aircraft for
which a manufacturer’s maintenance manual
or instructions for continued airworthiness
has been issued that contains an
airworthiness limitation section unless the
mandatory * * * procedures * * * have
been complied with.

Some operators have questioned
whether existing components affected
by the new CDCCLs must be reworked.
We did not intend for the AD to
retroactively require rework of
components that had been maintained
using acceptable methods before the
effective date of the AD. Owners and
operators of the affected airplanes
therefore are not required to rework
affected components identified as
airworthy or installed on the affected
airplanes before the required revisions
of the maintenance program. But once
the CDCCLs are incorporated into the
maintenance program, future
maintenance actions on components
must be done in accordance with those
CDCCLs.

We have added Note 2 to this AD to
clarify the intended effect of the AD on
spare and on-airplane fuel tank system
components.

Conclusion

We reviewed the relevant data,
including the comment received, and
determined that air safety and the
public interest require adopting the AD
with the change described previously.
We also determined that this change
will not increase the economic burden
on any operator or increase the scope of
the AD.

Costs of Compliance

We estimate that this AD affects 12
airplanes of U.S. registry. The following
table provides the estimated costs for
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U.S. operators to comply with this AD.

The average labor rate is $80 per work
hour.

ESTIMATED COSTS

. Cost per

Action Work hours product Fleet cost
Revision to MaintenancCe ProOgram .........cceeeeiir ettt eee s 8 $640 $7,680
Operational check, per cycle ................ 1 80 960
Bond damage inspection, per cycle 1 80 960
Separation iNSPECION, PEI CYCIE ......eiiuiiiiiiiieeiee et 1 80 960

Authority for this Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2009-20-11 Boeing: Amendment 39-16034.
Docket No. FAA—2009-0521; Directorate
Identifier 2008—NM-187—AD.

Effective Date

(a) This airworthiness directive (AD) is
effective November 5, 2009.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Boeing Model 737—
300, —400, and —500 series airplanes,
certificated in any category, equipped with a
digital transient suppression device (DTSD)

installed in accordance with Supplemental
Type Certificate (STC) ST00127BO.

Note 1: This AD requires revisions to
certain operator maintenance documents to
include new inspections. Compliance with
these inspections is required by 14 CFR
91.403(c). For airplanes that have been
previously modified, altered, or repaired in
the areas addressed by these inspections, the
operator may not be able to accomplish the
inspections described in the revisions. In this
situation, to comply with 14 CFR 91.403(c),
the operator must request approval for an
alternative method of compliance according
to paragraph (m) of this AD. The request
should include a description of changes to
the required inspections that will ensure the
continued operational safety of the airplane.

Subject

(d) Air Transport Association (ATA) of
America Code 28: Fuel.
Unsafe Condition

(e) This AD results from fuel system
reviews conducted by the manufacturer. We
are issuing this AD to prevent a potential of

ignition sources inside fuel tanks, which in
combination with flammable fuel vapors,
could result in a fuel tank fire or explosion
and consequent loss of the airplane.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Revision to the Maintenance Program to Add
Critical Design Configuration Control
Limitations (CDCCLs) Specified in Section
10.1 of the Service Information

(g) Within 30 days after the effective date
of this AD: Revise the maintenance program
to incorporate the fuel system limitations
specified in Section 10.1 of the Goodrich
Instructions for Continued Airworthiness for
the Transient Suppression Device Installation
Applicable to Boeing 737-300, —400, & —500
Airplanes Supplemental Type Certificate—
ST00127BO, Document T2007-0010-0101,
Revision D, dated January 16, 2007.

Revision to the Maintenance Program to Add
Scheduled Inspections/Operational Checks

(h) Within 30 days after the effective date
of this AD: Revise the maintenance program
to incorporate the scheduled inspections/
operational checks specified in Section 2.2.3
of the Goodrich Instructions for Continued
Airworthiness for the Transient Suppression
Device Installation Applicable to Boeing
737-300, —400, & —500 Airplanes
Supplemental Type Certificate—ST00127BO,
Document T2007-0010-0101, Revision D,
dated January 16, 2007; except that the initial
inspections/checks required by paragraphs
(1), (j), and (k) of this AD must be done at the
compliance times specified in those
paragraphs. Repeat the inspections/checks
thereafter at the applicable compliance times
in the column, “Frequency,” of the table
specified in Section 2.2.3 of the Goodrich
Instructions for Continued Airworthiness for
the Transient Suppression Device Installation
Applicable to Boeing 737-300, —400, & —500
Airplanes Supplemental Type Certificate—
ST00127BO, Document T2007-0010-0101,
Revision D, dated January 16, 2007.

Initial Inspections and Repair if Necessary

(i) Prior to the accumulation of 39,000
flight hours after modification in accordance
with STC ST00127BO, or within 12 months
after the effective date of this AD, whichever
occurs later: Do an operational check of the
DTSDs, in accordance with Section 2.2.3,
“Scheduled Inspections/Operational
Checks,” of the Goodrich Instructions for
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Continued Airworthiness for the Transient
Suppression Device Installation Applicable
to Boeing 737-300, —400, & —500 Airplanes
Supplemental Type Certificate—ST00127BO,
Document T2007-0010-0101, Revision D,
dated January 16, 2007. If the DTSD fails the
operational check, repair before further flight,
in accordance with the section of the
Goodrich Aircraft Maintenance Manual
Supplement with Wiring Diagrams, 737-300/
—400/-500 FQIS with Goodrich Digital
Indicators and Transient Suppression Device,
STC Number: ST00127BO, Revision 5, dated
December 20, 2006, that corresponds to the
operational check specified in Goodrich
Instructions for Continued Airworthiness for
the Transient Suppression Device Installation
Applicable to Boeing 737-300, —400, & —500
Airplanes Supplemental Type Certificate—
ST00127BO, Document T2007-0010-0101,
Revision D, dated January 16, 2007.

(j) Prior to the accumulation of 4,000 flight
hours after modification in accordance with
STC ST00127BO, or within 6 months after
the effective date of this AD, whichever
occurs later: Do a general visual inspection
for critical bond damage of the DTSD safe-
side harnesses (critical bond damage
includes measuring the bonding resistance
across the ground strap and verifying the
resistance is less than 2.0 milliochms), in
accordance with Section 2.2.3, “Scheduled
Inspections/Operational Checks,”” of
Goodrich Instructions for Continued
Airworthiness for the Transient Suppression
Device Installation Applicable to Boeing
737-300, —400, & -500 Airplanes
Supplemental Type Certificate—ST00127BO,
Document T2007-0010-0101, Revision D,
dated January 16, 2007, which includes Items
5, 6, 7, and 8 of Table 6 in Section 10.1,
“Fuel System Limitations.” If any damage is
found, repair before further flight, in
accordance with the section of the Goodrich
Aircraft Maintenance Manual Supplement
with Wiring Diagrams for 737—-300/-400/—
500 FQIS with Goodrich Aircraft
Maintenance Manual Supplement with
Wiring Diagrams, 737—-300/—400/-500 FQIS

with Goodrich Digital Indicators and
Transient Suppression Device, STC Number:
ST00127BO, Revision 5, dated December 20,
2006, that corresponds to the general visual
inspection specified in Goodrich Instructions
for Continued Airworthiness for the
Transient Suppression Device Installation
Applicable to Boeing 737-300, —400, & —500
Airplanes Supplemental Type Certificate—
ST00127B0O, Document T2007-0010-0101,
Revision D, dated January 16, 2007.

(k) Prior to the accumulation of 24,000
flight hours after modification in accordance
with STC ST00127BO, or within 12 months
after the effective date of this AD, whichever
occurs later: Do a general visual inspection
for physical separation of the DTSD safe-side
harnesses from other airplane wiring,
hydraulic tubing, structure, control cables,
and bleed air ducts, in accordance with
Section 2.2.3, “Scheduled Inspections/
Operational Checks,” of the Goodrich
Instructions for Continued Airworthiness for
the Transient Suppression Device Installation
Applicable to Boeing 737-300, —400, & —500
Airplanes Supplemental Type Certificate—
ST00127B0O, Document T2007-0010-0101,
Revision D, dated January 16, 2007. If any
damage is found, repair before further flight,
in accordance with the section of the
Goodrich Aircraft Maintenance Manual
Supplement with Wiring Diagrams for 737—
300/—-400/-500 FQIS with Goodrich Digital
Indicators and Transient Suppression Device,
STC Number: ST00127BO, Revision 5, dated
December 20, 2006, that corresponds to the
general visual inspection specified in
Goodrich Instructions for Continued
Airworthiness for the Transient Suppression
Device Installation Applicable to Boeing
737-300, —400, & —500 Airplanes
Supplemental Type Certificate—ST00127BO,
Document T2007-0010-0101, Revision D,
dated January 16, 2007.

No Alternative Inspections/Checks,
Inspection/Check Intervals, or CDCCLs

(1) After accomplishing the actions
specified in paragraphs (g) and (h) of this AD,

no alternative inspections/checks,
inspection/check intervals, or CDCCLs may
be used unless the inspections/checks,
intervals, or CDCCLs are approved as an
alternative method of compliance (AMOC) in
accordance with the procedures specified in
paragraph (m) of this AD.

Note 2: Notwithstanding any other
maintenance or operational requirements,
components that have been identified as
airworthy or installed on the affected
airplanes before the revision of the
maintenance program, as required by
paragraph (g) of this AD, do not need to be
reworked in accordance with the CDCCLs.
However, once the maintenance program has
been revised, future maintenance actions on
these components must be done in
accordance with the CDCCLs.

AMOCs

(m)(1) The Manager, Boston Aircraft
Certification Office, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Marc Ronell,
Aerospace Engineer, ANE-150, FAA, Boston
Aircraft Certification Office, 12 New England
Executive Park, Burlington, Massachusetts
01803; telephone (781) 238-7776; fax (781)
238-7170.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

Material Incorporated by Reference

(n) You must use the service information
contained in Table 1 of this AD to do the
actions required by this AD, as applicable,
unless the AD specifies otherwise.

TABLE 1—MATERIAL INCORPORATED BY REFERENCE

Document

Revision Date

Goodrich Aircraft Maintenance Manual Supplement with Wiring Diagrams, 737-300/-400/-500 FQIS with | 5

Goodrich Digital Indicators and Transient Suppression Device, STC Number: ST00127BO.

Goodrich Instructions for Continued Airworthiness for the Transient Suppression Device Installation Appli- | D
cable to Boeing 737-300, —400, & —500 Airplanes Supplemental Type Certificate—ST00127BO, Docu-

ment T2007-0010-0101.

December 20, 2006.

January 16, 2007.

(The List of Effective Pages (LOEP) for
Goodrich Aircraft Maintenance Manual
Supplement with Wiring Diagrams, 737—300/
—400/-500 FQIS with Goodrich Digital
Indicators and Transient Suppression Device,
STC Number: ST00127BO, contains the
following errors: Page TOC-1 is dated
December 20, 2006, not June 1, 2002, as
indicated in the LOEP; the odd-numbered
pages of the Appendix—Wiring Diagrams are
dated April 16, 2004, not August 15, 2005,
as indicated in the LOEP.)

(1) The Director of the Federal Register
approved the incorporation by reference of

this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Goodrich Corporation, Fuel
and Utility Systems, 100 Panton Road,
Vergennes, Vermont 05491-1008; telephone
802-877—4476; e-mail
Igd.TechPubs.Oakville@goodrich.com;
Internet http://www.goodrich.com/TechPubs.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the

availability of this material at the FAA, call
425-227-1221 or 425-227-1152.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/
ibr locations.html.
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Issued in Renton, Washington, on
September 18, 2009.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E9-23509 Filed 9-30-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0293; Directorate
Identifier 2008—NM—221-AD; Amendment
39-16035; AD 2009-20-12]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747-100, -100B, —100B SUD,
-200B, —200C, —200F, —-300, —400,
—400D, —400F, and 747SR Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Boeing Model 747 airplanes identified
above. This AD requires replacing the
inboard trailing edge (TE) flap
transmission carbon disk no-back brakes
with skewed roller no-back brakes at the
TE flap transmission, positions 4 and 5.
This AD results from reports of the
inboard TE flaps blowing back due to
the failure of a transmission carbon disk
no-back brake. The no-back brake did
not hold the TE flaps in the commanded
position. We are issuing this AD to
prevent a decrease of the aerodynamic
controllability of the airplane, which
could adversely affect the airplane’s
continued safe flight and landing.
DATES: This AD is effective November 5,
2009.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of November 5, 2009.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, Washington 98124—
2207; telephone 206-544-5000,
extension 1; fax 206—766—5680; e-mail
me.boecom@boeing.com; Internet
https://www.myboeingfleet.com.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9

a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (telephone 800-647-5527)
is the Document Management Facility,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Douglas Tsuji, Aerospace Engineer,
Systems and Equipment Branch, ANM—
130S, FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 917-6487; fax (425) 917-6590.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an airworthiness
directive (AD) that would apply to
certain Boeing Model 747 Airplanes.
That NPRM was published in the
Federal Register on April 1, 2009 (74 FR
14750). That NPRM proposed to require
replacing the inboard trailing edge (TE)
flap transmission carbon disk no-back
brakes with skewed roller no-back
brakes at the TE flap transmission,
positions 4 and 5.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comments received from
the three commenters.

Support for the NPRM

Boeing concurs with the contents of
the NPRM.

Clarification of Criteria for AD

Lufthansa has doubts that all criteria
for the issuance of an AD are met. The
commenter states that there is no
comprehensible technical background.

We infer that the commenter is
requesting that we withdraw the NPRM.
We disagree. Although Boeing Special
Attention Service Bulletin 747-27—
2422, dated October 30, 2008, states that
“since 1999, four operators have
reported that the inboard TE flaps blew
back due to the failure of a transmission
carbon disk no-back brake,” there have
been ten reports of failed inboard and
outboard carbon disk no-back brakes
since 1973, and six reports since 1999.
Nine of the reports were for the inboard
no-back, and one for an outboard no-
back. All of the failures (i.e.,
uncommanded blowbacks) occurred at a
sufficient altitude for the pilots to react
and control the airplane. As a result of

these events, Boeing conducted
extensive lab tests to check the wear
properties and friction characteristics of
new and used carbon disk brakes. The
tests revealed a wide variation in
friction capability but no wear
correlation between friction coefficient
and the number of cycles. Therefore, the
carbon brake may be ineffective
regardless of wear. Because of the test
results and the number of events that
have occurred in the fleet, we find it
was necessary to proceed with issuing
this AD to ensure the safety of the fleet.

Request to Include an Optional Method
of Compliance

Lufthansa requests that we include a
repetitive D-Check shop overhaul (with
updated procedures, if necessary) as an
optional method of compliance to the
proposed modification. Lufthansa states
that no-back brakes are removed every
6 years during D-Check and are
overhauled in accordance with the latest
Boeing overhaul manuals. Lufthansa
states that since 1995 there have been
no failures of the brake system, or a flap
blow back event (which Lufthansa states
is extremely improbable due to the fact
that a simultaneous double failure has
to exist). With the above-mentioned
overhaul and an additional maintenance
task, Lufthansa states that it is reducing
if not even excluding the risk of a
double failure. Lufthansa requests a
compliance time of 8 years for the first
D-check, 8 years for the second D-check,
and 6 years for subsequent D-checks.

We do not agree with the commenter’s
request to include an optional method
of compliance. Based on the results of
Boeing’s extensive testing of carbon disk
brakes, the carbon brakes may be
ineffective regardless of wear. Therefore,
overhauling the carbon brakes at D-
check intervals would not adequately
address the unsafe condition. In
addition, we do not consider that the
brake system failure—which involves a
latent failure of the no-back brake,
combined with an active failure of the
flap drive system—is extremely
improbable. No change to this AD is
necessary.

Request to Delay Issuing Final Rule

Japan Airlines (JAL) requests that we
issue the AD after Revision 1 of Boeing
Service Bulletin 747-27-2422 is
available. The NPRM cited Boeing
Special Attention Service Bulletin 747—
27-2422, dated October 30, 2008, as the
appropriate source of service
information for installing the skewed
roller no-back brakes at the trailing edge
flap transmission. JAL requests that
Boeing amend Service Bulletin 747-27—
2422 to improve Figure 3 to show part
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numbers and the assembly sequence.
JAL adds that Boeing is considering
issuing Revision 1.

We agree that adding part numbers
and the assembly sequence to Figure 3
in Boeing Service Bulletin 747-27—
2422, dated October 30, 2008, may be
beneficial. However, we do not consider
that delaying the final rule until after
the release of a future service bulletin
revision is warranted. Boeing Service
Bulletin 747-27-2422, dated October
30, 2008, already includes sufficient

information to install the skewed roller
no-back brakes at the trailing edge flap
transmission within the compliance
time. However, paragraph (h) of the
final rule provides operators the
opportunity to request an AMOC or an
extension of the compliance time if data
are presented to justify such an
extension.

Conclusion

We reviewed the relevant data,
considered the comments received, and

TABLE—ESTIMATED COSTS

determined that air safety and the
public interest require adopting the AD
as proposed.

Costs of Compliance

We estimate that this AD would affect
249 airplanes of U.S. registry. The
following table provides the estimated
costs for U.S. operators to comply with
this AD.

Number of
Action Work hours ﬁ\;/ga%er fg&r Parts Cost U.S.-registered Fleet cost
p airplanes
Replacement .........ccooeviniciinicieneeene 25 $80 $60,670 $62,670 249 $15,604,830
Authority for this Rulemaking under the criteria of the Regulatory Subject

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action”” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities

Flexibility Act.
You can find our regulatory

evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2009-20-12 Boeing: Amendment 39-16035.
Docket No. FAA-2009-0293; Directorate
Identifier 2008—NM-221-AD.

Effective Date

(a) This airworthiness directive (AD) is
effective November 5, 2009.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Boeing Model 747—
100, —100B, —100B SUD, —200B, —200C,
—200F, —300, —400, —400D, —400F, and 747SR
series airplanes, certificated in any category;
as identified in Boeing Special Attention
Service Bulletin 747—-27-2422, dated October
30, 2008.

(d) Air Transport Association (ATA) of
America Code 27: Flight controls.

Unsafe Condition

(e) This AD results from reports of the
inboard trailing edge (TE) flaps blowing back
due to the failure of a transmission carbon
disk no-back brake. The no-back brake did
not hold the flaps in the commanded
position. The Federal Aviation
Administration is issuing this AD to prevent
a decrease of the aerodynamic controllability
of the airplane, which could adversely affect
the airplane’s continued safe flight and
landing.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Corrective Action

(g) Within 5 years after the effective date
of this AD, replace the trailing edge flap
transmission no-back brakes with skewed
roller no-back brakes at the trailing edge flap
transmission, positions 4 and 5, in
accordance with Boeing Special Attention
Service Bulletin 747-27-2422, dated October
30, 2008.

Alternative Methods of Compliance
(AMOCs)

(h)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. Send information to ATTN:
Douglas Tsuji, Aerospace Engineer, Systems
and Equipment Branch, ANM-1308S, FAA,
Seattle Aircraft Certification Office, 1601
Lind Avenue, SW., Renton, Washington
98057-3356; telephone (425) 917-6487; fax
(425) 917-6590.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your principal maintenance inspector
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(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

Material Incorporated by Reference

(1) You must use Boeing Special Attention
Service Bulletin 747-27-2422, dated October
30, 2008, to do the actions required by this
AD, unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; telephone
206—-544-5000, extension 1; fax 206—766—
5680; e-mail me.boecom@boeing.com;
Internet https://www.myboeingfleet.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221 or 425-227-1152.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal _register/
code_of federal regulations/
ibr_locations.html.

Issued in Renton, Washington, on
September 18, 2009.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E9—23555 Filed 9-30-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0897; Directorate
Identifier 2009-CE-048-AD; Amendment
39-16036; AD 2009-20-13]

RIN 2120-AA64

Airworthiness Directives; Glaser-Dirks
Flugzeugbau GmbH Model DG-100
Gliders

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
issued by the aviation authority of

another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

During a pre-flight inspection of a DG-100
sailplane, a rod end of the aileron control
push-rod at the control column was found
broken.

The investigation revealed that the broken
rod end was made of machining steel as
initially used in the first years at Glaser-
Dirks.

This AD requires actions that are
intended to address the unsafe
condition described in the MCALI

DATES: This AD becomes effective
October 21, 2009.

On October 21, 2009, the Director of
the Federal Register approved the
incorporation by reference of certain
publications listed in this AD.

We must receive comments on this
AD by November 16, 2009.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (telephone (800) 647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT: Greg
Davison, Glider Program Manager, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329—4130; fax: (816)
329-4090.

SUPPLEMENTARY INFORMATION:
Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European

Community, has issued EASA
Emergency AD No.: 2009-0167-E, dated
July 30, 2009 (referred to after this as
“the MCAI”’), to correct an unsafe
condition for the specified products.
The MCAI states:

During a pre-flight inspection of a DG-100
sailplane, a rod end of the aileron control
push-rod at the control column was found
broken.

The investigation revealed that the broken
rod end was made of machining steel as
initially used in the first years at Glaser-
Dirks.

This new Airworthiness Directive (AD)
mandates inspection and as necessary
replacement of the control column rod ends
with high-strength steel rod ends.

You may obtain further information
by examining the MCAI in the AD
docket.

Relevant Service Information

DG Flugzeugbau GmbH has issued
Technical note No. 301/25, 323/16, Rev.
1, dated August 4, 2009. The actions
described in this service information are
intended to correct the unsafe condition
identified in the MCAL

FAA'’s Determination and Requirements
of the AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with this State of
Design Authority, they have notified us
of the unsafe condition described in the
MCALI and service information
referenced above. We are issuing this
AD because we evaluated all
information provided by the State of
Design Authority and determined the
unsafe condition exists and is likely to
exist or develop on other products of the
same type design.

Differences between this AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might have also required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
Any such differences are described in a
separate paragraph of the AD. These
requirements take precedence over
those copied from the MCAL
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FAA'’s Determination of the Effective
Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because a recent pre-flight
inspection detected a broken rod end of
the aileron control push rod in the
control column. An investigation
revealed that the broken rod end was
made of machining steel that was used
in the initial production years of Glaser-
Dirks. The aileron control column push
rod has been redesigned and is now
made from high strength steel.
Therefore, we determined that notice
and opportunity for public comment
before issuing this AD are impracticable
and that good cause exists for making
this amendment effective in fewer than
30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.
Include “Docket No. FAA-2009-0897;
Directorate Identifier 2009-CE-048—
AD” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Authority for this Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures

the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.
Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various

levels of government.
For the reasons discussed above, I

certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding
the following new AD:

2009-20-13 Glaser-Dirks Flugzeugbau
GmbH: Amendment 39-16036; Docket
No. FAA-2009-0897; Directorate
Identifier 2009—-CE-048-AD.
Effective Date
(a) This airworthiness directive (AD)
becomes effective October 21, 2009.
Affected ADs

(b) None.
Applicability
(c) This AD applies to Model DG-100

gliders, all serial numbers, certificated in any
category.

Subject

(d) Air Transport Association of America
(ATA) Code 27: Flight Controls.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

“During a pre-flight inspection of a DG—
100 sailplane, a rod end of the aileron control
push-rod at the control column was found
broken. The investigation revealed that the
broken rod end was made of machining steel
as initially used in the first years at Glaser-
Dirks. This new Airworthiness Directive (AD)
mandates inspection and as necessary
replacement of the control column rod ends
with high-strength steel rod ends.”

Actions and Compliance

(f) Unless already done, do the following
actions.

(1) Before further flight after October 21,
2009 (the effective date of this AD), inspect
the control column rod end following
paragraph 1 of the Instructions section of DG
Flugzeugbau Technical note No. 301/25, 323/
16, Rev. 1, dated August 4, 2009.

(2) If, during the inspection, an X is not
found on the rod end, replace the rod end
with a high-strength steel rod end (identified
with an X on the rod end) following
paragraph 2 of the Instructions section of DG
Flugzeugbau Technical note No. 301/25, 323/
16, Rev. 1, dated August 4, 2009, as follows:

(i) Before further flight if any defects
(cracks, corrosion pits, etc.) are found; or

(ii) Within 3 months after October 21, 2009
(the effective date of this AD) if no defects
are found.

(3) As of the effective date of this AD,
adhere to the following using the referenced
service information:

(i) If installing a rod end without an X,
ensure it has passed the inspection in
paragraph (f)(1) of this AD and replace it with
one with an X no later than 3 months after
October 21, 2009 (the effective date of this
AD); and

(ii) As of 3 months after October 21, 2009
(the effective date of this AD), only install a
rod end with an X.

FAA AD Differences

Note: This AD differs from the MCAI and/
or service information as follows:

(1) DG Flugzeugbau GmbH Technical Note
No. 301/25, 323/16, Rev. 1, dated August 4,
2009, states that instruction 1 may be
executed by the pilot/owner. By FAA
regulations, this AD requires all affected
gliders to have the required actions done by
an appropriately-rated mechanic.

(2) The MCAI states to do the actions
following DG Flugzeugbau GmbH Technical
Note No. 301/25 or DG Flugzeugbau GmbH
Technical Note No. 323/16, both initial issue
dated July 17, 2009. DG Flugzeugbau GmbH
updated the technical note after the MCAI
was issued. We are requiring you use the
updated technical note (DG Flugzeugbau
GmbH Technical Note No. 301/25, 323/16,
Rev. 1, dated August 4, 2009) to do the
actions required.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:
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(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Greg Davison, Glider Program
Manager, FAA, Small Airplane Directorate,
901 Locust, Room 301, Kansas City, Missouri
64106; telephone: (816) 329—4130; fax: (816)
329-4090. Before using any approved AMOC
on any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI European Aviation
Safety Agency (EASA) Emergency AD No.:
2009-0167-E, dated July 30, 2009, and DG
Flugzeugbau GmbH Technical Note No. 301/
25, 323/16, Rev. 1, dated August 4, 2009, for
related information.

Material Incorporated by Reference

(i) You must use DG Flugzeugbau GmbH
Technical Note No. 301/25, 323/16, Rev. 1,
dated August 4, 2009, to do the actions
required by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact DG Flugzeugbau GmbH,
Otto-Lilienthal-Weg 2, 76646 Bruchsal,
Federal Republic of Germany; telephone: +
49 (0) 7251 3020140; Fax: +49 (0) 7251
3020149; Internet: http://www.dg-
flugzeugbau.de/index-e.html; E-Mail:
dirks@dg-flugzeugbau.de.

(3) You may review copies of the service
information incorporated by reference for
this AD at the FAA, Central Region, Office of
the Regional Counsel, 901 Locust, Kansas
City, Missouri 64106. For information on the
availability of this material at the Central
Region, call (816) 329-3768.

(4) You may also review copies of the
service information incorporated by reference
for this AD at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030, or go
to: http://www.archives.gov/federal_register/
code_of federal regulations/ibr_
locations.html.

Issued in Kansas City, Missouri on
September 24, 2009.

Scott A. Horn,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E9—-23543 Filed 9-30-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2008-0646; Directorate
Identifier 2007-NM-359-AD; Amendment
39-16031; AD 2009-20-08]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 727 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Boeing Model 727 airplanes. This AD
requires performing an operational test
of the engine fuel suction feed of the
fuel system, and other related testing
and corrective actions if necessary. This
AD results from a report of in-service
occurrences of loss of fuel system
suction feed capability, followed by
total loss of pressure of the fuel feed
system. We are issuing this AD to detect
and correct failure of the engine fuel
suction feed capability of the fuel
system, which could result in multi-
engine flameout, inability to restart the
engines, and consequent forced landing
of the airplane.

DATES: This AD becomes effective
November 5, 2009.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of November 5, 2009.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, Washington 98124—
2207; telephone 206-544-5000,
extension 1, fax 206—766—5680; e-mail
me.boecom@boeing.com; Internet
https://www.myboeingfleet.com.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD

docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (telephone 800-647-5527)
is the Document Management Facility,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT: Sue
Lucier, Aerospace Engineer, Propulsion
Branch, ANM-140S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98057-3356; telephone (425) 917-6438;
fax (425) 917-6590.

SUPPLEMENTARY INFORMATION:
Discussion

The FAA issued a supplemental
notice of proposed rulemaking (NPRM)
to amend 14 CFR part 39 to include an
AD that would apply to certain Boeing
Model 727 airplanes. That supplemental
NPRM was published in the Federal
Register on December 10, 2008 (73 FR
75009). That supplemental NPRM
proposed to require performing an
operational test of the engine fuel
suction feed of the fuel system, and
other related testing and corrective
actions if necessary. That supplemental
NPRM also proposed to reduce the
compliance time for low-utilization
airplanes.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments received on
the supplemental NPRM.

Support for the AD

Boeing concurs with the content of
the supplemental NPRM.

Request for Credit for Certain Actions
in AD 2007-11-08

FedEx Express states that the
operational test of the engine fuel
suction feed of the fuel system,
provided in Boeing Service Bulletin
727-28-80, dated June 21,1985, and
specified in paragraph (f) of the
supplemental NPRM, seems to be
equivalent to the operational test
required by AD 2007-11-08,
amendment 39-15065 (72 FR 28594,
May 22, 2007). We referred to Boeing
Alert Service Bulletin 727-28—-A0132,
dated February 22, 2007, as the
appropriate source of service
information for doing certain
requirements (including an operational
test) in AD 2007-11-08. FedEx Express
believes that the supplemental NPRM
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accomplishes the same operational test
as AD 2007-11-08.

From this comment, we infer that
FedEx Express is requesting that we give
credit in this AD for operational tests
done in accordance with Boeing Alert
Service Bulletin 727-28-A0132, dated
February 22, 2007, as required by AD
2007-11-08. We agree. The operational
test specified in Boeing Alert Service
Bulletin 727-28-A0132, dated February
22, 2007; and Boeing Service Bulletin
727-28-80, dated June 21, 1985; are
equivalent procedures found in the
Boeing 727 airplane maintenance
manual (AMM). Therefore, we have
added a new paragraph (g) to this AD,
and reidentified subsequent paragraphs
accordingly, to give credit for
operational tests done in accordance
with AD 2007-11-08.

Request for Clarification of Compliance
With Special Federal Aviation
Regulation 88 (SFAR 88) Requirements

FedEx Express asks if Boeing has
reviewed and identified any critical
design configuration control limitations
(CDCCLs) items in Boeing Service
Bulletin 727-28-80, dated June 21,
1985.

From this question, we infer that
FedEx Express is asking for clarification
of whether this AD is compliant with
SFAR 88. We reviewed Boeing Service
Bulletin 727-28-80, and found that the
actions specified do not change the
airplane type design. During SFAR 88
evaluations, the original design in this
area was not identified as one requiring
a CDCCL to comply with the SFAR 88
requirements. Therefore, there are no
SFAR 88 CDCCLs associated with
Boeing Service Bulletin 727-28-80,
dated June 21, 1985, or this AD. We
have made no change to the AD in this
regard.

Request for Clarification of Functional
Test

FedEx Express states that page 24,
Step G., of Boeing Service Bulletin 727—
28-80, dated June 21, 1985, specifies
performing a functional test per the
Boeing 727 AMM. FedEx Express notes
that there is no functional test specified
in the current Boeing 727 AMM.

From this statement, we infer that
FedEx Express is requesting clarification
of the functional test that is provided in
Boeing Service Bulletin 727-28-80. We
have reviewed Subject 28-22—0 of the
Boeing 727 AMM, and have determined
that the title of the functional test
specified in the AMM has changed from
“Engine Fuel Feed System Functional
Test” to “Engine Fuel Suction Feed—
Operational Test.” Although the title of
this action has changed, we have

confirmed that doing the operational
test, as specified in Boeing Service
Bulletin 727-28-80, fulfills the
functional test requirements of this AD.
We have not changed the AD in this
regard.

Request for Clarification of AD
Requirements

FedEx Express asks for clarification of
whether the current actions in the
supplemental NPRM are applicable to
airplanes on which the auxiliary fuel
tanks have been removed and/or
deactivated.

We agree that clarification in this
regard is necessary. The effectivity of
Boeing Service Bulletin 727-28-80,
dated June 21, 1985, has been divided
into airplane groups to reflect different
engine fuel feed systems and fuel tank
configurations based on the original
type certificate configuration. The work
instructions of Boeing Service Bulletin
727-28-80, dated June 21, 1985, do not
address airplane configurations on
which the auxiliary fuel tanks have been
removed or deactivated.

Regardless, as provided in sections
39.15 through 39.21 of the Federal
Aviation Regulations (14 CFR 39.15
through 39.21), an AD applies to each
product identified in the AD, even if an
individual product has been changed in
the area addressed by the AD. If a
change in a product affects an operator’s
ability to accomplish actions required
by the AD, the operator must request
approval of an alternative method of
compliance (AMOC). According to the
provisions of paragraph (i) of this AD,
we may approve a request to allow an
AMOC to the requirements of this AD
for airplanes that have had the auxiliary
fuel tanks removed or deactivated, if the
request includes data that show that it
would provide an acceptable level of
safety. We have not changed the AD in
this regard.

Request to Change Compliance Time

FedEx Express states that the
repetitive detailed inspections and
engine fuel suction feed operational
tests in AD 2007—11-08 are required at
intervals not to exceed 15,000 flight
cycles, whereas the repetitive
operational tests in the supplemental
NPRM are required at intervals not to
exceed 7,000 flight hours or 18 months,
whichever occurs first. FedEx Express
adds that the operational test in the
supplemental NPRM would be repeated
twice as often within those time
periods.

From these statements, we infer that
FedEx Express is asking that the
repetitive intervals in the supplemental
NPRM be changed to match the

repetitive intervals in AD 2007-11-08.
We do not agree. The requirements in
AD 2007-11-08 mandate inspection for
wear or chafing of the aluminum
conduit of the fuel boost pump. That AD
was issued after an outboard fuel tank
exploded due to arcing of the wire
against the metal conduit. The intervals
for the suction feed check in that AD
coincide with re-inspection of the wire
bundles. In addition, the latent failure
condition addressed in the
supplemental NPRM was re-analyzed
based on allowable failure rates to
preclude unsafe system performance,
while taking into account the timing of
heavy maintenance checks. Although
the repetitive interval in the
supplemental NPRM does equate to
performing the test twice as often as the
interval in AD 2007-11-08, analysis
indicates that doing the test at the
proposed intervals is necessary to
address the unsafe condition identified
in this AD in a timely manner and to
provide an acceptable level of safety.
We have not changed the AD in this
regard.

Conclusion

We have carefully reviewed the
available data, including the comments
received, and determined that air safety
and the public interest require adopting
the AD with the changes described
previously. We have determined that
these changes will neither increase the
economic burden on any operator nor
increase the scope of the AD.

Costs of Compliance

We estimate that this AD affects 709
airplanes of U.S. registry. We also
estimate that it takes 1 work-hour per
product, per test, to comply with this
AD. The average labor rate is $80 per
work-hour. Based on these figures, we
estimate the cost of this AD to the U.S.
operators to be $56,720, or $80 per
product, per test.

Authority for this Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
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safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a ““significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):

2009-20-08 Boeing: Amendment 39-16031.
Docket No. FAA-2008-0646; Directorate
Identifier 2007-NM-359—AD.

Effective Date

(a) This AD becomes effective November 5,

2009.

Affected ADs

(b) None.

Applicability

(c) This AD applies to Boeing Model 727,
727C, 727-100, 727-100C, 727-200, and
727-200F series airplanes, certificated in any
category.

Unsafe Condition

(d) This AD results from a report of in-
service occurrences of loss of fuel system
suction feed capability, followed by total loss
of pressure of the fuel feed system. We are
issuing this AD to detect and correct failure
of the engine fuel suction feed of the fuel
system, which could result in multi-engine
flameout, inability to restart the engines, and
consequent forced landing of the airplane.

Compliance

(e) Comply with this AD within the
compliance times specified, unless already
done.

Operational Test/Other Specified Actions

(f) Within 7,000 flight hours or 18 months
after the effective date of this AD, whichever
occurs first: Perform an operational test of the
engine fuel suction feed of the fuel system,
and perform all other related testing and
corrective actions, as applicable, before
further flight, in accordance with the
Accomplishment Instructions of Boeing
Service Bulletin 727-28-80, dated June 21,
1985. Repeat the operational test thereafter at
intervals not to exceed 7,000 flight hours or
36 months, whichever occurs first.

Credit for Actions Done in Accordance With
AD 2007-11-08, Amendment 39-15065

(g) Operational tests of the engine fuel
suction feed of the fuel system and follow-
on corrective actions done in accordance
with the requirements of AD 2007-11-08 are
acceptable for compliance with the
corresponding requirements of this AD if
done within the compliance time specified in
this AD.

Operator’s Equivalent Procedure

(h) If any discrepancy is found, and Boeing
Service Bulletin 727-28-80, dated June 21,
1985, specifies that certain actions (i.e., a
vacuum test of the fuel feed system) may be
accomplished using an operator’s
“equivalent procedure” (with substitute test
equipment): The actions must be
accomplished in accordance with Figure 4 of
Boeing Service Bulletin 727-28-80, dated
June 21, 1985.

Alternative Methods of Compliance
(AMOCs)

(1)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOCs for this AD, if
requested using the procedures found in 14
CFR 39.19. Send information to ATTN: Sue
Lucier, Aerospace Engineer, Propulsion
Branch, ANM-140S, FAA, Seattle ACO, 1601
Lind Avenue, SW., Renton, Washington
98057-3356; telephone (425) 917-6438; fax
(425) 917-6590. Or, e-mail information to 9-
ANM-Seattle-ACO-AMOC-Requests@faa.gov.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,

notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

Material Incorporated by Reference

(j) You must use Boeing Service Bulletin
727-28-80, dated June 21, 1985, to do the
actions required by this AD, unless the AD
specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; telephone
206—544-5000, extension 1, fax 206—766—
5680; e-mail me.boecom@boeing.com;
Internet https://www.myboeingfleet.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221 or 425-227-1152.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on
September 18, 2009.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E9-23508 Filed 9-30-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2008-1363; Directorate
Identifier 2008—NM-104-AD; Amendment
39-16032; AD 2009-20-09]

RIN 2120-AA64
Airworthiness Directives; Boeing

Model 767-200, —300, and —300F Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Boeing Model 767-200, —300, and
—300F series airplanes. This AD requires
repetitive inspections for fatigue
cracking and corrosion of the upper link
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fuse pin of the nacelle struts, and
related investigative and corrective
actions if necessary. This AD also
provides terminating action for the
repetitive inspections. This AD results
from two reports of cracked upper link
fuse pins. We are issuing this AD to
prevent fatigue cracking or corrosion of
the upper link fuse pin, which could
result in failure of the fuse pin and
consequent reduced structural integrity
of the nacelle strut and possible
separation of the strut and engine from
the airplane during flight.

DATES: This AD is effective November 5,
2009.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of November 5, 2009.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, Washington 98124—
2207; telephone 206-544-5000,
extension 1, fax 206—-766-5680; e-mail
me.boecom@boeing.com; Internet
https://www.myboeingfleet.com.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (telephone 800-647-5527)
is the Document Management Facility,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Berhane Alazar, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office
(ACO), 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 917-6577; fax (425) 917—6590.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an airworthiness
directive (AD) that would apply to
certain Boeing Model 767-200, —300,
and —300F series airplanes. That NPRM
was published in the Federal Register
on January 12, 2009 (74 FR 1155). That
NPRM proposed to require repetitive
inspections for fatigue cracking and
corrosion of the upper link fuse pin of

the nacelle struts, and related
investigative and corrective actions if
necessary. That NPRM also proposed to
provide terminating action for the
repetitive inspections.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comments received.

Support for the AD

Boeing concurs with the content of
the NPRM. Air Transport Association
(ATA) on behalf of its members Delta
Airlines and United Airlines (UAL)
agrees with the intent of the NRPM, and
provides the following
recommendations from its members.

Request to Add a Note of Clarification

Delta asks that we revise the NPRM to
include a note in the AD which
specifies that the upper link inspections
can be done with the pylon and/or
engine in any position. Delta states that
Boeing Alert Service Bulletin 767—
54A0074, Revision 1, dated April 24,
2008, specifies doing a visual inspection
with “the fuse pin in place, without
engine removal and strut removal.”
Delta notes that there are times when
engines or pylons are removed for other
reasons, and it would prefer not to wait
until the engine and strut are
reinstalled. Delta states that the
procedures specified in Boeing Alert
Service Bulletin 767-54A0074, Revision
1, dated April 24, 2008, allow fuse pin
inspections with the engines and pylons
in any position. Delta adds that related
service information, Boeing Telex 1—
1154785301, dated January 21, 2009
(released after the NPRM was issued),
specifies that the upper link inspections
can be done with the pylon and/or
engine in any position.

We agree with the commenter’s
request. For the reasons provided by
Delta, we have included a new Note 1
after paragraph (f) of this AD to specify
that the upper link inspections can be
done with the pylon and/or engine in
any position.

Request to Define ‘“References”

Delta asks that we revise the NPRM to
include a note to clarify that the
“References” column in the table in
Figure 2 of Boeing Alert Service Bulletin
767-54A0074, Revision 1, dated April
24, 2008, should be treated as ‘“‘refer to”
material (which is information that
provides guidance for using related
procedures), as defined in Note 9 of
paragraph 3.A. of that service bulletin.
Delta points out that the procedures in
Boeing Telex 1-1154785301, dated
January 21, 2009, specify that the

airplane maintenance manual (AMM)
and standard operating procedures
manual (SOPM) are identified in the
“References” column of that table as
“refer to” material so that operator
equivalent procedures may be used.

We agree that the material in the
“References” column in the table in
Figure 2 of Boeing Alert Service Bulletin
767-54A0074, Revision 1, dated April
24, 2008, refers to the procedures in the
specified manuals and should be treated
as guidance for using related
procedures. However, to add a note to
this AD could be confusing because
none of the paragraphs in the AD refer
to the procedures in those manuals.
Therefore, we have made no change to
the AD in this regard.

Request to Add a Note Clarifying
Application of Primer

Delta asks that we revise the NPRM to
include a note to clarify that re-
application of primer in accordance
with Steps 4.b.(1) and 4.b.(2) of the
Accomplishment Instructions of Boeing
Alert Service Bulletin 767-54A0074,
Revision 1, dated April 24, 2008, is
necessary only to touch up bare areas of
the fuse pin. Delta states that paragraph
3.B, Step 4.b., of the Accomplishment
Instructions of Boeing Alert Service
Bulletin 767-54A0074, Revision 1,
dated April 24, 2008, specifies applying
two coats of Boeing Material
Specification (BMS) 10-11 primer after
each inspection if no cracks are found
during the inspection. Delta notes that
the procedure does not specify
“touching up primer”” but rather
applying two coats each time. Delta
adds that since the repeat inspection
interval is much shorter, the fuse pin
will have ten coats of primer built up
over the next ten years, and asserts that
the inspection cannot be done through
ten coats of primer. Delta points out that
Boeing has confirmed in Boeing Telex
1-1154785301, dated January 21, 2009,
that two coats of primer are required
only to touch up bare areas on the fuse
pin.

We agree that clarification is
necessary for the reasons provided by
Delta. We have included a new Note 2
after paragraph (f) of this AD to specify
that two coats of primer are necessary
only to touch up bare areas of the fuse
pin.

Request to Provide Credit for
Inspections Done Using Previous
Service Information

UAL asks that operators be given
credit for inspections done before the
effective date of the AD in accordance
with Boeing Service Bulletin 767-54—
0074, dated March 27, 1997. UAL notes
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that paragraph (h) of the NPRM provides
credit for the replacement of fuse pins
done in accordance with Boeing Service
Bulletin 767-54—0074, dated March 27,
1997, but does not provide credit for the
inspections, even though the procedures
in the original issue and Revision 1 of
the service bulletin are the same.

We agree with the commenter. We
have confirmed that inspections done
before the effective date of this AD in
accordance with Boeing Service Bulletin
767-54—0074, dated March 27, 1997, are
acceptable for compliance with the
inspection requirements of paragraph (f)
of this AD. However, we point out that
Boeing Service Bulletin 767-54—0074,
dated March 27, 1997, allows the use of
operator’s equivalent procedures, which
Boeing Service Bulletin 767-54—0074,
Revision 1, dated April 24, 2008, does
not allow. Therefore, we have revised
paragraph (h) of this AD to give credit
for inspections done before the effective
date of this AD in accordance with
Boeing Service Bulletin 767-54—0074,
dated March 27, 1997, provided that the
inspection was not done using
operator’s equivalent procedures.

Request to Clarify Certain Language in
Paragraph (h) of the NPRM

UAL suggests that paragraph (h) of the
NPRM be revised to clarify the meaning
of “corresponding requirements.” UAL
states that paragraph (h) of the NPRM
specifies that replacement of the fuse
pins in accordance with Boeing Service
Bulletin 767-54-0074, dated March 27,
1997, is acceptable for compliance with
the “corresponding requirements” of
this AD. UAL notes that the phrase “for
compliance with the ‘corresponding
requirements’ of this AD” is very vague.

We agree that clarification is
necessary for the reasons provided by
the commenter. We have changed
paragraph (h) of this AD to refer to
paragraph (f) of this AD for the
inspections and paragraph (g) of this AD
for the modification.

Request to Extend Grace Period

Aeroflot asks that we increase the
grace period for the inspections so that
operators can prepare for
accomplishment of the requirements in
the AD. Aeroflot states that it is
convenient to plan the work with
common access SC-Checks, and adds
that the NPRM gives a simple C-Check
preparation period. Aeroflot states that
this work has an economic impact with
the time used in preparation and
gaining access.

We do not agree with the commenter’s
request. In developing an appropriate
compliance time for this AD, we
considered not only the safety

implications, but the manufacturer’s
recommendations, and the practical
aspect of accomplishing the actions
within an interval of time that
corresponds to typical scheduled
maintenance for affected operators.
However, under the provisions of
paragraph (i) of this AD, we may
consider requests for adjustments to the
compliance time if data are submitted to
substantiate that such an adjustment
would provide an acceptable level of
safety. We have made no change to the
AD in this regard.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We also determined that these changes
will not increase the economic burden
on any operator or increase the scope of
the AD.

Costs of Compliance

We estimate that this AD affects 354
airplanes of U.S. registry. We also
estimate that it will take 4 work-hours
per product to comply with this AD.
The average labor rate is $80 per work-
hour. Based on these figures, we
estimate the cost of this AD to the U.S.
operators to be $113,280, or $320 per
product.

Authority for this Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on

the relationship between the national
government and the States, or on the

distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2009-20-09 Boeing: Amendment 39-16032.
Docket No. FAA-2008-1363; Directorate
Identifier 2008—NM-104—AD.

Effective Date

(a) This airworthiness directive (AD) is
effective November 5, 2009.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Boeing Model
767-200, —300, and —300F series airplanes,
certificated in any category; as identified in

Boeing Alert Service Bulletin 767-54A0074,
Revision 1, dated April 24, 2008.

Unsafe Condition

(d) This AD results from two reports of
cracked upper link fuse pins. We are issuing
this AD to prevent fatigue cracking or
corrosion of the upper link fuse pin, which
could result in failure of the fuse pin and
consequent reduced structural integrity of the
nacelle strut and possible separation of the
strut and engine from the airplane during
flight.

Compliance

(e) Comply with this AD within the
compliance times specified, unless already
done.
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Initial and Repetitive Inspections/
Investigative and Corrective Actions

(f) Inspect the upper link fuse pin of the
nacelle struts for fatigue cracking and
corrosion at the applicable time specified in

Table 1 of this AD. Do the applicable
inspection by doing all the applicable actions
specified in the Accomplishment
Instructions of Boeing Alert Service Bulletin
767-54A0074, Revision 1, dated April 24,
2008; and do all applicable related

TABLE 1—COMPLIANCE TIMES

investigative and corrective actions before
further flight. Repeat the applicable
inspection at intervals not to exceed 3,000
flight cycles or 24 months, whichever is first,
until the requirements of paragraph (g) of this
AD have been done.

Engine type

At the later of: initial inspection threshold

Grace period

14,000 total flight cycles

24,000 total flight cycles

8,000 total flight cycles

10,000 total flight cycles

24,000 total flight cycles

months after
whichever is

Within 3,000 flight cycles or 18
the effective date of this AD,
first.

Within 3,000 flight cycles or 18
the effective date of this AD,
first.

Within 3,000 flight cycles or 18
the effective date of this AD,
first.

Within 3,000 flight cycles or 18
the effective date of this AD,
first.

Within 3,000 flight cycles or 18
the effective date of this AD,
first.

months after
whichever is

months after
whichever is

months after
whichever is

months after
whichever is

Note 1: The upper link inspections can be
done with the pylon and/or engine in any
position.

Note 2: In paragraph 3.B, Steps 4.b.(1)(a)
and 4.b.(2)(b)2){a} of the Accomplishment
Instructions of Boeing Alert Service Bulletin
767-54A0074, Revision 1, dated April 24,
2008, the procedures specify to apply two
layers of Boeing Material Specification (BMS)
10-11 primer to the inside surface of the fuse
pin if no crack indication is found. However,
two layers of primer are only necessary to
touch up bare areas on the fuse pin if no
crack indication is found.

Terminating Action in AD 2000-19-09,
Amendment 39-11910, and AD 2004-16-12,
Amendment 39-13768

(g) Accomplishment of the modification
specified in paragraph (g)(1) or (g)(2) of this
AD, as applicable, terminates the inspections
required by paragraph (f) of this AD.

(1) For Model 767 series airplanes powered
by Rolls-Royce RB211 series engines, as
identified in AD 2000-19-09: Modification of
the nacelle strut and wing structure, as
required by paragraphs (a) and (b) of AD
2000-19-09.

(2) For Model 767-200, —300, and —300F
series airplanes powered by Pratt & Whitney
and General Electric engines, as identified in
AD 2004-16-12: Modification of the nacelle
strut and wing structure, as required by
paragraphs (a), (b), (d), and (e) of AD 2004—
16-12.

Credit for Actions Done Using Previous
Service Information

(h) Inspection of the fuse pins before the
effective date of this AD in accordance with
Boeing Service Bulletin 767-54-0074, dated
March 27, 1997, is acceptable for compliance
with the inspections required by paragraph
(f) of this AD if the inspections are
accomplished without using an operator’s
equivalent procedure. Replacement of the
fuse pins with new fuse pins before the

effective date of this AD in accordance with
Boeing Service Bulletin 767-54—0074, dated
March 27, 1997, is acceptable for compliance
with the modification required by paragraph
(g) of this AD.

Alternative Methods of Compliance
(AMOCs)

(i)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, ATTN:
Berhane Alazar, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA, Seattle
ACO, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone (425)
917-6577; fax (425) 917-6590; has the
authority to approve AMOG:s for this AD, if
requested using the procedures found in 14
CFR 39.19. Or, e-mail information to 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by an
Authorized Representative for the Boeing
Commercial Airplanes Delegation Option
Authorization Organization who has been
authorized by the Manager, Seattle ACO, to
make those findings. For a repair method to
be approved, the repair must meet the
certification basis of the airplane, and the
approval must specifically refer to this AD.

Material Incorporated by Reference

(j) You must use Boeing Alert Service
Bulletin 767-54A0074, Revision 1, dated
April 24, 2008; to do the actions required by
this AD, unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of

this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; telephone
206—-544-5000, extension 1, fax 206—766—
5680; e-mail me.boecom@boeing.com;
Internet
https://www.myboeingfleet.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221 or 425-227-1152.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/ibr_
locations.html.

Issued in Renton, Washington, on
September 18, 2009.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E9-23506 Filed 9-30-09; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30687 Amdt. No 3340]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This establishes, amends,
suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) and associated Takeoff
Minimums and Obstacle Departure
Procedures for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, adding new
obstacles, or changing air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective October 1,
2009. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 1,
2009.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169 or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal register/
code of federal regulations/
ibr locations.html.

Availability—All SIAPs and Takeoff
Minimums and ODPs are available

online free of charge. Visit http://
www.nfdc.faa.gov to register.
Additionally, individual SIAP and
Takeoff Minimums and ODP copies may
be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

FOR FURTHER INFORMATION CONTACT:
Harry J. Hodges, Flight Procedure
Standards Branch (AFS—420), Flight
Technologies and Programs Divisions,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082, Oklahoma City, OK 73125)
Telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This rule
amends Title 14 of the Code of Federal
Regulations, Part 97 (14 CFR part 97), by
establishing, amending, suspending, or
revoking SIAPS, Takeoff Minimums
and/or ODPS. The complete regulators
description of each SIAP and its
associated Takeoff Minimums or ODP
for an identified airport is listed on FAA
form documents which are incorporated
by reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR 97.20. The applicable FAA Forms
are FAA Forms 8260-3, 8260—4, 8260—
5, 8260-15A, and 8260-15B when
required by an entry on 8260-15A.

The large number of SIAPs, Takeoff
Minimums and ODPs, in addition to
their complex nature and the need for
a special format make publication in the
Federal Register expensive and
impractical. Furthermore, airmen do not
use the regulatory text of the SIAPs,
Takeoff Minimums or ODPs, but instead
refer to their depiction on charts printed
by publishers of aeronautical materials.
The advantages of incorporation by
reference are realized and publication of
the complete description of each SIAP,
Takeoff Minimums and ODP listed on
FAA forms is unnecessary. This
amendment provides the affected CFR
sections and specifies the types of SIAPs
and the effective dates of the associated
Takeoff Minimums and ODPs. This
amendment also identifies the airport
and its location, the procedure, and the
amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP, Takeoff Minimums and
ODP as contained in the transmittal.
Some SIAP and Takeoff Minimums and

textual ODP amendments may have
been issued previously by the FAA in a
Flight Data Center (FDC) Notice to
Airmen (NOTAM) as an emergency
action of immediate flight safety relating
directly to published aeronautical
charts. The circumstances which
created the need for some SIAP and
Takeoff Minimums and ODP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPS and Takeoff
Minimums and ODPS, an effective date
at least 30 days after publication is
provided.

Further, the SIAPs and Takeoff
Minimums and ODPS contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPS and
Takeoff Minimums and ODPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs, Takeoff Minimums and
ODPs, and safety in air commerce, I find
that notice and public procedures before
adopting these SIAPS, Takeoff
Minimums and ODPs are impracticable
and contrary to the public interest and,
where applicable, that good cause exists
for making some SIAPs effective in less
than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, and
Navigation (Air).

Issued in Washington, DC, on September
18, 2009.

John M. Allen,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, Title 14,
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Code of Federal Regulations, Part 97 (14
CFR part 97) is amended by
establishing, amending, suspending, or
revoking Standard Instrument Approach
Procedures and/or Takeoff Minimums
and/or Obstacle Departure Procedures
effective at 0902 UTC on the dates
specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

Effective 22 OCT 2009

Quinhagak, AK, Quinhagak, RNAV (GPS)
RWY 12, Orig

Quinhagak, AK, Quinhagak, RNAV (GPS)
RWY 30, Orig

Quinhagak, AK, Quinhagak, Takeoff
Minimums and Obstacle DP, Orig

Alabaster, AL, Shelby County, VOR-A, Amdt
7

Birmingham, AL, Birmingham-Shuttlesworth
Intl, ILS OR LOC RWY 6, ILS RWY 6 (CAT
1) Amdt 42

Birmingham, AL, Birmingham-Shuttlesworth
Intl, ILS OR LOC/DME RWY 24, Amdt 2

Birmingham, AL, Birmingham-Shuttlesworth
Intl, LOC RWY 18, Amdt 1

Birmingham, AL, Birmingham-Shuttlesworth
Intl, RNAV (GPS) RWY 6, Amdt 1

Birmingham, AL, Birmingham-Shuttlesworth
Intl, RNAV (GPS) RWY 18, Amdt 1

Birmingham, AL, Birmingham-Shuttlesworth
Intl, RNAV (GPS) RWY 24, Amdt 2

Birmingham, AL, Birmingham-Shuttlesworth
Intl, RNAV (GPS) RWY 36, Amdt 1

Demopolis, AL, Demopolis Muni, NDB RWY
4, Amdt 1

Napa, CA, Napa County, RNAV (GPS) Z RWY
36L, Orig-A

Tracy, CA, Tracy Muni, GPS RWY 25, Orig,
CANCELLED

Tracy, CA, Tracy Muni, NDB RWY 12, Amdt
1

Tracy, CA, Tracy Muni, RNAV (GPS) RWY
26, Orig

Tracy, CA, Tracy Muni, Takeoff Minimums
and Obstacle DP, Amdt 3

Tracy, CA, Tracy Muni, VOR/DME RWY 26,
Orig

Tracy, CA, Tracy Muni, VOR OR GPS-A,
Amdt 5, CANCELLED

Twentynine Palms, CA, Twentynine Palms,
VOR RWY 26, Amdt 2A

Aspen, CO, Aspen-Pitkin Co/Sardy Field,
LOC/DME-E, Amdt 1

Gunnison, CO, Gunnison-Crested Butte Rgnl,
ILS OR LOC RWY 6, Amdt 5

Willimantic, CT, Windham, LOC RWY 27,
Amdt 3

Washington, DG Washington Dulles Intl,
RNAYV (RNP) Z RWY 1C, Orig-C

Washington, DG Washington Dulles Intl,
RNAV (RNP) Z RWY 1R, Orig-A

Washington, DG Washington Dulles Intl,
RNAV (RNP) Z RWY 19C, Orig-B

Washington, DC Washington Dulles Intl,
RNAV (RNP) Z RWY 19L, Orig-A

Wilmington, DE, New Castle, GPS RWY 9,
Orig-B, CANCELLED

Wilmington, DE, New Castle, GPS RWY 27,
Orig-A, CANCELLED

Wilmington, DE, New Castle, RNAV (GPS)
RWY 1, Orig

Wilmington, DE, New Castle, RNAV (GPS)
RWY 9, Orig

Wilmington, DE, New Castle, RNAV (GPS)
RWY 19, Orig

Wilmington, DE, New Castle, RNAV (GPS)
RWY 27, Orig

Miami, FL, Kendall-Tamiami Executive,
RNAV (GPS) RWY 9L, Orig

Miami, FL, Kendall-Tamiami Executive,
RNAV (GPS) RWY 27L, Amdt 1

Miami, FL, Kendall-Tamiami Executive,
RNAV (GPS) RWY 27R, Orig

Titusville, FL, Space Coast Rgnl, ILS OR LOC
RWY 36, Amdt 11

Titusville, FL, Space Coast Rgnl, RNAV
(GPS) RWY 36, Orig

Atlanta, GA, Hartsfield-Jackson Atlanta Intl,
ILS OR LOC RWY 26L, Amdt 19B

Atlanta, GA, Hartsfield-Jackson Atlanta Intl,
ILS OR LOC RWY 26R, ILS RWY 26R (CAT
1I), Amdt 5

Atlanta, GA, Hartsfield-Jackson Atlanta Intl,
ILS PRM RWY 26L (Simultaneous Close
Parallel), Orig-A

Atlanta, GA, Hartsfield-Jackson Atlanta Intl,
ILS PRM RWY 26R (Simultaneous Close
Parallel), ILS PRM RWY 26R (CAT II),
Amdt 1

Atlanta, GA, Newnan Coweta County, LOC
RWY 32, Amdt 2

Atlanta, GA, Newnan Coweta County, RNAV
(GPS) RWY 14, Amdt 1

Atlanta, GA, Newnan Coweta County, RNAV
(GPS) RWY 32, Amdt 2

Brunswick, GA, Brunswick Golden Isles, ILS
OR LOC RWY 7, Amdt 10

Cochran, GA, Cochran, RNAV (GPS) RWY 29,
Orig

Cochran, GA, Cochran, Takeoff Minimums
and Obstacle DP, Amdt 2

Cochran, GA, Cochran, VOR/DME RWY 5,
Amdt 6

Jefferson, GA, Jackson County, RNAV (GPS)
RWY 17, Amdt 1

Jefferson, GA, Jackson County, RNAV (GPS)
RWY 35, Amdt 1

Jefferson, GA, Jackson County, Takeoff
Minimums and Obstacle DP, Amdt 2

Jefferson, GA, Jackson County, VOR/DME
RWY 35, Amdt 1

Jesup, GA, Jesup-Wayne County, NDB RWY
11, Amdt 2

Jesup, GA, Jesup-Wayne County, NDB RWY
29, Amdt 3

Jesup, GA, Jesup-Wayne County, RNAV
(GPS) RWY 11, Orig

Jesup, GA, Jesup-Wayne County, RNAV
(GPS) RWY 29, Orig

Jesup, GA, Jesup-Wayne County, Takeoff
Minimums and Obstacle DP, Orig

Thomaston, GA, Thomaston-Upson County,
ILS OR LOC RWY 30, Amdt 2

Thomaston, GA, Thomaston-Upson County,
NDB RWY 30, Amdt 2

Thomaston, GA, Thomaston-Upson County,
RNAV (GPS) RWY 12, Orig

Jerome, ID, Jerome County, GPS RWY 8, Orig,
CANCELLED

Jerome, ID, Jerome County, GPS RWY 26,
Orig, CANCELLED

Jerome, ID, Jerome County, RNAV (GPS)
RWY 9, Orig

Jerome, ID, Jerome County, RNAV (GPS)
RWY 27, Orig

Jerome, ID, Jerome County, Takeoff
Minimums and Obstacle DP, Amdt 2

Jerome, ID, Jerome County, VOR/DME-A,
Amdt 2

Fairfield, IL, Fairfield Muni, GPS RWY 9,
Orig, CANCELLED

Fairfield, IL, Fairfield Muni, RNAV (GPS)
RWY 9, Orig

Bogalusa, LA, George R Carr Memorial Air
Fld, NDB OR GPS RWY 18, Amdt 3A,
CANCELLED

Bogalusa, LA, George R Carr Memorial Air
Fld, RNAV (GPS) RWY 18, Orig

Sault Ste Marie, MI, Chippewa County Intl,
Takeoff Minimums and Obstacle DP, Orig

Boonville, MO, Jesse Viertel Memorial, NDB
RWY 18, Amdt 10A, CANCELLED

Malden, MO, Malden Rgnl, RNAV (GPS)
RWY 14, Orig

Malden, MO, Malden Rgnl, RNAV (GPS)
RWY 18, Amdt 1

Malden, MO, Malden Rgnl, RNAV (GPS)
RWY 32, Amdt 1

Malden, MO, Malden Rgnl, RNAV (GPS)
RWY 36, Amdt 1

Malden, MO, Malden Rgnl, Takeoff
Minimums and Obstacle DP, Orig

Malden, MO, Malden Rgnl, VOR RWY 32.
Amdt 9

Malden, MO, Malden Rgnl, VOR/DME RWY
14. Amdt 1

Philadelphia, MS, Philadelphia Muni, RNAV
(GPS) RWY 18, Amdt 1

Philadelphia, MS, Philadelphia Muni, RNAV
(GPS) RWY 36, Amdt 1

Philadelphia, MS, Philadelphia Muni,
Takeoff Minimums and Obstacle DP, Amdt
2

Greensboro, NC, Piedmont Triad Intl, ILS OR
LOC RWY 5L, ILS RWY 5L (CAT II), ILS
RWY 5L (CAT III), Orig

Greensboro, NC, Piedmont Triad Intl, ILS OR
LOC RWY 5R, ILS RWY 5R (CAT II), Amdt
7

Greensboro, NC, Piedmont Triad Intl, ILS OR
LOC RWY 23R, Orig

Greensboro, NC, Piedmont Triad Intl, RNAV
(GPS) RWY 5L, Orig

Greensboro, NC, Piedmont Triad Intl, RNAV
(GPS) RWY 23R, Orig

Reidsville, NC, Rockingham County NC
Shiloh, GPS RWY 31, Orig, CANCELLED

Reidsville, NC, Rockingham County NC
Shiloh, NDB RWY 31, Amdt 5

Reidsville, NC, Rockingham County NC
Shiloh, RNAV (GPS) RWY 13, Orig

Reidsville, NC, Rockingham County NC
Shiloh, RNAV (GPS) RWY 31, Orig

Reidsville, NC, Rockingham County NC
Shiloh, Takeoff Minimums and Obstacle
DP, Amdt 2

Reidsville, NC, Rockingham County NC
Shiloh, VOR/DME-A, Amdt 9

Potsdam, NY, Potsdam Muni/Damon FId,
Takeoff Minimums and Obstacle DP, Orig

Rochester, NY, Greater Rochester Intl, ILS OR
LOC RWY 4, ILS RWY 4 (CAT II), Amdt
20

Boise City, OK, Boise City, Takeoff
Minimums and Obstacle DP, Orig



50698

Federal Register/Vol. 74, No. 189/ Thursday, October 1, 2009/Rules and Regulations

Columbia, SC, Jim Hamilton L.B. Owens,
RADAR-1, Amdt 2

Brownfield, TX, Terry County, GPS RWY 2,
Amdt 1A, CANCELLED

Brownfield, TX, Terry County, RNAV (GPS)
RWY 2, Orig

Brownfield, TX, Terry County, RNAV (GPS)
RWY 20, Orig

Brownfield, TX, Terry County, Takeoff
Minimums and Obstacle DP, Orig

Corpus Christi, TX, Corpus Christi Intl, ILS
OR LOC RWY 13, Amdt 27

Corpus Christi, TX, Corpus Christi Intl, ILS
OR LOC RWY 35, Amdt 12

Corpus Christi, TX, Corpus Christi Intl,
RNAV (GPS) RWY 13, Amdt 1

Floydada, TX, Floydada Muni, RNAV (GPS)
RWY 17, Orig

Floydada, TX, Floydada Muni, RNAV (GPS)
RWY 35, Orig

Floydada, TX, Floydada Muni, Takeoff
Minimums and Obstacle DP, Orig

Houston, TX, West Houston, Takeoff
Minimums and Obstacle DP, Amdt 3

Orange, TX, Orange County, NDB OR GPS-
A, Amdt 1, CANCELLED

Orange, TX, Orange County, RNAV (GPS)
RWY 22, Orig

Orange, TX, Orange County, Takeoff
Minimums and Obstacle DP, Orig

Emporia, VA, Emporia-Greensville Rgnl,
RNAYV (GPS) RWY 15, Orig

Hoquiam, WA, Bowerman, RNAV (GPS)
RWY 6, Amdt 1

Hoquiam, WA, Bowerman, RNAV (GPS)
RWY 24, Amdt 1

Clarksburg, WV, North Central West Virginia,
ILS OR LOC RWY 21, Amdt 2

Jackson, WY, Jackson Hole, RNAV (RNP) Y
RWY 1, Orig-A

Jackson, WY, Jackson Hole, RNAV (RNP) Z
RWY 1, Orig-B

Jackson, WY, Jackson Hole, RNAV (RNP) Z
RWY 19, Orig-A

Pinedale, WY, Pinedale/Ralph Wenz Field,
NDB RWY 29, Amdt 1A, CANCELLED

Pinedale, WY, Pinedale/Ralph Wenz Field,
NDB-A, Orig

Pinedale, WY, Pinedale/Ralph Wenz Field,
Takeoff Minimums and Obstacle DP, Amdt
2
On Monday, September 14, 2009 (74 FR

176) The FAA published several

Amendments in Docket No. 30683; Amdt No.

3336 to Part 97 of the Federal Aviation

Regulations under sections 97.23 and 97.33.

The following entries are hereby corrected to

have an effective date of October 22, 2009:

Daggett, CA, Barstow-Daggett, RNAV (GPS)
RWY 22, Amdt 1

Daggett, CA, Barstow-Daggett, RNAV (GPS)
RWY 26, Amdt 1

Daggett, CA, Barstow-Daggett, Takeoff
Minimums and Obstacle DP, Amdt 2

Daggett, CA, Barstow-Daggett, VOR OR
TACAN RWY 22, Amdt 9

[FR Doc. E9—-23101 Filed 9-30-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

14 CFR Part 97
[Docket No. 30688; Amdt. No. 3341]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This rule establishes, amends,
suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) and associated Takeoff
Minimums and Obstacle Departure
Procedures for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, adding new
obstacles, or changing air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective October 1,
2009. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 1,
2009.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169, or

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal register/
code of federal regulations/
ibr locations.html.

Availability—All SIAPs are available
online free of charge. Visit nfdc.faa.gov
to register. Additionally, individual

SIAP and Takeoff Minimums and ODP
copies may be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

FOR FURTHER INFORMATION CONTACT:
Harry J. Hodges, Flight Procedure
Standards Branch (AFS—420) Flight
Technologies and Programs Division,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082 Oklahoma City, OK 73125),
telephone: (405) 954—4164.

SUPPLEMENTARY INFORMATION: This rule
amends Title 14, Code of Federal
Regulations, Part 97 (14 CFR part 97) by
amending the referenced SIAPs. The
complete regulatory description of each
SIAP is listed on the appropriate FAA
Form 8260, as modified by the National
Flight Data Center (FDC)/Permanent
Notice to Airmen (P-NOTAM), and is
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and § 97.20 of Title 14 of
the Code of Federal Regulations.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. This
amendment provides the affected CFR
sections and specifies the types of SIAP
and the corresponding effective dates.
This amendment also identifies the
airport and its location, the procedure
and the amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP as amended in the
transmittal. For safety and timeliness of
change considerations, this amendment
incorporates only specific changes
contained for each SIAP as modified by
FDC/P-NOTAM:s.

The SIAPs, as modified by FDC
P-NOTAM, and contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
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(TERPS). In developing these changes to
SIAPs, the TERPS criteria were applied
only to specific conditions existing at
the affected airports. All SIAP
amendments in this rule have been
previously issued by the FAA in a FDC
NOTAM as an emergency action of
immediate flight safety relating directly
to published aeronautical charts. The
circumstances which created the need
for all these SIAP amendments requires
making them effective in less than 30
days.

Because of the close and immediate
relationship between these SIAPs and
safety in air commerce, I find that notice
and public procedure before adopting
these SIAPs are impracticable and
contrary to the public interest and,
where applicable, that good cause exists
for making these SIAPs effective in less
than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally

current. It, therefore (1) is not a
“significant regulatory action’”” under
Executive Order 12866; (2) is not a
“significant rule” under DOT regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. For the same reason, the
FAA certifies that this amendment will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, and
Navigation (Air).

Issued in Washington, DC, on September
18, 2009.

John M. Allen,
Director, Flight Standards Service.

Adoption of the Amendment
m Accordingly, pursuant to the authority

delegated to me, Title 14, Code of
Federal regulations, Part 97, 14 CFR part

97, is amended by amending Standard
Instrument Approach Procedures,
effective at 0901 UTC on the dates
specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

§§97.23, 97.25, 97.29 97.29, 97.31, 97.33,
and 97.35 [Amended]

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; § 97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME,;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, MLS, MLS/DME, MLS/RNAV;
§97.31 RADAR SIAPs; §97.33 RNAV
SIAPs; and § 97.35 COPTER SIAPs,
Identified as follows:

* * * Effective Upon Publication

AIRAC date State City Airport FDC No. FDC date Subject

22-0ct-09 .... | TX Llano .....cccceveenenne. Llano Muni .......ccoocvvvencieenene. 9/7728 9/3/2009 | VOR-A, AMDT 3.

22—0ct-09 .... | NY Saratoga Springs .... | Saratoga County ... 9/8985 9/10/2009 | RNAV (GPS) RWY 23, AMDT 1.

22-0ct-09 .... | AK Kotlik eeerveereiienee KOHK .o 9/8994 9/10/2009 | RNAV (GPS) RWY 2, ORIG-A.

22—-0ct-09 .... | CA Long Beach ............ Long Beach/Daugherty Field .. 9/9048 9/10/2009 | VOR OR TACAN RWY 30,
AMDT 8A.

22-0ct-09 .... | CA Long Beach ............ Long Beach/Daugherty Field .. 9/9049 9/10/2009 | ILS OR LOC RWY 30, AMDT
32D.

22-Oct-09 .... | OR Newport ........cccoee. Newport Muni ........cccccocienenene 9/9058 9/10/2009 | VOR/DME RWY 34, AMDT 1.

22—0ct-09 .... | CA Grass Valley ........... Nevada County Airpark .... 9/9062 9/10/2009 | GPS RWY 7, ORIG.

22—0ct-09 .... | CA Grass Valley ........... Nevada County Airpark .... 9/9064 9/10/2009 | VOR OR GPS-A, AMDT 1.

[FR Doc. E9-23103 Filed 9-30-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 902

50 CFR Part 622
[Docket No. 071025620-91118-03]
RIN 0648—-AW19

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Shrimp
Fishery off the Southern Atlantic
States; Amendment 7

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues this final rule to
implement Amendment 7 to the Fishery
Management Plan for the Shrimp
Fishery of the South Atlantic Region
(FMP), as prepared and submitted by
the South Atlantic Fishery Management
Council (Council). For South Atlantic
rock shrimp, this final rule renames the
rock shrimp permit and endorsement;
requires all South Atlantic shrimp
permit holders to provide economic
data if selected; reinstates all limited
access rock shrimp endorsements for
those vessel owners who renewed their
open access permit in the year in which
they failed to renew their limited access
endorsement; removes the 15,000-1b
(6,804—kg) rock shrimp landing
requirement; and reinstates all limited
access rock shrimp endorsements lost
due to not meeting the landing
requirement. NMFS also implements
several non-substantive changes in
codified text through this final rule.

NMFS also informs the public of the
approval by the Office of Management
and Budget (OMB) of the collection-of-
information requirement contained in
this final rule and publishes the OMB
control number for that collection. The
intended effect of this final rule is to
improve data collection, reduce permit
confusion, and maintain a viable rock
shrimp fishery in the South Atlantic
region.
DATES: This final rule is effective
November 2, 2009.
ADDRESSES: Copies of the
Environmental Assessment, the Final
Regulatory Flexibility Analysis (FRFA),
and the Finding of No Significant
Impact may be obtained from Susan
Gerhart, Southeast Regional Office,
NMEFS, 263 13th Avenue South, St.
Petersburg, FL 33701; telephone 727—
824-5305; fax 727-824-5308.

Written comments regarding the
burden-hour estimates or other aspects
of the collection-of-information
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requirements contained in this final rule
may be submitted to Rich Malinowski,
Southeast Regional Office, NMFS, and
by e-mail to
David_Rostker@omb.eop.gov, or by fax
to 202—-395-7285.

FOR FURTHER INFORMATION CONTACT:
Susan Gerhart, telephone: 727-824—
5305.

SUPPLEMENTARY INFORMATION: The
shrimp fishery off the southern Atlantic
states is managed under the FMP. The
FMP was prepared by the Council and
is implemented under the authority of
the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) by regulations
at 50 CFR part 622.

On June 1, 2009, NMFS published a
notice of availability for Amendment 7
and requested public comments (74 FR
26170). On June 24, 2009, NMFS
published the proposed rule to
implement Amendment 7 and requested
public comments (74 FR 30034). NMFS
approved Amendment 7 on August 19,
2009. The rationale for the measures
contained in Amendment 7 is provided
in the amendment and the preamble to
the proposed rule and is not repeated
here.

Comments and Responses

NMFS received 153 public comments
on Amendment 7 and the proposed rule,
including 1 comment from a
governmental agency, 148 comments
from individuals (including 145 copies
of a form letter sent by individuals), and
4 comments from non-governmental
agencies. Six comments were in favor of
the measures contained in the
amendment and the rule, and the
remaining comments, including all
those in the form letter, were opposed
to the amendment and the rule. The
following is a summary of the comments
received that were opposed to the
amendment and the rule, and NMFS’
respective responses.

Comment 1: Commenters who signed
the form letter stated that rock
shrimping kills juvenile red snapper
and grouper; therefore, all shrimping in
the EEZ should be eliminated.

Response: No evidence exists that the
rock shrimp trawl fleet captures juvenile
red snapper. During 2001-2006, NMFS
initiated observer coverage of the rock
shrimp fishery in the U.S. southeastern
Atlantic (east coast). The primary
objective of this effort was to estimate
catch rates for target and non-target
species. Results of this study show rock
shrimp comprised 16 percent of the
total catch, followed by dusky flounder
(13 percent), inshore lizardfish (11
percent), iridescent swimming crab (7

percent), longspine swimming crab (6
percent), spot (5 percent), blotched
swimming crab and brown shrimp (3
percent each), and horned searobin and
brown rock shrimp (2 percent each).
Other finfish species were rock sea bass,
bluespotted searobin, red goatfish, and
lefteye flounder. Most of these species,
with the exception of spot, are not
targeted in commercial or recreational
fisheries. A summary of bycatch issues
for the rock shrimp fishery and a report
on the above study can be found in
Amendment 7 to the Shrimp FMP.

Confusion about rock shrimp bycatch
likely results from evidence that the
fishery for penaeid shrimp (pink, white,
and brown shrimp) in the Gulf of
Mexico catches a high level of juvenile
red snapper. However, no evidence
exists that the penaeid shrimp fishery in
the South Atlantic has the same level of
red snapper catch. In fact, the Southeast
Area Monitoring and Assessment
Program - South Atlantic Coastal Survey
has not caught any red snapper during
shallow water trawl studies since 2007,
and no more than two red snapper in
any year during 1995-2007.

Comment 2: One individual stated no
permits should be required for rock
shrimp fishing because the cost and
difficulty of finding rock shrimp
effectively regulate the fishery.

Response: Permits have been required
in the South Atlantic rock shrimp
fishery since 1996. Permits provide
NMFS with a vehicle to collect data on
fishing activity and catch, and to help
enforce regulations for vessels subject to
Federal jurisdiction. The data on fishing
activity and catch are necessary for the
Council and NMFS to comply with the
Magnuson-Stevens Act and other
applicable laws.

Other Non-Substantive Changes
Implemented by NMFS

This final rule corrects a number of
non-substantive errors in 50 CFR part
622.In §622.6, this rule corrects a
subject heading that was misidentified
as “‘Gulf and South Atlantic EEZ”, as it
should read “South Atlantic EEZ”. In
§622.34, a subject heading is added to
paragraph (k)(1) because it had been
inadvertently removed in a prior
rulemaking. In § 622.41, paragraphs
(a)(4)(i)-(iii) are added to paragraph
(a)(4), as these paragraphs were
inadvertently removed in a prior
rulemaking. These corrections are
unrelated to the actions taken via
Amendment 7.

Classification

The Administrator, Southeast Region,
NMFS, determined that Amendment 7
is necessary for the conservation and

management of the shrimp fishery and
is consistent with the Magnuson-
Stevens Act and other applicable laws.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

An FRFA was prepared. The FRFA
incorporates the initial regulatory
flexibility analysis (IRFA), a summary of
the significant economic issues raised
by public comments, NMFS responses
to those comments, and a summary of
the analyses completed to support the
action. A copy of the full analysis is
available from NMFS (see ADDRESSES).
A summary of the FRFA follows.

This final rule will rename the rock
shrimp permit and endorsement, require
all South Atlantic shrimp permit
holders to provide economic data if
selected, reinstate all limited access
rock shrimp endorsements for those
vessel owners who renewed their open
access permit in the year in which they
failed to renew their limited access
endorsement, remove the 15,000-1b
(6,804—kg) rock shrimp landing
requirement, and reinstate all limited
access rock shrimp endorsements lost
due to not meeting the landing
requirement. The purposes of this final
rule are to ensure that sufficient effort
remains active to sustain the fishery and
its infrastructure and the Council has
necessary economic data to satisfy
requirements under the Magnuson-
Stevens Act and other statutes.

No significant issues associated with
the economic analysis were raised
through public comment on the
proposed rule. A summary of all
comments is provided in the previous
section of this preamble. No changes
were made in the final rule as a result
of these comments.

Within the South Atlantic shrimp
fisheries, vessels may possess one or
more of the following Federal permits:

a penaeid shrimp permit, an open
access rock shrimp permit, and a
limited access rock shrimp
endorsement. As of April 2008, NMFS
issued 266 open access rock shrimp
permits, 620 penaeid shrimp permits,
and 155 limited access rock shrimp
endorsements. Of the 155 limited access
rock shrimp endorsements, 125 were
active or renewable and 30 had been
terminated. The total number of vessels
that possessed one or more of these
permits or endorsements was 694, and,
thus, this is the maximum number of
vessels that could be directly impacted
by the actions in this final rule. Of these
694 vessels, 293 vessels also possessed
Gulf shrimp moratorium permits, and,
therefore, only 401 vessels are unique to
the South Atlantic shrimp fisheries.
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The fleet of vessels with limited
access rock shrimp endorsements is
fairly homogeneous with respect to its
physical characteristics. The average or
typical vessel in this fleet is
approximately 20 years old, nearly 73 ft
(22.3 m) in length, gross tonnage of 132
tons, with a fuel capacity of
approximately 16,000 gallons (60,567
liters), and a hold capacity of more than
63,000 lb (28,576 kg) of shrimp. The
average vessel typically uses four nets
averaging between 55 and 60 ft (17.2—
18.3 m) in length and uses between
three and four crew on each trip. More
than 90 percent of these vessels are large
(60 ft (18.3 m) in length or greater) while
less than 9 percent are small (less than
60 ft (18.3 m) in length). More than 87
percent of these vessels have on-board
freezing capacity. More than two-thirds
of these vessels have steel hulls, while
the other vessels are nearly equally split
between fiberglass and wood hulls.

Of the 155 vessels with limited access
rock shrimp endorsements, 145 were
commercially fishing at some point
between 2003 and 2007, and 10 vessels
with endorsements were not
commercially active during these years.
All of the commercially inactive vessels
are state-registered boats that are older,
smaller, and less powerful than the
average vessel in the fleet.

Between 2003 and 2007,
commercially active vessels with
endorsements averaged nearly $284,000
in total revenue per year. These vessels’
dependence on landings from the South
Atlantic rock shrimp fishery was
relatively low, on average, accounting
for 7 percent of their total revenue
during this time. These vessels were
most dependent on revenue from the
Gulf shrimp fishery, which, on average,
accounted for nearly 46 percent of their
total revenue. Revenue from South
Atlantic penaeid shrimp landings and
Northeast non-shrimp landings were
also important, with each representing
approximately 22 percent of their total
revenue on average. The vast majority of
the Northeast non-shrimp revenue came
from Atlantic sea scallop landings.
Thus, although South Atlantic rock
shrimp landings were not unimportant
to these vessels’ operations, these
vessels were considerably more
dependent on other fisheries.

The fleet of 694 vessels that possessed
one or more South Atlantic shrimp
permits or endorsements is very
heterogeneous with respect to its
physical characteristics. For example,
approximately 65 percent of the vessels
are large while 35 percent are small.
Less than 40 percent have on-board
freezing capacity while nearly 60
percent rely on ice for storage purposes.

With respect to their hulls, the fleet is
approximately evenly split between
steel, wood, and fiberglass. On average,
this group of vessels is somewhat
smaller, older, less technologically
advanced and uses less crew and gear
relative to vessels that only possess
limited access rock shrimp
endorsements. Related, between 2003
and 2007, the average total revenue per
vessel was $185,000, or 35 percent less
than vessels that only possess a limited
access rock shrimp endorsement.
Further, revenue from the Gulf shrimp,
Northeast non-shrimp, and South
Atlantic penaeid shrimp fisheries have
accounted for 36 percent, 31 percent
and 24 percent of total revenue on
average during this time. Also, during
this time period, the maximum total
revenue for a single vessel was
approximately $3.7 million.

With respect to the 401 vessels that
possessed one or more South Atlantic
shrimp permits or endorsements and
did not possess a Gulf shrimp
moratorium permit, they are also fairly
heterogeneous with respect to their
physical characteristics. However, on
average, they are smaller, older, less
technologically advanced and use less
crew and gear than the fleet as a whole,
and even more so compared to the
vessels that only possess a limited
access rock shrimp endorsement. For
example, nearly 56 percent of these
vessels are small, only 10 percent have
on-board freezing capacity, and less
than 18 percent have steel hulls.
Related, between 2003 and 2007, the
average total revenue per vessel was
only about $135,000, or 27 percent less
than the fleet as a whole and 53 percent
less than vessels that only possess a
limited access rock shrimp
endorsement. Since these vessels do not
possess a Gulf shrimp moratorium
permit and thus cannot participate in
the Federal Gulf shrimp fishery,
approximately 40 percent of their total
revenue comes from both the South
Atlantic shrimp and Northeast non-
shrimp fisheries respectively, with 15
percent coming from South Atlantic
non-shrimp fisheries.

The Small Business Administration
defines a small business in the
commercial fishing industry as an entity
that is independently owned and
operated, is not dominant in its field of
operation (including its affiliates), and
has combined annual receipts not in
excess of $4.0 million annually (NAICS
codes 114111 and 114112, finfish and
shellfish fishing). Based on the annual
revenues for the fishery provided above,
all shrimp vessels expected to be
directly impacted by this final rule are

determined, for the purpose of this
analysis, to be small entities.

The action to remove the 15,000-1b
(6,804—kg) landing requirement will
directly affect 27 vessels with active or
renewable endorsements, the action to
reinstate limited access rock shrimp
endorsements lost due to not meeting
the landing requirement will directly
affect 43 vessels with active or
renewable endorsements, the action to
reinstate limited access rock shrimp
endorsements for those vessel owners
who renewed their open access permit
in the year in which they failed to
renew their limited access endorsement
will directly affect 5 vessels with
terminated endorsements, and the
action to rename the rock shrimp permit
and endorsement will directly affect all
125 vessels with active or renewable
endorsements and 5 vessels with
terminated endorsements. In general,
the action to require all South Atlantic
shrimp permit holders to provide
economic data if selected would apply
to all 694 vessels with a South Atlantic
penaeid or rock shrimp permit or
endorsement. However, since 293 of
these vessels possess a Gulf shrimp
moratorium permit and therefore must
already comply with economic data
reporting requirements in that fishery,
only 401 vessels will be directly affected
by this action. Thus, NMFS determines
that this final rule will affect a
substantial number of small entities.

The action to remove the 15,000-1b
(6,804—kg) landing requirement is
expected to directly benefit at least 27
vessels by allowing them to retain their
limited access rock shrimp
endorsements. Under current
regulations, these vessels would be
expected to lose their endorsements
during the next few years. By retaining
their endorsements, these vessels are
able to retain the market value of their
endorsements, which is estimated to be
$5,000. Further, they will retain their
ability to participate in the fishery,
which in the short term is expected to
increase these vessels’ average total
revenue by only $600 per vessel but
could be greater in the long term if they
increase their level of participation in
the fishery.

The action to reinstate limited access
rock shrimp endorsements lost due to
not meeting the landing requirement is
expected to directly benefit 43 vessels
by allowing them to retain their limited
access rock shrimp endorsements. By
retaining their endorsements, these
vessels are able to retain the market
value of their endorsements, which is
estimated to be $5,000. Further, they
will retain their ability to participate in
the fishery, which in the short term is
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expected to increase these vessels’
average total revenue by $4,600 per
vessel but could be greater in the long
term if they increase their level of
participation in the fishery.

The action to reinstate limited access
rock shrimp endorsements for those
vessel owners who renewed their open
access permit in the year in which they
failed to renew their limited access
endorsement is expected to directly
benefit 5 vessels by reinstating their
endorsements. At present, these vessels’
endorsements have been terminated and
thus cannot be used to participate in the
fishery and in turn have no market
value. Reinstatement of these
endorsements will allow these vessels to
regain the market value of their
endorsements, which is estimated to be
$5,000. Further, they will regain their
ability to participate in the fishery,
which in the short term is expected to
increase these vessels’ average total
revenue by $6,000 per vessel but could
be greater in the long term if they
increase their level of participation in
the fishery.

The action to rename the rock shrimp
permit and endorsement is expected to
directly benefit 130 vessels by reducing
the number of permits these vessels
must possess and pay for in order to
participate in the limited access rock
shrimp fishery. The annual benefit is
only $10 per vessel and therefore
minimal.

The action to require all South
Atlantic shrimp permit holders to
provide economic data if selected is
expected to adversely affect 401 vessels
by requiring a sample to provide
economic data on an annual basis.
However, this reporting requirement
would only impose an annual
opportunity cost of approximately $15
per vessel. Therefore, this action is not
expected to increase these vessels’
operating costs and thus would not be
expected to decrease their profits.

Three alternatives, including the
status quo, were considered for the
action to remove the 15,000-1b (6,804—
kg) rock shrimp landing requirement.
The first alternative, the status quo,
would retain the landing requirement.
In the long term, retention of the
landing requirement would be expected
to significantly and permanently reduce
the maximum fleet size in the rock
shrimp fishery. Specifically, the
maximum fleet size under this
alternative would only be
approximately 37 percent of the
Council’s desired fleet size and 44
percent of its current fleet size. Such a
result would be inconsistent with the
Council’s objective of retaining
sufficient productive capacity in the

fishery in order to support the onshore
infrastructure. The second alternative to
the proposed removal of the landing
requirement would have reduced the
landing requirement from 15,000 lb
(6,804 kg) in at least one out of every
four calendar years to 7,500 lb (3,402 kg)
in at least one out of every four calendar
years. Although this represents a 50—
percent reduction in the landings
requirement, few additional vessels
would be able to meet this requirement
relative to the 15,000-1b (6,804—kg)
requirement. Therefore, similar to the
status quo, this alternative would result
in a significant and permanent
reduction in the rock shrimp fishery’s
long-term maximum fleet size.
Specifically, the maximum fleet size
under this alternative would only be
approximately 39 percent of the
Council’s desired fleet size and 47
percent of its current fleet size. Such a
result would be inconsistent with the
Council’s objective of retaining
sufficient productive capacity in the
fishery in order to support the onshore
infrastructure.

Three alternatives, including the
status quo, were considered for the
action to reinstate endorsements lost
due to not meeting the 15,000-1b
(6,804—kg) rock shrimp landing
requirement at the end of the 2007
calendar year. The first alternative, the
status quo, would not reinstate
endorsements lost due to not meeting
the 15,000-1b (6,804—kg) rock shrimp
landing requirement at the end of the
2007 calendar year. Of the 125 vessels
currently possessing active or renewable
endorsements, 83 vessels were required
to meet the landing requirement by the
end of the 2007 calendar year. However,
43 vessels did not meet the landing
requirement and thus their
endorsements were not eligible for
renewal in 2008. Upon these
endorsements’ termination, the
maximum fleet size would be
permanently reduced from 125 vessels
to 82 vessels. Such a significant and
permanent reduction in the maximum
fleet size would be inconsistent with the
Council’s objective of retaining
sufficient productive capacity in the
fishery in order to support the onshore
infrastructure. The second alternative
considered for this action would
reinstate endorsements to vessels
landing at least 7,500 1b (3,402 kg) of
rock shrimp in one of four consecutive
calendar years. This alternative would
only allow three more vessels with
active or renewable endorsements to
remain in the fishery relative to the no-
action alternative. Hence, this

alternative did not adequately address
the Council’s objective.

Three alternatives, including the
status quo, were considered for the
action to reinstate endorsements lost
through failure to renew for vessels that
renewed their open access permits. The
first alternative, the status quo, would
not reinstate endorsements that were
lost through failure to renew for vessels
that renewed their open access permits.
At present, an open access permit is
needed to harvest rock shrimp in the
EEZ off of North and South Carolina
while both the open access permit and
the limited access endorsement are
needed to harvest rock shrimp in the
EEZ off of Georgia and east Florida. Five
vessels that previously possessed
endorsements renewed their open
access permits but failed to
simultaneously renew their
endorsements. By renewing their open
access permits, these vessels indicated
that they intended to continue
participating in the limited access
component of the fishery in the future.
Their failure to renew their
endorsements at the same time may
have been the result of confusion over
the application and renewal process
associated with the open access permit
and the limited access endorsement.
The Council does not consider the
permanent loss of these endorsements to
be an equitable outcome. Further, the
unintended loss of these endorsements
from the fishery is inconsistent with the
Council’s objective of retaining
sufficient productive capacity in order
to support the onshore infrastructure.
The second alternative would extend
the time allowed to renew endorsements
by one calendar year after the effective
date of this action. The outcome of this
alternative is uncertain as it is
dependent on whether the five affected
vessel owners take the proper actions
within the specified time period. Any
vessel owners that did not would not
have their vessels’ endorsements
reinstated, which in turn would result
in an unintended and undesired
reduction in the maximum fleet size,
and, thus, this alternative is also
potentially inconsistent with the
Council’s objective of retaining
sufficient productive capacity in order
to support the onshore infrastructure.

Two alternatives, including the status
quo, were considered for the action to
rename the rock shrimp permit and
endorsement. At present, an open access
permit is needed to harvest rock shrimp
in the EEZ off of North and South
Carolina while both the open access
permit and the limited access
endorsement are needed to harvest rock
shrimp in the EEZ off of Georgia and
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east Florida. Five vessels have already
lost their endorsements possibly due to
confusion associated with the current
naming practice and more could be lost
in the future. This unintended loss of
additional endorsements from the
fishery in the future possibly due to
vessel owners’ confusion with the
current naming practice is inconsistent
with the Council’s objective of retaining
sufficient productive capacity in order
to support the onshore infrastructure.

Two alternatives, including the status
quo, were considered for the action to
specify VMS requirements for owners of
vessels with limited access rock shrimp
endorsements. The alternative to require
VMS verification for all vessels with
limited access endorsements, which
would include those not operating in
South Atlantic waters, could cause some
vessel owners to relinquish their limited
access endorsements, particularly those
whose vessels are very small by
industry standards and thus
technologically incapable of supporting
a VMS. Twenty-one vessels would be
impacted by this alternative possibly
resulting in additional reductions in the
number of limited access endorsements.
This is inconsistent with the Council’s
objective of retaining sufficient
productive capacity in the fishery in
order to support the onshore
infrastructure.

Three alternatives, including the
status quo, were considered for the
action to require all South Atlantic
shrimp permit holders to provide
economic data if selected. The first
alternative, the status quo, would not
require South Atlantic shrimp permit
holders to provide economic data. At
present, economic data are lacking for
the South Atlantic shrimp fisheries. The
lack of such data makes it difficult for
the Council to conduct regulatory
impacts analyses that meet the
requirements of the Magnuson-Stevens
Act, National Environmental Protection
Act, the Regulatory Flexibility Act, E.O.
12866, and other Federal statutes.
Further, the reauthorized Magnuson-
Stevens Act explicitly states that all
fishery management plans must indicate
all economic information necessary to
meet the requirements of the Act. Thus,
these data are needed in order for the
Council to comply with these various
mandates. Furthermore, the lack of such
data can lead to potentially misleading
information and guidance. Such
misinformation can adversely affect
decisions made by the Council and
NMEFS and thereby lead to unforeseen
and unintended adverse economic and
social consequences on fishery
participants. The second alternative
would require all shrimp permit holders

to provide economic data each year. In
effect, this alternative would require a
census rather than a sample of permit
holders to provide the necessary
economic data. A census of permit
holders is not required to provide
statistically accurate and reliable
estimates of important economic
variables for the fishery and thus would
constitute an unnecessarily onerous
time burden on fishery participants.

Copies of the FRFA are available from
NMEFS (see ADDRESSES).

Section 212 of the Small Business
Regulatory Enforcement Fairness Act of
1996 states that, for each rule or group
of related rules for which an agency is
required to prepare a FRFA, the agency
shall publish one or more guides to
assist small entities in complying with
the rule, and shall designate such
publications as “small entity
compliance guides.” As part of the
rulemaking process, NMFS prepared a
fishery bulletin, which also serves as a
small entity compliance guide. The
fishery bulletin will be sent to all vessel
permit holders for the South Atlantic
shrimp fishery.

This final rule contains a c