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Presidential Documents

Title 3—

The President

Executive Order 13534 of March 11, 2010

National Export Initiative

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including the Export Enhancement
Act of 1992, Public Law 102—429, 106 Stat. 2186, and section 301 of title
3, United States Code, in order to enhance and coordinate Federal efforts
to facilitate the creation of jobs in the United States through the promotion
of exports, and to ensure the effective use of Federal resources in support
of these goals, it is hereby ordered as follows:

Section 1. Policy. The economic and financial crisis has led to the loss
of millions of U.S. jobs, and while the economy is beginning to show
signs of recovery, millions of Americans remain unemployed or under-
employed. Creating jobs in the United States and ensuring a return to sustain-
able economic growth is the top priority for my Administration. A critical
component of stimulating economic growth in the United States is ensuring
that U.S. businesses can actively participate in international markets by
increasing their exports of goods, services, and agricultural products. Im-
proved export performance will, in turn, create good high-paying jobs.

The National Export Initiative (NEI) shall be an Administration initiative
to improve conditions that directly affect the private sector’s ability to export.
The NEI will help meet my Administration’s goal of doubling exports over
the next 5 years by working to remove trade barriers abroad, by helping
firms—especially small businesses—overcome the hurdles to entering new
export markets, by assisting with financing, and in general by pursuing
a Government-wide approach to export advocacy abroad, among other steps.

Sec. 2. Export Promotion Cabinet. There is established an Export Promotion
Cabinet to develop and coordinate the implementation of the NEI. The
Export Promotion Cabinet shall consist of:

(a) the Secretary of State;

(b) the Secretary of the Treasury;

(c) the Secretary of Agriculture;

(d) the Secretary of Commerce;

(e) the Secretary of Labor;

(f) the Director of the Office of Management and Budget;
(g) the United States Trade Representative;

(h) the Assistant to the President for Economic Policy;
@)
()

(k) the President of the Export-Import Bank of the United States;
(
(

the National Security Advisor;

the Chair of the Council of Economic Advisers;

1) the Administrator of the Small Business Administration;
m) the President of the Overseas Private Investment Corporation;

(n) the Director of the United States Trade and Development Agency;
and

(0) the heads of other executive branch departments, agencies, and offices
as the President may, from time to time, designate.
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The Export Promotion Cabinet shall meet periodically and report to the
President on the progress of the NEI. A member of the Export Promotion
Cabinet may designate, to perform the NEI-related functions of that member,
a senior official from the member’s department or agency who is a full-
time officer or employee. The Export Promotion Cabinet may also establish
subgroups consisting of its members or their designees, and, as appropriate,
representatives of other departments and agencies. The Export Promotion
Cabinet shall coordinate with the Trade Promotion Coordinating Committee
(TPCC), established by Executive Order 12870 of September 30, 1993.

Sec. 3. National Export Initiative. The NEI shall address the following:

(a) Exports by Small and Medium-Sized Enterprises (SMEs). Members
of the Export Promotion Cabinet shall develop programs, in consultation
with the TPCC, designed to enhance export assistance to SMEs, including
programs that improve information and other technical assistance to first-
time exporters and assist current exporters in identifying new export opportu-
nities in international markets.

(b) Federal Export Assistance. Members of the Export Promotion Cabinet,
in consultation with the TPCC, shall promote Federal resources currently
available to assist exports by U.S. companies.

(c) Trade Missions. The Secretary of Commerce, in consultation with
the TPCC and, to the extent possible, with State and local government
officials and the private sector, shall ensure that U.S. Government-led trade
missions effectively promote exports by U.S. companies.

(d) Commercial Advocacy. Members of the Export Promotion Cabinet,
in consultation with other departments and agencies and in coordination
with the Advocacy Center at the Department of Commerce, shall take steps
to ensure that the Federal Government’s commercial advocacy effectively
promotes exports by U.S. companies.

(e) Increasing Export Credit. The President of the Export-Import Bank,
in consultation with other members of the Export Promotion Cabinet, shall
take steps to increase the availability of credit to SMEs.

(f) Macroeconomic Rebalancing. The Secretary of the Treasury, in consulta-
tion with other members of the Export Promotion Cabinet, shall promote
balanced and strong growth in the global economy through the G20 Financial
Ministers’ process or other appropriate mechanisms.

(g) Reducing Barriers to Trade. The United States Trade Representative,
in consultation with other members of the Export Promotion Cabinet, shall
take steps to improve market access overseas for our manufacturers, farmers,
and service providers by actively opening new markets, reducing significant
trade barriers, and robustly enforcing our trade agreements.

(h) Export Promotion of Services. Members of the Export Promotion Cabinet
shall develop a framework for promoting services trade, including the nec-
essary policy and export promotion tools.

Sec. 4. Report to the President. Not later than 180 days after the date
of this order, the Export Promotion Cabinet, through the TPCC, shall provide
the President a comprehensive plan to carry out the goals of the NEL
The Chairman of the TPCC shall set forth the steps taken to implement
this plan in the annual report to the Committee on Banking, Housing,
and Urban Affairs of the Senate and the Committee on Foreign Affairs
of the House of Representatives required by the Export Enhancement Act
of 1992, Public Law 102—-249, 106 Stat. 2186, and Executive Order 12870,
as amended.

Sec. 5. General Provisions. (a) Nothing in this order shall be construed
to impair or otherwise affect:
(i) authority granted by law to an executive department, agency, or the
head thereof, or the status of that department or agency within the Federal
Government; or
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(ii) functions of the Director of the Office of Management and Budget

relating to budgetary, administrative, or legislative proposals.

(b) This order shall be implemented consistent with applicable law and
subject to the availability of appropriations.

(c) This order is not intended to, and does not, create any right or benefit,
substantive or procedural, enforceable at law or in equity by any party
against the United States, its departments, agencies, or entities, its officers,
employees, or agents, or any other person.

THE WHITE HOUSE,
March 11, 2010.

[FR Doc. 2010-5837
Filed 3-15-10; 8:45 am)]
Billing code 3195-WO0-P



12437

Rules and Regulations

Federal Register
Vol. 75, No. 50

Tuesday, March 16, 2010

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF HOMELAND
SECURITY

Office of the Secretary

6 CFR Part 5

[Docket No. DHS-2009-0070]

Privacy Act of 1974: Implementation of
Exemptions; U.S. Immigration and
Customs Enforcement—006
Intelligence Records System

AGENCY: Privacy Office, DHS.
ACTION: Final rule.

SUMMARY: The Department of Homeland
Security is issuing a final rule to amend
its regulations to exempt portions of a
U.S. Immigration and Customs
Enforcement system of records entitled
the “U.S. Immigration and Customs
Enforcement—006 Intelligence Records
System” from certain provisions of the
Privacy Act. Specifically, the
Department exempts portions of the
Immigration and Customs Enforcement
Intelligence Records System from one or
more provisions of the Privacy Act
because of criminal, civil, and
administrative enforcement
requirements.

DATES: Effective Date: This final rule is
effective March 16, 2010.

FOR FURTHER INFORMATION CONTACT: For
general questions please contact Lyn
Rahilly (202-732-3300), Privacy Officer,
U.S. Immigration and Customs
Enforcement, 500 12th Street, SW.,
Washington, DC 20536, e-mail:
ICEPrivacy@dhs.gov. For privacy issues
please contact Mary Ellen Callahan
(703-235—0780), Chief Privacy Officer,
Privacy Office, U.S. Department of
Homeland Security, Washington, DC
20528.

SUPPLEMENTARY INFORMATION:

Background

The Department of Homeland
Security (DHS) published a notice of
proposed rulemaking in the Federal
Register, 73 FR 74633, December 9,
2008, proposing to exempt portions of
U.S. Immigration and Customs
Enforcement—O006 Intelligence Records
system of records from one or more
provisions of the Privacy Act because of
criminal, civil, and administrative
enforcement requirements. The
Immigration and Customs Enforcement
Intelligence Records system of records
notice was published concurrently in
the Federal Register, 73 FR 74735,
December 9, 2008, and comments were
invited on both the notice of proposed
rulemaking and system of records
notice. The notice of proposed
rulemaking did not receive public
comments. The system of records notice
received one public comment.

Public Comments

The notice of proposed rulemaking
did not receive public comments. The
system of records notice received one
public comment. The public comment
was an expression of an individual’s
personal opinions and unrelated to the
system of records notice. DHS will
implement the rulemaking as proposed.

List of Subjects in 6 CFR Part 5

Freedom of information; Privacy.
m For the reasons stated in the preamble,
DHS amends Chapter I of Title 6, Code
of Federal Regulations, as follows:

PART 5—DISCLOSURE OF RECORDS
AND INFORMATION

m 1. The authority citation for Part 5
continues to read as follows:

Authority: Pub. L. 107-296, 116 Stat.
2135; (6 U.S.C. 101 et seq.); 5 U.S.C. 301.
Subpart A also issued under 5 U.S.C. 552.
Subpart B also issued under 5 U.S.C. 552a.

m 2. At the end of Appendix C to Part
5, add the following new paragraph 50
to read as follows:

Appendix C to Part 5—DHS Systems of
Records Exempt From the Privacy Act

* * * * *

50. The Immigration and Customs
Enforcement (ICE)—006 Intelligence Records
System (IIRS) consists of electronic and
paper records and will be used by the
Department of Homeland Security (DHS).
IIRS is a repository of information held by
DHS in connection with its several and

varied missions and functions, including, but
not limited to: the enforcement of civil and
criminal laws; investigations, inquiries, and
proceedings thereunder; and national
security and intelligence activities. IIRS
contains information that is collected by
other federal and foreign government
agencies and may contain personally
identifiable information. Pursuant to
exemption 5 U.S.C. 552a(j)(2) of the Privacy
Act, portions of this system are exempt from
5 U.S.C. 552a(c)(3) and (4); (d); (e)(1), (e)(2),
(e)(3), (e)(4)(G), (e)(4)(H), (e)(5) and (e)(8); (£),
and (g). Pursuant to 5 U.S.C. 552a(k)(2), this
system is exempt from the following
provisions of the Privacy Act, subject to the
limitations set forth in those subsections: 5
U.S.C. 552a(c)(3), (d), (e)(1), (e)(4)(G),
(e)(4)(H), and (f). Exemptions from these
particular subsections are justified, on a case-
by-case basis to be determined at the time a
request is made, for the following reasons:

(a) From subsection (c)(3) and (4)
(Accounting for Disclosures) because release
of the accounting of disclosures could alert
the subject of an investigation of an actual or
potential criminal, civil, or regulatory
violation to the existence of the investigation,
and reveal investigative interest on the part
of DHS as well as the recipient agency.
Disclosure of the accounting would therefore
present a serious impediment to law
enforcement efforts and/or efforts to preserve
national security. Disclosure of the
accounting would also permit the individual
who is the subject of a record to impede the
investigation, to tamper with witnesses or
evidence, and to avoid detection or
apprehension, which would undermine the
entire investigative process.

(b) From subsection (d) (Access to Records)
because access to the records contained in
this system of records could inform the
subject of an investigation of an actual or
potential criminal, civil, or regulatory
violation, to the existence of the
investigation, and reveal investigative
interest on the part of DHS or another agency.
Access to the records could permit the
individual who is the subject of a record to
impede the investigation, to tamper with
witnesses or evidence, and to avoid detection
or apprehension. Amendment of the records
could interfere with ongoing investigations
and law enforcement activities and would
impose an impossible administrative burden
by requiring investigations to be
continuously reinvestigated. In addition,
permitting access and amendment to such
information could disclose security-sensitive
information that could be detrimental to
homeland security.

(c) From subsection (e)(1) (Relevancy and
Necessity of Information) because in the
course of investigations into potential
violations of Federal law, the accuracy of
information obtained or introduced
occasionally may be unclear or the
information may not be strictly relevant or
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necessary to a specific investigation. In the
interests of effective law enforcement, it is
appropriate to retain all information that may
aid in establishing patterns of unlawful
activity.

(d) From subsection (e)(2) (Collection of
Information from Individuals) because
requiring that information be collected from
the subject of an investigation would alert the
subject to the nature or existence of an
investigation, thereby interfering with the
related investigation and law enforcement
activities.

(e) From subsection (e)(3) (Notice to
Subjects) because providing such detailed
information would impede law enforcement
in that it could compromise investigations
by: revealing the existence of an otherwise
confidential investigation and thereby
provide an opportunity for the subject of an
investigation to conceal evidence, alter
patterns of behavior, or take other actions
that could thwart investigative efforts; reveal
the identity of witnesses in investigations,
thereby providing an opportunity for the
subjects of the investigations or others to
harass, intimidate, or otherwise interfere
with the collection of evidence or other
information from such witnesses; or reveal
the identity of confidential informants,
which would negatively affect the
informant’s usefulness in any ongoing or
future investigations and discourage
members of the public from cooperating as
confidential informants in any future
investigations.

(f) From subsections (e)(4)(G) and (H)
(Agency Requirements), and (f) (Agency
Rules) because portions of this system are
exempt from the individual access provisions
of subsection (d) for the reasons noted above,
and therefore DHS is not required to establish
requirements, rules, or procedures with
respect to such access. Providing notice to
individuals with respect to existence of
records pertaining to them in the system of
records or otherwise setting up procedures
pursuant to which individuals may access
and view records pertaining to themselves in
the system would undermine investigative
efforts and reveal the identities of witnesses,
and potential witnesses, and confidential
informants.

(g) From subsection (e)(5) (Collection of
Information) because in the collection of
information for law enforcement purposes it
is impossible to determine in advance what
information is accurate, relevant, timely, and
complete. Compliance with (e)(5) would
preclude DHS agents from using their
investigative training and exercise of good
judgment to both conduct and report on
investigations.

(h) From subsection (e)(8) (Notice on
Individuals) because compliance would
interfere with DHS’ ability to obtain, serve,
and issue subpoenas, warrants, and other law
enforcement mechanisms that may be filed
under seal, and could result in disclosure of
investigative techniques, procedures, and
evidence.

(i) From subsection (g) to the extent that
the system is exempt from other specific
subsections of the Privacy Act relating to
individuals’ rights to access and amend their
records contained in the system. Therefore

DHS is not required to establish rules or
procedures pursuant to which individuals
may seek a civil remedy for the agency’s:
refusal to amend a record; refusal to comply
with a request for access to records; failure
to maintain accurate, relevant timely and
complete records; or failure to otherwise
comply with an individual’s right to access
or amend records.

Mary Ellen Callahan,
Chief Privacy Officer, Department of
Homeland Security.

[FR Doc. 2010-5618 Filed 3—15-10; 8:45 am]
BILLING CODE 9111-28-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-1090; Directorate
Identifier 2009—-SW-31-AD; Amendment 39—
16227; AD 2010-06-03]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
France Model AS355E, AS355F,
AS355F1, AS355F2, and AS355N
Helicopters

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for
Eurocopter France (Eurocopter) Model
AS355E, AS355F, AS355F1, AS355F2,
and AS355N helicopters. This AD
results from a mandatory continuing
airworthiness information (MCAI) AD
issued by the European Aviation Safety
Agency (EASA), which is the Technical
Agent for the Member States of the
European Community. The MCAI AD
states that a metallurgical non-
conformity was discovered on a flange
of the forward shaft section of the tail
rotor drive shaft (drive shaft). The MCAI
AD also states that stress analysis has
shown that this non-conformity can
significantly reduce the strength of the
drive shaft and thereby its service life.
The AD actions are intended to remove
non-conforming drive shafts from
service and prevent failure of the drive
shaft and subsequent loss of control of
the helicopter.

DATES: This AD becomes effective on
April 20, 2010.

ADDRESSES: You may examine the AD
docket on the Internet at http://
regulations.gov or in person at the
Docket Operations office, U.S.
Department of Transportation, M—30,
West Building Ground Floor, Room

W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC between 9 a.m. and 5
p-m. Monday through Friday, except
Federal holidays.

You may get the service information
identified in this AD from American
Eurocopter Corporation, 2701 Forum
Drive, Grand Prairie, TX 75053—4005,
telephone (800) 232-0323, fax (972)
641-3710, or at http://
www.eurocopter.com.

EXAMINING THE AD DOCKET: The AD
docket contains the Notice of proposed
rulemaking (NPRM), the economic
evaluation, any comments received, and
other information. The street address
and operating hours for the Docket
Operations office (telephone (800) 647—
5527) are in the ADDRESSES section of
this AD. Comments will be available in
the AD docket shortly after they are
received.

FOR FURTHER INFORMATION CONTACT:
Uday Garadi, Aviation Safety Engineer,
FAA, Rotorcraft Directorate, Regulations
and Policy Group, 2601 Meacham Blvd.,
Fort Worth, Texas 76137; telephone
(817) 222-5123; fax (817) 222-5961.

SUPPLEMENTARY INFORMATION:
Discussion

We issued an NPRM on November 23,
2009 to amend 14 CFR part 39 to
include an AD that would apply to the
Eurocopter Model AS355E, AS355F,
AS355F1, AS355F2, and AS355N
helicopters. That NPRM was published
in the Federal Register on December 10,
2009 (74 FR 65492). That NPRM
proposed to remove non-conforming
drive shafts from service to prevent
failure of the drive shaft and subsequent
loss of control of the helicopter. You
may obtain further information by
examining the MCAI AD and any
related service information in the AD
docket.

Comments

By publishing the NPRM, we gave the
public an opportunity to participate in
developing this AD. However, we
received no comment on the NPRM or
on our determination of the cost to the
public. Therefore, based on our review
and evaluation of the available data, we
have determined that air safety and the
public interest require adopting the AD
as proposed.

Relevant Service Information

Eurocopter has issued Alert Service
Bulletin No. 01.00.51, Revision 1, dated
February 9, 2006. The actions described
in the MCAI AD are intended to correct
the same unsafe condition as that
identified in the service information.
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Differences Between This AD and the
MCAI AD

This AD differs from the MCAI AD as
follows:

e We refer to the compliance time as
“hours time-in-service” rather than
“flying hours” and

¢ We do not require returning spares
to the manufacturer.

Costs of Compliance

We estimate that this AD will affect
about 96 helicopters of U.S. registry. We
also estimate that it will take about 2
work-hours per helicopter to complete
the compliance actions. The average
labor rate is $85 per work-hour.
Required parts will cost about $8,335
per helicopter. Based on these figures,
we estimate that the cost of this AD on
U.S. operators is $816,480, or $8,505 per
helicopter assuming that the drive shaft
is replaced on each helicopter.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
product(s) identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

Therefore, I certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-06-03 EUROCOPTER FRANCE:
Amendment 39-16227; Docket No.
FAA—-2009-1090; Directorate Identifier
2009-SW-31-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective on April 20, 2010.

Other Affected ADs

(b) None.
Applicability

(c) This AD applies to Model AS355E,
AS355F, AS355F1, AS355F2, and AS355N
helicopters with tail rotor drive shaft forward
shaft section, part number 355A 34—1090-00,
serial number 858 through 873 (inclusive)
with a prefix “M,” certificated in any
category. This AD does not apply to
helicopters manufactured after January 1,
2005.

Reason

(d) The mandatory continuing
airworthiness information (MCAI) AD states
that a metallurgical non-conformity was
discovered on a flange of the forward shaft
section of the tail rotor drive shaft (drive
shaft). The MCAI AD also states that stress
analysis has shown that this non-conformity
can significantly reduce the strength of the
drive shaft and thereby its service life. This
AD is intended to remove non-conforming
drive shafts from service and prevent failure
of the drive shaft and subsequent loss of
control of the helicopter.

Actions and Compliance

(e) Unless already accomplished, do the
following:

(1) For any drive shaft that has less than
2,400 hours time-in-service (TIS), on or
before reaching 2,500 hours TIS, remove the
drive shaft and replace it with an airworthy
drive shaft that is not included in the
applicability of this AD.

(2) For any drive shaft with 2,400 or more
hours TIS, within the next 100 hours TIS,
remove the drive shaft and replace it with an
airworthy drive shaft that is not included in
the applicability of this AD.

Differences Between This AD and the MCAI
AD

(f) This AD differs from the MCAI AD as
follows:

(1) We refer to the compliance time as
“hours time-in-service” rather than “flying
hours” and

(2) We do not require returning spares to
the manufacturer.

Other Information

(g) Alternative Methods of Compliance
(AMOCGs): The Manager, Safety Management
Group, FAA, ATTN: Uday Garadi, Aviation
Safety Engineer, Regulations and Policy
Group, FAA, Rotorcraft Directorate, 2601
Meacham Blvd., Fort Worth, Texas 76137,
telephone (817) 222-5123, fax (817) 222—
5961, has the authority to approve AMOCs
for this AD, if requested, using the
procedures found in 14 CFR 39.19.

Related Information

(h) European Aviation Safety Agency
(EASA) AD No. 2006-0100, dated April 24,
2006, and Eurocopter Alert Service Bulletin
No. 01.00.51, Revision 1, dated February 9,
2006, contain related information.

Joint Aircraft System/Component (JASC)
Code

(i) The JASC Code is 6510: Tail rotor drive
shaft.

Issued in Fort Worth, Texas, on February
22, 2010.
Lance T. Gant,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2010-5328 Filed 3—15-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0948; Directorate
Identifier 2009-NE-30-AD; Amendment
39-16236; AD 2010-06-12]

RIN 2120-AA64

Airworthiness Directives; Thielert
Aircraft Engines GmbH (TAE) Models
TAE 125-02-99 and TAE 125-01
Reciprocating Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
issued by an aviation authority of
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another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

As a consequence of occurrences and
service experience, Thielert Aircraft Engines
GmbH has introduced a new rail pressure
control valve part number (P/N) 05-7320—
E000702 and P/N 02—-7320-04100R3 and has
amended the Airworthiness Limitation
Section (ALS) of the Operation &
Maintenance Manual OM-02-02 to include a
replacement of the rail pressure control
valve. Failure of this part could result in in-
flight shutdowns of the engine(s).

We are issuing this AD to prevent
engine in-flight shutdown, possibly
resulting in reduced control of the
aircraft.

DATES: This AD becomes effective April
20, 2010.

ADDRESSES: The Docket Operations
office is located at Docket Management
Facility, U.S. Department of
Transportation, 1200 New Jersey
Avenue, SE., West Building Ground
Floor, Room W12-140, Washington, DC
20590-0001.

FOR FURTHER INFORMATION CONTACT: Tara
Chaidez, Aerospace Engineer, Engine
Certification Office, FAA, Engine and
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
e-mail: tara.chaidez@faa.gov; telephone
(781) 238-7773; fax (781) 238-7199.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on October 19, 2009 (74 FR
53438). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

As a consequence of occurrences and
service experience, Thielert Aircraft Engines
GmbH has introduced a new rail pressure
control valve P/N 05-7320-E000702 and 02—
7320-04100R3 and has amended the ALS of
the Operation & Maintenance Manual OM—
02-02 to include a replacement of the rail
pressure control valve. Failure of this part
could result in in-flight shutdowns of the
engine(s).

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the

public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCAISs or Service Information

We have reviewed the MCAIs and
related service information and, in
general, agree with their substance. But
we have found it necessary to reduce
the initial compliance time for TAE
125-02—99 engines from within 110
flight hours to within 100 flight hours,
and for TAE 125-01 engines from
within the next 3 months to within 100
flight hours. We also have found it
necessary to specify the repetitive
replacement compliance time for the
rail pressure control valve of within
every 600 flight hours. The MCAIs
instruct the operators to follow Thielert
Maintenance Manual, Chapter 5,
Airworthiness Limitations, for the
repetitive compliance time, which
requires replacement of the rail pressure
control valve within every 600 flight
hours. In making these changes, we do
not intend to differ substantively from
the information provided in the MCAI
and related service information.

Costs of Compliance

Based on the service information, we
estimate that this AD will affect about
370 TAE 125-01 and TAE 125-02—-99
reciprocating engines installed on
products of U.S. registry. We also
estimate that it will take about 1.5 work-
hours per engine to comply with this
AD. The average labor rate is $80 per
work-hour. Required parts will cost
about $500 per engine. Based on these
figures, we estimate the cost of the AD
for initial replacement, on U.S.
operators to be $229,400.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is provided in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-06-12 Thielert Aircraft Engines
GmbH: Amendment 39-16236. Docket
No. FAA-2009-0948; Directorate
Identifier 2009—NE-30-AD.
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Effective Date

(a) This airworthiness directive (AD)
becomes effective April 20, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Thielert Aircraft
Engines GmbH (TAE) models TAE 125-01
and TAE 125-02-99 reciprocating engines
installed in, but not limited to, Cessna 172
and (Reims-built) F172 series (EASA STC No.
EASA.A.S.01527); Piper PA—28 series (EASA
STC No. EASA.A.S. 01632); APEX (Robin)
DR 400 series (EASA STC No. A.S.01380);
and Diamond Aircraft Industries Models
DA40 and DA42 airplanes.

Reason

(d) As a consequence of occurrences and
service experience, Thielert Aircraft Engines
GmbH has introduced a new rail pressure
control valve part number (P/N) 05-7320—
E000702 and P/N 02-7320—04100R3 and has
amended the Airworthiness Limitation
Section (ALS) of the Operation &
Maintenance Manual OM-02-02 to include a
replacement of the rail pressure control
valve. Failure of this part could result in in-
flight shutdowns of the engine(s).

This AD results from mandatory
continuing airworthiness information
(MCAISs) issued by an aviation authority of
another country to identify and correct an
unsafe condition on an aviation product. We
are issuing this AD to prevent engine in-flight
shutdown, possibly resulting in reduced
control of the aircraft.

Actions and Compliance

(e) Unless already done, do the following
actions.

TAE 125-02-99 Reciprocating Engines

(1) For TAE 125-02-99 reciprocating
engines, within 100 flight hours after the
effective date of this AD, replace the existing
rail pressure control valve with a rail
pressure control valve P/N 05-7320—
E000702, and modify the Vrail plug to make
it compatible with the replacement rail
pressure control valve.

(2) Guidance on the valve replacement and
rail modification specified in paragraph (e)(1)
of this AD can be found in Thielert Repair
Manual RM-02-02, Chapter 73-10.08, and
Chapter 39-40.08, respectively.

TAE 125-01 Reciprocating Engines

(3) For TAE 125-01 reciprocating engines,
within 100 flight hours after the effective
date of this AD, replace the existing rail
pressure control valve with a rail pressure
control valve, P/N 02-7320-04100R3.

(4) Guidance on the valve replacement
specified in paragraph (e)(3) of this AD can
be found in Thielert Repair Manual RM-02—
01, Chapter 29.0.

TAE 125-02-99 and TAE 125-01 Engines,
Repetitive Replacements of Rail Pressure
Control Valves

(5) Thereafter, for affected TAE 125-02—99
and TAE 125-01 engines, replace the rail
pressure control valve with the same P/N
valve within every 600 flight hours.

FAA AD Differences

(f) This AD differs from the Mandatory
Continuing Airworthiness Information
(MCALI) and/or service information as
follows:

(1) For the TAE 125-02-99 reciprocating
engines, we reduced the initial compliance
time from within 110 flight hours to within
100 flight hours after the effective date of this
AD.

(2) For the TAE 125-01 reciprocating
engines, we changed initial compliance time
from within the next 3 months to within 100

flight hours after the effective date of this AD.

(3) The MCAISs instruct the operators to
follow Thielert Maintenance Manual,
Chapter 5, Airworthiness Limitations, for the
repetitive replacement compliance time for
the rail pressure control valve, which, in the
manual, is 600 flight hours. We found it
necessary to specify the repetitive
replacement compliance time in this AD, of
within every 600 flight hours.

Alternative Methods of Compliance
(AMOCs)

(g) The Manager, Engine Certification
Office, FAA, has the authority to approve
AMOCG:s for this AD, if requested using the
procedures found in 14 CFR 39.19.

Related Information

(h) Refer to MCAI European Aviation
Safety Agency (EASA) AD 2008-0128, dated
Iuly 9, 2008, EASA AD 2008-0215, dated
December 5, 2008, Thielert Service Bulletin
No. TAE 125-1008 P1, Revision 1, dated
September 29, 2008, and Thielert Repair
Manual RM-02-02, for related information.
Contact Thielert Aircraft Engines GmbH,
Platanenstrasse 14 D-09350, Lichtenstein,
Germany, telephone: +49-37204—696-0; fax:
+49-37204-696-55; e-mail: info@centurion-
engines.com, for a copy of this service
information.

(i) Contact Tara Chaidez, Aerospace
Engineer, Engine Certification Office, FAA,
Engine and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803; e-mail: tara.chaidez@faa.gov;
telephone (781) 238-7773; fax (781) 238—
7199, for more information about this AD.

Issued in Burlington, Massachusetts, on
March 8, 2010.
Peter A. White,

Assistant Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 2010-5548 Filed 3-15-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0953; Directorate
Identifier 2009-SW-45-AD; Amendment
39-16230; AD 2010-06-06]

RIN 2120-AA64

Airworthiness Directives; MD
Helicopters, Inc. Model MD-900
Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD)
for MD Helicopters, Inc. (MDHI) model
MD-900 helicopters that currently
requires applying serial numbers to
certain parts, increasing the life limit for
various parts, maintaining a previously
established life limit for a certain
vertical stabilizer control system (VSCS)
bellcrank assembly and bellcrank arm,
and correcting the part number for the
VSCS bellcrank arm. This amendment
requires the same actions as the existing
AD, except it reduces the life limit of
the swashplate spherical slider bearing
(slider bearing). It further corrects what
was described as a “bellcrank arm” life
limit in the current AD and correctly
describes it as another “bellcrank
assembly” life limit. This amendment is
prompted by two reports of cracks in the
slider bearing that occurred well before
the previously increased retirement life
of 2,030 hours time-in-service (TIS) was
reached. The actions specified by this
AD are intended to establish appropriate
life limits for various parts, and to
prevent fatigue failure of those parts and
subsequent loss of control of the
helicopter.

DATES: Effective April 20, 2010.
ADDRESSES: You may get the service
information identified in this AD from
MD Helicopters Inc., Attn: Customer
Support Division, 4555 E. McDowell
Rd., Mail Stop M615, Mesa, Arizona
85215-9734, telephone 1-800-388—
3378, fax 480-346—-6813, or on the Web
at http://www.mdhelicopters.com.

Examining the Docket: You may
examine the docket that contains this
AD, any comments, and other
information on the Internet at http://
www.regulations.gov, or at the Docket
Operations office, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC.

FOR FURTHER INFORMATION CONTACT:
Roger Durbin, Aviation Safety Engineer,
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FAA, Los Angeles Aircraft Certification
Office, Airframe Branch, 3960
Paramount Blvd., Lakewood, California
90712, telephone (562) 627-5233, fax
(562) 627-5210.

SUPPLEMENTARY INFORMATION: A
proposal to amend 14 CFR part 39 by
superseding AD 99—-16-13, Amendment
39-11248 (64 FR 42824, August 6,
1999), Docket No. 98—SW—42—AD, for
the MDHI Model MD-900 helicopters
was published in the Federal Register
on October 22, 2009 (74 FR 54495). The
action proposed to decrease the life
limit of the slider bearing from 2,030
hours TIS to 700 hours time-in-service
(TIS). Additionally, changing the
nomenclature for part number
900F2341712-101 from bellcrank arm to
bellcrank assembly was proposed. The
action also proposed to retain the
requirements of the existing AD to apply
serial numbers to various parts, and to
retain the life limits of various other
parts.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposal or the FAA’s determination of
the cost to the public. The FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed.

The FAA estimates that this AD will
affect 27 helicopters of U.S. registry, and
that it will take approximately 2.5 work
hours per helicopter to accomplish the
serialization of the affected parts at an
average labor rate of $85 per work hour.
Additionally, it is estimated that 8 of
those aircraft will require replacement
of the slider bearing, which will require
approximately 7 work hours to
accomplish at an average labor rate of
$85 per work hour. Required parts will
cost approximately $11,080 per
helicopter for the slider bearing. Based
on these figures, we estimate the total
cost impact of the AD on U.S. operators
to be $99,137.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify that the regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD. See the AD docket to examine
the economic evaluation.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by
removing Amendment 39-11248 (64 FR
42824, August 6, 1999), and by adding
a new airworthiness directive (AD),
Amendment 39-16230, to read as
follows:

2010-06-06 MD Helicopters, Inc.:
Amendment 39-16230. Docket No.
FAA-2009-0953; Directorate Identifier
2009-SW-45—-AD. Supersedes AD 99—
16—13, Amendment 39-11248, Docket
No. 98—-SW—42-AD.

Applicability: MD-900 helicopters,
certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To establish appropriate life limits for
various parts, and to prevent fatigue failure
of those parts and subsequent loss of control
of the helicopter, accomplish the following:

(a) Remove from service as follows:

(1) The nonrotating swashplate assembly,
part number (P/N) 900C2010192-105, —107,
—109, or —111, on or before 1,800 hours time-
in-service (TIS).

(2) The collective drive link assembly,
P/N 900C2010207-101, on or before 3,307
hours TIS.

(3) The swashplate spherical slider bearing,
P/N 900C3010042—-103, on or before 700
hours TIS.

(4) The vertical stabilizer control system
(VSCS) bellcrank assembly, P/N
900FP341712-103, and bellcrank assembly,
P/N 900F2341712-101, on or before 2,700
hours TIS.

(b) Within 100 hours TIS:

(1) For Model MD-900 helicopters with
serial numbers (S/N) 900-00002 through
900-00012, apply the appropriate S/N to the
mid-forward truss assembly, P/N
900F2401200-102, and the forward and aft
deck-fitting assemblies, P/N 900F2401500—
103 and P/N 900F2401600-103.

(2) For Model MD-900 helicopters with
S/N 900-00002 through 900-00048, apply
S/N to the left and right VSCS bellcrank
assemblies, P/N 900F2341712-101 and P/N
900FP341712-103, and the mid-aft truss strut
assembly, P/N 900F2401300-103.

(3) Apply the S/N, as specified in
paragraphs (b)(1) and (b)(2) of this AD,
adjacent to the existing P/N, as listed in
Appendix A of this AD, using permanent ink
or paint. When dry, apply a clear coat over
the S/N.

(c) This AD revises the Airworthiness
Limitations Section of the MD-900
Maintenance Manual by increasing the life
limits for certain parts and reducing the life
limit of the slider bearing.

Note: The Airworthiness Limitations
Section of the MD-900 Rotorcraft
Maintenance Manual, Reissue 1, Revision 25,
dated April 16, 2006, and MD Helicopters
Service Bulletin SB900-096, dated February
28, 2005, pertain to the subject of this AD.

(d) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Contact the Manager, Los Angeles
Aircraft Certification Office, FAA, for
information about previously approved
alternative methods of compliance.

BILLING CODE 4910-13-P
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Appendix A
VSCS Bellcrank, Mid-Aft Strut and Deck Fitting Serialization
Serial Number To Be Applied
Alrcraft Ser. No. VSCS Bellcrank Assembly Strut Assy, Mid-Aft
D00F2341712-101 and S00FP341712-103 900F2401300-103
LH VSCS RHVSCS
0002 009999-0001 009999-0002 Previously serialized
0008 0099990003 009999-0004 Previously serialized
0010 0099990006 009999-0006 Previously serialized
0011 009999-0007 009999-0008 Previously serialized
0012 009999-0009 009998-0010 Previously serialized
0013 0099990011 009999-0012 009999-0006
0014 009999-0013 009990-0014 009899-0007
0015 009999-0015 009999-0018 009999-0008
0016 0099990017 0099990018 009999-0009
0017 009999-0019 009999-0020 003998-0010
0018 009999-0021 009999-0022 009999-0011
0019 009999-0023 009999-0024 009999-0012
0020 0099990025 009999-0026 009999-0013
0021 009999-0027 _ 0099990028 0099990014
0022 0099990029 009999-0030 0099990015
0023 0099990031 009999-0032 009999-0016
0024 009999-0033 0099990034 009999-0017
0025 009993-0035 009999-0036 009999-0018
0026 009999-0037 009999-0038 009999-0019
0027 009999-0039 008999-0040 009999-0020
0028 009999-0041 009999-0042 009999-0021
0029 009999-0043 009999-0044 009999-0022
0030 009999-0045 0099990046 000999-0023
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Appendix A (continued)

Serlal Number To Be Applied (Cont.)
Aircraft Ser. No. VSCS Belicrank Asssmbly Strut Assy, Mid-Aft
900F2341712-101 and 900FP341712-103 900F2401300-103
LH VSCS RH VSCS
0031 009999-0047 009999-0048 009999-0024
0032 009999-0040 009999-0050 0099990025
- 0033 009999-0051 009999-0052 009999-0026
0034 009999-0053 009999-0054 0099930027
0035 009999-0055 009999-0056 009999-0028
0036 009999-0057 009999-0058 009999-0029
0037 008999-0069 008999-0060 009999-0030
0038 009999-0061 0099990062 0099990081
0039 009999-0063 009999-0064 0099990032
0040 000969-0065 000990-0068 009999-0033
0041 009999-0067 0099990068 009909-0034
0042 009999-0069 000999-0070 000998-0035
0043 0009990074 009999-0072 009999-0036
0044 009999-0073 009000-0074 0090990037
0045 009999-0075 009999-0076 0099990038
0048 000999-0077 009999-0078 000999-0039
0047 000999-0079 009999-0060 009999-0040
0048 0009990081 009999-0082 0099990041
mmam 00002 ”u:umb o?io;:i:; mmth 900F2401300-101 2 Mid-Aft thn‘llt .
Refer to CSP-S900RMM-2, Section ,hmthmentﬁmeo{thupm
Serial Number To Be Applisd
Alreraft Seral No. Strut Assembly, Deck Fitting Assembly, | Deck Fitting Aseembly,
Mid-Pwd Truse Fwd AR
(900F2401200-102) (9001°2401500-103) (900F2401600-103)
0002 " 009999-0001 009999-0001 009999-0001
0008 000909-0002 009999-0002 0099990002
0010 009999-0003 009999-0003 009999-0003
0011 009999-0004 009999-0004 009999-0004
0012 009999-0005 009999-0005 009999-0005
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(e) This amendment becomes effective on
April 20, 2010.

Issued in Fort Worth, Texas, on February
18, 2010.
Mark R. Schilling,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2010-5325 Filed 3—15-10; 8:45 am]
BILLING CODE 4910-13-C

DEPARTMENT OF HOMELAND
SECURITY

U.S. Customs and Border Protection

U.S. Immigration and Customs
Enforcement

DEPARTMENT OF THE TREASURY

19 CFR Chapters | and IV
[CBP Dec. 10-03]

Name Change of Two DHS
Components

AGENCY: U.S. Customs and Border
Protection, DHS; U.S. Immigration and
Customs Enforcement, DHS; Department
of the Treasury.

ACTION: Final rule.

SUMMARY: On March 31, 2007, the name
of the Bureau of Customs and Border
Protection changed to U.S. Customs and
Border Protection (CBP) and the name of
the Bureau of Immigration and Customs
Enforcement changed to U.S.
Immigration and Customs Enforcement
(ICE). This final rule revises two chapter
headings in title 19 of the Code of
Federal Regulations to reflect the name
changes for those two Department of
Homeland Security (DHS) components.
DATES: Effective Date: March 16, 2010.
FOR FURTHER INFORMATION CONTACT: For
CBP: Harold Singer, Director,
Regulations and Disclosure Law
Division, Office of International Trade,
U.S. Customs and Border Protection,
(202) 325-0101. For ICE: Jason J.
Johnsen, Writer/Editor, Office of Policy,
U.S. Immigration and Customs
Enforcement, (202) 732—4245.
SUPPLEMENTARY INFORMATION:

Background

On November 25, 2002, the President
signed the Homeland Security Act of
2002, 6 U.S.C. 101 et seq., Public Law
107-296, (the “HSA”), establishing the
Department of Homeland Security
(DHS). Pursuant to section 403(1) of the
HSA (6 U.S.C. 203(1)), the U.S. Customs
Service was transferred from the
Department of the Treasury to DHS
effective March 1, 2003. In addition, the

Customs Service was renamed as the
“Bureau of Customs and Border
Protection” pursuant to section 1502 of
the HSA. Section 442 of the HSA (6
U.S.C. 252) established the “Bureau of
Border Security.” Under section 1502 of
the HSA, the Bureau of Border Security
was renamed as the “Bureau of
Immigration and Customs Enforcement,”
effective March 1, 2003. The President’s
“Reorganization Plan Modification for
the Department of Homeland Security,”
dated January 30, 2003, memorializes
these name changes.

On January 18, 2007, DHS notified
Congress that it was changing the name
of the Bureau of Customs and Border
Protection to “U.S. Customs and Border
Protection (CBP)” and the name of the
Bureau of Immigration and Customs
Enforcement to “U.S. Immigration and
Customs Enforcement (ICE).” Pursuant
to section 872(a)(2) of the HSA (6 U.S.C.
452(a)(2), notice of the name change was
provided to Congress no later than 60
days before the change could become
effective. On April 23, 2007, a notice
was published in the Federal Register to
inform the public that DHS had changed
the names of the two components
effective March 31, 2007. 72 FR 20131.

This document revises the headings of
chapters I and IV of title 19 of the Code
of Federal Regulations (19 CFR) to
reflect the agency name changes as set
forth in the Federal Register notice of
April 23, 2007.

Inapplicability of Prior Public Notice
and Delayed Effective Date
Requirements

This regulation involves matters
relating to agency management and
involves a technical change regarding
the name of the two DHS components.
For this reason, pursuant to 5 U.S.C.
553(a)(2), prior notice and comment is
not required. Because this is not a
substantive rule, publication and service
of the rule thirty days before its effective
date, pursuant to 5 U.S.C. 553(d), is
likewise not required.

The Regulatory Flexibility Act and
Executive Order 12866

Because no notice of proposed
rulemaking is required, the provisions
of the Regulatory Flexibility Act (5
U.S.C. 601 et seq.) do not apply.
Further, this amendment does not meet
the criteria for a “significant regulatory
action” for purposes of Executive Order
12866.

Amendments to the Regulations

m For the reasons set forth above in the
preamble, under the authority of 6
U.S.C. 452, and the April 23, 2007, DHS
Federal Register notice announcing the

name change for CBP and ICE, the
headings of chapters I and IV of title 19
of the Code of Federal Regulations are
amended as set forth below:

m 1. Revise the chapter I heading to title
19 to read as follows.

Chapter I—U.S. Customs and Border
Protection, Department of Homeland
Security; Department of the Treasury

m 2. Revise the chapter IV heading to
title 19 to read as follows.

Chapter IV—U.S. Immigration and Customs

Enforcement; Department of Homeland
Security

Dated: March 10, 2010.
Janet Napolitano,
Secretary, Department of Homeland Security.
Timothy E. Skud,

Deputy Assistant Secretary, Tax, Tariff, and
Trade Policy, Department of the Treasury.

[FR Doc. 2010-5639 Filed 3-15-10; 8:45 am]
BILLING CODE 9111-14-P

POSTAL REGULATORY COMMISSION

39 CFR Part 3020

[Docket Nos. MC2010-18, CP2010-21 and
CP2010-22; Order No. 414]

New Postal Product

AGENCY: Postal Regulatory Commission.
ACTION: Final rule.

SUMMARY: The Commission is adding
International Business Reply Service
Competitive Contract 2 to the
Competitive Product List. This action is
consistent with a postal reform law.
Republication of the Market Dominant
and Competitive Product Lists is also
consistent with new statutory
provisions.

DATES: Effective March 16, 2010 and is
applicable beginning February 26, 2010.
FOR FURTHER INFORMATION CONTACT:
Stephen L. Sharfman, General Counsel,
202-789-6820 or
stephen.sharfman@prc.gov.

SUPPLEMENTARY INFORMATION: Begu]atory
History, 74 FR 49823 (September 29,
2009).

Table of Contents

I. Introduction

II. Background

IIT. Comments

IV. Commission Analysis
V. Ordering Paragraphs

1. Introduction

The Postal Service seeks to add a new
product identified as International
Business Reply Service Competitive
Contract 2 to the Competitive Product
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List. For the reasons discussed below,
the Commission approves the Request.

II. Background

On February 9, 2010, the Postal
Service filed a notice announcing that it
has entered into two additional
International Business Reply Service
(IBRS) contracts.! Additionally, the
Postal Service filed a formal request
pursuant to 39 U.S.C. 3642 and 39 CFR
3020.30 et seq. to add International
Business Reply Service Competitive
Contract 2 to the Competitive Product
List.2 The Postal Service asserts that the
new International Business Reply
Service Competitive Contract 2 product
is a competitive product “not of general
applicability” within the meaning of 39
U.S.C. 3632(b)(3). Id. The Request has
been assigned Docket No. MC2010-18.

The Postal Service
contemporaneously filed two contracts
related to the proposed new product
pursuant to 39 U.S.C. 3632(b)(3) and 39
CFR 3015.5. The contracts have been
assigned Docket Nos. CP2010-21 and
CP2010-22, respectively.

The Postal Service uses IBRS
contracts for customers that sell
lightweight articles to foreign
consumers and desires to offer their
customers a way to return the articles to
the United States for recycling,
refurbishment, repair, or value-added
processing. Id. at 3.

The Postal Service filed the instant
contracts pursuant to 39 CFR 3015.5. In
addition, the Postal Service contends
that the contracts are in accordance with
Order No. 290.3 The term of each
contract is one year from the date the
Postal Service notifies the customer that
all necessary regulatory approvals have
been received. The Postal Service states
the instant contracts are to replace the
expiring contracts in Docket Nos.
CP2009-20 and CP2009-22.4 Id. at 3—4.

1 Notice of the United States Postal Service of
Filing Two Functionally Equivalent IBRS
Competitive Contracts and Request to Establish
Successor Instruments as Baseline International
Business Reply Service Competitive Contract 2,
February 9, 2010 (Request).

2]d. at 2. The Postal Service states that it is not
currently proposing to remove IBRS Contract 1 from
the Competitive Product List because the agreement
in Docket No. CP2009-17 remains in place. Id., n.
5.

3 See Docket No. CP2009-50, Order Granting
Clarification and Adding Global Expedited Package
Services 2 to the Competitive Product List, August
28, 2009 (Order No. 290).

4Docket Nos. MC2009-14 and CP2009-20,
Request of the United States Postal Service to Add
International Business Reply Service Contracts to
the Competitive Products List, and Notice of Filing
(Under Seal) Contract and Enabling Governors’
Decision, December 24, 2008.

The Postal Service notes that the current
contracts expire on February 28, 2010.5
In support of its Request, the Postal
Service filed the following attachments:
Attachment 1-a statement of supporting

justification as required by 39 CFR
3020.32; Attachments 2—A and 2-B-
redacted copies of the contracts;
Attachments 3—A and 3-B-redacted
copies of the certified statements
required by 39 CFR 3015.5(c)(2);
Attachment 4—-Governors’ Decision No.
08-24 which establishes prices and
classifications for the IBRS Contracts
product; and includes Mail
Classification Schedule language for
IBRS contracts, formulas for pricing
along with an analysis, certification of
the Governors vote, and certification of
compliance with 39 U.S.C. 3633(a); and
Attachment 5-an application for non-
public treatment of materials to
maintain the contracts and supporting
documents under seal.

Substantively, the Request seeks to
add International Business Reply
Service Competitive Contract 2 to the
Competitive Product List. Id. at 1.

The Postal Service asserts that the two
contracts have generally similar cost
and market characteristics as previous
IBRS contracts. However, because it
requests that the instant contracts be
deemed the new baseline contracts for
the International Business Reply Service
Competitive Contract 2 product, the
Postal Service considers the appropriate
analysis to be the comparison of the
new contracts’ cost attributes and
market characteristics with one another.
Id. at 4. The Postal Service indicates
that the instant contracts differ from one
another basically only in the customer
identity. Id. The Postal Service
represents that prices and classifications
“not of general applicability” for IBRS
contracts were established by
Governors’ Decision No. 08—24 filed in
Docket Nos. MC2009-14 and CP2009—
20. Id. at 1, n.1. It also identifies the
instant contracts as fitting within the
Mail Classification Schedule language
for IBRS contracts as included as an
attachment to Governors’ Decision No.
08-24. Id. at 1.

The Request advances reasons why
International Business Reply Service
Competitive Contract 2 should be added
to the Competitive Product List and fits
within the Mail Classification Schedule
language for IBRS contracts. Id. at 5. The
Postal Service also explains that a
redacted version of the supporting
financial documentation is included
with this filing as a separate Excel file.
Id. at 3.

5The Postal Service indicates an intent to begin
the new contracts on March 1, 2010. Id. at 4.

The Postal Service asserts that the
instant contracts are in compliance with
39 U.S.C. 3633, are functionally
equivalent to one another, fit within the
IBRS Mail Classification Schedule
language, will serve as the new baseline
contracts for the proposed product, and
should be grouped together under a
single product. Id. at 5-6. It requests
that the instant contracts be included
within the International Business Reply
Service Competitive Contract 2 product.
Id.

In Order No. 407, the Commission
gave notice of the docket, appointed a
Public Representative, and provided the
public with an opportunity to
comment.®

III. Comments

Comments were filed by the Public
Representative.? No filings were
submitted by other interested parties.
The Public Representative states that
each element of 39 U.S.C. 3633(a)
appears to be met by the proposed
International Business Reply Service
Competitive Contract 2 product. Id. at 2.
He observes that the contracts’ pricing
terms comport with Governors’ Decision
No. 08-24. Id. The Public
Representative relates that the addition
of the proposed product to the
Competitive Product List is consistent
with the statutory requirements of 39
U.S.C. 3632, 3633, and 3642. Id. at 2—
3.

He also states that the Postal Service
has provided sufficient justification for
confidentiality of the matters filed
under seal. Id. at 3. The Public
Representative notes that the IBRS
product improves the efficiency of the
mail, provides convenience to the
mailers, and serves the public interest.
Id. at 3-5. He concludes that the
contracts comport with all applicable
elements of title 39 because it appears
they will generate sufficient revenue to
cover attributable costs, should not
cause market dominant products to
subsidize competitive products, and
will contribute to the recovery of the
Postal Service’s total institutional costs.
Id. at 6.

IV. Commission Analysis

The Postal Service’s filing presents
several issues for the Commission to
consider: (1) the addition of a new

6 Notice and Order Concerning Filing of
International Business Reply Service Competitive
Contract 2 Negotiated Service Agreement, February
12, 2010 (Order No. 407).

7Public Representative Comments in Response to
United States Postal Service Notice Concerning
Filing of Additional International Business Reply
Service Contract 2 Negotiated Service Agreements,
February 22, 2010 (Public Representative
Comments).
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product to the Mail Classification
Schedule in accordance with 39 U.S.C.
3642; (2) whether the contracts satisfy
39 U.S.C. 3633; and (3) the treatment of
these contracts as the baseline
agreements for any future International
Business Reply Service Competitive
Contract 2 contracts. In reaching its
conclusions, the Commission has
reviewed the Request, the contracts, the
financial analyses provided under seal,
and the Public Representative’s
comments.

Product classification. The Postal
Service notes that the Commission has
had the opportunity to review the IBRS
competitive contracts product in Order
No. 178 and found that those contracts
were properly classified as competitive.
In support of its proposal, the Postal
Service includes the Statement of
Supporting Justification (Statement)
required by 39 CFR 3020.32 originally
filed in Docket No. MC2009-14
concerning International Business Reply
Service Contracts 1. Among other
things, the Statement provides support
for classifying IBRS as a competitive
product. Use of the prior Statement is
acceptable to support the conclusion
that International Business Reply
Service Contract 2 is appropriately
classified as competitive, in particular,
because the instant contracts are the
successors to those in Docket Nos.
CP2009-20 and CP2009-22. Id. at 5.

Cost considerations. The Postal
Service contends that the instant
contracts and supporting documents
filed in these dockets establish
compliance with the statutory
provisions applicable to rates for
competitive products (39 U.S.C. 3633).
Id. at 3. It asserts that Governors’
Decision No. 08—24 supports these
contracts and establishes a pricing
formula and classification that ensures
each contract meets the criteria of 39
U.S.C. 3633 and the regulations
promulgated thereunder. Id.,
Attachment 4, Attachment D.

Based on the data submitted, the
Commission finds that these contracts
should cover their attributable costs (39
U.S.C. 3633(a)(2)), should not lead to
the subsidization of competitive
products by market dominant products
(39 U.S.C. 3633(a)(1)), and should have
a positive effect on competitive
products’ contribution to institutional
costs (39 U.S.C. 3633(a)(3)). Thus, an
initial review of the proposed contracts
indicates that they comport with the
provisions applicable to rates for
competitive products.

Baseline agreement. The Postal
Service seeks to add a new product,
International Business Reply Service
Competitive Contract 2, to the

Competitive Product List. It contends
that the instant contracts are
functionally equivalent to previously
filed IBRS contracts. At the same time,
it asks that the instant contracts be
considered the new baseline for future
International Business Reply Service
Competitive Contract 2 contracts. Id. at
2. The Postal Service notes that the
instant contracts are the direct
successors to the contracts that the
Commission found to be eligible for
inclusion in the International Business
Reply Service Competitive Contracts 1
product. Id. Because International
Business Reply Service Competitive
Contract 2 is being added as a new
product, the Commission finds it
unnecessary to address the issue of
functional equivalency with previous
contracts. Instead, the Commission will
review the instant contracts to
determine if they are functionally
equivalent with one another.

The Commission reviewed each
contract and finds that, with the
exception of customer-specific
information, they are essentially
identical and, therefore, are functionally
equivalent. Accordingly, the
Commission finds that International
Business Reply Service Competitive
Contract 2 is properly added to the
Competitive Product List as a new
product.

The instant contracts, similar to the
previous IBRS competitive contracts,
contain price contingency clauses
which allow the Postal Service
flexibility to change rates without
entering a new agreement. The
Commission initially reviewed a similar
provision when it was filed in response
to the Commission’s request in Docket
No. CP2009-20.8 In Order No. 178, the
Commission addressed the implications
of the contingency clause in the contract
in Docket No. CP2010-20, and
determined that those conclusions
apply to other contracts (including the
instant contracts) with similar
provisions.®

Following the current practice, the
Postal Service shall identify all
significant differences between any new

8 See Docket Nos. MC2009-14 and CP2009-20,

Response of the United States Postal Service to
Order No. 164, and Notice of Filing Redacted
Contract and Other Requested Materials, January
12, 2009.

9The Commission explained that the Postal
Service must file the changed rates under 39 CFR
3015.5 and give a minimum of 15 days’ notice.
However, unless the changed rates raise new issues,
the Commission found that it would not anticipate
aneed to act further. See Docket Nos. MC2009-14
and CP2009-20, Order Concerning International
Business Reply Service Contract 1 Negotiated
Service Agreement, February 5, 2009, at 9 (Order
No. 178).

IBRS contract and the International
Business Reply Service Competitive
Contract 2 product. Such differences
would include terms and conditions
that impose new obligations or new
requirements on any party to the
contract. The docket referenced in the
caption should be Docket No. MC2010-
18. In conformity with the current
practice, a redacted copy of Governors’
Decision No. 08—24 should be included
in the new filing along with an
electronic link to it.

Other considerations. The Postal
Service shall inform the Commission of
the effective dates of the contract and
promptly notify the Commission if the
contract terminates earlier than
scheduled.

In conclusion, the Commission adds
International Business Reply Service
Competitive Contract 2 to the
Competitive Product List and finds the
negotiated service agreements submitted
in Docket Nos. CP2010-21 and CP2010-
22 are appropriately included within
the International Business Reply Service
Competitive Contract 2 product.

V. Ordering Paragraphs

It is ordered:

1. International Business Reply
Service Competitive Contract 2
(MC2010-18), CP2010-21 and CP2010-
22) is added to the Competitive Product
List as a new product under Negotiated
Service Agreements, Inbound
International.

2. The Postal Service shall notify the
Commission of the effective dates of the
contract and update the Commission if
the termination date changes as
discussed in this order.

3. The Postal Service shall file any
modifications of price based on cost
increases or contingency price
provisions in these contracts with the
Commission as discussed in the body of
this order.

4. The Secretary shall arrange for the
publication of this order in the Federal
Register.

List of Subjects in 39 CFR Part 3020

Administrative practice and
procedure; Postal Service.

By the Commission.
Shoshana M. Grove,
Secretary.
m For the reasons discussed in the
preamble, the Postal Regulatory
Commission amends chapter III of title
39 of the Code of Federal Regulations as
follows:

PART 3020—PRODUCT LISTS

m 1. The authority citation for part 3020
continues to read as follows:
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Authority: Authority: 39 U.S.C. 503; 3622;
3631; 3642; 3682.

m 2. Revise Appendix A to Subpart A of
Part 3020-Mail Classification Schedule
to read as follows:

Appendix A to Subpart A of Part
3020—Mail Classification Schedule

Part A—Market Dominant Products
1000 Market Dominant Product List
First-Class Mail
Single-Piece Letters/Postcards
Bulk Letters/Postcards
Flats
Parcels
Outbound Single-Piece First-Class Mail
International
Inbound Single-Piece First-Class Mail
International
Standard Mail (Regular and Nonprofit)
High Density and Saturation Letters
High Density and Saturation Flats/Par-
cels
Carrier Route
Letters
Flats
Not Flat-Machinables (NFMs)/Parcels
Periodicals
Within County Periodicals
Outside County Periodicals
Package Services
Single-Piece Parcel Post
Inbound Surface Parcel Post (at UPU
rates)
Bound Printed Matter Flats
Bound Printed Matter Parcels
Media Mail/Library Mail
Special Services
Ancillary Services
International Ancillary Services
Address Management Services
Caller Service
Change-of-Address
thentication
Confirm
Customized Postage
International Reply Coupon Service
International Business Reply Mail
Service
Money Orders
Post Office Box Service
Negotiated Service Agreements
HSBC North America Holdings Inc. Ne-
gotiated Service Agreement
Bookspan Negotiated Service Agree-
ment
Bank of America Corporation Nego-
tiated Service Agreement
The Bradford Group Negotiated Service
Agreement
Inbound International
Canada Post—United States Postal
Service Contractual Bilateral
Agreement for Inbound Market
Dominant Services (MC2010-12
and R2010-2)
Market Dominant Product Descriptions
First-Class Mail
Single-Piece Letters/Postcards
Bulk Letters/Postcards
Flats
Parcels
Outbound Single-Piece First-Class Mail
International

Credit Card Au-

Inbound Single-Piece First-Class Mail
International
Standard Mail (Regular and Nonprofit)
High Density and Saturation Letters
High Density and Saturation Flats/Par-
cels
Carrier Route
Letters
Flats
Not Flat-Machinables (NFMs)/Parcels
Periodicals
Within County Periodicals
Outside County Periodicals
Package Services
Single-Piece Parcel Post
Inbound Surface Parcel Post (at UPU
rates)
Bound Printed Matter Flats
Bound Printed Matter Parcels
Media Mail/Library Mail
Special Services
Ancillary Services
Address Correction Service
Applications and Mailing Permits
Business Reply Mail
Bulk Parcel Return Service
Certified Mail
Certificate of Mailing
Collect on Delivery
Delivery Confirmation
Insurance
Merchandise Return Service
Parcel Airlift (PAL)
Registered Mail
Return Receipt
Return Receipt for Merchandise
Restricted Delivery
Shipper-Paid Forward
Signature Confirmation
Special Handling
Stamped Envelopes
Stamped Cards
Premium Stamped Stationery
Premium Stamped Cards
International Ancillary Services
International Certificate of Mailing
International Registered Mail
International Return Receipt
International Restricted Delivery
Address List Services
Caller Service

Change-of-Address Credit Card Au-

thentication
Confirm
International Reply Coupon Service
International Business Reply Mail
Service

Money Orders
Post Office Box Service
Negotiated Service Agreements
HSBC North America Holdings Inc. Ne-
gotiated Service Agreement
Bookspan Negotiated Service Agree-
ment
Bank of America Corporation Nego-
tiated Service Agreement
The Bradford Group Negotiated Service
Agreement
Part B—Competitive Products
2000 Competitive Product List
Express Mail
Express Mail

Outbound International  Expedited
Services

Inbound International Expedited Serv-
ices

Inbound International Expedited
Services 1 (CP2008-7)

Inbound International Expedited
Services 2 (MC2009-10 and
CP2009-12)

Inbound International Expedited
Services 3 (MC2010-13 and
CP2010-12)

Priority Mail
Priority Mail
Outbound Priority Mail International
Inbound Air Parcel Post (at non-UPU
rates)

Royal Mail Group Inbound Air
Parcel Post Agreement

Inbound Air Parcel Post (at UPU rates)

Parcel Select

Parcel Return Service

International
International Priority Airlift (IPA)
International Surface Airlift (ISAL)
International Direct Sacks—M—Bags
Global Customized Shipping Services
Inbound Surface Parcel Post (at non-

UPU rates)
Canada Post—United States Postal
Service Contractual Bilateral

Agreement for Inbound Competi-
tive Services (MC2010-14 and
CP2010-13—Inbound Surface
Parcel post at Non-UPU Rates
and Xpresspost-USA)
International Money Transfer Service—
Outbound
International Money Transfer Service—
Inbound
International Ancillary Services
Special Services
Address Enhancement Service
Greeting Cards and Stationery
Premium Forwarding Service
Shipping and Mailing Services
Negotiated Service Agreements
Domestic

Express Mail Contract 1 (MC2008—
5)

Express Mail Contract 2 (MC2009—
3 and CP2009-4)

Express Mail Contract 3 (MC2009-
15 and CP2009-21)

Express Mail Contract 4 (MC2009-
34 and CP2009-45)

Express Mail Contract 5 (MC2010—
5 and CP2010-5)

Express Mail Contract 6 (MC2010-
—6 and CP2010-6)

Express Mail Contract 7 (MC2010-
—7 and CP2010-7)

Express Mail Contract 8 (MC2010-
—16 and CP2010-16)

Express Mail & Priority Mail Con-
tract 1 (MC2009—-6 and CP2009—
7)

Express Mail & Priority Mail Con-
tract 2 (MC2009-12 and
CP2009-14)

Express Mail & Priority Mail Con-
tract 3 (MC2009-13 and
CP2009-17)

Express Mail & Priority Mail Con-
tract 4 (MC2009-17 and
CP2009-24)

Express Mail & Priority Mail Con-
tract 5 (MC2009-18 and
CP2009-25)



Federal Register/Vol. 75, No. 50/ Tuesday, March 16, 2010/Rules and Regulations

12449

Express Mail & Priority Mail Con-

tract 6 (MC2009-31 and
CP2009-42)

Express Mail & Priority Mail Con-
tract 7 (MC2009-32 and
CP2009-43)

Express Mail & Priority Mail Con-
tract 8 (MC2009-33 and
CP2009-44)

Parcel Select & Parcel Return Serv-
ice Contract 1 (MC2009-11 and
CP2009-13)

Parcel Select & Parcel Return Serv-
ice Contract 2 (MC2009-40 and
CP2009-61)

Parcel Return Service Contract 1
(MC2009-1 and CP2009-2)

Priority Mail Contract 1 (MC2008-
8 and CP2008-26)

Priority Mail Contract 2 (MC2009—
2 and CP2009-3)

Priority Mail Contract 3 (MC2009-
4 and CP2009-5)

Priority Mail Contract 4 (MC2009-
5 and CP2009-6)

Priority Mail Contract 5 (MC2009-
21 and CP2009-26)

Priority Mail Contract 6 (MC2009-
25 and CP2009-30)

Priority Mail Contract 7 (MC2009—
25 and CP2009-31)

Priority Mail Contract 8 (MC2009-
25 and CP2009-32)

Priority Mail Contract 9 (MC2009—
25 and CP2009-33)

Priority =~ Mail Contract 10
(MC2009-25 and CP2009-34)

Priority Mail Contract 11
(MC2009-27 and CP2009-37)

Priority Mail Contract 12
(MC2009-28 and CP2009-38)

Priority Mail Contract 13
(MC2009-29 and CP2009-39)

Priority =~ Mail  Contract 14
(MC2009-30 and CP2009-40)

Priority ~ Mail  Contract 15
(MC2009-35 and CP2009-54)

Priority ~ Mail  Contract 16
(MC2009-36 and CP2009-55)

Priority =~ Mail = Contract 17
(MC2009-37 and CP2009-56)

Priority =~ Mail  Contract 18
(MC2009-42 and CP2009-63)

Priority =~ Mail  Contract 19
(MC2010-1 and CP2010-1)

Priority =~ Mail  Contract 20
(MC2010-2 and CP2010-2)

Priority =~ Mail = Contract 21
(MC2010-3 and CP2010-3)

Priority ~ Mail = Contract 22
(MC2010—4 and CP2010-4)

Priority =~ Mail = Contract 23
(MC2010-9 and CP2010-9)

Priority ~ Mail  Contract 24
(MC2010-15 and CP2010-15)

Outbound International

Direct Entry Parcels Contracts
Direct Entry  Parcels 1
(MC2009-26 and CP2009-
36)

Global Direct Contracts (MC2009—
9, CP2009-10, and CP2009-11)
Global Direct Contracts 1
(MC2010-17 and CP2010-18)
Global Expedited Package Services

(GEPS) Contracts

GEPS 1 (CP2008-5, CP2008-
11, CP2008-12, CP2008-13,
CP2008-18, CP2008-19,
CP2008-20, CP2008-21,
CP2008-22, CP2008-23, and
CP2008-24)
Global Expedited Package
Services 2 (CP2009-50)
Global Plus Contracts
Global Plus 1 (CP2008-8,
CP2008-46 and CP2009-47)
Global Plus 2 (MC2008-7,
CP2008—48 and CP2008-49)
Inbound International
Inbound Direct Entry Contracts
with Foreign Postal Administra-
tions
Inbound Direct Entry Con-
tracts with Foreign Postal
Administrations (MC2008-6,
CP2008-14 and MC2008-15)
Inbound Direct Entry Con-
tracts with Foreign Postal
Administrations 1 (MC2008—
6 and CP2009-62)
International Business Reply Serv-
ice Competitive Contract 1
(MC2009-14 and CP2009-20)
International Business Reply Serv-
ice Competitive Contract 2
(MC2010-18, CP2010-21 and
CP2010-22)
Competitive Product Descriptions
Express Mail
Express Mail
Outbound International Expedited
Services
Inbound International
Services
Priority
Priority Mail
Outbound Priority Mail
national
Inbound Air Parcel Post
Parcel Select
Parcel Return Service
International
International Priority Airlift (IPA)
International Surface Airlift (ISAL)
International Direct Sacks—M-
Bags
Global Customized Shipping Serv-
ices
International Money Transfer Serv-
ice
Inbound Surface Parcel Post (at
non-UPU rates)
International Ancillary Services
International Certificate of Mailing
International Registered Mail
International Return Receipt
International Restricted Delivery
International Insurance
Negotiated Service Agreements
Domestic
Outbound International
Part C—Glossary of Terms and Condi-
tions [Reserved]
Part D—Country Price Lists for Inter-
national Mail [Reserved]

[FR Doc. 2010-5636 Filed 3—15-10; 8:45 am]
BILLING CODE 7710-FW-S

Expedited

Inter-

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2009-0804; FRL-9127-2]

Approval and Promulgation of Air
Quality Implementation Plans;
Delaware; Amendment to Electric
Generating Unit Multi-Pollutant
Regulation

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the State of Delaware. The
revision is an amendment to the Electric
Generating Unit Multi-Pollutant
Regulation of Delaware’s Administrative
Code, and it modifies the sulfur dioxide
(SO,) mass emissions limit associated
with Conectiv Edge Moor Unit 5
beginning in calendar year 2009. This
action is being taken under the Clean
Air Act (CAA or the Act).

DATES: Effective Date: This final rule is
effective on April 15, 2010.

ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R03-OAR-2009-0804. All
documents in the docket are listed in
the http://www.regulations.gov Web
site. Although listed in the electronic
docket, some information is not publicly
available, i.e., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
http://www.regulations.gov or in hard
copy for public inspection during
normal business hours at the Air
Protection Division, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the State submittal are
available at the Delaware Department of
Natural Resources and Environmental
Control, 89 Kings Highway, P.O. Box
1401, Dover, Delaware 19901.

FOR FURTHER INFORMATION CONTACT:
Irene Shandruk, (215) 814-2166, or by
e-mail at shandruk.irene@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Background

On January 5, 2010 (75 FR 2), EPA
published a notice of proposed
rulemaking (NPR) for the State of
Delaware. The NPR proposed approval
of Delaware’s SIP revision pertaining to
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Regulation No. 1146—Electric
Generating Unit (EGU) Multi-Pollutant
Regulation. The regulation was adopted
in order to impose lower emissions
limits of nitrogen oxides (NOx) and SO»
in order to help Delaware attain and
maintain the national ambient air
quality standards (NAAQS) for ozone
and fine particulate matter (PM,s), as
well as to assist Delaware in achieving
the emissions reductions needed to
support the State’s 8-hour ozone
reasonable further progress plan (RFP).
The formal SIP revision was submitted
by the Delaware Department of Natural
Resources and Environmental Control
(DNREC) November 16, 2006. No
comments were received on the NPR.

II. Summary of SIP Revision

On October 7, 2009, EPA received a
SIP revision to amend Regulation No.
1146. This SIP revision was the result of
a settlement agreement between
Conectiv Delmarva Generating, Inc. and
DNREC in December 2008. Conectiv had
filed an appeal challenging the
regulation for their Edge Moor 5 facility.
The emissions limit of 2,427 tons per
year limited the facility from operating
in extreme circumstances in the event
that failure at other production units
would require them to exceed that limit
in order to supply the needed
electricity. The limit of 4,600 tons per
year was determined to be an adequate
limit after an analysis of the facility’s
history of operation and the estimate of
future operations using the low sulfur
(0.5%) residual fuel to generate
electricity at the 446 megawatt oil-fired
steam generating unit. Currently, the
facility operates at a 10% capacity
factor. If so required, the new emissions
limit would allow the facility to operate
at a 45% capacity factor.

The Delaware Department of Natural
Resources and Environmental Control
requested that a revision to the State’s
SIP concerning an amendment, which
modifies the SO, mass emissions limit
associated with Conectiv Edge Moor
Unit 5, be approved.

II1. Final Action

Delaware has met the requirements
concerning an amendment to the
Electric Generating Unit Multi-Pollutant
Regulation of Delaware’s Administrative
Code, which modifies the SO, mass
emissions limit associated with
Conectiv Edge Moor Unit 5. The
purpose of this revision is to assist
Delaware in achieving the emissions
reductions needed to support the State’s
8-hour ozone RFP, and therefore, EPA is
approving it.

IV. Statutory and Executive Order
Reviews

A. General Requirements

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that

it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by May 17, 2010.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action
approving Delaware’s SIP revision
pertaining to an amendment to the
Electric Generating Unit Multi-Pollutant
Regulation of Delaware’s Administrative
Code, which modifies the SO, mass
emissions limit associated with
Conectiv Edge Moor Unit 5, may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Incorporation by

reference, Nitrogen dioxide, Ozone,
Particulate matter, and Sulfur oxides.

Dated: February 25, 2010.
W.C. Early,
Acting Regional Administrator, Region III.

m 40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
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Subpart I—Delaware

m 2.In §52.420, the table in paragraph
(c) is amended under Regulation No.

1146 by removing the entry for Table II
and adding the entry for Table 5-1 to
read as follows:

§52.420 Identification of plan.
* * * * *
(C) * *x %

EPA-APPROVED REGULATIONS IN THE DELAWARE SIP

State citation

Title/subject

State effective
date

EPA approval date

Additional explanation

* *

* * *

* *

Regulation No. 1146 Electric Generating Unit (EGU) Multi-Pollutant Regulation NO

* *

* * *

* *

Table 5-1 (Formerly Table II)

Annual SO, Mass Emissions

9/11/08 March 16, 2010 [Insert page

Modified emissions limit for

Limit. 10/10/09 number where the docu- Conectiv Edge Moor Unit 5.
ment begins].
* * * * *

[FR Doc. 2010-5581 Filed 3—-15-10; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 98
[EPA-HQ-OAR-2008-0508; FRL—9127-6]
RIN 2060-AQ15

Mandatory Reporting of Greenhouse
Gases: Minor Harmonizing Changes to
the General Provisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to amend the general provisions
for the Mandatory Greenhouse Gas
(GHG) Reporting Rule. The amendments
do not change the requirements of the
regulation for facilities and suppliers
covered by the 2009 final rule. Rather,
the amendments are minor changes to
the format of several sections of the
general provisions to accommodate the
addition of new subparts in the future
in a simple and clear manner. These
changes include updating the language
for the schedule for submitting reports
and calibrating equipment to recognize
that subparts that may be added in the
future would have later deadlines.
These revisions do not change the
requirements for subparts included in
the 2009 final rule.

DATES: This direct final rule is effective
May 17, 2010 without further notice,
unless EPA receives adverse comments
by April 15, 2010, or by April 30, 2010
if a public hearing is held (see below).

If we receive adverse comment, we will
publish a timely withdrawal in the
Federal Register informing the public
that this rule, or the relevant section of
this rule, will not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
OAR-2008-0508, by one of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.

e E-mail: a-and-r-Docket@epa.gov.

e Fax:(202) 566—1741.

e Mail: Environmental Protection
Agency, EPA Docket Center (EPA/DC),
Mailcode 6102T, Attention Docket ID
No. EPA-HQ-OAR-2008-0508, 1200
Pennsylvania Avenue, NW.,
Washington, DC 20460.

e Hand Delivery: EPA Docket Center,
Public Reading Room, EPA West
Building, Room 3334, 1301 Constitution
Avenue, NW., Washington, DC 20004.
Such deliveries are only accepted
during the Docket’s normal hours of
operation, and special arrangements
should be made for deliveries of boxed
information.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-OAR-2008—
0508. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be CBI or other information

whose disclosure is restricted by statute.

Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is

an “anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket, visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.
Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Air Docket, EPA/DC, EPA West,
Room B102, 1301 Constitution Ave.,
NW., Washington, DC. This Docket
Facility is open from 8:30 a.m. to 4:30
p.m., Monday through Friday, excluding
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legal holidays. The telephone number
for the Public Reading Room is (202)
566—1744, and the telephone number for
the Air Docket is (202) 566—1742.

FOR FURTHER INFORMATION CONTACT:
Carole Cook, Climate Change Division,
Office of Atmospheric Programs (MC—
6207]), Environmental Protection
Agency, 1200 Pennsylvania Ave., NW,
Washington, DC 20460; telephone
number: (202) 343—-9263; fax number:
(202) 343-2342; e-mail address:
GHGReportingRule@epa.gov.

SUPPLEMENTARY INFORMATION: EPA is
publishing this rule without prior
proposal because we view this as a
noncontroversial action and anticipate
no adverse comment. These
amendments simply reformat parts of
one section of subpart A and make other
harmonizing changes to allow
additional subparts to be added in the
future in a clear manner. These
revisions do not alter the requirements
for sources covered by the final rule.
Any additional subparts will be added
in separate rulemakings and are not
included in this rule. However, in the
“Proposed Rules” section of this Federal
Register, we are publishing a separate

document that will serve as the
proposed rule for these amendments if
adverse comments are received on this
direct final rule. If EPA receives adverse
comment on all or a distinct portion of
this direct final rule, we will publish a
timely withdrawal in the Federal
Register to inform the public that the
direct final rule or some portion of the
direct final rule will not take effect. EPA
will not consider a comment to be
adverse if a comment pertains to an
aspect of 40 CFR part 98 that is not
addressed in this direct final rule.

The rule provisions that are not
withdrawn will become effective on the
date set out above, notwithstanding
adverse comment on any other
provision, unless we determine that it
would not be appropriate to promulgate
those provisions due to their being
affected by the provision for which we
receive adverse comments. We would
address all public comments in any
subsequent final rule based on the
proposed rule. We will not institute a
second comment period on this action.
Any parties interested in commenting
on the specific changes being made in
this rule must do so at this time. For
further information about commenting

on this rule, see the ADDRESSES section
of this document.

Submitting CBI. Do not submit this
information to EPA through
www.regulations.gov or e-mail. Clearly
mark the part or all of the information
that you claim to be CBI. For CBI
information in a disk or CD ROM that
you mail to EPA, mark the outside of the
disk or CD ROM as CBI and then
identify electronically within the disk or
CD ROM the specific information that is
claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

Regulated Entities. The amendments
to the Mandatory Greenhouse Gas
Reporting Rule affect owners and
operators of fuel and chemicals
suppliers and direct emitters of GHGs
who are already subject to the rule.
Regulated categories and entities
include those listed in Table 1 of this
preamble:

TABLE 1—EXAMPLES OF AFFECTED ENTITIES BY CATEGORY

Category NAICS Examples of affected facilities
General Stationary Fuel Combustion | ........cccceveirieenen. Facilities operating boilers, process heaters, incinerators, turbines, and internal
Sources. combustion engines:
211 | Extractors of crude petroleum and natural gas.
321 | Manufacturers of lumber and wood products.
322 | Pulp and paper mills.
325 | Chemical manufacturers.
324 | Petroleum refineries, and manufacturers of coal products.
316, 326, 339 | Manufacturers of rubber and miscellaneous plastic products.
331 | Steel works, blast furnaces.
332 | Electroplating, plating, polishing, anodizing, and coloring.
336 | Manufacturers of motor vehicle parts and accessories.
221 | Electric, gas, and sanitary services.
622 | Health services.
611 | Educational services.
Electricity Generation ........c..cccccovveveeeene 221112 | Fossil-fuel fired electric generating units, including units owned by Federal and
municipal governments and units located in Indian Country.
Adipic Acid Production ...........cccoceeeennnen. 325199 | Adipic acid manufacturing facilities.
Aluminum Production ........c..cccoceenivrineene 331312 | Primary Aluminum production facilities.
Ammonia Manufacturing ...........ccceceeeee 325311 | Anhydrous and aqueous ammonia manufacturing facilities.
Cement Production .........cccceeevierieniennnns 327310 | Portland Cement manufacturing plants.
Ferroalloy Production ..........cccocevvriennins 331112 | Ferroalloys manufacturing facilities.
Glass Production ..........cccceeeveeiienennienens 327211 | Flat glass manufacturing facilities.
327213 | Glass container manufacturing facilities.
327212 | Other pressed and blown glass and glassware manufacturing facilities.
HCFC-22 Production and HFC-23 De- 325120 | Chlorodifluoromethane manufacturing facilities.
struction.
Hydrogen Production ... 325120 | Hydrogen manufacturing facilities.
Iron and Steel Production ...........ccccc..... 331111 | Integrated iron and steel mills, steel companies, sinter plants, blast furnaces,
basic oxygen process furnace shops.
Lead Production ..........cccoceeeeiiiniiicieennn. 331419 | Primary lead smelting and refining facilities.
331492 | Secondary lead smelting and refining facilities.
Lime Production ..........ccceveeiiiiiniciicennn. 327410 | Calcium oxide, calcium hydroxide, dolomitic hydrates manufacturing facilities.
Nitric Acid Production 325311 | Nitric acid manufacturing facilities.
Petrochemical Production ...........c.cccceeeee 32511 | Ethylene dichloride manufacturing facilities.
325199 | Acrylonitrile, ethylene oxide, methanol manufacturing facilities.
325110 | Ethylene manufacturing facilities.
325182 | Carbon black manufacturing facilities.
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TABLE 1—EXAMPLES OF AFFECTED ENTITIES BY CATEGORY—Continued

Category NAICS Examples of affected facilities
Petroleum Refineries .........cccccecinnennenne 324110 | Petroleum refineries.
Phosphoric Acid Production 325312 | Phosphoric acid manufacturing facilities.
Pulp and Paper Manufacturing ................ 322110 | Pulp mills.
322121 | Paper mills.
322130 | Paperboard mills.
Silicon Carbide Production ............cccceee.u. 327910 | Silicon carbide abrasives manufacturing facilities.
Soda Ash Manufacturing ..........cc.cceceeee 325181 | Alkalies and chlorine manufacturing facilities.
212391 | Soda ash, natural, mining and/or beneficiation.
Titanium Dioxide Production ................... 325188 | Titanium dioxide manufacturing facilities.
Zinc Production .........cccccevveeiinnieenieeenne 331419 | Primary zinc refining facilities.
331492 | Zinc dust reclaiming facilities, recovering from scrap and/or alloying purchased
metals.
Municipal Solid Waste Landfills 562212 | Solid waste landfills.
Manure Management ............ccoceeiieennen. 112111 | Beef cattle feedlots.
112120 | Dairy cattle and milk production facilities.
112210 | Hog and pig farms.
112310 | Chicken egg production facilities.
112330 | Turkey production.
112320 | Broilers and other meat type chicken production.
Suppliers of Coal Based Liquids Fuels ... 211111 | Coal liquefaction at mine sites.
Suppliers of Petroleum Products ............. 324110 | Petroleum refineries.
Suppliers of Natural Gas and NGLs ....... 221210 | Natural gas distribution facilities.
211112 | Natural gas liquid extraction facilities.
Suppliers of Industrial GHGs ................... 325120 | Industrial gas manufacturing facilities.
Suppliers of Carbon Dioxide (CO2) ........ 325120 | Industrial gas manufacturing facilities.

1EPA will not be implementing subpart JJ of the Mandatory GHG Reporting Rule using funds provided in its FY2010 appropriations due to a
Congressional restriction prohibiting the expenditure of funds for this purpose.

Table 1 of this preamble is not
intended to be exhaustive, but rather
provides a guide for readers regarding
facilities likely to be affected by this
action. Table 1 of this preamble lists the
types of facilities that EPA is now aware
could be potentially affected by this
action. Other types of facilities not
listed in the table could also be affected.
To determine whether your facility is
affected by this action, you should
carefully examine the applicability
criteria found in 40 CFR part 98, subpart
A, and other subparts as necessary. If
you have questions regarding the
applicability of this action to a
particular facility, consult the person
listed in the preceding FOR FURTHER
INFORMATION CONTACT section.

Public Hearing. EPA does not plan to
conduct a public hearing unless
requested. To request a hearing, please
contact the person listed in the
preceding FOR FURTHER INFORMATION
CONTACT section by March 23, 2010. If
requested, the public hearing will be
conducted on March 31, 2010 at 1310 L
St., NW., Washington, DC 20005 starting
at 9 a.m., local time. EPA will provide
further information about the hearing on
its webpage if a hearing is requested.

Outline. The information presented in
this preamble is organized as follows:

Table of Contents

I. Background of Final Rule
II. Overview of the Amendments
III. Rationale for the Amendments

IV. Economic Impacts of the Amendments
V. Statutory and Executive Order Reviews

I. Background of Final Rule

The Mandatory Greenhouse Gas
Reporting Rule, published on October
30, 2009 (74 FR 56260), requires
reporting by certain facilities that emit
GHGs and by suppliers of fuels and
industrial gases. Facilities and suppliers
that meet the applicability criteria in the
rule must comply with the general
provisions (subpart A) and any other
applicable subpart(s). Subpart A
specifies rule applicability and the
general monitoring, reporting,
recordkeeping, verification, schedule,
and calibration requirements that apply
to all facilities and suppliers that are
subject to the final rule. Some subparts
of the final rule address direct emitters,
who generally must report emissions
from general stationary fuel combustion
sources and any manufacturing
processes that are specified in the rule.
Other subparts address suppliers, who
must report quantities of fuel products
or industrial gases they supply into the
economy and the GHG emissions that
could ultimately be released when the
fuels they supply are combusted or the
industrial gases they supply are used
and released.

As specified in subpart A of the 2009
final rule, facilities and suppliers
covered by the 2009 rule must begin
monitoring emissions data on January 1,
2010, and the first reports are due to

EPA on March 31, 2011. EPA is
currently in the process of conducting
additional rulemaking actions that
would add subparts to the reporting
rule. If adopted, the new subparts would
require reporting of emissions by
additional source and supply categories.
Compliance with the requirements of
any new subparts would begin in future
calendar years (e.g., 2011) rather than
2010. Any comments about the actual
reporting date (e.g, March 31) for those
additional source categories should be
directed to those separate rulemaking.
We will not consider comments on the
reporting date as adverse comments in
this rulemaking. Today’s minor
revisions do not change the
requirements of the final rule, but rather
reformat the regulatory text to allow for
the addition of subparts in the future in
a simple and clear manner.

II. Overview of the Amendments

The direct final rule amendment
converts into a tabular format the lists
of source categories and supply
categories that are affected by the rule.
The lists, which currently are embedded
in three paragraphs of subpart A (40
CFR 98.2(a)), are being moved to three
new tables in subpart A. Each table also
indicates the applicable first reporting
year for each source and supply
category. For source and supply
categories included in the 2009 final
rule, the first reporting year remains
2010.
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As a concurrent harmonizing change,
all references to applicable subparts
(e.g., “subparts C through JJ”) are being
replaced by references to the
appropriate source or supply category
table. EPA is neither adding any new
source categories in this direct final rule
nor making any changes to the
applicability, schedule, or general
requirements for sources covered by the
2009 final rule. Any comments about
the applicability requirements reflected
in the final rule will not be considered
adverse comment in this rulemaking.
This rule is merely reformatting those
applicability requirements, not changing
them; therefore, they are not subject to
comment in this rule. For more
information about applicability, please
see the final GHG Mandatory Reporting
Rule (74 FR 56260) and corresponding
Response to Comment documents.

Finally, EPA is also amending 40 CFR
98.3 in order to recognize that the
compliance year for any new subparts
would be different than for subparts
covered by the 2009 final rule. Again,
these revisions would not change any
requirements for sources covered by the
2009 final rule. As stated above, the
actual schedule for complying with new
subparts is not a subject for this
rulemaking. Any comments about the
schedule for any new source categories
added should be directed to those
rulemakings. For more information
about the March 31, 2011 reporting date,
please see the final GHG Mandatory
Reporting Rule (74 FR 56260) and
corresponding Response to Comment
documents.

II1. Rationale for the Amendments

EPA is changing the framework of 40
CFR 98.2(a) to make it clear which
source categories are to be considered
for determining applicability and
reporting requirements for calendar year
2010, and which are to be considered
for future years if and when new
subparts are added to the rule. In 40
CFR 98.3, EPA is modifying references
to calendar year 2010 as being the sole
initial compliance year for all rule
requirements. The table format
improves clarity and facilitates the
addition of subparts that were not
included in the 2009 final rule. Tables
A-3 through A-5 replace the list of
source categories in 40 CFR 98.2(a)(1),
(a)(2), and (a)(4), respectively. Each
table lists the source categories subject
to the rule in calendar year 2010 and
also includes a place to list applicable
source categories in calendar year 2011
and future years.

If new source and supply source
categories are added to the rule, this
reformatting will simplify updates to the

applicability provisions of subpart A. If
new subparts are adopted, a new row
would simply be added to the
appropriate table for the appropriate
starting year. To carry these revisions
through the rest of the regulatory text,
the introductory text of 40 CFR
98.2(a)(2) and a few other paragraphs
throughout 40 CFR part 98, subpart A
that currently reference “subparts C
through JJ” or “subparts KK through PP”
are reworded to refer to the appropriate
tables. References to tables are an easy
way to clearly indicate which categories
are to be considered for determining the
applicability threshold and reporting
requirements for calendar years 2010,
2011, and future years, without having
to update the list citations throughout
the regulatory text every time a new
subpart is added to the rule.

We are also revising 40 CFR 98.3(b),
which establishes the schedule for
annual reporting. The text in 40 CFR
98.3(b)(1) and (b)(2) currently indicates
that existing facilities subject to the rule
must report emissions for calendar year
2010 by submitting an annual report no
later than March 31, 2011. The revisions
to 40 CFR 98.3(b) do not change the
2010 and 2011 dates for facilities and
suppliers covered by the 2009 final rule,
but provide that as new subparts are
added, they will have later compliance
years. Therefore, we are modifying the
text of 40 CFR 98.3(b) to allow reporting
to start in different years, as specified in
the new source category tables. Any
future rules adding subparts would
indicate the exact starting year for
reporting for that source category. This
direct final rule merely removes the
presumption that all categories, existing
and future, would report starting with
2010 emissions. Any comments about
the reporting schedule for any new
source categories should be made in
those separate rulemakings, rather than
here. We will not consider them adverse
comments for the purposes of this
rulemaking.

We also are removing and reserving
40 CFR 98.3(b)(1). This section is not
needed because the tables will indicate
the first reporting year for source
categories added to the rule and the
requirement for facilities to report in
each subsequent year is already
contained in 40 CFR 98.2(i).

We are also modifing the text of 40
CFR 98.3(i)(1) to allow facilities that
must report under any additional
subparts to conduct any intial
calibrations that are required by the
newly published subparts during the
first year that the subpart applies rather
than in the year 2010.

As discussed throughout this rule, we
are not changing any requirements for

facilities or suppliers covered by
subparts included in the 2009 final rule.
Rather, we are merely reformatting the
presentation of certain requirements,
and clarifying deadlines that may apply
to future subparts added in later
rulemakings. Thus, as indicated in the
concurrent proposal, we are not
requesting or entertaining comments on
decisions made in the 2009 final rule.
Comments received on issues resolved
in the 2009 final rule will not be
considered adverse comments on this
direct final rule because they are outside
the scope of the changes being made by
this rule.

IV. Economic Impacts of the
Amendments

The amendments do not introduce
any changes to the requirements of the
rule. Therefore, there are no economic
or cost impacts associated with this
direct final rule.

V. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

This action is not a “significant
regulatory action” under the terms of
Executive Order (EO) 12866 (58 FR
51735, October 4, 1993) and is therefore
not subject to review under the
Executive Order.

B. Paperwork Reduction Act

This action does not impose any new
information collection burden. The
amendments in this direct final rule
simply reformat parts of subpart A and
make other harmonizing changes to
allow additional subparts to be added
into the final rule in a clear manner.
This direct final rule does not change
any reporting requirements in the
general provisions. However, the Office
of Management and Budget (OMB) has
previously approved the information
collection requirements contained in the
existing subparts of 40 CFR part 98
under the provisions of the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq.
and has assigned OMB control number
2060-0629. The OMB control numbers
for EPA’s regulations in 40 CFR are
listed in 40 CFR part 9. Subparts that
will be added through separate
rulemakings will document the
respective information collection
requirements in their own ICR
documents.

C. Regulatory Flexibility Act (RFA)

The RFA generally requires an agency
to prepare a regulatory flexibility
analysis of any rule subject to notice
and comment rulemaking requirements
under the Administrative Procedure Act
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or any other statute unless the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.
Small entities include small businesses,
small organizations, and small
governmental jurisdictions.

For purposes of assessing the impacts
of this rule on small entities, small
entity is defined as: (1) A small business
as defined by the Small Business
Administration’s regulations at 13 CFR
121.201; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of this final rule on small
entities, I certify that this action will not
have a significant economic impact on
a substantial number of small entities.
The direct final rule simply reformats
parts of one section of subpart A and
makes other harmonizing changes to
allow additional subparts to be added
into the final rule in a clear manner. The
direct final rule does not itself add any
additional subparts or requirements.
The direct final rule will not impose any
new requirements on small entities.

D. Unfunded Mandates Reform Act
(UMRA)

This action contains no Federal
mandates under the provisions of Title
1I of the Unfunded Mandates Reform
Act of 1995 (UMRA), 2 U.S.C. 1531—
1538 for State, local, or tribal
governments or the private sector. The
action imposes no enforceable duty on
any State, local or tribal governments or
the private sector. Therefore, this action
is not subject to the requirements of
sections 202 or 205 of the UMRA. This
action is also not subject to the
requirements of section 203 of UMRA
because it contains no regulatory
requirements that might significantly or
uniquely affect small governments. The
amendments in this final rule reformat
parts of one section of Subpart A and
make other harmonizing changes to
allow additional subparts to be added
into the final rule in a clear manner.

E. Executive Order 13132: Federalism

EO 13132, entitled “Federalism” (64
FR 43255, August 10, 1999), requires
EPA to develop an accountable process
to ensure “meaningful and timely input
by State and local officials in the
development of regulatory policies that
have Federalism implications.” “Policies
that have Federalism implications” is

defined in the EO to include regulations
that have “substantial direct effects on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.”

This final rule does not have
Federalism implications. It will not
have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in EO
13132. However, for a more detailed
discussion about how the Mandatory
GHG Reporting Rule relates to existing
State programs, please see Section II of
the preamble to the final Mandatory
GHG Reporting Rule (74 FR 56266).

These amendments apply directly to
facilities that supply fuel or chemicals
that when used emit greenhouse gases
or facilities that directly emit
greenhouses gases. They do not apply to
governmental entities unless the
government entity owns a facility that
directly emits greenhouse gases above
threshold levels (such as a landfill or
large stationary combustion source), so
relatively few government facilities
would be affected. This regulation also
does not limit the power of States or
localities to collect GHG data and/or
regulate GHG emissions. Thus, EO
13132 does not apply to this final rule.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications, as specified in Executive
Order 13175 (65 FR 67249, November 9,
2000). The changes in this direct final
rule do not result in any changes to the
requirements of the 2009 rule. Thus,
Executive Order 13175 does not apply
to this action.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

This direct final rule is not subject to
EO 13045 (62 FR 19885, April 23, 1997)
because it is not economically
significant as defined in EO 12866, and
because the Agency does not believe the
environmental health or safety risks
addressed by this action present a
disproportionate risk to children. The
changes in this direct final rule do not
result in any changes to the
requirements applicable to facilities and
suppliers covered by the subparts
included in the 2009 final rule.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211 (66 FR 28355 (May 22,
2001)), because it is not a significant
regulatory action under Executive Order
12866.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), Public Law 104—
113, 12(d) (15 U.S.C. 272 note) directs
EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. NTTAA directs EPA to provide
Congress, through OMB, explanations
when the Agency decides not to use
available and applicable voluntary
consensus standards.

This action does not involve technical
standards. Therefore, EPA did not
consider the use of any voluntary
consensus standards.

J. Executive Order 12898: Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629,
February 16, 1994) establishes Federal
executive policy on environmental
justice. Its main provision directs
Federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA has determined that the direct
final amendments will not have
disproportionately high and adverse
human health or environmental effects
on minority or low-income populations
because the amendments do not affect
the level of protection provided to
human health or the environment. The
amendments do not affect the level of
protection provided to human health or
the environment because they simply
reformat parts of one section of subpart
A and make other harmonizing changes
to allow additional subparts to be added
into the final rule in a clear manner.
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K. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the U.S.
prior to publication of the rule in the
Federal Register. A major rule cannot
take effect until 60 days after it is
published in the Federal Register. This
action is not a “major rule” as defined
by 5 U.S.C. 804(2). This rule will be
effective May 17, 2010.

List of Subjects in 40 CFR Part 98

Environmental protection,
Administrative practice and procedure,
Greenhouse gases, Suppliers, Reporting
and recordkeeping requirements.

Dated: March 10, 2010.
Lisa P. Jackson,
Administrator.
m For the reasons stated in the preamble,

title 40, chapter I, of the Code of Federal
Regulations is amended as follows:

PART 98—[AMENDED]

m 1. The authority citation for part 98
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.

Subpart A—[Amended]

m 2. Section 98.1 is amended by revising
paragraph (b) to read as follows:

§98.1 Purpose and scope.
* * * * *

(b) Owners and operators of facilities
and suppliers that are subject to this
part must follow the requirements this
subpart and all applicable subparts of
this part. If a conflict exists between a
provision in subpart A and any other
applicable subpart, the requirements of
the applicable subpart shall take
precedence.

m 3. Section 98.2 is amended by revising
paragraphs (a)(1), (2), and (4) to read as
follows:

§98.2 Who must report?
(a) * *x %

(1) A facility that contains any source
category that is listed in Table A-3 of
this subpart in any calendar year
starting in 2010. For these facilities, the
annual GHG report must cover
stationary fuel combustion sources
(subpart C of this part), miscellaneous
use of carbonates (subpart U of this
part), and all applicable source
categories listed in Table A—3 and Table
A—4 of this subpart.

(2) A facility that contains any source
category that is listed in Table A-4 of
this subpart that emits 25,000 metric
tons CO-e or more per year in combined
emissions from stationary fuel
combustion units, miscellaneous uses of
carbonate, and all applicable source
categories that are listed in Table A-3
and Table A-4 of this subpart. For these
facilities, the annual GHG report must
cover stationary fuel combustion
sources (subpart C of this part),
miscellaneous use of carbonates
(subpart U of this part), and all
applicable source categories listed in
Table A-3 and Table A—4 of this
subpart.

* * * * *

(4) A supplier that is listed in Table
A-5 of this subpart. For these suppliers,
the annual GHG report must cover all
applicable products for which
calculation methodologies are provided
in the subparts listed in Table A-5 of
this subpart.

* * * * *

m 4. Section 98.3 is amended as follows:
m a. By revising paragraph (b)
introductory text.

m b. By removing and reserving
paragraph (b)(1).

m c. By revising paragraph (b)(2).
m d. By revising paragraph (c)(4)(i).
m e. By revising paragraph (c)(4)(ii).
m f. By revising paragraph (c)(4)(iii)
introductory text.

m g. By revising paragraph (i)(1).

§98.3 What are the general monitoring,
reporting, recordkeeping and verification
requirements of this part?

* * * * *

(b) Schedule. The annual GHG report
must be submitted no later than March
31 of each calendar year for GHG
emissions in the previous calendar year.
As an example, for a facility that is
subject to the rule in calendar year 2010,
the first report must be submitted on
March 31, 2011.

(1) [Reserved]

(2) For a new facility or supplier that
begins operation on or after January 1,

2010 and becomes subject to the rule in
the year that it becomes operational,
report emissions beginning with the first
operating month and ending on
December 31 of that year. Each
subsequent annual report must cover
emissions for the calendar year,
beginning on January 1 and ending on
December 31.

* * * * *

(C) I

(4) * *x %

(i) Annual emissions (excluding
biogenic CO>) aggregated for all GHG
from all applicable source categories
listed in Tables A-3 and Table A—4 of
this subpart and expressed in metric
tons of COe calculated using Equation
A-1 of this subpart.

(ii) Annual emissions of biogenic CO,
aggregated for all applicable source
categories in listed in Tables A-3 and
Table A—4 of this subpart.

(iii) Annual emissions from each
applicable source category listed in
Tables A—3 and Table A—4 of this
subpart, expressed in metric tons of
each GHG listed in paragraphs
(c)(4)(iii)(A) through (E) of this section.

(i) I

(1) Except as provided paragraphs
()(4) through (6) of this section, flow
meters and other devices (e.g., belt
scales) that measure data used to
calculate GHG emissions shall be
calibrated using the procedures
specified in this paragraph and each
relevant subpart of this part. All
measurement devices must be calibrated
according to the manufacturer’s
recommended procedures, an
appropriate industry consensus
standard, or a method specified in a
relevant subpart of this part. All
measurement devices shall be calibrated
to an accuracy of 5 percent. For facilities
and suppliers that are subject to this
part on January 1, 2010, the initial
calibration shall be conducted by April
1, 2010. For facilities and suppliers that
become subject to this part after April 1,
2010, the initial calibration shall be
conducted by the date that data
collection is required to begin.
Subsequent calibrations shall be
performed at the frequency specified in
each applicable subpart.

*

* * * *

m 5. Subpart A is amended by adding
Tables A-3, A—4, and A-5 to read as
follows:
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TABLE A-3 OF SUBPART A—SOURCE CATEGORY LIST FOR § 98.2(a)(1)

Source Categories ' Applicable in 2010 and Future Years

Electricity generation units that report CO, mass emissions year round through 40 CFR part 75 (subpart D).

Adipic acid production (subpart E).

Aluminum production (subpart F).

Ammonia manufacturing (subpart G).

Cement production (subpart H).

HCFC-22 production (subpart O).

HFC-23 destruction processes that are not collected with a HCFC—-22 production facility and that destroy more than 2.14 metric tons of HFC—
23 per year (subpart O).

Lime manufacturing (subpart S).

Nitric acid production (subpart V).

Petrochemical production (subpart X).

Petroleum refineries (subpart Y).

Phosphoric acid production (subpart Z).

Silicon carbide production (subpart BB).

Soda ash production (subpart CC).

Titanium dioxide production (subpart EE).

Municipal solid waste landfills that generate CH, in amounts equivalent to 25,000 metric tons CO.e or more per year, as determined according
to subpart HH of this part.

Manure management systems with combined CH, amd N,O emissions in amounts equivalent to 25,000 metric tons CO.e or more per year, as
determined according to subpart JJ of this part.

Additional Source Categories ' Applicable in 2011 and Future Years

Source Categories ' Applicable in 2010 and Future Years (reserved)

Source categories are defined in each applicable subpart.

TABLE A—4 OF SUBPART A—SOURCE CATEGORY LIST FOR § 98.2(a)(2)

Source Categories ' Applicable in 2010 and Future Years

Ferroalloy production (subpart K).

Glass production (subpart N).

Hydrogen production (subpart P).

Iron and steel production (subpart Q).

Lead production (subpart R).

Pulp and paper manufacturing (subpart AA).
Zinc production (subpart GG).

Additional Source Categories ' Applicable in 2011 and Future Years (Reserved)

Source categories aer defined in each applicable subpart.

TABLE A-5 OF SUBPART A—SUPPLIER CATEGORY LIST FOR § 98.2(a)(4)

Supplier Categories ' Applicable in 2010 and Future Years

Coal-to-liquids suppliers (subpart LL):

(A) All producers of coal-to-liquid products.

(B) Importers of an annual quantity of coal-to-liquid products that is equivalent to 25,000 metric tons CO.e or more.

(C) Exports of an annual quantity of coal-to-liquid products that is equivalent to 25,000 metric tons CO»e or more.
Petroleum product suppliers (subpart MM):

(A) All petroleum refineries that distill crude oil.

(B) Importers of an annual quantity of petroleum products that is equivalent to 25,000 metric tons CO,e or more.

(C) Exporters of an annual quantity of petroleum products that is equivalent to 25,000 metric tons CO,e or more.
Natural gas and natural gas liquids suppliers (subpart NN):

(A) All fractionators.

(B) All local natural gas distribution companies.

Supplier Categories ' Applicable in 2010 and Future Years

Industrial greenhouse gas suppliers (subpart OO):
(A) All producers of industrial greenhouse gases.
(B) Importers of industrial greenhouse gases with annual bulk imports of N»O, fluorinated GHG, and CO- that in combination are equivalent
to 25,000 metric tons CO,e or more.
(C) Exporters of industrial greenhouse gases with annual bulk exports of N,O, fluorinated GHG, and CO, that in combination are equivalent
to 25,000 metric tons CO,e or more.
Carbon dioxide suppliers (subpart PP):
(A) All producers of CO».
(B) Importers of CO, with annual bulk imports of N»O, fluorinated GHG, and CO, that in combination are equivalent to 25,000 metric tons
COze or more.
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TABLE A-5 OF SUBPART A—SUPPLIER CATEGORY LIST FOR §98.2(a)(4)—Continued

(C) Exporters of CO, with annual bulk exports of N,O, fluorinated GHG, and CO, that in combination are equivalent to 25,000 metric tons

CO,e or more.

Additional Supplier Categories Applicable ' in 2011 and Future Years (Reserved)

1 Suppliers are defined in each applicable subpart.

[FR Doc. 2010-5695 Filed 3—15-10; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 76
[MB Docket No. 07-51; FCC 10-35]

Exclusive Service Contracts for
Provision of Video Services in Multiple
Dwelling Units and Other Real Estate
Developments

AGENCY: Federal Communications
Commission.

ACTION: Final rule; policy statement.

SUMMARY: This document is the
Commission’s Second Report and Order
concerning video services in multiple
dwelling units (“MDUs”), which are
apartment and condominium buildings
and centrally managed residential real
estate developments. The Second Report
and Order resolves some issues the
Commission left undecided in its First
Report and Order, concerning two
practices called “bulk billing” and
“marketing exclusivity.” The Second
Report and Order concludes that bulk
billing and marketing exclusivity, at
present, create more benefits than harms
for MDU residents. The Commission
therefore allows both practices to
continue.

DATES: Effective April 15, 2010.

ADDRESSES: Federal Communications
Comimission, 445 12th Street, SW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT: For
additional information on this
proceeding, please contact John W.
Berresford, (202) 418-1886, or Holly
Saurer, (202) 418-7283, both of the
Policy Division, Media Bureau.
SUPPLEMENTARY INFORMATION: This is a
summary of the Federal
Communications Commission’s Second
Report and Order in MB Docket No. 07—
51, FCC 10-35, adopted March 1, 2010,
and released March 2, 2010. The full
text of this document is available for
public inspection and copying during
regular business hours in the FCC
Reference Center, Federal
Communications Commission, 445 12th
Street, SW., CY-A257, Washington, DC

20554. This document will also be
available via ECFS (http://www.fcc.gov/
cgb/ecfs/). (The document will be
available electronically in ASCII, Word
97, and/or Adobe Acrobat.) The
complete text may be purchased from
the Commission’s copy contractor, 445
12th Street, SW., Room CY-B402,
Washington, DC 20554. To request this
document in accessible formats
(computer diskettes, large print, audio
recording, and Braille), send an e-mail
to fcc504@fcc.gov or call the
Commission’s Consumer and
Governmental Affairs Bureau at (202)
418-0530 (voice), (202) 418-0432
(TTY).

Summary of the Second Report and
Order

1. The Second Report and Order is an
outgrowth of the Commission’s first
Report and Order in the same
proceeding, which was released on
October 31, 2007. Exclusive Service
Contracts for Provision of Video
Services in Multiple Dwelling Units &
Other Real Estate Developments, Report
& Order & Further Notice of Proposed
Rulemaking, 22 FCC Recd 20235 (2007),
affirmed, National Cable &
Telecommun. Ass’n v. FCC, 567 F.3d
659 (DC Cir. 2009). The first Report and
Order prohibited certain multichannel
video programming distributors
(“MVPDs,” specifically cable operators
and common carriers) from engaging in
so-called “building exclusivity” with
MDUs—arrangements whereby only one
such MVPD was allowed to provide
MVPD service in an MDU. The first
Report and Order ended with a Further
Notice of Proposed Rulemaking that
raised issues about the similar practices
of bulk billing and marketing
exclusivity. The Second Report and
Order resolves those issues.!

I. Background

2. Much of the history of this
proceeding, definitions of key terms,
factual descriptions of MDUs and their

1The Second Report and Order does not resolve
another issue raised in the Further Notice of
Proposed Rulemaking, which is whether the First
Report and Order’s ban of building exclusivity
should be expanded to apply to MVPDs other than
cable operators and common carriers, specifically
DBS service providers and so-called “private cable
operators.” That issue will be resolved in a future
decision.

residents, and descriptions of pertinent
statutes (especially 47 U.S.C. 548(b)) are
set forth in the Federal Register
description of the first Report and
Order, 73 FR 1080-01 (Jan. 7, 2008).
Bulk billing is an arrangement in which
one MVPD provides video service to
every resident of an MDU, usually at a
significant discount from the retail rate
that each resident would pay if he or
she contracted with the MVPD
individually. Marketing exclusivity is a
practice by which an MDU owner grants
one MVPD certain specific marketing
advantages on an exclusive basis (such
as the exclusive right to have its brand
on the MDU’s Web page and to market
its services in common areas). The
issues resolved in the Second Report
and Order were whether to allow any
kind of MVPD to engage in bulk billing
or marketing exclusivity.

3. In response to the Further Notice of
Proposed Rulemaking, the Commission
received filings from major cable
operators, their trade association, and
incumbent common carriers (also called
local exchange carriers or “LECs”), the
two major Direct Broadcast Satellite
(“DBS”) providers (DIRECTV and DISH
Network), nine private cable operators
(“PCOs”), PCOs’ national trade
association, their financiers, operators of
new wire- or fiber-based systems that do
not use public rights of way,
approximately 20 real estate interests
(MDU developers, builders, owners, and
managers and their trade associations
and consultants), several individual
homeowners’ associations and
educational institutions that subscribe
to PCOs’ services, municipal
governments, the National Governors
Association, and hundreds of individual
consumers.

II. Discussion
A. Bulk Billing Arrangements

1. Use of Bulk Billing Arrangements

4. In a typical bulk billing
arrangement, the MDU building
subscribes to the MVPD provider’s
service, agreeing to pay the MVPD a
monthly fee. The MVPD provider then
connects its service to every unit in the
MDU. The MVPD typically bills its fee
every month to the MDU building,
which factors each unit’s pro rata charge
into the unit’s rent, condominium fee,
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or homeowners’ association dues. The
MDU building owner must pay the
monthly fee to the MVPD provider.

5. Bulk billing arrangements vary in
duration and grounds for termination.
They may or may not be coupled with
some form of explicit exclusivity, where
allowed under our rules.2 They usually
provide each MDU with the chosen
MVPD’s Basic or Expanded Basic video
service, and sometimes also with voice,
Internet access, and/or alarm service. In
most bulk billing arrangements, the
MDU'’s residents receive a significant
discount from the bulk billing MVPD’s
standard retail rate. Residents may also
purchase additional services, such as
premium channels, directly from the
MVPD provider at the regular retail rate.
The record indicates that bulk billing
arrangements occur in a significant
number of MDUs, but not in most.

6. It appears that one of the factors
that makes bulk billing at discounted
rates practical for the bulk billing MVPD
is that it authorizes uninterrupted
service to every residential unit in the
MDU building or suburban
development. The MVPD provider is
spared the significant expenses of
selling to each resident, making credit
checks and collecting deposits,
managing bad debt and theft of service,
and frequently sending personnel and
vehicles to the building to place and
remove boxes and turn service on and
off in different units.

7. A bulk billing agreement does not
prevent MDU residents from obtaining
services from another MVPD, assuming
that another has wired or will wire the
MDU, if necessary. Some residents may
also place satellite dishes on their
premises, depending on the physical
configuration of their units.3 Any such
residents, however, must pay for both
the bulk billing MVPD and the services
of the other MVPD.

8. As already noted, bulk billing does
not physically or legally prevent a
second MVPD from providing service to
an MDU resident and does not prevent
such an MVPD from wiring an MDU for
its service, subject to the permission of
the MDU owner. The arrangement may
deter a second MVPD in some cases,
however, because it limits the entrant’s
patronage to residents in the MDU who
are willing to pay for the services of two
MVPDs or who simply insist on
receiving the services of the second
MVPD for the characteristics of that

2 Any such building exclusivity, if executed by a
cable operator or common carrier, is prohibited by
the First Report and Order.

3The Commission’s Over-the-Air Reception
Devices rules, 47 CFR 1.4000, permit MDU
residents to place DBS receiving antennas on their
premises under some circumstances.

service (e.g., high-speed broadband for a
home business).

2. Benefits and Harms of Bulk Billing
Arrangements

9. The chief benefits that bulk billing
brings to MDU residents in most cases
are lower prices, packages of
programming tailored to the particular
interests and needs of the MDU’s
residents, and avoidance of the
inconvenience of establishing or
disconnecting MVPD service. The chief
harms that bulk billing causes to MDU
residents are that it may discourage a
second MVPD from entering an MDU
and, even if it does not, MDU residents
who want service from the second
MVPD must pay for two MVPD services.
After weighing these considerations
carefully and examining current
marketplace conditions, we conclude
that the benefits of bulk billing are
greater than its harms in the majority of
cases. Accordingly, we will not prohibit
bulk billing at this time.

10. Benefits of Bulk Billing
Arrangements. PCOs and some new
cable operators claim that bulk billing is
essential to their health or survival, that
bulk billing is necessary if they are to
secure financing, continue to grow, and
deploy broadband in MDUs. PCOs in
particular state that, if their existing
bulk billing arrangements were
invalidated, they would be
automatically in default of many loan
agreements, endangering their existing
businesses and making future financing
for expansion very difficult. They fear
that without bulk billing many of them
will go out of business and the few
survivors will find it difficult to expand.
This harm to them, they emphasize, will
harm consumers, because consumers
will lose the benefits of competition,
choice, and innovation (including
broadband deployment) that bulk billing
MVPDs can bring to MDU residents.

11. MVPDs, real estate interests, and
some consumers also claim that bulk
billing is satisfactory to most MDU
residents and is even a major attraction
to some MDU residents. They point out
that bulk billing enables lower income
tenants to avoid cable rate increases (if
it provides for steady prices for several
years); these tenants also avoid high
deposits and the limitations imposed by
their own imperfect credit histories. In
these ways, bulk billing can make
MVPD services available to some MDU
residents who otherwise would not be
able to afford them. Real estate interests
and some others defend bulk billing, as
they do building and marketing
exclusivity, as a “bargaining chip” that
they can give to a favored MVPD in

exchange for the MVPD’s paying to wire
their buildings.

12. Bulk billing’s supporters claim
that it is often awarded to the “best”
MVPD in the area and is sometimes
coupled with enforceable standards
ensuring that the bulk billing MVPD
establishes prices for its services below
its ordinary retail rates (and below those
charged by new entrants), keeps those
prices steady in contrast to major
MVPDs’ periodically raising rates,
provides high quality service, tailors its
set of channels and programs to fit the
MDU residents’ particular interests, and
continually improves its offerings with
new technology. Discounts of 30% from
the bulk billing MVPD’s retail rates are
common, and can be as high as 75%.
Century of Boca Raton Umbrella
Association, for example, describes a
community where bulk billed MDU
residents pay $28 monthly for basic
cable and the neighboring incumbent
cable operator charges $48, or 70%
more, for its basic service; and Camden
Property Trust states that each of its
bulk billed MDU residents, in addition
to enjoying a significant discount from
the retail rates charged by competing
MVPDs, also saves up to $200 on
deposits and service establishment fees.
Bulk billers’ low prices for video
services enable them to charge low
prices for the “triple play” (a combined
offering of voice service, video service,
and Internet access). The low prices are
made possible, MVPDs and real estate
interests say, by the savings in their
costs that bulk billing makes possible.
They argue that prices for the vast
majority of MDU residents subject to
bulk billing will rise if bulk billing ends.

13. In addition to lower-than-retail
rates, supporters of bulk billing state
that it often makes possible specialized
services for MDU residents. The
Independent Multifamily
Communications Council lists security
channels, closed circuit monitoring,
community channels (that have
educated residents about, among other
matters, the recent conversion of
broadcast television to digital-only
transmission), WiFi, and free broadband
access in MDUs’ common areas; the
National Association of Home Builders
mentions free cable service provided to
club houses, recreation areas, and
meeting rooms in MDUs; and Verizon
mentions “concierge service with a
dedicated customer service
representative from the video service
provider.”

14. Commenters defending bulk
billing also state that, by sparing
individual MDU residents the decision
about their MVPD service provider, they
avoid placing an unwanted burden on
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the residents who are satisfied with the
bulk billing MVPD. These residents are
spared costs and inconveniences they
would incur—the time to decide among
competing MVPDs, the cost of deposits,
the taking of a vacation day to let the
installer in, and charges for installation
and the establishment and
disconnection of service. These savings
are particularly important to lower
income households and persons who
are transient and value freedom from
the inconvenience of establishing and
terminating service repeatedly.

15. Supporters of bulk billing also
emphasize that, unlike building
exclusivity, bulk billing does not
prevent a second or third MVPD from
entering and wiring an MDU building or
an MDU resident from subscribing to
that MVPD’s service. One bulk billing
cable operator estimates that DBS has a
30% market share in its MDU,
approximately DBS’s national average.
They also claim that residents of MDU
buildings that have bulk billing chose to
live there and should not be heard to
complain and seek to deprive the
majority of residents who are satisfied
with it.

16. Defenders of bulk billing
emphasize how competitive the
residential real estate market is. They
characterize MVPD service as just
another amenity of an MDU building
that the owner can provide, such as a
swimming pool, a fitness center, or valet
services; with those amenities, some
benefit from them, some do not, but all
pay for them whether the assessment is
itemized or not.

17. Harms of Bulk Billing
Arrangements. Opponents of bulk
billing claim that bulk billing
arrangements reduce a second MVPD’s
incentive to wire a building for its
services (including broadband) and
frustrate the ability of residents of an
MDU to receive the service of the
second MVPD they want (by forcing
such residents to pay for two MVPDs’
services). They argue that bulk billing
saddles MDU residents with a de facto
exclusive provider with no incentive to
offer or maintain pricing and
programming at market levels. Some
MDU residents subject to bulk billing
arrangements object strongly to being
forced to pay twice if they want to
obtain service from an MVPD other than
the bulk billing one. The need to pay
twice in order to receive the preferred
service falls especially heavily on
persons with limited incomes.

18. Individual commenters have
brought to our attention instances—
suburban real estate developments of
owned homes, not rentals—in which
they allege that bulk billing

arrangements have been entered into not
by MDU residents or their elected
representatives (e.g., homeowners
associations or “HOAs”), but by builders
and developers of the developments.
These commenters claim that
developers make bulk billing
arrangements with MVPDs in which
they have financial interests or from
which they receive a stream of revenue.
There are allegations that some of these
“sweetheart” arrangements last long
periods, up to 75 years in one case; that
the arrangements were entered into
before any association of actual
homeowners came into existence and
cannot be nullified by the actual
homeowners; and that the bulk billing
MVPD is held to no performance
standards, installs inferior facilities,
charges high prices, and fails to
innovate by deploying the triple play.
One City government in Florida
(Weston) states that most of their
residents are subject to some of these
practices.

3. Conclusion

19. The Commission concludes that
the benefits of bulk billing outweigh its
harms. A key consideration is that bulk
billing, unlike building exclusivity, does
not hinder significantly the entry into
an MDU by a second MVPD and does
not prevent consumers from choosing
the new entrant. Indeed, many
commenters indicate that second MVPD
providers wire MDUs for video service
even in the presence of bulk billing
arrangements and that many consumers
choose to subscribe to those second
video services. Especially significant is
that that Verizon, which more than any
other commenter in the earlier
proceedings argued that building
exclusivity clauses deterred competition
and other pro-consumer effects, makes
no claim in its filings herein that bulk
billing hinders significantly or, as a
practical matter, prevents it from
introducing its service into MDUs. Bulk
billing, accordingly, does not have
nearly the harmful entry-barring or
-hindering effect on consumers that
exists in the case of building
exclusivity.

20. The incidents of consumers being
subjected either to prices that they
believed were not discounted or to
inferior service under certain bulk
billing deals are troublesome. Based on
a review of the record, however, they
appear to be few, isolated, and atypical
of bulk billing as a whole. And even in
some of these cases, a second video
provider is present in the MDU and
large numbers of residents subscribe to
its video service. Also, nearly all of
these cases involve owner premises

such as condominiums or suburban
developments rather than rental
properties. A significant number of
states have statutes that, if certain
requirements are satisfied, may provide
some relief to such homeowners by
allowing them, once they have taken
control of an HOA from the developer,
to void contracts that the developer has
entered into. Two of these states are
Florida and Virginia, in which reside
most of the MDU residents who have
filed comments in this proceeding
objecting to bulk billing. We note that
legal action is not the only possible
relief for MDU residents subject to bulk
billed service that they find
unsatisfactory. Most of the consumers’
complaints in this proceeding came
from a particular MDU where the video
service provider being complained of
was effectively replaced by another
cable operator.

21. Finally, it would be a disservice
to the public interest if, in order to
benefit a few residents, the Commission
prohibited bulk billing, because so
doing would result in higher MVPD
service charges for the vast majority of
MDU residents who are content with
such arrangements. Based on the
evidence in the record before us, we
choose not to take action that would
raise prices for most MDU residents
who are subject to bulk billing.
Accordingly, we will allow bulk billing
by all MVPDs to continue because,
under current marketplace conditions, it
is clear that it has significant pro-
consumer effects.* The Commission
may re-examine the issue if marketplace
conditions change.

B. Exclusive Marketing Arrangements

1. Use of Exclusive Marketing
Arrangements

22. We define an exclusive marketing
arrangement as an arrangement between
an MDU owner and an MVPD, in a
written agreement or in practice, that
gives the MVPD, usually in exchange for
some consideration, the exclusive right
to certain means of marketing its service
to residents in the MDU. Typically, this
includes advertising in the MDU'’s
common areas, placement of the
MVPD’s brand on the MDU building’s
web page, placement of the MVPD’s
brochures in “welcome packs” for new

4We also decline to create a system in which we
would adjudicate specific bulk billing
arrangements. As the Commission stated in the first
Report and Order about such proposals for MDU
exclusivity clauses, such adjudications—each
potentially involving individual measurements of
prices, quality and quantity of channels,
competition, the MDU’s characteristics, and other
matters—are essentially local issues that would be
difficult to deal with on a Commission level.
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residents, sponsoring events on the
premises of the MDU, and slipping
brochures under residents’ doors.

23. The comments indicate that
marketing exclusivity arrangements
occur in a significant number of MDUs,
but not in most of them. It appears that
all types of MVPDs use marketing
exclusivity; one industry association
states that such arrangements are more
common in real estate developments
than multi-tenant structures. The typical
marketing exclusivity arrangement lasts
for a few years. Some MVPDs and real
estate interests make widespread use of
marketing exclusivity. No MVPD,
however, claims that marketing
exclusivity is necessary for its entry into
an MDU or its financial survival, or that
any MVPD has failed to enter an MDU
or gone out of business because another
MVPD had a marketing exclusivity
arrangement.

2. Benefits and Harms of Exclusive
Marketing Arrangements

24. The record clearly shows that
marketing exclusivity arrangements
have some modest beneficial effects for
consumers and no significantly harmful
ones. The balance of these
considerations favors allowing the
continued use of marketing exclusivity
arrangements.

25. Benefits of Exclusive Marketing
Arrangements. Proponents of marketing
exclusivity arrangements state that the
arrangements provide readily accessible
information to MDU residents about an
MVPD provider and allow their
residents to make more informed
decisions. In exchange for receiving
marketing exclusivity, an MVPD
provider may afford the MDU and its
residents lower rates and other benefits.
The added revenue stream that can
result from marketing exclusivity may
also help the MDU owner or MVPD
provider obtain financing to fund the
expensive wiring of an MDU building.
Marketing exclusivity does not
explicitly or in practical effect bar, or
significantly hinder, other MVPD
providers from wiring an MDU or
prevent any residents from choosing
another MVPD if they do not want
service from the provider that has the
exclusive marketing arrangement. Real
estate interests, in defense of marketing
exclusivity arrangements, make the
same “bargaining chip” point they made
in favor of building exclusivity and bulk
billing, namely that marketing
exclusivity is something they can give to
an MVPD in exchange for which the
MVPD may pay a greater share of the
wiring costs or may agree to provide
better service, thus benefiting MDU
residents.

26. Finally, one PCO that concentrates
on smaller markets in which it is a new
entrant, states that exclusive marketing
arrangements are an especially valuable
means of advertising for small new
entrants who cannot afford high-priced
mass media advertising that large
incumbent cable operators and LECs
regularly use. In the same vein, Verizon
states that such one-building-at-a-time
arrangements help a new entrant to
overcome the greater name recognition
of the entrenched incumbent cable
operator.

27. Harms of Exclusive Marketing
Arrangements. Lafayette Utilities
System, Marco Island Cable, and the
City of Reedsburg, Wisconsin, claim that
marketing exclusivity arrangements
make it difficult or costly for
competitors other than the one with
marketing exclusivity to communicate
with MDU residents and hurt MDU
residents by making it more difficult for
them to find out about the other
competitors. None of these commenters
cites any instance where marketing
exclusivity has, in practical effect,
excluded or hindered a competitor from
entering an MDU. Residents may still
subscribe to the other MVPDs’ services,
and MVPDs are still able to reach
residents through many other channels
such as television, mail, newspapers,
billboards, and sponsorship of public
events.

3. Conclusion

28. The record does not support
prohibiting or regulating exclusive
marketing arrangements in order to
protect competition or consumers.
Although marketing exclusivity confers
an advantage on the MVPD in whose
favor the arrangement runs, it appears to
be a slight one and there is no
indication that it prevents or
significantly hinders other MVPDs from
providing video services in MDUs with
such arrangements. Neither does
marketing exclusivity prevent or
significantly hinder other MVPDs from
reaching MDU residents via television,
radio, and other media; deter MDU
residents from subscribing to other
MVPDs’ services; slow the evolution of
competing wireless technologies; raise
prices to consumers; or, by unfair
methods, acts, or practices, have the
purpose or effect of hindering
significantly or preventing other MVPDs
from providing programming to
consumers, especially programming
ordinarily found on broadcast and cable
video systems.

29. On the other hand, marketing
exclusivity appears to have the
efficiencies listed above, the benefits of
which appear to flow through to MDU

residents. The balance of consumer
harms and benefits for marketing
exclusivity is thus significantly pro-
consumer. Accordingly, we find that the
record does not support a prohibition or
any limitation on marketing exclusivity
arrangements in MDUs.

C. Petition of Shenandoah
Telecommunications Company

30. An affiliate of Shenandoah
Telecommunications Company
(“Shentel”) is a common carrier in some
areas and, in other areas, is a PCO
(through an affiliate named Shentel
Converged). Shentel petitioned for
clarification or reconsideration of the
first Report and Order, seeking a ruling
that that decision’s prohibition of MDU
building exclusivity clauses does not
apply to the PCO operations of Shentel
Converged. The Commission denies the
petition on the grounds that the express
language of Section 628(j) of the
Communications Act, 47 U.S.C. 548(j),
requires that the prohibition apply to all
common carriers and their affiliates that
provide video service, including the
PCO operations of Shentel Converged.

31. Shentel also asked the
Commission to forbear, under Section
10 of the Act, 47 U.S.C. 160, from
applying the prohibition of MDU
building exclusivity to Shentel
Converged. The Commission declines
that forbearance on the grounds that
Shentel has not satisfied the
requirements for forbearance set forth in
Section 10. Shentel may submit another,
fully supported, request for forbearance
in the future.

D. Miscellaneous

32. The Second Report and Order also
denies other requests that amounted to
unsupported petitions for
reconsideration of the first Report and
Order and to petitions to address
extraneous matters.

II1. Procedural Matters

A. Paperwork Reduction Act Analysis

33. The Second Report and Order
does not contain new or modified
information collection requirements
subject to the paperwork Reduction Act
of 1995 (PRA), Public Law 104-13. In
addition, therefore, it does not contain
any new or modified “information
collection burdens for small business
concerns with fewer than 25
employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4).

B. Regulatory Flexibility Act

34. Because the Second Report and
Order neither promulgates nor adopts
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any new or revised rules or regulations
that affect small businesses, it is not
necessary to write a Final Regulatory
Flexibility Analysis for it.

C. Congressional Review Act

35. The Commission will not send a
copy of this Second Report and Order
pursuant to the Congressional Review
Act, see 5 U.S.C. 801(a)(1)(A), because
the Second Report and Order adopts no
rules of any kind.

D. Additional Information

36. For additional information on this
proceeding, please contact John W.
Berresford, (202) 418—-1886, or Holly
Saurer, (202) 418-7283, both of the
Policy Division, Media Bureau.

IV. Ordering Clauses

37. Accordingly, it is ordered that,
pursuant to the authority contained in
Sections 1, 2 (a), 4(i) 157 nt., 201(b),
303(r),307-10, 335(a), 601(4, 6), and
628(b, c) of the Communications Act of
1934, as amended; 47 U.S.C. 151, 152(a),
154(i), 157 nt., 201(b), 303(r), 307-10,
335(a), 521(4, 6), and 548(b, c), this
Second Report and Order is adopted.

38. It is further ordered that, pursuant
to the authority contained in Section 10
of the Communications Act of 1934, as
amended, 47 U.S.C. 160, the Petition for
Clarification, or, in the Alternative,
Reconsideration filed by Shenandoah
Telecommunications Company
concerning 47 CFR 76.2000 is denied
without prejudice to its submission of a
petition for forbearance pursuant to 47
U.S.C. 160.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 2010-5718 Filed 3—15—10; 8:45 am|]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 080521698—9067-02]
RIN 0648-XU84

Fisheries of the Northeastern United
States; Northeast Multispecies
Fishery; Removal of Gear Restriction
for the U.S./Canada Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; removal of gear
restrictions.

SUMMARY: This action removes
temporary gear restrictions in both the
Eastern and Western U.S./Canada Areas
for limited access Northeast (NE)
multispecies vessels fishing on a NE
multispecies Category A day-at-sea
(DAS) for the remainder of the 2009
fishing year (FY) (i.e., through April 30,
2010). This action is authorized by the
regulations implementing Amendment
13 to the NE Multispecies Fishery
Management Plan (FMP) to optimize the
harvest of transboundary stocks of
Georges Bank (GB) yellowtail flounder,
haddock, and cod under the authority of
the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act).

DATES: Removal of the temporary gear
restriction in the Western U.S./Canada
Area is effective March 11, 2010,
through April 30, 2010.

Removal of the temporary gear
restriction in the Eastern U.S./Canada
Area is effective April 13, 2010, through
April 30, 2010.

FOR FURTHER INFORMATION CONTACT:
Douglas Potts, Fishery Policy Analyst,
(978) 281-6341, fax (978) 281-9135.
SUPPLEMENTARY INFORMATION:
Regulations governing fishing activity in
the U.S./Canada Management Area are
found at § 648.85. These regulations
authorize vessels issued a valid limited
access NE multispecies permit and
fishing under a NE multispecies DAS to
fish in the Eastern U.S./Canada Area
under specific conditions. The Eastern
U.S./Canada Area GB cod TAC for FY
2009 was specified at 527 mt, and the
TAC for the entire U.S./Canada
Management Area for GB yellowtail
flounder was specified at 1,617 mt, by
the 2009 interim final rule (72 FR
25709). The regulations at
§648.85(a)(3)(iv) authorize the
Administrator, Northeast Region, NMFS
(Regional Administrator) to modify gear
requirements, modify or close access to
the area, modify trip limits, or modify
the total number of trips into the U.S./
Canada Management Area, to prevent
over-harvesting or to facilitate achieving
the U.S./Canada Management Area
TAGs.

Pursuant to § 648.85(a)(3)(iv)(E), once
the available TAC for GB yellowtail
flounder is projected to be caught, the
Regional Administrator is required to
close the Eastern U.S./Canada Area to
all NE multispecies DAS vessels and
prohibit retention of yellowtail flounder
in the Western U.S./Canada Area for the
remainder of the fishing year.

Based upon Vessel Monitoring System
(VMS) reports and other available
information, the catch of GB yellowtail
flounder was at 81 percent of the FY

2009 TAC as of March 5, 2010, and was
projected to not be fully harvested by
April 30, 2010, potentially resulting in
the under-harvest of the available TAC
for GB yellowtail flounder during FY
2009. Based on this information, the
Regional Administrator is removing the
current temporary prohibition on the
use of trawl gear, other than the
haddock separator trawl and the Ruhle
trawl, as specified at § 648.85(a)(3)(ix)
and § 648.85 (b)(10)(iv)(J)(3),
respectively, by any limited access NE
multispecies vessel fishing in the
Western U.S./Canada Area south of 41°
40’ N. lat. Therefore, effective March 11,
2010, through April 30, 2010, unless
modified by a subsequent action, a NE
multispecies vessel fishing under a
Category A DAS may fish with any legal
trawl gear throughout the Western U.S./
Canada Area.

In addition, as of March 5, 2010, the
catch of Eastern GB cod was 72 percent
of the FY 2009 TAC and was projected
to not be fully harvested by April 30,
2010. Projected catch rates indicate that
lifting the current prohibition on the use
of flounder trawl gear in the Eastern
U.S./Canada Area on April 13, 2010,
will allow vessels to harvest the Eastern
GB cod TAC without exceeding it.
Based on this information, the Regional
Administrator is removing the
temporary prohibition on the use of
flounder trawl gear in the Eastern U.S./
Canada Area effective April 13, 2010.
Therefore, effective April 13, 2010,
through April 30, 2010, unless modified
by a subsequent action, a NE
multispecies vessel fishing with trawl
gear under a Category A DAS in the
Eastern U.S./Canada Area may fish with
any one of the gears specified for this
area at § 648.85(a)(3)(ix), i.e., a flounder
trawl, haddock separator trawl, or a
Ruhle trawl.

Classification

This action is authorized by 50 CFR
part 648 and is exempt from review
under Executive Order 12866.

Pursuant to 5 U.S.C. 553(b)(B) and
(d)(3), there is good cause to waive prior
notice and opportunity for public
comment, as well as the delayed
effectiveness for this action, because
notice, comment, and a delayed
effectiveness would be impracticable
and contrary to the public interest. The
regulations under § 648.85(a)(3)(iv)
grant the Regional Administrator the
authority to modify gear requirements to
prevent over-harvesting or under-
harvesting the TAC allocation. Because
of the time necessary to provide for
prior notice and opportunity for public
comment, NMFS would be prevented
from taking immediate action to remove
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gear restrictions in the U.S./Canada
Management Area. Such a delay would
allow the current slow catch rates of GB
yellowtail flounder and Eastern GB cod
to continue and could result in under-
harvest of the GB yellowtail flounder
and Eastern GB cod TACs. Thus,
delayed implementation could
undermine the conservation objectives
of the FMP and the Magnuson-Stevens
Act. Under-harvesting of the GB
yellowtail TAC would result in
increased negative economic impacts to
the industry and social impacts beyond
those analyzed for Amendment 13 as
the full potential revenue from the
fishery would not be realized.

The rate of harvest of the Eastern GB
cod, Eastern GB haddock, and GB
yellowtail flounder TACs in the U.S./
Canada Management Area are updated
weekly on the internet at http://
www.nero.noaa.gov. Accordingly, the
public is able to obtain information that
would provide at least some advanced
notice of a potential action to provide
additional opportunities to the NE
multispecies industry to fully harvest
the TAC for any species during FY 2009.
Further, the Regional Administrator’s
authority to modify gear requirements in
the U.S./Canada Management Area to
help ensure that the shared U.S./Canada
stocks of fish are harvested, but not
exceeded, was considered and open to
public comment during the
development of Amendment 13 and
Framework Adjustment 42. Therefore,
any negative effect the waiving of public
comment and delayed effectiveness may
have on the public is mitigated by these
factors.

Authority: 16 U.S.C. 1801 et seq.

Dated: March 11, 2010.
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-5720 Filed 3—11-10; 4:15 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 0810141351-9087-02]
RIN 0648-XV21

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Cod by
Catcher Vessels Using Trawl Gear in
the Bering Sea and Aleutian Islands
Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting directed
fishing for Pacific cod by catcher vessels
using trawl gear in the Bering Sea and
Aleutian Islands management area
(BSAI). This action is necessary to
prevent exceeding the A season
allowance of the 2010 Pacific cod
allowable catch (TAC) specified for
catcher vessels using trawl gear in the
BSAL

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), March 12, 2010, though
1200 hrs, A.Lt., April 1, 2010.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586—7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Bering Sea
and Aleutian Islands Management Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The A season allowance of the 2010
Pacific cod TAC allocated to catcher
vessels using trawl gear in the BSAI is
24,647 metric tons (mt) as established
by the final 2009 and 2010 harvest
specifications for groundfish in the
BSAI (74 FR 7359, February 17, 2009)
and inseason adjustment (74 FR 68717,
December 29, 2009).

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS, has determined that the A

season allowance of the 2010 Pacific
cod TAC allocated to catcher vessels
using trawl gear in the BSAI will soon
be reached. Therefore, the Regional
Administrator is establishing a directed
fishing allowance of 24,497 mt, and is
setting aside the remaining 150 mt as
bycatch to support other anticipated
groundfish fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting
directed fishing for Pacific cod by
catcher vessels using trawl gear in the
BSAL

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of Pacific cod by
catcher vessels using trawl gear in the
BSAI NMFS was unable to publish a
notice providing time for public
comment because the most recent,
relevant data only became available as
of March 10, 2010.

The AA also finds good cause to
waive the 30—day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: March 10, 2010.
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-5693 Filed 3—11-10; 4:15 pm]
BILLING CODE 3510-22-S
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0228; Directorate
Identifier 2009—-NM-252—-AD]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Corporation Model MD-11 and
MD-11F Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Model MD—-11 and MD-11F airplanes.
This proposed AD would require a one-
time inspection to detect damage of the
wire assemblies of the tail tank fuel
system, a wiring change, and corrective
actions if necessary. This proposed AD
results from fuel system reviews
conducted by the manufacturer. We are
proposing this AD to detect and correct
a potential of ignition sources inside
fuel tanks, which, in combination with
flammable vapors, could result in a fuel
tank fire or explosion, and consequent
loss of the airplane.

DATES: We must receive comments on
this proposed AD by April 30, 2010.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, 3855
Lakewood Boulevard, MC D800-0019,
Long Beach, California 90846—0001;
telephone 206-544-5000, extension 2;
fax 206-766-5683; e-mail
dse.boecom@boeing.com; Internet
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227-
1221 or 425-227-1152.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: Serj
Harutunian, Aerospace Engineer,
Propulsion Branch, ANM-140L, FAA,
Los Angeles Aircraft Certification
Office, 3960 Paramount Boulevard,
Lakewood, California 90712—4137;
telephone (562) 627-5254; fax (562)
627-5210.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2010-0228; Directorate Identifier
2009-NM-252—AD"” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any

personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The FAA has examined the
underlying safety issues involved in fuel
tank explosions on several large
transport airplanes, including the
adequacy of existing regulations, the
service history of airplanes subject to
those regulations, and existing
maintenance practices for fuel tank
systems. As a result of those findings,
we issued a regulation titled “Transport
Airplane Fuel Tank System Design
Review, Flammability Reduction and
Maintenance and Inspection
Requirements” (66 FR 23086, May 7,
2001). In addition to new airworthiness
standards for transport airplanes and
new maintenance requirements, this
rule included Special Federal Aviation
Regulation No. 88 (“SFAR 88,”
Amendment 21-78, and subsequent
Amendments 21-82 and 21-83).

Among other actions, SFAR 88
requires certain type design (i.e., type
certificate (TC) and supplemental type
certificate (STC)) holders to substantiate
that their fuel tank systems can prevent
ignition sources in the fuel tanks. This
requirement applies to type design
holders for large turbine-powered
transport airplanes and for subsequent
modifications to those airplanes. It
requires them to perform design reviews
and to develop design changes and
maintenance procedures if their designs
do not meet the new fuel tank safety
standards. As explained in the preamble
to the rule, we intended to adopt
airworthiness directives to mandate any
changes found necessary to address
unsafe conditions identified as a result
of these reviews.

In evaluating these design reviews, we
have established four criteria intended
to define the unsafe conditions
associated with fuel tank systems that
require corrective actions. The
percentage of operating time during
which fuel tanks are exposed to
flammable conditions is one of these
criteria. The other three criteria address
the failure types under evaluation:
Single failures, single failures in
combination with a latent condition(s),
and in-service failure experience. For all
four criteria, the evaluations included
consideration of previous actions taken
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that may mitigate the need for further
action.

We have determined that the actions
identified in this AD are necessary to
reduce the potential of ignition sources
inside fuel tanks, which, in combination
with flammable fuel vapors, could result
in fuel tank explosions and consequent
loss of the airplane.

An investigation conducted by the
airplane manufacturer has revealed that
wire assemblies of the tail tank fuel
system that are routed together and are
in close proximity to the upper surface
of the tail tank are a potential ignition
source if wire damage occurs. Also,
during normal maintenance, wire
damage may be caused when
maintenance personnel working in the
tail tank area inadvertently step on the

wire assemblies. These conditions, if
not corrected, could result in burn-
through on the upper surface of the tail
tank, which could result in a fuel tank
explosion, and consequent loss of the
airplane.

Relevant Service Information

We have reviewed Boeing Alert
Service Bulletin MD11-28A124, dated
June 17, 2009. The service bulletin
describes procedures for doing a general
visual inspection of the wire assembly
installation of the tail tank fuel system
to detect damage of the wire assembly,
changing the wiring, and doing
corrective actions. Corrective actions
include repairing or replacing damaged
wire assemblies.

TABLE—ESTIMATED COSTS

FAA’s Determination and Requirements
of This Proposed AD

We are proposing this AD because we
evaluated all relevant information and
determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design. This proposed AD would
require accomplishing the actions
specified in the service information
described previously.

Costs of Compliance

We estimate that this proposed AD
would affect 110 airplanes of U.S.
registry. The following table provides
the estimated costs for U.S. operators to
comply with this proposed AD.

Number of
Action Work hours Average labor Parts Cost per product U.S.-registered Fleet cost
rate per hour :
airplanes
Inspection .............. 3 [ $85 | None ......ccccuveenee. B85 e, 110 e, $9,350.
Wiring Change ...... Upto 16 ..ccooenneeee 85 | $11,536 ....ccccvvvenee Up to $12,896 ....... Up to 110 .............. Up to $1,418,560.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866,

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
2. The FAA amends § 39.13 by adding
the following new AD:

McDonnell Douglas Corporation: Docket No.
FAA-2010-0228; Directorate Identifier
2009-NM-252—-AD.

Comments Due Date

(a) We must receive comments by April 30,
2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to McDonnell Douglas
Corporation Model MD-11 and MD-11F
airplanes, certificated in any category, as

identified in Boeing Alert Service Bulletin
MD11-28A124, dated June 17, 2009.

Subject

(d) Air Transport Association (ATA) of
America Code 28: Fuel.

Unsafe Condition

(e) This AD results from fuel system
reviews conducted by the manufacturer. The
Federal Aviation Administration is issuing
this AD to detect and correct a potential of
ignition sources inside fuel tanks, which, in
combination with flammable vapors, could
result in a fuel tank fire or explosion, and
consequent loss of the airplane.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Action

(g) Within 60 months after the effective
date of this AD, perform a general visual
inspection to detect damage of wire
assemblies of the tail tank fuel system, in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
MD11-28A124, dated June 17, 2009.
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(1) If no damage is found, before further
flight do the wiring change, in accordance
with the Accomplishment Instructions of
Boeing Alert Service Bulletin MD11-28A124,
dated June 17, 2009.

(2) If damage is found, before further flight
repair or replace the wire assemblies, and do
the wiring changes, as applicable, in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
MD11-28A124, dated June 17, 2009.

Alternative Methods of Compliance
(AMOCs)

(h)(1) The Manager, Los Angeles Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGCs for this AD, if
requested using the procedures found in 14
CFR 39.19. Send information to ATTN: Serj
Harutunian, Aerospace Engineer, Propulsion
Branch, ANM-140L, FAA, Los Angeles
Aircraft Certification Office, 3960 Paramount
Boulevard, Lakewood, California 90712—
4137; telephone (562) 627-5254; fax (562)
627-5210.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

Issued in Renton, Washington, on March 9,
2010.
Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2010-5667 Filed 3—15—10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0260; Directorate
Identifier 2010-CE-015-AD]

RIN 2120-AA64

Airworthiness Directives; GROB-
WERKE (Type Certificate Previously
Held by BURKHART GROB Luft- und
Raumfahrt) Models G115C, G115D and
G115D2 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above. This proposed
AD results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of

another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as: The manufacturer has
received a report of a failed canopy
jettison test, during a regular
maintenance check. The investigation
revealed that a cable shroud of the
jettison system protruded the canopy
structure, which probably caused the
malfunction. Inability to jettison the
canopy in flight would prevent
evacuation of the aeroplane in case of
need.

The proposed AD would require
actions that are intended to address the
unsafe condition described in the MCAL

DATES: We must receive comments on
this proposed AD by April 30, 2010.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 am. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone (800) 647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Gregory Davison, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4130; fax: (816) 329—4090.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2010-0260; Directorate Identifier

2010-CE-015—-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued AD No. 2009—
0279, dated December 23, 2009 (referred
to after this as “the MCAI”), to correct
an unsafe condition for the specified
products. The MCALI states:

The manufacturer has received a report of
a failed canopy jettison test, during a regular
maintenance check. The investigation
revealed that a cable shroud of the jettison
system protruded the canopy structure,
which probably caused the malfunction.
Inability to jettison the canopy in flight
would prevent evacuation of the aeroplane in
case of need.

For the reason stated above, this AD
mandates an additional one time canopy
jettison test and repair if necessary.

You may obtain further information by
examining the MCAI in the AD docket.

Relevant Service Information

Grob Aircraft AG has issued Service
Bulletin No. MSB1078-164, dated July
21, 2009. The actions described in this
service information are intended to
correct the unsafe condition identified
in the MCAL

FAA’s Determination and Requirements
of the Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with this State of
Design Authority, they have notified us
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This Proposed AD
and the MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
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general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a NOTE within the
proposed AD.

Costs of Compliance

We estimate that this proposed AD
will affect 3 products of U.S. registry.
We also estimate that it would take
about 2 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour.

Based on these figures, we estimate
the cost of the proposed AD on U.S.
operators to be $510 or $170 per
product.

In addition, we estimate that any
necessary follow-on actions would take
about 3 work-hours and require parts
costing $68, for a cost of $323 per
product. We have no way of
determining the number of products
that may need these actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on

the relationship between the national
Government and the States, or on the

distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

GROB-WERKE (Type Certificate Previously
Held by BURKHART GROB Luft- und
Raumfahrt): Docket No. FAA-2010-
0260; Directorate Identifier 2010-CE—
015—-AD.

Comments Due Date
(a) We must receive comments by April 30,
2010.
Affected ADs
(b) None.
Applicability
(c) This AD applies to Models G115G,

G115D, and G115D2 airplanes, all serial
numbers, certificated in any category.

Subject

(d) Air Transport Association of America
(ATA) Code 52: Doors.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

The manufacturer has received a report of
a failed canopy jettison test, during a regular
maintenance check. The investigation
revealed that a cable shroud of the jettison
system protruded the canopy structure,
which probably caused the malfunction.

Inability to jettison the canopy in flight
would prevent evacuation of the aeroplane in
case of need.

For the reason stated above, this AD
mandates an additional one-time canopy
jettison test and repair if necessary.

Actions and Compliance

(f) Unless already done, do the following
actions in accordance with Grob Aircraft AG
Service Bulletin No. MSB1078-164, dated
July 21, 2009:

(1) Before the next aerobatic flight after the
effective date of this AD, do a canopy jettison
test.

(2) If the canopy jettison fails the test
required in paragraph (f)(1) of this AD, before
further aerobatic flight:

(i) Contact Grob Aircraft AG, Customer
Service, 86874 Tussenhausen-Mattsies,
Germany, telephone: + 49 (0) 8268—998—105;
fax: + 49 (0) 8268—998—200; e-mail:
productsupport@grob-aircraft.com, for an
FAA-approved repair scheme and
incorporate the repair scheme; or

(ii) Replace the canopy handle.

(3) Within 7 days after doing the canopy
jettison test required in paragraph (f)(1) of
this AD or within 7 days after the effective
date of this AD, whichever occurs later,
submit a report of the test results using
Appendix 1 of Grob Aircraft AG Service
Bulletin No. MSB1078-164, dated July 21,
2009, to Grob Aircraft AG at the address
specified in paragraph (f)(2)(i) of this AD.

FAA AD Differences

NOTE: This AD differs from the MCAI and/
or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Greg Davison, Aerospace Engineer,
FAA, Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4130; fax: (816) 329—
4090. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.
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Related Information

(h) Refer to MCAI European Aviation
Safety Agency (EASA) AD No. 2009-0279,
dated December 23, 2009; and Grob Aircraft
AG Service Bulletin No. MSB1078-164,
dated July 21, 2009, for related information.

Issued in Kansas City, Missouri, on March
8, 2010.
Sandra J. Campbell,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-5627 Filed 3—-15-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2010-0261; Directorate
Identifier 2010—-CE-008-AD]

RIN 2120-AA64

Airworthiness Directives; Quartz
Mountain Aerospace, Inc. Model 11E
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for all
Quartz Mountain Aerospace, Inc. Model
11E airplanes. This proposed AD would
require you to clean and lubricate the
aileron pushrod bearings. This proposed
AD results from reports of the aileron
control stick force increasing and of the
controls being very noisy. We are
proposing this AD to detect and correct
insufficient lubrication and residual
metallic paint particles in the pushrod
end ball joints, which could result in
difficulty actuating aileron controls
sometime during flight after takeoff.
This condition could lead to difficulty
controlling the airplane in flight.
DATES: We must receive comments on
this proposed AD by April 30, 2010.
ADDRESSES: Use one of the following
addresses to comment on this proposed
AD:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

Quartz Mountain Aerospace, Inc. is in
liquidation. For service/or continued
airworthiness information identified in
this proposed AD, contact Manager, Fort
Worth Aircraft Certification Office,
FAA, ATTN: Garry D. Sills, Aerospace
Engineer, Rotorcraft Directorate—
Airplane Certification Office, ASW-150,
2601 Meacham Blvd., Fort Worth, Texas
76193; telephone: (817) 222-5154;
facsimile: (817) 222-5960.

FOR FURTHER INFORMATION CONTACT:
Garry D. Sills, Aerospace Engineer,
Rotorcraft Directorate—Airplane
Certification Office, ASW-150, 2601
Meacham Blvd., Fort Worth, Texas
76193; telephone: (817) 222—-5154;
fax: (817) 222—-5960.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under the
ADDRESSES section. Include the docket
number, “FAA—-2010-0261; Directorate
Identifier 2010—-CE—008—-AD” at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the proposed AD. We will consider all
comments received by the closing date
and may amend the proposed AD in
light of those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
concerning this proposed AD.

Discussion

We have received reports of the
aileron control stick force increasing

and of the controls being very noisy on
Quartz Mountain Aerospace, Inc. Model
11E airplanes. This condition may not
be detectable before takeoff. In one
actual instance, the condition occurred
during flight. The stick force increased
after preflight inspection and after
takeoff. The airplane was operated by a
student pilot, who had trouble flying the
airplane when this occurred, and the
certified flight instructor (CFI) had to
take control and land the airplane.
Lubricating the rod end removed the
condition.

Inspection revealed the left and right
aileron push rod forward ends at the
bellcrank were dry due to no
lubrication.

Further examination of the pushrod
end ball joint hardware by the
manufacturer found that the ball joint
surfaces were additionally contaminated
with specks of metallic paint as well as
not being lubricated. A review of
manufacturer build procedures found
airplane painting with the rod ends
exposed. Production procedures were
changed to prevent further
contamination.

This condition, if not corrected, could
lead to difficulty controlling the
airplane in flight.

Relevant Service Information

We have reviewed Quartz Mountain
Aerospace Service Bulletin No. SB 09—
02, dated May 5, 2009.

The service information describes
procedures for cleaning and lubricating
the aileron pushrod bearings.

FAA’s Determination and Requirements
of the Proposed AD

We are proposing this AD because we
evaluated all information and
determined the unsafe condition
described previously is likely to exist or
develop on other products of the same
type design. This proposed AD would
require you to clean and lubricate the
aileron pushrod bearings.

Costs of Compliance

We estimate that this proposed AD
would affect 12 airplanes in the U.S.
registry.

We estimate the following costs to do
the proposed cleaning and lubrication:

Total cost on
Labor cost Parts cost TOt:ilr Cgsntepe" S
P operators
1 WOrk-hour X $85 Per NOUN = $85 .....c.cciiiieiecieie et e st e tesneeeenn $10 $95 $1,140
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Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

Examining the AD Docket

You may examine the AD docket that
contains the proposed AD, the
regulatory evaluation, any comments
received, and other information on the
Internet at http://www.regulations.gov;
or in person at the Docket Management
Facility between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
(800) 647—-5527) is located at the street
address stated in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

Quartz Mountain Aerospace, Inc.: Docket
No. FAA-2010-0261; Directorate
Identifier 2010-CE-008—AD.

Comments Due Date

(a) We must receive comments on this
airworthiness directive (AD) action by April
30, 2010.

Affected ADs
(b) None.
Applicability
(c) This AD applies to Model 11E

airplanes, all serial numbers, that are
certificated in any category.

Subject

(d) Air Transport Association of America
(ATA) Code 27: Flight Controls.

Unsafe Condition

(e) This AD results from reports of the
aileron control stick force increasing and of
the controls being very noisy. We are issuing
this AD to detect and correct insufficient
lubrication and residual metallic paint
particles in the rod end ball joints, which
could result in difficulty actuating aileron
controls sometime during flight after takeoff.
This failure could lead to difficulty
controlling the airplane in flight.

Compliance

(f) To address this problem, you must do
the following, unless already done:

Actions

Compliance

Procedures

(1) Clean and lubricate the aileron pushrod
bearings.
(2) Lubricate the aileron pushrod bearings

With the next 10 hours time-in-service (TIS)
after the effective date of this AD.

Within 50 hours TIS after the cleaning and lu-
brication required by paragraph (f)(1) of this
AD. Thereafter, repetitively at intervals not
to exceed 50 hours TIS.

Follow Quartz Mountain Aerospace Service
Bulletin No. SB 09-02, dated May 5, 2009.
Follow Quartz Mountain Aerospace Service
Bulletin No. SB 09-02, dated May 5, 2009.

Special Flight Permit

(g) Under 14 CFR part 39.23, a special
flight is not permitted for this AD.

Alternative Methods of Compliance
(AMOCs)

(h) The Manager, Fort Worth Aircraft
Certification Office, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Garry D. Sills,
Aerospace Engineer, Rotorcraft Directorate—
Airplane Certification Office, ASW-150,
2601 Meacham Blvd., Fort Worth, Texas
76193; telephone: (817) 222-5154; facsimile:
(817) 222-5960. Before using any approved
AMOC on any airplane to which the AMOC

applies, notify your appropriate principal
inspector (PI) in the FAA Flight Standards
District Office (FSDO), or lacking a PI, your
local FSDO.

Related Information

(i) Quartz Mountain Aerospace, Inc. is in
liquidation. To get copies of the service/
continued airworthiness information
referenced in this AD, contact Manager, Fort
Worth Aircraft Certification Office, FAA,
ATTN: Garry D. Sills, Aerospace Engineer,
Rotorcraft Directorate—Airplane Certification
Office, ASW-150, 2601 Meacham Blvd., Fort
Worth, Texas 76193; telephone: (817) 222—
5154; fax: (817) 222-5960. To view the AD
docket, go to U.S. Department of
Transportation, Docket Operations, M—-30,

West Building Ground Floor, Room W12—
140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, or on the Internet at
http://www.regulations.gov.

Issued in Kansas City, Missouri, on March
9, 2010.
Sandra J. Campbell,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 2010-5631 Filed 3—15—10; 8:45 am]

BILLING CODE 4910-13-P
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FEDERAL TRADE COMMISSION
16 CFR Part 306

Automotive Fuel Ratings, Certification
and Posting

AGENCY: Federal Trade Commission
(“FTC” or “Commission”).

ACTION: Notice of proposed rulemaking,
request for comments.

SUMMARY: The FTC proposes to amend
its Rule for Automotive Fuel Ratings,
Certification and Posting (“Fuel Rating
Rule” or “Rule”) by adopting rating,
certification, and labeling requirements
for certain ethanol fuels, revising the
labeling requirements for fuels with at
least 70 percent ethanol, allowing the
use of an alternative octane rating
method, and making certain other
miscellaneous Rule revisions, based on
comments received as part of its
periodic regulatory review of the Rule.
The proposed amendments are intended
to further the Rule’s goal of helping
purchasers identify the correct fuel for
their vehicles.

DATES: Comments on the proposed
information requests must be received
on or before May 21, 2010.

ADDRESSES: Interested parties are
invited to submit written comments
electronically or in paper form by
following the instructions in the
SUPPLEMENTARY INFORMATION section
below. Comments in electronic form
should be submitted by using the
following weblink: (https://
public.commentworks.com/ftc/
fuelratingreview) (and following the
instructions on the web-based form).
Comments filed in paper form should be
mailed or delivered to the following
address: Federal Trade Commission,
Office of the Secretary, Room H-135
(Annex M), 600 Pennsylvania Avenue,
N.W., Washington, D.C. 20580, in the
manner detailed in the SUPPLEMENTARY
INFORMATION section below.

FOR FURTHER INFORMATION CONTACT:
Matthew Wilshire, (202) 326-2976,
Attorney, Division of Enforcement,
Bureau of Consumer Protection, Federal
Trade Commission, 600 Pennsylvania
Avenue, N.W., Washington, D.C. 20580.
SUPPLEMENTARY INFORMATION:

I. Introduction

In March 2009, as part of a systematic
review of the FTC’s rules and guides,
the Commission solicited comment on
the Fuel Rating Rule, including
comments on the economic impact of,
and continuing need for, the Rule; the
benefits of the Rule to purchasers of
automotive fuels; the burdens the Rule
places on firms subject to its

requirements; and any modifications to
increase the Rule’s benefits or reduce its
burdens. Commenters generally
supported the Rule but recommended
various amendments. Specifically, many
comments supported amending the Rule
to provide specific rating, certification,
and labeling requirements for fuels with
more than 10 percent and less than 70
percent ethanol,? and to allow octane
rating through the On-Line Direct
Comparison Technique (“On-Line
Method”) specified in ASTM
International (“ASTM”) Standard D2885.
In addition, some commenters
recommended altering the Rule’s
requirements for biodiesel, biomass-
based diesel, and blends thereof
(collectively, “biodiesel fuels”).2

As explained below, the Commission
agrees that the Rule should provide
explicit requirements for ethanol fuels
that contain more than 10 percent
ethanol and less than 70 percent ethanol
(hereinafter, “Mid-Level Ethanol
blends”). Furthermore, the Commission
proposes amending the Rule to require
that fuels with at least 70 percent
ethanol have labels with disclosures
more consistent with those in the
proposed Mid-Level Ethanol blend
labels. In addition, the Commission
proposes allowing the On-Line Method
because it produces the same fuel rating
as methods currently prescribed in the
Rule. However, the Commission does
not propose amending the Rule’s
biodiesel fuel provisions because they
already appropriately carry out the
biodiesel labeling mandate of the Energy
Independence and Security Act of 2007
(“EISA”) while minimizing the burden
to covered entities.

This notice of proposed rulemaking
responds to comments and announces
proposed amendments to the Rule.
Specifically, it provides background on

1The Fuel Rating Rule already provides
requirements for ethanol fuels of at least 70 percent
concentration, including E85. That fuel generally
contains 85 percent ethanol mixed with 15 percent
gasoline. 16 CFR 306.0(i)(2)(ii). The U.S.
Department of Energy (“DOE”), however, allows
retailers to reduce the ethanol component of E85 to
as little as 70 percent by volume to allow proper
starting and performance in colder climates. See
(http://www.afdc.energy.gov/afdc/ethanol/
e85 _specs.html). Other ethanol blends currently
qualify as alternative fuels under the Rule. See 16
CFR 306.0(i)(2) (providing that alternative fuels are
“not limited to” those explicitly listed in the Rule).
The Rule does not provide any specific
requirements for those fuel blends. However,
covered entities must generally rate alternative fuels
by “the commonly used name of the fuel ... [and
the] minimum percentage ... of the principal
component of the fuel.” 16 CFR 306.0(j)(2). In
addition, retailers must label these fuels “consistent
with” that rating. 16 GFR 306.10(d).

2For further background on biodiesel fuels, see
the Commission’s announcement of amendments
expanding the Fuel Rating Rule to cover those fuels.
73 FR 40154 (Jul. 11, 2008).

the Fuel Rating Rule, a discussion of the
comments submitted, and the
Commission’s response to those
comments with a detailed description of
the proposed amendments.

II. Background

The Commission first promulgated
the Fuel Rating Rule, 16 CFR Part 306,
(then titled the “Octane Certification
and Posting Rule”) in 1979 in
accordance with the Petroleum
Marketing Practices Act (“PMPA”), 15
U.S.C. 2801 et seq.? The Rule originally
only applied to gasoline. In 1993, in
response to amendments to PMPA, the
Commission expanded the Rule to cover
liquid alternative fuels.# In 2008, the
Commission again amended the Rule to
incorporate the specific labeling
requirements for biodiesel fuels
required by Section 205 of EISA, 42
U.S.C. 17021.5 Currently, the Rule’s
definition of “alternative fuels” does not
specifically include either biodiesel
fuels at concentrations of 5 percent or
less or Mid-Level Ethanol blends.

The Fuel Rating Rule designates
methods for rating and certifying fuels,
as well as posting the ratings at the
point of sale. The Rule also requires
refiners, importers, and producers of
any liquid automotive fuel to determine
that fuel’s “automotive fuel rating”
before transferring it to a distributor or
retailer. For gasoline, the fuel rating is
the octane rating, which covered entities
must determine by deriving research
octane and motor octane numbers using
the procedures in ASTM D2699 and
D2700, respectively, and then averaging
them. For alternative fuels, the rating is
the minimum percentage of the
principal component of the fuel, with
the exception of biodiesel fuels, for
which the rating is the percentage of
biodiesel or biomass-based diesel in the
fuel. In addition, any covered entity,
including a distributor, that transfers a
fuel must provide a certification of the
fuel’s rating to the transferee either by
including it in papers accompanying the
transfer or by letter. Finally, the Rule
requires retailers to post the fuel rating
by adhering a label to the retail fuel
pump and sets forth precise
specifications regarding the content,
size, color, and font of the labels.

On March, 2, 2009, the Commission
solicited comment on the Fuel Rating
Rule as part of its periodic review of its
rules and guides.® The Commission
sought comments on: the economic
impact of, and the continuing need for,

344 FR 19160 (Mar. 30, 1979).
458 FR 41356 (Aug. 3, 1993).
573 FR 40154 (Jul. 11, 2008).
674 FR 9054 (Mar. 2, 2009).
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the Rule; the benefits of the Rule to
purchasers of automotive fuels; the
burdens the Rule places on firms subject
to its requirements; and the need for any
modification to increase the Rule’s
benefits or reduce its burdens.

II1. The Record

The Commission received twelve
comments. Commenters explained that
there is a continuing need for the Rule
and that it benefits consumers and
businesses. However, they supported
three significant changes: providing
rating, certification, and labeling
requirements for Mid-Level Ethanol
blends; allowing octane rating through
the On-Line Method; and altering the
Rule’s requirements for biodiesel fuels.
In addition, comments supported
miscellaneous changes to the Rule.

A. Continuing Need for Rule and
Benefits to Consumers and Business

Commenters agreed that there is a
continuing need for the Fuel Rating
Rule and that it benefits consumers and
businesses. The Alliance of Automobile
Manufacturers (“AAM”) stated that
“there is definitely a need to maintain
the Rule” and explained that consumers
could suffer significant harm in the
absence of the Rule’s labeling
requirements:

The [rating] information is critical
because the vehicle warranty is
dependent on use of the proper fuel.
Fuel dispenser labeling that conveys
information about octane rating,
ethanol content, biodiesel content and
other fuel quality properties and
limits is the only mechanism
available to consumers to link fuel
requirements in the owner’s manual
to what is actually being put into the
vehicle.?

In addition, AAM reported results from
compliance surveys of retail gasoline
pumps showing “very good compliance”
with the Rule’s octane provisions, and
noted that “pump labeling of E85
dispensers appears to have been
successful as well, given that reports
about unintentional misfueling of
conventional vehicles have been
virtually nonexistent to date.”® The
National Automobile Dealers
Association seconded AAM’s support of
the Rule, explaining that consumers

7 AAM Comment at 1. The comments are located
at: (http://www.ftc.gov/os/comments/
fuelratingreview/index.shtm).

81d. at 1-2. AAM also referenced a study showing
some mislabeling of biodiesel blends. Id. at 2.
However, that study tested fuel offered for sale no
later than summer 2008, prior to the December 16,
2008 effective date for the Commission’s biodiesel
labeling requirements. See 73 FR 40154 (Jul. 11,
2008).

need accurate fuel rating information to
comply with manufacturer
recommendations and warranty
requirements.®

In addition to benefitting consumers,
commenters noted that the Rule benefits
businesses. The Petroleum Marketers
Association of America (“PMAA”), a
fuel retailer industry group, stated that
“labeling requirements under the
automotive fuel rating rule are generally
beneficial to small business petroleum
retailers.”10 PMAA further explained:

The labels [required by the Rule]
direct consumers to the octane rating
and/or alternative fuel blends that are
best suited for their vehicle according
to manufacturer specifications. ... The
labels help to prevent misfueling.
Fewer misfuelings reduce the
potential liability of small business
retailers for damages to engines and
exhaust systems.11

Similarly, the Renewable Fuels
Association (“RFA”) stated that the Fuel
Rating Rule “provides producers,
distributors, and retailers the needed
... [information] to meet regulatory
requirements and support marketplace
needs and expectations.”12

B. Labels for Mid-Level Ethanol Blends

Although generally supportive, many
commenters suggested altering the Fuel
Rating Rule to provide specific
requirements for rating, certifying, and
labeling Mid-Level Ethanol blends.
Currently, the Rule provides
requirements for mixtures of gasoline
with 10 percent or less ethanol, defined
as gasoline, and fuels with at least 70
percent ethanol, but does not
specifically address blends with more
than 10 but less than 70 percent ethanol.
Significantly, no commenters opposed
providing requirements for Mid-Level
Ethanol blends.

Several commenters noted that,
though generally not available when the
Commission first promulgated
alternative fuel requirements, Mid-Level
Ethanol blends have subsequently
entered the marketplace. For example,
commenter Downstream Alternatives,
Inc. (“Downstream”), a renewable fuel
business, stated that:

[When the Commission expanded the
Rule to cover alternative fuels], it was
envisioned that ethanol blends would
be either E10 (gasohol) covered by the
octane rating rule or E85 containing a
minimum of 70% ethanol (to allow

9 See National Automobile Dealers Association
Comment at 1.

10PMAA Comment at 3.

111d. at 1.

12RFA Comment at 3.

for denaturant and volatility
adjustments) for use in the Flex Fuel
Vehicles (FFV).... Today ...some
marketers are selling blends like E20,
and E30 (20% and 30% ethanol
respectively) for use in FFV’s [sic].
These fuels ... are typically blended
on site through a blend pump ....
Several organizations are promoting
using blender pumps to sell alternate
blend levels such as E20, E30, E40.13

Downstream’s comment included a list
of more than 100 retail establishments
with the capacity to sell Mid-Level
Ethanol blends. RFA also noted that
mid-level blends “are being developed
and marketed to provide consumers
with more fuel choices at the retail
level.”14 Similarly, the Iowa Renewable
Fuels Association (“IRFA”) reported that
“retailers are offering more fuel options
for flex-fuel vehicle owners in the form
of mid-level [ethanol] blends” and that
“lowa retailers are installing blend
dispensers that offer blends such as E20,
E30 or E50 and E85.715

Moreover, commenters agreed that the
market for ethanol blends of all types
will grow as part of a general move
toward renewable fuels. RFA noted that
EISA’s provisions included a mandate
for increasing use of renewable fuels,
which “systematically advances the
production and use of renewable fuels
and ensures that ample amounts of
renewable biofuels, like ethanol, will be
required as an alternative to petroleum
fuels.”16 In addition, a joint comment
from SIGMA, a fuel-retailer association,
and the National Association of
Convenience Stores (“NACS”) included
EISA’s specific fuel mandates, showing
an increase in minimum renewables
from 11.1 billion gallons in 2009 to 36
billion in 2022.17 The comment
concluded that “EISA’s mandates will
clearly require retailers to increase their
sales of biofuels (whether biodiesel or
biomass) in the future.”18

However, commenters cautioned that
ethanol blends above 10 percent
concentration are not appropriate for
conventional vehicles. AAM stated that
“virtually all conventional vehicles built
to date have been validated for gasoline
containing only up to 10% ethanol
(E10).”19 AAM, therefore, warned that
“unlabeled dispensers [of ethanol
blends] would cause consumers to
unwittingly put their vehicle warranties

13 Downstream Comment at 2-3.
14RFA Comment at 2.

15[RFA Comment at 1.

16 RFA Comment at 1.

17 SIGMA and NACS Comment at 2.
18 [d. at 4.

19 AAM Comment at 2.
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at risk.”20 RFA stated that “[flrom an
automotive vehicle perspective, there
are two spark ignition engine types
available to U.S. consumers: [1]
conventional engines designed to use
E10 and unleaded gasoline and [2] flex-
fuel engines designed to use alternative
fuels such as E85”21 and Mid-Level
Ethanol blends.22 Indeed, DOE has
explained that “[a]lthough nearly all
gasoline-fueled passenger cars and light-
duty trucks sold in the last 20 years
have been designed to operate on E10,
substantial modifications are made to
[flex-fuel vehicles] so they can use
higher concentrations of ethanol
... without adverse effects on fuel
system materials, components, on-board
diagnostics (OBD) systems, or
driveability.”23

In light of the emergence of Mid-Level
Ethanol blends as retail fuels and the
risk of harm to consumers’ vehicles
from a failure to disclose ethanol
content, commenters urged the
Commission to amend the Fuel Rating
Rule to provide specific labeling, rating,
and certification requirements for those
blends. IRFA urged amending the rule
to provide “uniformity in pump
labeling, consistent consumer
information and consumer protection”
and supported a rating regime that, like
that for biodiesel fuels, rates ethanol
blends according to the percentage of
ethanol in the blend, regardless of
whether ethanol is the principal
component in the fuel.24 Downstream
concurred, recommending that, for Mid-
Level Ethanol blends,

[T]he Commission should adopt a
similar approach to that for labeling
biodiesel. That is, a blend containing
30% denatured ethanol would be E30,
40% denatured ethanol, E40 etc. This
would enable marketers [with] the
ability to properly identify the fuel
while providing consumers guidance
on the approximate ethanol level of
the blend.25

RFA also supported providing “posting
requirements . .. for all ethanol blended
fuels ....”26

20d.

21 RFA Comment at 2.

22 See RFA Comment at 2-3. Downstream further
noted that Mid-Level Ethanol blends “are legal fuels
for use in [Flex-Fuel Vehicles] only.” Downstream
Comment at 2.

23 See DOE’s “Handbook for Handling, Storing,
and Dispensing E85,” p.17, available at: (http://
www.afdc.energy.gov/afdc/pdfs/41853.pdf).

24]RFA Comment at 1.

25 Downstream Comment at 5.

26 RFA Comment at 3.

C. On-Line Direct Method for
Determining Octane Rating

PMPA defines “octane rating” as the
average of gasoline’s research octane
number and motor octane number, as
determined using ASTM D2699 and
D2700, respectively.2” However, PMPA
further provides that the Commission
may prescribe alternate gasoline rating
methods.28 Comments from gasoline
refiners and distributors urged
amending the Fuel Rating Rule to allow
the On-Line Method.

ConocoPhillips, a petroleum refiner,
explained the development of the On-
Line Method:

ASTM D 2885 Standard Test Method
for Determination of Octane Number
of Spark-Ignition Engine Fuels by On-
line Comparison Technique was
adopted by ASTM after the
promulgation of the Automotive Fuel
Rating Rule in 1979. It uses the same
[test] engines but in an updated
methodology that provides
acquisition efficiencies and accuracies
for the industry.29

Therefore, ConocoPhillips argued, the
“test method (suitable for determining
Motor and Research Octane values)
should be allowed to be used for octane
determination.”3® Two industry groups
also recommended allowing the On-
Line Method. The American Petroleum
Institute (“API”) described the method
as “reliable” and, therefore, stated that it
“should be included” as a rating method
prescribed by the Rule.3 The National
Petrochemical & Refiners Association
(“NPRA”) agreed with ConocoPhillips
that the industry has “extensive
experience” with the On-Line Method
and stated that it “should be allowed in
addition to ASTM D2699 and D2700.732
No comments opposed allowing octane
determination through the On-Line
Method.

D. Biodiesel and Biomass-Based Diesel

Commenters raised two areas of
concern with respect to the Rule’s
biodiesel fuel provisions, which
currently require certifying, rating, and
labeling those fuels if they contain more
than 5 percent biodiesel or biomass-
based diesel. Some commenters argued
for expansion of the Rule to include
biodiesel fuels at or below 5 percent
concentration, and one argued for
exemption from the Rule for biomass-

2715 U.S.C. 2821(1) and (2).
2815 U.S.C. 2821(1).

29 ConocoPhillips Comment at 1.
301d.

31 API Comment at 3.

32 NPRA Comment at 1.

based diesel blends at any
concentration.

1. Rating All Biodiesel Fuel Blends

Commenters noted that because the
Rule does not require rating of biodiesel
fuels at concentrations of 5 percent or
less, a distributor may transfer those
fuels without disclosing the presence of
biodiesel or biomass-based diesel. API
noted that such a transfer places a
potential burden on retailers and could
lead to inaccurate labels:

[A] company may receive diesel fuel
containing 5% or less biodiesel and
believe that the diesel fuel received
contains no biodiesel. The company
then may add additional biodiesel to
achieve what they believe to be a
blend of 5% or less, resulting in a fuel
with over 5% biodiesel, but because
the company was not made aware of
the existing biodiesel concentration,
they do not appropriately label the
dispenser.33 ConocoPhillips,34
NPRA,35 PMCI,3¢ and SIGMA/
NACS?7 also argued that the current
lack of rating requirements for certain
biodiesel blends could lead to
retailers failing to post required labels
and, as SIGMA noted, “subject
[retailers] to penalties under the FTC
Act.”38

To obviate this risk, API,39
ConocoPhillips,40 and NPRA#!
recommended subjecting 5 percent and
less biodiesel blends — but not biomass-
based diesel blends — to the Fuel Rating
Rule’s rating and certification
requirements, thereby requiring
producers and distributors to disclose
the presence of any biodiesel in fuel
they distribute. PMCI#2 and SIGMA/
NACS*3 agreed that the Rule should
require rating and certification of all
biodiesel blends, but argued that those
requirements should apply to biomass-
based diesel blends as well.

2. Applicability of Fuel Rating Rule to
Biomass-Based Diesel

In contrast, API argued that the Rule
should not apply to biomass-based
diesel blends of any concentration. API
gave four reasons in support of its
argument. First, citing an Environmental
Protection Agency (“EPA”) description

33 API Comment at 1.

34 ConocoPhillips Comment at 2.

35 NPRA Comment at 2.

36 PMCI Comment at 2-3.

37 SIGMA and NACS Comment at 4.
381d.

39 API Comment at 1.

40 ConocoPhillips Comment at 2.

41 NPRA Comment at 2.

42PMCI Comment at 3.

43 SIGMA and NACS Comment at 4.
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of a type of biomass-based diesel, API
stated that the fuel “is indistinguishable
in terms of its hydrocarbon structure
from conventional petroleum diesel”
and, therefore, “no standard test method
referenced by ASTM D975 will reveal
renewable diesel content.”44 Second, the
Rule’s prescribed use of the term
“biodiesel” on biomass-based diesel
labels may confuse consumers.*5 Third,
the costs of rating and labeling the fuel
increases its cost.#6 Finally, because no
standard tests exist for concentration
levels of biomass-based diesel blends,
enforcement of the Rule with respect to
those fuels will be difficult.?

E. Miscellaneous Comments

Commenters also raised several
miscellaneous issues. Many explained
that the Fuel Rating Rule references old
versions of ASTM Standards and a no
longer valid ASTM address.48
Downstream noted that ASTM may
change its E85 standard to provide that
the fuel may contain as little as 68
percent ethanol. To accommodate that
potential change, it recommended that
the Commission consider amending the
Rule, which limits E85 to blends of at
least 70 percent.4® Finally, PMAA urged
allowing greater flexibility in terms of
the size and shape of labels and stated
that the Rule’s provisions conflicted
with unspecified state labeling
requirements, while SIGMA/NACS
similarly argued for a “heightened
degree of flexibility” in labeling to assist
retailers blending alternative fuels and
changing concentration levels on a daily
basis.50

IV. Analysis

In light of the comments discussed
above, the Commission proposes
retaining most of the Fuel Rating Rule
while amending it to include explicit
rating, certification, and labeling
provisions for Mid-Level Ethanol blends
and to provide labeling requirements for
ethanol fuels above 70 percent
concentration consistent with those
proposed for Mid-Level Ethanol blends.
Furthermore, the Commission proposes
allowing octane rating using the On-
Line Method. Finally, the Commission
proposes minor amendments in
response to miscellaneous comments.
The Commission declines to propose
amendments to the Rule’s biodiesel
provisions.

44 API Comment at 2.

451d.

461d.

471d.

48 See, e.g., ConocoPhillips Comment at 1.

49Downstream Comment at 5.

50 PMAA Comment at 2; SIGMA/NACS Comment
at 4.

A. Retaining the Rule

The Commission promulgated its Fuel
Rating Rule pursuant to PMPA,51 which
requires the FTC to provide rules for
rating, certifying, and labeling liquid
automotive fuels. Commenters noted
that the Rule benefits consumers and
businesses. As AAM reported, the Rule
appears to successfully carry out
PMPA’s goal of alerting consumers to
the type and grade of liquid fuel sold at
retail fuel pumps. The Commission,
therefore, retains the Rule.

B. Ethanol Fuel Labeling

As discussed above, several
commenters noted a risk of misfueling
conventional vehicles with ethanol
blends and, therefore, urged the
Commission to include specific
requirements for rating, certifying, and
labeling Mid-Level Ethanol blends.52 As
explained below, to address this
misfueling risk, the Commission
proposes including such requirements.
The Commission further proposes
altering its labeling requirements for all
ethanol fuels to disclose that blends
with more than 10 percent ethanol may
harm some conventional vehicles.

As reflected in the comments,
retailers currently offer Mid-Level
Ethanol blends and E85 at fuel pumps,
and EISA’s renewable fuel standard will
likely lead to increased availability of
both. Furthermore, commenters noted
that consumers who use those fuels in
conventional vehicles place their
warranties at risk. Similarly, DOE
confirmed that fuels containing more
than 10 percent ethanol are only proper
for flex-fuel vehicles.53 Therefore,
providing specific labeling requirements
for Mid-Level Ethanol blends will
further PMPA’s purpose of “assisting
purchasers in identifying the specific
type(s) of fuel required for their
vehicles.”54

The Commission also agrees that
covered entities should rate Mid-Level
Ethanol blends according to their
percentage of ethanol, regardless of
whether ethanol is the predominant fuel
in the blend. Currently, the Rule
requires covered entities to rate blends
of less than 50 percent ethanol

51 The Commission promulgated the Rule’s
biodiesel fuel provisions pursuant to EISA.

52PMPA authorizes the Commission to designate
methods for fuel rating, fuel certification, and
labeling any alternative liquid fuel. See 15 U.S.C.
2823(c).

53 AAM noted a petition to the EPA seeking
approval of blends containing up to 15 percent
ethanol for use in conventional vehicles. AAM
Comment at 2; see also 74 FR 18228 (Apr. 21, 2009).
If EPA grants this petition, the Commission will
reconsider requiring the proposed Mid-Level
Ethanol blend label for such fuels.

5458 FR 41356, 41360 (Aug. 3, 1993).

according to their gasoline percentage;>5
therefore, the labels for such blends
would not reflect the presence of
ethanol in all circumstances. However,
as noted above, the significant
information to the consumer is whether
the blend contains more than 10 percent
ethanol because use of ethanol blends at
such concentrations in conventional
vehicles places warranties at risk.
Therefore, as explained in detail below,
the Commission proposes requiring
covered entities to rate and certify Mid-
Level Ethanol blends according to their
ethanol content and to label them
accordingly.56

1. Definitions

In order to provide requirements for
rating, certifying, and labeling Mid-
Level Ethanol blends, the Commission
proposes adding “Mid-Level Ethanol
blend” as a new defined term in the Fuel
Rating Rule. Specifically, the proposed
new definition defines the term as “a
mixture of gasoline and ethanol
containing more than 10 but less than
70 percent ethanol.”

2. Rating and Certification

Section 306.0(i)(2) of the Fuel Rating
Rule currently lists examples of
alternative fuels, but specifically states
that alternative fuels are “not limited to”
those listed. The proposed amendments
expressly add Mid-Level Ethanol blends
to this non-exhaustive list, thereby
making clear that the rating and
certification requirements of § 306 of the
Rule apply to Mid-Level Ethanol blends.
Subjecting such blends to those
requirements should ensure the
accuracy of information on Mid-Level
Ethanol blend labels.

In addition, to ensure that Mid-Level
Ethanol blend labels provide consumers
with useful information, the proposed
amendments include rating and
certification provisions similar to those
for biodiesel fuels. The proposed
amendments modify language in the
Rule’s rating provision (§ 306.5(b)) to
clarify that covered entities must rate
Mid-Level Ethanol blends by “the
percentage of ethanol contained in the

55 Although the Rule currently does not provide
specific requirements for Mid-Level Ethanol blends,
that fuel qualifies as an alternative fuel under the
Rule. 16 CFR 306.0(i)(2) (providing that alternative
fuels are “not limited to” those explicitly listed in
the Rule). Therefore, covered entities must rate the
fuel according to its “principal component.” 16 CFR
306.5(b).

56 The Rule already requires rating and certifying
E85 according to the percentage of ethanol in the
blend.
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fuel,” not by the percentage of the
principal component of the fuel.57

The Commission also proposes
amending § 306.6(b), which allows
transferors of alternative automotive
fuels to certify fuel ratings with a letter
of certification. That section provides
that, generally, a certification by letter
remains valid so long as the fuel
transferred contains the same or greater
rating of the principal component. The
letter remains valid because an increase
in concentration for most alternative
fuels will not trigger different labeling
requirements. An increase or decrease
in concentration for ethanol blends or
biodiesel fuels, however, may trigger
different labeling requirements.58
Therefore, the proposed amendment to
§ 306.6(b) states that if transferors of
ethanol blends choose to use a letter of
certification, that letter remains valid
only as long as the fuel transferred
contains the same percentage of ethanol
as previous fuel transfers covered by the
letter.

3. Labeling

The proposed amendments provide
labeling requirements for Mid-Level
Ethanol blends and amend the labeling
requirements for E85.59 The proposed
requirements provide retailers flexibility
to comply with the law while giving
consumers critical information to avoid
placing their warranties at risk.
Specifically, the proposed Mid-Level
Ethanol blend requirements provide that
retailers must post either: 1) the precise
concentration of ethanol (e.g., “20%
ETHANOL”); or 2) a disclosure that the
blend’s concentration is between 10 and
70 percent (“10% - 70% ETHANOL”), or
within a narrower range (e.g., “30% -
40% ETHANOL”). These content
disclosures will alert consumers to the
presence of more than 10 percent
ethanol, thereby helping them avoid
placing their warranties at risk.

The proposed amendments allow
some flexibility by permitting Mid-Level
Ethanol blend sellers to provide a
specific ethanol percentage or a range
narrower than 10 - 70 percent, as long
as the label is accurate. This increased
flexibility will allow sellers to compete
within the Mid-Level Ethanol blend
market by disclosing a more specific
ethanol content to consumers who value

57 For example, a 30 percent ethanol blend should
be rated as 30 percent ethanol, not 70 percent
gasoline. However, as explained below, a retailer
selling a 30 percent blend need only disclose that
the fuel contains 10% - 70% ethanol.

58 F.g., an increase from 60 percent ethanol to 85
percent ethanol would qualify the fuel as E85.

59 The proposed amendments at the end of this
notice of proposed rulemaking include sample Mid-
Level Ethanol blend and E85 labels.

that information, while ensuring all
consumers have the information
necessary to avoid harming their
vehicles or placing their warranties at
risk. The proposed amendment does
not, however, require labels to disclose
an exact blend percentage or a range
narrower than 10 - 70 percent. Requiring
retailers to post such a disclosure would
likely impose a significant burden
because, as Downstream and IRFA
noted, retailers currently create Mid-
Level Ethanol blends through blender
pumps. These pumps allow retailers to
adjust the blend concentration
frequently to account for relative
changes in the prices of gasoline and
ethanol. Requiring a specific disclosure,
therefore, likely would force some
sellers to either change pump labels
frequently or alter their blend
concentrations less frequently,
potentially raising their costs.

In addition, labels for all ethanol
blends above 10 percent would state:

e MAY HARM SOME VEHICLES
e CHECK OWNER’S MANUAL

This additional information should
assist consumers in identifying the
proper fuel for their vehicles.6© As noted
above, AAM reported that consumers
place their warranties at risk if they use
Mid-Level Ethanol blends and E85 in
conventional cars because “virtually all
conventional vehicles built to date have
been validated for gasoline containing
only up to 10% ethanol.”61 This
comment raises a question concerning
whether ethanol blends above 10
percent concentration will damage
conventional vehicles, and the
Commission invites comment on that
question.

Although the record contains no
evidence regarding the incidence of
ethanol misfueling, the increasing risk
of such misfueling necessitates this
additional disclosure. As discussed
above, EISA’s fuel mandate will require
significant expansion of the alternative
fuel market. Thus, in the coming years
more retailers will likely offer Mid-

60 PMPA authorizes the Commission to require
labels displaying fuel “ratings,” which the statute
defines as including information the Commission
deems “appropriate to carry out the [statute’s]
purposes ....” 15 U.S.C. 2821(17)(C). The
Commission has explained that, under this
definition, a fuel’s rating encompasses not only a
numerical value but also text necessary to assure
consumers that “they are purchasing a product that
satisfies automobile engine minimum content
requirements, which may be specified in their
owner’s manuals.” 58 FR 41356, 41364-65 (Aug. 3,
1993). Thus, because the proposed additional
language will assist consumers in determining
whether they can use ethanol fuels, the language is
part of the fuel’s rating and the Commission may
require it under PMPA.

61 AAM Comment at 2.

Level Ethanol blends and E85, and
consumers will encounter more fuel
pumps dispensing those fuels near
pumps dispensing conventional
gasoline. Moreover, consumers’
familiarity with gasoline containing up
to 10 percent ethanol may lead them to
assume wrongly that their conventional
vehicle can tolerate fuels with more
than 10 percent ethanol. The proposed
amendments require the additional
disclosure for both E85 and Mid-Level
Ethanol blends because requiring that
disclosure for only one of those fuels
could confuse consumers. For example,
if the “may harm some vehicles”
disclosure appeared on a Mid-Level
Ethanol blend pump but not on an
adjacent E85 pump, consumers might
conclude wrongly that E85 cannot harm
conventional vehicles.

The proposed amendments specify
the size, font, and format requirements
for the new Mid-Level Ethanol blend
labels and the revised labels for ethanol
blends of at least 70 percent
concentration.62 These requirements are
similar to those in place for most other
alternative liquid fuels in the Rule (see
§ 306.12). The proposed labels for both
fuels require an orange background
(PMS 1495 or its equivalent),53 which is
the typical color for alternative fuel
labels and will allow retail consumers to
distinguish Mid-Level Ethanol blends
from gasoline. In addition, consistent
with labeling for other alternative fuels,
the proposed amendments require the
text to be in Helvetica black type and
centered on the label. The Commission
proposes amending § 306.12(f) to
provide sample illustrations of Mid-
Level Ethanol blend and E85 labels,
which are included at the end of this
notice of proposed rulemaking.64

C. Octane Rating Using the On-Line
Method

The Commission also agrees with the
commenters that the Fuel Rating Rule
should allow octane rating through the
On-Line Method, as specified in ASTM
D2885. As noted above, PMPA
authorizes the Commission to prescribe
octane rating methods beyond those
specified in ASTM D2699 and D2700.
The On-Line Method detailed in ASTM
D2885 produces the exact same octane
rating as the D2699 and D2700

62 The proposed amendments also delete the
Rule’s sample label for “E-100” (i.e., ethanol not
mixed with gasoline) because the record does not
show any retail sales of such fuels.

6316 CFR 306.12(c)(2).

64 The Rule’s recordkeeping provisions (16
CFR 306.7, 306.9, and 306.11) without amendment
will require covered entities to maintain records
supporting the rating of any Mid-Level Ethanol
blend they produce, transfer, or sell.
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methods.®5 Accordingly, the
Commission proposes amending the
Rule to allow the On-Line Method.66

D. Miscellaneous Comments

Commenters raised three
miscellaneous issues. First, several
noted outdated ASTM references.
Therefore, the Commission proposes
updating those references.®” Second,
Downstream argued that the
Commission consider allowing E85 to
contain 68 percent ethanol in light of a
potential change to the relevant ASTM
standard. The Commission declines to
make this change because there is no
current ASTM or DOE standard
allowing E85 to contain 68 percent
ethanol.68 Third, some retail fuel
industry commenters requested more
flexibility in labeling specifications and
noted possible state and FTC labeling
conflicts. However, none of the
comments demonstrated that the
labeling specifications impose a
substantial burden or identified a
specific conflict. Therefore, the
Commission does not propose any
amendments in response to those
comments.

Finally, in addition to the
commenters’ suggested changes, the
Commission on its own initiative
proposes amending the Rule’s labeling
specifications to address an
inconsistency. Section 306.12(b)(2)
requires all uppercase type for labels for
all alternative fuels. Sections
306.12(a)(4) through (9), however,
require some lowercase type on
biodiesel fuel labels. The Commission,
therefore, proposes amending
§306.12(b)(2) to make clear that its all-
caps requirement does not apply to

65 See ASTM D2885, Standard Test Method for
Determination of Octane Number of Spark-Ignition
Engine Fuels by On-Line Direct Comparison
Technique, available for inspection at the FTC’s
public reference room. Notably, D2885 provides
that the On-Line Method will produce “octane
numbers” as that term is defined in D2699 and
D2700. See id at Sec. 5.3.

66 NPRA and ConocoPhillips recommended
further loosening the Rule’s octane rating
provisions to allow non-ASTM approved
procedures so long as they are “correlated” with
ASTM D2699 and D2700. However, without
specific rating procedures, the Commission would
have difficulty determining whether a supposedly
“correlated” procedure accurately rates octane, and
the commenters did not provide any criteria for
showing correlation. Thus, allowing any
“correlated” procedure would impede Rule
enforcement and, therefore, the Commission
declines to allow such procedures. See 15 U.S.C.
2823(c)(3)(A)(i) (Commission must consider “ease of
administration and enforcement” before approving
alternative octane rating procedures).

67 E.g., the Commission proposes amending
§306.0(b) to provide ASTM’s current street address.

68 See 1 CFR Part 51.

labeling requirements for biodiesel
fuels.69

E. Biodiesel Fuel Provisions

1. Rating Biodiesel Fuel Blends of 5
Percent or Less

As discussed above, several
commenters argued that, unless the
Commission expanded the Fuel Rating
Rule to require rating of biodiesel fuel
blends at or below 5 percent in
concentration, retailers who blend
biodiesel might not know the blend’s
concentration and, therefore, fail to
label the fuel appropriately. As an
initial matter, the record does not show
that retailers who blend cannot properly
label their fuel in the absence of the
suggested change. Indeed, none of the
commenters presented evidence of such
mislabeling.

Retailers can comply with the Rule in
one of two ways. First, they can test
their blends and label them accordingly.
Alternatively, they can add enough pure
biodiesel to uncertified diesel stock to
ensure that the resulting blend will
contain more than 5, but not more than
20, percent biodiesel. For example, if a
retailer receives uncertified diesel from
a refiner, the retailer knows that the fuel
contains up to 5 percent biodiesel. The
retailer can then add at least six, but not
more than fifteen, percent pure
biodiesel into this uncertified stock. The
final product would thus contain more
than 5, but less than 20, percent
biodiesel. Therefore, the retailer could
comply with the Rule by labeling the
fuel as a “Biodiesel Blend” without a
specific blend percentage.”°

Although the Rule’s biodiesel
provisions require retailers who blend
such fuels to take some affirmative
steps, the Commission believes that this
burden is reasonable. Indeed, the
Commission knew of this burden when
it first promulgated biodiesel fuel
requirements, and in announcing those
requirements stated:

[Aln entity blending biodiesel fuels is
responsible for determining the
amount of biodiesel and/or biomass-
based diesel in the fuel it sells. This
includes the need to account for
biodiesel and/or biomass-based diesel
in any diesel fuel (e.g., diesel fuel
containing biodiesel at five percent or

69 The Commission also proposes amending
§§ 306.0(b), 306.0(j)(1), 306.0()(2), and 306.0(j)(3) to
correct typographical errors, and proposes
amending § 306.0(i) for clarification by eliminating
the subsection number (3) and replacing that with
“provided, however.”

70 The Rule does not require a specific percentage
disclosure for biodiesel blends with more than 5
and no more than 20 percent biodiesel. Thus,
sellers may label the fuel: “Biodiesel Blend.” 16 CFR
306.12(a)(4).

less) it uses to create blends that must
be rated, certified, or labeled under
the Rule.”?

Moreover, there is no evidence that
requiring producers and distributors of
biodiesel fuels to rate blends of 5
percent or less would decrease the
Rule’s overall burden on businesses.
Amending the Rule as proposed would
require producers and distributors to
rate 5 percent or less biodiesel blends
regardless of whether those fuels would
eventually require a label after blending.
Thus, the proposed amendment might
reduce a burden on some retailers while
increasing the burden on many
producers and distributors. The
Commission, therefore, declines to
adopt the change.

2. Exempting Biomass-Based Diesel
from the Rule

Commenter API argued that the
Commission should not require rating,
certification, or labeling of biomass-
based diesel blends because those
blends are indistinguishable from
conventional diesel. It also argued that
the required label is confusing because
it contains both the terms “biodiesel”
and “biomass-based diesel.” Even
assuming that API is correct, however,
the Commission cannot exempt
biomass-based diesel blends or provide
for different labels because Section 205
of EISA specifically provides that
“[e]ach retail diesel fuel pump shall be
labeled in a manner that informs
consumers of the percent of biomass-
based diesel or biodiesel that is
contained in the biomass-based diesel
blend or biodiesel blend that is offered
for sale” (emphasis added) and that all
blends over 5 percent “shall be
labeled,””2 depending on concentration
levels, either “contains biomass-based
diesel or biodiesel in quantities between
5 percent and 20 percent” or “contains
more than 20 percent biomass-based
diesel or biodiesel.””3 (Emphasis added.)
Thus, the Commission has no discretion
to exempt biomass-based diesel or
exclude the term “biodiesel” from
biomass-based diesel blend labels.

V. Request for Comment

Interested parties are invited to
submit written comments electronically
or in paper form. Comments should
refer to “Fuel Rating Rule Review,
R811005” to facilitate the organization
of comments. Please note that your
comment — including your name and
your state — will be placed on the public
record of this proceeding, including on

7173 FR 40154, 40159 n.20 (Jul. 11, 2008).
7242 U.S.C. 17021(a) and (b).
7342 U.S.C. 17021(b).
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the publicly accessible FTC website, at
(http://www.ftc.gov/os/
publiccomments.shtm).

Because comments will be made
public, they should not include any
sensitive personal information, such as
any individual’s Social Security
Number; date of birth; driver’s license
number or other state identification
number, or foreign country equivalent;
passport number; financial account
number; or credit or debit card number.
Comments also should not include any
sensitive health information, such as
medical records or other individually
identifiable health information. In
addition, comments should not include
“trade secret or any commercial or
financial information which is obtained
from any person and which is privileged
or confidential” as provided in Section
6(f) of the Federal Trade Commission
Act (“FTC Act”), 15 U.S.C. 46(f), and
FTC Rule 4.10(a)(2), 16 CFR 4.10(a)(2).
Comments containing matter for which
confidential treatment is requested must
be filed in paper form, must be clearly
labeled “Confidential,” and must
comply with FTC Rule 4.9(c).7+

Because paper mail addressed to the
FTC is subject to delay due to
heightened security screening, please
consider submitting your comments in
electronic form. Comments filed in
electronic form should be submitted
using the following weblink: (https://
public.commentworks.com/ftc/
fuelratingreview) (and following the
instructions on the web-based form). To
ensure that the Commission considers
an electronic comment, you must file it
on the web-based form at the weblink
(https://public.commentworks.com/ftc/
fuelratingreview). If this notice of
proposed rulemaking appears at (http://
www.regulations.gov/search/Regs/
home.html#home), you may also file an
electronic comment through that
website. The Commission will consider
all comments that regulations.gov
forwards to it. You may also visit the
FTC Website at (http://www.ftc.gov) to
read the notice of proposed rulemaking
and the news release describing it.

A comment filed in paper form
should include the “Fuel Rating Rule
Review, R811005” reference both in the
text and on the envelope, and should be
mailed or delivered to the following
address: Federal Trade Commission,

74 The comment must be accompanied by an
explicit request for confidential treatment,
including the factual and legal basis for the request,
and must identify the specific portions of the
comment to be withheld from the public record.
The request will be granted or denied by the
Commission’s General Counsel, consistent with
applicable law and the public interest. See FTC
Rule 4.9(c), 16 CFR 4.9(c).

Office of the Secretary, Room H-135
(Annex M), 600 Pennsylvania Avenue,
N.W., Washington, D.C. 20580. The FTC
is requesting that any comment filed in
paper form be sent by courier or
overnight service, if possible, because
U.S. postal mail in the Washington area
and at the Commission is subject to
delay due to heightened security
precautions.

Comments on any proposed filing,
recordkeeping, or disclosure
requirements that are subject to the
paperwork burden review under the
Paperwork Reduction Act should
additionally be submitted to: Office of
Information and Regulatory Affairs,
Office of Management and Budget
(“OMB”), Attention: Desk Officer for
Federal Trade Commission. Comments
should be submitted via facsimile to
(202) 395-5167 because U.S. postal mail
at the OMB is subject to delays due to
heightened security precautions.

The FTC Act and other laws that the
Commission administers permit the
collection of public comments to
consider and use in this proceeding as
appropriate. The Commission will
consider all timely and responsive
public comments that it receives,
whether filed in paper or electronic
form. Comments received will be
available to the public on the FTC
website, to the extent practicable, at
(http://www.ftc.gov/os/
publiccomments.shtm). As a matter of
discretion, the FTC makes every effort to
remove home contact information for
individuals from the public comments it
receives before placing those comments
on the FTC website. More information,
including routine uses permitted by the
Privacy Act, may be found in the FTC’s
privacy policy, at (http://www.ftc.gov/
fte/privacy.htm).

Because written comments appear
adequate to present the views of all
interested parties, the Commission has
not scheduled an oral hearing for these
proposed amendments. Interested
parties may request an opportunity to
present views orally. If such a request is
made, the Commission will publish a
document in the Federal Register
stating the time and place for such oral
presentation(s) and describing the
procedures that will be followed.
Interested parties who wish to present
oral views must submit a hearing
request, on or before April 5, 2010, in
the form of a written comment that
describes the issues on which the party
wishes to speak. If there is no oral
hearing, the Commission will base its
decision on the written rulemaking
record.

VI. Paperwork Reduction Act

The proposed certification and
labeling requirements for Mid-Level
Ethanol blends constitute a “collection
of information” under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501-
3521) (“PRA”). The additional required
disclosures for fuels containing at least
70 percent ethanol, however, do not
invoke the PRA because they comprise
a disclosure supplied by the Federal
Government.”5

Consistent with the Fuel Rating Rule’s
requirements for other alternative fuels,
under the proposed amendments
refiners, producers, importers,
distributors, and retailers of Mid-Level
Ethanol blends must retain, for one year,
records of any delivery tickets, letters of
certification, or tests upon which they
based the automotive fuel ratings that
they certify or post.”® The covered
parties also must make these records
available for inspection by staff of the
Commission and Environmental
Protection Agency or by persons
authorized by those agencies. Finally,
retailers must produce, distribute, and
post fuel rating labels on fuel pumps.
Therefore, the Commission will submit
the proposed requirements to OMB for
review under the PRA before issuing a
final rule.

The Commission has previously
estimated the burden associated with
the Rule’s recordkeeping requirements
for the sale of automotive fuels to be no
more than 5 minutes per year (or 1/12th
of an hour) per industry member, and
no more than 1/8th of an hour per year
per industry member for the Rule’s
disclosure requirements.”? Consistent
with OMB regulations that implement
the PRA, these estimates reflect solely
the burden incremental to the usual and
customary recordkeeping and disclosure
activities performed by affected entities
in the ordinary course of business. See
5 CFR 1320.3(b)(2).

Because the procedures for
distributing and selling Mid-Level
Ethanol blends are no different from
those for other automotive fuels, the

75 According to OMB, “[t]he public disclosure of
information originally supplied by the Federal
Government to the recipient for the purpose of
disclosure to the public is not included” within in
the definition of a PRA “collection of information.”
5 CFR 1320.3(c)(2).

76 See the Fuel Rating Rule’s recordkeeping
requirements, 16 CFR 306.7; 306.9; and 306.11.

77 See, e.g., 73 FR 12916, 12920 (Mar. 11, 2008);
73 FR 40154, 40160-40161 (Jul. 11, 2008). Staff has
previously estimated that retailers of automotive
fuels incur an average burden of approximately one
hour to produce, distribute, and post fuel rating
labels. Because the labels are durable, staff has
concluded that only about one of every eight
retailers incur this burden each year, hence, 1/8th
of an hour, on average, per retailer.
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Commission expects that, consistent
with practices in the fuel industry
generally, the covered parties will
record the fuel rating certification on
documents (e.g., shipping receipts)
already in use, or will use a letter of
certification. Furthermore, the
Commission expects that labeling of
Mid-Level Ethanol blend pumps will be
consistent, generally, with practices in
the fuel industry. Accordingly, the PRA
burden will be the same as that for other
automotive fuels: 1/12th of an hour per
year for recordkeeping and 1/8th of an
hour per year for disclosure.

Based on information submitted by
commenter Downstream, the
Commission estimates that there are
approximately 130 retailers of Mid-
Level Ethanol blends. Furthermore, the
Commission understands from the
comments that Mid-Level Ethanol
blends are created through blender
pumps and, therefore, there are no
producers or distributors of such blends.
Thus, assuming that each retailer of
Mid-Level Ethanol blends will spend 1/
12th of an hour per year complying with
the proposed recordkeeping
requirements and 1/8th of an hour per
year complying with the proposed
disclosure requirements, the
Commission estimates the incremental
annual burden for Mid-Level Ethanol
blend retailers to be 10.83 hours for
recordkeeping (1/12th of an hour per
year x 130 entities) and 16.25 hours for
disclosure (1/8th of an hour per year x
130), combined, 27.08 hours.

Labor costs are derived by applying
appropriate hourly cost figures to the
burden hours described above. Staff
estimates the mean hourly wage for
retailer employees to be $15.04.78
Applied to the estimated affected
population, this would total $407.28
($15.04 x 27.08) for recordkeeping and
disclosure, industry-wide.

The Commission invites comment on
the above burden analysis and estimates
to help ensure its accuracy and
completeness.

VII. Regulatory Flexibility Act

The Regulatory Flexibility Act, 5
U.S.C.601-612, requires an agency to
provide an Initial Regulatory Flexibility
Analysis with a proposed rule and a
Final Regulatory Flexibility Analysis
with the final rule, if any, unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
See 5 U.S.C. 603-605.

78 Bureau of Labor Statistics, May 2008
Occupational Employment Statistics Survey,
“Correspondence Clerks,” Table 1, at (http://
www.bls.gov/news.release/pdf/ocwage.pdf).

The FTC does not expect that the
proposed amendments will have a
significant economic impact on a
substantial number of small entities.
The amendment allowing alternative
octane measurements does not impose
any new costs on covered entities
because, under the amendment, those
entities would have the option of using
the octane rating method currently
required by the Rule. As explained in
Section V above, the Commission
expects that Mid-Level Ethanol blend
retailers will spend, at most, 5 minutes
per year complying with the proposed
recordkeeping requirements and 1/8th
of an hour per year complying with the
disclosure requirements. As also
explained in Section V, staff estimates
the mean hourly wage for employees of
ethanol retailers to be $15.04. Even
assuming that all ethanol retailers are
small entities, compliance with the
recordkeeping requirements will cost
retailers $1.25 ($15.04 x 1/12th of an
hour). In addition, under the same
conservative assumptions, compliance
with the proposed disclosure
requirements will cost retailers $1.88
($15.04 x 1/8th of an hour).

In addition, retailers will incur the
cost of procuring and replacing fuel
dispenser labels to comply with the
disclosure requirements of the Rule.
Staff has previously estimated that the
price per automotive fuel label is
approximately fifty cents and that the
average automotive fuel retailer has six
dispensers. However, commenter PMAA
stated that the cost of labels ranges from
one to two dollars. Conservatively
applying the upper range from PMAA’s
estimate results in an initial cost to
retailers of $12.00 (6 pumps x $2). In
addition, staff has previously estimated
the useful life of dispenser labels to
range from 6 to 10 years. Assuming a
useful life of 8 years, the mean of that
range, and distributing the costs on a
per-year basis, staff estimates the total
annual replacement labeling cost to be
$0.25 (1/8 x $2).

This document serves as notice to the
Small Business Administration of the
agency’s certification of no effect.
Nonetheless, the Commission has
determined that it is appropriate to
publish an Initial Regulatory Flexibility
Analysis in order to inquire into the
impact of the proposed ethanol
amendments on small entities.
Therefore, the Commission has prepared
the following analysis.

A. Description of the reasons that action
by the agency is being considered.

The emergence of Mid-Level Ethanol
blends as a retail fuel and the likely

increased availability of both Mid-Level
Ethanol blends and E85 as retail fuels.

B. Statement of the objectives of, and
legal basis for, the proposed rule.

The Commission proposes these
amendments to provide requirements
for rating and certifying Mid-Level
Ethanol blends and to amend its
requirements for labeling blends of
gasoline and more than 10 percent
ethanol pursuant to PMPA, 15 U.S.C.
2801 et seq.

C. Description of and, where feasible,
estimate of the number of small entities
to which the proposed rule will apply.

Retailers of fuels containing more
than 10 percent ethanol will be
classified as small businesses if they
satisfy the Small Business
Administration’s relevant size
standards, as determined by the Small
Business Size Standards component of
the North American Industry
Classification System (“NAICS”). The
closest NAICS size standard relevant to
this rulemaking is for “Gas Stations with
Convenience Stores.” That standard
classifies retailers with a maximum $27
million in annual receipts as small
businesses.”® As discussed above, the
only evidence in the comments
regarding ethanol retailers is a list of
Mid-Level Ethanol blend retailers
provided by Downstream. DOE reports
1,944 EB85 fueling stations.8° Neither list
contains any information on these
retailers’ revenue. Therefore, the
Commission is unable to determine how
many of these retailers qualify as small
businesses. The Commission invites
comments providing revenue data for
retailers selling ethanol blends
containing more than 10 percent
ethanol.

D. Projected reporting, recordkeeping,
and other compliance requirements.

The proposed amendments make
clear that the Fuel Rating Rule’s
recordkeeping, certification, and
labeling requirements apply to Mid-
Level Ethanol blends. Small entities
potentially affected are producers,
distributors, and retailers of those
blends. The Commission expects that
the recordkeeping, certification, and
labeling tasks are done by industry
members in the normal course of their
business. Accordingly, we do not expect
the proposed amendments to require
any professional skills beyond those
already employed by industry members.

79 See (http://www.sba.gov/idc/groups/public/
documents/sba_homepage/serv_sstd_tablepdf.pdyf).
80 See (http://www.afdc.energy.gov/afdc/fuels/

stations_counts.html).
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The Commission invites comments on
this issue.

E. Other duplicative, overlapping, or
conflicting federal rules.

The FTC has identified no other
federal statutes, rules, or policies that
would duplicate, overlap, or conflict
with the proposed amendments. The
Comimission invites comment on this
issue.

F. Alternatives considered.

As explained above, PMPA requires
retailers of liquid automotive fuels to
post labels at the point of sale
displaying those fuels’ ratings. The
posting requirements in the proposed
amendments are minimal and, as noted
above, do not require creating any
separate documents because covered
parties may use documents already in
use to certify a fuel’s rating.
Furthermore, the amendments minimize
what, if any, economic impact there is
from the labeling requirements.
Therefore, the Commission concludes
that there are no alternative measures
that would accomplish the purposes of
PMPA and lessen the burden on small
entities. The Commission invites
comment on this issue.

VIIIL. Public Hearings

Persons desiring a public hearing
should notify the Commission no later
than April 5, 2010. If there is interest in
a public hearing, it will take place at a
time and date to be announced in a
subsequent notice. If a hearing is held,
persons desiring an appointment to
testify must submit to the Commission
a complete statement in advance, which
will be entered into the record in full.
As a general rule, oral statements should
not exceed 10 minutes. The Commission
will provide further instructions in the
notice announcing the hearing.

IX. Communications by Outside Parties
to the Commissioners or Their Advisors

Written communications and
summaries or transcripts of oral
communications respecting the merits
of this proceeding from any outside
party to any Commissioner or
Commissioner’s advisor will be placed
on the public record. See 16 CFR
1.26(b)(5).

List of Subjects in 16 CFR Part 306

Fuel ratings, Trade practices.

For the reasons discussed in the
preamble, the Federal Trade
Commission proposes to amend title 16,
Chapter I, Subchapter C, of the Code of
Federal Regulations, part 306, as
follows:

1. Revise the authority citation for
part 306 to read as follows:

Authority: 15 U.S.C. 2801 et seq; 42 U.S.C.
17021.

2. Amend § 306.0 by revising
paragraphs (b), (i), and (j), and adding
new paragraph (o), to read as follows:

§306.0 Definitions.

* * * * *

(b) Research octane number and
motor octane number. (1) These terms
have the meanings given such terms in
the specifications of the American
Society for Testing and Materials
(“ASTM?”) entitled “Standard
Specification for Automotive Spark-
Ignition Engine Fuel” designated
D4814-09b and, with respect to any
grade or type of gasoline, are
determined in accordance with test
methods set forth in either:

(i) ASTM D2699-08, “Standard Test
Method for Knock Characteristics of
Motor Fuels by the Research Method”
and ASTM D2700-08, “Standard Test
Method for Knock Characteristics of
Motor and Aviation Fuels by the Motor
Method”; or

(ii) ASTM D2885-08, “Standard Test
Method for Determination of Octane
Number of Spark-Ignition Engine Fuels
by On-Line Direct Comparison
Technique.”

(2)These incorporations by reference
were approved by the Director of the
Federal Register in accordance with 5
U.S.C. 552(a) and 1 CFR part 51. Copies
of ASTM D4814-09b, ASTM D2699-08,
ASTM D2700-08, and ASTM 2885-08,
may be obtained from ASTM
International, 100 Barr Harbor Drive,
West Conshohocken, PA 19428, or may
be inspected at the Federal Trade
Commission, Public Reference Room,
Room 130, 600 Pennsylvania Avenue,
N.W., Washington, D.C., or at the
National Archives and Records
Administration (“NARA”). For
information on the availability of this
material at NARA, call 202-741-6030, or
go to: (http://www.archives.gov/federal-

register/cfr/ibr-locations.html).

(i) Automotive fuel. (1) This term
means liquid fuel of a type distributed
for use as a fuel in any motor vehicle,
and the term includes, but is not limited
to:

(i) Gasoline, an automotive spark-
ignition engine fuel, which includes,
but is not limited to, gasohol (generally
a mixture of approximately 90%
unleaded gasoline and 10% denatured
ethanol) and fuels developed to comply
with the Clean Air Act, 42 U.S.C. 7401
et seq., such as reformulated gasoline
and oxygenated gasoline; and

(ii) Alternative liquid automotive
fuels, including, but not limited to:

(A) Methanol, denatured ethanol, and
other alcohols;

(B) Mixtures containing 85 percent or
more by volume of methanol, denatured
ethanol, and/or other alcohols (or such
other percentage, but not less than 70
percent, as determined by the Secretary
of the United States Department of
Energy, by rule, to provide for
requirements relating to cold start,
safety, or vehicle functions), with
gasoline or other fuels;

(C) Mid-level ethanol blends;

(D) Liquefied natural gas;

(E) Liquefied petroleum gas;

(F) Coal-derived liquid fuels;

(G) Biodiesel;

(H) Biomass-based diesel;

(I) Biodiesel blends containing more
than 5 percent biodiesel by volume; and

(J) Biomass-based diesel blends
containing more than 5 percent
biomass-based diesel by volume.

(2) Provided, however, that biodiesel
blends and biomass-based diesel blends
that contain less than or equal to 5
percent biodiesel by volume and less
than or equal to 5 percent biomass-
based diesel by volume, and that meet
American Society for Testing and
Materials (“ASTM”) standard D975-09b
(“Standard Specification for Diesel Fuel
0ils”), are not automotive fuels covered
by the requirements of this Part. The
incorporation of ASTM D975-09b by
reference was approved by the Director
of the Federal Register in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.
Copies of ASTM D975-09b may be
obtained from ASTM International, 100
Barr Harbor Drive, West Conshohocken,
PA 19428, or may be inspected at the
Federal Trade Commission, Public
Reference Room, Room 130, 600
Pennsylvania Avenue, N.W.,
Washington, D.C., or at NARA. For
information on the availability of this
material at NARA, call 202-741-6030, or
go to: (http://www.archives.gov/federal-
register/cfr/ibr-locations.html).

(j) Automotive fuel rating means—

(1) For gasoline, the octane rating.

(2) For an alternative liquid
automotive fuel other than biodiesel,
biomass-based diesel, biodiesel blends,
biomass-based diesel blends, and
mixtures of gasoline and more than 10
percent ethanol, the commonly used
name of the fuel with a disclosure of the
amount, expressed as a minimum
percentage by volume, of the principal
component of the fuel. A disclosure of
other components, expressed as a
minimum percentage by volume, may
be included, if desired.

(3) For biomass-based diesel,
biodiesel, biomass-based diesel blends
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with more than 5 percent biomass-based
diesel, biodiesel blends with more than
5 percent biodiesel, a disclosure of the
biomass-based diesel or biodiesel
component, expressed as the percentage
by volume.

(4) For mixtures of gasoline and more
than 10 percent ethanol, including mid-
level ethanol blends, a disclosure of the
ethanol component, expressed as a
percentage by volume.

* * * * *

(0) Mid-level ethanol blend means a
mixture of gasoline and ethanol
containing more than 10 but less than
70 percent ethanol.

3. Revise § 306.5 to read as follows:

§306.5 Automotive fuel rating.

If you are a refiner, importer, or
producer, you must determine the
automotive fuel rating of all automotive
fuel before you transfer it. You can do
that yourself or through a testing lab.

(a) To determine the automotive fuel
rating of gasoline, add the research
octane number and the motor octane
number and divide by two, as explained
by the American Society for Testing and
Materials (“ASTM”) in ASTM D4814—
09b, entitled “Standard Specifications
for Automotive Spark-Ignition Engine
Fuel.” To determine the research octane
and motor octane numbers you may
either:

(1) Use ASTM standard test method
D2699-08 to determine the research
octane number, and ASTM standard test
method D2700-08 to determine the
motor octane number; or

(2) Use the test method set forth in
ASTM D2885-08, “Standard Test
Method for Determination of Octane
Number of Spark-Ignition Engine Fuels
by On-Line Direct Comparison
Technique.”

(b) To determine automotive fuel
ratings for alternative liquid automotive
fuels other than mid-level ethanol
blends, biodiesel blends and biomass-
based diesel blends, you must possess a
reasonable basis, consisting of
competent and reliable evidence, for the
percentage by volume of the principal
component of the alternative liquid
automotive fuel that you must disclose.
In the case of biodiesel blends, you must
possess a reasonable basis, consisting of
competent and reliable evidence, for the
percentage of biodiesel contained in the
fuel. In the case of biomass-based diesel
blends, you must possess a reasonable
basis, consisting of competent and
reliable evidence, for the percentage of
biomass-based diesel contained in the
fuel. In the case of mid-level ethanol
blends, you must possess a reasonable
basis, consisting of competent and
reliable evidence, for the percentage of

ethanol contained in the fuel. You also
must have a reasonable basis, consisting
of competent and reliable evidence, for
the minimum percentages by volume of
other components that you choose to
disclose.

4. Revise § 306.6(b) to read as follows:

§306.6 Certification.
* * * * *

(b) Give the person a letter or other
written statement. This letter must
include the date, your name, the other
person’s name, and the automotive fuel
rating of any automotive fuel you will
transfer to that person from the date of
the letter onwards. Octane rating
numbers may be rounded to a whole or
half number equal to or less than the
number determined by you. This letter
of certification will be good until you
transfer automotive fuel with a lower
automotive fuel rating, except that a
letter certifying the fuel rating of
biomass-based diesel, biodiesel,
biomass-based diesel blend, biodiesel
blend, or mid-level ethanol blend will
be good only until you transfer those
fuels with a different automotive fuel
rating, whether the rating is higher or
lower. When this happens, you must
certify the automotive fuel rating of the
new automotive fuel either with a
delivery ticket or by sending a new
letter of certification.

* * * * *

5. Revise § 306.10(f) to read as

follows:

§306.10 Automotive fuel rating posting.

(f) The following examples of
automotive fuel rating disclosures for
some presently available alternative
liquid automotive fuels are meant to
serve as illustrations of compliance with
this part, but do not limit the Rule’s
coverage to only the mentioned fuels:

(1) “Methanol/Minimum %
Methanol”

(2) “20% Ethanol/May harm some
vehicles. Check owner’s manual”

(3) “M-85/Minimum % Methanol”

(4) “E-85/Minimum __ % Ethanol/
May harm some vehicles. Check owner’s
manual”

(5) “LPG/Minimum % Propane” or

“LPG/Minimum % Propane and
___ % Butane”

(6) “LNG/Minimum __ % Methane”

(7) “B-20 Biodiesel Blend/contains
biomass-based diesel or biodiesel in
quantities between 5 percent and 20
percent”

(8) “20% Biomass-Based Diesel Blend/
contains biomass-based diesel or
biodiesel in quantities between 5
percent and 20 percent”

(9) “B-100 Biodiesel/contains 100
percent biodiesel”

(10) “100% Biomass-Based Diesel/
contains 100 percent biomass-based

diesel”
* * * * *

6. Amend § 306.12 by revising
paragraph (a)(2), by redesignating
existing paragraphs (a)(4) through (a)(9)
as paragraphs (a)(6) through (a)(11),
respectively, by adding new paragraphs
(a)(4) and (a)(5), by revising paragraph
(b)(2), by removing the fifth illustration
in paragraph (f), and by adding new
illustrations after the existing
illustrations in paragraph (f), to read as
follows:

§306.12 Labels.

(a) Layout -

* * * * *

(2) For alternative liquid automotive
fuel labels (one principal component)
other than, biodiesel, biomass-based
diesel, biodiesel blends, and biomass-
based diesel blends, and mixtures of
gasoline and more than 10 percent
ethanol. The label is 3 inches (7.62 cm)
wide x 2 1/2 inches (6.35 cm) long.
“Helvetica black” type is used
throughout. All type is centered. The
band at the top of the label contains the
name of the fuel. This band should
measure 1 inch (2.54 cm) deep. Spacing
of the fuel name is 1/4 inch (.64 cm)
from the top of the label and 3/16 inch
(.48 cm) from the bottom of the black
band, centered horizontally within the
black band. The first line of type
beneath the black band is 1/8 inch (.32
cm) from the bottom of the black band.
All type below the black band is
centered horizontally, with 1/8 inch (.32
cm) between each line. The bottom line
of type is 3/16 inch (.48 cm) from the
bottom of the label. All type should fall
no closer than 3/16 inch (.48 cm) from
the side edges of the label. If you wish
to change the dimensions of this single
component label to accommodate a fuel
descriptor that is longer than shown in
the sample labels, you must petition the
Federal Trade Commission. You can do
this by writing to the Secretary of the
Federal Trade Commission,
Washington, D.C. 20580. You must state
the size and contents of the label that
you wish to use, and the reasons that

you want to use it.
* * * * *

(4) For mid-Ilevel ethanol blends. (i)
The label is 3 inches (7.62 cm) wide x
2 1/2 inches (6.35 cm) long. “Helvetica
black” type is used throughout. The type
in the band is centered both
horizontally and vertically. The band at
the top of the label contains one of the
following:

(A) The numerical value representing
the volume percentage of ethanol in the
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fuel followed by the percentage sign and
then by the term “ETHANOL”;

(B) “X% - Y%,” where X represents
the numerical value of the minimum, at
least 10, and Y represents the numerical
value of the maximum, no more than 70,
amount of ethanol in the fuel, followed
by a line break and then the term
“ETHANOL”; or

(C) “10% - 70%” followed by a line
break and then the term “ETHANOL.”

(ii) The band should measure 1 inch
(2.54 cm) deep. The word “ETHANOL”
is in 24 point font. The exact percentage
disclosure in subsection (i) is in 24
point font. The range disclosures in
subsections (ii) and (iii) are in 18 point
font. The type below the black band is
centered vertically and inset 3/16 inch
(.48 cm) from the left edge of the box.
The first line begins with a round bullet
point in 16 point font and is followed
by the text “MAY HARM SOME
VEHICLES” in 20 point font. Below that
text, a new line begins with a bullet
point in 16 point font and is followed
by the text “CHECK OWNER’S
MANUAL” in 20 point font.

(5) For mixtures of gasoline and at
least 70 percent ethanol. (i) The label is

3 inches (7.62 cm) wide x 2 1/2 inches
(6.35 cm) long. “Helvetica black” type is
used throughout. The band should
measure 1 inch (2.54 cm) deep. The type
in the band is in 50 point font and is
centered both horizontally and
vertically.

(A) If the fuel is E85, the type in the
band reads “E-85.”

(B) If the common name of the fuel is
something other than E85, the type in
the black band should be the common
name of the fuel.

(ii) The type below the black band is
centered vertically. The first line of text
below the band, in 20 point font and
centered horizontally, is the text:
“MINIMUM X% ETHANOL,” where X
represents the numerical value of the
minimum percentage of ethanol in the
fuel. Below that text, a new line is left
justified and inset 1/4 inch (.64 cm)
from the left border of the label. The
line begins with a round bullet point
and is followed by the text “MAY
HARM SOME VEHICLES” in 11 point
font. Below that text, a new line is left
justified and inset 1/4 inch (.64 cm)
from the left border of the label. The

line begins with a bullet point and is

followed by the text “CHECK OWNER’S
MANUAL” in 11 point font.

* * * * *

(b) * * *

(2) For alternative liquid automotive
fuel labels (one principal component).
Except as provided above, all type
should be set in upper case (all caps)
“Helvetica Black” throughout. Helvetica
Black is available in a variety of
computer desk-top and phototype
setting systems. Its name may vary, but
the type must conform in style and
thickness to the sample provided here.
The spacing between letters and words
should be set as “normal.” The type for
the fuel name is 50 point (1/2 inch;
(1.27 cm) cap height) “Helvetica Black,”
knocked out of a 1 inch; (2.54 cm) deep
band. The type for the words
“MINIMUM?” and the principal
component is 24 pt. (1/4 inch; (.64 cm)
cap height.) The type for percentage is
36 pt. (3/8 inch; (.96 cm) cap height).

(f) Hlustrations of labels.

BILLING CODE 6750-01-S
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By direction of the Commission.
Donald S. Clark,
Secretary.
[FR Doc. 2010-5647 Filed 3—15-10: 8:45 am]
Billing Code: 6750-01-S

DEPARTMENT OF HOMELAND
SECURITY

Bureau of Customs and Border
Protection

DEPARTMENT OF THE TREASURY

19 CFR Part 159
[USCBP-2010-0008]
RIN 1505-AC21

Courtesy Notice of Liquidation

AGENCY: Customes and Border
Protection, Department of Homeland
Security; Department of the Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document proposes to
amend title 19 of the Code of Federal
Regulations (CFR) pertaining to the
method by which CBP issues courtesy
notices of liquidation. Courtesy notices
of liquidation provide informal,
advanced notice of the liquidation date
and are not required by statute.
Currently, CBP provides an electronic
and a paper courtesy notice for
importers of record whose entry
summaries are electronically filed in the
Automated Broker Interface (ABI). In an
effort to streamline the notification
process and reduce printing and mailing
costs, CBP proposes to discontinue
mailing paper courtesy notices of
liquidation to importers of record whose
entry summaries are filed in ABI.

DATE: Comments must be received on or
before May 17, 2010.

ADDRESSES: You may submit comments,
identified by USCBP docket number, by
one of the following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments
via docket number USCBP-2010-0008.

e Mail: Trade and Commercial
Regulations Branch, Regulations and
Rulings, Office of International Trade,
U.S. Customs and Border Protection,
799 9th Street, NW. (Mint Annex),
Washington, DC 20229-1179.

Instructions: All submissions received
must include the agency name and
USCBP docket number for this
rulemaking. All comments received will
be posted without change to http://
www.regulations.gov, including any
personal information provided. For

detailed instructions on submitting
comments and additional information
on the rulemaking process, see the
“Public Participation” heading of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov. Submitted
comments may also be inspected during
regular business days between the hours
of 9 a.m. and 4:30 p.m. at the Trade and
Commercial Regulations Branch,
Regulations and Rulings, Office of
International Trade, U.S. Customs and
Border Protection, 799 9th Street, NW.,
5th Floor, Washington, DC.

Arrangements to inspect submitted
comments should be made in advance
by calling Joseph Clark at (202) 325—
0118.

FOR FURTHER INFORMATION CONTACT:
Laurie Dempsey, Trade Policy and
Programs, Office of International Trade,
Customs and Border Protection, 202—
863—-6509.

SUPPLEMENTARY INFORMATION:

Public Participation

Interested persons are invited to
participate in this rulemaking by
submitting written data, views, or
arguments on all aspects of the
proposed rule. Customs and Border
Protection (CBP) also invites comments
that relate to the economic,
environmental, or federalism effects that
might result from this proposed rule. If
appropriate to a specific comment, the
commenter should reference the specific
portion of the proposed rule, explain the
reason for any recommended change,
and include data, information, or
authority that support such
recommended change.

Background

Section 1500(e) of title 19 of the
United States Code (19 U.S.C. 1500(e))
requires CBP to provide notice of
liquidation to the importer or his agent
and authorizes CBP to determine the
form and manner by which to issue the
notice. Section 159.1 of the CBP
regulations (19 CFR 159.1) defines
“liquidation” as the final calculation of
duties (not including vessel repair
duties) or drawback accruing on an
entry. “Duties” is defined in 19 CFR
101.1 as “[c]ustoms duties and any
internal revenue taxes which attach
upon importation.” Accordingly, in the
customhouse at each port of entry, CBP
posts the official bulletin notice of
liquidation indicating the date of
liquidation for the entries listed therein.
19 CFR 159.9(c). The posting of the

bulletin notice of liquidation is “legal
evidence of liquidation.” 19 CFR
159.9(c).

CBP also has the discretion to provide
advance notice of the liquidation date to
the importer or his agent by issuing
informal, courtesy notices of liquidation
(hereinafter “courtesy notice” or
“courtesy notices”). 19 CFR 159.9(d).
The courtesy notice is not required by
19 U.S.C. 1500(e) and does not trigger
the date upon which an importer may
file a protest under 19 U.S.C. 1514
challenging certain aspects of the
liquidation.

CBP intends to make certain changes
to the distribution of courtesy notices of
liquidation. Courtesy notices are mailed
and/or issued electronically to two
parties who use the Automated Broker
Interface (ABI) to file their entry
summaries: Importers of record and
customs brokers who are duly
authorized agents of the Importers.

Currently, CBP’s Technology Center
transmits, on a weekly basis, electronic
courtesy notices to all ABI filers and
mails paper courtesy notices, on CBP
Form 4333-A, to all importers of record
whose entry summaries are set to
liquidate by each port of entry. As a
result, two courtesy notices are issued
for importers of record whose electronic
entry summaries are filed in ABI: the
ABI filer receives an electronic courtesy
notice on behalf of the importer of
record; and, the importer of record
receives a paper courtesy notice. If the
importer of record is the ABI filer, then
the importer of record receives both an
electronic and a paper courtesy notice.
See 19 CFR part 143. If an importer files
a paper formal entry with CBP, that
importer receives a mailed courtesy
notice. See 19 CFR parts 141 and 142.

In an effort to streamline the
notification process and reduce printing
and mailing costs, CBP is proposing to
discontinue mailing the paper courtesy
notice to importers of record whose
entry summaries are filed in ABI. The
ABI filer, who is either the importer of
record or a customs broker, already
receives an electronic courtesy notice
thereby rendering the paper courtesy
notice duplicative. If the proposal is
adopted, ABI filers would only receive
electronic courtesy notices. Below is an
analysis of the cost savings that will
result if CBP discontinues paper
courtesy notices to these recipients.

Cost Savings

The following analysis details the cost
savings that would be realized by the
agency as a result of eliminating paper
courtesy notices to importers of record
who personally receive an electronic
courtesy notice or whose broker receives
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an electronic courtesy notice on their
behalf. In FY 2009, CBP sent
approximately 7.2 million paper
courtesy notices. CBP estimates that
99.6 percent of all summaries are
currently filed electronically using ABI.
Under the proposed rule, CBP estimates
that over 90 percent of paper courtesy
notices will be eliminated. For the
purpose of this analysis, we assume 6.5
million paper notices (90 percent) will
be eliminated. Additionally, we assume
that the number of notices does not
change from year to year.

Quantified Savings

1. Postage

By decreasing the number of paper
courtesy notices distributed, CBP will
significantly reduce postage costs
required to mail the notices. Current
U.S. Postal Service first-class letter rates
are 44 cents within the United States, 75
cents to Canada, 79 cents to Mexico, and
98 cents to the rest of the world. Exhibit
1 shows the total estimated savings on
postage in 2010, an estimated $3
million.

EXHIBIT 1—TOTAL SAVINGS ON

POSTAGE IN 2010

[Undiscounted]

Notice Number of
destination notices Total cost

Domestic ........... 5,899,816 | $2,595,919
Canada ............. 379,301 284,475
Mexico .............. 57,371 45,323
Other Foreign ... 167,193 163,849

Total ........... 6,503,681 3,089,566
2. Forms

CBP estimates that each courtesy
notice form costs $0.027. Decreasing the
number of paper forms by 6.5 million
will save the agency approximately
$175,599 per year.

3. Labor

CBP employs contractors to print the
paper courtesy notices and estimates the
cost of labor is $0.08 per copy. Based on
this estimate, the cost savings of labor
for printing is approximately $520,294
per year.

Total Quantified Savings

Exhibit 2 displays all of the cost
savings that have been quantified for
this analysis.

EXHIBIT 2—TOTAL SAVINGS FROM RE-
DUCING PAPER COURTESY NOTICES
IN 2010

[Undiscounted]

Annual

Cost savings
POStage ....cooeeeerieirieeeeee $3,089,566
Forms ... 175,599
Labor .....ooeiiiie e 520,294
Total .o 3,785,460

We total these savings over the next
10 years at a 3 and 7 percent discount
rate, per guidance provided in the
OMB’s Circular A—4. Total estimated
savings range from $28.4 million to
$33.3 million over the period of
analysis. Annualized savings are $3.8
million. Total present value and
annualized savings are presented in
Exhibit 3.

EXHIBIT 3—TOTAL PRESENT VALUE AND ANNUALIZED COSTS OF ADDITIONAL DATA ELEMENTS, 2010-2019, $2010

Total present value costs

($millions)

Annualized costs
($millions)

3%

7% 3%

7%

$33.3

$28.4 $3.8

$3.8

Additional Savings Not Quantified

CBP has service contracts with fixed
monthly costs for the equipment used to
print and mail the paper courtesy
notices. Current maintenance costs are
approximately $45,048 per year for two
printers and approximately $3,478 per
year for a finishing machine. CBP is
exploring lower cost options to replace
these machines, but we are unable to
quantify these savings or predict when
they might occur.

Additional costs associated with the
printing and distribution of paper
courtesy notices include labor by
government employees on the CBP Mail
Management Team and mainframe
processing time. Reducing the number
of paper notices will allow both Mail
Management Team and mainframe
resources to be used for other purposes.
While we do not have enough data to
quantify these savings at this time, they
are important to consider in the analysis
of the total impact of the reduction of
paper courtesy notices.

Summary of Cost Savings

CBP estimates that this proposed rule
will save the agency $3.8 million
annually by eliminating 90%, or
approximately 6.5 million, of the paper
courtesy notices currently sent to
importers. Quantified savings include
reduced postage, forms, and contract
labor costs. Additional savings may be
realized by reducing maintenance costs
on equipment used to produce the paper
notices and allowing more efficient use
of other government resources, but we
do not have enough data to quantify
these at this time.

Explanation of Proposed Amendments

This document proposes to amend
section 159 of the CBP regulations (19
CFR 159) by removing any reference to
Customs Form 4333—A, when used in
connection with courtesy notices. This
change is necessary to reflect that
electronic courtesy notices in ABI are
not set forth on CBP Form 4333-A;
however, the form will continue to be
used when paper courtesy notices are
distributed. Moreover, this document
proposes to amend 19 CFR 159.9(c)(1)

by removing the last sentence, which
refers to electronic courtesy notices,
because section 159.9(d) discusses
courtesy notices generally.

The proposed changes will not affect
CBP’s continuing legal obligation to post
the official bulletin notice of liquidation
in the customhouse at all ports of entry
pursuant to 19 CFR 159.9(b). Moreover,
the proposed amendment will not affect
the use of CBP Form 4333-A as a notice
of extension and suspension. 19 CFR
159.12(b)-(c).

In addition, this document proposes
non-substantive amendments to
§§159.9, 159.10, 159.11, and 159.12 of
the CFR to reflect the nomenclature
changes effected by the transfer of CBP
to the Department of Homeland Security
and other minor editorial edits.

Executive Order 12866

This proposed rule is not a
“significant regulatory action” per
Executive Order 12866 because it will
not result in expenditures totaling $100
million or more in any one year. The
Office of Management and Budget
(OMB) has not reviewed this regulation
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under that order. The proposed rule
would result in cost savings as
discussed earlier in the preamble.

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires Federal
agencies to examine the impact a rule
would have on small entities. A small
entity may be a small business (defined
as any independently owned and
operated business not dominant in its
field that qualifies as a small business
per the Small Business Act); a small not-
for-profit organization; or a small
governmental jurisdiction (locality with
fewer than 50,000 people).

It is noted that this proposal does not
directly affect small entities because
these proposed amendments place no
new regulatory requirements on small
entities to change their business
practices. This proposed rule will
eliminate paper courtesy notices that are
sent to importers who file entry
summaries via ABI or who hire a third
party to file via ABI on their behalf.
Those importers who do not file using
ABI are likely to be small businesses or
individuals making entry on personal
goods, all of whom will continue to
receive paper courtesy notices. As such,
this rule should not adversely impact
those importers. The primary impact of
this proposed rule will be the savings
realized by CBP as a result of
eliminating a large portion of its annual
printing and mailing costs associated
with paper courtesy notices. For these
reasons, we believe the effects of this
proposed rule will not have an impact
on a substantial number of small entities
and that any effect would not rise to the
level of a “significant” economic impact.

We welcome comments on this
conclusion.

Paperwork Reduction Act

As there is no collection of
information proposed in this document,
the provisions of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507)
are inapplicable.

Signing Authority

This proposed regulation is being
issued in accordance with 19 CFR
0.1(a)(1) pertaining to the Secretary of
the Treasury’s authority (or that of his
delegate) to approve regulations related
to certain customs revenue functions.

List of Subjects in 19 CFR Part 159

Antidumping, Countervailing duties,
Customs duties and inspection, Foreign
currencies.

Proposed Amendments to the CBP
Regulations

For the reasons set forth in the
preamble, part 159 of title 19 of the CFR
(19 CFR Part 159) is proposed to be
amended as set forth below.

PART 159—LIQUIDATION OF DUTIES

1. The general authority citation for
part 159 continues to read as follows:

Authority: 19 U.S.C. 66, 1500, 1504, 1624.

* * * * *

2.In §159.9:

a. Paragraph (a) is amended by
removing the word “Customs” and
adding in its place the term “CBP”.

b. Paragraph (c)(1) is amended by
removing the word “shall” from the first
and second sentence and adding in its
place the word “will”; and, by removing
the last sentence.

c. Paragraph (d) is revised.

The revision reads as follows:

§159.9 Notice of liquidation and date of
liquidation for formal entries.
* * * * *

(d) Courtesy notice of liquidation.
CBP will endeavor to provide importers
or their agents with a courtesy notice of
liquidation for all entries scheduled to
be liquidated or deemed liquidated by
operation of law. The courtesy notice of
liquidation that CBP will endeavor to
provide will be electronically
transmitted pursuant to an authorized
electronic data interchange system if the
entry summary was filed electronically
in accordance with part 143 of this
chapter or on CBP Form 4333-A if the
entry was filed on paper pursuant to
parts 141 and 142 of this chapter. This
notice will serve as an informal,
courtesy notice and not as a direct,
formal, and decisive notice of
liquidation.

§159.10 [Amended]

3.1In §159.10:

a. Paragraph (a)(2) is amended by
removing the word “Customs” and
adding in its place the term “CBP”.

b. Paragraphs (c)(1) and (3) are
amended by removing the word
“Customs” where it appears and adding
in each place the term “CBP”; and in
paragraphs (c)(1) through (3) by
removing the word “shall” each place
that it appears and adding in its place
the word “will”.

§159.11 [Amended]

4.In §159.11:

a. Paragraph (a) is amended by
removing the word “shall” each place
that it appears and adding in its place
the word “will”, by removing the word
“Customs” the first two places it appears

and adding in its place the term “CBP”,
and, in the last sentence, by removing
the words “on Customs Form 4333-A".

b. Paragraph (b) is amended by
removing the word “shall” each place
that it appears and adding in its place
the word “will”.

§159.12 [Amended]

5.1n §159.12:

a. Paragraphs (a)(1)(i) and (ii), (b), (c),
and (d)(1) are amended by removing the
word “Customs” each place that it
appears and adding in its place the term
“CBP”.

b. Paragraph (f)(1) is amended, in the
first sentence, by removing the word
“shall” and adding in its place the word
“will” and, in the last sentence, by
removing the word “Customs” at its first
occurrence and adding in its place the
term “CBP” and removing the words “on
Customs Form 4333-A”.

c. Paragraph (f)(2) is amended by
removing the word “shall” and adding in
its place the word “will”.

d. Paragraph (g) is amended, in the
first sentence, by removing the word
“shall” and adding in its place the word
“will”, and by removing the word
“Customs” and adding in its place the
term “CBP”; and, in the last sentence, by
removing the word “Customs” at its first
occurrence and adding in its place the
term “CBP”, and by removing the words
“on Customs Form 4333-A".

Approved: March 10, 2010.
David V. Aguilar,

Acting Deputy Commissioner, U.S. Customs
and Border Protection.

Timothy E. Skud,

Deputy Assistant Secretary of the Treasury.
[FR Doc. 2010-5635 Filed 3—15-10; 8:45 am]
BILLING CODE 9111-14-P

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Parts 1910, 1915, 1926
[Docket No. OSHA-H054a—-2006—-0064]
RIN 1218-AC43

Revising the Notification Requirements
in the Exposure Determination;
Provisions of the Hexavalent
Chromium Standards

AGENCY: Occupational Safety and Health
Administration (OSHA), Department of
Labor.

ACTION: Notice of proposed rulemaking.

SUMMARY: On February 28, 2006, OSHA
published a final rule for Occupational
Exposure to Hexavalent Chromium (Cr
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(VI)). Public Citizen Health Research
Group (Public Citizen) and other parties
petitioned for review of the standard in
the United States Court of Appeals for
the Third Circuit. The court denied the
petitions for review on all but one issue.
The Third Circuit remanded the
employee notification requirements in
the standard’s exposure determination
provisions for further consideration.
More specifically, the court directed the
Agency to either provide an explanation
for its decision to limit employee
notification requirements to
circumstances in which Cr(VI)
exposures exceed the permissible
exposure limit (PEL) or take other
appropriate action with respect to that
paragraph of the standard. After
reviewing the rulemaking record on this
issue, and reconsidering the provision
in question, OSHA has decided to
propose a revision of the notification
requirements, by means of this Notice of
Proposed Rulemaking (NPRM), that
would require employers to notify
employees of the results of all exposure
determinations.

DATES: Comments to this NPRM, hearing
requests, and other information must be
submitted (transmitted, postmarked, or
delivered) by April 15, 2010. All
submissions must bear a postmark or
provide other evidence of the
submission date.

ADDRESSES: You may submit comments,
hearing requests, and other materials,
identified by Docket No. OSHA-HO054a-
2006—0064, by any of the following
methods:

Electronically: You may submit
comments and attachments
electronically at http://
www.regulations.gov which is the
Federal eRulemaking Portal. Follow the
instructions online for submitting
comments.

Facsimile: OSHA allows facsimile
transmission of comments and hearing
requests that are 10 pages or fewer in
length (including attachments). You can
fax these documents to the OSHA
Docket Office at (202) 693—-1648; hard
copies of these documents are not
required. Instead of transmitting
facsimile copies of attachments that
supplement these documents (e.g.,
studies, journal articles), commenters
must submit these attachments to the
OSHA Docket Office, Technical Data
Center, Room N-2625, OSHA, U.S.
Department of Labor, 200 Constitution
Ave., NW., Washington, DC 20210.
These attachments must clearly identify
the sender’s name, the date, and the
Docket No. (OSHA-H054a—2006—-0064)
so that the Agency can attach them to
the appropriate document.

Regular mail, express delivery, hand
(courier) delivery, and messenger
service: Submit comments and any
additional material to the OSHA Docket
Office, Docket No. OSHA-H054a—2006—
0064 or RIN No. 1218—-AC43, Technical
Data Center, Room N-2625, OSHA, U.S.
Department of Labor, 200 Constitution
Ave., NW., Washington, DC 20210;
telephone: (202) 693—-2350. (OSHA’s
TTY number is (877) 889-5627.) Note
that security procedures may delay
OSHA'’s receipt of comments and other
written materials submitted by regular
mail. Please contact the OSHA Docket
Office for information about security
procedures concerning delivery of
materials by express delivery, hand
delivery, and messenger service.
Deliveries (hand, express mail,
messenger service) are accepted during
the Docket Office’s normal business
hours, 8:15 a.m. to 4:45 p.m., E.T.

Instructions: All submissions must
include the Agency name and the OSHA
docket number (i.e., OSHA Docket No.
OSHA-H054a—-2006—-0064). Comments
and other material, including any
personal information, will be placed in
the public docket without revision, and
will be available online at http://
www.regulations.gov. Therefore, the
Agency cautions commenters about
submitting statements they do not want
made available to the public or
submitting comments that contain
personal information (either about
themselves or others) such as social
security numbers, birth dates, and
medical data.

Docket: To read or download
comments or other material in the
docket, go to http://www.regulations.gov
or to the OSHA Docket Office at the
address above. Documents in the docket
are listed in the http://
www.regulations.gov index; however,
some information (e.g., copyrighted
material) is not publicly available to
read or download through this Web site.
All submissions, including copyrighted
material, are available for inspection
and copying at the OSHA Docket Office.
Contact the OSHA Docket Office for
assistance in locating docket
submissions.

FOR FURTHER INFORMATION CONTACT: For
general information and press inquiries
contact Ms. Jennifer Ashley, Director,
OSHA Office of Communications, Room
N-3647, U.S. Department of Labor, 200
Constitution Avenue, NW., Washington,
DC 20210; telephone: (202) 693—1999.
For technical inquiries, contact Maureen
Ruskin, Office of Chemical Hazards—
Metals, Directorate of Standards and
Guidance, Room N-3718, OSHA, U.S.
Department of Labor, 200 Constitution

Avenue, NW., Washington, DC 20210;
telephone: (202) 693-1950, fax: (202)
693—1678. Copies of this Federal
Register notice are available from the
OSHA Office of Publications, Room N—
3101, U.S. Department of Labor, 200
Constitution Avenue, NW., Washington,
DC 20210; telephone (202) 693—1888.
Electronic copies of this Federal
Register notice, as well as news releases
and other relevant documents, are
available at OSHA’s Web page at
http://www.osha.gov.

SUPPLEMENTARY INFORMATION:

I. Request for Comment

OSHA requests comments on all
issues related to this action including
economic or other regulatory impacts of
this action on the regulated community.
OSHA will consider all of the
comments, and the comments will
become part of the record. OSHA will
determine its next steps based on all
comments and submissions.

IL. Relationship Between This Proposed
Rule and the Companion Direct Final
Rule

In direct final rulemaking, an agency
publishes a direct final rule in the
Federal Register with a statement that
the rule will go into effect unless a
significant adverse comment is received
within a specified period of time. An
identical proposed rule is often
published at the same time. If
significant adverse comments are not
submitted in response to the direct final
rule, the rule goes into effect. If a
significant adverse comment is received,
the agency withdraws the direct final
rule and treats such comment as a
response to the proposed rule. Direct
final rulemaking is typically used where
an agency anticipates that a rule will not
be controversial. Examples include
minor substantive changes to
regulations, direct incorporations of
mandates from new legislation, and in
this case, minor changes to regulations
resulting from a judicial remand.

OSHA is publishing this proposed
rule along with a companion direct final
rule. The comment period for the
proposed rule runs concurrently with
that of the direct final rule. Any
comments received under this proposed
rule will also be treated as comments
regarding the companion direct final
rule. Likewise, significant adverse
comments submitted to the companion
direct final rule will also be considered
as comments to this proposed rule.

If OSHA receives a significant adverse
comment on the companion direct final
rule, the Agency will publish a timely
withdrawal of the DFR and proceed
with this NPRM. In the event OSHA
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withdraws the companion direct final
rule because of significant adverse
comment, the Agency will consider all
comments received when it continues
with this proposed rule. OSHA will
then decide whether to publish a new
final rule.

III. Discussion of Changes

Paragraph (d) of the Chromium
standard (29 CFR 1910.1026, 29 CFR
1915.1026, 29 CFR 1926.1126) (71 FR
10100) is titled “Exposure
Determination” and requires employers
to determine the 8-hour time-weighted-
average exposure for each employee
exposed to Cr(VI). This can be done
through scheduled air monitoring
(paragraph (d)(2)) or on the basis of any
combination of air monitoring data,
historical monitoring data, and/or
objective data (paragraph (d)(3)). As
originally promulgated, paragraph (d)(4)
required the employer to notify affected
employees of any exposure
determinations indicating exposures in
excess of the PEL. The employer can
satisfy this requirement either by
posting the exposure determination
results in an appropriate location
accessible to all affected employees or
by notifying each affected employee in
writing of the results of the exposure
determination. Under the general
industry standard, notice has to be
provided within 15 work days, and in
construction and maritime employers
have 5 work days to provide the
required notice.

The requirement to notify employees
of exposures above the exposure limit
was consistent with Section 8(c)(3) of
the Occupational Safety and Health Act
of 1970 (OSH Act), which requires
employers “to promptly notify any
employee who has been or is being
exposed to toxic materials or harmful
physical agents * * * at levels which
exceed those prescribed by an
applicable occupational safety and
health standard,” 29 U.S.C. 657(c)(3).
The promulgated notice requirement
was more limited than the proposed
chromium standard (69 FR 59306, Oct.
4, 2004), however. The proposed
standard would have required
employers to notify affected employees
of all exposure determinations,
irrespective of the results. The broader,
proposed notice requirement mirrored
similar provisions in OSHA'’s other
substance-specific health standards
including, but not limited to, lead (29
CFR 1910.1025(d)(8)(i)); arsenic (29 CFR
1910.1018(e)(5)(i)); methylenedianiline
(29 CFR 1910.1050(e)(7)(1)); butadiene
(29 CFR 1910.1051(d)(7)(i)); and
methylene chloride (29 CFR
1910.1052(d)(5)(i)). All of those other

standards require employers to notify
employees of all exposure monitoring
results.

Public Citizen and other parties
petitioned for review of the final
chromium standard. (See Public Citizen
Health Research Group v. Dept. of
Labor, 557 F.3d 165 (3d Cir. 2009)). Part
of Public Citizen’s petition involved a
challenge to paragraph (d)(4). Public
Citizen argued that OSHA’s decision to
depart from the proposed rule and limit
the employee notification requirement
to exposures above the PEL was
arbitrary and unexplained. Although
OSHA defended the final notification
provision on many grounds, including
that it was consistent with Section
8(c)(3) of the OSH Act, the Third Circuit
granted Public Citizen’s petition for
review with regard to the employee
notification requirement (while denying
all other challenges to the standard). See
Public Citizen, 557 F.3d at 185-86. The
court found that “OSHA failed to
provide a statement of reasons for
departing from the proposed standard
and past practice in other standards,” id.
at 186, and remanded paragraph (d)(4)
to the agency “for further consideration
and explanation.” Id. at 191. The court
“expect[ed] OSHA [to] * * * act
expeditiously in either providing an
explanation for its chosen notification
requirements or taking such further
action as may be appropriate.” Id. at
192.

In response to the Third Circuit’s
decision, OSHA re-examined the record.
The Agency did not find any comments
or testimony in the record on the narrow
issue of whether employees should be
notified of all exposure determinations.
OSHA also confirmed that all of its
other substance-specific health
standards have broader notification
requirements than the 2006 Cr(VI)
standard, i.e., they require employers to
notify employees of exposures even
below the relevant exposure limits. See,
e.g., lead (29 CFR 1910.1025(d)(8)(i));
arsenic (29 CFR 1910.1018(e)(5)(1));
methylenedianiline (29 CFR
1910.1050(e)(7)(i)); butadiene (29 CFR
1910.1051(d)(7)(i)); and methylene
chloride (29 CFR 1910.1052(d)(5)(i)).

Upon reconsidering this issue, OSHA
has decided to take action, by means of
this notice, to propose an amendment to
the notification requirements in the
Cr(VI) standards. Consistent with the
language in the proposed chromium
standard, as well as past practice in
OSHA'’s other substance-specific health
standards, the amended provision
would require employers to notify
affected employees of all exposure
determinations, whether above or below
the PEL. OSHA is not proposing to

change any other requirements in the
exposure determination or notification
provisions. For example, the number of
work days employers have to provide
notice to employees would remain
unchanged.

In the preamble to the final Cr(VI)
standard, OSHA concluded that
employees were exposed to significant
risk at the previous PEL for Cr(VI) of 52
pg/m3 and that lowering the PEL to 5
pg/m3 substantially reduced that risk. 71
FR at 10223-25. Feasibility
considerations led OSHA to set the PEL
at 5 ug/ms3, even though the Agency
recognized that significant risk
remained at lower levels. See id. at
10333-39. For example, OSHA still
expected 2.1-9.1 excess lung cancer
deaths per 1000 workers with a lifetime
of regular exposure to Cr(VI) at 1 ug/ms3.
See id. at 10224 (Table VII-1). OSHA
explained in the preamble to the final
rule that the ancillary provisions of the
standard, e.g., monitoring and medical
surveillance requirements, were
expected to reduce the residual risk
remaining at the final PEL. Id. at 10334.
OSHA believes that this amendment to
the notification requirement will, in
addition to the other ancillary
requirements, further reduce the risk of
health impairment associated with
Cr(VI) exposures below 5 pg/m3.

Notifying employees of their
exposures arms them with knowledge
that can permit and encourage them to
be more proactive in working safely to
control their own exposures through
better work practices and by more
actively participating in safety
programs. As OSHA noted with respect
to its Hazard Communication Standard:
“Workers provided the necessary hazard
information will more fully participate
in, and support, the protective measures
instituted in their workplaces.” 59 FR
6126, 6127 (Feb. 9, 1994). Exposures to
Cr(VI) below the PEL may still be
hazardous, and making employees
aware of such exposures may encourage
them to take whatever steps they can, as
individuals, to reduce their exposures as
much as possible.

This may be of particular significance
for welders, who make up almost half of
the employees affected by the chromium
standard. See 71 Fr at 10257-59 (Table
VIII-3). Welders have a unique ability to
control their own Cr(VI) exposures by
making simple changes to their work
practices, e.g., changes in technique,
posture or the positioning of portable
local exhaust ventilation. See, e.g.,
Shaw Environmental, Inc., Cost and
Economic Impact Analysis of a Final
OSHA Standard for Hexavalent
Chromium, Chapter 2-Welding, Docket
No. OSHA-H054a-2006—-0064,
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Document No. 2541, page 2—156
(“Another environmental variable is the
variation in welding technique and
posture used by different welders. Small
differences in the welder’s body
position in relation to the welding task,
the welder’s body position in relation to
the weld, and any LEV [local exhaust
ventilation] may create large differences
in an individual’s fume exposure.
Welder information and training should
reduce the occurrence of this poor work
practice.”).

For a complete discussion of
applicable legal considerations, OSHA’s
economic analysis and Regulatory
Flexibility Act certification, issues
involving federalism and State-Plan
States, and OSHA'’s response under the
Unfunded Mandates Reform Act, see the
preamble to the direct final rule.

IV. OMB Review Under the Paperwork
Reduction Act of 1995

The proposed revision to the
notification requirement in the Cr(VI)
standard is subject to review by the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act of 1995 (PRA-95), 44 U.S.C. 3501 et
seq., and OMB’s regulations at 5 CFR
part 1320. The information collection
requirements (“paperwork”) currently
contained in the Chromium VI (Cr(VI))
standard are approved by OMB
(Information Collection Request (ICR),
Chromium (VI) Standards for General
Industry (29 CFR 1910.1026), Shipyard
Employment (29 CFR 1915.1026), and
Construction (29 CFR 1926.1126), under
OMB Control number 1218-0252. The
Department notes that a Federal agency
cannot conduct or sponsor a collection
of information unless it is approved by
OMB under the PRA and displays a
currently valid OMB control number,
and the public is not required to
respond to a collection of information
requirement unless it displays a
currently valid OMB control number.
Also, notwithstanding any other
provisions of law, no person shall be
subject to penalty for failing to comply
with a collection of information
requirement if the requirement does not
display a currently valid OMB control
number.

On June 22, 2009, OSHA published a
preclearance Federal Register Notice,
Docket No. OSHA-2009-0015, as
specified in PRA-95 (44 U.S.C.
3506(c)(2)(A)), allowing the public sixty
days to comment on a proposal to
extend OMB’s approval of the
information collection requirements in
the Cr(VI) standard (74 FR 29517). This
Notice also served to inform the public
that OSHA was considering revising the
notification requirements in the

exposure determination provision in
response to the court-ordered remand.
At that point OSHA estimated the new
burden hours and costs that would
result from this potential amendment to
the standard, and the public had sixty
days to comment on those estimates in
accordance with the PRA, 44 U.S.C.
3506(c)(2). OSHA estimated that a
requirement to notify employees of all
exposure determination results would
result in an increase of 62,575 burden
hours and would increase employer
cost, in annualized terms, by
$1,526,731.

The pre-clearance Federal Register
comment period closed on August 22,
2009. OSHA did not receive public
comments on that notice. On October
30, 2009, DOL published a Federal
Register notice announcing that the
Cr(VI) ICR had been submitted to OMB
(74 FR 56216) for review and approval,
and that interested parties had until
November 30, 2009 to submit comments
to OMB on that submission. No
comments were received in response to
that Notice either.

Now that OSHA is proposing to
amend the Cr(VI) standard via this
NPRM, the Agency will provide an
additional thirty days for the public to
comment on the estimated paperwork
implications of the proposed changes to
the notification requirements.

Inquiries: You may obtain an
electronic copy of the complete Cr(VI)
ICR by visiting the Web page at:
http://www.reginfo.gov/public/do/
PRAMain, scroll under “Inventory of
Approved Collections, Collections
Under Review, Recently Approved/
Expired” to “Department of Labor
(DOL)” to view all of the DOL’s ICRs,
including those ICRs submitted for
rulemakings. The Department’s ICRs are
listed by OMB control number. The
Cr(VI) OMB control number is 1218—
0252. To make inquiries, or to request
other information, contact Todd Owen,
Directorate of Standards and Guidance,
OSHA, Room N-3609, U.S. Department
of Labor, 200 Constitution Avenue,
NW., Washington, DC 20210; telephone
(202) 693—-2222.

Submitting comments: Members of
the public who wish to comment on the
estimated burden hours and costs
attributable to the amendment to the
notification provision, as described in
the Cr(VI) ICR, may send their written
comments to the Office of Information
and Regulatory Affairs, Attn: OSHA
Desk Officer (RIN 1218-AC43), Office of
Management and Budget, Room 10235,
725 17th Street, NW., Washington, DC
20503. The Agency encourages
commenters to also submit their
comments on these paperwork

requirements to the rulemaking docket
(Docket No OSHA-H054a—2006—-0064).
For instructions on submitting these
comments to the rulemaking docket, see
the sections of this Federal Register
notice titled DATES and ADDRESSES.

List of Subjects
29 CFR Part 1910

Exposure determination, General
industry, Health, Hexavalent chromium
(Cr(V1)), Notification of determination
results to employees, Occupational
safety and health.

29 CFR Part 1915

Exposure determination, Health,
Hexavalent chromium (Cr(VI)),
Notification of determination results to
employees, Occupational safety and
health, shipyard employment.

29 CFR Part 1926

Construction, Exposure
determination, Health, Hexavalent
chromium (Cr(VI)), Notification of
determination results to employees,
Occupational safety and health.

Authority and Signature

David Michaels, PhD, MPH, Assistant
Secretary of Labor for Occupational
Safety and Health, U.S. Department of
Labor, 200 Constitution Avenue, NW.,
Washington, DC 20210, directed the
preparation of this notice of proposed
rulemaking. The Agency is issuing this
rule under Sections 4, 6, and 8 of the
Occupational Safety and Health Act of
1970 (29 U.S.C. 653, 655, 657), Secretary
of Labor’s Order 5—-2007 (72 FR 31159),
and 29 CFR part 1911.

Signed at Washington, DC, on March 11,
2010.

David Michaels,

Assistant Secretary of Labor for Occupational
Safety and Health.

Amendments to Standards

For the reasons stated in the
preamble, OSHA is proposing to amend
29 CFR parts 1910, 1915, and 1926 to
read as follows:

PART 1910—OCCUPATIONAL SAFETY
AND HEALTH STANDARDS—
[AMENDED]

Subpart A—General

1. The authority citation for subpart A
of part 1910 is revised to read as
follows:

Authority: Sections 4, 6, and 8 of the
Occupational Safety and Health Act of 1970
(29 U.S.C. 653, 655, and 657); Secretary of
Labor’s Order No. 12-71 (36 FR 8754), 8-76
(41 FR 25059), 9-83 (48 FR 35736), 1-90 (55
FR 9033), 6-96 (62 FR 111), 3—2000 (65 FR
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50017), 5-2002 (67 FR 65008), or 5—-2007 (72
FR 31160), as applicable.

Sections 1910.7, 1910.8, and 1910.9 also
issued under 29 CFR Part 1911. Section
1910.7(f) also issued under 31 U.S.C. 9701,
29 U.S.C. 9a, 5 U.S.C. 553; Pub. L. 106-113
(113 Stat. 1501A—222); and OMB Circular A—
25 (dated July 8, 1993) (58 FR 38142, July 15,
1993).

Subpart Z—Toxic and Hazardous
Substances

2. The authority citation for subpart Z
of part 1910 is revised to read as
follows:

Authority: Secs. 4, 6, 8 of the Occupational
Safety and Health Act of 1970 (29 U.S.C. 653,
655, and 657); Secretary of Labor’s Order No.
12-71 (36 FR 8754), 8-76 (41 FR 25059), 9—
83 (48 FR 35736), 1-90 (55 FR 9033), 6-96
(62 FR 111), 3—2000 (65 FR 50017), 5—2002
(67 FR 65008), or 5—-2007 (72 FR 31160), as
applicable; and 29 CFR part 1911.

All of subpart Z issued under section 6(b)
of the Occupational Safety and Health Act of
1970, except those substances that have
exposure limits listed in Tables Z-1, Z-2,
and Z-3 of 29 CFR 1910.1000. The latter
were issued under section 6(a) (29 U.S.C.
655(a)).

Section 1910.1000, Tables Z—-1, Z—-2, and
7Z-3 also issued under 5 U.S.C. 553, but not
under 29 CFR part 1911 except for the
arsenic (organic compounds), benzene,
cotton dust, and chromium (VI) listings.

Section 1910.1001 also issued under
section 107 of the Contract Work Hours and
Safety Standards Act (40 U.S.C. 3704) and 5
U.S.C. 553.

Section 1910.1002 also issued under 5
U.S.C. 553, but not under 29 U.S.C. 655 or
29 CFR part 1911.

Sections 1910.1018, 1910.1029, and
1910.1200 also issued under 29 U.S.C. 653.

Section 1910.1030 also issued under Pub.
L. 106—430, 114 Stat. 1901.

3. Section 1910.1026, paragraph
(d)(4)(i), is revised to read as follows:

§1910.1026 Chromium (VI)

* * * * *

(d) * % %

4 * k%

(i) Within 15 work days after making
an exposure determination in
accordance with paragraph (d)(2) or
paragraph (d)(3) of this section, the
employer shall individually notify each
affected employee in writing of the
results of that determination or post the
results in an appropriate location

accessible to all affected employees.

PART 1915—OCCUPATIONAL SAFETY
AND HEALTH STANDARDS FOR
SHIPYARD EMPLOYMENT [AMENDED]

Subpart A—General Provisions

4. The authority citation for part 1915
will continue to read as follows:

Authority: Section 41, Longshore and
Harbor Workers’ Compensation Act (33
U.S.C. 941); Sections 4, 6, and 8 of the
Occupational Safety and Health Act of 1970
(29 U.S.C. 653, 655, 657); Secretary of Labor’s
Order No. 12—71 (36 FR 8754), 8-76 (41 FR
25059), 9-83 (48 FR 35736), 1-90 (55 FR
9033), 6-96 (62 FR 111), 3—2000 (65 FR
50017), 5-2002 (67 FR 65008), or 5-2007 (72
FR 31160) as applicable; 29 CFR Part 1911.

Subpart Z—Toxic and Hazardous
Substances

5. Section 1915.1026, paragraph
(d)(4)(1), is revised to read as follows:

§1915.1026 Chromium (VI)

* * * * *

(d) E

(4) * % %

(i) Within 5 work days after making
an exposure determination in
accordance with paragraph (d)(2) or
paragraph (d)(3) of this section, the
employer shall individually notify each
affected employee in writing of the
results of that determination or post the
results in an appropriate location

accessible to all affected employees.
* * * * *

PART 1926—SAFETY AND HEALTH
REGULATIONS FOR
CONSTRUCTION—[AMENDED]

Subpart A—General

6. The authority citation for subpart A
of part 1926 is revised to read as
follows:

Authority: Section 3704 of the Contract
Work Hours and Safety Standards Act (40
U.S.C. 3701 et seq.); sections 4, 6, and 8 of
the Occupational Safety and Health Act of
1970 (29 U.S.C. 653, 655, and 657); Secretary
of Labor’s Order No. 12—-71 (36 FR 8754), 8—
76 (41 FR 25059), 9-83 (48 FR 35736), 1-90
(55 FR 9033), 696 (62 FR 111), 3—2000 (65
FR 50017), 5-2002 (67 FR 65008), or 5—2007
(72 FR 31160) as applicable; and 29 CFR part
1911.

Subpart Z—Toxic and Hazardous
Substances

7. The authority citation for subpart Z
of part 1926 is revised to read as
follows:

Authority: Section 3704 of the Contract
Work Hours and Safety Standards Act (40
U.S.C. 3701 et seq.); Sections 4, 6, and 8 of
the Occupational Safety and Health Act of
1970 (29 U.S.C. 653, 655, 657); Secretary of
Labor’s Orders 12—71 (36 FR 8754), 8—76 (41
FR 25059), 9-83 (48 FR 35736), 1-90 (55 FR
9033), 6-96 (62 FR 111), 3—2000 (62 FR
50017), 5-2002 (67 FR 65008), or 5-2007 (72
FR 31160) as applicable; and 29 CFR part 11.

Section 1926.1102 of 29 CFR not issued
under 29 U.S.C. 655 or 29 CFR part 1911;
also issued under 5 U.S.C. 553.

8. Section 1926.1126, paragraph
(d)(4)(i), is revised to read as follows:

§1926.1126 Chromium (VI)
* * * * *

(d) I

(4) * % %

(i) Within 5 work days after making
an exposure determination in
accordance with paragraph (d)(2) or
paragraph (d)(3) of this section, the
employer shall individually notify each
affected employee in writing of the
results of that determination or post the
results in an appropriate location
accessible to all affected employees.

* * * * *
[FR Doc. 2010-5731 Filed 3—15-10; 8:45 am]
BILLING CODE 4510-26-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 98
[EPA-HQ-OAR-2008-0508; FRL-9127-5]
RIN 2060-AQ15

Mandatory Reporting of Greenhouse
Gases: Minor Harmonizing Changes to
the General Provisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to amend
the general provisions for the
Mandatory Greenhouse Gas (GHG)
Reporting Rule. The amendments do not
change the requirements of the
regulation for facilities and suppliers
covered by the 2009 final rule. Rather,
the amendments are minor changes to
the format of several sections of the
general provisions to accommodate the
addition of new subparts in the future
in a simple and clear manner. These
changes include updating the language
for the schedule for submitting reports
and calibrating equipment to recognize
that subparts that may be added in the
future would have later deadlines.
These revisions do not change the
requirements for subparts included in
the 2009 final rule.

DATES: Comments. Written comments
must be received on or before April 15,
2010.

Public Hearing. EPA does not plan to
conduct a public hearing unless
requested. To request a hearing, please
contact the person listed in the
preceding FOR FURTHER INFORMATION
CONTACT section by March 23, 2010. If
requested, the public hearing will be
conducted on March 31, 2010 at 1310 L
St., NW., Washington, DC, 20005
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starting at 9 a.m., local time. EPA will
provide further information about the
hearing on its Web page if a hearing is
requested.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
OAR-2008-0508, by mail to
Environmental Protection Agency, EPA
Docket Center (EPA/DC), Mailcode
6102T, Attention Docket ID No. EPA-
HQ-OAR-2008-0508, 1200
Pennsylvania Avenue, NW.,
Washington, DC 20460. Please include a
total of two copies. Comments may also
be submitted electronically or through
hand delivery/courier by following the
detailed instructions in the ADDRESSES
section of the direct final rule located in
the rules section of this Federal
Register.

FOR FURTHER INFORMATION CONTACT:
Carole Cook, Climate Change Division,
Office of Atmospheric Programs (MC—
6207]), Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460; telephone
number: (202) 343—-9263; fax number:

(202) 343-2342; e-mail address:
GHGReportingRule@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Why Is EPA Issuing This Proposed
Rule?

This document proposes to take
action on the Mandatory Greenhouse
Gas Reporting Rule (40 CFR part 98,
subpart A.) We have published a direct
final rule in the “Rules and Regulations”
section of this Federal Register because
we view this as a noncontroversial
action and anticipate no adverse
comment. We have explained our
reasons for this action in the preamble
to the direct final rule.

If we receive no adverse comment, we
will not take further action on this
proposed rule. If we receive adverse
comment, we will withdraw the direct
final rule and it will not take effect. We
are not accepting comment on any other
aspect of 40 CFR Part 98 other than
comments on the specific changes
explained in the direct final rule. We
would address all relevant public
comments in any subsequent final rule

based on this proposed rule. We are not
requesting or entertaining comments on
decisions made in the 2009 final rule.
Comments received on issues resolved
in the 2009 final rule will not be
considered adverse comments on this
direct final rule because they are outside
the scope of the changes being made by
this rule.

We do not intend to institute a second
comment period on this action. Any
parties interested in commenting must
do so at this time. For further
information, please see the information
provided in the ADDRESSES section of
this document.

II. Does This Action Apply to Me?

Regulated Entities. The proposed
amendments to the Mandatory
Greenhouse Gas Reporting Rule would
affect owners and operators of fuel and
chemicals suppliers and direct emitters
of GHGs who are already subject to the
rule. Regulated categories and entities
would include those listed in Table 1 of
this preamble:

TABLE 1—EXAMPLES OF AFFECTED ENTITIES BY CATEGORY

Category NAICS Examples of affected facilities
General Stationary Fuel Combustion | .......ccccceceennenne. Facilities operating boilers, process heaters, incinerators, turbines, and internal
Sources. combustion engines.
211 | Extractors of crude petroleum and natural gas.
321 | Manufacturers of lumber and wood products.
322 | Pulp and paper mills.
325 | Chemical manufacturers.
324 | Petroleum refineries, and manufacturers of coal products.
316, 326, 339 | Manufacturers of rubber and miscellaneous plastic products.
331 | Steel works, blast furnaces.
332 | Electroplating, plating, polishing, anodizing, and coloring.
336 | Manufacturers of motor vehicle parts and accessories.
221 | Electric, gas, and sanitary services.
622 | Health services.
611 | Educational services.
Electricity Generation .........c.cccoocevieeneennne 221112 | Fossil-fuel fired electric generating units, including units owned by Federal and mu-
nicipal governments and units located in Indian Country.
Adipic Acid Production ............ccccccoee 325199 | Adipic acid manufacturing facilities.
Aluminum Production ..........ccccceeeiiniennne 331312 | Primary aluminum production facilities.
Ammonia Manufacturing 325311 | Anhydrous and aqueous ammonia manufacturing facilities.
Cement Production ........ 327310 | Portland Cement manufacturing plants.
Ferroalloy Production .. 331112 | Ferroalloys manufacturing facilities.
Glass Production .........cccceveeeiiieinieinieenene. 327211 | Flat glass manufacturing facilities.
327213 | Glass container manufacturing facilities.
327212 | Other pressed and blown glass and glassware manufacturing facilities.
HCFC-22 Production and HFC-23 De- 325120 | Chlorodifluoromethane manufacturing facilities.
struction.
Hydrogen Production ............ccccccoiniiiiene 325120 | Hydrogen manufacturing facilities.
Iron and Steel Production ..........ccccccveenne. 331111 | Integrated iron and steel mills, steel companies, sinter plants, blast furnaces, basic
oxygen process furnace shops.
Lead Production ........cccccevivieiniiieiiieeeene 331419 | Primary lead smelting and refining facilities.
331492 | Secondary lead smelting and refining facilities.
Lime Production ..........ccccceeieiniiieeiieeeene 327410 | Calcium oxide, calcium hydroxide, dolomitic hydrates manufacturing facilities.
Nitric Acid Production .... 325311 | Nitric acid manufacturing facilities.
Petrochemical Production 32511 | Ethylene dichloride manufacturing facilities.
325199 | Acrylonitrile, ethylene oxide, methanol manufacturing facilities.
325110 | Ethylene manufacturing facilities.
325182 | Carbon black manufacturing facilities.
Petroleum Refineries ............... 324110 | Petroleum refineries.
Phosphoric Acid Production ....... 325312 | Phosphoric acid manufacturing facilities.
Pulp and Paper Manufacturing 322110 | Pulp mills.
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TABLE 1—EXAMPLES OF AFFECTED ENTITIES BY CATEGORY—Continued

Category NAICS Examples of affected facilities
322121 | Paper mills.
322130 | Paperboard mills.
Silicon Carbide Production ....................... 327910 | Silicon carbide abrasives manufacturing facilities.
Soda Ash Manufacturing ........c.ccoceeeveeenen. 325181 | Alkalies and chlorine manufacturing facilities.
212391 | Soda ash, natural, mining and/or beneficiation.
Titanium Dioxide Production ..................... 325188 | Titanium dioxide manufacturing facilities.
Zinc Production ..........ccccoeeiiiiiiiiiiiiene 331419 | Primary zinc refining facilities.
331492 | Zinc dust reclaiming facilities, recovering from scrap and/or alloying purchased met-
als.
Municipal Solid Waste Landfills ................ 562212 | Solid waste landfills.
Manure Management® .............cccccoeeeinnn. 112111 | Beef cattle feedlots.
112120 | Dairy cattle and milk production facilities.
112210 | Hog and pig farms.
112310 | Chicken egg production facilities.
112330 | Turkey production.
112320 | Broilers and other meat type chicken production.
Suppliers of Coal Based Liquids Fuels .... 211111 | Coal liquefaction at mine sites.
Suppliers of Petroleum Products .............. 324110 | Petroleum refineries.
Suppliers of Natural Gas and NGLs ......... 221210 | Natural gas distribution facilities.
211112 | Natural gas liquid extraction facilities.
Suppliers of Industrial GHGs .................... 325120 | Industrial gas manufacturing facilities.
Suppliers of Carbon Dioxide (CO5) .......... 325120 | Industrial gas manufacturing facilities.

1EPA will not be implementing subpart JJ of the Mandatory GHG Reporting Rule due to a Congressional restriction prohibiting the expenditure

of funds for this purpose.

Table 1 of this preamble is not
intended to be exhaustive, but rather
provides a guide for readers regarding
facilities likely to be regulated by this
action. Table 1 of this preamble lists the
types of facilities that EPA is now aware
could be potentially affected by this
action. Other types of facilities not
listed in the table could also be subject
to reporting requirements. To determine
whether your facility is affected by this
action, you should carefully examine
the applicability criteria found in 40

CFR part 98, subpart A, and other
subparts as necessary. If you have
questions regarding the applicability of
this action to a particular facility,
consult the person listed in the
preceding FOR FURTHER INFORMATION
CONTACT section.

III. Statutory and Executive Order
Reviews

For a complete discussion of all of the
administrative requirements applicable
to this action, see the direct final rule in

the Rules and Regulations section of this
Federal Register.

List of Subjects in 40 CFR Part 98

Environmental protection,
Administrative practice and procedure,
Greenhouse gases, Suppliers, Reporting
and recordkeeping requirements.

Dated: March 10, 2010.

Lisa P. Jackson,

Administrator.

[FR Doc. 2010-5694 Filed 3—15-10; 8:45 am]
BILLING CODE 6560-50-P
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DEPARTMENT OF AGRICULTURE

Departmental Management; Public
Meeting on BioPreferredsM
Intermediate Material and Feedstock
Product Designation

AGENCY: Departmental Management,
Office of Procurement and Property
Management.

ACTION: Notice of public meeting.

SUMMARY: The U.S. Department of
Agriculture (USDA) will hold a public
meeting on April 1, 2010, for interested
stakeholders to discuss the issue of
intermediate material and feedstock
(IMF) products that contain biobased
materials. Intermediate materials and
feedstocks represent those products
frequently sold business to business,
where the receiving business will use
the product in some subsequent
production or finishing cycle of a
finished product. An example of an IMF
product is a biobased plastic resin that
can be used to produce fibers for fabrics,
films for packaging and disposable
cutlery.

This issue pertains to the designation
by USDA of biobased products for a
Federal Procurement preference, as
mandated by the 2008 Farm Bill.

Speakers will include representatives
from General Services Agency (GSA),
Defense Logistics Agency (DLA), and a
former government procurement
official.

DATES: April 1, 2010, 8:30 a.m. to 1 p.m.
(CST).
MEETING LOCATION: Iowa State
University—Scheman Building at the
intersection of University Boulevard
and Lincoln Way, Ames, Iowa 50011.
Pre-registration for the public meeting
on April 1, 2010, is not required but
would be helpful, particularly if you
wish to make a presentation. If you wish
to register to attend the public meeting,
please do so at this Web site: https://
www.ucs.lastate.edu/mnet/biopreferred/
sessionregister.html and state whether

or not you wish to be recognized to
make a formal presentation. The
meeting is free of charge.

Directions to the Iowa State Center
may be found at http://
www.center.iastate.edu/newsite/guests/
maps.asp and a map of the Iowa State
University campus is accessible at
http://www.fpm.iastate.edu/maps . The
Scheman building is located just west of
the Hilton Coliseum and north of the
Jack Trice Stadium on the Campus Map.
Parking for the event will be in Lots B1
and C1 just north of the building. The
parking is free.

Those unable to attend the public
meeting in person may listen to the
meeting by calling 866—433—4616. The
pass code is “635195”. Participants
using the audio bridge may submit
questions or comments during the
meeting to USDABioInfo@iastate.edu or
through the webinar itself, the exact link
of which will be sent to participants via
email after registering.

FOR FURTHER INFORMATION CONTACT: Ron
Buckhalt, BioPreferred Manager, U.S.
Department of Agriculture, Office of
Procurement and Property Management,
361 Reporters Building, 300 7th Street,
SW., Washington, DC 20024, (202) 205—
4008. RonB.Buckhalt@DA.USDA.GOV.
SUPPLEMENTARY INFORMATION: Section
9002 of the Farm Security and Rural
Investment Act of 2002 (Pub. L. 107—
171) established a program for the
procurement of USDA designated
biobased products by Federal agencies
and a voluntary program for the labeling
of USDA certified biobased products.
The Food, Conservation, and Energy Act
of 2008 (2008 Farm Bill) (Pub. L. 110-
246) continued these programs and
made certain changes to the Federal
procurement preference program. USDA
refers to the procurement preference
program and the voluntary labeling
program together as the BioPreferredSM
Program.

Due to the changes mandated by the
2008 Farm Bill, and the passage of five
years since USDA first published the
Guidelines for Designated Biobased
Products for Federal Procurement
(Guidelines) (7 CFR 2902), USDA
intends to revise the Guidelines in 2010.
USDA is holding three public meetings
to gather input from interested
stakeholders on what should be
considered when revising the
Guidelines. The first meeting, which
occurred in January in Washington, DC,

addressed evaluation of environmental
impacts associated with the
manufacture, use, and disposal of
biobased products. The second meeting,
held in February in Riverside, CA
addressed the designation of complex
assembly products under the
BioPreferred program.

The purpose of the April 1, 2010,
meeting, which is the third of the three
meetings, will be to stimulate
discussion and gather input from
stakeholders on how USDA can
effectively implement the designation of
intermediate material and feedstock
products for Federal preferred
procurement status under the
BioPreferred program as required by the
2008 Farm Bill.

Under the current Guidelines, USDA
designates “finished” products by
collecting information on available
biobased products, manufacturers, and
distributors to determine potential
product categories and tests products for
biobased content using ASTM
International Standard Test Methods for
Determining the Biobased Content of
Solid, Liquid, and Gaseous Samples
Using Radiocarbon Analysis, D-6866.
USDA also evaluates environmental and
human health benefits and lifecycle
costs of categories using the Building for
Environmental and Economic
Sustainability (BEES) model developed
by the National Institute of Standards
and Technology.

To set the stage before opening the
forum for public comment, USDA has
invited to the public meeting speakers
from USDA, the Environmental
Protection Agency (EPA), and
individuals from academia and industry
who are well-versed in biobased
materials, manufacturing and products.
USDA is seeking answers to a series of
questions about intermediate material
and feedstock products and their role in
designating biobased products for
Federal procurement.

These questions include:

e How should intermediate products
be defined?

¢ The proposed rule for the Voluntary
Labeling Program states that
intermediate products and feedstocks do
not include raw agricultural and forestry
materials. How should “raw agricultural
materials” be defined?

e What types of intermediate
products should be included, and how
should they be categorized?
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e What entities are best positioned to
help define the possible categories?

e How should the designation of
intermediate ingredients and feedstocks
be organized?

e What categories of intermediate
ingredients/feedstocks currently have
the greatest potential to expand product
eligibility for the BioPreferred program,
and what high-impact categories might
be expected to emerge over the next five
years?

e What should be the minimum
allowable biobased content for
intermediate products and feed stocks?

e What information should be
provided to assist purchasing decision
makers?

o Will federal procurement agencies
ever purchase intermediate ingredients,
or will they be purchasing only end-use
products?

e What are the potential obstacles to
designating intermediate products and
ingredients for preferred procurement
status?

Dated: March 10, 2010.
Pearlie S. Reed,

Assistant Secretary for Administration, U.S.
Department of Agriculture.

[FR Doc. 2010-5681 Filed 3—15-10; 8:45 am]
BILLING CODE P

DEPARTMENT OF AGRICULTURE

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

DEPARTMENT OF EDUCATION

Task Force on Childhood Obesity:
Request for Information

AGENCY: U.S. Department of Agriculture,
U.S. Department of Health and Human
Services, U.S. Department of Education.

ACTION: Joint request for comments.

SUMMARY: Across the country, childhood
obesity has reached epidemic rates. On
February 9, 2010, President Obama
signed a Presidential Memo establishing
a Task Force on Childhood Obesity that
directs Federal agencies to create a
comprehensive interagency national
action plan to solve the challenge of
childhood obesity within a generation.
The Presidential Memo directs the Task
Force to focus on four pillars: Ensuring
access to healthy, affordable food;
increasing physical activity in schools
and communities; providing healthier
food in schools; and empowering
parents with information and tools to
make good choices for themselves and
their families. This notice announces a
request for public comments to assist
the Task Force in making

recommendations on public and private
sector actions that can be taken to solve
the problem.

DATES: To be assured of consideration,
written comments must be submitted or
postmarked on or before March 26,
2010.

ADDRESSES: Comments may be
submitted through the Federal
eRulemaking Portal at http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Comments may also be submitted by fax
or by mail to: Director, Office of
Executive Secretariat, U.S. Department
of Agriculture, 1400 Independence
Avenue, SW., Room 116—A Whitten
Building, Washington, DC 20250 (FAX:
202-720-7166); however, respondents
are strongly encouraged to submit
comments through http://
www.regulations.gov, as it will simplify
the review of their input and help to
ensure that it receives full
consideration. All comments submitted
in response to this notice will be
included in the record and will be made
available to the public. Please be
advised that the substance of the
comments and the identity of the
individuals or entities submitting the
comments will be subject to public
disclosure. All comments will be made
available publicly on the internet at
http://www.regulations.gov.
FOR FURTHER INFORMATION CONTACT:
Alexia Green, Office of the Executive
Secretariat, United States Department of
Agriculture, 202-720-1570.
SUPPLEMENTARY INFORMATION: Nearly
one-third of children in America are
overweight or obese—a rate that has
tripled in adolescents and more than
doubled in younger children since 1980.
One-third of all individuals born in the
year 2000 or later will eventually suffer
from diabetes over the course of their
lifetime, while too many others will face
chronic obesity-related health problems
such as heart disease, high blood
pressure, cancer, and asthma. Without
effective intervention, many more
children will endure serious illnesses
that will put a strain on our health-care
system and reduce their quality of life.
President Obama has set a goal to
solve the problem of childhood obesity
within a generation so that children
born today will reach adulthood at a
healthy weight. To reach that goal,
President Obama signed a Presidential
Memorandum on February 9, 2010,
establishing a Task Force on Childhood
Obesity that directs Federal agencies to
create a comprehensive interagency
national action plan to solve the
challenge of childhood obesity within a
generation. The Task Force is chaired by

the Assistant to the President for
Domestic Policy and composed of senior
Federal officials representing the White
House, the Office of Management and
Budget, and the Departments of Interior,
Agriculture, Health and Human
Services, and Education, as well as
senior officials of other executive
departments, agencies, or offices
designated by the chair. The
Presidential Memorandum directs the
Task Force to make recommendations
that include, but are not limited to,
meeting four objectives: (1) Ensuring
access to healthy, affordable food; (2)
increasing physical activity in schools
and communities; (3) providing
healthier food in schools; and (4)
empowering parents with information
and tools to make good choices for
themselves and their families.

The specific responsibilities of the
Task Force are to:

1. Detail a coordinated strategy by
executive departments and agencies to
meet the objectives of the Task Force
and identify areas for reform to ensure
complementary efforts and avoid
duplication, both across the Federal
Government and between other public
or nongovernmental actors;

2. Include comprehensive, multi-
sectoral strategies from each member
executive department, agency, or office
and describe the status and scope of its
efforts to achieve this goal;

3. Identify key benchmarks and
provide for regular measurement,
assessment, and reporting of executive
branch efforts to combat childhood
obesity;

4. Describe a coordinated action plan
for identifying relevant evidence gaps
and conducting or facilitating needed
research to fill those gaps;

5. Assist in the assessment and
development of legislative, budgetary,
and policy proposals that can improve
the health and well-being of children,
their families, and communities; and

6. Describe potential areas of
collaboration with other public or
nongovernmental actors, taking into
consideration the types of
implementation or research objectives
the Federal Government, other public
actors, or nongovernmental actors may
be particularly well-situated to
accomplish.

In addition, the Presidential Memo
directs the Task Force to conduct
outreach with representatives of private
and nonprofit organizations, State,
tribal, and local authorities, and other
interested persons who can assist with
the Task Force’s development of a
detailed set of recommendations to
solve the problem of childhood obesity.
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Consistent with the directives of the
Presidential Memorandum, the
Department of Agriculture, Department
of Education, and Department of Health
and Human Services are publishing this
Request for Information on behalf of the
Task Force to solicit comments and
feedback to assist the Task Force in
making recommendations on public and
private sector actions that can be taken
to solve the problem of childhood
obesity. Through this notice, guidance is
provided as to the matters to be
discussed and the categories of
information with respect to which
interested parties may submit
comments.

The work of the Task Force will
complement the efforts of First Lady
Michelle Obama as she leads a national
public awareness effort to tackle the
epidemic of childhood obesity. Through
the First Lady’s Let’s Move initiative,
she will encourage involvement from
the public, nonprofit, and private
sectors, as well as families to help
support and amplify the work of the
Federal Government in improving the
health of the Nation’s children. The
campaign will give parents the
information, motivation, and support
they need to make sure that their
children are healthy. It will help
children be more physically active and
allow them to make healthy food
choices because healthy, affordable food
will be available in every part of the
country. For more information, please
visit http://www.letsmove.gov/.

Matters To Be Considered:
Information is being sought on the
categories of information that follow.
When submitting comments, interested
parties are asked to restate the question
and to provide any additional
information deemed pertinent to their
comment.

1. For each of the four objectives
described above, what key topics should
be addressed in the report?

2. For each of the four objectives,
what are the most important actions that
Federal, State, and local governments
can take?

3. Which Federal government actions
aimed at combating childhood obesity
are especially in need of cross-agency
coordination?

4. For each of the four objectives,
what are the most important actions that
private, nonprofit, and other
nongovernmental actors can take?

5. For each of the four objectives,
what strategies will ensure that efforts
taken by all of the entities mentioned
above reach across geographic areas and
to diverse racial, ethnic, socioeconomic,
and geographic groups, including

children who are at highest risk of
obesity and children with disabilities?

6. What goals should we set within
each objective to ensure that we meet
our overall goal of solving the problem
of childhood obesity in this Nation in a
generation?

7. What concrete, specific actionable
recommendations or guidelines would
help parents reduce the risk that their
child will become overweight or obese
and how can their effectiveness be
measured?

8. What are the key benchmarks by
which we should measure progress
toward achieving those goals?

9. What important factors should be
considered that do not easily fit under
one of the four objectives?

10. What are the key unanswered
research questions that need to be
answered with regard to solving
childhood obesity and how should the
Federal Government, academia, and
other research organizations target their
scarce resources on these areas of
research?

11. In areas or communities that
currently have a high incidence of
childhood obesity, what is the best
explanation of why particular children
do not become obese?

12. Specifically with regard to
objective 1 (empowering parents): How
can Federal, State, and local
governments, the private sector, and
community organizations best
communicate information to help
parents make healthy choices about
food and physical activity?

13. Specifically with regard to
objective 2 (healthier food in schools):
What are the most promising steps that
can be pursued by the Federal, State,
and local governments, schools,
communities, the private sector, and
parents to ensure that children are
eating healthy food in schools and child
care settings?

14. Specifically with regard to
objective 3 (access to healthy, affordable
food): What are the biggest challenges to
enhancing access to healthy and
affordable food in communities across
America, and what are the most
promising strategies to overcome these
challenges?

15. Specifically with regard to
objective 4 (physical activity): What
steps can be taken to improve quality
physical education and expand
opportunities for physical activity
during the school day, in local
communities and neighborhoods, and in
outdoor activities and other recreational
settings?

16. What other input should the Task
Force consider in writing the report?

Dated: March 9, 2010.

Thomas J. Vilsack,

Secretary, U.S. Department of Agriculture.
Dated: March 9, 2010,

Kathleen Sebelius,

Secretary, U.S. Department of Health and
Human Services.

Dated: March 9, 2010,
Arne Duncan,
Secretary, U.S. Department of Education.
[FR Doc. 2010-5719 Filed 3-15-10; 8:45 am]
BILLING CODE 3410-30-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: International Trade
Administration (ITA).

Title: Procedures for Considering
Requests from the Public under the
Textile Apparel Safeguard Provision of
the United States-Oman Free Trade
Agreement.

OMB Control Number: None.

Form Number(s): None.

Type of Request: Regular submission.

Burden Hours: 24.

Number of Respondents: 6 (1 for
Request; 5 for Comments).

Average Hours per Response: 4 hours
for a Request; and 4 hours for a
Comment.

Needs and Uses: Title 111, Subtitle B,
Section 321 through Section 328 of the
United States-Oman Free Trade
Agreement Implementation Act (the
“Act”) implements the textile and
apparel safeguard provisions, provided
for in Article 3.1 of the United States-
Oman Free Trade Agreement (the
“Agreement”). This safeguard
mechanism applies when, as a result of
the elimination of a customs duty under
the Agreement, an Omani textile or
apparel article is being imported into
the United States in such increased
quantities, in absolute terms or relative
to the domestic market for that article,
and under such conditions as to cause
serious damage or actual threat thereof
to a U.S. industry producing a like or
directly competitive article. In these
circumstances, Article 3.1 permits the
United States to increase duties on the
imported article from Oman to a level
that does not exceed the lesser of the
prevailing U.S. normal trade relations
(NTR)/most-favored-nation (MFN) duty
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rate for the article or the U.S. NTR/MFN
duty rate in effect on the day before the
Agreement entered into force.

The Statement of Administrative
Action accompanying the Act provides
that the Committee for the
Implementation of Textile Agreements
(CITA) will issue procedures for
requesting such safeguard measures, for
making its determinations under section
322(a) of the Act, and for providing
relief under section 322(b) of the Act.

In Proclamation No. 8332 (73 FR
80289, December 31, 2008), the
President delegated to CITA his
authority under Subtitle B of Title III of
the Act with respect to textile and
apparel safeguard measures.

CITA must collect information in
order to determine whether a domestic
textile or apparel industry is being
adversely impacted by imports of these
products from Oman, thereby allowing
CITA to take corrective action to protect
the viability of the domestic textile or
apparel industry, subject to section
322(b) of the Act.

Affected Public: Individuals or
households; business or other for-profit
organizations.

Frequency: On occasion.

Respondent’s Obligation: Voluntary.

OMB Desk Officer: Wendy Liberante,
(202) 395-3647.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—0266, Department of
Commerce, Room 6625, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dHynek@doc.gov.

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to Wendy Liberante, OMB Desk
Officer,

Fax number (202) 395-5167 or via the
Internet at
Wendy L. Liberante@omb.eop.gov.

Dated: March 11, 2010.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2010-5727 Filed 3—15-10; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of

information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
chapter 35).

Agency: U.S. Census Bureau.

Title: Construction Progress Reporting
Surveys.

OMB Control Number: 0607—-0153.

Form Number(s): C=700, C-=700 (R),
C-700 (SL), C-700 (F).

Type of Request: Revision of a
currently approved collection.

Burden Hours: 54,600.

Number of Respondents: 21,000.

Average Hours per Response: 15
minutes for mail-back responses; 5
minutes for telephone responses.

Needs and Uses: The U.S. Census
Bureau is requesting an extension of a
currently approved collection for forms
C-700, Private Construction Projects; C—
700 (R), Multi-family Residential
Projects; and C-700 (SL), State and
Local Governments Projects and a
revision to include form C-700 (F),
Federal Government Projects. The C—
700 (F) is being added because it was
previously approved according to the
procedures described in the Interagency
Reports Act, which has been
discontinued. The pre-submission
notice that was submitted earlier did not
include any reference to the C-700 (F)
because it was believed that the form
would be handled separately.

These forms are used to conduct the
Construction Progress Reporting
Surveys (CPRS) to collect information
on the dollar value of construction put
in place on building projects under
construction by private companies or
individuals, private multi-family
residential buildings, and on building
projects under construction by federal
and state and local governments.

The Census Bureau uses the
information collected on these forms to
publish estimates of the monthly value
of construction put in place: (1) For
nonresidential projects owned by
private companies or individuals; (2) for
projects owned by state and local
agencies; (3) for multi-family residential
building projects owned by private
companies or individuals; and (4) for
projects owned by the federal
government. Statistics from the CPRS
become part of the monthly “Value of
Construction Put in Place” series that is
used extensively by the Federal
Government in making policy decisions
and become part of the gross domestic
product (GDP). The private sector uses
the statistics for market analysis and
other research. Construction now
accounts for more than eight percent of
GDP.

The C-700 is used to collect data on
industrial and manufacturing plants,
office buildings, retail buildings, service

establishments, religious buildings,
schools, universities, hospitals, clinics,
and miscellaneous buildings. The C-700
(SL) is used to collect data on public
schools, courthouses, prisons, hospitals,
civic centers, highways, bridges, sewer
systems, and water systems. The C-700
(R) is used to collect data on residential
buildings and apartment projects with
two or more housing units. The C-700
(F) is used to collect data on residential
buildings and nonresidential projects
that include office buildings,
conservation and development, public
safety and health care.

Published statistics are used by all
levels of government to evaluate
economic policy, to measure progress
toward national goals, to make policy
decisions, and to formulate legislation.
For example, Bureau of Economic
Analysis (BEA) staff uses the data to
develop the construction components of
gross private domestic investment in the
gross domestic product. The Federal
Reserve Board and the Department of
the Treasury use the value-in-place data
to predict the gross domestic product,
which is presented to the Board of
Governors and has an impact on
monetary policy. Private businesses and
trade organizations use the data for
estimating the demand for building
materials and to schedule production,
distribution and sales efforts.

Affected Public: Business or other for
profit; Not-for-profit Institutions;
Federal Government; State, local or
Tribal Governments.

Frequency: Monthly.

Respondent’s Obligation: Voluntary.

Legal Authority: Title 13, United
States Code, Section 182.

OMB Desk Officer: Brian Harris-
Kojetin, (202) 395-7314.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—0266, Department of
Commerce, Room 6625, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at:
dhynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to Brian Harris-Kojetin, OMB
Desk Officer either by fax (202-395—
7245) or e-mail (bharrisk@omb.eop.gov).

Dated: March 10, 2010.
Glenna Mickelson,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2010-5638 Filed 3—-15-10; 8:45 am]|
BILLING CODE 3510-07-P
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DEPARTMENT OF COMMERCE
Office of the Secretary

Proposed Information Collection;
Comment Request; DOC National
Environmental Policy Act
Environmental Questionnaire and
Checklist

AGENCY: Office of the Secretary, Office
of Administrative Services, Commerce.

ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995.
DATES: Written comments must be
submitted on or before May 17, 2010.
ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6625,
14th and Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at dHynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to Genevieve Walker, NEPA
Coordinator, (202) 482—2345, U.S.
Department of Commerce, Room 1036,
1400 Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at gwalker@doc.gov).
SUPPLEMENTARY INFORMATION:

1. Abstract

The Department of Commerce (DOC)
National Environmental Policy Act
(NEPA) Environmental Questionnaire
and Checklist (EQC) was developed to
assist DOC in complying with NEPA by
facilitating the collection of data
concerning potential environmental
impacts, streamlining the collection of
that data, and maintaining consistency
in quality and quantity of information
received.

The EQC address a diverse range of
potential environmental issues covered
under Federal environmental laws and
regulations, and will allow DOC
reviewers to rapidly review
infrastructure projects, facilitate in
evaluating the potential environmental
impacts of a project, and help in
determining the appropriate level of
documentation (Categorical Exclusion,
Environmental Assessment, or
Environmental Impact Statement)
necessary to comply with NEPA.

I1. Method of Collection

The form can be submitted via the
Internet or paper format.

III. Data

OMB Control Number: 0690-0028.

Form Number(s): CD-593.

Type of Review: Regular submission.

Affected Public: Business or other for-
profit organizations; Not-for-profit
institutions; Individuals or households.

Estimated Number of Respondents:
200.

Estimated Time per Response: 2
hours.

Estimated Total Annual Burden
Hours: 400.

Estimated Total Annual Cost to
Public: $0.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: March 11, 2010.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2010-5729 Filed 3—15-10; 8:45 am]
BILLING CODE 3510-NW-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XS00

Endangered and Threatened Species;
Recovery Plans; Recovery Plan for the
Kemp’s Ridley Sea Turtle

AGENCIES: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce; Fish and Wildlife Service
(USFWS), Interior.

ACTION: Notice of availability; request
for comments.

SUMMARY: We, NMFS and USFWS,
announce the availability for public
review of the draft Bi-National Recovery
Plan (Plan) for the Kemp’s Ridley Sea
Turtle (Lepidochelys kempii). The
Kemp’s Ridley Recovery Plan is a bi-
national plan developed by the NMFS
and USFWS and the Secretary of
Environment and Natural Resources,
Mexico. We are soliciting review and
comment on the Plan from the public
and all interested parties, including
state and local governments. We will
consider all substantive comments
received during the review period
before submitting the Plan for final
approval.

DATES: Comments on the draft Plan
must be received by close of business on
May 17, 2010.

ADDRESSES: Send comments by any one
of the following methods:

(1) Electronic Submissions: Submit all
electronic comments via the Federal
eRulemaking Portal http://
www.regulations.gov.

(2) Mail: NMFS Deputy Chief
Endangered Species Division, Attn:
Draft Bi-National Kemp’s Ridley
Recovery Plan, Office of Protected
Resources, National Marine Fisheries
Service, 1315 East-West Highway, Room
13535, Silver Spring, MD 20910

(3) Fax: 301-713-0376, Attn: NMFS
Deputy Chief Endangered Species
Division
FOR FURTHER INFORMATION CONTACT:
Therese Conant (ph. 301-713-1401, fax
301-713-0376) or Tom Shearer (ph.
361-994-9005, fax 361-994—8626).
SUPPLEMENTARY INFORMATION:

Availability of the Draft Recovery Plan

Interested persons may obtain the
Plan for review on the Internet at http://
www.nmfs.noaa.gov/pr/recovery/
plans.htm or hitp://www.fws.gov/
kempsridley/ or by contacting Therese
Conant or Tom Shearer [see FOR
FURTHER INFORMATION CONTACT].

Background

The Endangered Species Act of 1973
(15 U.S.C. 1531 et seq.) requires that
NMFS and USFWS develop and
implement recovery plans for the
conservation and survival of threatened
and endangered species under their
jurisdiction, unless it is determined that
such plans would not promote the
conservation of the species. This Plan
discusses the natural history, current
status, and the known and potential
threats to the Kemp’s ridley. The Plan
lays out a recovery strategy to address
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the potential threats based on the best
available science and includes recovery
goals and criteria. The Plan is not a
regulatory action, but presents guidance
for use by agencies and interested
parties to assist in the recovery of
loggerhead turtles. The Plan identifies
substantive actions needed to achieve
recovery by addressing the threats to the
species. Recovery of Kemp’s ridleys has
and will continue to be a long-term
effort between the U.S. and Mexico and
will require cooperation and
coordination of Federal, state, local
government agencies and
nongovernment organizations. NMFS
and USFWS will consider all
substantive comments and information
presented during the public comment
period in the course of finalizing this
Plan.

Authority: 16 U.S.C. 1531 et seq.

Dated: March 10, 2010.
Angela Somma,
Chief, Endangered Species Division, Office
of Protected Resources, National Marine
Fisheries Service.

[FR Doc. 2010-5702 Filed 3-15-10; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-533-838, A-570-892]

Carbazole Violet Pigment 23 from India
and the People’s Republic of China:
Final Results of the Expedited Sunset
Reviews of the Antidumping Duty
Orders

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On November 2, 2009, the
Department initiated sunset reviews of
the antidumping duty orders on
carbazole violet pigment 23 (CVP 23)
from India and the People’s Republic of
China (PRC) pursuant to section 751(c)
of the Tariff Act of 1930, as amended
(the Act). See Initiation of Five-Year
(“Sunset”) Review, 74 FR 56593
(November 2, 2009) (Notice of
Initiation). The Department has
conducted expedited (120-day) sunset
reviews of these orders pursuant to 19
CFR 351.218(e)(1)(ii)(C)(2). As a result
of these sunset reviews, the Department
finds that revocation of the antidumping
duty orders would be likely to lead to

10n December 29, 2004, the Department
published the following antidumping duty orders:
Antidumping Duty Order: Carbazole Violet Pigment
23 From the People’s Republic of China, 69 FR
77987 (December 29, 2004); Notice of Amended

continuation or recurrence of dumping
as indicated in the “Final Results of
Review” section of this notice.

EFFECTIVE DATE: March 16, 2010.

FOR FURTHER INFORMATION CONTACT:
Bryan Hansen or Minoo Hatten, AD/
CVD Operations, Office 5, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230;
telephone: (202) 482—-3683 or (202) 482—
1690, respectively.

SUPPLEMENTARY INFORMATION:

Background

On November 2, 2009, the Department
initiated sunset reviews of the
antidumping duty orders on CVP 23
from India and the PRC? pursuant to
section 751(c) of the Act. See Notice of
Initiation.

On November 10, 2009, the
Department received a notice of intent
to participate in these sunset reviews
from Nation Ford Chemical Company
and Sun Chemical Corporation
(collectively, the domestic interested
parties) within the 15-day period
specified in 19 CFR 351.218(d)(1)(i).
The domestic interested parties claimed
interested-party status under section
771(9)(C) of the Act as producers of a
domestic like product in the United
States.

The Department received complete
substantive responses to the Notice of
Initiation from the domestic interested
parties within the 30-day period
specified in 19 CFR 351.218(d)(3)(i).
The Department received no substantive
responses from any respondent
interested parties and no hearing was
requested. On the basis of a notice of
intent to participate and adequate
substantive responses filed on behalf of
the domestic interested parties and no
responses filed on behalf of respondent
interested parties and in accordance
with section 751(c)(3)(B) of the Act and
19 CFR 351.218(e)(1)(ii)(C)(2), the
Department is conducting expedited
(120-day) sunset reviews of the
antidumping duty orders on CVP 23
from India and the PRC.

Scope of the Orders

The product covered by the
antidumping duty orders on CVP 23
from India and the PRC is CVP 23
identified as Color Index No. 51319 and
Chemical Abstract No. 6358—30-1, with

Final Determination of Sales at Less Than Fair

Value and Antidumping Duty Order: Carbazole
Violet Pigment 23 From India, 69 FR 77988
(December 29, 2004).

the chemical name of diindolo [3,2-
b:3,2-m]2 triphenodioxazine, 8,18-
dichloro-5, 15-diethyl-5, 15-dihydro-,
and molecular formula of
C34H22C12N402. The subject
merchandise includes the crude
pigment in any form (e.g., dry powder,
paste, wet cake) and finished pigment in
the form of presscake and dry color.
Pigment dispersions in any form (e.g.,
pigment dispersed in oleoresins,
flammable solvents, water) are not
included within the scope of the orders.
The merchandise subject to the orders is
classifiable under subheading
3204.17.90.40 of the Harmonized Tariff
Schedule of the United States (HTSUS).
Although the HTSUS subheading is
provided for convenience and customs
purposes, the written descriptions of the
scope of the orders are dispositive.

Analysis of Comments Received

All issues raised in these reviews are
addressed in the “Issues and Decision
Memorandum for the Expedited Sunset
Reviews of the Antidumping Duty
Orders on Carbazole Violet Pigment 23
from India and the People’s Republic of
China” from Acting Deputy Assistant
Secretary John M. Andersen to Deputy
Assistant Secretary Ronald K.
Lorentzen, dated concurrently with this
notice (Decision Memo), which is
hereby adopted by this notice. The
issues discussed in the Decision Memo
include the likelihood of continuation
or recurrence of dumping and the
magnitude of the margins likely to
prevail if the orders were revoked.
Parties can find a complete discussion
of all issues raised in these reviews and
the corresponding recommendations in
this public memorandum which is on
file in the Central Records Unit, room
1117 of the main Department of
Commerce building.

In addition, a complete version of the
Decision Memo can be accessed directly
on the Web at http://ia.ita.doc.gov/frn.
The paper copy and electronic version
of the Decision Memo are identical in
content.

Final Results of Reviews

The Department determines that
revocation of the antidumping duty
orders on CVP 23 from India and the
PRC would be likely to lead to a
continuation or recurrence of dumping
at the following weighted-average
percentage margins:

2The bracketed section of the product
description, [3,2-b:3’,2’-m], is not business-
proprietary information. In this case, the brackets
are simply part of the chemical nomenclature.
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Company

Weighted-Average Margin (Percent)

Alpanil Industries Ltd.

Pidilite Industries Ltd.

All Others

GoldLink Industries Co., Ltd.

Nantong Haidi Chemical Co., Ltd.

Trust Chem Co., Ltd.

Tianjin Hanchem International Trading Co., Ltd.
PRC-wide

27.23
66.59
44.80
12.46
57.07
39.29
85.41
241.32

Notification Regarding APO

This notice serves as a reminder to
parties subject to administrative
protective order (APO) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305. Timely written
notification of the destruction of APO
materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and terms of an APO is a violation
which is subject to sanction.

The Department is issuing and
publishing the final results and notice
in accordance with sections 751(c),
752(c), and 777(1)(1) of the Act.

Dated: March 9, 2010.
Ronald K. Lorentzen,

Deputy Assistant Secretary for Import
Administration.

[FR Doc. 2010-5713 Filed 3-15-10; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XP71

Marine Mammal Stock Assessment
Reports

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of availability; response
to comments.

SUMMARY: As required by the Marine
Mammal Protection Act (MMPA), NMFS
has incorporated public comments into
revisions of marine mammal stock
assessment reports (SARs). The 2009
reports are final and available to the
public.

ADDRESSES: Electronic copies of SARs
are available on the Internet as regional
compilations and individual reports at
the following address: http://
www.nmfs.noaa.gov/pr/sars/. You also
may send requests for copies of reports
to: Chief, Marine Mammal and Sea

Turtle Conservation Division, Office of
Protected Resources, National Marine
Fisheries Service, 1315 East-West
Highway, Silver Spring, MD 20910—
3226, Attn: Stock Assessments.

Copies of the Alaska Regional SARs
may be requested from Robyn Angliss,
Alaska Fisheries Science Center, 7600
Sand Point Way, BIN 15700, Seattle,
WA 98115.

Copies of the Atlantic Regional SARs
may be requested from Gordon Waring,
Northeast Fisheries Science Center, 166
Water Street, Woods Hole, MA 02543.

Copies of the Pacific Regional SARs
may be requested from Jim Carretta,
Southwest Fisheries Science Center,
NMFS, 8604 La Jolla Shores Drive, La
Jolla, CA 92037-1508.

FOR FURTHER INFORMATION CONTACT: Tom
Eagle, Office of Protected Resources,
301-713-2322, ext. 105,
Tom.Eagle@noaa.gov; Robyn Angliss,
Alaska Fisheries Science Center, 206—
526—4032, Robyn.Angliss@noaa.gov;
Gordon Waring, Northeast Fisheries
Science Center, 508—-495-2311,
Gordon.Waring@noaa.gov; or Jim
Carretta, Southwest Fisheries Science
Center, 858—-546—-7171,
Jim.Carretta@noaa.gov.

SUPPLEMENTARY INFORMATION:

Background

Section 117 of the MMPA (16 U.S.C.
1361 et seq.) requires NMFS and the
U.S. Fish and Wildlife Service (FWS) to
prepare SARs for each stock of marine
mammals occurring in waters under the
jurisdiction of the United States. These
reports contain information regarding
the distribution and abundance of the
stock, population growth rates and
trends, the stock’s Potential Biological
Removal (PBR) level, estimates of
annual human-caused mortality and
serious injury from all sources,
descriptions of the fisheries with which
the stock interacts, and the status of the
stock. Initial reports were completed in
1995.

The MMPA requires NMFS and FWS
to review the SARs at least annually for
strategic stocks and stocks for which
significant new information is available,
and at least once every 3 years for non-
strategic stocks. NMFS and FWS are

required to revise a SAR if the status of
the stock has changed or can be more
accurately determined. NMFS, in
conjunction with the Alaska, Atlantic,
and Pacific Scientific Review Groups
(SRGs), reviewed the status of marine
mammal stocks as required and revised
reports in each of the three regions.

As required by the MMPA, NMFS
updated SARs for 2009, and the revised
reports were made available for public
review and comment (74 FR 30527, June
26, 2009). The MMPA also specifies that
the comment period on draft SARs must
be 90 days. NMFS received comments
on the draft SARs and has revised the
reports as necessary. The final reports
for 2009 are available (see
ADDRESSES).

Comments and Responses

NMFS received letters containing
comments on the draft 2009 SARs from
the Marine Mammal Commission
(Commission), four non-governmental
organizations (Center for Biological
Diversity, Humane Society of the United
States, Cascadia Research Collective,
and Hawaii Longline Association), a
fishing company (Prowler Fisheries),
and one individual. Most letters
contained multiple comments.

Unless otherwise noted, comments
suggesting editorial or minor clarifying
changes were incorporated in the
reports but were not included in the
summary of comments and responses
below. Other comments recommended
development of Take Reduction Plans or
to initiate or repeat large data collection
efforts, such as abundance surveys,
observer programs, or other mortality
estimates. Comments on actions not
related to the SARs (e.g., convening a
Take Reduction Team or listing a
marine mammal species under the
Endangered Species Act (ESA)) are not
included below. Many comments,
including those from the Commission,
recommending additional data
collection (e.g., additional abundance
surveys or observer programs) have been
addressed in previous years. NMFS’
resources for surveys, observer
programs, or other mortality estimates
are fully utilized, and no new large
surveys or other programs may be
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initiated until additional resources are
available or until ongoing monitoring or
conservation efforts can be terminated
so that the resources supporting them
can be redirected. Such comments on
the 2009 SARs, and responses to them,
may not be included in the summary
below because the responses have not
changed.

In some cases, NMFS’ responses state
that comments would be considered for,
or incorporated into, future revisions of
the SAR rather than being incorporated
into the final 2009 SARs. The delay is
due to review of the reports by the
regional SRGs. NMFS provides
preliminary copies of updated SARs to
SRGs prior to release for public review
and comment. If a comment on the draft
SAR suggests a substantive change to
the SAR, NMFS may discuss the
comment and prospective change with
the SRG at its next meeting.

Among the Commission’s comments
on another action (2009 List of Fisheries
(LOF)), one was related to SARs.
Because the comment period on the
draft 2009 SARs was open when the
Commission submitted that comment, a
summary of it, and NMFS’ response to
it, are included in this notice rather than
the notice for the final 2009 LOF.

In its letter (available on the Internet
at the following address: http://
mmec.gov/letters/pdf/2009/
sars__comments__92409.pdf), the
Commission also noted pertinent
language in the MMPA and requested
responses to its recommendations on
the SARs. In the past NMFS has
summarized and responded to
Commission comments within the
notice announcing availability of final
SARs, as it has with comments from
other writers. These notices, however,
have not always identified the
Commission’s comments, which may
have led to some confusion. Therefore,
the Commission’s comments on the
draft 2009 SARs are explicitly noted to
facilitate recognition of these comments
and the responses to them. Some of the
Commission’s comments on the 2009
SARs contained recommendations
related to activities (e.g., developing or
implanting Take Reduction Plans or
developing funding strategies) other
than information included in the SARs.
Responses to these comments are not
included in this document and will be
addressed in a letter to the Commission.

Comments on National Issues

Comment 1: One organization
acknowledged that NMFS has regularly
updated its SARs and has included a
section on habitat concerns in many of
them; however, they wrote that NMFS
should include a “Habitat Concerns”

section in all new SARs. Because the
ocean is changing in response to global
warming and ocean acidification, these
threats should be discussed in the
habitat sections. Similar comments were
included for specific stocks of marine
mammals (e.g., humpback whales,
Central North Pacific stock), and the
general response below applies to these
stock-specific comments.

Response: The MMPA notes that
SARs for strategic stocks should include
other factors that may be causing a
decline or impeding the recovery of the
stock, including effects on habitat.
Accordingly, some SARs (those for non-
strategic stocks) do not need sections
discussing habitat concerns, and for
strategic stocks, such sections must
discuss only those factors that may be
causing a decline or impeding recovery.

Comment 2: The SARs tend to lag 2
years behind in incorporating available
observer data. For those fisheries that
have 100—percent observer coverage,
such as the Hawaii-based swordfish
fishery, such bycatch data are available
in near real-time and should be
included more promptly.

Response: Observed mortality and
serious injury are not available in near
real-time. The data must be reviewed
and verified prior to inclusion in draft
SARs. SARs are generally updated
during the summer so they can be
reviewed by the SRGs the following fall
and winter, prior to release for a
mandatory 90—day public comment
period. NMFS does not use information
that has become available, including
data review and verification, after May
or June in the draft revision. NMFS has
considered the relative merits of a 2—
year delay in reporting information and
including information into the SARs
before it has been thoroughly vetted and
has concluded that the costs of reporting
information that has not been reviewed
exceed the costs of delaying
information. (Also, see 74 FR 19530,
April 29, 2009, response to Comment 2.)

Comment 3: For numerous stocks
NMFS proposes to change PBR to
“undetermined” because abundance
data are more than 8 years old. There is
no excuse for failing to update
abundance estimates for many of these
stocks. Stocks for which PBR is
undetermined should be designated
“strategic” because the lack of a PBR
makes it impossible for NMFS to
conclude that the stock does not meet
the definition of strategic.

Response: NMFS conducts abundance
surveys to the full extent allowed by
resources, and resources for survey
effort are at levels consistent with
Administration priorities across the
entire federal budget. Old or otherwise

unreliable information results in
increased uncertainty in making
management decisions; however,
NMFS’ guidelines for assessing marine
mammal stocks include a provision that
uncertainty alone does not necessarily
warrant labeling a stock as strategic.

Comment 4: The Commission
recommended that NMFS list as
“unknown” the PBR for all beaked
whale stocks for which there is a
reasonable basis for concern that they
are being taken in fisheries or by other
human activities.

Response: Currently there are no
known recent fishery bycatch problems
or mass stranding events of beaked
whale stocks related to other
anthropogenic activities. The Atlantic
region uses a pooled PBR for
undifferentiated beaked whales, and the
Gulf of Mexico uses one PBR for
Cuvier’s beaked whales and another for
undifferentiated Mesoplodon beaked
whales; these PBRs are more
informative than no PBRs at all.
Therefore, as recommended by the
Atlantic SRG and until methodologies
are developed to reliably identify
sightings of beaked whales by species,
NMEFS continues to derive a PBR for
either Mesoplodon or undifferentiated
beaked whales.

Comment 5: The Commission
recommended that NMFS identify all
transboundary stocks that are subject to
partial assessment and develop a
strategy to provide complete
assessments.

Response: SARs illustrate the ranges
of each stock; thus, the SARs identify
transboundary stocks. NMFS does not
plan to develop a strategy to provide
complete assessment of all
transboundary stocks because some
transboundary stocks appear to be
healthy, robust populations (e.g.,
California sea lions) despite uncertainty
of the status of segments of the
population occurring in waters not
under the jurisdiction of the United
States.

Comment 6: The Commission
recommended that NMFS develop and
implement a systematic approach for
integrating all human-related risk
factors into SARs.

Response: As noted in the response to
Comment 38, the MMPA lists
information that should be included in
SARs. NMFS’ SARs contain such
information as directed by the MMPA
but do not contain substantial amounts
of additional information. A major
strength of the SARs is that they are
concise summaries of the status of each
stock, focusing primarily on the effects
of direct human-caused mortality and
serious injury on marine mammals and
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impacts to habitat when such impacts
may result in the decline or failure of
recovery of the affected stocks. In
citation sections, the SARs identify
sources of detailed information on
status of marine mammals. (Also, see 74
FR 19530, April 29, 2009, response to
Comment 11.)

Comments on Alaska Regional Reports

Comment 7: Loss of sea ice due to
global warming is a human-caused
threat to ice seals and, therefore, should
be included in the determination of a
stock as strategic.

Response: NMFS disagrees because
the suggested designation would be
inconsistent with the definition of
“strategic stock” included in the MMPA.

Comment 8: The SAR for Cook Inlet
beluga whales still considers the small
Yakutat population of belugas part of
the Cook Inlet stock. Yakutat belugas
should be a separate stock and
designated as “depleted”.

Response: As noted in a previous
response (74 FR 19530, April 29, 2009,
Comment 14), NMFS regulations under
the MMPA (50 CFR 216.15) include the
beluga whales occupying Yakutat Bay as
part of the Cook Inlet stock. Notice-and-
comment rulemaking procedures would
be required to change this regulatory
definition. Until such procedures are
completed, these animals remain
designated as depleted as part of the
Cook Inlet stock.

Comment 9: The SAR for Eastern
North Pacific right whales should
indicate a greater level of concern than
“recent interest” in oil and gas
exploration and development because
the area is being formally evaluated for
leasing.

Response: For the reasons cited in
response to a similar comment on the
2008 SAR, a greater level of concern is
not necessary at this time (see 74 FR
19530, April 29, 2009, Comment 17).

Comment 10: Sightings of narwhals in
Alaska waters appear to be increasing,
and NMFS should include a SAR for
narwhal.

Response: NMFS is currently
reviewing the existing data on narwhal
sightings in Alaska waters to prepare a
draft SAR for narwhals for 2010.

Comment 11: NMFS should update
the SAR for Eastern North Pacific gray
whales to include more recent
abundance estimates. The SAR fails to
properly consider findings of Alter et al.
(2007), and NMFS should designate this
stock as depleted.

Response: The SAR for the eastern
North Pacific gray whale stock will be
updated with substantial new
information in 2010 after the necessary
analyses are complete and reviewed.

NMEF'S has responded to comments
regarding Alter et al. (2007) and
depleted status for gray whales in
previous years (see 73 FR 21111, April
18, 2008, Comment 32 and 74 FR 19530,
April 29, 2009, Comment 21). For the
reasons discussed in those responses,
NMFS neither anticipates additional
discussion of the findings of Alter et al.
(2007) nor designation of the gray whale
stock as depleted. If information
becomes available suggesting that gray
whale abundance is below the lower
limit of the stock’s Optimum
Sustainable Population (OSP), NMFS
would formally evaluate status of the
stock in accordance with MMPA section
115.

Comment 12: The Commission and
another commenter repeated a
recommendation made in previous
letters to update harbor seal stock
structure with information that has been
available for many years.

Response: As noted in previous
responses to comments (see 72 FR
12774, March 15, 2007, Comment 16, 73
FR 21111, April 18, 2008, Comment 23,
74 FR 19530, April 29, 2009, Comment
21), NMFS continues its commitment to
work with the agency’s co-managers in
the Alaska Native community to
evaluate and revise stock structure of
harbor seals in Alaska.

Comment 13: Estimated mortality for
longline fisheries uses incorrect
observer coverage percentages, resulting
in significant over-estimation of
mortality. The observer coverage in the
SAR is inconsistent with other reports
prepared for NMFS.

Response: The observer coverage
percentages reported for the longline
fisheries are determined based on data
obtained from the NMFS Observer
Program. These data were used to
estimate mortality and published in
Perez (2006), which has been reviewed
by NMFS Observer Program staff. The
report referenced by the commenter was
prepared in response to a request by the
Observer Advisory Committee to
demonstrate current strategies of
observer placement on vessels and to
modify methods for observer
deployment on vessels of various sizes.
This document was not designed to be
used to calculate total observer coverage
for fisheries. Attempts to calculate total
observer coverage from this document
would result in inaccurate estimations
of observer coverage.

Comment 14: Effort can be
determined accurately in fisheries with
high observer coverage; therefore,
proxies for effect (e.g., observed catch)
are not necessary.

Response: As has been noted in the
past (72 FR 66048, November 27, 2007,

Comment 21), NMFS has considered
other measures to estimate effort in the
fishery. At this time, catch remains the
best method of quantifying observed
and total fishing effort. Should another
measure of effort become available that
can be used for all vessels, seasons, and
areas, NMFS would consider modifying
the analytical approach.

Comment 15: Expansions from
observed to estimated mortality appear
to be done inconsistently within and
between fisheries.

Response: As noted in the response to
Comment 23 in the 2008 LOF final rule
(72 FR 66048, November 27, 2007),
mortality estimates are based upon a
stratified sample and analyses. The
estimates are calculated using statistics
appropriate for the sampling design.
Similar numbers of observed mortalities
or serious injuries may lead to different
estimates because observer coverage
differs among strata. The models used
for estimates are explained fully in the
reference cited in the SAR.

Comment 16: Default recovery factors
should be re-evaluated for populations
(e.g., sperm whales, Steller sea lions
(Western stock), Central North Pacific
humpback whales) that are increasing
and/or are large.

Response: NMFS and the Alaska SRG
evaluate the recovery factors for each
stock during their annual review of the
SARs. The recovery factors for these and
other stocks will be discussed with the
SRG at their next meeting when 2010
SARs are discussed.

Comment 17: As noted in the SAR for
sperm whales, this species is at a low
risk of extinction due to large numbers
and minimal take. Accordingly, it
should be de-listed from endangered
status under the ESA and depleted
status under the MMPA.

Response: NMFS completed a review
of the status of sperm whales in January
2009 and concluded that the status
should not change at this time. A report
of that review is available on the
Internet at the following address: http://
www.nmfs.noaa.gov/pr/pdfs/species/
spermwhale 5yearreview.pdf.

Comment 18: A single take of a
humpback whale in the sablefish pot
fishery is attributed to two stocks. This
doubles the mortality from one take, and
NMFS should consider distributing the
single take across both stocks using a
weighted probability of interaction with
the stock.

Response: See responses to Comments
13 and 14 in the final 2005 LOF (71 FR
247, January 4, 2006), Comment 10 in
the final 2003 LOF (68 FR 41725, July
15, 2003), and Comment 10 in the final
2008 LOF (72 FR 66048, November 27,
2007) for detailed responses to a similar
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comment. The single take of a
humpback whale in the sablefish pot
fishery cannot be attributed to a specific
stock. Therefore, NMFS is using a
precautionary approach and attributing
this single take to both Alaska stocks of
North Pacific humpback whales for
information purposes.

Comment 19: In the SARs for ice
seals, the numbers of seals taken for
subsistence harvest reported in the text
and in the tables are different, and these
differences are confusing. This situation
should be clarified. Our comments here
and in the past have noted that previous
stock assessments have provided point
estimates for native subsistence kills,
but have also provided upper and lower
estimates based on the bounds of
confidence. This is no longer done in
the stock assessments. We believe that
the region should reconsider this
decision. Because of the imprecision of
these estimates, this information should
be provided so that reviewers can gauge
the possible range of impacts.

Response: NMFS has reviewed the
numbers of seals taken for subsistence
harvest reported in the draft 2009 SARs
and updated the text and tables to
clarify presentation of the information
in the text and tables of the ice seal
SARs.

NMFS has reported upper and lower
confidence limits for subsistence
harvests of some stocks in the past, but
does not include them presently (e.g.,
beluga whales, Eastern Bering Sea
stock). The SARs for these stocks note
that variance estimates (or other
measures of uncertainty] are not
available. Without such measures,
confidence limits cannot be calculated;
therefore, none are included. For some
stocks, the mortality estimates are noted
to be underestimates because
information is available from only a
portion of the range of the stock. NMFS
is aware of the potential consequences
of underestimates, but, as noted in the
introduction to this summary of
comments and responses, funding levels
limit the ability to initiate large new
data collection programs until
additional funds are obtained or until
efforts directed toward other stocks are
no longer necessary, which would allow
resources to be re-directed.

Comment 20: There remains some
inconsistency in declaring strategic
status on the basis of outdated
population and absent fishery data.
Some (e.g., S.E. Alaska harbor porpoise)
are designated strategic and others (e.g.,
Dall’s porpoise) are not. There should be
an explanation of this discrepancy.

Response: The PBR levels for harbor
porpoise stocks in Alaska are
“undetermined” because the population

estimates are outdated. The harbor
porpoise stocks were classified as
“strategic” because there is information,
for each stock, suggesting incidental
serious injuries and mortalities may be
greater than the stocks’ PBR levels.
Similarly, the PBR for Dall’s porpoise is
“undetermined” because the abundance
estimate is outdated. However,
federally-regulated fisheries that overlap
with Dall’s porpoise are observed with
a high proportion of observer coverage
and have routinely had very low levels
of incidental mortality/serious injury.
Some state fisheries with potential to
result in serious injuries/mortalities of
Dall’s porpoise have been observed, and
the estimated level of serious injury/
mortality is also minimal or none. There
are a few state fisheries with known
historic serious injuries/mortalities of
Dall’s porpoise, but it seems unlikely
that the level of serious injury/mortality
from these fisheries would exceed the
PBR level. Thus, Dall’s porpoise stock
was not classified as “strategic”.

Comment 21: The SAR for the
Western U.S. stock of Steller sea lions
has inconsistent information in Table 2
and in the graph. It would help if the
depiction in the graph matched the
regions discussed in the text. Also, a
shift from research focused on body
condition and behavior of individuals to
ecosystem-based studies would help
answer questions such as potential
shifts in abundance within the range of
the stock.

Response: The data presented in
Figure 2 were derived from those
presented in Table 1, and the data are
consistent. The graph (Figure 2) depicts
the counts and overall trends for the
entire western stock of Steller sea lions,
as well as for the Gulf of Alaska and the
Bering Sea/Aleutian Islands
independently. The text provides more
detailed information for trends at
specific sites within these regions.

Comment 22: The subsistence harvest
and struck-and-lost sea lions from the
western stock of Steller sea lions
appears to have increased. Given the
lack of precision of harvest estimate, we
are concerned that the increase may
result in take exceeding PBR.

Response: The numbers of struck-and-
lost sea lions from the subsistence
harvest varies from year to year. The
level of struck-and-lost sea lions,
averaged over the most recent 5 years
for which data are available, is
incorporated into the total take for this
stock. The current 5—year average (38.4)
is slightly higher than the previous 5—
year average (33.9). However, the total
estimated annual level of total human-
caused mortality and serious injury for
this stock (232.8), which includes

animals struck but lost, remains below
the PBR level (247). NMFS is aware that
there are uncertainties in the mortality
and serious estimates for Steller sea
lions and other stocks of marine
mammals in Alaska and other parts of
the United States and that human-
caused mortality could, in fact, exceed
PBR. However, the recovery plan for
Steller sea lions indicates that the two
primary sources of direct human-caused
mortality (subsistence harvest and
incidental take in commercial fisheries)
are ranked as having relatively low
impacts on recovery of the stock. In
addition, the recovery factor for this
stock of marine mammals would reserve
90 percent of annual net production for
recovery (Barlow et al., 1995), and
performance testing through simulation
models showed that the PBR approach
was robust to wide ranges of precision
and bias in mortality estimation (Wade,
1998).

Comment 23: The abundance
estimates for the eastern stock of Steller
sea lions are old despite permitted
research designed to calculate annual
estimates. Newer estimates should be
reported.

Response: The abundance estimates
presented in the 2009 SARs are based
on the most recent complete counts for
these areas and represent the best
available data at the time the SAR was
updated for 2009. NMFS is currently
analyzing pup and non-pup counts from
2008 and 2009 for the eastern stock of
Steller sea lions. These estimates will be
incorporated in the SAR when they are
available.

Comment 24: The SARs for the
Western Pacific stock of humpback
whales and fin whales do not include
ship-strikes as a mortality factor. Even if
no stock-specific strikes are reported, it
seems unlikely that none have occurred.
Does NMFS have confirmed stock
identity for all whales found on ships so
that each can be correctly assigned to a
stock?

Response: The central North Pacific
humpback whale SAR includes ship-
strike mortalities in the estimated level
of annual human-caused mortality and
serious injury. NMFS assigned these
mortalities to the central North Pacific
stock based on the location of the
occurrence. NMFS will be incorporating
updated information on mortalities
attributed to ship-strikes for humpbacks
and fin whales in the 2010 SARs.
Lacking confirmed stock identity of the
whales found on ships, NMFS uses the
relative stock densities in the areas
where mortality likely occurs to assign
it to a stock.

Comment 25: The SAR for Central
North Pacific (CNP) humpback whales
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divides the stock into four geographic
areas (Hawaii, Aleutian Islands/Bering
Sea, Gulf of Alaska, and Southeast
Alaska) and estimates abundance in
each region; however, the SAR does not
estimate abundance of the stock.
Division of the stock into these areas is
neither scientifically accurate nor
helpful from a management or scientific
perspective.

Response: The SAR states that the
CNP stock of humpback whales “
winters in Hawaii “ and presents
abundance, minimum population
estimate (Nmin), and PBR based upon
these surveys of the stock in Hawaiian
waters. The summary table for the SARs
also shows the numbers for these
parameters, which are identical to the
numbers reported in the text of the
report.

The division of the stock into the four
areas is helpful to NMFS managers
because the stock is migratory, whales
from different breeding (wintering) areas
mix on feeding grounds in Alaska, and
reported human-caused mortality is
higher in Alaskan waters than in
Hawaiian waters. For the areas where
information suggests trends in
population abundance, each shows an
increase, as is also the case for
information on the entire ocean basin.
The region-specific calculations allow
NMFS managers to see that region-
specific reported mortality is likely
sustainable. The SAR reports mortality
based primarily upon stranding reports,
which are underestimates of actual
mortality. However, the region-specific
trends suggest that human-caused
mortality is not causing the population
to decline in any area where trend can
be evaluated. Accordingly, the region-
specific information is useful for
conservation and management
purposes.

Comment 26: Although NMFS reports
that the point estimates for CNP
humpbacks in Hawaii ranged from 7,469
to 10,103 and notes that the estimate
from the “best model” is the upper end
of the range, Nmin, thus PBR, for the
Hawaii region is based upon the lowest
estimate rather than the one from the
best model. The SAR does not explain
why NMFS did not use the best science
in the calculation as is required by the
MMPA.

Response: The SAR states that
confidence limits or coefficients of
variation (CVs) have not yet been
calculated for abundance of the stock
and that NMFS used an assumed value
for CV in estimating Nmin from the
abundance estimates. Accordingly, as
required by the MMPA, the estimate of
Nmin provides “reasonable assurance
that the stock size is equal to or greater

than the estimate.” Such assurance
could not be provided by using the
maximum abundance estimate even it
was calculated using the “best model”.

Comment 27: The SAR for CNP
humpback whales reports PBR as 20.4
animals and an alternative PBR of 8.3
whales, but it does not provide an
explanation why two different PBRs
were calculated or how they may be
used for management purposes. If
NMFS is going to develop multiple
population sizes and PBRs, then NMFS
should develop, as required by the
MMPA, a single PBR for each of the
regions and should not use the
alternative PBR of 8.3 in the SAR.

Response: As is reported in the SAR
text and the summary table for this
stock of humpback whales, the PBR is
20.4. The alternative (8.3) is used only
for information purposes and shows
readers that even when PBR is
calculated from an extremely
conservative Nmin (i.e., the number of
whales actually identified during the
study), reported human-caused
mortality is less than PBR.

Comments on Atlantic Regional Reports

Comment 28: Bottlenose dolphin
stocks in the Gulf of Mexico should be
designated strategic.

Response: In accordance with the
MMPA, marine mammal stocks that are
depleted, threatened, or endangered or
for which human-caused mortality
exceeds PBR are designated strategic.
Others are not strategic, even in some
cases where there is considerable
uncertainty regarding abundance,
mortality and serious injury.

Comment 29: Given the increasing
trend of bycatch, Atlantic white-sided
dolphins should be designated as
strategic.

Response: Mean annual fishery-
caused mortality and serious injury are
below PBR; therefore, the stock is not
appropriately designated as strategic.

Comment 30: Noting that the Poisson
distribution could characterize rare and
random events, the Commission
recommended that the SAR for the
Canadian East Coast stock of minke
whales include an estimate of bycatch
in the trawl fishery for which there was
only one observed take.

Response: A total of three minke
whales have been in observed in bottom
trawl gear from 1997 through October
2009. NMF'S intends to evaluate the
estimation of total mortality of minke
whales and harbor porpoise attributed
to bottom trawl gear for the 2011 SAR.

Comment 31: The Commission
recommended that NMFS conduct and
report the necessary surveys to update

the SARs for northwest Atlantic
pinnipeds.

Response: NMFS is developing a new
survey protocol for a harbor seal
abundance survey; however, funding is
not available for a 2010 survey. Since
2002, NMFS has been monitoring gray
seal pup production on the three
colonies (Muskeget Island in Nantucket
Sound, and Green and Seal Islands off
mid-coast Maine) in U.S. waters. The
pup-monitoring research was a
component of a recently-completed
Ph.D. dissertation, and a published
paper should be available in 2010.
Information from these sources will be
included in future SARs.

Comment 32: The SARs in the
Atlantic region should include serious
injuries identified in accordance with
guidance from the 2007 workshop on
distinguishing serious from non-serious
injury, especially for North Atlantic
right whales.

Response: NMFS is currently
preparing guidelines for distinguishing
serious and non-serious injuries. When
these guidelines are completed and
subjected to public review and
comment, SARs will include serious
injuries based upon them.

Comment 33: The minke whale SAR
should include all entanglements
included in the 2005 summary by Smith
and Koyama. It is not clear why three
mortalities from that document were not
included in Table 5.

Response: These records have been re-
reviewed by NMFS staff, who
determined they were not serious
injuries. Although evidence of
entanglement was present, the necropsy
report is inconclusive in the September
20, 2005, stranding. For the September
25, 2005, stranding, entanglement
scarring was present, but the injury had
healed. For the September 2007
stranding, there was insufficient
information to determine the nature of
the entanglement; images and
descriptions were incongruous.

Comment 34: The SAR for sperm
whales, Gulf of Mexico stock, discusses
threats due to anthropogenic noise in
the stock definition and range section.
This would be more appropriate in
another section on habitat concerns. The
SAR should also address the potential
impacts to sperm whales aggregated just
off the Mississippi Delta from
bioaccumulation of toxins from the
river.

Response: The noise threat
information has been moved and is
included in the “Other Mortality”
section. While there may be impacts
from Mississippi River effluent on
sperm whales and other marine
mammals, specific reports on increases
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in toxic effluent from the Mississippi
River were not available. Given that
little is known about contaminant levels
in sperm whales in the Gulf of Mexico,
any discussion would be speculation.

Comment 35: We note that there have
been press reports or Internet postings
of killer whales just off Texas and
Alabama. This appears to represent an
increased presence in areas not
documented in the SAR. Given the
seismic exploration and petroleum
extraction underway or proposed, a
change in distribution may entail
additional risk not discussed in the
stock assessments.

Response: Such increased reports are
likely the result of more people with
video cameras rather than increased
numbers of killer whales in the Gulf of
Mexico. The number of killer whale
sightings made during NMFS
assessment surveys (0—3 per survey) has
remained about the same since 1990.
Furthermore, sightings by the public are
not new; O’Sullivan and Mullin (1997)
report three records of killer whale
sightings made by the public in the Gulf
of Mexico prior to the mid—-1990s.

Comment 36: Under population size,
there is a different estimate for Ziphius
(337) and Mesoplodon spp. (57).
However, there is a notation in the stock
assessment for Cuvier’s beaked whales
that “the estimate for unidentified
Ziphiidae may also include an unknown
number of Mesoplodon spp.” Thus, it
would seem that the Ziphius estimate is
not, in fact, an estimate for them but is
still a pooled estimate of multiple
species. However, the stock assessments
for Mesoplodonts (Blainville and
Gervais beaked whales) do not include
a similar caveat about possibly
including Ziphius in that estimate.
There is no explanation evident for the
discrepancy. For both Ziphius and
Mesoplodon, the map of distribution is
for “beaked whales,” which would
include both of these genera. This is
confusing and potentially misleading
when reviewers attempt to gauge the
status and threat to species in the
Northern Gulf of Mexico.

Response: The wording in the affected
beaked whale SARs for the Gulf of
Mexico has been modified to resolve
these discrepancies. The distribution
maps will be changed in future SARs.

Comments on Pacific Regional Reports

Comment 37: The SARs for some
species in Hawaiian waters (rough-
toothed dolphins, bottlenose dolphins,
pygmy killer whales, spinner dolphins,
dwarf sperm whales, Cuvier’s beaked
whales and Blainville’s beaked whales)
should be updated to include evidence
of multiple stocks.

Response: New information on stock
structure for bottlenose and spinner
dolphins in Hawaiian waters will be
incorporated in the 2010 draft SARs.
Stock structure information for other
species will be incorporated into SARs
as information becomes available to
warrant the recognition of additional
stocks.

Comment 38: In comments on the
draft 2009 LOF, the Commission
recommended that NMFS incorporate
into the applicable SARs language
similar to that included in the FWS SAR
for the Washington stock of sea otters to
clarify that, in accordance with the
ruling in Anderson v. Evans, taking of
marine mammals in tribal fisheries
requires authorization under the
MMPA.

Response: NMFS disagrees with the
FWS interpretation of the ruling.
Furthermore, even if FWS’
interpretation were correct, MMPA
section 117(a) explicitly lists the
information that should be included in
SARs. This list does not include
identifying which takes need to be
authorized and which do not.
Accordingly, such language is
inappropriate for SARs.

Comment 39: There is little mention
of deaths of marine mammals resulting
from research activities (e.g., research
on California or Steller sea lions and
fishery assessments). These should be
included in the SARs.

Response: Information on research-
related mortality will be included in
2010 draft SARs for northern fur seal,
northern right whale dolphin and
Pacific white-sided dolphin.
Information on research-related
mortality of California sea lions will be
included in the next revision of that
SAR.

Comment 40: Because tribal fisheries
are not subject to federal observers and,
as noted in Credle et al. (1994), self-
reports are considered under-estimates,
there may be a significant bias in
reporting mortalities from gillnet
fisheries.

Response: NMFS acknowledges that
bycatch reports may be negatively
biased when the only sources are self-
reports and has noted such bias in
previous SARs.

Comment 41: The MMPA requires
that SARs for strategic stocks, such as
those stocks listed as threatened or
endangered, be updated annually, yet
some were not updated. For example,
fin whales have no revision although
there is documented mortality that
occurred during the reporting period
(e.g., a 2006 mortality due to vessel
collision in Washington).

Response: The commenter has
misinterpreted the requirement of
MMPA section 117(c). The MMPA
requires that SARs for strategic stocks
must be “reviewed” annually and
“revised” when the status has changed
or could be assessed more accurately.
The SARs for all strategic stocks
(including stocks for which strategic
status is due to listing under the ESA)
are reviewed annually, as required. The
inclusion of a relatively small change in
estimated mortality or abundance would
not change the status of these stocks nor
allow their status to be assessed more
accurately. Although NMFS attempts to
update SARs when information
becomes available (whether the new
information would change the status or
not), some minor changes are not
incorporated into a SAR each year.

Comment 42: The Hawaiian monk
seal SAR should be updated to report
that two monk seals were killed by
gunshot in the main Hawaiian Islands.
Also, the SAR should include more
information about the loss of pupping
habitat due to rising sea level.

Response: Although two monk seals
were shot in 2009, these shootings did
not occur early enough for inclusion in
the 2009 or 2010 draft SARs. These
shootings will be noted in the 2011
SAR. Interested readers may obtain and
review the literature in the SAR for
more details of loss of habitat due to
rising sea level.

Comment 43: NMFS needs to obtain
precise information on interactions of
“nearshore” fisheries with Hawaiian
monk seals. NMFS should work with
the State to assure observer coverage in
this fishery, which seems to have takes
in almost every year.

Response: NMFS is working with the
State of Hawaii to better characterize
nearshore fishery interactions. The State
has received a grant under section 6 of
the ESA to work with NMFS in
developing a system of monitoring,
reporting and reducing these
interactions via participatory
approaches with nearshore fishers who
engage in fishing methods (gill nets and
shorecasting) that cause the most
interactions.

Comment 44: The PBR for the
Monterey Bay stock of harbor porpoise
should not be reduced by changing the
recovery factor from the previous 0.45 to
0.5 due to the downward trend of the
stock.

Response: NMFS agrees. Given
continued uncertainty in the source of
fishery-related standings in this region,
the recovery factor should remain at
0.45. The final 2009 SAR will reflect the
use of this recovery factor in the PBR
calculation.
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Comment 45: The SAR for the
Northern Oregon/Washington Coast
stock of harbor porpoise should include
mortality information on the 2006/2007
Unusual Mortality Event (UME) because
some of the deaths could be attributed
to fishery interactions.

Response: Fishery-related mortality
information from the 2006—-2007 UME is
included in the Northern Oregon/
Washington Coast harbor porpoise SAR.
Both suspected and confirmed fishery-
related mortalities from the UME are
listed in the text, and confirmed
mortalities are included in Table 1
under “Unknown fishery”.

Comment 46: The “Habitat Concerns”
section for Southern Resident Killer
Whales should note that global warming
and ocean acidification, as well as
stream flows and health, pose an
increasing threat to salmon and the
killer whales that depend upon salmon.

Response: The SAR notes that
Southern Resident Killer Whales appear
to be Chinook salmon specialists and
that change in salmon abundance is
likely to have effects on this population.
The factors affecting salmon abundance
are implicit in this statement.

Comments 47 through 58 address
false killer whales, primarily in waters
surrounding Hawaii.

Comment 47: Available evidence,
which was not included in the SAR,
indicates that the Hawaii insular stock
of false killer whales should be a
strategic stock. Also, the SAR for this
stock notes there is no quantitative
analysis of sightings data to evaluate
population trend. A statistical analysis
was presented to the Western Pacific
Fishery Management Council showing a
significant decline in the number of
groups per 10 survey hours during the
period, 1993-2003.

Response: The MMPA includes
specific criteria for designating a marine
mammals stock as “strategic”. None of
these criteria are currently met for the
insular stock of false killer whales;
therefore, it is designated as “not
strategic”. NMFS will continue to
review new information periodically
and update the SAR based on new
information. The trend analysis
mentioned by this commenter was not
available when the SAR was drafted and
presented to the Pacific SRG in
November 2008; it will be considered
for the draft 2010 SARs.

Comment 48: The SAR for the insular
stock indicates no habitat issues are a
concern, yet notes recent evidence of
high levels of pollutants and reduced
biomass of prey species. These should
be included as habitat concerns.

Response: NMFS has modified the
2009 SAR to remove this apparent

contradiction by eliminating the
statement that no habitat issues are of
concern.

Comment 49: The insular stock of
false killer whales should be strategic,
because two takes in 2003 were during
sets straddling the stock boundary and
because there are two takes of probable
false killer whales within the range of
the insular stock. If even one of these
takes were inside the boundary, then the
estimated bycatch would likely exceed
PBR.

Response: NMFS recognizes that the
occurrence of longline sets straddling
false killer whale stock boundaries
complicates stock-specific bycatch
estimation. The text of the 2009 SAR
has been revised to clarify that the two
2003 false killer whale takes occurred in
sets straddling the insular/offshore stock
boundary and that these takes are
provisionally considered to be from the
pelagic stock. NMFS is also working on
developing new analytical methods to
estimate stock-specific bycatch and
plans to present updated estimates for
both stocks in the draft 2010 false killer
whale SAR. Distinguishing takes of false
killer whales and short-finned pilot
whales remains problematic because the
geographic ranges of these two species
differ and sample sizes are insufficient
to estimate a geographically-stratified
ratio that might be used for pro-rating
such takes. NMFS will continue to
evaluate methods of addressing this
source of uncertainty.

Comment 50: The SAR should
include information on how frequently
portions of longline gear are lost both in
the shallow-set and deep-set fishery so
that the likelihood that there are
unobserved takes due to lost gear can be
assessed.

Response: NMFS does not presently
have estimates of the rates of gear loss
in the deep-set and shallow-set longline
fisheries.

Comment 51: The SAR should assess
whether seasonal observer coverage of
longline fisheries within the range of the
insular false killer whale stock is
sufficient to robustly assess bycatch
rates. In addition, there are unobserved
shortline fisheries that occur nearshore
in the Hawaiian Islands that are using
the same gear as offshore fisheries and
are, thus, likely to be taking false killer
whales.

Response: The shallow-set fishery has
100—percent observer coverage, and the
deep-set fishery has a minimum of 20—
percent annual coverage. Placement of
observers and all statistical analyses are
conducted on a quarterly basis to
account for temporal variation in
coverage, providing robust rates of
mortality and serious injury.

NMFS included a Hawaii State
shortline/handline fishery as a Category
II fishery in the 2010 LOF. The
inclusion of this fishery on the List is an
early step in obtaining information on
marine mammal interactions with the
fishery, including mandatory reporting
of injuries of marine mammals
incidental to fishing operations.

Comment 52: The report is confusing
because it includes multiple stocks
within a single report, and it includes
mortality and injury estimates combined
across stocks.

Response: NMFS acknowledges that
the current report, which includes a
stock complex rather than individual
reports for each stock, may be
confusing. However, population stock
boundaries in false killer whales in the
North Pacific Ocean contain
uncertainties, and an ongoing stream of
information over the past few years has
resulted in fairly rapid changes in our
understanding of stock boundaries.
NMFS has elected to combine these
stocks into a single report which
presents abundance and mortality
information in a variety of scenarios as
our understanding of stock structure
remains dynamic. When our
understanding of stock structure
becomes more stable, the report will
likely be modified to separate reports for
each stock.

Comment 53: Distinction between
Insular, Pelagic and Palmyra stocks of
false killer whales is inaccurate because
the pelagic animals are all part of a
broader Eastern North Pacific Stock that
occurs in the U.S. Exclusive Economic
Zone (EEZ) and international waters.

Response: NMFS has previously
responded to this and related comments
(see 73 FR 21111, April 18, 2008,
Comment 47, and 74 FR 19530, April
29, 2009, Comment 34) and reiterates
that the stock division for false killer
whales is consistent with the MMPA
and with NMFS 2005 Guidelines for
Assessing Marine Mammal Stocks
(GAMMS), which were finalized after
opportunity for public review and
comment, and provide guidance on
abundance and PBR of transboundary
stocks. No international agreements
presently exist for the management of
cetacean bycatch in central Pacific
longline fisheries; therefore, NMFS
assesses the status of marine mammal
stocks within the U.S EEZ waters, based
on EEZ abundances and EEZ mortalities
and serious injuries. Further, as noted in
GAMMS, the lack of genetic differences
among false killer whale samples from
the broader eastern North Pacific region
does not imply that these animals are
from a single eastern North Pacific
stock.
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Comment 54: NMFS’ abundance
estimate for the pelagic stock is
scientifically unsound. Specifically, and
as described in more detail in a report
enclosed with the comment, NMFS’
abundance estimate fails to employ a
Bayesian methodology, which is well-
recognized in the scientific community
as the best available method for
estimating the population size of marine
stocks such as the false killer whale
pelagic stock. An alternative analysis of
the existing false killer whale data
utilizes the best available scientific
methods and provides a best estimate of
the Hawaii Pelagic Stock as 2,066
whales.

Response: NMFS disagrees that the
alternative included in this comment
represents the best available scientific
information. Bayesian analyses may
constitute excellent science and are
widely used by NMFS scientists in
assessing marine animal populations;
however, the report enclosed with this
comment has not been peer-reviewed or
published, and it violates the
fundamental principle of choosing an
appropriate prior distribution when
conducting a Bayesian analysis. The
report assumes that the density of false
killer whales in highly productive
waters of the Eastern Tropical Pacific
Ocean would be a suitable prior for their
density in the unproductive waters
surrounding Hawaii. The report did not
discuss a rationale for this assumption
or evaluate alternate, more suitable, data
sets for the prior distribution. There is
no ecological or oceanographic support
for this assumption. Rather, there are
differences in ocean productivity
between the Eastern Tropical Pacific
Ocean and the Hawaiian EEZ, and
densities of most tropical dolphin
species, including false killer whales,
decline as one moves north from
tropical latitudes and into the
subtropical waters of the Hawaiian
Islands.

Comment 55: NMFS fails to discuss a
report from April 2009 documenting
depredation in the Hawaii longline
fishery based on interviews with vessel
owners and captains. The comment
states that the report constitutes current,
published, and NMFS-funded scientific
research suggesting that the sheer
magnitude of catch depredation by false
killer whales implicates a population
size much larger than the 484 estimate
reported in the 2009 draft SAR.

Response: The report cited in this
comment was not available in 2008
when the draft 2009 SAR was prepared,
and the report and its findings have not
been subjected to peer review. Estimates
in the report contain many untested
assumptions (e.g., species identification,

range of fishery). Furthermore, NMFS’
abundance estimate of 484 is limited to
the U.S. EEZ, whereas the depredation
report included observations from a
much larger area where the fishery
operates. No assumption about
uniformity of false killer whale
distribution has been made in NMFS’
estimates of abundance.

Comment 56: False killer whale
densities on the high seas south of
Hawaii should lead to a higher PBR for
high seas stocks, warranting Cat II or III
classification for the high seas
component of the fishery.

Response: Although the fishery is
conducted on the high seas as well as
within the EEZ, the fishery is classified
based upon its take of false killer whales
in within the EEZ, where only U.S.-
based fishing occurs. Incidental
mortality and serious injury incidental
to longline fishing within the EEZ
exceed a PBR based upon surveys
within the EEZ. Furthermore, mortality
and serious injury of false killer whales
exceed 50 percent of a number
calculated using the PBR approach for
false killer whales on the high seas areas
of the fishery (which is also subject to
an additional unknown level of
mortality incidental to a substantial
longline fishing effort by vessels from
other nations within the range of the
U.S. fishery on the high seas).
Accordingly, the fishery is appropriately
classified as a Category I fishery over its
entire range.

Comment 57: Reeves et al. make
several unsubstantiated assertions. Even
if the insular stock has declined, there
is no evidence that the longline fishery
is responsible. No evidence of
strandings or sightings of carcasses were
made in support of a large mortality.
SAR guidelines state old abundance
data should not be used.

Response: Reeves et al. is a peer-
reviewed scientific article that clearly
outlines the data and basis for their
conclusions, including observed line
injuries and decreases in sighting rates.
In the SAR, the longline fishery is listed
only as one potential contributing
factor, reflecting uncertainty in the
sources of such injuries. The longline
fishery operated within the known
range of the insular false killer whale
stock during the early 1990s, when the
decline began, but there was no observer
program to document potential
interactions with cetaceans. Further, it
is well established that animals that die
at sea rarely strand or are recorded at
sea, but rather they sink or are swept
away from land by currents. The SAR
guidelines state that old abundance data
are unreliable to estimate current
abundance. However, older data are

essential for evaluating trends, and their
inclusion in this historical context is
fully warranted.

Comment 58: There is no evidence
that the insular stock has interacted
with longline fisheries.

Response: NMFS recognizes that the
data available for determining stock
identity of false killer whales is
incomplete for this 2009 SAR. At the
time of the 2009 SAR preparation,
genetic samples were only available for
five of the 24 false killer whales taken
by the fishery (and only for two of the
takes within HI EEZ waters). Thus, the
identity of the majority of false killer
whales taken by the fishery is unknown
and can be assigned based only on
location. No tissue samples are available
for three takes that occurred during sets
spanning the insular/pelagic stock
boundary, and these animals could have
been from the insular stock based on the
distance from the islands at which they
have been documented. NMFS will
continue to investigate ways to improve
allocation of stock-specific bycatch,
taking into account takes and fishing
effort within the insular stock range.
NMEFS will also continue efforts to
obtain tissue samples for genetic
analysis on as many animals as possible
to aid in stock identification.

Dated: March 10, 2010.
Helen M. Golde,

Deputy Director, Office of Protected
Resources, National Marine Fisheries Service.

[FR Doc. 2010-5699 Filed 3—-15-10; 8:45 am]|
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XV22

New England Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; public meeting.

SUMMARY: The New England Fishery
Management Gouncil (Council) is
scheduling a joint public meeting of its
Habitat Committee, Advisory Panel and
Plan Development Team in April, 2010
to consider actions affecting New
England fisheries in the exclusive
economic zone (EEZ).
Recommendations from this group will
be brought to the full Council for formal
consideration and action, if appropriate.
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DATES: This meeting will be held on
Thursday, April 1, 2010 at 9 a.m. and
Friday, April 2, 2010 at 9 a.m.

ADDRESSES: This meeting will be held at
the Seaport World Trade Center, 200
Seaport Boulevard, Boston, MA 02210;
telephone: (617) 385—-5000; fax: (617)
385-5090.

Council address: New England
Fishery Management Council, 50 Water
Street, Mill 2, Newburyport, MA 01950.

FOR FURTHER INFORMATION CONTACT: Paul
J. Howard, Executive Director, New
England Fishery Management Council;
telephone: (978) 465—0492.

SUPPLEMENTARY INFORMATION: The
purpose of this meeting is to review
implementation and outputs of the
Swept Area Seabed impact (SASI)
model, and then to discuss and
recommend management alternatives
based on model outputs. Committee
motions on alternatives for analysis in
EFH Omnibus Amendment 2 DEIS will
be solicited by the Committee Chair on
the second day of the meeting. The
meeting will include: PDT presentation
on the components and implementation
of the SASI model; PDT presentation of
general model outputs; PDT
presentation of model outputs specified
to address previous committee tasking;
group discussion of possible EFH
impacts minimization alternatives and
Committee motions related to inclusion
of alternatives in the DEIS. Other issues
may be raised at the Committee Chair’s
discretion.

Although non-emergency issues not
contained in this agenda may come
before this group for discussion, those
issues may not be the subject of formal
action during this meeting. Action will
be restricted to those issues specifically
listed in this notice and any issues
arising after publication of this notice
that require emergency action under
section 305(c) of the Magnuson-Stevens
Fishery Conservation and Management
Act, provided the public has been
notified of the Council’s intent to take
final action to address the emergency.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to Paul
J. Howard, Executive Director, at (978)
465-0492, at least 5 days prior to the
meeting date.

Authority: 16 U.S.C. 1801 et seq.

Dated: March 11, 2010.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-5722 Filed 3—15-10; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XV24

Fisheries of the South Atlantic and
Gulf of Mexico; Southeast Data,
Assessment, and Review (SEDAR);
Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of SEDAR Workshop for
South Atlantic and Gulf of Mexico
goliath grouper.

SUMMARY: The SEDAR assessments of
the South Atlantic and Gulf of Mexico
stocks of goliath grouper will consist of
a series of three workshops: a Data
Workshop, an Assessment Workshop,
and a Review Workshop. See
SUPPLEMENTARY INFORMATION.

DATES: The Data Workshop will take
place April 27-29, 2010. See
SUPPLEMENTARY INFORMATION for specific
dates and times.

ADDRESSES: The Data Workshop will be
held at the Hilton Bayfront, 333 First
Street South, St. Petersburg, FL 33701;
telephone: (727) -894—-5000.

Council address: South Atlantic
Fishery Management Council, 4055
Faber Place Drive, Suite 201, North
Charleston, SC 29405.

FOR FURTHER INFORMATION CONTACT: ]ulie
Neer, SEDAR Coordinator, 4055 Faber
Place Drive, Suite 201, North
Charleston, SC 29405; telephone: (843)
571-4366.

SUPPLEMENTARY INFORMATION: The Gulf
of Mexico, South Atlantic, and
Caribbean Fishery Management
Councils, in conjunction with NOAA
Fisheries and the Atlantic and Gulf
States Marine Fisheries Commissions
have implemented the Southeast Data,
Assessment and Review (SEDAR)
process, a multi-step method for
determining the status of fish stocks in
the Southeast Region. SEDAR includes
three workshops: (1) Data Workshop, (2)
Stock Assessment Workshop and (3)
Review Workshop. The product of the
Data Workshop is a data report which
compiles and evaluates potential
datasets and recommends which

datasets are appropriate for assessment
analyses. The product of the Stock
Assessment Workshop is a stock
assessment report which describes the
fisheries, evaluates the status of the
stock, estimates biological benchmarks,
projects future population conditions,
and recommends research and
monitoring needs. The assessment is
independently peer reviewed at the
Review Workshop. The product of the
Review Workshop is a Consensus
Summary documenting Panel opinions
regarding the strengths and weaknesses
of the stock assessment and input data.
Participants for SEDAR Workshops are
appointed by the Gulf of Mexico, South
Atlantic, and Caribbean Fishery
Management Councils and NOAA
Fisheries Southeast Regional Office and
Southeast Fisheries Science Center.
Participants include data collectors and
database managers; stock assessment
scientists, biologists, and researchers;
constituency representatives including
fishermen, environmentalists, and
NGO’s; International experts; and staff
of Councils, Commissions, and state and
federal agencies.

SEDAR 23 Workshop Schedule

April 27-29, 2010; SEDAR 23 Data
Workshop

April 27 - 28, 2010: 8 a.m. - 5 p.m.; April
29, 2010: 8 a.m. - 12 p.m.

An assessment data set and associated
documentation will be developed
during the Data Workshop. Participants
will evaluate all available data and
select appropriate sources for providing
information on life history
characteristics, catch statistics, discard
estimates, length and age composition,
and fishery dependent and fishery
independent measures of stock
abundance.

Although non-emergency issues not
contained in this agenda may come
before this group for discussion, those
issues may not be the subject of formal
action during these meetings. Action
will be restricted to those issues
specifically listed in this notice and any
issues arising after publication of this
notice that require emergency action
under section 305(c) of the Magnuson-
Stevens Fishery Conservation and
Management Act, provided the public
has been notified of the Council’s intent
to take final action to address the
emergency.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to the Council office
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(see ADDRESSES) at least 10 business
days prior to each workshop.

Dated: March 11, 2010.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-5724 Filed 3-15-10; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XV23

Fisheries of the South Atlantic and
Gulf of Mexico; South Atlantic Fishery
Management Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of a public meeting.

SUMMARY: The South Atlantic Fishery
Management Council (SAFMC) will
hold a meeting of its Scientific and
Statistical Committee (SSC) to make
fishing level recommendations for black
and red grouper, discuss Acceptable
Biological Catch (ABC) Control Rules,
and recommend ABC values for South
Atlantic managed species. The meeting
will be held in North Charleston, SC.
DATES: The meeting will be held April
20-22, 2010. See SUPPLEMENTARY
INFORMATION for specific dates and
times.

ADDRESSES: The meeting will be held at
the Hilton Garden Inn, 5265
International Boulevard, North
Charleston, SC 29418; telephone: (843)
308-9330.

Council address: South Atlantic
Fishery Management Council, 4055
Faber Place Drive, Suite 201, North
Charleston, SC 29405.

FOR FURTHER INFORMATION CONTACT: Kim
Iverson, Public Information Officer,
4055 Faber Place Drive, Suite 201, North
Charleston, SC 29405; telephone: (843)
571-4366; e-mail:
Kim.Iverson@safmec.net.

SUPPLEMENTARY INFORMATION: Under the
Magnuson-Stevens Reauthorized Act,
the SSC is the body responsible for
reviewing the Council’s scientific
materials. The SSC will receive reports
on recent Southeast Data, Assessment,
and Review (SEDAR) assessments of
black grouper and Atlantic red grouper
and will consider assessment findings
in providing fishing level
recommendations for the Council, in
accordance with provisions of the

Magnuson-Steven Reauthorized Act
(MSRA). The SSC will also review
available information on Council-
managed stocks and provide
recommendations for the Overfishing
level (OFL) and the ABC for those stocks
to be considered in the South Atlantic
Council’s Comprehensive Annual Catch
Limit (ACL) Amendment addressing
provisions of the MSRA.

SAFMC SSC Meeting Schedule:

April 20, 2010: 9 a.m. - 5 p.m.; April 21,
2010: 8 a.m. - 5 p.m.; April 22, 2010: 8
a.m. - 4 p.m.

Fishing level recommendations for
South Atlantic black and red grouper
will be developed during the SSC
Meeting. Committee members will
include SEDAR assessment results for
these stocks in their analysis. Members
will develop fishing level
recommendations for black and red
grouper, and ABC and OFL
recommendations for South Atlantic
managed species included within the
Comprehensive ACL Amendment for
SAFMC Council members.

Although non-emergency issues not
contained in this agenda may come
before this group for discussion, those
issues may not be the subject of formal
action during this meeting. Action will
be restricted to those issues specifically
listed in this notice and any issues
arising after publication of this notice
that require emergency action under
section 305(c) of the Magnuson-Stevens
Fishery Conservation and Management
Act, provided the public has been
notified of the Council’s intent to take
final action to address the emergency.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to the Council office
(see ADDRESSES) at least 3 business days
prior to the meeting.

Dated: March 11, 2010.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-5723 Filed 3-15-10; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE
International Trade Administration

Manufacturing Council

AGENCY: International Trade
Administration, U.S. Department of
Commerce.

ACTION: Notice of an opportunity to
apply for membership on the
Manufacturing Council.

SUMMARY: The Department of Commerce
is currently seeking applications for
membership on the Manufacturing
Council (Council). The purpose of the
Council is to advise the Secretary of
Commerce on matters relating to the
competitiveness of the U.S.
manufacturing sector and to provide a
forum for regular communication
between Government and the
manufacturing sector.

The Manufacturing and Services
division of the International Trade
Administration oversees the
administration of the Council and
collaborates with Congress and other
stakeholders to increase the global
competitiveness of the U.S.
manufacturing sector, and works to
connect U.S. industry to the resources
and tools available in the federal
government to help support the creation
of sustainable, highly skilled jobs for the
21st century economy.

ADDRESSES: Please submit application
information via e-mail to
marc.chittum@trade.gov or by mail to J.
Marc Chittum, Office of Advisory
Committees, Manufacturing Council
Executive Secretariat, U.S. Department
of Commerce, Room 4043, 1401
Constitution Avenue, NW., Washington,
DC 20230.

DATES: All applications must be
received by the Office of Advisory
Committees by close of business on
April 15, 2010.

FOR FURTHER INFORMATION CONTACT: J.
Marc Chittum, Manufacturing Council,
Room 4043, 1401 Constitution Avenue,
NW., Washington, DC 20230, telephone:
202—482-4501, e-mail:
marc.chittum@trade.gov. Please visit the
Manufacturing Council Web site at:
http://www.manufacturing.gov/council/.
SUPPLEMENTARY INFORMATION: The
Department of Commerce is in the
process of renewing the Manufacturing
Council charter for another two-year
term. The Office of Advisory
Committees is accepting applications for
Council members for the new two-year
charter term beginning April 2010.
Members are appointed for a two-year
term to serve until the Council’s charter
expires on April 10, 2012. Members will
be selected in accordance with
applicable Department of Commerce
guidelines based on their ability to
advise the Secretary of Commerce on
matters relating to the U.S.
manufacturing sector, to act as a liaison
among the stakeholders represented by
the membership and to provide a forum
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for those stakeholders on current and
emerging issues in the manufacturing
sector. The Council’s membership shall
reflect the diversity of American
manufacturing by representing a
balanced cross-section of the U.S.
manufacturing industry in terms of
industry sectors, geographic locations,
demographics, and company size,
particularly seeking the representation
of small- and medium-sized enterprises.
Additional factors which may be
considered in the selection of Council
members include candidates’ proven
experience in developing and marketing
programs in support of manufacturing
industries, job creation in the
manufacturing sector, or the candidates’
proven abilities to manage
manufacturing organizations. Given the
duties and objectives of the Council, the
Department particularly seeks
applicants who are active
manufacturing executives (Chief
Executive Officer, President, and a
comparable level of responsibility) that
are leaders within their local
manufacturing communities and
industries.

Each Council member shall serve as
the representative of a U.S. entity in the
manufacturing sector. For the purposes
of eligibility, a U.S. entity shall be
defined as a firm incorporated in the
United States (or an unincorporated
firm with its principal place of business
in the United States) that is controlled
by U.S. citizens or by another U.S.
entity. An entity is not a U.S. entity if
50 percent plus one share of its stock (if
a corporation, or a similar ownership
interest of an unincorporated entity) is
controlled, directly or indirectly, by
non-U.S. citizens or non-U.S. entities.

Appointments to the Council will be
made by the Secretary of Commerce.
Council members will serve at the
discretion of the Secretary of Commerce.
Council members shall serve in a
representative capacity, representing the
views and interests of their particular
industry sector. Council members are
not special government employees.

Council members will receive no
compensation for their participation in
Council activities. Members
participating in Council meetings and
events will be responsible for their
travel, living and other personal
expenses.

Meetings will be held regularly and
not less than annually, usually in
Washington, DC. Members are required
to attend a majority of the Council
meetings. The first Council meeting for
the new charter term has not yet been
set.

To be considered for membership,
please provide the following:

1. Name and title of the individual
requesting consideration.

2. A sponsor letter from the applicant
on organization letterhead or, if the
applicant is to represent an entity other
than his or her employer, a letter from
the entity to be represented, containing
a brief statement of why the applicant
should be considered for membership
on the Council. This sponsor letter
should also address the applicant’s
manufacturing-related experience,
including any manufacturing trade
policy experience.

3. The applicant’s personal resume.

4. An affirmative statement that the
applicant is not required to register as
a foreign agent under the Foreign Agents
Registration Act of 1938, as amended.

5. An affirmative statement that the
applicant is not a federally registered
lobbyist, and that the applicant
understands that if appointed, the
applicant will not be allowed to
continue to serve as a Council member
if the applicant becomes a federally
registered lobbyist.

6. Information regarding the control of
the entity to be represented, including
the governing structure and stock
holdings as appropriate signifying
compliance with the criteria set forth
above.

7. The entity’s size and ownership,
product or service line and major
markets in which the entity operates.

8. Please include all relevant contact
information such as mailing address,
fax, e-mail, fixed and mobile phone
numbers and support staff information
where relevant.

Dated: March 11, 2010.
Michael Masserman,
Director, Office of Advisory Committees.
[FR Doc. 2010-5716 Filed 3—15-10; 8:45 am]
BILLING CODE 3510-DR-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-962]

Certain Potassium Phosphate Salts
From the People’s Republic of China:
Preliminary Determination of Sales at
Less Than Fair Value

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce

DATES: Effective Date: March 16, 2010.
SUMMARY: The Department of Commerce
(“the Department”) preliminarily
determines that certain potassium
phosphate salts (“salts”) from the
People’s Republic of China (“PRC”) are
being, or are likely to be, sold in the

United States at less than fair value
(“LTFV”), as provided in section 733 of
the Tariff Act of 1930, as amended
(“Act”), for the period of investigation
(“POI"), January 1, 2009, through June
30, 2009. The estimated margins of sales
at LTFV are shown in the “Preliminary
Determination” section of this notice.
Interested parties are invited to
comment on this preliminary
determination.

FOR FURTHER INFORMATION CONTACT:
Irene Gorelik or Katie Marksberry, AD/
CVD Operations, Office 9, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington DC 20230;
telephone: (202) 482—6905 or (202) 482—
7906, respectively.

SUPPLEMENTARY INFORMATION:
Initiation

On September 24, 2009, the
Department received an antidumping
duty petition concerning imports of
salts from the PRC filed in proper form
by Performance Products LP (“ICL”) and
Prayon, Inc. (collectively,
“Petitioners”).? The Department
initiated this investigation on October
14, 2009.2

On November 17, 2009, the United
States International Trade Commission
(“ITC”) issued an affirmative
preliminary determination that there is
a reasonable indication that an industry
in the United States is threatened with
material injury by reason of imports
from the PRC of dipotassium phosphate
(“DKP”), monopotassium phosphate
(“MKP”), and tetrapotassium
pyrophosphate (“TKP”). Also on
November 17, 2009, the ITC issued a
negative preliminary determination
with respect to sodium
tripolyphosphate (“STPP”) stating that
there is no reasonable indication that an
industry producing STPP is materially
injured or threatened with material
injury by reason of imports from the
PRC.3 The ITC’s determination was

1 See Petition for the Imposition of Antidumping
and Countervailing Duties on Imports of Certain
Sodium and Potassium Phosphate Salts from the
People’s Republic of China, dated September 24,
2009 (“Petition”).

2 See Certain Sodium and Potassium Phosphate
Salts from the People’s Republic of China: Initiation
of Antidumping Duty Investigation, 74 FR 54024
(October 21, 2009), (“Initiation Notice”).

3Please note that after the Initiation Notice was
published the ITC made a negative determination
with respect to Sodium Tripolyphosphate, the only
sodium phosphate salt included in the scope of the
investigation. The Department subsequently issued
a memo stating that the official name of this
investigation is now Certain Potassium Phosphate
Salts from the People’s Republic of China. See
Memorandum to the File, from Katie Marksberry,
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published in the Federal Register on
November 23, 2009.4

Scope Comments

In accordance with the preamble to
our regulations, we set aside a period of
time for parties to raise issues regarding
product coverage and encouraged all
parties to submit comments within 20
calendar days of publication of the
Initiation Notice.> We did not receive
any scope comments.

Period of Investigation

The POI is January 1, 2009, through
June 30, 2009. This period corresponds
to the two most recent fiscal quarters
prior to the month of the filing of the
petition.®

Respondent Selection

In the Initiation Notice, the
Department stated that it intended to
select respondents based on quantity
and value (“Q&V”) questionnaires.” On
October 15, 2009, the Department
requested Q&V information from the 60
companies that Petitioners identified as
potential exporters or producers of salt
from the PRC.8 Additionally, the
Department also posted the Q&V
questionnaire for this investigation on
its Web site at http://ia.ita.doc.gov/ia-
highlights-and-news.html. The
Department received timely Q&V
responses from eleven exporters/
producers that shipped merchandise
under investigation to the United States
during the POL

On November 13, 2009, the
Department selected SD BNI(LYG) Co.
Ltd. (“SD BNI”), and SiChuan Blue
Sword Import & Export Co., Ltd.
(“SiChuan Blue Sword”), as mandatory
respondents in this investigation.? The
Department sent its antidumping duty
questionnaire to SD BNI and SiChuan
Blue Sword on November 16, 2009. On
December 7, 2009, SiChuan Blue Sword,
filed a letter stating that it would not

International Trade Compliance Analyst, regarding
Certain Potassium Phosphate Salts from the
People’s Republic of China, dated November 12,
2009.

4 See Investigation Nos. 701-TA-473 and 731-
TA-1173 (Preliminary) Certain Sodium and
Potassium Phosphate Salts From China, 74 FR
61173 (November 23, 2009).

5 See Antidumping Duties; Countervailing Duties;
Final Rule, 62 FR 27296, 27323 (May 19, 1997). See
also Initiation Notice, 74 FR at 54024.

6 See 19 CFR 351.204(b)(1).

7 See Initiation Notice, 74 FR at 54027.

8 See Petition at Vol. 2., Exhibit General-12.

9 See Memorandum to James C. Doyle, Director,
Office IX, from Katie Marksberry, Case Analyst,
through Catherine Bertrand, Program Manager,
Office IX; regarding Antidumping Duty
Investigation of Certain Potassium Phosphate Salts
from the People’s Republic of China, dated
November 13, 2009 (“Respondent Selection
Memo”).

participate as a mandatory respondent
in this investigation.10

On December 18, 2009, the
Department determined that because it
was still early enough in the
investigation and because there were no
requests for voluntary respondent
treatment,!? the Department would
select the next largest producer/exporter
of certain potassium phosphate salts as
a mandatory respondent. Therefore the
Department selected Wenda as a
mandatory respondent after an analysis
of the Q&V responses showed it to be
the next largest producer/exporter.12 On
December 18, 2009, the Department sent
Wenda the antidumping duty
questionnaire, and on January 8, 2010,
Wenda filed its Section A response. In
its Section A response, Wenda corrected
its Q&V data which was used as the
basis of respondent selection.3 Because
the Q&V information changed
substantially between Wenda’s original
Q&V submission and its Section A
response, on February 4, 2010, the
Department discontinued Wenda’s
status as a mandatory respondent and
stated that we would continue to
consider its request for separate rate
status.1# On February 5, 2010, the
Department received comments from
Wenda regarding the Department’s
decision to discontinue its status as a
mandatory respondent. On February 16,
2010, Petitioners filed rebuttal
comments in response to Wenda’s
February 5, 2010, comments, and on
February 18, 2010, Wenda submitted

10 See December 7, 2009, Letter to the Department
from SiChuan Blue Sword Import & Export Co., Ltd.
11 We note that Wenda Co., Ltd. (“Wenda”) filed

arequest for Voluntary Respondent Treatment on
October 15, 2009, and withdrew its request on
November 13, 2009. See letter to the Department
from Wenda; regarding Sodium and Potassium
Phosphate Salts from the People’s Republic of
China, Antidumping Duty Investigation; Request for
Voluntary Respondent Treatment, dated October 15,
2009 (“Wenda’s Voluntary Request Memo”); see also
letter to the Department from Wenda; regarding
Sodium and Potassium Phosphate Salts from the
People’s Republic of China, Antidumping Duty
Investigation; Withdrawal of Request for Voluntary
Respondent Treatment, dated November 13, 2009
(“Wenda’s Voluntary Withdrawal Memo”).

12 See Memorandum to James C. Doyle, Director,
Office IX, from Katie Marksberry, Case Analyst,
through Catherine Bertrand, Program Manager,
Office IX; regarding Antidumping Duty
Investigation of Certain Potassium Phosphate Salts
from the People’s Republic of China: Selection of
Additional Mandatory Respondent, dated December
18, 2009 (“Additional Respondent Selection
Memo”).

13 See Respondent Selection Memo.

14 See Memorandum to James C. Doyle, Director,
Office IX, from Catherine Bertrand, Program
Manager, Office IX; Antidumping Duty
Investigation of Certain Potassium Phosphate Salts
from the People’s Republic of China:
Discontinuation of Mandatory Respondent Status
for Wenda Co. Ltd., dated February 4, 2010.
(“Wenda Deselection Memo”).

additional comments in response to the
Petitioners’ most recent comments.

Additional Case Background

We received a Section A response on
December 7, 2009, from SD BNIL.1> On
December 22, 2009, we received an
improperly filed Section C response
from SD BNI. The deadline for the
Section D response was also December
22, 2009, but no response was filed. We
sent a letter to SD BNI on December 28,
2009, stating that its Section C response
was not properly filed and its Section D
response was not filed at all by the
deadline, and we provided another
week, until January 4, 2010, for SD BNI
to re-file its Section C response and to
file its Section D response.1® On January
6, 2010, the Department received an
improperly filed letter from SD BNI
asking for more information as to the
reason its Section C response was not
properly filed and asking for an
extension to submit its Section C and D
responses. In its January 6, 2010,
response SD BNI also asked whether the
Department would accept current, post-
POI production information to respond
to the Department’s NME
questionnaires.'” On January 7, 2010,
the Department granted SD BNI a third
opportunity to submit its Section C
response and detailed how to properly
file documents—per the Department’s
regulations. The Department also
informed SD BNI that it must report the
POI production and could not base
Section D on its own post-POI
production. The deadline to submit
these responses was January 19, 2010.18
On January 20, 2010, the Department
received a Section D response from SD
BNIL, which did not fully respond to all
of the Department’s concerns.1® SD BNI
failed to submit a Section C response by
this due date.

15 See Letter from SD BNI to the Department;
regarding Certain Potassium Phosphate Salts from
China (A-570-962): Section A Questionnaire
Response, dated December 7, 2009.

16 See Letter to SD BNI (LYG) Co., Ltd. from the
Department; regarding Certain Potassium Phosphate
Salts from the People’s Republic of China, dated
December 28, 2009.

17 See Memorandum to the File; from Katie
Marksberry, International Trade Compliance
Analyst; regarding Certain Potassium Phosphate
Salts from the People’s Republic of China: SD BNI
(LYG) Co., Ltd. Letter, dated January 11, 2010
(placing SD BNI’s improperly filed January 6, 2010,
letter on the official record of the investigation.)

18 See Letter to SD BNI (LYG) Co., Ltd. from the
Department; regarding Certain Potassium Phosphate
Salts from the People’s Republic of China, dated
January 7, 2010.

19 See Letter from SD BNI to the Department;
regarding Certain Potassium Phosphate Salts from
China (A-570-962): Section D Questionnaire
Response, dated January 20, 2010.
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Separate Rate Applications

On November 30, 2009, we received
a timely filed joint separate rate
application from Chengdu Long Tai
Biotechnology Co., Ltd. and Snow-
Apple Group Limted. On December 22,
2009, we received timely filed separate
rate applications from Wenda, Yunnan
Newswift Company Ltd., and Tianjin
Chengyi International Trading Co., Ltd.
See the “Separate Rates” section below
for further discussion on the eligibility
for a separate rate. On February 3, 2010,
the Department issued Wenda a
supplemental questionnaire requesting
additional information. Additionally, on
February 18, 2010, the Department
issued Chengdu Long Tai Biotechnology
Co., Ltd. and Snow-Apple Group
Limited a supplemental questionnaire
requiring that each company submit an
individual application. Additionally, on
February 18, 2010, the Department
issued Newswift Company Ltd. a
supplemental questionnaire requesting
additional information. Wenda, Yunnan
Newswift Company Ltd., and Snow-
Apple Group Limited submitted timely
responses to these questionnaires.
Chengdu Long Tai did not submit an
individual separate rate application.

Product Characteristics and
Questionnaires

In the Initiation Notice, the
Department asked all parties in this
investigation for comments on the
appropriate product characteristics for
defining individual products. We did
not receive comments from interested
parties on product characteristics.

Surrogate Country Comments

On January 7, 2010, the Department
determined that India, the Philippines,
Indonesia, Thailand, Ukraine, and Peru,
are countries comparable to the PRC in
terms of economic development.2°

On January 8, 2010, the Department
requested comments on surrogate
country selection from the interested
parties in this investigation. On January
29, 2010, Petitioners submitted
surrogate country comments. No other
interested parties commented on the
selection of a surrogate country.

20 See January 8, 2010, Letter to All Interested
Parties, regarding Antidumping Duty Investigation
of Certain Potassium Phosphate Salts from the
People’s Republic of China: Surrogate Country List,
attaching January 7, 2010, Memorandum to
Catherine Bertrand, Program Manager, Office 9, AD/
CVD Operations, from Kelly Parkhill, Acting
Director, Office for Policy, regarding Request for
List of Surrogate Countries for an Antidumping
Duty Investigation of Certain Potassium Phosphate
Salts from the People’s Republic of China
(“Surrogate Country List”).

Scope of Investigation

The phosphate salts covered by this
investigation include anhydrous
Monopotassium Phosphate (MKP),
anhydrous Dipotassium Phosphate
(DKP) and Tetrapotassium
Pyrophosphate (TKPP), whether
anhydrous or in solution (collectively
“phosphate salts”).

TKPP, also known as normal
potassium pyrophosphate,
Diphosphoric acid or Tetrapotassium
salt, is a potassium salt with the formula
K4P>07. The CAS registry number for
TKPP is 7320-34-5. TKPP is typically
18.7% phosphorus and 47.3%
potassium. It is generally greater than or
equal to 43.0% P»Os content. TKPP is
classified under heading 2835.39.1000,
HTSUS.

MKP, also known as Potassium
dihydrogen phosphate, KDP, or
Monobasic potassium phosphate, is a
potassium salt with the formula
KH,PO,4. The CAS registry number for
MKP is 7778-77—-0. MKP is typically
22.7% phosphorus, 28.7% potassium
and 52% P,0s. MKP is classified under
heading 2835.24.0000, HTSUS.

DKP, also known as Dipotassium salt,
Dipotassium hydrogen orthophosphate
or Potassium phosphate, dibasic, has a
chemical formula of K,HPO,. The CAS
registry number for DKP is 7758—-11—4.
DKP is typically 17.8% phosphorus,
44.8% potassium and 40% P>0s
content. DKP is classified under heading
2835.24.0000, HTSUS.

The products covered by this
investigation include the foregoing
phosphate salts in all grades, whether
food grade or technical grade. The
product covered by this investigation
includes anhydrous MKP and DKP
without regard to the physical form,
whether crushed, granule, powder or
fines. Also covered are all forms of
TKPP, whether crushed, granule,
powder, fines or solution.

For purposes of the investigation, the
narrative description is dispositive, not
the tariff heading, American Chemical
Society, CAS registry number or CAS
name, or the specific percentage
chemical composition identified above.

Non-Market Economy Country

For purposes of initiation, Petitioners
submitted LTFV analyses for the PRC as
a non-market economy (“NME”).21 The
Department considers the PRC to be a
NME country.22 In accordance with

21 See Initiation Notice, 74 FR 29665 (June 23,
2009).

22 See Preliminary Determination of Sales at Less
Than Fair Value and Postponement of Final
Determination: Coated Free Sheet Paper from the
People’s Republic of China, 72 FR 30758, 30760

section 771(18)(C)(i) of the Act, any
determination that a foreign country is
an NME country shall remain in effect
until revoked by the administering
authority. No party has challenged the
designation of the PRC as an NME
country in this investigation. Therefore,
we continue to treat the PRC as an NME
country for purposes of this preliminary
determination and calculated normal
value in accordance with section 773(c)
of the Act, which applies to all NME
countries.

Wenda’s Status in This Investigation

As stated above in the “Respondent
Selection” section, on February 4, 2010,
the Department discontinued Wenda’s
status as a mandatory respondent in this
investigation. On February 5, 2010, the
Department received comments from
Wenda requesting that we reconsider
the decision to deselect Wenda as a
mandatory respondent, or to allow
Wenda to participate as a voluntary
respondent. Wenda argued the
Department has the resources to
investigate two respondents and that it
had already cooperated with the
Department in submitting its
questionnaire responses. Additionally,
Wenda argued that the Department is
risking having no calculated margins by
deselecting Wenda, that the Court of
International Trade (“CIT”) has recently
determined that we are not selecting an
adequate number of respondents, and
that allowing Wenda to participate as a
voluntary respondent would not impede
the Department’s investigation.

On February 16, 2010, the Department
received comments from Petitioners
rebutting Wenda’s February 5, 2010
comments. They stated that we should
not reconsider our decision to deselect
Wenda because Wenda was not
deselected based on the Department’s
resources, but rather based on Wenda’s
conduct during the investigation.
Furthermore, Petitioners raised further
questions about Wenda’s Section A
reported Q&V, and stated that Wenda
withdrew its request to be a voluntary
respondent. Petitioners argued that both
of these are reason to deny Wenda’s
request for reconsideration.

The Department continues to find that
the determination made in the February
4, 2010, memorandum discontinuing
Wenda’s status as a mandatory
respondent was appropriate. The
Department did not deselect Wenda
based on resource constraints, but rather
because Wenda’s Section A Q&V

(June 4, 2007), unchanged in Final Determination
of Sales at Less Than Fair Value: Coated Free Sheet
Paper from the People’s Republic of China, 72 FR
60632 (October 25, 2007) (“CFS Paper”).
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information was significantly different
from the information provided by
Wenda in its Q&V questionnaire
response. The Department determined
that it would be inappropriate to
continue to individually investigate
Wenda as a mandatory respondent
because the corrected Q&V information
indicates that Wenda is actually one of
the smallest companies by volume.23 In
other words, the Department selected
Wenda as a mandatory respondent on
the basis of information later shown to
be significantly incorrect. The
Department’s procedures and timetables
rely on the record data provided by
interested parties, and when this data is
shown to be false, other, larger,
potential respondents are effectively
prohibited from participation because of
statutory deadlines. Thus, it would be
inappropriate to review Wenda now that
it is clear that the information upon
which the Department based its
decision to select Wenda as a mandatory
respondent was incorrect.

Additionally, the Department notes
that Wenda does not have a request for
voluntary treatment on the record of the
investigation because its original request
was withdrawn.24 Furthermore,
voluntary respondents are required to
complete responses to the Department’s
NME questionnaire on the due dates for
the original mandatory respondents, but
Wenda did not do this.

Separate Rates

In proceedings involving NME
countries, there is a rebuttable
presumption that all companies within
the country are subject to government
control and thus should be assessed a
single antidumping duty rate.2s It is the
Department’s policy to assign all
exporters of merchandise subject to
investigation in an NME country this
single rate unless an exporter can
demonstrate that it is sufficiently
independent so as to be entitled to a
separate rate.26

In the Initiation Notice, the
Department notified parties of the
application process by which exporters
and producers may obtain separate rate

23 See Wenda Deselection Memo at 2.

24 See Wenda’s Voluntary Request Memo; see also
Wenda’s Voluntary Withdrawal Memo.

25 See Polyethylene Terephthalate Film, Sheet,
and Strip from the People’s Republic of China:
Final Determination of Sales at Less Than Fair
Value, 73 FR 55039, 55040 (September 24, 2008)
(“PET Film LTFV Final”).

26 See Final Determination of Sales at Less Than
Fair Value: Sparklers From the People’s Republic of
China, 56 FR 20588 (May 6, 1991) (“Sparklers”); see
also Notice of Final Determination of Sales at Less
Than Fair Value: Silicon Carbide From the People’s
Republic of China, 59 FR 22585 (May 2, 1994)
(“Silicon Carbide”), and § 351.107(d) of the
Department’s regulations.

status in NME investigations.2” The
process requires exporters and
producers to submit a separate-rate
status application. The Department’s
practice is discussed further in Policy
Bulletin 05.1: Separate-Rates Practice
and Application of Combination Rates
in Antidumping Investigations involving
Non-Market Economy Countries, (April
5, 2005), (“Policy Bulletin 05.17),
available at http://ia.ita.doc.gov/policy/
bull05-1.pdf.28

Yunnan Newswift, Tianjin Chengyi,
Snow-Apple, and Wenda (hereinafter
referred to as “Separate Rate
Companies”), have provided company-
specific information to demonstrate that
they operate independently of de jure
and de facto government control or are
wholly foreign owned, and therefore
satisfy the standards for the assignment
of a separate rate. For each of the
Separate Rate Companies we are
granting the separate rate only to the
name of the company that appears on
the English translated copy of the
business license in each company’s
SRA.29

We have considered whether each
PRC company that submitted a complete
application or complete Section A
Response as a mandatory respondent, is
eligible for a separate rate. The
Department’s separate rate test is not
concerned, in general, with
macroeconomic/border-type controls,
e.g., export licenses, quotas, and
minimum export prices, particularly if
these controls are imposed to prevent
dumping.3° The test focuses, rather, on
controls over the investment, pricing,

27 See Initiation Notice, 74 FR 29665.

28 The Policy Bulletin 05.1 states: {w}hile
continuing the practice of assigning separate rates
only to exporters, all separate rates that the
Department will now assign in its NME
investigations will be specific to those producers
that supplied the exporter during the period of
investigation. Note, however, that one rate is
calculated for the exporter and all of the producers
which supplied subject merchandise to it during
the period of investigation. This practice applies
both to mandatory respondents receiving an
individually calculated separate rate as well as the
pool of non-investigated firms receiving the
weighted-average of the individually calculated
rates. This practice is referred to as the application
of “combination rates” because such rates apply to
specific combinations of exporters and one or more
producers. The cash-deposit rate assigned to an
exporter will apply only to merchandise both
exported by the firm in question and produced by
a firm that supplied the exporter during the period
of investigation.” See Policy Bulletin 05.1 at 6.

29 See Certain Frozen Warmwater Shrimp from
the Socialist Republic of Vietnam: Final Results and
Final Partial Rescission of Antidumping Duty
Administrative Review, 74 FR 47191 (September 15,
2009); and accompanying Issues and Decision
Memorandum at Comment 17.

30 See Notice of Final Determination of Sales at
Less Than Fair Value: Certain Preserved
Mushrooms from the People’s Republic of China, 63
FR 72255, 72256 (December 31, 1998).

and output decision-making process at
the individual firm level.31

To establish whether a firm is
sufficiently independent from
government control of its export
activities to be entitled to a separate
rate, the Department analyzes each
entity exporting the merchandise under
investigation under a test arising from
the Sparklers, as further developed in
Silicon Carbide.32 In accordance with
the separate rate criteria, the
Department assigns separate rates in
NME cases only if respondents can
demonstrate the absence of both de jure
and de facto governmental control over
export activities.

1. Absence of De Jure Control

The Department considers the
following de jure criteria in determining
whether an individual company may be
granted a separate rate: (1) An absence
of restrictive stipulations associated
with an individual exporter’s business
and export licenses; (2) any legislative
enactments decentralizing control of
companies; and (3) other formal
measures by the government
decentralizing control of companies.33

The evidence provided by the
Separate Rate Companies supports a
preliminary finding of de jure absence
of governmental control based on the
following: (1) An absence of restrictive
stipulations associated with the
individual exporter’s business and
export licenses; (2) the applicable
legislative enactments decentralizing
control of the companies; and (3) any
other formal measures by the
government decentralizing control of
companies. See, e.g., Yunnan
Newswift’s December 22, 2009, SRA at
6—8; and Tianjin Chengyi’s SRA at 6-9.

2. Absence of De Facto Control

Typically the Department considers
four factors in evaluating whether each
respondent is subject to de facto
governmental control of its export
functions: (1) Whether the export prices
are set by or are subject to the approval
of a governmental agency; (2) whether
the respondent has authority to

31 See Notice of Final Determination of Sales at
Less than Fair: Value Certain Cut-to-Length Carbon
Steel Plate from Ukraine, 62 FR 61754, 61758
(November 19, 1997), and Tapered Roller Bearings
and Parts Thereof, Finished and Unfinished, from
the People’s Republic of China: Final Results of
Antidumping Duty Administrative Review, 62 FR
61276, 61279 (November 17, 1997).

32 See Final Determination of Sales at Less Than
Fair Value: Sparklers From the People’s Republic of
China, 56 FR 20588 (May 6, 1991) (“Sparklers”); see
also Notice of Final Determination of Sales at Less
Than Fair Value: Silicon Carbide From the People’s
Republic of China, 59 FR 22585 (May 2, 1994)
(“Silicon Carbide”).

33 See Sparklers, 56 FR at 20589.
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negotiate and sign contracts and other
agreements; (3) whether the respondent
has autonomy from the government in
making decisions regarding the
selection of management; and (4)
whether the respondent retains the
proceeds of its export sales and makes
independent decisions regarding
disposition of profits or financing of
losses.34 The Department has
determined that an analysis of de facto
control is critical in determining
whether respondents are, in fact, subject
to a degree of governmental control
which would preclude the Department
from assigning separate rates.

We determine that, for the Separate
Rate Companies, the evidence on the
record supports a preliminary finding of
de facto absence of governmental
control based on record statements and
supporting documentation showing the
following: (1) Each exporter sets its own
export prices independent of the
government and without the approval of
a government authority; (2) each
exporter retains the proceeds from its
sales and makes independent decisions
regarding disposition of profits or
financing of losses; (3) each exporter has
the authority to negotiate and sign
contracts and other agreements; and (4)
each exporter has autonomy from the
government regarding the selection of
management. See, e.g., Yunnan
Newswift’s December 22, 2009, SRA at
9-15; and Tianjin Chengyi’s SRA at 9—
14.

3. Wholly Foreign-Owned

In their separate-rate applications,
two separate rate companies, Wenda
and Snow-Apple, reported that they
were wholly owned by individuals or
companies located in a market economy
country during the POIL.35 Therefore,
because they reported being wholly
foreign-owned during the POI, and we
have no evidence indicating that they
were under the control of the PRC, a
separate rate analysis is not necessary to
determine whether these companies are
independent from government
control.36 Accordingly, we have
preliminarily granted a separate rate to
these companies.

34 See Silicon Carbide, 59 FR at 22586—-87; see
also Notice of Final Determination of Sales at Less
Than Fair Value: Furfuryl Alcohol From the
People’s Republic of China, 60 FR 22544, 22545
(May 8, 1995).

35 See Wenda’s December 22, 2009, SRA at 7; see
also Snow-Apple’s February 24, 2010, SRA at 6.

36 See Notice of Final Determination of Sales at
Less Than Fair Value: Creatine Monohydrate From
the People’s Republic of China, 64 FR 71104-71105
(December 20, 1999) (where the respondent was
wholly foreign-owned, and thus, qualified for a
separate rate).

The evidence placed on the record of
this investigation by the Separate Rate
Companies, demonstrates an absence of
de jure and de facto government control
with respect to each of the exporter’s
exports of the merchandise under
investigation, in accordance with the
criteria identified in Sparklers and
Silicon Carbide. As a result, we have
granted the Separate Rate Companies a
margin based on the Petition margins.

Application of Adverse Facts Available,
the PRC-Wide Entity and PRC-Wide
Rate

The Department has data that indicate
there were more exporters of salts from
the PRC than those indicated in the
response to our request for Q&V
information during the POL See
Respondent Selection Memorandum.
We issued our request for Q&V
information to sixty potential Chinese
exporters of the merchandise under
investigation, in addition to posting the
Q&V questionnaire on the Department’s
Web site. While information on the
record of this investigation indicates
that there are other exporters/producers
of salts in the PRC, we received only
eleven filed Q&V responses. Although
all exporters were given an opportunity
to provide Q&V information, not all
exporters provided a response to the
Department’s Q&V letter.

Furthermore, Sichuan Blue Sword,
which responded to the Department’s
Q&V questionnaire and reported
shipments during the POI, and was
chosen by the Department as a
mandatory respondent, did not respond
to the Department’s full antidumping
duty questionnaire. Therefore, the
Department has preliminarily
determined that there were exporters/
producers of the merchandise under
investigation during the POI from the
PRC that did not respond to the
Department’s request for information.
We have treated these PRC exporters/
producers, including Sichuan Blue
Sword, as part of the PRC-wide entity
because they did not qualify for a
separate rate.3”

Section 776(a)(2) of the Act provides
that, if an interested party (A) withholds
information that has been requested by
the Department, (B) fails to provide such

37 See, e.g., Preliminary Determination of Sales at
Less Than Fair Value, Postponement of Final
Determination, and Preliminary Partial
Determination of Critical Circumstances: Diamond
Sawblades and Parts Thereof From the People’s
Republic of China, 70 FR 77121, 77128 (December
29, 2005), unchanged in Final Determination of
Sales at Less Than Fair Value and Final Partial
Affirmative Determination of Critical
Circumstances: Diamond Sawblades and Parts
Thereof from the People’s Republic of China, 71 FR
29303 (May 22, 2006).

information in a timely manner or in the
form or manner requested, subject to
subsections 782(c)(1) and (e) of the Act,
(C) significantly impedes a proceeding
under the antidumping statute, or (D)
provides such information but the
information cannot be verified, the
Department shall, subject to subsection
782(d) of the Act, use facts otherwise
available in reaching the applicable
determination.

Information on the record of this
investigation indicates that the PRC-
wide entity was non-responsive. Certain
companies did not respond to our
questionnaire requesting Q&V
information or the Department’s request
for more information. As a result,
pursuant to section 776(a)(2)(A) of the
Act, we find that the use of facts
available (“FA”) is appropriate to
determine the PRG-wide rate.38

Section 776(b) of the Act provides
that, in selecting from among the facts
otherwise available, the Department
may employ an adverse inference if an
interested party fails to cooperate by not
acting to the best of its ability to comply
with requests for information.3® We find
that, because the PRC-wide entity did
not respond to our requests for
information, it has failed to cooperate to
the best of its ability. Therefore, the
Department preliminarily finds that, in
selecting from among the facts available,
an adverse inference is appropriate.

When employing an adverse
inference, section 776 of the Act
indicates that the Department may rely
upon information derived from the
petition, the final determination from
the LTFV investigation, a previous
administrative review, or any other
information placed on the record. In
selecting a rate for AFA, the Department
selects a rate that is sufficiently adverse
to ensure that the uncooperative party
does not obtain a more favorable result
by failing to cooperate than if it had
fully cooperated. It is the Department’s
practice to select, as AFA, the higher of
the (a) highest margin alleged in the

38 See Notice of Preliminary Determination of
Sales at Less Than Fair Value, Affirmative
Preliminary Determination of Critical
Circumstances and Postponement of Final
Determination: Certain Frozen Fish Fillets from the
Socialist Republic of Vietnam, 68 FR 4986 (January
31, 2003), unchanged in Notice of Final
Determination of Sales at Less Than Fair Value and
Affirmative Critical Circumstances: Certain Frozen
Fish Fillets from the Socialist Republic of Vietnam,
68 FR 37116 (June 23, 2003).

39 See Statement of Administrative Action,
accompanying the Uruguay Round Agreements Act
(“URAA”), H.R. Rep. No. 103-316, 870 (1994)
(“SAA”); see also Notice of Final Determination of
Sales at Less Than Fair Value: Certain Cold-Rolled
Flat-Rolled Carbon-Quality Steel Products from the
Russian Federation, 65 FR 5510, 5518 (February 4,
2000).
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petition, or (b) the highest calculated
rate of any respondent in the
investigation.40 As AFA, we have
preliminarily assigned to the PRC-wide
entity a rate of 95.40 percent, which is
the highest margin alleged in the
Petition.#! The Department
preliminarily determines that this
information is the most appropriate
from the available sources to effectuate
the purposes of AFA.

Application of Adverse Facts Available
for SD BNI

As detailed above in the “Additional
Case Background” Section, despite
numerous attempts by the Department
to provide additional instruction and
three additional opportunites for SD
BNI to file a Section C response, there
is not a Section C response on the
record of the investigation. Therefore,
pursuant to sections 776(a)(2)(A), (B),
and (C) of the Act, we are applying facts
otherwise available to SD BNI because
the Department finds that the
information necessary to calculate an
accurate and otherwise reliable margin
is not available on the record with
respect to SD BNI. Additionally, the
Department finds that SD BNI failed to
provide the information requested by
the Department in a timely manner and
in the form required, and significantly
impeded the Department’s ability to

calculate an accurate margin for SD BNL

The Department is unable to calculate a
margin without a Section C response,
requiring the application of facts
otherwise available to SD BNI for the
purpose of this preliminary
determination.

In addition, in accordance with
section 776(b) of the Act, the
Department is applying an adverse
inference in selecting the facts available
rate as it has determined that SD BNI
did not act to the best of its ability to

cooperate with the Department and
significantly impeded this investigation
by not submitting a properly filed
Section C response after the Department
provided three opportunities for SD BNI
to do so. Therefore, because SD BNI was
selected as a mandatory respondent and
failed to submit the information
required, SD BNI will not receive a
separate rate and will remain part of the
PRC-wide entity.

Corroboration

Section 776(c) of the Act provides
that, when the Department relies on
secondary information in using the facts
otherwise available, it must, to the
extent practicable, corroborate that
information from independent sources
that are reasonably at its disposal. We
have interpreted “corroborate” to mean
that we will examine the reliability and
relevance of the information
submitted.42 Because there are no
margins calculated for the mandatory
respondents, to corroborate the 95.40
percent margin used as AFA for the
China-wide entity, to the extent
appropriate information was available,
we are affirming our pre-initiation
analysis of the adequacy and accuracy
of the information in the petition.43
During our pre-initiation analysis, we
examined evidence supporting the
calculations in the petition and the
supplemental information provided by
Petitioner prior to initiation to
determine the probative value of the
margins alleged in the petition. During
our pre-initiation analysis, we examined
the information used as the basis of
export price and normal value (“NV”) in
the petition, and the calculations used
to derive the alleged margins. Also
during our pre-initiation analysis, we
examined information from various
independent sources provided either in

the petition or, based on our requests, in
supplements to the petition, which
corroborated key elements of the export
price and NV calculations.+* We
received no comments as to the
relevance or probative value of this
information. Therefore, the Department
finds that the rates derived from the
petition and used for purposes of
initiation have probative value for the
purpose of being selected as the AFA
rate assigned to the PRC-wide entity.

Margin for the Separate Rate
Companies

The Department received timely and
complete separate rate applications from
the Separate Rate Companies. The
evidence placed on the record of this
investigation by the Separate Rate
Companies demonstrates an absence of
de jure and de facto government control
with respect to each of the exporter’s
exports of the merchandise under
investigation, in accordance with the
criteria identified in Sparklers and
Silicon Carbide. As a result, for the
purposes of this preliminary
determination, we have granted the
Separate Rate Companies an anti-
dumping duty margin based on an
average of the rates submitted in the
Petition.4® This rate is 64.55 percent.

Combination Rates

In the Initiation Notice, the
Department stated that it would
calculate combination rates for certain
respondents that are eligible for a
separate rate in this investigation. See
Initiation Notice, 74 FR at 54024. This
practice is described in Policy Bulletin
05.1, available at http://ia.ita.doc.gov/.

Preliminary Determination

The preliminary weighted-average
dumping margins are as follows:

Weighted-
Exporter Supplier average mar-
gin

Snow-Apple Group Limited ..........cccocviiiiiiiiiii e Chengdu Long Tai Biotechnology Co., Ltd .......cccceceiiiiniinnnenns 69.58
Tianjin Chengyi International Trading (Tianjin) Co., Limited ...... Zhenjiang Dantu Guangming Auxiliary Material Factory ........... 69.58
Tianjin Chengyi International Trading (Tianjin) Co., Limited ...... Sichuan Shifang Hongsheng Chemicals Co., Ltd ............ 69.58
Wenda Co., Ltd. ...ccoeeviiriiiiiiene .. | Thermphos (China) Food Additive Co., Ltd ........... 69.58
Yunnan Newswift Company Ltd .. Guangxi Yizhou Yisheng Fine Chemicals Co., Ltd ... 69.58
Yunnan Newswift Company Ltd. ..........ccccoeiviiiniiiiiiiniee, Mainzhu Hanwang Mineral Salt Chemical Co., Ltd 69.58
Yunnan Newswift Company Ltd. .........cccooeiiiiiiniiiiicnieeee, Sichuan Shengfeng Phosphate Chemical Co., Ltd .................... 69.58
L R TR o 1= T PSSO S PSPPSR PPV PPRPROPTN 95.40

**In this case, the PRC-wide rate includes Sichuan Blue Sword Import and Export Co., Ltd. and SD BNI(LYG) Co. Ltd.

40 See Final Determination of Sales at Less Than
Fair Value: Certain Cold-Rolled Carbon Quality
Steel Products from the People’s Republic of China,
65 FR 34660 (May 21, 2000) and accompanying
Issues and Decision Memorandum at Comment 1.

41The Department notes that in determining the
AFA margin, the Department did not take into
account the margins listed in the petition for STPP.

42 See, e.g. Certain Cold-Rolled Flat-Rolled
Carbon-Quality Steel Products From Brazil: Notice
of Final Determination of Sales at Less Than Fair
Value, 65 FR 5554, 5568 (February 4, 2000).

43 See Antidumping Investigation Initiation
Checklist: Certain Sodium and Potassium
Phosphate Salts (“Initiation Checklist”).

44 See id.

45 The Department notes that in calculating the
average margin, the Department did not take into
account the margins listed in the petition for STPP.
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Disclosure

We will disclose the calculations
performed within five days of the date
of publication of this notice to parties in
this proceeding in accordance with 19
CFR 351.224(b).

Suspension of Liquidation

In accordance with section 733(d) of
the Act, we will instruct CBP to suspend
liquidation of all entries of merchandise
subject to this investigation, entered, or
withdrawn from warehouse, for
consumption on or after the date of
publication of this notice in the Federal
Register. For the exporter/producer
combinations listed in the chart above,
the following cash deposit requirements
will be effective upon publication of the
preliminary determination for all
shipments of merchandise under
consideration entered or withdrawn
from warehouse, for consumption on or
after publication date: (1) The rate for
the exporter/producer combinations
listed in the chart above will be the rate
we have determined in this preliminary
determination; (2) for all PRC exporters
of merchandise subject to this
investigation that have not received
their own rate, the cash-deposit rate will
be the PRC-wide rate; (3) for all non-
PRC exporters of merchandise subject to
this investigation that have not received
their own rate, the cash-deposit rate will
be the rate applicable to the PRC
exporter/producer combination that
supplied that non-PRC exporter. These
suspension-of-liquidation instructions
will remain in effect until further notice.
We will instruct CBP to require a cash
deposit or the posting of a bond equal
to the weighted-average amount by
which the NV exceeds U.S. price, as
indicated above. The suspension of
liquidation will remain in effect until
further notice.

International Trade Commission
Notification

In accordance with section 733(f) of
the Act, we have notified the ITC of our
preliminary affirmative determination of
sales at less than fair value. Section
735(b)(2) of the Act requires the ITC to
make its final determination as to
whether the domestic industry in the
United States is materially injured, or
threatened with material injury, by
reason of imports of phosphate salts, or
sales (or the likelihood of sales) for
importation, of the merchandise under
investigation within 45 days of our final
determination.

Public Comment

Case briefs or other written comments
on the preliminary determination may
be submitted to the Assistant Secretary

for Import Administration no later than
30 days after the date of publication of
this preliminary determination. See 19
CFR 351.309(c)(1)(i). Rebuttal briefs, the
content of which is limited to the issues
raised in the case briefs, must be filed
within five days after the deadline for
the submission of case briefs. See 19
CFR 351.309(d). A list of authorities
used and an executive summary of
issues should accompany any briefs
submitted to the Department. This
summary should be limited to five pages
total, including footnotes.

In accordance with section 774 of the
Act, and if requested, we will hold a
public hearing, to afford interested
parties an opportunity to comment on
arguments raised in case or rebuttal
briefs. If a request for a hearing is made,
we intend to hold the hearing shortly
after the deadline of submission of
rebuttal briefs at the U.S. Department of
Commerce, 14th Street and Constitution
Ave, NW., Washington, DC 20230, at a
time and location to be determined.
Parties should confirm by telephone the
date, time, and location of the hearing
two days before the scheduled date.

Interested parties who wish to request
a hearing, or to participate if one is
requested, must submit a written
request to the Assistant Secretary for
Import Administration, U.S. Department
of Commerce, Room 1870, within 30
days after the date of publication of this
notice. See 19 CFR 351.310(c). Requests
should contain the party’s name,
address, and telephone number, the
number of participants, and a list of the
issues to be discussed. At the hearing,
each party may make an affirmative
presentation only on issues raised in
that party’s case brief and may make
rebuttal presentations only on
arguments included in that party’s
rebuttal brief. This determination is
issued and published in accordance
with sections 733(f) and 777(i)(1) of the
Act.

Dated: March 10, 2010.
Ronald K. Lorentzen,

Deputy Assistant Secretary for Import
Administration.

[FR Doc. 2010-5715 Filed 3—-15-10; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-351-825]

Stainless Steel Bar From Brazil:
Preliminary Results of Antidumping
Duty Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(the Department) is conducting an
administrative review of the
antidumping duty order on certain
stainless steel bar from Brazil. The
review covers one producer/exporter of
the subject merchandise, Villares Metals
S.A. (VMSA). The period of review
(POR) is February 1, 2008, through
January 31, 2009.

The Department has preliminarily
determined that VMSA made U.S. sales
at prices less than normal value. If these
preliminary results are adopted in our
final results of administrative review,
we will instruct U.S. Customs and
Border Protection (CBP) to assess
antidumping duties on all appropriate
entries. Interested parties are invited to
comment on these preliminary results of
review. We intend to issue the final
results of review no later than 120 days
from the publication date of this notice.
EFFECTIVE DATE: March 16, 2010.

FOR FURTHER INFORMATION CONTACT:
Catherine Cartsos or Minoo Hatten, AD/
CVD Operations, Office 5, Import
Administration, International Trade
Administration, U.S.Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230,
telephone: (202) 482—-1757 or (202) 482—
1690, respectively.

SUPPLEMENTARY INFORMATION:

Background

On February 21, 1995, the Department
published in the Federal Register an
antidumping duty order on certain
stainless steel bar from Brazil. See
Antidumping Duty Orders: Stainless
Steel Bar from Brazil, India and Japan,
60 FR 9661 (February 21, 1995). On
February 4, 2009, the Department
published in the Federal Register a
notice of “Opportunity to Request
Administrative Review” of the order.
See Antidumping or Countervailing
Duty Order, Finding, or Suspended
Investigation; Opportunity To Request
Administrative Review, 74 FR 6013
(February 4, 2009).

In accordance with 19 CFR
351.213(b)(2), on March 2, 2009, VMSA
requested that the Department conduct
an administrative review of its sales and
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entries of subject merchandise into the
United States during the POR; the
Department initiated a review on March
24, 2009. See Initiation of Antidumping
and Countervailing Duty Administrative
Reviews and Requests for Revocation in
Part, 74 FR 12310 (March 24, 2009). On
October 29, 2009, we extended the time
period for issuing the preliminary
results of the review by 90 days until
January 29, 2010. See Stainless Steel Bar
From Brazil: Extension of Time Limit for
Preliminary Results of Antidumping
Duty Administrative Review, 74 FR
55812 (October 29, 2009). On January
26, 2010, we extended the time period
for issuing the preliminary results of the
review by 30 additional days until
March 1, 2010. See Stainless Steel Bar
From Brazil: Extension of Time Limit for
Preliminary Results of Antidumping
Duty Administrative Review, 75 FR 4044
(January 26, 2010).

As explained in the February 12,
2010, memorandum from the Deputy
Assistant Secretary for Import
Administration, the Department has
exercised its discretion to toll Import
Administration deadlines for the
duration of the closure of the Federal
Government from February 5 through
February 12, 2010. Thus, all deadlines
in this segment of the proceeding have
been extended by seven days. The
revised deadline for the preliminary
results of this review is now March 8,
2010. See Memorandum to the Record
from Ronald Lorentzen, DAS for Import
Administration, regarding “Tolling of
Administrative Deadlines As a Result of
the Government Closure During the
Recent Snowstorm,” dated February 12,
2010.

The Department is conducting this
administrative review in accordance
with section 751 of the Tariff Act of
1930, as amended (the Act).

Scope of the Order

The scope of the order covers
stainless steel bar (SSB). The term SSB
with respect to the order means articles
of stainless steel in straight lengths that
have been either hot-rolled, forged,
turned, cold—drawn, cold-rolled or
otherwise cold—finished, or ground,
having a uniform solid cross section
along their whole length in the shape of
circles, segments of circles, ovals,
rectangles (including squares), triangles,
hexagons, octagons or other convex
polygons. SSB includes cold—finished
SSBs that are turned or ground in
straight lengths, whether produced from
hot-rolled bar or from straightened and
cut rod or wire, and reinforcing bars that
have indentations, ribs, grooves, or
other deformations produced during the
rolling process. Except as specified

above, the term does not include
stainless steel semi—finished products,
cut-length flat-rolled products (i.e.,
cut-length rolled products which if less
than 4.75 mm in thickness have a width
measuring at least 10 times the
thickness, or if 4.75 mm or more in
thickness having a width which exceeds
150 mm and measures at least twice the
thickness), wire (i.e., cold—formed
products in coils, of any uniform solid
cross section along their whole length,
which do not conform to the definition
of flat-rolled products), and angles,
shapes and sections. The SSB subject to
the order is currently classifiable under
subheadings 7222.10.0005,
7222.10.0050, 7222.20.0005,
7222.20.0045, 7222.20.0075, and
7222.30.0000 of the Harmonized Tariff
Schedule of the United States (HTSUS).
Although the HTSUS subheadings are
provided for convenience and customs
purposes, the written description of the
scope of the order is dispositive.

Fair-Value Comparison

To determine whether VMSA’s sales
of the subject merchandise from Brazil
to the United States were at prices
below normal value, we compared the
export price (EP) or constructed export
price (CEP) to the normal value as
described in the “Export Price,”
“Constructed Export Price,” and
“Normal Value” sections of this notice.
Therefore, pursuant to section
777A(d)(2) of the Act, we compared the
EP or CEP of individual U.S.
transactions to the monthly weighted—
average normal value of the foreign like
product where there were sales made in
the ordinary course of trade as
discussed in the “Cost—of-Production
Analysis” section of this notice.

Product Comparisons

In accordance with section 771(16) of
the Act, we considered all products
covered by the “Scope of the Order”
section, above, produced and sold by
VMSA in the comparison market during
the POR to be foreign like product for
the purposes of determining appropriate
products to use in comparison to U.S.
sales of subject merchandise.
Specifically, in making our
comparisons, we used the following
methodology. If an identical
comparison—market model was
reported, we made comparisons to
weighted—average comparison—market
prices that were based on all sales
which passed the cost—of—production
(COP) test of the identical product
during the relevant or contemporary
month. We calculated the weighted—
average comparison—market prices on a
level of trade—specific basis. If there

were no contemporaneous sales of an
identical model, we identified the most
similar comparison—market model. To
determine the most similar model, we
matched the foreign like product based
on the physical characteristics reported
by the respondent in the following order
of importance: general type of finish,
grade, remelting process, type of final
finishing operation, shape, size.

Export Price

The Department based the price of
certain U.S. sales of subject
merchandise by VMSA on EP as defined
in section 772(a) of the Act because the
merchandise was sold before
importation by the producer or exporter
of the subject merchandise outside the
United States to an unaffiliated
purchaser in the United States. We
calculated EP based on the packed
F.O.B., C.LF., or delivered price to
unaffiliated purchasers in, or for
exportation to, the United States, as
appropriate. See section 772(c) of the
Act. We made adjustments to price for
billing adjustments and discounts,
where applicable. We also made
deductions for any movement expenses
in accordance with section 772(c)(2)(A)
of the Act.

Constructed Export Price

In addition to EP sales, the
Department based the price of certain
U.S. sales of subject merchandise by
VMSA on CEP as defined in section
772(b) of the Act because the
merchandise was sold, before
importation, by a U.S.—based seller
affiliated with the producer to
unaffiliated purchasers in the United
States. We calculated the CEP based on
the packed F.O.B., C.I.F., or delivered
price to unaffiliated purchasers in the
United States, as appropriate. In
accordance with section 772(d)(1) of the
Act, we calculated the CEP by deducting
direct selling expenses associated with
economic activities occurring in the
United States, indirect selling expenses
associated with economic activities
occurring in the United States, and the
profit allocated to expenses deducted
under section 772(d)(1) in accordance
with sections 772(d)(3) and 772(f) of the
Act. In accordance with section 772(f) of
the Act, we computed profit based on
the total revenues realized on sales in
both the U.S. and comparison markets,
less all expenses associated with those
sales. We then allocated profit to
expenses incurred with respect to U.S.
economic activity based on the ratio of
total U.S. expenses to total expenses for
both the U.S. and comparison markets.
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A. Home-Market Viability

In accordance with section
773(a)(1)(C) of the Act, in order to
determine whether there was a
sufficient volume of sales of SSB in the
home market to serve as a viable basis
for calculating the normal value, we
compared the volume of the
respondent’s home—market sales of the
foreign like product to its volume of the
U.S. sales of the subject merchandise.
VMSA'’s quantity of sales in the home
market was greater than five percent of
its sales to the U.S. market. Based on
this comparison of the aggregate
quantities sold in Brazil and to the
United States and absent any
information that a particular market
situation in the exporting country did
not permit a proper comparison, we
preliminarily determine that the
quantity of the foreign like product sold
by the respondent in the exporting
country was sufficient to permit a
proper comparison with the sales of the
subject merchandise to the United
States, pursuant to section 773(a)(1) of
the Act. Thus, we determine that
VMSA'’s home market was viable during
the POR. Id. Therefore, in accordance
with section 773(a)(1)(B)(i) of the Act,
we based normal value for the
respondent on the prices at which the
foreign like product was first sold for
consumption in the exporting country
in the usual commercial quantities and
in the ordinary course of trade and, to
the extent practicable, at the same level
of trade as the U.S. sales.
B. Cost-of-Production Analysis

On September 9, 2009, the
petitioners? filed a timely below—cost
allegation based on the revised home—
market database that VMSA submitted
with its September 1, 2009, response to
our supplemental questionnaire. The
petitioners based their cost allegation on
VMSA'’s own cost information, i.e.,
VMSA'’s reported sales data and the
total COP for models represented by
specific control numbers. The
petitioners defined the total COP as the
sum of the total cost of manufacturing,
general and administrative expenses,
and interest expenses which they then
compared to the net price. The
petitioners incorporated all of the
respondent’s claims regarding
deductions from gross price as well as
its reported cost data in their
calculations. We adjusted the
petitioners’ calculation of the total COP
by using the lowest absolute fixed—

1The petitioners are Carpenter Technology
Corporation, Valbruna Slater, Inc., Electralloy
Corporation, a Division of G.O. Carlson, Inc., and
Universal Stainless.

overhead cost from VMSA’s U.S. sales
database. We determined that the
methodology employed by the
petitioners, as we adjusted it, was
reasonable.

On October 28, 2009, we initiated a
cost investigation because we had
reasonable grounds to believe or suspect
that VMSA'’s sales of the foreign like
product under consideration for the
determination of normal value may have
been made at prices below COP as
provided by section 773(b)(2)(A)(ii) of
the Act. Pursuant to section 773(b)(1) of
the Act, we have conducted a COP
investigation of VMSA’s sales in the
home market. On January 12, 2010, and
January 19, 2010, we requested
supplemental cost information from
VMSA. On February 2, 2010, VMSA
supplied the supplemental cost
information.

The Department’s normal practice is
to calculate an annual weighted—average
cost for the entire POR. See, e.g., Certain
Pasta From Italy: Final Results of
Antidumping Duty Administrative
Review, 65 FR 77852 (December 13,
2000), and accompanying Issues and
Decision Memorandum at Comment 18,
and Notice of Final Results of
Antidumping Duty Administrative
Review: Carbon and Certain Alloy Steel
Wire Rod from Canada, 71 FR 3822
(January 24, 2006), and accompanying
Issues and Decision Memorandum at
Comment 5 (explaining the
Department’s practice of computing a
single weighted—average cost for the
entire period in order to even out slight
fluctuations in production costs
experienced by respondents during the
POR). The Department recognizes,
however, that distortions to the
weighted—average cost may result if it
uses its normal annual-average cost
method for a POR in which significant
cost changes occurred. Accordingly, the
Department may elect to deviate from its
normal methodology of calculating an
annual weighted—average cost by using
quarterly indexed weighted—average
costs instead. See Stainless Steel Plate
in Coils From Belgium: Final Results of
Antidumping Duty Administrative
Review, 73 FR 75398, 75399 (December
11, 2008) (SSPC from Belgium), and
Stainless Steel Sheet and Strip in Coils
from Mexico; Final Results of
Antidumping Duty Administrative
Review, 74 FR 6365 (February 9, 2009)
(SSSC from Mexico). The Department
determines whether to use this
methodology by evaluating the case—
specific record evidence using the
following two primary factors: (1) the
change in the cost of manufacturing
(COM) recognized by the respondent
during the POR must be deemed

significant; (2) the record evidence must
indicate that sales during the shorter
averaging periods could be reasonably
linked with the COP or constructed
value (CV) during the same shorter
averaging periods. See SSPC from
Belgium and SSSC from Mexico.

In this case, we have determined that
the record evidence suggests it was
necessary to request additional cost
information which would enable us to
determine whether we should calculate
COP on a shorter cost period (i.e.,
quarterly basis). We issued a
supplemental questionnaire on February
24, 2010. The due date for the response
to the supplemental questionnaire is
March 10, 2010, which is later than the
deadline for these preliminary results.
Upon receipt of a response from VMSA,
we will analyze this additional
information. If we find that it is
appropriate to use our alternative cost—
calculation methodology (i.e., quarterly
COPs), we will provide a memorandum
discussing the results of our analysis to
the respondent and the petitioners, and
we will give the parties an opportunity
to comment prior to the final results.
See Notice of Preliminary Determination
of Sales at Less Than Fair Value:
Glycine From India, 72 FR 62827, 62832
(November 7, 2007); see also SSPC from
Belgium, 73 FR at 75398.

For these preliminary results we have
followed our normal practice and used
an annual weighted—average cost for the
entire POR. In accordance with section
773(b)(3) of the Act, we calculated the
COP based on the sum of the costs of
materials and labor employed in
producing the foreign like product, the
selling, general, and administrative
expenses, and all costs and expenses
incidental to packing the merchandise.
In our COP analysis, we used the home—
market sales and COP information
provided by VMSA in its questionnaire
responses.

After calculating the COP and in
accordance with section 773(b)(1) of the
Act, we tested whether home—market
sales of the foreign like product were
made at prices below the COP within an
extended period of time in substantial
quantities and whether such prices
permitted the recovery of all costs
within a reasonable period of time. See
section 773(b)(2) of the Act. We
compared the COPs of the models
represented by control numbers to the
reported home—market prices less any
applicable movement charges,
discounts, and rebates.

Pursuant to section 773(b)(2)(C) of the
Act, when less than 20 percent of
VMSA'’s sales of a given product were
at prices less than the COP, we did not
disregard any below—cost sales of that
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product because the below—cost sales
were not made in substantial quantities
within an extended period of time.
When 20 percent or more of VMSA’s
sales of a given product during the POR
were at prices less than the COP, we
disregarded the below—cost sales
because they were made in substantial
quantities within an extended period of
time pursuant to sections 773(b)(2)(B)
and (C) of the Act and because, based on
comparisons of prices to weighted—
average COPs for the POR, we
determined that these sales were at
prices which would not permit recovery
of all costs within a reasonable period
of time in accordance with section
773(b)(2)(D) of the Act.

D. Price-to—Price Comparisons

We based normal value for VMSA on
home-market sales to unaffiliated
purchasers. VMSA’s home-market
prices were based on the packed, ex—
factory, or delivered prices. When
applicable, we made adjustments for
differences in packing and for
movement expenses in accordance with
sections 773(a)(6)(A) and (B) of the Act.
We also made adjustments for
differences in cost attributable to
differences in physical characteristics of
the merchandise pursuant to section
773(a)(6)(C)(ii) of the Act and 19 CFR
351.411 and for differences in
circumstances of sale in accordance
with section 773(a)(6)(C)(iii) of the Act
and 19 CFR 351.410. For comparisons to
EP sales, we made circumstance—of-sale
adjustments by deducting home—market
direct selling expenses from and adding
U.S. direct selling expenses to normal
value. We also made adjustments, if
applicable, for home—market indirect
selling expenses to offset U.S.
commissions in EP calculations. For
comparisons to CEP sales, we made
circumstance—of-sale adjustments by
deducting home-market direct selling
expenses from normal value.

We also made adjustments, when
applicable, for home—market indirect
selling expenses to offset U.S.
commissions in EP and CEP
calculations.

In accordance with section
773(a)(1)(B)(i) of the Act, we based
normal value, to the extent practicable,
on sales at the same level of trade as the
EP or CEP. If normal value was
calculated at a different level of trade,
we made an adjustment, if appropriate,
in accordance with section 773(a)(7)(A)
of the Act. See “Level of Trade” section
below.

Level of Trade

To the extent practicable, we
determine normal value for sales at the
same level of trade as EP or CEP sales.

See section 773(a)(1)(B)(@) of the Act and
19 CFR 351.412. When there are no
sales at the same level of trade, we
compare EP and CEP sales to
comparison—market sales at a different
level of trade. The normal—value level of
trade is that of the starting-price sales in
the comparison market.

To determine whether home—market
sales were at a different level of trade
than VMSA’s U.S. sales during the POR,
we examined stages in the marketing
process and selling functions along the
chain of distribution between the
producer and the unaffiliated customer.
Based on our analysis, we have
preliminarily determined that there is
one level of trade in the United States
and two levels of trade in the home
market; we also find that the single U.S.
level of trade is at the same level as one
of the levels of trade in the home market
and at a less advanced stage than the
second home—market level of trade.
Therefore, we have compared U.S. sales
to home—market sales at the same level
of trade and, where there was no home—
market sale at the same level of trade,
at a different level of trade.

Because there are two levels of trade
in the home market, we were able to
calculate a level-of-trade adjustment
based on VMSA’s home—market sales of
the foreign like product. For a detailed
description of our level-of-trade
analysis for VMSA for these preliminary
results, see VMSA Preliminary Results
Analysis Memorandum, dated March 8,
2010.

Currency Conversion

Pursuant to section 773(a) of the Act
and 19 CFR 351.415, we converted
amounts expressed in foreign currencies
into U.S. dollar amounts based on the
exchange rates in effect on the dates of
the relevant U.S. sales, as certified by
the Federal Reserve Bank.

Preliminary Results of Review

As a result of our review, we
preliminarily determine that the
weighted—average dumping margin for
merchandise produced and exported by
Villares Metals S.A. is 0.00 percent for
the period February 1, 2008, through
January 31, 2009.

Disclosure and Public Comment

We will disclose the calculations used
in our analysis to parties in this review
within five days of the date of
publication of this notice in accordance
with 19 CFR 351.224(b). Any interested
party may request a hearing within 30
days of the publication of this notice in
the Federal Register. See 19 CFR
351.310. If a hearing is requested, the

Department will notify interested
parties of the hearing schedule.

Interested parties are invited to
comment on the preliminary results of
this review. The Department will notify
the interested parties on the time limit
for filing case briefs. See 19 CFR
351.309(c). Interested parties may file
rebuttal briefs, limited to issues raised
in the case briefs. See 19 CFR
351.309(d). The Department will
consider rebuttal briefs filed not later
than five days after the time limit for
filing case briefs. Parties who submit
arguments are requested to submit with
each argument a statement of the issue,
a brief summary of the argument, and a
table of authorities cited. Further, we
request that parties submitting written
comments provide the Department with
a diskette containing an electronic copy
of the public version of such comments.

We intend to issue the final results of
this administrative review, including
the results of our analysis of issues
raised in the written comments, within
120 days of publication of these
preliminary results in the Federal
Register.

Assessment Rates

The Department shall determine, and
CBP shall assess, antidumping duties on
all appropriate entries. In accordance
with 19 CFR 351.212(b)(1), we have
calculated importer/customer—specific
assessment rates for these preliminary
results of review. We divided the total
dumping margins for the reviewed sales
by the total entered value of those
reviewed sales for each reported
importer or customer. We will instruct
CBP to assess the importer/customer—
specific rate uniformly, as appropriate,
on all entries of subject merchandise
made by the relevant importer or
customer during the POR. See 19 CFR
351.212(b). The Department intends to
issue instructions to CBP 15 days after
the publication of the final results of
review.

The Department clarified its
“automatic assessment” regulation on
May 6, 2003. See Antidumping and
Countervailing Duty Proceedings:
Assessment of Antidumping Duties, 68
FR 23954 (May 6, 2003) (Assessment of
Antidumping Duties). This clarification
will apply to entries of subject
merchandise during the POR produced
by VMSA for which VMSA did not
know its merchandise was destined for
the United States. In such instances, we
will instruct CBP to liquidate
unreviewed entries of VMSA-produced
merchandise at the all-others rate if
there is no rate for the intermediate
company(ies) involved in the
transaction. For a ful