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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Parts 360 and 361
[Docket No. APHIS-2008-0097]

Noxious Weeds; Old World Climbing
Fern and Maidenhair Creeper

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Affirmation of interim rule as
final rule.

SUMMARY: We are adopting as a final
rule, without change, an interim rule
that amended the noxious weed
regulations by adding Old World
climbing fern (Lygodium microphyllum
(Cavanilles) R. Brown) and maidenhair
creeper (Lygodium flexuosum
(Linnaeus) Swartz) to the list of
terrestrial noxious weeds. This action is
necessary to prevent the artificial spread
of these noxious weeds within and into
the United States.

DATES: Effective on May 3, 2010, we are
adopting as a final rule the interim rule
published at 74 FR 53397-53400 on
October 19, 2009.

FOR FURTHER INFORMATION CONTACT: Dr.
Alan V. Tasker, Noxious Weeds Program
Coordinator, Emergency and Domestic
Programs, PPQ, APHIS, 4700 River Road
Unit 26, Riverdale, MD 20737-1236,
(301) 734-5225; or Ms. Dorothy Wayson,
Regulatory Coordination Specialist,
Regulatory Coordination and
Compliance, Permits, Registrations,
Imports, and Manuals, PPQ, APHIS,
4700 River Road Unit 52, Riverdale, MD
20737-1236, (301) 734-0772.

SUPPLEMENTARY INFORMATION:
Background

Under the authority of the Plant
Protection Act (PPA, 7 U.S.C. 7701 et
seq.), the Animal and Plant Health

Inspection Service (APHIS) administers
the noxious weeds regulations in 7 CFR
part 360, which prohibit or restrict the
importation and interstate movement of
those plants that are designated as
noxious weeds in § 360.200. The PPA
defines “noxious weed” as “any plant or
plant product that can directly or
indirectly injure or cause damage to
crops (including nursery stock or plant
products), livestock, poultry, or other
interests of agriculture, irrigation,
navigation, and the natural resources of
the United States, the public health, or
the environment.”

Under the authority of the Federal
Seed Act of 1939, as amended (7 U.S.C.
1551 et seq.), the U.S. Department of
Agriculture regulates the importation
and interstate movement of certain
agricultural and vegetable seeds and
screenings. Title III of that Act, “Foreign
Commerce,” requires shipments of
imported agricultural and vegetable
seeds to be labeled correctly and to be
tested for the presence of the seeds of
certain noxious weeds as a condition of
entry into the United States. APHIS’
regulations implementing the provisions
of title III of the Federal Seed Act are
found in 7 CFR part 361. A list of
noxious weed seeds is contained in
§361.6. Paragraph (a)(1) of § 361.6 lists
species of noxious weed seeds with no
tolerances applicable to their
introduction into the United States.

In an interim rule? effective and
published in the Federal Register on
October 19, 2009 (74 CFR 53397-53400,
Docket No. APHIS-2008-0097), we
amended the regulations by adding Old
World climbing fern (Lygodium
microphyllum (Cavanilles) R. Brown)
and maidenhair creeper (Lygodium
flexuosum (Linnaeus) Swartz) to the list
of terrestrial noxious weeds in
§360.200(c) and to the list of noxious
weed seeds with no tolerances
applicable to their introduction in
§361.6(a)(1). In that interim rule, we
also made the weed risk assessment
(WRA) and the Federal decision
document available for public review
and comment.

We solicited comments concerning
the interim rule, WRA, and the Federal
decision document for 60 days ending

1To view the interim rule, the supporting
documents, and the comments we received, go to
(http://www.regulations.gov/fdmspublic/
component/main?main=DocketDetail&d=APHIS-
2008-0097).

December 18, 2009. We received three
comments, two from private citizens
and one from a State Department of
Agriculture and Consumer Services, by
that date. All of the commenters
supported the addition of both Old
World Climbing Fern (L. microphyllum)
and Maidenhair Creeper (L. flexuosum)
to the list of Federal Noxious weeds.

One of the commenters asked that we
consider adding other species within
the Schizaeaceae family to the list of
Federal noxious weeds. Specifically, the
commenter was concerned that other
species in the Schizaeaceae family are
weedy and/or invasive, because L.
microphyllum and L. flexuosum have
been reported to interbreed with closely
related species. A link to a reference on
the Internet was provided by the
commenter to try to illustrate that
behavior.

In our assessment of L. microphyllum,
L. flexuosum, and L. japonicum we did
not encounter any evidence that these
species are capable of hybridizing with
any other species. The study that the
commenter referred to examines the
reproductive biology of L. microphyllum
and L. japonicum and provides
evidence that L. microphyllum is
capable of intergametophytic crossing.
Intergametophytic crossing refers to two
different gametophytes of the same
species crossing with each other; it does
not refer to crossing of two different
species, which concerned the
commenter. Two other species of
Lygodium were once reported to
hybridize, but there is no immediate
indication that these or any other
members of the Lygodiaceae or
Schizaeaceae families are weeds. APHIS
will continue to explore the literature to
determine whether any additional
Lygodiaceae or Schizaeaceae warrant
regulation.

Therefore, for the reasons given in the
interim rule and in this document, we
are adopting the interim rule as a final.

This action also affirms the
information contained in the interim
rule concerning Executive Order 12866
and the Regulatory Flexibility Act,
Executive Orders 12372 and 12988, and
the Paperwork Reduction Act.

Further, for this action, the Office of

Management and Budget has waived its
review under Executive Order 12866.
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List of Subjects

7 CFR Part 360

Imports, Plants (Agriculture),
Quarantine, Reporting and
recordkeeping requirements,
Transportation, Weeds.

7 CFR Part 361

Agricultural commodities, Imports,
Labeling, Quarantine, Reporting and
recordkeeping requirements, Seeds,
Vegetables, Weeds.

PART 360—NOXIOUS WEED
REGULATIONS

PART 361—IMPORTATION OF SEED
AND SCREENINGS UNDER THE
FEDERAL SEED ACT

m Accordingly, we are adopting as a
final rule, without change, the interim
rule that amended 7 CFR parts 360 and
361 and that was published at 74 FR
53397-53400 on October 19, 2009.

Done in Washington, DC, this 27t» day
of April 2010.

Kevin Shea

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2010-10282 Filed 4-30-10; 8:45 am]
BILLING CODE 3410-34-S

FEDERAL HOUSING FINANCE BOARD
12 CFR Parts 985 and 989

FEDERAL HOUSING FINANCE
AGENCY

12 CFR Parts 1273 and 1274

RIN 2590-AA30

Board of Directors of Federal Home
Loan Bank System Office of Finance

AGENCY: Federal Housing Finance
Agency.
ACTION: Final Rule.

SUMMARY: Governed by the Federal
Housing Finance Agency’s (FHFA)
regulations, the Federal Home Loan
Bank System’s (Bank System) Office of
Finance issues debt (“consolidated
obligations”) as agent for the Federal
Home Loan Banks (Banks) on which the
Banks are jointly and severally liable
and publishes combined financial
reports on the Banks so that members of
the Bank System, investors in the
consolidated obligations, and other
interested parties can assess the strength
of the Bank System that stands behind
them. The Office of Finance (OF) is
governed by a board of directors, the
composition and functions of which are

determined by FHFA'’s regulations.
FHFA'’s experience with the Bank
System and with the OF’s combined
financial reports during the recent
period of market stress suggests that the
OF and the Bank System could benefit
from a reconstituted board and
strengthened audit committee. This
regulation is intended to achieve that
end.

DATES: This rule is effective June 2,
2010.

FOR FURTHER INFORMATION CONTACT:
Joseph A. McKenzie, 202—-408-2845,
Division of Federal Home Loan Bank
Regulation, Federal Housing Finance
Agency, 1625 Eye Street, NW.,
Washington, DC 20006; Neil Crowley,
Deputy General Counsel, 202—343—-1316;
or Thomas E. Joseph, Senior Attorney-
Advisor, 202—414-3095, Office of
General Counsel, Federal Housing
Finance Agency, Fourth Floor, 1700 G
Street, NW., Washington, DC 20552. The
telephone number for the
Telecommunications Device for the Deaf
is 800-877—-8339.

SUPPLEMENTARY INFORMATION:
I. Background

A. Creation of the Federal Housing
Finance Agency and Recent Legislation

Effective July 30, 2008, the Housing
and Economic Recovery Act of 2008
(HERA), Public Law 110-289, 122 Stat.
2654, transferred the supervisory and
oversight responsibilities of the Office of
Federal Housing Enterprise Oversight
(OFHEOQ) over the Federal National
Mortgage Association (Fannie Mae) and
the Federal Home Loan Mortgage
Corporation (Freddie Mac) (collectively,
the Enterprises), the oversight
responsibilities of the Federal Housing
Finance Board (FHFB or Finance Board)
over the Banks and the Office of Finance
(OF) (which acts as the Banks’ fiscal
agent), and certain functions of the
Department of Housing and Urban
Development to FHFA, a new
independent executive branch agency.
See id. at section 1101, 122 Stat. 2661—
62. FHFA is responsible for ensuring
that the Enterprises and the Banks
operate in a safe and sound manner,
including that they maintain adequate
capital and internal controls, that their
activities foster liquid, efficient,
competitive, and resilient national
housing finance markets, and that they
carry out their public policy missions
through authorized activities. See id. at
section 1102, 122 Stat. 2663—64. The
Enterprises, the Banks, and the OF
continue to operate under regulations
promulgated by OFHEO and the FHFB
until FHFA issues its own regulations.

See id. at sections 1302, 1313, 122 Stat.
2795, 2798.

B. The Bank System Generally

The twelve Banks are
instrumentalities of the United States
organized under the Federal Home Loan
Bank Act (Bank Act).1 See 12 U.S.C.
1423, 1432(a). The Banks are
cooperatives; only members of a Bank
may purchase the capital stock of a
Bank, and only members or certain
eligible housing associates (such as state
housing finance agencies) may obtain
access to secured loans, known as
advances, or other products provided by
a Bank. See 12 U.S.C. 1426(a)(4),
1430(a), 1430b. Each Bank is managed
by its own board of directors and serves
the public interest by enhancing the
availability of residential mortgage and
community lending credit through its
member institutions. See 12 U.S.C.
1427. Any eligible institution (generally
a federally insured depository
institution or state-regulated insurance
company) may become a member of a
Bank if it satisfies certain criteria and
purchases a specified amount of the
Bank’s capital stock. See 12 U.S.C. 1424;
12 CFR part 1263.

As government-sponsored enterprises
(GSEs), the Banks are granted certain
privileges under federal law. In light of
those privileges and their status as
GSEs, the Banks typically can borrow
funds at spreads over the rates on U.S.
Treasury securities of comparable
maturity lower than most other entities.
The Banks pass along a portion of their
GSE funding advantage to their
members—and ultimately to
consumers—by providing advances and
other financial services at rates that
would not otherwise be available to
their members. Consolidated obligations
(COs), consisting of bonds and discount
notes, are the principal funding source
for the Banks. The OF issues all COs on
behalf of the twelve Banks. Although
each Bank is primarily liable for the
portion of consolidated obligations
corresponding to the proceeds received
by that Bank, each Bank is also jointly
and severally liable with the other
eleven Banks for the payment of
principal and interest on all COs. See 12
CFR 966.9.

C. The OF

The OF was one of a number of joint
Bank offices established by regulation
by the former Federal Home Loan Bank
Board (FHLBB), a predecessor agency to

1Each Bank is generally referred to by the name
of the city in which it is located. The twelve Banks
are located in: Boston, New York, Pittsburgh,
Atlanta, Cincinnati, Indianapolis, Chicago, Des
Moines, Dallas, Topeka, San Francisco, and Seattle.
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FHFA. See 65 FR 324, 326 (Jan. 4, 2000).

The OF was originally formed from two
other joint Bank Offices, the Office of
System Finance and the Office of Fiscal
Agent. Among other things, OF was
assigned the duties previously vested in
the Fiscal Agent which included
facilitating the issuance of COs. Id.

In 1989, as part of the amendments
made to the Bank Act by the Financial
Institutions Reform, Recovery, and
Enforcement Act (FIRREA),2 all joint
offices of the Bank System other than
the OF were abolished. The FHLBB was
also abolished and its regulatory
authority over the Bank System,
including the OF, was transferred to the
Finance Board. The FHLBB’s
regulations were also transferred to the
Finance Board. Id. In 1992, the Finance
Board reorganized the OF as fiscal agent
of the Finance Board for issuing COs
under section 11(c) of the Bank Act, and
set forth other duties for OF.3 See 57 FR
11429 (Apr. 3, 1992) (adopting 12 CFR
part 941). The regulation also instituted
a three-member board of directors for
the oversight and management of the
OF, made up of two Bank presidents
and a private United States citizen with
demonstrated expertise in financial
markets. Id.

In January 2000, the Finance Board
proposed changes to its regulations to
alter how COs were issued under
section 11 of the Bank Act, reorganize
the OF and its board of directors, and
expand the duties of the OF, including
assigning the OF the duty to prepare the
Bank System combined annual and
quarterly financial reports. See 65 FR
324. As proposed, the January 2000
regulation transferred authority for
issuance of the Bank COs from the
Finance Board, which had been issuing
debt pursuant to then-existing authority
under section 11(c) of the Bank Act, to
the Banks themselves pursuant to
authority under section 11(a) of the
Bank Act and subject to the
requirement, among other things, that
all such debt issued by the Banks be the
joint and several obligations of all
twelve Banks and be issued through the
OF as their agent. Id. Under the
proposed regulation, the Finance Board
retained the option to issue COs itself
under section 11(c) of the Bank Act at
any point in the future.

2Public Law 101-73, 103 Stat. 183 (Aug. 9, 1989).

3 As it existed in 1992, section 11(c) of the Bank
Act provided the Finance Board authority to issue
the debt on which the Banks were jointly and
severally liable. 12 U.S.C. 1431(c)(1992). HERA
recently amended this provision and removed
authority from the regulator to issue such debt on
behalf of the Banks and provided the OF as agent
for the Banks with authority to issue the COs. See
section 1204(3)(B), Pub. L. 110-289, 122 Stat. 2786.

The Finance Board also believed that
“[als a natural and necessary adjunct to
the issuance of COs, the Banks also
should be responsible for the
preparation of the disclosure documents
that facilitate CO issuance and for the
periodic combined financial statements
for the Bank System.” Id. at 325. The
Finance Board therefore proposed that
the OF, as the only joint Bank System
office and existing agent for CO
issuance, be assigned the duty of
preparing the Bank System’s combined
financial reports. Id. The Finance Board
also proposed to codify disclosure
standards in the regulation, many of
which had been set forth in a Finance
Board policy statement. Other duties
related to debt issuance and
management were also proposed to be
assigned to the OF.

In light of the expanded duties
assigned to the OF as well as
amendments to the Bank Act that had
recently been made by the Gramm-
Leach-Bliley Act (GLB Act) of 1999,* the
Finance Board also thought it was
appropriate to alter both the size and
composition of the OF board. Id. at 326.
The Finance Board had two main goals
in proposing its changes. First, it
wanted to build on the governance
structure in the Bank Act by which the
Banks should be provided greater
autonomy to manage their affairs.
Second, it wanted to assure each Bank
had representation on the OF board to
help achieve operational goals and
wanted to assure that the OF board itself
had directors with experience and
qualification to help the OF meet the
evolving needs of the Bank System.

After consideration of the comments
on the proposed regulation, the Finance
Board adopted many of the changes
including those authorizing the Banks to
issue COs under section 11(a) of the
Bank Act and assigning to the OF the
function of preparing the Bank System’s
combined financial reports, along with
additional duties. See 65 FR 36290 (June
7, 2000) (adopting among other parts 12
CFR parts 966 and 985). The Finance
Board did not, however, adopt the
proposed changes to the OF board
structure or composition. Instead, the
new regulation incorporated the prior
three-person board structure. The
Finance Board also specified some
additional duties for the OF board
consistent with the additional functions
that had been assigned to the OF over
the years. Since the 2000 rulemaking, no
significant changes to the regulations
governing the OF have been proposed.

4Pub. L. 106-102, 113 Stat. 1338 (Nov. 12, 1999).

D. Proposed Rule

On August 4, 2009, FHFA published
a proposed rule for comment which
would have altered the structure,
composition and duties of the OF board
of directors and its audit committee. See
74 FR 38564. As proposed, the rule also
would have transferred the current OF
board regulations, as well as regulations
related to Banks’ financial statements,
respectively from parts 985 and 989 of
title 12 to parts 1273 and 1274 of Title
12.

The proposal would have expanded
the OF board of directors to between
fifteen and seventeen members,
consisting of the twelve Bank presidents
and from three to five Independent
Directors (as defined under the rule).
The proposed rule also would have
created an Audit Committee for the OF
board made up of the Independent
Directors. The Audit Committee would
have been assigned the duty to oversee
the audit of the OF and the preparation
of the Bank System’s combined
financial report. To help ensure that
information from the Banks could be
combined in a meaningful and accurate
fashion in the combined financial
report, the proposed rule also would
have empowered the OF Audit
Committee to require the Banks to
establish common accounting policies
and procedures with regard to
information submitted to the OF. As
with the current regulation, the
proposed rule also set forth standards
for the combined financial reports. The
proposed rule addressed the duties of
the OF board of directors generally,
although it would have carried over
many of the provisions in the current
regulations with regard to the OF
board’s duties.

Under the proposed rule, FHFA
would have selected the initial
Independent Directors for staggered
terms of up to five years.> Each Bank
was given the right to nominate one
candidate for appointment. Thereafter,
Independent Directors would have been
elected by the full board of directors for
five-year terms, subject to the right of
FHFA to review and object to a
particular Independent Director’s
election, reserving to FHFA the right to
appoint Independent Directors if it
thought the OF board had not elected
suitably qualified persons. Under the
proposed rule, FHFA also would have
appointed the first chairman of the
reconstituted OF board from among the
Independent Directors and a vice
chairman from among all directors.

5 Terms would have been staggered such that no
more than one Independent Director’s seat would
be scheduled to become vacant in any year.
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Thereafter, the chairman would be
elected by the full board of directors
from among the Independent Directors
and the vice chairman would be elected
by the board from among all directors.
The proposed rule also set standards for
a quorum for board meetings,
established a minimum number of board
meetings per year, and addressed issues
related to board committees and other
matters such as compensation and
indemnification of directors.

The proposed rule also would have
readopted current regulations
addressing the financial statements for
the Banks, subject to technical
corrections made necessary by proposed
changes in the composition and duties
of the OF Audit Committee. See 12 CFR
part 989. The proposed rule also would
have made changes to part 989 to reflect
the fact that the Banks had registered
equity securities with the Securities and
Exchange Commission subsequent to
the adoption of these requirements.

The proposed rule originally had a
comment period of 60 days, which was
set to close on October 5, 2009. This
comment period was later extended for
an additional 30 days. See 74 FR 50926
(Oct. 2, 2009). FHFA received 23
comment letters on the proposed rule.
These comments are discussed below.

E. Considerations of Differences
Between the Banks and the Enterprises

Section 1201 of HERA (codified at 12
U.S.C. 4513(f)) requires the Director,
when promulgating regulations relating
to the Banks, to consider the following
differences between the Banks and the
Enterprises: Cooperative ownership
structure; Mission of providing liquidity
to members; Affordable housing and
community development mission;
capital structure; and Joint and several
liability. The Director also may consider
any other differences that are deemed
appropriate. In preparing this final
regulation, FHFA considered the
differences between the Banks and the
Enterprises as they relate to the above
factors, and determined that the rule is
appropriate.

II. The Final Rule
A. Comments

FHFA received 23 comment letters on
the proposed rule from the Banks, the
OF, trade associations, and individual
representing members. The OF along
with eleven of the twelve Banks
submitted a single joint comment letter,
while the remaining Bank submitted its
own comment letter. FHFA also
received comments from six trade
associations that represent Bank System
members, as well as fifteen letters from

individuals representing member
institutions. Copies of the comments are
available at FHFA’s Web site, http://
www.fhfa.gov.

The comments generally supported
the proposed expansion of the OF board
of directors to include all twelve Bank
presidents and additional independent
directors. The comments were also
generally supportive of the proposal to
establish for the OF an Audit Committee
made up of Independent Directors. The
commenters opposed, however, some of
the specific powers and duties assigned
to the Audit Committee under the
proposed rule, especially those
provisions mandating the Audit
Committee to require the Banks to adopt
common accounting policies. A number
of commenters felt that some of the
duties and authority assigned to the
Audit Committee should be vested in
the full OF Board or were inconsistent
with the role and authority of the
individual Banks’ boards of directors
and audit committees.

Commenters also felt that the duties
that would be assigned to either the OF
board of directors or its Audit
Committee should not be described by
reference to the part 917 rules. The
commenters noted that the part 917
rules addressed the duties and authority
of the individual Banks’ board of
directors and that the relationship of the
OF to the Banks was different from the
relationship of a Bank to its members.

A number of commenters suggested that
the duties of the OF board of directors
or Audit Committee be limited
specifically to those enumerated in the
rule. Some commenters also believed
that the proposed rule gave FHFA too
much authority to appoint Independent
Directors and to overrule decisions of
the OF board of directors and urged
FHFA to change these provisions.
Commenters also made specific
suggestions of wording changes in a
number of proposed provisions of the
rule that they believed would clarify the
meaning of the provision or otherwise
improve the rule.

B. Final Rule Provisions

FHFA has considered all the
comments in developing the final rule.
It has accepted a number of the
suggestions made by commenters and,
as discussed below, has made changes
in the final rule as a result. FHFA
believes, however, that the basic
approach of the proposed rule remains
correct, as do its underlying reasons for
initially proposing the changes. FHFA
views the changes in this final rule as
an important step in assisting the Banks
to coordinate among themselves the
process of providing the OF with

information to prepare the Bank
System’s combined financial reports
and assisting the OF otherwise to obtain
information where the coordination
process has not worked well. Most
importantly, FHFA continues to believe
that high-quality combined financial
reports play an important role in the
ability of the Banks to access financial
markets and issue debt and that they
provide financial markets with needed
information about the Bank System.
Therefore, much of the proposed rule is
carried over into the final regulation,
albeit often with some small changes in
language to clarify the extent and scope
of the provision in question. Comments,
and the changes that FHFA has made to
the rule, are discussed in more detail
below in the section describing each
final rule provision.

Section 1273.1—Definitions

FHFA has adopted the definitions as
proposed. FHFA did not receive any
comments that addressed the proposed
definitions directly, although one
commenter suggested using a term other
than “Independent Director” since the
term is used somewhat differently under
the rule than in the general corporate
governance context. FHFA has
considered this comment, but is
continuing to use the term Independent
Director. The qualifications for
Independent Director are set forth in the
rule. The definition of this term makes
clear that the term means a party that
meets such qualifications, and its use is
not intended to imply any other
meaning. Thus, FHFA has not made the
requested change.®

Section 1273.2—Authority of the OF

FHFA has adopted this section as
proposed. The provision, as proposed,
was similar to § 985.2 which had
previously set forth the OF authority.
The proposed provision reflected the
fact that HERA amended section 11 of
the Bank Act so that the regulator was
no longer authorized to issue COs. See
Public Law 110-289, Div. A, Title II,
section 1204(3) (amending 12 U.S.C.
1431(b) and (c)). Thus, §1273.2 as
adopted, unlike former § 985.2, does not
provide that the OF may act as agent for
FHFA in the issuance of COs.

Section 1273.3—Functions of the OF

FHFA has made a number of
clarifying changes in the final version of
§ 1273.3, which describes the general
functions of the OF, in response to

6 Additional comments were received on the
proposed qualifications for an Independent
Director. These comments are discussed below in
the section addressing § 1273.7, which sets out the
qualifications for Independent Directors.
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comments on the proposed rule. These
changes do not alter the scope of the
proposed provision, but FHFA believes
that the changes will make its original
intent more clear.

First, FHFA has altered §1273.3(a) to
provide that, in the offering, issuance
and servicing of COs, the OF is acting
as agent for the Banks. As originally
proposed, the provision merely stated
that the OF was agent. Some comments
indicated that language in this provision
and in §1273.6 should make clear that
the OF administers these functions on
behalf of the Banks but is not the issuer
of debt and does not enjoy independent
authority to undertake these activities.
FHFA believes that the change in the
final rule, along with the description in
§ 1273.2 that OF acts as agent for the
Banks makes clear that the OF is not
acting independently of the Banks in
these activities. Moreover, the language
in §1273.3(a) now closely follows the
language in section 11(b) and (c) of the
Bank Act, as amended by HERA, which
states that “the Office of Finance as
agent for the Banks may issue”
consolidated Bank debentures or
bonds.”

Second, FHFA has changed
§ 1273.3(b) to clarify that, in preparing
the combined financial reports, the OF
shall apply consistent accounting
policies and procedures as provided
under § 1273.9(b). Commenters urged
that the reference to “consistent
accounting policies and procedures”
should be removed from this section,
and from §1273.6(b)(2), because the
references were confusing and raised
issues as to whether the language
created a “consistency” requirement
beyond or in addition to that set forth
in §1273.9(b). FHFA believes that the
change in the language makes clear that
language in this section is referencing
§ 1273.9(b) and is not creating a
“consistency” requirement independent
or separate from that under § 1273.9(b).
The provision makes clear, however,
that the OF has the duty to apply
policies adopted under § 1273.9(b) in
preparing the Bank System combined
financial reports.8

Commenters also asked that §1273.3
be changed to specifically limit the OF’s
functions to those listed in the section.
FHFA sees no need for this change. As
now written, the provisions clearly
delineate the OF functions, and FHFA
does not believe the rule as adopted is

7FHFA is adopting a similar change to wording
in §1273.6(a) for the same reasons discussed here.

8FHFA is adopting a similar change to the
language in § 1273.6(b)(2) for the same reasons
discussed here.

vague or will be subject to expansive
interpretation.

Section 1273.4—FHFA Oversight

As proposed, the provision would
have carried over Finance Board
regulation § 985.5 with minor technical
changes. It also would have added a
new paragraph (c) that provided that
FHFA would determine whether a
combined Bank System annual or
quarterly financial report complied with
the standards of the part 1273
regulations, a provision that in scope
and content was basically the same as
Finance Board rule § 985.6(b)(5). One
commenter noted that the ramifications
of this proposed section were unclear
and was not sure why the section was
included in the regulation. The
commenter asked that the section be
removed or expanded to better explain
its purpose.

FHFA disagrees that the provision is
unclear. As proposed, the provision
described FHFA'’s general oversight
authority with regard to the OF, and
provided more specific statements about
FHFA’s examination of the OF and its
oversight of the combined financial
reports. FHFA agrees that, because of
revisions made by HERA the provision
needs revision from what was proposed.
Prior to HERA, the Bank Act did not
clearly delineate the regulator’s
authority over the OF. HERA, however,
added provisions to the Bank Act and
the Federal Housing Enterprises
Financial Safety and Soundness Act of
1992 9 which more clearly define this
authority. Paragraph (a) therefore has
been changed to make specific reference
to FHFA regulatory authority over the
OF under these statutes.

Section 1273.5—Funding of the OF

As proposed, § 1273.5 set forth the
Banks’ responsibility for jointly funding
the OF and the process for, and other
requirements related to, this funding.
The rule, as proposed, carried over most
of the provisions that had been in
Finance Board regulation § 985.5. FHFA
proposed certain changes to the Finance
Board requirements, however. Most
significantly, the proposed rule allowed
that each Bank’s pro rata share of the
OF’s expenses could be calculated by
any reasonable formula set by the OF
Board of Directors, subject to FHFA’s
review and right to require the OF to
make changes to that formula. By
contrast, under the Finance Board’s
regulation, the formula was specified in
the rule, although the OF board retained
the right to implement an alternative

912 U.S.C. 4501 et seq.

funding formula with the Finance
Board’s approval.

FHFA received one comment that was
generally supportive of the approach in
the proposed rule for establishing the
method of calculating each Bank’s share
of the OF’s funding. Another commenter
believed, however, that FHFA did not
need to reserve authority to require the
OF board of directors to change the
formula. The commenter stated that the
rule required that any formula be
reasonable and that FHFA maintained
its general oversight and enforcement
authority to enforce this requirement so
that the agency could take action if the
OF board of directors did not adopt a
reasonable approach to calculating each
Bank’s share of the OF’s expenses.

FHFA considered this comment
asking for a change to the provision but
decided not to alter the proposed
approach to establishing the funding
formula. FHFA believes the approach in
§ 1273.5 will provide greater flexibility
than the approach in the Finance Board
regulation while maintaining regulatory
oversight to make sure any formula
remains fair to all Banks and provides
for adequate funding of the OF. By
removing from the rule a specific
formula for calculating each Bank’s
share of the OF expenses and the
requirement that the OF Board of
Directors obtain pre-approval from
FHFA for any change to such formula,
§1273.5 will allow the OF board of
directors to take action in response to
changed conditions while allowing
FHFA to intervene quickly if needed.
Thus, FHFA is adopting § 1273.5 as
proposed.

Section 1273.6—Debt Management
Duties of the OF

Proposed § 1273.6 described the debt
management duties of the OF, and these
duties substantively remained similar to
those set forth in Finance Board
regulation § 985.6. As indicated in the
notice of proposed rulemaking,
however, FHFA proposed certain
changes to the standards governing the
preparation of the combined financial
report. These proposed changes were
needed, among other reasons, to
conform the duties in this section to
new responsibilities proposed for the
Audit Committee with regard to
ensuring consistency of information
provided by the Banks for use in the
combined financial reports. See 74 FR at
38566, 38567. As already discussed,
FHFA received comments on certain
aspects of proposed § 1273.6 and has
made clarifying changes to the proposed
language similar to changes made to
proposed language in § 1273.3. See
notes 7 and 8, supra.
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FHFA also received comments asking
that it alter § 1273.6(b)(4) so that the
deadline for publication of the
combined financial report be 21 days
after the Banks’ filing deadline with the
SEC. The commenters indicated that
this would give the OF sufficient time
to complete the combined reports after
each Bank finalized its reporting to the
SEC. After considering this request,
FHFA is not altering the deadline for
publication of the quarterly and annual
combined financial reports. The Bank
System is one of the largest non-
governmental issuers of debt in the
world, with the level of outstanding COs
approaching $1 trillion. The combined
financial report is an important and
convenient source of information for
investors and other parties interested in
the Bank System and Bank System debt.
FHFA believes that timely publication
of the combined financial report is
important to the Banks’ continued
access to financial markets. Therefore,
the combined reports are as important,
if not more so, than the individual Bank
reports. FHFA, therefore, expects that
the OF and the Banks will take whatever
steps are necessary to file the combined
financial reports on the schedule set
forth in SEC rules for the individual
Banks. Further, given the limited nature
of the Banks’ business lines—advances,
and in some cases acquired member
assets—and the limited universe of their
investment activities, FHFA also thinks
the deadlines set forth in the rule are
reasonable.

With regard to the requirements for
delivering copies of the combined
reports to the Banks and Bank members
also found in § 1273.6(b)(4), FHFA
confirms that OF may continue to rely
on Finance Board Regulatory
Interpretation 2007-RI-01 (Jan. 19,
2007), which sets forth terms and
conditions for the electronic
distribution of these financial reports, to
meet these requirements.

Other commenters suggested that
FHFA modify § 1273.6 to give the OF
Board of Directors authority to limit
issuance of COs by any Bank or Banks
to enforce OF policies. While the OF
board has delegated to OF’s
management the authority to prohibit or
redirect issuance of COs because of
market reasons, the OF does not
currently enjoy the power to prohibit
the issuance of debt to enforce specific
policies. FHFA, therefore, has carefully
considered making these changes but
has decided not to do so at this time
because it does not believe such changes
are necessary to achieve the goals of this
final rule. Under rules adopted herein
(and carried over from the Finance
Board regulations), the Banks are

required to provide the OF with
information in form and timeframes set
forth by the OF to facilitate the
preparation of the combined financial
reports. See 12 CFR 1274.3 (as adopted
herein). Under the assessment formula
approved by FHFA in February 2009, a
Bank that fails to meet a deadline for the
submission of information to OF can be
subject to a special assessment. Thus,
the Banks could be subject to
enforcement and other actions if they
fail to comply with OF policies with
regard to submission of information.

Commenters also suggested that
§1273.6 be modified to give the OF
authority to impose appropriate limits
on any Bank’s or the Bank System’s
exposure to risk as necessary to
facilitate the issuance of COs. Assigning
the OF risk management duties of the
type suggested would go beyond the
current scope of the OF’s duties, and
FHFA does not wish to take such a step
at this time.

FHFA, however, intends to monitor
how the OF board, and its Audit
Committee, implement the changes
being adopted at this time, and may
consider proposing changes along the
lines suggested in these comments if it
believes this type of authority needs to
be granted to the OF board to achieve
the goals of this final rule.

Section 1273.7—Structure of the OF
Board of Directors

Commenters generally supported the
basic structure of having an OF board of
directors made up of the twelve Bank
presidents and some Independent
Directors, but provided a number of
comments about specific aspects of this
section. As discussed below, FHFA
made a number of changes to the
provisions as a result of these comments
and made some other changes to clarify
the meaning of some provisions in this
section.

In response to comments, FHFA
clarified language in § 1273.7(a)(1) to
state that if a Bank presidency becomes
vacant, the person designated by the
Bank’s board of directors to fill
temporarily the duties of president shall
serve on the OF board of directors until
the presidency is filled permanently.
The language in the proposed rule
created some unintended ambiguity on
this point, by stating that a person
appointed to temporarily fill the duties
of president may serve on the OF board
of directors. The change will assure that
a Bank has representation on the board
as soon as the Bank’s board designates
a temporary or interim president.

Given that the proposed rule provided
that from three to five Independent
Directors would serve on the OF board

of directors, commenters also requested
that the final rule clarify how the final
number of Independent Directors
should be determined within the
authorized range. They suggested that
the OF board of directors be given
authority to make this determination.
FHFA agrees that some certainty on this
point is needed, and has decided to
change § 1273.7(a)(2) to specify that five
Independent Directors shall serve on the
OF board of directors. FHFA believes
that five Independent Directors will
better help assure a diversity of
perspective and experience on the board
and the Audit Committee and provide
better representation with regard to the
public interest than would having as
few as three Independent Directors.

FHFA also received a number of
comments concerning the qualifications
proposed in § 1273.7(a)(2) for
Independent Directors. First,
commenters felt that the criteria limiting
an Independent Director’s financial
interest in a Bank member or a
consolidated obligation dealer or seller
group should be eliminated because the
requirement could prevent many
qualified individuals serving as
Independent Directors, especially given
the large number of Bank members.
Commenters also urged FHFA to adopt
criteria closer to those used by the New
York Stock Exchange to determine
independence of board members, which
would include a requirement that the
board of directors affirmatively
determine that the Independent Director
had no material relationship with the
Bank System. Commenters also
indicated that the rule should make
clear that only current officers,
directors, or employees of a Bank or a
Bank System member were prohibited
from serving as Independent Directors
and that this prohibition did not apply
to former officers, directors, or
employees.

FHFA has considered these comments
and has modified the qualifications for
Independent Directors. Under the final
rule, a director, to be considered
independent, must not have any
material relationship with a Bank or the
OF (either directly or as the partner,
shareholder, or officer of an
organization with a material
relationship) as determined under
criteria set forth in a policy adopted by
the OF board of directors. This policy
should address when a financial interest
in, or other relationship with, a Bank
System member would constitute a
material relationship with a Bank or the
OF. This approach would give the board
more flexibility to look at the nature of
an individual’s financial interests in a
member and determine whether the
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interest would constitute a material
relationship with a particular Bank that
gives rise to a disqualifying conflict (or
the appearance of such a conflict). The
policy should also consider and address
issues such as when a family member’s
professional or financial interest may
create a conflict that should disqualify
an individual from serving as an
Independent Director, or whether other
direct or indirect relationships of an
individual with the Bank System (which
can include business or advisory
relationships) should disqualify such
individual from serving. FHFA expects
that the OF board of directors will refer
to rules of the New York Stock
Exchange and similar organizations in
developing the policy, but recognizes
that the cooperative nature and other
unique aspects of the Bank System may
not allow such criteria to be adopted
without appropriate modification.

The final rule also sets forth
minimum criteria that the
“independence” policy must meet. First,
such policy must provide that an
Independent Director may not be an
officer, director or employee of any
Bank, or member of a Bank. This
requirement basically carries over
previously proposed criteria. After
considering the comments, FHFA also
believes that recent employment or
service as a director at a Bank or Bank
member may also create at least an
appearance that a director is not
independent. Therefore, the OF board of
directors’ policy must disqualify an
individual who was an officer, director
or employee of any Bank, or member of
a Bank at any time in the past three
years from serving as an Independent
Director. The final rule also states that
the policy must provide that a current
officer or employee of the OF, or a
person who was an officer or employee
of the OF at any time during the past
three years, cannot serve as an
Independent Director.

Second, the OF board policy must
prohibit from serving as an Independent
Director, a person who is affiliated with
any consolidated obligations selling or
dealer group under contract with the
OF, or who has a financial interest in
such group that exceeds the lesser of
$250,000 or 0.01% of the group’s market
capitalization. This final provision
basically carries over the proposed
financial interest limits for consolidated
obligation seller or dealer groups. The
final rule also adopts the proposed
criteria as to when a financial interest in
a holding company of a consolidated
obligations seller or dealer group would
disqualify a person from serving as an
Independent Director. FHFA has further
altered the final rule so that a person

who has combined financial interests of
more than $1,000,000 in more than one
consolidated obligation seller or dealer
groups under contract with the OF must
also be disqualified by the OF board
policy from serving as an Independent
Director. FHFA continues to believe
that, given the OF role in issuing COs,
an Independent Director’s possessing
such a financial interest in a
consolidated obligation seller or dealer
group or groups would create a conflict,
or an appearance of conflict, that would
prevent such a director from being
considered independent, and is
therefore adopting this provision as part
of the final rule.

As in the proposed rule, the final rule
requires that Independent Directors be
United States citizens and, as a group,
have substantial experience in financial
and accounting matters. With regard to
this latter requirement, some
commenters asked that FHFA verify that
the reference to “as a group” meant that
the requirement could be met when
considering the collective expertise of
the Independent Directors and did not
have to be met by each Director. FHFA
confirms that this was its intent.
Commenters also requested
confirmation that the experience can be
derived from a variety of sources
including past experience as an
attorney, government official, or
business executive that was involved in
financial and accounting matters. Again,
FHFA confirms that this was its intent
as long as such involvement qualified as
substantive experience and not merely
tangential involvement in these areas.

As proposed, § 1273.7(b) of the final
rule provides that Independent
Directors will serve for five-year terms
which will be staggered so that no more
than one Independent Director seat is
scheduled for election in any one year.
The final provision also provides, as in
the proposed rule, that when an
Independent Director seat becomes
vacant prior to the end of a scheduled
term, any individual will be elected (or
appointed by FHFA) only for the
remainder of the term associated with
that seat. In response to comments,
FHFA has clarified in the final rule that
where a director is elected or appointed
to fill an Independent Director seat that
has become vacant before the end of the
term, the partial term does not count for
purposes of the prohibition on an
Independent Director’s serving for more
than two full terms.

The final rule also continues to
provide for FHFA to appoint the initial
Independent Directors, the initial
chairman of the reconstituted board
from among the Independent Directors,
and the initial vice chairman from

among all directors, even though some
commenters urged that these positions
initially be filled through election by the
board as a whole. FHFA believes that it
has an important role to play in the
initial selection of the board members to
ensure that the overall goals of the rule
are met, and thus has not altered the
proposal on this point.

To enable the current OF board of
directors and the Banks to play an
important role in nominating candidates
for initial selection, however, FHFA has
changed the process for nominating the
initial slate of Independent Directors.
Under §1273.7(c)(2) of the final rule,
the current OF board of directors, in
consultation with the Banks, should
nominate within 45 days of publication
date of this final rule in the Federal
Register a slate of at least five
candidates for the Independent
Directorships that FHFA can consider
for appointment. This slate of
candidates can include the private
citizen member of the current OF board.
This is a change from the proposed rule
which provided that each Bank
individually nominate one person and
which did not give the current OF board
arole in the nominating process. FHFA
believes that the change will allow the
current OF board and the Banks to
propose a slate of candidates whose
collective experience will be more
appropriate and better suited to the
duties of the board than if each Bank
nominated a candidate individually.
Overall, this should improve the
chances that FHFA will find suitable
candidates among the nominees. Under
the final rule, FHFA will be able to
appoint the Independent Directors from
among the candidates nominated by the
OF board, from among other persons
identified by FHFA itself, or from some
combination of these two groups.

FHFA recognizes that at the time the
current OF board will need to nominate
a slate of candidates for consideration
by FHFA as Independent Directors, the
new board will not have had an
opportunity to develop and approve the
policy identifying additional criteria for
“independence” required by
§1273.7(a)(2)(iii). Therefore, FHFA
expects that the current board in
choosing its slate of nominees for
appointment as Independent Directors
will assure that the candidates meet at
least the minimum criteria for
independence set forth in the final rule.
In making its appointments, FHFA also
will consider whether any relationships
that a candidate may have with a Bank
or the Bank System could, in its view,
compromise the candidate’s ability to
act independently and will make its
decisions accordingly.
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The final rule generally adopts the
provisions dealing with election of
independent directors as proposed. In
this respect, the final rule requires the
OF board to provide FHFA with
relevant biographic and background
information about an elected
Independent Director at least 20
business days before that Director
assumes any duties. This requirement
applies whether the person is newly
elected or is being re-elected; for
directors that are re-elected, FHFA
would expect to receive relevant
biographic and background information
at least 20 business days before the new
term begins. The final rule also retains
FHFA’s right to object to a particular
Independent Director and to appoint an
Independent Director if FHFA believes
in its judgment that the OF board failed
to elect a qualified person. Some
commenters objected to FHFA retaining
the right of objection to, and
appointment of, Independent Directors,
but FHFA believes that this right of
review is legitimate for the regulator and
will help assure that the requirements
and goals of this rule are met. In
response to comments, the final rule
does clarify, however, that FHFA will
exercise its right to object to a particular
Director prior to the time that the
Independent Director is to assume his or
her duties (or for a Director that has
been re-elected, prior to when the new
term is to begin). The rule also provides
that in any notice of objection, FHFA
will inform the OF board if FHFA will
appoint someone to fill the seat in
question or if the OF board should hold
a new election to do so.

In response to comments, the final
rule modifies the proposed provisions
subjecting the charters of any
committees established by the board to
FHFA’s review and approval, although
the final rule continues to provide that
the by-laws of the board of directors and
the charter of the Audit Committee shall
be subject to review and approval by
FHFA. The final rule also no longer
specifically reserves to FHFA the right
to require the OF board of directors to
withdraw or change the scope of any
delegation made by it. These changes,
however, do not alter or diminish
FHFA’s general oversight, examination,
or enforcement authority with regard to
such actions by the OF board of
directors.

With regard to these proposed
provisions, some commenters felt that it
was inappropriate for FHFA to reserve
to itself such direct involvement in the
internal affairs of the OF board and that
the provisions were contrary to the
devolution of authority from the
regulator to the Banks that began with

the passage of the Gramm-Leach-Bliley
Act of 1999. Commenters pointed out
that this was especially true because,
even without these provisions, all
aspects of the OF’s activities would
remain subject to FHFA'’s general
oversight and examination authority.
Similar comments were made with
regard to the proposed provision
reserving to FHFA the right to require
the OF board to withdraw or change the
scope of any delegation made by it.

FHFA believes that, in light of the
changes to duties and responsibilities of
the board of directors and the Audit
Committee made by this regulation,
FHFA has a legitimate need to review
and approve the by-laws of the board of
directors and the charter of the Audit
Committee to assure that these
documents are consistent with, and
meet, the goals and requirements of this
rulemaking. FHFA also believes that
such review and approval is a proper
exercise of its supervisory authority.
Thus, the final rule continues to provide
that the by-laws of the board of directors
and the charter of the Audit Committee
shall be subject to review and approval
by FHFA. FHFA believes that that
supervisory need is less prominent with
respect to the charters of other
committees and delegations made by the
board, and therefore has deleted the
requirement that those charters and
delegations also be subject to FHFA
review and approval.

FHFA also adopted as final the
proposed provision that provided that
the OF shall pay reasonable
compensation and expenses to the
Independent Directors in accordance
with the payment of compensation and
expenses to Bank directors. Commenters
urged FHFA to change this provision so
that the OF board could compensate and
pay expenses of Independent Directors
as would be reasonable under the
circumstances rather than limiting
compensation and reimbursement by
reference to provision applicable to
Bank directors. In fact, the rule provides
that OF director compensation must
comply with the same standard as that
of Bank directors—a standard of
reasonableness—and not that OF
director compensation be the same as
that of Bank directors.

In response to urging by commenters,
FHFA changed in the final rule the
provision dealing with indemnification
so that the OF board can choose the
body of law that would govern corporate
governance practice and procedure,
including indemnification, from among
the law of the jurisdiction in which the
OF is located, Delaware Corporation
law, or the Revised Model Business
Corporation Act. As commenters

pointed out, this approach would be
similar to rules previously adopted by
OFHEO with regard to the Enterprises.10
The change will allow the OF board to
have more specific guidance as to what
legal standards should apply to their
corporate governance and
indemnification practices than did the
proposed provision, which was silent
on this point. The final rule requires the
OF board to make this choice of law
decision within 90 calendar days from
the date of its initial organizational
meeting required under § 1273.10. The
final rule also makes clear that the OF
shall indemnify its directors, officers
(including the Chief Executive Officer),
and employees under such terms and
conditions as are determined by the
board, and that the board may maintain
insurance with respect to such persons.

Section 1273.8—General Duties of the
OF Doard of Directors

Proposed § 1273.8 sets out the general
duties of the OF board of directors. Most
of the specific provisions in this section
as proposed were carried over from
existing Finance Board regulation
§985.8. Nevertheless, FHFA received a
number of comments on this section.

First, commenters urged FHFA not to
describe the OF board’s general duties
by reference to the regulations in 12
CFR part 917, as such references could
create confusion. Commenters noted
that the part 917 regulations address the
duty of a Bank’s board of directors to a
Bank’s members, and that the duties
owed by the OF board of directors to the
Banks and the Bank System may differ
fundamentally from those owed by a
Bank’s board to its member institutions.
FHFA agrees, and has changed proposed
§ 1273.8(a) accordingly. As adopted,

§ 1273.8(a) now provides that an OF
director should carry out his or her
duties in good faith in a manner that the
director believes to be in the best
interests of the OF and the Bank System,
with such care, including a duty of
reasonable inquiry, as an ordinary
prudent person in a like position would
use under similar circumstances. It also
provides that the OF directors should
administer the affairs of the OF fairly
and impartially without discrimination
in favor of or against any Bank. It also
requires directors to develop a
familiarity with the basic business,
finance, and accounting practices of the
Banks, to be able to understand the
Banks’ combined financial statements,
and to make substantive inquiries of
management and of the internal and
external auditors with regard to the
combined financial statements and the

10 See 12 CFR 1710.10.
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OF’s individual financial statement.
FHFA also removed other references to
the part 917 regulations where it felt the
reference could be confusing or
inappropriate.

Commenters also suggested that
FHFA alter the proposed quorum
requirements so that the requirement for
a quorum could be set in the OF by-laws
rather than in the rule, or that the
quorum be set at a majority of sitting
directors rather than ten directors as
proposed. FHFA has considered these
comments but believes that the quorum
requirements should be set in the rule
to assure that there is adequate
representation of all parties, including
Independent Directors, at each meeting.
Thus, FHFA has adopted a final
provision that states that a quorum
requires at least a majority of sitting
directors, which must include a
majority of Independent Directors.1?
The OF board may adopt in its by-laws
more stringent quorum requirements
than those adopted in the rule.

Commenters argued that the
requirement for at least six in-person
board meetings per year should be
dropped, and that the number of
required meetings should instead be
established in the by-laws. FHFA
believes that, given the duties assigned
to the OF board, a requirement of six in-
person board meetings is reasonable and
necessary to assure that those duties are
carried out. Thus, it has not changed
this requirement.

FHFA also received comments asking
that the proposal be changed to allow
the OF board, rather than FHFA, to
assign additional duties to the Chief
Executive Officer of the OF. Proposed
§1273.8(d)(4), however, already clearly
provided that the OF board (and not
FHFA) select, employ, determine the
compensation for, and assign the duties
and functions of the Chief Executive
Officer, subject to certain minimum
responsibilities.12 Thus, no change was
made in the final rule in response to this
comment.

Section 1273.9—Audit Committee

Proposed § 1273.9 set out the duties
and function of the OF Audit
Committee. Under the proposed rule,
the Audit Committee would assume the
OF board’s previous responsibility for
overseeing the OF’s preparation of the

11 Thus, if all board seats were filled, a quorum
would require the presence of at least nine board
members, of whom at least three would have to be
Independent Directors.

12 By contrast, the proposed rule also provided
that the OF board of directors should assume such
additional duties as might be assigned to it by
FHFA. This provision was proposed and adopted as
§1273.8(d)(6).

combined financial reports, and duties
related to overseeing the audit of these
reports and of the OF itself. As part of
these responsibilities, the proposed rule
would have required the Audit
Committee to ensure that the Banks
adopt consistent accounting policies
and procedures so that the combined
financial reports continue to be accurate
and meaningful. Where the Banks were
unable to agree to such policies, the
proposed rule would have authorized
the Audit Committee, in consultation
with FHFA, to prescribe them.

A large number of the comments
made on the proposed rule addressed
§1273.9. In particular, commenters
addressed the proposed provisions
assigning to the Audit Committee the
duty and authority to require the Banks
to adopt consistent accounting policies
and procedures so that information
submitted by them may be combined to
create accurate and meaningful
combined financial reports. In general,
commenters felt these provisions were
inappropriate in that the power to adopt
accounting policies and procedures
should be vested in the board of
directors or audit committees of the
individual Banks. They also felt that the
rule failed to recognize the role of the
individual Banks in establishing their
own accounting policies, and felt that
consistency can only be achieved
through cooperation, not by mandate of
the OF’s Audit Committee.

Alternatively, commenters suggested
that the Audit Committee’s role be that
of making recommendations to the full
OF board of directors. One commenter
suggested that the Audit Committee be
required only to assure that Banks’
accounting policies and procedures be
only “sufficiently” consistent to assure
that information can be combined in an
accurate and meaningful way. Some
commenters also questioned whether
the regulator-imposed limitation under
the rule on a Bank’s right to make
accounting policy choices otherwise
acceptable under generally accepted
accounting principles (GAAP) would
itself be a violation of GAAP. Other
commenters urged that the proposed
rule be refined to reflect the appropriate
discretion that is accorded to the Banks
as independent entities to apply GAAP.

Commenters also questioned the use
of the phrase “accurate and meaningful”
stating that it had no well-understood
meaning in law. Commenters said the
proposed provision also appeared to
impose on the OF Audit Committee the
duty to ensure accuracy of the
underlying financial information
submitted by the Banks, a task that they
did not believe could be accomplished
by the Audit Committee. They urged

that the rule be recast to make clear that
the OF Audit Committee was only
responsible for the acts related to the
combining of information and not for
the accuracy of the information reported
by the Banks.

FHFA has carefully considered these
comments. It continues to believe that
the OF Audit Committee, made up of
the Independent Directors, remains the
appropriate body for overseeing the
preparation of the combined financial
reports, and it must have all appropriate
authority needed to be successful in this
task. As Independent Directors,
members of the Audit Committee will
have a lesser incentive and less of a
vested interest than any Bank president
to represent the view of any particular
Bank or Banks, and will be in the best
position to ensure that, given the
information presented by the Banks, the
combined financial reports presents an
accurate and meaningful picture of the
Bank System’s financial condition.
FHFA agrees that as an initial matter, it
is the duty of the Banks themselves to
coordinate accounting policies and
procedures to assure that information is
presented in a uniform manner so that
it can be combined in an accurate and
meaningful fashion. FHFA also
recognizes, however, that the Banks
have not always been able to agree on
such presentation and that it is
appropriate to give the Audit Committee
authority, in consultation with FHFA, to
require consistent accounting policies
and procedures where needed so that it
can carry out its duties with regard to
the preparation of the combined
financial reports. FHFA does not believe
that it is inconsistent with GAAP for the
Audit Committee to require particular
accounting principles to be used in
submitting information for the
combined reports from among the range
of principles that may be available
under GAAP; nor does FHFA believe
that this is inconsistent with the
independent identities and reporting
responsibilities of the twelve Banks,
given that they retain their authority to
issue their own separate financial
statements, which are not required to be
consistent across all twelve Banks, in
their SEC filings.

FHFA also believes that its overall
approach is consistent with its authority
to supervise the safety and soundness of
the Bank System. The goal of the rule
is to improve the disclosure now
provided by the combined financial
reports. Combined financial reports are
necessary and useful to the market
because a Bank does not issue debt in
its own name but as a Bank System.
Thus, the need for the rule is driven by
the unique funding mechanism of the
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Bank System, including the joint and
several nature of Bank COs.

Given the comments just discussed,
FHFA also realizes that the wording of
the proposed provisions may not have
fully reflected its intent and thus has
made some changes to the language of
the final rule. First, it has changed the
language in § 1273.9(b)(1) to state that
the Audit Committee will be responsible
for “overseeing the audit function of the
OF and the preparation and the accurate
and meaningful combination of the
information submitted by the Banks in
the Bank System’s combined financial
reports.” FHFA believes that this
wording more accurately reflects the
Audit Committee’s oversight of the
preparation of the combined financial
reports especially, with regard to the
basis and approach to combining
information received from the Banks,
but that the OF Audit Committee is not
responsible for overseeing the reliability
and integrity of the accounting policies
and financial reporting and disclosure
policies of the individual Banks, or the
accuracy of the information that they
submit. FHFA has also adopted new
language in § 1273.9(b)(2) which now
states that the “Audit Committee shall
ensure that the Banks adopt consistent
accounting policies and procedures to
the extent necessary for information
submitted by the Banks to the OF to be
combined to create accurate and
meaningful combined financial reports.”
This change makes it clear that the
Audit Committee’s authority to require
consistent accounting policies and
procedures is not meant to be unlimited
in nature, but to assure it can fulfill its
duties with regard to the combined
financial reports.

While FHFA has made some changes,
it has kept the phrase “accurate and
meaningful” even though some
commenters felt it lacked precision and
had no clear meaning under law. FHFA
believes the words themselves have a
well understood plain meaning and can
be applied accordingly. In using the
term “accurate”, FHFA contemplates
that the combination of the several
Banks’ financial statements and
quantitative disclosures is correctly
presented, that the overall presentation
complies with GAAP, relevant
interpretative materials put forth by
accounting and audit standard setters,
and with this and other applicable
regulations and guidance issued by
FHFA. In using the term “meaningful”,
FHFA contemplates that the combined
statements will present, in an
understandable and transparent manner,
robust disclosures and discussion that
will enhance the readers’ understanding
of the Banks’ combined financial

conditions, changes in this financial
condition, and the combined results of
their operations.

FHFA also notes that under this rule
both as proposed and adopted, the
Audit Committee is responsible for
selecting the external auditor for the
combined financial statements.
Historically, the Banks have selected a
common auditor for the individual Bank
and combined financial statements
audits. Engaging a common external
auditor may promote more consistent
accounting practices, would avoid
subjecting the Banks and the OF to
inter-firm disagreements on accounting
matters, and has been found by the
Banks to be more cost-effective than
using multiple auditors. FHFA
recognizes that as a practical matter the
auditor for the combined financial
reports is likely to be the same firm that
audits the individual Banks.

Based on comments, the final rule
does not define the Audit Committee
duties in § 1273.9(c) by reference to
§917.7 of this title, which addresses the
duties of a Bank’s audit committee.
FHFA agrees that this reference is
confusing given the differences between
the Banks and the OF. Instead, FHFA
added descriptions of relevant duties
that should be carried out by the Audit
Committee in the final rule as
paragraphs (c)(7) through (c)(15) of
§1273.9. This list of duties is based on
those in §917.7, although they have
been modified to reflect differences
between the Banks and the OF. The
duties assigned to the Audit Committee
under these provisions include
overseeing the preparation and audit of
the OF’s own financial statements and
the OF’s internal controls. The Audit
Committee is also responsible for
providing an independent direct
channel of communication between the
OF board of directors and OF’s internal
and external auditors. The Audit
Committee also must periodically report
findings to the full board and must keep
written minutes of its meetings. The
final rule also requires that the Audit
Committee adopt and the full board
approve, a written charter that specifies
the scope of the Audit Committee’s
powers and responsibilities, consistent
with the duties and authority set forth
in §1273.9. The Audit Committee and
the board also must review and assess
the adequacy of the charter on an
annual basis, and where appropriate
make changes, and re-adopt and re-
approve the charter not less often than
every three years. The final rule makes
clear that the charter of the Audit
Committee is subject to review and
approval by FHFA.

Some commenters also requested that
FHFA recast the duties of the Audit
Committee based on language contained
in the Securities Exchange Act of 1934
(1934 Act).13 Along these lines
commenters also asked that the rule
should make clear that the Audit
Committee is part of the board of
directors as a whole and is not acting
separate or apart from the board’s
general oversight responsibility for the
OF. FHFA has not made specific
changes in response to these comments.
FHFA believes that § 1273.9 as adopted
is consistent with the audit committee
provisions of the 1934 Act, although
FHFA notes that, because the OF is not
a reporting company or a company at
all, those provisions do not apply to it.

FHFA also received comments that
the OF board of directors should be able
to establish an Audit Committee made
up of less than all of the Independent
Directors. Commenters felt this would
allow the board to find Independent
Directors whose skills may not fit with
those required for the Audit Committee
but could provide important insights on
other areas of interest. As already noted,
FHFA believes that having five
Independent Directors sit on the Audit
Committee will better assure a diversity
of perspective and experience than
would a smaller number, and will
thereby help the Committee better carry
out its duties under this rule. FHFA also
believes that the skill sets required of
the Independent Directors under the
rule are not narrowly tailored and that
the board will be able to find
Independent Directors with a wide
range of knowledge and experience that
will prove valuable to the board in
carrying out its duties. FHFA therefore
is not adopting this suggestion.

Section 1273.9(a) of the final rule also
now clarifies that the Audit Committee
shall elect its chairperson from among
its members. The provision makes clear
that nothing prevents the Audit
Committee from choosing the OF
Chairperson also to serve as chair of the
Audit Committee if the Committee so
decides. This is not a requirement,
however, and any Independent Director

13 Section 10A(m)(2) of the 1934 Act states in
relevant part that:

The audit committee * * *, in its capacity as a
committee of the board of directors, shall be
directly responsible for the appointment,
compensation and oversight of the work of any
registered public accounting firm employed * * *
(including resolution of disagreements between
management and the auditor regarding financial
reporting) for purposes of preparing or issuing an
audit report or related work, and each registered
public accounting firm shall report directly to the
audit committee.

15 U.S.C. 78j—1(m).
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may be elected chair of the Audit
Committee.

Section 1273.10—Transition

Commenters suggested that the final
rule should require that an
organizational meeting of the new OF
board of directors be held within a set
time of the effective date of the rule and
that the new OF board of directors be
deemed to be reconstituted as of that
date. FHFA agrees that it is important to
set out in the rule more specific details
of how the transition should occur
between the current OF board of
directors and the new board of directors
required under this part 1273. As such,
FHFA is adopting, as part of the final
rule, §1273.10, which lays out a
transition provision.

Under this section, the new OF board
of directors will be required to hold an
organizational meeting within 45
calendar days of the date that FHFA first
appoints an Independent Director under
§1273.7(c). The board shall be deemed
to be reconstituted as of the date of the
organizational meeting. The rule
provides that the person appointed
chairman of the new board shall have
authority to set the date of the
organizational meeting. The transition
provision also makes clear that until the
date of the organizational meeting, the
current OF board of directors and its
audit committee shall continue to have
power and authority to act in these
capacities.

The transition provision also provides
that the audit committee as in existence
immediately prior to the effective date
of the rule may continue to have
responsibility and oversight authority
with regard to the preparation and
publication of any combined financial
report that covers a reporting period that
ends prior to July 1, 2010. This
provision will avoid requiring the
members of the reconstituted Audit
Committee to review and approve any
combined financial statements for a
period during which the new
Committee was not in existence. The
rule, however, would allow the new
board of directors to determine that the
new Audit Committee of Independent
Directors may take over the
responsibility for a combined financial
report that covers a period prior to July
1, 2010. This provision is meant to
provide flexibility in when
responsibility for the combined
financial reports is handed over, given
that it is difficult to predict the exact
date of the organizational meeting and
therefore hard to predict how much
time a new Audit Committee would
have before it had to take its first actions
with respect to a combined financial

report. Thus, if the board believes the
Independent Directors have sufficient
time to familiarize themselves with
relevant issues prior to the completion
of the preparation and publication of a
combined financial report, it can allow
the new Audit Committee to take over
this duty with respect to a report that
covers a period prior to the third quarter
of 2010.

Appendix A to Part 1273 and Part 1274

FHFA did not receive any specific
comments on the proposed Appendix A
to Part 1273 or to the proposed Part
1274 rules. FHFA is adopting these
provisions substantively as proposed.
FHFA notes that as adopted, Appendix
A to Part 1273 would require
biographical information about the Bank
presidents to appear only once in the
combined financial report and not
twice, even though the Bank presidents
also serve as OF board members. The
combined report should make clear that
the Bank presidents serve as OF board
members and provide an appropriate
cross reference to where the
biographical information appears.

III. Paperwork Reduction Act

The final rule does not contain any
collections of information pursuant to
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.). Therefore,
FHFA has not submitted any
information to the Office of
Management and Budget for review.

IV. Regulatory Flexibility Act

The final rule applies only to the
Banks and the OF (which is a joint
office of the Banks), which do not come
within the meaning of small entities as
defined in the Regulatory Flexibility Act
(RFA). See 5 U.S.C. 601(6). Therefore, in
accordance with section 605(b) of the
RFA, 5 U.S.C. 605(b), FHFA certifies
that this final rule will not have
significant economic impact on a
substantial number of small entities.

List of Subjects
12 CFR Part 985

Federal home loan bank, Securities.
12 CFR Part 989

Accounting, Federal home loan banks,
Financial disclosure.
12 CFR Part 1273

Federal home loan banks, Securities.

12 CFR Part 1274

Accounting, Federal home loan banks,
Financial disclosure.
m Accordingly, for reasons stated in the
preamble, under the authority of 12
U.S.C. 4526(a), FHFA amends chapters

IX and XII of title 12 of the Code of
Federal Regulations as follows:

CHAPTER IX—FEDERAL HOUSING
FINANCE BOARD

Subchapter K—Office of Finance

PART 985—[REMOVED]
m 1. Remove 12 CFR part 985.

PART 989—[REMOVED]
m 2. Remove 12 CFR part 989.

CHAPTER XII—FEDERAL HOUSING
FINANCE AGENCY

Subchapter D—Federal Home Loan Banks

m 3. Add part 1273 to subchapter D to
read as follows:

PART 1273—OFFICE OF FINANCE

Sec.

1273.1
1273.2
1273.3
1273.4
1273.5

Definitions.

Authority of the OF.

Functions of the OF.

FHFA oversight.

Funding of the OF.

1273.6 Debt management duties of the OF.

1273.7 Structure of the OF board of
directors.

1273.8 General duties of the OF board of
directors.

1273.9 Audit Committee.

1273.10 Transition.

Appendix A to Part 1273—Exceptions to the
General Disclosure Standards

Authority: 12 U.S.C. 1431, 1440, 4511(b),
4513, 4514(a), 4526(a).

§1273.1 Definitions.

For purposes of this part:

Audit Committee means the OF
Independent Directors acting as the
committee established in accordance
with §1273.9 of this part.

Bank written in title case, means a
Federal Home Loan Bank established
under section 12 of the Bank Act (12
U.S.C. 1432).

Bank Act means the Federal Home
Loan Bank Act, as amended (12 U.S.C.
1421 through 1449).

Bank System means the Federal Home
Loan Bank System, consisting of the
twelve Banks and the Office of Finance.

Chair means the chairperson of the
board of directors of the Office of
Finance.

Chief Executive Officer or CEO means
the chief executive officer of the Office
of Finance.

Consolidated obligations means any
bond, debenture or note on which the
Banks are jointly and severally liable
and which was issued under section 11
of the Bank Act (12 U.S.C. 1431) and
any implementing regulations, whether
or not such instrument was originally
issued jointly by the Banks or by the
Federal Housing Finance Board on
behalf of the Banks.
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FHFA means the Federal Housing
Finance Agency.

Financing Corporation or FICO means
the Financing Corporation established
and supervised by FHFA under section
21 of the Bank Act (12 U.S.C. 1441).

Generally accepted accounting
principles or GAAP means accounting
principles generally accepted in the
United States.

Independent Director means a
member of the OF board of directors
who meets the qualifications set forth in
§1273.7(a)(2) of this part.

NRSRO means a credit rating
organization registered as a Nationally
Recognized Statistical Rating
Organization with the Securities and
Exchange Commission.

Office of Finance or OF means the
Office of Finance, a joint office of the
Banks established under this part 1273
and referenced in the Bank Act and the
Safety and Soundness Act.

Resolution Funding Corporation or
REFCORP means the Resolution
Funding Corporation established by
section 21B of the Bank Act (12 U.S.C.
1441b).

Safety and Soundness Act means the
Federal Housing Enterprises Financial
Safety and Soundness Act of 1992 (12
U.S.C. 4501 et seq.), as amended.

§1273.2 Authority of the OF.

(a) General. The OF shall enjoy such
incidental powers under section 12(a) of
the Bank Act (12 U.S.C. 1432(a)), as are
necessary, convenient and proper to
accomplish the efficient execution of its
duties and functions pursuant to this
part, including the authority to contract
with a Bank or Banks for the use of Bank
facilities or personnel in order to
perform its functions or duties.

(b) Agent. The OF, in the performance
of its duties, shall have the power to act
on behalf of the Banks in issuing
consolidated obligations and in paying
principal and interest due on the
consolidated obligations, or other
obligations of the Banks.

(c) Assessments. The OF shall have
authority to assess the Banks for the
funding of its operations in accordance
with § 1273.5 of this part.

§1273.3 Functions of the OF.

(a) Joint debt issuance. Subject to
parts 965 and 966 of this title, and this
part, the OF, as agent for the Banks,
shall offer, issue, and service (including
making timely payments on principal
and interest due) consolidated
obligations.

(b) Preparation of combined financial
reports. The OF shall prepare and issue
the combined annual and quarterly
financial reports for the Bank System in

accordance with the requirements of
§1273.6(b) and Appendix A of this part,
using consistent accounting policies and
procedures as provided in § 1273.9(b) of
this part.

(c) Fiscal agent. The OF shall function
as the fiscal agent of the Banks.

(d) Financing Corporation and
Resolution Funding Corporation. The
OF shall perform such duties and
responsibilities for FICO as may be
required under part 995 of this title, or
for REFCORP as may be required under
part 996 of this title or authorized by
FHFA pursuant to section 21B(c)(6)(B)
of the Bank Act (12 U.S.C.
1441b(c)(6)(B)).

§1273.4 FHFA oversight.

(a) Oversight and enforcement
actions. FHFA shall have such oversight
authority over the OF, the OF board of
directors, the officers, employees,
agents, attorneys, accountants, or other
OF staff as set forth in the Bank Act, the
Safety and Soundness Act, and FHFA
regulations issued thereunder.

(b) Examinations. Pursuant to section
20 of the Bank Act (12 U.S.C. 1440),
FHFA shall examine the OF, all funds
and accounts that may be established
pursuant to this part 1273, and the
operations and activities of the OF, as
provided for in the Bank Act, the Safety
and Soundness Act, or any regulations
promulgated pursuant thereto.

(c) Combined financial reports. FHFA
shall determine whether a combined
Bank System annual or quarterly
financial report complies with the
standards of this part.

§1273.5 Funding of the OF.

(a) Generally. The Banks are
responsible for jointly funding all the
expenses of the OF, including the costs
of indemnifying the members of the OF
board of directors, the Chief Executive
Officer, and other officers and
employees of the OF, as provided for in
this part.

(b) Funding policies.—(1) At the
direction of and pursuant to policies
and procedures adopted by the OF
board of directors, the Banks shall
periodically reimburse the OF in order
to maintain sufficient operating funds
under the budget approved by the OF
board of directors. The OF operating
funds shall be:

(i) Available for expenses of the OF
and the OF board of directors, according
to their approved budgets; and

(ii) Subject to withdrawal by check,
wire transfer or draft signed by the Chief
Executive Officer or other persons
designated by the OF board of directors.

(2) Each Bank’s respective pro rata
share of the reimbursement described in

paragraph (b)(1) of this section shall be
based on a reasonable formula approved
by the OF board of directors. Such
formula shall be subject to the review of
FHFA, and the OF board of directors
shall make any changes to the formula
as may be ordered by FHFA from time
to time.

(c) Alternative funding method. With
the prior approval of FHFA, the OF
board of directors may, by contract with
a Bank or Banks, choose to be
reimbursed through a fee structure, in
lieu of or in addition to assessment, for
services provided to the Bank or Banks.

(d) Prompt reimbursement. Each Bank
from time to time shall promptly
forward funds to the OF in an amount
representing its share of the
reimbursement described in paragraph
(b) of this section when directed to do
so by the Chief Executive Officer
pursuant to the procedures of the OF
board of directors.

(e) Indemnification expenses. All
expenses incident to indemnification of
the members of the OF board of
directors, the Chief Executive Officer,
and other officers and employees of the
OF shall be treated as an expense of the
OF to be reimbursed by the Banks under
the provisions of this part.

(f) Operating funds segregated. Any
funds received by the OF from the
Banks pursuant to this section for OF
operating expenses promptly shall be
deposited into one or more accounts
and shall not be commingled with any
proceeds from the sale of consolidated
obligations in any manner.

§1273.6 Debt management duties of the
OF.

(a) Issuing and servicing of
consolidated obligations. The OF, as
agent for the Banks, shall issue and
service (including making timely
payments on principal and interest due,
subject to §§ 966.8 and 966.9 of this
title) consolidated obligations pursuant
to and in accordance with the policies
and procedures established by the OF
board of directors under this part.

(b) Combined financial reports
requirements. The OF, under the
oversight of the Audit Committee, shall
prepare and distribute the combined
annual and quarterly financial reports
for the Bank System in accordance with
the following requirements:

(1) The scope, form, and content of
the disclosure generally shall be
consistent with the requirements of the
Securities and Exchange Commission
Regulations S—K and S-X (17 CFR parts
229 and 210).

(2) Information about each Bank shall
be presented as a segment of the Bank
System as if generally accepted
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accounting principles regarding
business segment disclosure applied to
the combined annual and quarterly
financial reports of the Bank System,
and shall be presented using consistent
accounting policies and procedures as
provided in § 1273.9(b) of this part.

(3) The standards set forth in
paragraphs (b)(1) and (b)(2) of this
section are subject to the exceptions set
forth in Appendix A to this part.

(4) The combined Bank System
annual financial reports shall be filed
with FHFA and distributed to each Bank
and Bank member within 90 days after
the end of the fiscal year. The combined
Bank System quarterly financial reports
shall be filed with FHFA and
distributed to each Bank and Bank
member within 45 days after the end of
the of the first three fiscal quarters of
each year.

(5) The Audit Committee shall ensure
that the combined Bank System annual
or quarterly financial reports comply
with the standards of this part.

(6) The OF and the OF board of
directors, including the Audit
Committee, shall comply promptly with
any directive of FHFA regarding the
preparation, filing, amendment, or
distribution of the combined Bank
System annual or quarterly financial
reports.

(7) Nothing in this section shall create
or be deemed to create any rights in any
third party.

(c) Capital markets data. The OF shall
provide capital markets information
concerning debt to the Banks.

(d) NRSROs. The OF shall manage the
relationships with NRSROs in
connection with their rating of
consolidated obligations.

(e) Research. The OF shall conduct
research reasonably related to the
issuance or servicing of consolidated
obligations.

(f) Monitor Banks’ credit exposure.
The OF shall timely monitor, and
compile relevant data on, each Bank’s
and the Bank System’s unsecured credit
exposure to individual counterparties.

§1273.7 Structure of the OF board of
directors.

(a) Membership. The OF board of
directors shall consist of seventeen part-
time members as follows:

(1) The twelve Bank presidents, ex
officio, provided that if the presidency
of any Bank becomes vacant, the person
designated by the Bank’s board of
directors to temporarily fulfill the duties
of president of that Bank shall serve on
the OF board of directors until the
presidency is filled permanently; and

(2) Five Independent Directors who—

(i) Each shall be a citizen of the
United States;

(ii) As a group, shall have substantial
experience in financial and accounting
matters; and

(iii) Shall not have any material
relationship with a Bank, or the OF
(directly or as a partner, shareholder or
officer of an organization), as
determined under criteria set forth in a
policy adopted by the OF board of
directors. At a minimum, such policy
shall provide that an Independent
Director may not:

(A) Be an officer, director, or
employee of any Bank or member of a
Bank, or have been an officer director or
employee of a Bank or member of a
Bank during the previous three years;

(B) Be an officer or employee of the
OF, or have been an officer or employee
of the OF during the previous three
years; or

(C) Be affiliated with any consolidated
obligations selling or dealer group under
contract with OF, or hold shares or any
other financial interest in any entity that
is part of a consolidated obligations
seller or dealer group in an amount
greater than the lesser of $250,000 or
0.01% of the market capitalization of
the seller or dealer group; or in an
amount that exceeds $1,000,000 for all
entities that are part of any consolidated
obligations seller dealer group,
combined. For purposes of this
paragraph (a)(2)(iii)(C), a holding
company of an entity that is part of a
consolidated obligations seller or dealer
group shall be deemed to be part of the
consolidated obligations selling or
dealer group if the assets of the holding
company’s subsidiaries that are part of
a consolidated obligation seller or dealer
group constitute 35% or more of the
consolidated assets of the holding
company.

(b) Terms.—(1) Except as provided in
paragraphs (b)(2) and (c)(1) of this
section, each Independent Director shall
serve for five-year terms (which shall be
staggered so that no more than one
Independent Director seat would be
scheduled to become vacant in any one
year), and shall be subject to removal or
suspension in accordance with
§1273.4(a) of this part. An Independent
Director may not serve more than two
full, consecutive terms, provided that
any partial term served by an
Independent Director pursuant to
paragraph (b)(2) of this section, or time
served by a private citizen member of
the OF Board pursuant to an
appointment made prior to the effective
date of this part, shall not count as a
term for purposes of this restriction.

(2) The OF board of directors shall fill
any vacancy among the Independent
Directors occurring prior to the
scheduled end of a term by majority

vote, subject to FHFA’s review of, and
non-objection to, the new Independent
Director. The OF board of directors shall
provide FHFA with the same biographic
and background information about the
new Independent Director required
under paragraph (d) of this section, and
FHFA shall have the same rights of non-
objection to the Independent Director
(and to appoint a different Independent
Director) as set forth in paragraph (d) of
this section. A person shall be elected
(or otherwise appointed by FHFA)
under this paragraph to serve only for
the remainder of the term associated
with the vacant directorship.

(c) Initial selection of Independent
Directors.—(1) As soon as practicable
after the effective date of this regulation,
FHFA shall fill the initial Independent
Director positions by appointment. The
Independent Directors shall be
appointed for such periods of time, not
to exceed five years, to assure the terms
are staggered in accordance with
paragraph (b)(1) of this section.

(2) The two Bank presidents and the
private citizen member who constituted
the OF board of directors immediately
prior to the effective date of this rule
shall, in consultation with the Banks,
agree on a slate of at least five persons
and nominate such persons for
consideration for appointment as
Independent Directors by FHFA under
this paragraph (c). The nominations
shall be submitted to FHFA on or before
June 17, 2010. FHFA may appoint
persons nominated under this paragraph
or other persons identified by it and
meeting the requirements of paragraph
(a)(2) of this section, or some
combination.

(d) Election of Independent Directors
after the initial terms. Once the terms of
the Independent Directors initially
appointed by FHFA expire or the
positions otherwise become vacant, the
Independent Directors subsequently
shall be elected by majority vote of the
OF board of directors, subject to FHFA’s
review of, and non-objection to, each
Independent Director. The OF board of
directors shall provide FHFA with
relevant biographic and background
information, including information
demonstrating that the new
Independent Director meets the
requirements of paragraph (a)(2) of this
section, at least 20 business days before
the person assumes any duties as a
member of the OF board of directors. If
the OF board of directors, in FHFA’s
judgment, fails to elect a suitably
qualified person, FHFA may appoint
some other person who meets the
requirements of paragraph (a)(2) of this
section. FHFA will provide notice of its
objection to a particular Independent
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Director prior to the date that such
Director is to assume duties as a
member of the OF board of directors.
Such notice shall indicate whether,
given FHFA'’s objection, FHFA intends
to fill the seat through appointment or

a new election should be held by the OF
board of directors.

(e) Initial Selection of Chair and Vice-
Chair. The first Chair and Vice-Chair of
the OF board of directors after the
effective date of this regulation shall be
appointed by FHFA. The Chair shall be
selected from among the Independent
Directors appointed under paragraph
(c)(1) of this section. The Vice-Chair
shall be selected from among all OF
board directors.

(f) Subsequent Election of Chair and
Vice-Chair. After the terms of the
persons selected under paragraph (e) of
this section expire or the positions
otherwise become vacant:

(1) Subsequent Chairs shall be elected
by majority vote of the OF board of
directors from among the Independent
Directors then serving on the OF board
of directors; and

(2) Subsequent Vice-Chairs shall be
elected by majority vote of the OF board
of directors from among all directors.

(3) The OF board of directors shall
promptly inform FHFA of the election
of a Chair or Vice-Chair. If FHFA objects
to any Chair or Vice-Chair elected by the
OF board of directors, FHFA shall
provide written notice of its objection
within 20 business days of the date that
FHFA first receives the notice of the
election of the Chair and or Vice-Chair,
and the OF board of directors must then
promptly elect a new Chair or Vice-
Chair, as appropriate.

(g) By-laws and Committees.—(1) The
OF board of directors shall adopt by-
laws governing the manner in which the
board conducts its affairs, which shall
be consistent with the requirements of
this part and other applicable laws and
regulations as administered by FHFA.
The by-laws of the board of directors
shall be subject to review and approval
by FHFA.

(2) In addition to the Audit
Committee required under § 1273.9 of
this part, the OF board of directors may
establish other committees, including an
Executive Committee. The duties and
powers of such committee, including
any powers delegated by the OF board
of directors, shall be specified in the by-
laws of the board of directors or the
charter of the committee.

(h) Compensation.—(1) The Bank
presidents shall not receive any
additional compensation or
reimbursement as a result of their
service as a director of the OF board.

(2) The OF shall pay reasonable
compensation and expenses to the
Independent Directors in accordance
with the requirements for payment of
compensation and expenses to Bank
directors as set forth in part 1261 of this
title.

(i) Corporate Governance and
Indemnification.—(1) General. The
corporate governance practices and
procedures of the OF, and practices and
procedures related to indemnification
(including advancement of expenses)
shall comply with applicable Federal
law rules and regulations.

(2) Election and designation of body
of law. To the extent not inconsistent
with paragraph (i)(1) of this section, the
OF shall elect to follow the corporate
governance and indemnification
practices and procedures set forth in
one of the following: (i) The law of the
jurisdiction in which the principal
office of the OF is located, as amended;
(ii) the Delaware General Corporation
Law (Del. Code Ann. Title 8, as
amended); or (iii) the Revised Model
Business Corporation Act, as amended.
The OF board of directors, as
constituted under this part, shall
designate in its by-laws the body of law
elected pursuant to this paragraph (i)(2)
within 90 calendar days from the date
that it holds the organizational meeting
required under § 1273.10(a) of this part.

(3) Indemnification. Subject to
paragraphs (i)(1) and (i)(2) of this
section, to the extent applicable, the OF
shall indemnify (and advance the
expenses of) its directors, officers and
employees under such terms and
conditions as are determined by the OF
board of directors. The OF shall be
authorized to maintain insurance for its
directors, the CEO, and any other officer
or employee of the OF. Nothing in this
paragraph shall affect any rights to
indemnification (including the
advancement of expenses) that a
director, the CEO, or any other officer or
employee of the OF had with respect to
any actions, omissions, transactions, or
facts occurring prior to the effective date
of this paragraph (i).

(j) Delegation. In addition to any
delegation to a committee allowed
under paragraph (g) of this section, the
OF board of directors may delegate any
of its authority or duties to any
employee of the OF in order to enable
OF to carry out its functions.

(k) Outside staff and consultants. In
carrying out its duties and
responsibilities, the OF board of
directors, or any committee thereof,
shall have authority to retain staff and
outside counsel, independent
accountants, or other outside
consultants at the expense of the OF.

§1273.8 General duties of the OF board of
directors.

(a) General. Each director shall have
the duty to:

(1) Carry out his or her duties as
director in good faith, in a manner such
director believes to be in the best
interests of the OF and the Bank System,
and with such care, including
reasonable inquiry, as an ordinarily
prudent person in a like position would
use under similar circumstances;

(2) Administer the affairs of the OF
fairly and impartially and without
discrimination in favor of or against any
Bank;

(3) At the time of appointment or
election, or within a reasonable time
thereafter, have a working familiarity
with basic finance and accounting
practices, including the ability to read
and understand the Banks’ combined
balance sheets and income statements
and the relevant financial statements of
the OF and to ask substantive questions
of management and the internal and
external auditors with regard to both the
combined financial statements of the
Bank System and the operations and
financial statements of the OF, as
appropriate; and

(4) Direct the operations of the OF in
conformity with the requirements set
forth in the Bank Act, Safety and
Soundness Act, and this chapter.

(b) Meetings and quorum. The OF
board of directors shall conduct its
business by majority vote of its members
at meetings convened in accordance
with its by-laws, and shall hold no
fewer than six in-person meetings
annually. Due notice shall be given to
FHFA by the Chair prior to each
meeting. A quorum, for purposes of
meetings of the OF board of directors,
shall require a majority of sitting board
members, which must include a
majority of sitting Independent
Directors.

(c) Duties regarding COs. The OF
board of directors shall oversee the
establishment of policies regarding COs
that shall:

(1) Govern the frequency and timing
of issuance, issue size, minimum
denomination, CO concessions,
underwriter qualifications, currency of
issuance, interest-rate change or
conversion features, call features,
principal indexing features, selection
and retention of outside counsel,
selection of clearing organizations, and
the selection and compensation of
underwriters for consolidated
obligations, which shall be in
accordance with the requirements and
limitations set forth in paragraph (c)(4)
of this section;
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(2) Prohibit the issuance of COs
intended to be privately placed with or
sold without the participation of an
underwriter to retail investors, or issued
with a concession structure designed to
facilitate the placement of the COs in
retail accounts, unless the OF has given
notice to the board of directors of each
Bank describing a policy permitting
such issuances, soliciting comments
from each Bank’s board of directors, and
considering the comments received
before adopting a policy permitting such
issuance activities;

(3) Require all broker-dealers or
underwriters under contract to the OF to
have and maintain adequate suitability
sales practices and policies, which shall
be acceptable to, and subject to review
by, the OF;

(4) Require that COs shall be issued
efficiently and at the lowest all-in
funding costs over time, consistent
with—

(i) Prudent risk-management
practices, prudential debt parameters,
short and long-term market conditions,
and the Banks’ role as GSEs;

(ii) Maintaining reliable access to the
short-term and long-term capital
markets; and

(iii) Positioning the issuance of debt
to take advantage of current and future
capital market opportunities.

(d) Other duties. The OF board of
directors shall:

(1) Set policies for management and
operation of the OF;

(2) Approve a strategic business plan
for the OF in accordance with the
provisions of § 917.5 of this title, as
appropriate;

(3) Review, adopt and monitor annual
operating and capital budgets of the OF
in accordance with the provisions of
§917.8 of this title, as appropriate;

(4) Select, employ, determine the
compensation for, and assign the duties
and functions of a Chief Executive
Officer of the OF who shall—

(i) Be head of the OF and direct the
implementation of the OF board of
directors’ policies;

(ii) Serve as a member of the
Directorate of the FICO, pursuant to
section 21(b)(1)(A) of the Bank Act (12
U.S.C. 1441(b)(1)(A)); and

(iii) Serve as a member of the
Directorate of the REFCORP, pursuant to
section 21B(c)(1)(A) of the Bank Act (12
U.S.C. 1441b(c)(1)(A)).

(5) Review and approve all contracts
of the OF, except for contracts for which
exclusive authority is provided to the
Audit Committee by paragraphs (b)(5)
and (b)(6) of §1273.9; and

(6) Assume any other responsibilities
that may from time to time be assigned
to it by FHFA.

(e) No rights created. Nothing in this
part shall create or be deemed to create
any rights in any third party.

§1273.9 Audit Committee.

(a) Composition. The Independent
Directors shall serve as the Audit
Committee. The Audit Committee shall
elect its chairperson from among its
members. The Chairperson of the OF
may also serve as chairperson of the
Audit Committee, if the Audit
Committee members so decide.

(b) Responsibilities—(1) The Audit
Committee shall be responsible for
overseeing the audit function of the OF
and the preparation and the accurate
and meaningful combination of
information submitted by the Banks in
the Bank System’s combined financial
reports.

(2) For purposes of the combined
financial reports, the Audit Committee
shall ensure that the Banks adopt
consistent accounting policies and
procedures to the extent necessary for
information submitted by the Banks to
the OF to be combined to create
accurate and meaningful combined
financial reports.

(3) The Audit Committee, in
consultation with FHFA, may establish
common accounting policies and
procedures for the information
submitted by the Banks to the OF for the
combined financial reports where the
Committee determines such information
provided by the several Banks is
inconsistent and that consistent policies
and procedures regarding that
information are necessary to create
accurate and meaningful combined
financial reports.

(4) To the extent possible the Audit
Committee shall operate consistent with
the requirements pertaining to audit
committee reports set forth in Item
407(d)(3) of Regulation S-K
promulgated by the Securities and
Exchange Commission.

(5) The Audit Committee shall
oversee internal audit activities,
including the selection, evaluation,
compensation and, where appropriate,
replacement of the internal auditor. The
internal auditor shall report directly to
the Audit Committee and
administratively to executive
management.

(6) The Audit Committee shall have
the exclusive authority to employ and
contract for the services of an
independent, external auditor for the
Banks’ annual and quarterly combined
financial statements and of an
independent, external auditor for OF.

(7) The Audit Committee shall direct
senior management to maintain the
reliability and integrity of the

accounting policies and financial
reporting of the OF.

(8) The Audit Committee shall review
the basis for the OF’s financial
statements and the external auditor’s
opinion rendered with respect to such
financial statements.

(9) The Audit Committee shall ensure
that senior management has established
and is maintaining an adequate internal
control system within the OF by:

(i) Reviewing the OF’s internal control
system and the resolution of identified
material weaknesses and reportable
conditions in the internal control
system, including the prevention or
detection of management override or
compromise of the internal control
system; and

(ii) Reviewing the programs and
policies of the OF designed to ensure
compliance with applicable laws,
regulations, and policies and monitoring
the results of these compliance efforts.

(10) The Audit Committee shall
review the policies and procedures
established by senior management to
assess and monitor implementation of
the OF strategic business plan and the
operating goals and objectives contained
therein.

(11) The Audit Committee shall
provide an independent, direct channel
of communication between the OF’s
board of directors and the internal and
external auditors.

(12) The Audit Committee shall
conduct or authorize investigations into
any matters within the Audit
Committee’s scope of responsibilities.

(13) The Audit Committee shall report
periodically its findings to the OF’s
board of directors.

(14) The Audit Committee shall
prepare written minutes of each Audit
Committee meeting.

(c) Charter—(1) The Audit Committee
shall adopt, and the OF board of
directors shall approve, a formal written
charter, consistent with the duties and
authority set forth in this section, that
specifies the scope of the Audit
Committee’s powers and
responsibilities. The Audit Committee
and the OF board of directors shall:

(i) Review, and assess the adequacy of
and, where appropriate, amend the
Audit Committee charter on an annual
basis; and

(ii) Re-adopt and re-approve,
respectively, the Audit Committee
charter not less often than every three
years.

(2) The charter of the Audit
Committee shall be subject to review
and approval by FHFA.

(d) No delegation. The Audit
Committee may not delegate the
responsibilities assigned to it under this
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section to any person, or to any other
committee or sub-committee of the OF
board of directors.

§1273.10 Transition.

(a) Within 45 calendar days of the
date on which FHFA first appoints an
Independent Director pursuant to
§1273.7(c) of this part, the OF board of
directors as structured under this part
shall hold an organizational meeting. At
the time of such meeting, the OF board
of directors and its Audit Committee
shall be deemed to be reconstituted in
accordance with this part, and, except
as set forth in paragraph (c) of this
section, shall thereafter operate in
accordance with this part. The date of
this organizational meeting shall be set
by the Independent Director that has
been appointed as Chairman of the OF
board of directors by FHFA pursuant to
§1273.7(e) of this part.

(b) Until the date of the organizational
meeting required by paragraph (a) of
this section, the board of directors of
OF, and audit committee thereof, as in
existence immediately prior to the
effective date of this rule, shall continue
to have power and authority to act as
the OF board of directors or audit
committee thereof, as applicable.
Further, the board members who served
as Chair and Vice-Chair of the OF board
immediately prior to the effective date
of this rule shall continue also to serve
in these capacities until the date of the
organizational meeting required under
paragraph (a).

(c) Further, the audit committee as in
existence immediately prior to the
effective date of this rule shall continue
to have responsibility and oversight
authority with regard to the preparation
and publication of the combined
financial report for any reporting period
that ends prior to July 1, 2010, unless
the board of directors established under
this part determines that the Audit
Committee as established under this
part should be given such
responsibility.

Appendix A to Part 1273—Exceptions
to the General Disclosure Standards

A. Related-party transactions. Item 404 of
Regulation S—-K, 17 CFR 229.404, requires the
disclosure of certain relationships and
related party transactions. In light of the
cooperative nature of the Bank System,
related-party transactions are to be expected,
and a disclosure of all related-party
transactions that meet the threshold would
not be meaningful. Instead, the combined
annual report will disclose the percent of
advances to members an officer of which
serves as a Bank director, and list the top ten
holders of advances in the Bank System and
the top five holders of advances by Bank,
with a further disclosure indicating which of

these members had an officer that served as
a Bank director. The combined financial
report will also disclose the top ten holders
of advances in the Bank System by holding
company, where the advances of all affiliates
within a holding company are aggregated.

B. Biographical information. The
biographical information required by Items
401 and 405 of Regulation S-K, 17 CFR
229.401 and 405, will be provided only for
members of the OF board of directors,
including the Bank presidents, the Chair and
Vice-Chair of the board of directors of each
Bank, and the Chief Executive Officer of OF.

C. Compensation. The information on
compensation required by Item 402 of
Regulation S—K, 17 CFR 229.402, will be
provided only for Bank presidents and the
CEO of the OF. Since stock in each Bank
trades at par, the OF will not include the
performance graph specified in Item 402(1) of
Regulation S-K, 17 CFR 229.402(1).

D. Submission of matters to a vote of
stockholders. No information will be
presented on matters submitted to
shareholders for a vote, as otherwise required
by Item 4 of the SEC’s form 10-K, 17 CFR
249.310. The only item shareholders vote
upon is the annual election of directors.

E. Exhibits. The exhibits required by Item
601 of Regulation S—K, 17 CFR 229.601, are
not applicable and will not be provided.

F. Per share information. The statement of
financial information required by Items 301
and 302 of Rule S—K, 17 CFR 229.301 and
302, is inapplicable because the shares of the
Banks are subscription capital that trades at
par, and the shares expand or contract with
changes in member assets or advance levels.

G. Beneficial ownership. Item 403 of Rule
S-K, 17 CFR 229.403, requires the disclosure
of security ownership of certain beneficial
owners and management. The combined
financial report will provide a listing of the
ten largest holders of capital stock in the
Bank System and a listing of the five largest
holders of capital stock by Bank. This listing
will also indicate which members had an
officer that served as a director of a Bank.
The combined financial report will also
disclose the top ten holders of Bank stock in
the Bank System by holding company, where
the Bank stock of all affiliates within a
holding company is aggregated.

W 4. Add part 1274 to subchapter D to
read as follows:

PART 1274—FINANCIAL STATEMENTS
OF THE BANKS

Sec.

1274.1 Definitions.

1274.2 Audit requirements.

1274.3 Requirements to provide financial
and other information to FHFA and the
OF.

Authority: 12 U.S.C. 1426, 1431, 4511(b),
4513, 4526(a).

§1274.1 Definitions.

For purposes of this part:

Audit means an examination of the
financial statements by an independent
accountant in accordance with generally
accepted auditing standards for the

purpose of expressing an opinion
thereon.

Audit report means a document in
which an independent accountant
indicates the scope the audit made and
sets forth an opinion regarding the
financial statement taken as a whole, or
an assertion to the effect that an overall
opinion cannot be expressed. When an
overall opinion cannot be expressed, the
reasons therefor shall be stated.

Bank written in title case, means a
Federal Home Loan Bank established
under section 12 of the Bank Act (12
U.S.C. 1432).

Bank System means the Federal Home
Loan Bank System, consisting of the
twelve Banks and the Office of Finance.

FHFA means the Federal Housing
Finance Agency.

Financing Corporation or FICO means
the Financing Corporation established
and supervised by FHFA under section
21 of the Bank Act (12 U.S.C. 1441).

Office of Finance or OF has the same
meaning as set forth in § 1273.1 of this
chapter.

§1274.2 Audit requirements.

(a) Each Bank, the OF, and the FICO
shall obtain annually an independent
external audit of and an audit report on
its individual financial statement.

(b) The OF audit committee shall
obtain an audit and an audit report on
the combined annual financial
statements for the Bank System.

(c) All audits must be conducted in
accordance with generally accepted
auditing standards and in accordance
with the most current government
auditing standards issued by the Office
of the Comptroller General of the United
States.

(d) An independent, external auditor
must meet at least twice each year with
the audit committee of each Bank, the
audit committee of OF, and the FICO
Directorate.

(e) FHFA examiners shall have
unrestricted access to all auditors” work
papers and to the auditors to address
substantive accounting issues that may
arise during the course of any audit.

§1274.3 Requirements to provide financial
and other information to FHFA and the OF.
In order to facilitate the preparation

by the OF of combined Bank System
annual and quarterly reports, each Bank
shall provide to the OF in such form
and within such timeframes as FHFA or
the OF shall specify, all financial and
other information and assistance that
the OF shall request for that purpose.
Nothing in this section shall contravene
or be deemed to circumscribe in any
manner the authority of FHFA to obtain
any information from any Bank related
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to the preparation or review of any
financial report.

Dated: April 26, 2010.
Edward J. DeMarco,
Acting Director, Federal Housing Finance
Agency.
[FR Doc. 2010-10075 Filed 4-30-10; 8:45 am]
BILLING CODE P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R06-OAR-2007-0993; FRL-9144-4]
Approval and Promulgation of

Implementation Plans; New Mexico;
Interstate Transport of Pollution

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Withdrawal of direct final rule.

SUMMARY: On April 8, 2010 (75 FR
17868), EPA published a direct final
rule approving New Mexico State
Implementation Plan (SIP) revisions that
addressed one element of the “good
neighbor” provisions of the Clean Air
Act (CAA) for the 1997 ozone standards
and the 1997 PM, s standards. The
direct final action was published
without prior proposal because EPA
anticipated no adverse comments. EPA
stated in the direct final rule that if EPA
received adverse comments by May 10,
2010, EPA would publish a timely
withdrawal in the Federal Register. EPA
subsequently received timely adverse
comments on the direct final rule.
Therefore, EPA is withdrawing the
direct final approval. EPA will address
the comments in a subsequent final
action based on the parallel proposal
also published on April 8, 2010 (75 FR
17894). As stated in the parallel
proposal, EPA will not institute a
second comment period on this action.
DATES: The direct final rule published
on April 8, 2010 (75 FR 17868), is
withdrawn as of May 3, 2010.

FOR FURTHER INFORMATION CONTACT:
Emad Shahin, Air Planning Section
(6PD-L), Environmental Protection
Agency, Region 6, 1445 Ross Avenue,
Suite 700, Dallas, Texas 75202—2733,
telephone 214-665-6717; fax number
214—-665—7263; e-mail address
shahin.emad@epa.gov.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Particulate matter, Reporting
and recordkeeping requirements,
Volatile organic compounds.

Dated: April 24, 2010.
Al Armendariz,
Regional Administrator, Region 6.
m Accordingly, the amendments to 40
CFR 52.1620 published in the Federal
Register on April 8, 2010 (75 FR 17868),
which were to become effective on June
7, 2010, are withdrawn.
[FR Doc. 2010-10233 Filed 4-30-10; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 82
[EPA-HQ-OAR-2009-0351; FRL-9144-5]
RIN 2060-AP62

Protection of Stratospheric Ozone: The

2010 Critical Use Exemption From the
Phaseout of Methyl Bromide

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This final rule authorizes uses
of methyl bromide that qualify for the
2010 critical use exemption and the
amount of methyl bromide that may be
produced, imported, or supplied from
existing pre-phaseout inventory for
those uses in 2010. EPA is taking action
under the authority of the Clean Air Act
to reflect a recent consensus decision
taken by the Parties to the Montreal
Protocol on Substances that Deplete the
Ozone Layer at the Twentieth Meeting
of the Parties.

DATES: This rule is effective on May 3,
2010.

ADDRESSES: EPA has established a
docket for this action identified under
EPA-HQ-OAR-2009-0351. All
documents in the docket are listed on
the http://www.regulations.gov site.
Although listed in the index, some
information is not publicly available,
e.g., GBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available only through http://
www.regulations.gov or in hard copy. To
obtain copies of materials in hard copy,
please call the EPA Docket Center at
(202) 564—1744 between the hours of
8:30 a.m.—4:30 p.m. E.S.T., Monday—
Friday, excluding legal holidays, to
schedule an appointment. The EPA
Docket Center’s Public Reading Room
address is EPA/DC, EPA West, Room
3334, 1301 Constitution Ave., NW.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Jeremy Arling by telephone at (202)
343-9055, or by e-mail at
arling.jeremy@epa.gov or by mail at U.S.
Environmental Protection Agency,
Stratospheric Protection Division,
Stratospheric Program Implementation
Branch (6205]), 1200 Pennsylvania
Avenue, NW., Washington, DC, 20460.
You may also visit the Ozone Depletion
Web site of EPA’s Stratospheric
Protection Division at http://
www.epa.gov/ozone/strathome.html for
further information about EPA’s
Stratospheric Ozone Protection
regulations, the science of ozone layer
depletion, and related topics.

SUPPLEMENTARY INFORMATION: This final
rule concerns Clean Air Act (CAA)
restrictions on the consumption,
production, and use of methyl bromide
(a Class I, Group VI controlled
substance) for critical uses during
calendar year 2010. Under the Clean Air
Act, methyl bromide consumption
(consumption is defined under the CAA
as production plus imports minus
exports) and production was phased out
on January 1, 2005, apart from allowable
exemptions, such as the critical use
exemption and the quarantine and
preshipment (QPS) exemption. With
this action, EPA is authorizing the uses
that qualify for the 2010 critical use
exemption as well as specific amounts
of methyl bromide that may be
produced, imported, or supplied from
pre-phaseout inventory for critical uses
in 2010.

Section 553(d) of the Administrative
Procedure Act (APA), 5 U.S.C. Chapter
5, generally provides that rules may not
take effect earlier than 30 days after they
are published in the Federal Register.
EPA is issuing this final rule under
section 307(d)(1) of the Clean Air Act,
which states: “The provisions of section
553 through 557 * * * of Title 5 shall
not, except as expressly provided in this
section, apply to actions to which this
subsection applies.” Thus, section
553(d) of the APA does not apply to this
rule. EPA is nevertheless acting
consistently with the policies
underlying APA section 553(d) in
making this rule effective on May 3,
2010. APA section 553(d) provides an
exception for any action that grants or
recognizes an exemption or relieves a
restriction. This final rule grants an
exemption from the phaseout of methyl
bromide.
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1. General Information

Regulated Entities

Entities potentially regulated by this
action are those associated with the
production, import, export, sale,
application, and use of methyl bromide
covered by an approved critical use
exemption. Potentially regulated
categories and entities include
producers, importers, and exporters of
methyl bromide; applicators and
distributors of methyl bromide; users of
methyl bromide, e.g., farmers of
vegetable crops, fruits, and nursery
stock; and owners of stored food
commodities and structures such as
grain mills and processors.

This list is not intended to be
exhaustive, but rather to provide a guide
for readers regarding entities likely to be
regulated by this action. To determine

whether your facility, company,
business, or organization could be
regulated by this action, you should
carefully examine the regulations
promulgated at 40 CFR part 82, subpart
A. If you have questions regarding the
applicability of this action to a
particular entity, consult the person
listed in the preceding section.

IT. What is methyl bromide?

Methyl bromide is an odorless,
colorless, toxic gas which is used as a
broad-spectrum pesticide and is
controlled under the CAA as a class I
ozone-depleting substance (ODS).
Methyl bromide is used in the U.S. and
throughout the world as a fumigant to
control a variety of pests such as insects,
weeds, rodents, pathogens, and
nematodes. Information on methyl
bromide can be found at http://
www.epa.gov/ozone/mbr.

Methyl bromide is also regulated by
EPA under the Federal Insecticide,
Fungicide, and Rodenticide Act (FIFRA)
and other statutes and regulatory
authority, as well as by States under
their own statutes and regulatory
authority. Under FIFRA, methyl
bromide is a restricted use pesticide.
Restricted use pesticides are subject to
Federal and State requirements
governing their sale, distribution, and
use. Nothing in this rule implementing
the Clean Air Act is intended to
derogate from provisions in any other
Federal, State, or local laws or
regulations governing actions including,
but not limited to, the sale, distribution,
transfer, and use of methyl bromide.
Entities affected by provisions of this
rule must continue to comply with
FIFRA and other pertinent statutory and
regulatory requirements for pesticides
(including, but not limited to,
requirements pertaining to restricted use
pesticides) when importing, exporting,
acquiring, selling, distributing,
transferring, or using methyl bromide
for critical uses. The regulations in this
action are intended only to implement
the CAA restrictions on the production,
consumption, and use of methyl
bromide for critical uses exempted from
the phaseout of methyl bromide.

ITI. What is the background to the
phaseout regulations for ozone-
depleting substances?

The regulatory requirements of the
stratospheric ozone protection program
that limit production and consumption
of ozone-depleting substances are in 40
CFR part 82, subpart A. The regulatory
program was originally published in the
Federal Register on August 12, 1988 (53
FR 30566), in response to the 1987
signing and subsequent ratification of

the Montreal Protocol on Substances
that Deplete the Ozone Layer (Montreal
Protocol). The Montreal Protocol is the
international agreement aimed at
reducing and eliminating the
production and consumption of
stratospheric ozone-depleting
substances. The U.S. was one of the
original signatories to the 1987 Montreal
Protocol and the U.S. ratified the
Protocol on April 12, 1988. Congress
then enacted, and President George
H.W. Bush signed into law, the Clean
Air Act Amendments of 1990 (CAAA of
1990) which included Title VI on
Stratospheric Ozone Protection, codified
as 42 U.S.C. Chapter 85, Subchapter VI,
to ensure that the United States could
satisfy its obligations under the
Protocol. EPA issued regulations to
implement this legislation and has since
amended the regulations as needed.
Methyl bromide was added to the
Protocol as an ozone-depleting
substance in 1992 through the
Copenhagen Amendment to the
Protocol. The Parties to the Montreal
Protocol (Parties) agreed that each
industrialized country’s level of methyl
bromide production and consumption
in 1991 should be the baseline for
establishing a freeze in the level of
methyl bromide production and
consumption for industrialized
countries. EPA published a final rule in
the Federal Register on December 10,
1993 (58 FR 65018), listing methyl
bromide as a Class I, Group VI
controlled substance, freezing U.S.
production and consumption at this
1991 baseline level of 25,528,270
kilograms, and setting forth the
percentage of baseline allowances for
methyl bromide granted to companies in
each control period (each calendar year)
until 2001, when the complete phaseout
would occur. This phaseout date was
established in response to a petition
filed in 1991 under Sections 602(c)(3)
and 606(b) of the CAAA of 1990,
requesting that EPA list methyl bromide
as a Class I substance and phase out its
production and consumption. This date
was consistent with Section 602(d) of
the CAAA of 1990, which for newly
listed Class I ozone-depleting
substances provides that “no extension
[of the phaseout schedule in section
604] under this subsection may extend
the date for termination of production of
any class I substance to a date more than
7 years after January 1 of the year after
the year in which the substance is
added to the list of class I substances.”
At the Seventh Meeting of the Parties
(MOP) in 1995, the Parties made
adjustments to the methyl bromide
control measures and agreed to
reduction steps and a 2010 phaseout
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date for industrialized countries with
exemptions permitted for critical uses.
At that time, the U.S. continued to have
a 2001 phaseout date in accordance
with Section 602(d) of the CAAA of
1990. At the Ninth MOP in 1997, the
Parties agreed to further adjustments to
the phaseout schedule for methyl
bromide in industrialized countries,
with reduction steps leading to a 2005
phaseout.

IV. What is the legal authority for
exempting the production and import of
methyl bromide for critical uses
authorized by the parties to the
Montreal Protocol?

In October 1998, the U.S. Congress
amended the CAA to prohibit the
termination of production of methyl
bromide prior to January 1, 2005, to
require EPA to bring the U.S. phaseout
of methyl bromide in line with the
schedule specified under the Protocol,
and to authorize EPA to provide certain
exemptions. These amendments were
contained in Section 764 of the 1999
Omnibus Consolidated and Emergency
Supplemental Appropriations Act (Pub.
L. 105-277, October 21, 1998) and were
codified in section 604 of the CAA, 42
U.S.C. 7671c. The amendment that
specifically addresses the critical use
exemption appears at section 604(d)(6),
42 U.S.C. 7671c(d)(6). EPA revised the
phaseout schedule for methyl bromide
production and consumption in a direct
final rulemaking on November 28, 2000
(65 FR 70795), which allowed for the
phased reduction in methyl bromide
consumption specified under the
Protocol and extended the phaseout to
2005. EPA again amended the
regulations to allow for an exemption
for quarantine and preshipment (QPS)
purposes on July 19, 2001 (66 FR
37751), with an interim final rule and
with a final rule on January 2, 2003 (68
FR 238).

On December 23, 2004 (69 FR 76982),
EPA published a final rule (the
“Framework Rule”) that established the
framework for the critical use
exemption; set forth a list of approved
critical uses for 2005; and specified the
amount of methyl bromide that could be
supplied in 2005 from stocks and new
production or import to meet the needs
of approved critical uses. EPA
subsequently published rules applying
the critical use exemption framework to
the 2006, 2007, 2008, and 2009 control
periods. Under authority of section
604(d)(6) of the CAA, this action
specifies the uses that will qualify as
approved critical uses in 2010 and the
amount of methyl bromide that may be
produced, imported, or supplied from
inventory to satisfy those uses.

This action reflects Decision XX/5,
taken at the Twentieth Meeting of the
Parties in November 2008 and Decision
XXI/11, taken at the Twenty First
Meeting of the Parties in November
2009. In accordance with Article 2H(5),
the Parties have issued several
Decisions pertaining to the critical use
exemption. These include Decisions IX/
6 and Ex. 1/4, which set forth criteria for
review of proposed critical uses. The
status of Decisions is addressed in
NRDCv. EPA, (464 F.3d 1, DC Cir. 2006)
and in EPA’s “Supplemental Brief for
the Respondent,” filed in NRDC v. EPA
and available in the docket for this
action. In this rule, EPA is honoring
commitments made by the United States
in the Montreal Protocol context.

V. What is the critical use exemption
process?

A. Background of the Process

The critical use exemption is
designed to permit the production and
import of methyl bromide for uses that
do not have technically and
economically feasible alternatives and
for which the lack of methyl bromide
would result in significant market
disruption (40 CFR 82.3). The criteria
for the exemption initially appeared in
Decision IX/6. In that Decision, the
Parties agreed that “a use of methyl
bromide should qualify as ‘critical’ only
if the nominating Party determines that:
(i) The specific use is critical because
the lack of availability of methyl
bromide for that use would result in a
significant market disruption; and (ii)
there are no technically and
economically feasible alternatives or
substitutes available to the user that are
acceptable from the standpoint of
environment and public health and are
suitable to the crops and circumstances
of the nomination.” These criteria are
reflected in EPA’s definition of “critical
use” at 40 CFR 82.3.

In response to EPA’s request for
critical use exemption applications
published in the Federal Register on
April 17, 2007 (72 FR 19197), applicants
provided data on the technical and
economic feasibility of using
alternatives to methyl bromide.
Applicants also submitted data on their
use of methyl bromide, research
programs into the use of alternatives to
methyl bromide, and efforts to minimize
use and emissions of methyl bromide.

EPA’s Office of Pesticide Programs
reviewed the data submitted by
applicants, as well as data from
governmental and academic sources, to
establish whether there are technically
and economically feasible alternatives
available for a particular use of methyl

bromide, and whether there would be a
significant market disruption if no
exemption were available. In addition,
EPA reviewed other parameters of the
exemption applications such as dosage
and emissions minimization techniques
and applicants’ research or transition
plans. This assessment process
culminated in the development of a
document referred to as the critical use
nomination (CUN). The U.S.
Department of State has submitted a
CUN annually to the United Nations
Environment Programme (UNEP) Ozone
Secretariat. The Methyl Bromide
Technical Options Committee (MBTOC)
and the Technology and Economic
Assessment Panel (TEAP), which are
independent advisory bodies to Parties
to the Montreal Protocol, reviewed the
CUNs of the Parties and made
recommendations to the Parties on the
nominations. The Parties then took
Decisions to authorize critical use
exemptions for particular Parties,
including how much methyl bromide
may be supplied for the exempted
critical uses. As required in section
604(d)(6) of the CAA, for each
exemption period, EPA consulted with
the United States Department of
Agriculture (USDA) and other
departments and institutions of the
Federal government that have regulatory
authority related to methyl bromide,
and provided an opportunity for public
comment on the amounts of methyl
bromide that the Agency has
determined to be necessary for critical
uses and the uses that the Agency has
determined meet the criteria of the
critical use exemption.

More on the domestic review process
and methodology employed by the
Office of Pesticide Programs is available
in a detailed memorandum titled
“Development of 2003 Nomination for a
Critical Use Exemption for Methyl
Bromide for the United States of
America,” contained in the docket for
this rulemaking. While the particulars of
the data continue to evolve and
administrative matters are further
streamlined, the technical review itself
remains rigorous with careful
consideration of new technical and
economic conditions.

On January 24, 2008, the U.S.
Government (USG) submitted the sixth
Nomination for a Critical Use
Exemption for Methyl Bromide for the
United States of America to the Ozone
Secretariat of the UNEP. This
nomination contained the request for
2010 critical uses. In February 2008,
MBTOC sent questions to the USG
concerning technical and economic
issues in the 2010 nomination. The USG
transmitted responses to MBTOC on
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April 10, 2008. The USG provided
additional written responses on April
16, 2009, to questions asked at
MBTOC’s meeting in Tel Aviv. These
documents, together with reports by the
advisory bodies noted above, are in the
public docket for this rulemaking. The
determination in this final rule reflects
the analysis contained in those
documents.

B. How does this rule relate to previous
critical use exemption rules?

The December 23, 2004, Framework
Rule (69 FR 76982) established the
framework for the critical use
exemption program in the U.S.,
including definitions, prohibitions,
trading provisions, and recordkeeping
and reporting obligations. The preamble
to the Framework Rule included EPA’s
determinations on key issues for the
critical use exemption program.

Since publishing the Framework Rule,
EPA has annually promulgated
regulations to exempt from the phaseout
of methyl bromide specific quantities of
production and import for each control
period (each calendar year), to
determine the amounts that may be
supplied from pre-phaseout inventory,
and to indicate which uses meet the
criteria for the exemption program for
that year. See 71 FR 5985 (calendar year
2006), 71 FR 75386 (calendar year
2007), 72 FR 74118 (calendar year
2008), and 74 FR 19878 (calendar year
2009).

Today’s action authorizes specific
critical uses for 2010 and the amounts
of Critical Use Allowances (CUAs) and
Critical Stock Allowances (CSAs)
allocated for those uses. A CUA is the
privilege granted through 40 CFR part
82 to produce or import 1 kg of methyl
bromide for an approved critical use
during the specified control period.
These allowances expire at the end of
the control period and, as explained in
the Framework Rule, are not bankable
from one year to the next. A CSA is the
right granted through 40 CFR part 82 to
sell 1 kg of methyl bromide from
inventory produced or imported prior to
the January 1, 2005, phaseout date for
an approved critical use during the
specified control period.

The critical uses authorized in this
rule are the uses included in the USG’s
sixth CUN and authorized by the Parties
in Decision XX/5 as well as the
supplemental authorization in Decision
XXI/11. EPA is utilizing the existing
regulatory framework for critical uses.
This framework is discussed in Section
V.D.1 of the preamble. EPA proposed
and took comment on a modification to
the existing framework to ensure that
the level of new production and import

does not increase from one year to the
next. EPA is not finalizing that
modification to the existing framework
in today’s action because the end-of-
year reported data shows that it would
be unnecessary. This is discussed in
more detail in Section V.D.3 of the
preamble. EPA may consider that
modification in future CUE
rulemakings.

C. Critical uses

In Decision XX/5, taken in November
2008, the Parties to the Protocol agreed
“to permit, for the agreed critical use
categories for 2010 set forth in table C
of the annex to the present decision for
each Party, subject to the conditions set
forth in the present decision and
decision Ex.I/4 to the extent that those
conditions are applicable, the levels of
production and consumption for 2010
set forth in table D of the annex to the
present decision which are necessary to
satisfy critical uses * * *”

The following uses are those set forth
in table C of the annex to Decision XX/
5 for the United States:

¢ Commodities.

o NPMA food processing structures
(cocoa beans removed).1

o Mills and processors.

Dried cured pork.
Cucurbits.
Eggplant—field.

Forest nursery seedlings.
Nursery stock—fruit, nut, flower.
Orchard replant.
Ornamentals.
Peppers—field.
Strawberries—field.
Strawberry runners.
Tomatoes—field.

e Sweet potato slips.

The agreed U.S. critical use levels for
2010 total 3,235,474 kilograms (kg),
which is equivalent to 12.7% of the U.S.
1991 methyl bromide consumption
baseline of 25,528,270 kg. The
maximum amount of allowable new
production and import for U.S. critical
uses is 2,765,474 kg. This is a
combination of the level in Table D of
Decision XX/5, which is 2,763,456 kg,
and the level in Table B of Decision
XXI/11, which is 2,018 kg. Similarly,
the maximum amount for use on critical
uses is 2,765,474 kg. This is equal to the
level in Table C of Decision XX/5,
which is 2,763,456 kg (10.8% of
baseline), as well as an additional 2,018
kg authorized for 2010 in Table A of
Decision XXI/11 for southeast
strawberry nurseries. Both Decisions
noted that these amounts were to
account for available stocks.

1NPMA, National Pest Management Association,
includes both food processing structures and
processed foods.

EPA is allocating a total critical use
exemption in 2010 of 2,983,883 kg
(11.7% of baseline). This total amount is
comprised of new production or import
of methyl bromide for critical uses at up
to 1,955,775 kg (7.7% of baseline), and
pre-phaseout inventory (i.e., stocks) for
critical uses of up to 1,028,108 kg (4.0%
of baseline). These values differ from
the proposed rule for three reasons.
First, the rate of inventory drawdown
was less than EPA estimated, thus there
are “available stocks” for 2010. Second,
EPA has updated the total U.S.
authorization, which is the starting
point for the “available stocks”
calculation, to include the 2,018 kg
authorized in November 2010 in
Decision XXI/11. Further information
regarding this supplemental
authorization appears in the Notice of
Proposed Rulemaking (74 FR 61084).
Third, following prior practice, EPA is
subtracting the carryover amount from
the authorized production amount. EPA
has adjusted the carryover to reflect late
sales reports.

This final rule modifies 40 CFR part
82, subpart A, appendix L to reflect the
agreed critical use categories identified
in Decision XX/5 and Decision XXI/11
for the 2010 control period.
Additionally, the Agency is amending
the table of critical uses based, in part,
on the technical analysis contained in
the 2010 U.S. nomination that assesses
data submitted by applicants to the CUE
program as well as public and
proprietary data on the use of methyl
bromide and its alternatives. EPA
sought comment on the technical
analysis contained in the U.S.
nomination (available for public review
in the docket to this rulemaking), as
well as information regarding changes to
the registration or use of alternatives
that have transpired after the 2010 U.S.
nomination was submitted. Such
information has the potential to alter the
technical or economic feasibility of an
alternative and could thus cause EPA to
modify the analysis that underpins
EPA’s determination as to which uses
and what amounts of methyl bromide
qualify for the CUE. EPA received
comments with regard to sulfuryl
fluoride and iodomethane. These
comments did not provide any new data
justifying changes to EPA’s analysis.
These comments are discussed in
Section V.D.5 “Alternatives” of the
preamble below. EPA recognizes that as
the market for alternatives evolves, the
thresholds for what constitutes
“significant market disruption” or
“technical and economic feasibility”
change. For example, the adoption of
methyl iodide in the southeast U.S
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could transform the circumstances
under which these analyses occur.
Based on the information described

the limiting critical conditions

above, EPA is determining that the uses
in Table I: Approved Critical Uses, with

specified, qualify to obtain and use
critical use methyl bromide in 2010:

TABLE [—APPROVED CRITICAL USES

Approved critical uses

Approved critical user and location of use

Limiting critical conditions that exist, or that the ap-
proved critical user reasonably expects could arise
without
methyl bromide fumigation

Column A Column B Column C
PRE-PLANT USES
Cucurbits ...cceevviieiieeeeen (a) Growers in Delaware, Maryland, and Michigan ........ Moderate to severe soilborne disease infestation
(b) Growers in Georgia and Southeastern U.S. limited | Moderate to severe yellow or purple nutsedge infesta-
to growing locations in Alabama, Arkansas, Ken- tion.
tucky, Louisiana, North Carolina, South Carolina, | Moderate to severe soilborne disease infestation.
Tennessee, and Virginia. Moderate to severe root knot nematode infestation.
Eggplant .......ccceciiiiniiien, (a) Florida growers ..........ccccorviriieniiieiee e Moderate to severe yellow or purple nutsedge infesta-

(b) Georgia growers

(c) Michigan growers ..........cceceeieeiieenee e

tion.

Moderate to severe soilborne disease infestation.
Restrictions on alternatives due to karst topographical
features and soils not supporting seepage irrigation.
Moderate to severe yellow or purple nutsedge infesta-

tion.
Moderate to severe nematode infestation.
Moderate to severe pythium collar, crown and root rot.
Moderate to severe southern blight infestation.
Restrictions on alternatives due to karst topographical
features.
Moderate to severe soilborne disease infestation.

Forest Nursery Seedlings ....

(a) Growers in Alabama, Arkansas, Georgia, Louisiana,
Mississippi, North Carolina, Oklahoma, South Caro-
lina, Tennessee, Texas, and Virginia.

(b) International Paper and its subsidiaries limited to
growing locations in Alabama, Arkansas, Georgia,
South Carolina, and Texas.

(c) Government-owned seedling nurseries in lllinois, In-
diana, Kentucky, Maryland, Missouri, New Jersey,
Ohio, Pennsylvania, West Virginia, and Wisconsin.

(d) Weyerhaeuser Company and its subsidiaries limited
to growing locations in Alabama, Arkansas, North
Carolina, and South Carolina.

(e) Weyerhaeuser Company and its subsidiaries limited
to growing locations in Oregon and Washington.
(f) Michigan growers

Moderate to severe yellow or purple nutsedge infesta-
tion.

Moderate to severe soilborne disease infestation.

Moderate to severe nematode infestation.

Moderate to severe yellow or purple nutsedge infesta-
tion.

Moderate to severe soilborne disease infestation.

Moderate to severe weed infestation including purple
and yellow nutsedge infestation.

Moderate to severe Canada thistle infestation.

Moderate to severe nematode infestation.

Moderate to severe soilborne disease infestation.

Moderate to severe yellow or purple nutsedge infesta-
tion.

Moderate to severe soilborne disease infestation.

Moderate to severe nematode or worm infestation.

Moderate to severe yellow nutsedge infestation.

Moderate to severe soilborne disease infestation.

Moderate to severe soilborne disease infestation.

Moderate to severe Canada thistle infestation.

Moderate to severe nutsedge infestation.

Moderate to severe nematode infestation.

Orchard Nursery Seedlings

(a) Members of the Western Raspberry Nursery Con-
sortium limited to growing locations in Washington,
and members of the California Association of Nursery
and Garden Centers representing Deciduous Tree
Fruit Growers.

(b) California rose nurseries

Moderate to severe nematode infestation.
Medium to heavy clay soils.
Local township limits prohibiting 1,3-dichloropropene.

Moderate to severe nematode infestation.
Local township limits prohibiting 1,3-dichloropropene.

Orchard Replant .........ccc.....

(a) California stone fruit, table and raisin grape, wine
grape, walnut, and almond growers.

Moderate to severe nematode infestation.

Moderate to severe soilborne disease infestation.

Replanted orchard soils to prevent orchard replant dis-
ease.

Medium to heavy soils.

Local township limits prohibiting 1,3-dichloropropene.

Ornamentals ........cccccceeeeennne

(a) California growers ..........ccoceeveeecieeneeiceesee e

Moderate to severe soilborne disease infestation.
Moderate to severe nematode infestation.
Local township limits prohibiting 1,3-dichloropropene.
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TABLE I—APPROVED CRITICAL USES—Continued

Approved critical uses

Column A

Approved critical user and location of use

Column B

Limiting critical conditions that exist, or that the ap-
proved critical user reasonably expects could arise
without
methyl bromide fumigation

Column C

(b) Florida growers

(c) Michigan herbaceous perennial growers ...................

(d) New York growers

Moderate to severe weed infestation.

Moderate to severe soilborne disease infestation.

Moderate to severe nematode infestation.

Restrictions on alternatives due to karst topographical
features and soils not supporting seepage irrigation.

Moderate to severe nematode infestation.

Moderate to severe soilborne disease infestation.

Moderate to severe yellow nutsedge and other weed in-
festation.

Moderate to severe soilborne disease infestation.

Moderate to severe nematode infestation.

Peppers ....ccoveviieeiiieeeees

(a) Alabama, Arkansas, Kentucky, Louisiana, North
Carolina, South Carolina, Tennessee, and Virginia
growers.

(b) Florida growers

(c) Georgia growers

(d) Michigan growers

Moderate to severe yellow or purple nutsedge infesta-
tion.

Moderate to severe nematode infestation.

Moderate to severe pythium root, collar, crown and root
rots.

Moderate to severe yellow or purple nutsedge infesta-
tion.

Moderate to severe soilborne disease infestation.

Moderate to severe nematode infestation.
Restrictions on alternatives due to karst topographical
features and soils not supporting seepage irrigation.
Moderate to severe yellow or purple nutsedge infesta-
tion.

Moderate to severe nematode infestation, or moderate
to severe pythium root and collar rots.

Moderate to severe southern blight infestation, crown or
root rot.

Restrictions on alternatives due to karst topographical
features.

Moderate to severe soilborne disease infestation.

Strawberry Fruit

(a) California growers ..........ccoceereeriieenee e

(b) Florida growers

(c) Alabama, Arkansas, Georgia, lllinois, Kentucky,
Louisiana, Maryland, Mississippi, Missouri, New Jer-
sey, North Carolina, Ohio, South Carolina, Ten-
nessee, and Virginia growers.

Moderate to severe black root rot or crown rot.

Moderate to severe yellow or purple nutsedge infesta-
tion.

Moderate to severe nematode infestation.

Local township limits prohibiting 1,3-dichloropropene.

Time to transition to an alternative.

Moderate to severe yellow or purple nutsedge infesta-
tion.

Moderate to severe nematode infestation.

Moderate to severe soilborne disease infestation.

Carolina geranium or cut-leaf evening primrose infesta-
tion.

Restrictions on alternatives due to karst topographical
features and soils not supporting seepage irrigation.
Moderate to severe yellow or purple nutsedge infesta-

tion.
Moderate to severe nematode infestation.
Moderate to severe black root and crown rot.

Strawberry Nurseries

(a) California growers ..........ccocoeeveeecieeneeicieesee e

(b) North Carolina and Tennessee growers

Moderate to severe soilborne disease infestation.

Moderate to severe yellow or purple nutsedge infesta-
tion.

Moderate to severe nematode infestation.

Moderate to severe black root rot.

Moderate to severe root-knot nematode infestation.

Moderate to severe yellow and purple nutsedge infesta-
tion.

Sweet Potato Slips ...............

(a) California growers ..........ccoceeveerieenee e

Local township limits prohibiting 1,3-dichloropropene.

Tomatoes

(a) Michigan growers

Moderate to severe soilborne disease infestation.
Moderate to severe fungal pathogen infestation.
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TABLE I—APPROVED CRITICAL USES—Continued

Approved critical uses

Column A

Approved critical user and location of use

Column B

Limiting critical conditions that exist, or that the ap-
proved critical user reasonably expects could arise
without
methyl bromide fumigation

Column C

(b) Alabama, Arkansas, Florida, Georgia, Kentucky,
Louisiana, Mississippi, North Carolina, South Caro-
lina, Tennessee, and Virginia growers.

(c) Maryland growers

Moderate to severe yellow or purple nutsedge infesta-
tion.

Moderate to severe soilborne disease infestation.

Moderate to severe nematode infestation.

Restrictions on alternatives due to karst topographical
features and, in Florida, soils not supporting seepage
irrigation.

Moderate to severe fungal pathogen infestation.

POST-HARVEST USES

Food Processing

(a) Rice millers in the U.S. who are members of the
USA Rice Millers Association.

(b) Pet food manufacturing facilities in the U.S. who are
members of the Pet Food Institute.

(c) Members of the North American Millers’ Association
in the U.S..

(d) Members of the National Pest Management Asso-
ciation treating processed food, cheese, herbs and
spices, and spaces and equipment in associated
processing and storage facilities..

Moderate to severe beetle, weevil, or moth infestation.

Presence of sensitive electronic equipment subject to
corrosion.

Time to transition to an alternative.

Moderate to severe beetle, moth, or cockroach infesta-
tion.

Presence of sensitive electronic equipment subject to
corrosion.

Time to transition to an alternative.

Moderate to severe beetle infestation.

Presence of sensitive electronic equipment subject to
corrosion.

Time to transition to an alternative.

Moderate to severe beetle or moth infestation.

Presence of sensitive electronic equipment subject to
corrosion.

Time to transition to an alternative.

Commodities

(a) California entities storing walnuts, beans, dried
plums, figs, raisins, and dates (in Riverside county
only) in California.

Rapid fumigation required to meet a critical market win-
dow, such as during the holiday season.

Dry Cured Pork Products

(a) Members of the National Country Ham Association
and the Association of Meat Processors, Nahunta
Pork Center (North Carolina), and Gwaltney and
Smithfield Inc..

Red legged ham beetle infestation.
Cheese/ham skipper infestation.
Dermested beetle infestation.

Ham mite infestation.

The critical uses and limiting critical
conditions in Table I are modified from
the 2009 CUE as follows. First, EPA is
adding ornamental growers in New York
that are subject to moderate to severe
soilborne disease or nematode
infestations. This reflects a new
application submitted for the
production of Anemone coronaria in
greenhouses and approved as part of the
U.S. nomination of ornamentals.
Greenhouse-grown anemones in New
York are facing a similar situation to
other crops in this sector. EPA
anticipates the usage of methyl bromide
will be very limited, and has nominated
only 272 kg for this use. Second, EPA
is removing cucurbit growers and
pepper growers in Mississippi. These
two uses were not part of the CUN and
therefore the Parties have not authorized
them as critical uses for 2010. Third,
EPA is removing bakeries, as they have
also transitioned to methyl bromide
alternatives and thus did not submit an

condition for commodities. This
limiting critical condition was

(MRLs) for sulfuryl fluoride. All

MRLs. Therefore, EPA no longer

uses and their limiting critical

application for the 2010 control period.
Fourth, EPA is removing “export to
countries which do not allow the use of
sulfuryl fluoride” as a limiting critical

established for the first time in the 2009
CUE rule as a few countries that import
commodities treated with sulfuryl
fluoride were still in the process of
establishing maximum residue levels

countries to which the U.S. exports such
commodities have now established

believes this to be a limiting critical
condition. EPA sought comment on
these proposed changes to the critical

conditions. EPA received general
support from two commenters to adjust
the critical uses and limiting critical
conditions in the manner described
above. EPA also received one comment
questioning some of the limiting critical

conditions in Table I. This commenter
has raised the same questions in past
CUE rulemakings and EPA has
responded to them in past rulemakings.
EPA provides a copy of those responses
in this rule’s response to comments.
EPA also proposed to remove North
Carolina and Tennessee strawberry
nursery growers because the Parties had
not authorized that use at the date of the
Proposed Rule. Although the U.S.
nominated this use for 2010, MBTOC
did not recommend this use when it
recommended the other critical uses for
2010. Iodomethane is registered for use
on strawberry nurseries in these States
and the MBTOC initially concluded that
this substitute is a technologically and
economically feasible methyl bromide
alternative suitable to these crops and
circumstances. In September 2009,
MBTOC received the USG’s
supplemental request and agreed that
time is required to conduct commercial
scale up of iodomethane in this sector.
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MBTOC recommended 2,018 kg for this
use in 2010 and at the 21st MOP in
November 2009, the Parties authorized
this as a critical use. The Parties also
increased the total authorization by
2,018 kg to meet this need. In this final
rule, EPA is adding North Carolina and
Tennessee strawberry nursery growers
to the list of critical uses. EPA is
increasing the CSA amount by 2,018 kg
to account for this additional demand.

Consistent with the 2009 CUE Rule,
EPA repeats the following clarifications
made in previous years for ease of
reference. The “local township limits
prohibiting 1,3-dichloropropene” are
prohibitions on the use of 1,3-
dichloropropene products in cases
where local township limits on use of
this alternative have been reached. “Pet
food” under subsection B of Food
Processing refers to food for
domesticated dogs and cats. Finally,
“rapid fumigation” for commodities is
when a buyer provides short (two
working days or fewer) notification for
a purchase or there is a short period
after harvest in which to fumigate and
there is limited silo availability for
using alternatives.

D. Critical Use Amounts

Section V.C. of this preamble explains
that Table C of the annex to Decision
XX/5 and Table B of Decision XXI/11
list critical uses and amounts agreed to
by the Parties to the Montreal Protocol.
When added together, the authorized
critical use amounts for 2010 total
3,235,474 kilograms (kg), which is
equivalent to 12.7% of the U.S. 1991
methyl bromide consumption baseline
of 25,528,270 kg. The maximum amount
of new production or import authorized
by the Parties is 2,765,474 kg, as set
forth in Table D of Decision XX/5
(2,763,456 kg) and Table B of Decision
XXI1/11 (2,018 kg), or 10.8% of baseline.

EPA proposed to exempt limited
amounts of new production and import
of methyl bromide for critical uses for
2010 in the amount of 2,275,715 kg
(8.9% of baseline). EPA also proposed to
allow sale of 690,464 kg (2.7% of
baseline) of existing pre-phaseout
inventory for critical uses in 2010. In
this final rule, EPA is allocating fewer
CUAs and more CSAs. EPA is allocating
1,955,775 kg (7.7% of baseline) for new
production or import and up to
1,028,108 kg (4.0% of baseline) of pre-
phaseout inventory (i.e., stocks) to be
used for critical uses. These values
differ from the proposed rule for three
reasons. First, as discussed below, the
rate of inventory drawdown was less
than EPA estimated. Thus there are
“available stocks” for 2010. Second, EPA
is adding 2,018 kg to the total U.S.

authorized amount based on the
decision taken at the 21st MOP. The
total U.S. authorized amount is the
starting point for the “available stocks”
calculation. Third, following prior
practice, EPA is subtracting the
carryover amount from the authorized
production amount. EPA has adjusted
the carryover to reflect late sales reports.
The sub-sections below respond to the
comments and explain EPA’s rationale
for the critical use amounts for 2010.

1. Background of Critical Use Amounts

The 2004 Framework Rule established
the provisions governing the sale of pre-
phaseout inventories for critical uses,
including the concept of Critical Stock
Allowances (CSAs) and a prohibition on
the sale of pre-phaseout inventories for
critical uses in excess of the amount of
CSAs held by the seller. In addition,
EPA noted that pre-phaseout inventories
were further taken into account through
the trading provisions that allow CUAs
to be converted into CSAs. EPA did not
propose changes to these basic CSA
provisions.

Paragraph 5 of Decision XX/5 further
addresses pre-phaseout inventory of
methyl bromide. The Decision states
“that a Party with a critical use
exemption level in excess of permitted
levels of production and consumption
for critical uses is to make up any such
differences between those levels by
using quantities of methyl bromide from
stocks that the Party has recognized to
be available.” In the Framework Rule (69
FR 52366), EPA issued CSAs in an
amount equal to the difference between
the total authorized CUE amount and
the amount of new production or import
authorized by the Parties.

In the 2006, 2007, 2008, and 2009
CUE Rules, EPA allocated CSAs in
amounts that represented not only the
difference between the total authorized
CUE amount and the amount of
authorized new production and import
but also an additional amount to reflect
available stocks. In the 2006 CUE Rule,
EPA issued a total of 1,136,008 CSAs,
equivalent to 4.4% of baseline. For
2006, the difference in the Parties’
decision between the total CUE amount
and the amount of new production and
import was 3.6% of baseline. In the
2007 rule, EPA added to the minimum
amount (6.3% of baseline) an additional
amount (1.2% of baseline) for a total of
1,914,600 CSAs (7.5% of baseline). In
the 2008 rule, EPA added to the
minimum amount (3.0% of baseline) an
additional amount (3.8% of baseline) for
a total of 1,729,689 CSAs (6.8% of
baseline). In the 2009 rule, EPA added
to the minimum amount (1.2% of
baseline) an additional amount (6.3% of

baseline) for a total of 1,919,193 CSAs
(7.5% of baseline). After determining
the CSA amount, EPA reduced the
portion of CUE methyl bromide to come
from new production and import in
each of the 2006—2009 control periods
such that the total amount of methyl
bromide exempted for critical uses did
not exceed the total amount authorized
by the Parties for that year.

As established in the earlier
rulemakings, EPA views the inclusion of
these additional amounts in the
calculation of the year’s overall CSA
level as an appropriate exercise of
discretion. The Agency is not required
to allocate the full amount of authorized
new production and consumption. The
Parties only agree to “permit” a
particular level of production and
consumption; they do not—and
cannot—mandate that the U.S. authorize
this level of production and
consumption domestically. Nor does the
CAA require EPA to allow the full
amount permitted by the Parties.
Section 604(d)(6) of the CAA does not
require EPA to exempt any amount of
production and consumption from the
phaseout, but instead specifies that the
Agency “may” create an exemption for
critical uses, providing EPA with
substantial discretion.

When determining the CSA amount
for a year, EPA considers what portion
of existing stocks is “available” for
critical uses. As discussed in prior CUE
rulemakings, the Parties to the Protocol
recognized in their Decisions that the
level of existing stocks may differ from
the level of available stocks. For
example, Decision IX/6 states that
“production and consumption, if any, of
methyl bromide for critical uses should
be permitted only if * * * methyl
bromide is not available in sufficient
quantity and quality from existing
stocks.” Decision XX/5, as well as earlier
decisions, refers to use of “quantities of
methyl bromide from stocks that the
Party has recognized to be available.”
Thus, it is clear that individual Parties
have the ability to determine their level
of available stocks. Decisions XX/5 and
XX1/11 further reinforce this concept by
including the phrase “minus available
stocks” as a footnote to the United
States’ authorized level of production
and consumption. Section 604(d)(6) of
the CAA does not require EPA to adjust
the amount of new production and
import to reflect the availability of
stocks; however, as explained in
previous rulemakings, making such an
adjustment is a reasonable exercise of
EPA’s discretion under this provision.

EPA has employed the concept of
“available stocks” in determining
whether to allocate additional CSAs
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beyond the minimum stock amount
stipulated by the Parties. In response to
stakeholder questions about how EPA
derived its CSA amounts, the 2008 CUE
rule established a refined approach for
determining the amount of existing
methyl bromide stocks that is
“available” for critical uses. The
approach uses a tool called the supply
chain factor (SCF). The SCF is EPA’s
technical estimate of the amount of
methyl bromide inventory that would be
adequate to meet the need for critical
use methyl bromide after an unforeseen
domestic production failure. The SCF
recognizes the benefit of allowing the
private sector to maintain a buffer in
case of a major supply disruption.
However, the SCF is not intended to set
aside or physically separate stocks as an
inventory reserve.

2. Calculation of Available Pre-Phaseout
Inventory

In this action, EPA is adjusting the
authorized level of new production and
consumption for critical uses to account
for the amount of existing pre-phaseout
inventory that is “available” for critical
uses. EPA is calculating the amount of
existing stocks that is available for
critical uses in 2010 based on the SCF
and formula introduced in the 2008
CUE final rule (72 FR 74118). EPA is
allowing sales of the amount of existing
pre-phaseout inventory that the Agency
has determined to be available for
critical uses by issuing an equivalent
number of CSAs on a one-CSA-per-one-
kilogram-of-methyl-bromide basis.

EPA calculates the amount of
“available” stocks as follows, using the
formula adopted in the 2008 CUE rule:
AS2010 = ES2000 — D200 — SCF2010, where
AS010 is the available stocks on January
1, 2010; ES2009 is the existing pre-
phaseout stocks of methyl bromide held
in the United States by producers,
importers, and distributors on January 1,
2009; D2ooo is the drawdown or
estimated drawdown of existing stocks
during calendar year 2009; and SCF2010
is the supply chain factor for 2010. In
the proposed rule, EPA applied this
formula using an estimated drawdown
for calendar year 2009. EPA reached a
preliminary conclusion that the
calculated level of “available stocks” on
January 1, 2010, would be a negative
number. EPA proposed to add an
additional step to its determination of
the level of CSAs to be allocated in 2010
because simply taking the result of the
available stocks calculation would have
resulted in an increase in new
production before pre-phaseout
inventory was depleted. In today’s
action, EPA is not finalizing the
modified approach contained in the

proposed rule; however, EPA may
consider that approach in a future
action. EPA does not need to consider
the modified approach further in this
action because it has acquired end-of-
year inventory data that result in a
different conclusion regarding available
stocks. As EPA did in the 2009 CUE
Rule, EPA is using actual data rather
than relying on the estimate in the
proposed rule. Using the formula
established in the 2008 CUE Rule and
the actual inventory data, EPA
calculates that there are 1,028,108 kg of
“available stocks” in 2010. EPA is
therefore allocating this amount as
CSAs, following the approach adopted
in the 2008 CUE Rule. This calculation
and others used to determine the
allocation of CUAs and CSAs can be
found in the docket.

Existing Stocks. In the above formula,
“ES»000” refers to pre-phaseout
inventory—methyl bromide that was
produced before the January 1, 2005,
phaseout date but is still held by
domestic producers, distributors, and
third-party applicators. It does not
include material held by end users.
ES>009 also does not include critical use
methyl bromide that was produced after
January 1, 2005, and carried over into
subsequent years. Nor does it include
methyl bromide produced (1) under the
QPS exemption, (2) with Article 5
allowances to meet the basic domestic
needs of Article 5 countries, or (3) for
feedstock or transformation purposes.
EPA considers all pre-phaseout
inventory to be suitable for both pre-
plant and post harvest uses. Similarly,
EPA considers pre-phaseout inventory
to be accessible by all users, including
those in California and the Southeastern
United States.

One commenter disagrees that the
entire existing inventory of pre-
phaseout stocks is available to critical
users. This commenter states that non-
CUE users also use pre-phaseout
inventory and that there are now a
relatively small number of methyl
bromide distributors in the U.S. EPA is
aware that end users who are not
approved critical users can and do
access pre-phaseout inventory. As
determined in the 2008 CUE Rule, EPA
regards this material as “available”
because it is owned by someone other
than the end user. While a distributor
might choose to sell methyl bromide to
non-critical users to satisfy prior
contracts or internal business decisions,
this is not the result of any EPA
regulatory constraint. Issues concerning
supply of pre-phaseout inventory are
addressed in the Response to Comment
Document for the 2008 CUE Rule, which

is included in the docket for this
rulemaking.

Supply Chain Factor. The SCF
represents EPA’s technical estimate of
the amount of pre-phaseout inventory
that would be adequate to meet a need
for critical use methyl bromide after an
unforeseen domestic production failure.
As described in the 2008 CUE rule, and
the Technical Support Document
contained in the docket to this rule, EPA
estimates that it would take 15 weeks
for significant imports of methyl
bromide to reach the U.S. in the event
of a major supply disruption. Consistent
with the regulatory framework used in
the 2008 and 2009 rules, the SCF for
2010 conservatively reflects the effect of
a supply disruption occurring in the
peak period of critical use methyl
bromide production, which is the first
quarter of the year. While this 15-week
disruption is based on shipping capacity
and does not change year to year, other
inputs to EPA’s analysis do change each
year including the total U.S. and global
authorizations for methyl bromide and
the average seasonal production of
critical use methyl bromide in the U.S.
Using updated numbers, EPA estimates
that critical use production in the first
15 weeks of each year (the peak supply
period) currently accounts for
approximately 63% of annual critical
use methyl bromide demand for 2010.
EPA, therefore, estimates that the peak
15-week shortfall in 2010 could be
2,036,000 kg (63% x 3,235,474 kg).

As EPA stated in the 2008 and 2009
CUE Rules, the SCF is not a “reserve” or
“strategic inventory” of methyl bromide
but is merely an analytical tool used to
provide greater transparency. A general
discussion of the SCF is in the final
2008 CUE rule (72 FR 74118) and
further detail about the analysis used to
derive the value for 2010 is provided in
the Technical Support Document in the
public docket for this rulemaking.

Two commenters object to the use of
a supply chain factor in determining an
amount of “available stocks” that can be
used by critical users. These
commenters state that there is no basis
for making this allowance for the
supposed risk of a catastrophic loss of
the methyl bromide production plant.
One commenter also states that the
calculation is overly conservative
because it assumes a catastrophic loss
when production is at the peak. The
commenter also states that the
calculation incorrectly assumes that
growers have no alternative to methyl
bromide in the event of such a loss.
Finally, the commenter states that the
purpose for such a reserve is
undermined by the fact that EPA is not
actually maintaining the inventory for
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the event of a catastrophic loss but is
instead allowing inventory to be used by
non-critical users. EPA has addressed
these comments in prior rulemakings;
those responses are available in the
docket for this rulemaking.

Two commenters also object to EPA’s
process of determining whether the
inventory was “available” through use of
the supply chain factor. These
commenters request that EPA require
that the inventory be exhausted before
allowing any additional new
production. EPA has addressed these
comments in prior rulemakings; those
responses are available in the docket for
this rulemaking.

Estimated Drawdown. EPA proposed
to estimate the drawdown of existing
stocks (the Dsggo term in the above
equation) by using a simple linear fit
estimation of inventory data from all
available years. In the 2009 Rule, EPA
utilized end-of-year data and did not
have to estimate the drawdown.
Commenters on the 2009 CUE rule
suggested additional forecasting
techniques: Time series forecasting
(extrapolating past behavior into the
future) and change-point detection
methods (change-point detection is the
identification of abrupt changes in the
generative parameters of sequential
data—looking at data and calculating
when it changes its slope). EPA did not
propose to use these methods in the
2010 Rule because they would require
more data than the six data points that
EPA has on annual inventory levels.
EPA welcomed comment on these
techniques for forecasting future
drawdown amounts. EPA also
welcomed comment on whether the
estimate should be limited to a
statistical analysis of past inventory
levels or whether EPA should collect
additional data or consider other factors.
EPA suggested in the 2010 proposed
rule that it could collect actual data on
stocks near the end of the calendar year
through EPA’s information gathering
authority under section 114 of the Clean
Air Act. Alternatively, EPA could revise
the regulations to add a reporting
requirement to facilitate the early
collection of this information in future
years. EPA did not receive any
comments on these alternate methods
for calculating the drawdown or
additional reporting requirements.

In the final rule, EPA is not pursuing
the alternative statistical methods of
estimating drawdown discussed above
because EPA has received end-of-year
reporting data. As in the 2009 CUE Rule,
EPA is using reported data and not
relying on an estimate of drawdown. In
addition, the labeling for methyl
bromide is currently being revised

through EPA’s reregistration process
under FIFRA section 4. While this does
not affect the 2010 CUE rule, it will
likely change methyl bromide use
patterns and make previous years’
drawdown data less predictive of future
use. It may also make it easier to
estimate the amount of pre-phaseout
inventory that will be used in the future
because the uses of inventory will be
constrained. This may lessen the
impetus for more frequent reporting,
which was suggested by commenters.
EPA is therefore not including
provisions in this rule that would
require inventory holders to report more
frequently than they do now.

One commenter states that there
appeared to be an error in EPA’s
estimate of the drawdown of inventory
during 2009. The Technical Support
Document for the 2008 and 2009 CUE
Rules state that the 2007 inventory was
7,671,000 kg. This is in contrast to the
Technical Support Document for the
Proposed Rule which states that the
inventory was 7,941,000 kg. EPA
explained in the 2009 CUE rule that it
corrected its assessment of the amount
pre-phaseout inventory that was
available on December 31, 2006, which
EPA originally stated was 7,671,091 kg.
EPA had received late data in 2007 that
it did not incorporate into the total
inventory level for the year. The
corrected value for the amount of pre-
phaseout inventory as of December 31,
2006, was 7,941,009 kg. EPA clarified
this in the 2009 rule because a change
in the inventory value affects any
estimates used to calculate future
drawdown. That change does not affect
this or last year’s allocations because
they are based on reported data rather
than estimates.

Using end-of-year data, EPA
calculates that the pre-phaseout methyl
bromide inventory, which was
4,271,226 kg on January 1, 2009, was
drawn down by 1,207,118 kg during
2009. This results in a pre-phaseout
inventory of 3,064,108 kg on January 1,
2010. The actual drawdown in 2009 was
less than half of the rate estimated in the
proposed rule (1,207 MT compared to
2,834 MT). The pre-phaseout inventory
on December 31, 2009, is thus double
what the Agency calculated in the
proposed rule (3,064 MT compared to
1,437 MT).

3. Approach for Determining Critical
Use Amounts

In the proposed rule, EPA calculated
“available stocks” using the approach
described in Section V.D.2 above. This
resulted in a value less than zero,
meaning that EPA estimated that in
2010 there would no longer be an

amount of pre-phaseout inventory that
meets EPA’s definition of “available
stocks.” EPA recognized in the 2008 rule
that the formula for calculating
“available” stocks would in some future
rulemaking yield a number less than the
minimum effectively stipulated by the
Parties (the difference between the total
authorized critical use amount and the
authorized amount of new production
and imports). In the preambles to the
2008 and 2009 rules, EPA indicated that
when that occurred, the Agency would
issue CSAs equal to the minimum
amount stipulated by the Parties.

In the proposed rule, EPA expressed
the concern that if it were to follow the
approach set forth in the 2008 rule, new
production and import in 2010 could
exceed the previous year’s level. As
explained in the proposed rule, this was
an additional circumstance that EPA
had not considered when the Agency
previously outlined what future actions
it might take. To ensure continued
progress in reducing U.S. production
and import of critical use methyl
bromide, EPA proposed to limit 2010
CUAs (i.e., production and import) to
the same level as in 2009. EPA proposed
to make up the remaining critical need
by using its discretion to increase the
CSA allocation proportionately. EPA
proposed to allocate only the amount of
CSAs necessary to make up the
difference between the overall U.S.
critical need and the CUA amount in the
2009 CUE rule. Three commenters
support EPA’s proposal not to increase
new production from the 2009 levels
while one commenter is opposed. The
comment in opposition states that it was
entirely foreseeable that the amount of
new production may have to increase
from one year to the next. Second, the
commenter in opposition states that the
proposed approach to limit new
production fails to follow EPA’s
established procedure for determining
CUAs and is therefore an abuse of
discretion.

EPA is not finalizing the approach
discussed in the proposed rule in
today’s action because, given the year-
end inventory data, application of the
existing framework will not increase the
amount of new production compared to
2009. EPA is not deciding whether or
not a policy limiting new production
would be appropriate in some future
year because the situation prompting its
use no longer exists for this rule. EPA
has recalculated “available stocks” using
end-of-year inventory data rather than
using an estimate of drawdown. The
pre-phaseout inventory on December 31,
2009, is double what the Agency
calculated in the proposed rule (3,064
MT compared to 1,437 MT). As a result,
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EPA now calculates that 1,028,108 kg of
pre-phaseout inventory would be
“available stocks.” In this final rule, EPA
is applying its existing framework to
determining CSAs and CUAs and is not
finalizing the approach limiting new
production that was discussed in the
proposed rule. EPA may consider that
approach in future CUE rulemakings.

EPA continues to recognize that at
some date the inventory will be drawn
down to the SCF level and then below
the SCF even if EPA sets the CSA
amount equal to the difference between
the total authorized CUE amount and
the authorized new production amount.
The inventory is a finite resource: EPA
has made clear in the framework rule in
the context of discussing the carryover
amount that it will not allow the
inventory to increase. 69 FR 76977.
With this action the Agency is allowing
1,028,108 kg of methyl bromide to be
supplied from pre-phaseout inventory
for critical uses in 2010 by issuing an
equivalent number of CSAs, and
adjusting the amount of CUAs
accordingly. EPA calculates that there
will be sufficient pre-phaseout
inventory at the beginning of the 2011
control period to satisfy the amount of
2011 inventory drawdown (200,000 kg)
for critical uses identified by the Parties
in Decision XXI/11.

To summarize, the critical use
amounts authorized by the Parties in
Decisions XX/5 and XXI/11 for 2010
total 3,235,474 kg. The maximum
amount of authorized new production
or import as set forth in those two
Decisions is 2,765,474 kg, “minus
available stocks.” Applying the
“available stocks” approach finalized in
the 2008 CUE Rule, EPA is expecting
1,028,108 kg of 2010 critical use needs
to be met from pre-phaseout inventory
and thus is issuing CSAs in that
amount. As in past years, EPA is
adjusting the amount of CUAs
accordingly, so that the sum of CUAs
and CSAs is not greater than the total
amount authorized by the Parties. Under
the existing framework, EPA’s practice
is to allocate a total number of CUAs
and CSAs that is less than the total
critical use amount authorized by the
Parties as necessary to account for carry
over amounts of methyl bromide,
amounts for research purposes, or for
other appropriate reasons, including
updated information on alternatives.
Each of these reductions is discussed
below, but only the carry over value
affects this year’s allocation amount. As
a result, EPA is allowing 1,955,775 kg of
new production and import for critical
uses in 2010. EPA has provided these
calculations in Section V.D.6 below and

in a document titled “CUE Calculation
Spreadsheet” in the docket.

4. Treatment of Carryover Material

As discussed in the Framework Rule,
EPA does not permit the building of
stocks of methyl bromide produced or
imported after January 1, 2005, under
the critical use exemption. Quantities of
methyl bromide produced, imported,
exported, or sold to end-users under the
critical use exemption in a control
period must be reported to EPA the
following year. EPA uses these reports
to calculate the amount of methyl
bromide produced or imported under
the critical use exemption, but not
exported or sold to end-users in that
year. EPA deducts an amount equivalent
to this “carryover,” whether pre-plant or
post-harvest, from the total level of
allowable new production and import in
the year following the year of the data
report. Carryover material (which is
produced using critical use allowances)
is not included in EPA’s definition of
existing stocks (ES) (which applies to
pre-phaseout material) because this
would lead to a double-counting of
carryover amounts, and a double
reduction of critical use allowances
(CUAs).

In 2009, companies reported that
3,036,130 kg of critical use methyl
bromide were acquired through
production or import in 2008. The
information reported to EPA is that
2,784,539 kg of critical use methyl
bromide were exported or sold to end-
users in 2008. EPA calculates that the
carryover amount at the end of 2008 was
251,591 kg, which is the difference
between the reported amount of critical
use methyl bromide acquired in 2008
and the reported amount of exports or
sales of that material to end users in
2008 (3,036,130 — 2,784,539 = 251,591
kg). Using the existing framework, EPA
is applying the carryover deduction to
the new production amount as it has in
all prior CUE rules. Therefore, EPA is
reducing the amount of new production
by 251,591 kg. EPA calculated the
carryover amount in the proposed rule
though it did not have a direct effect on
the CUA numbers given the proposed
approach to limit new production.

One commenter states that the
carryover amount calculated by EPA is
higher than the amount of unsold
material. The commenter reiterates
suggestions made in prior CUE rules to
change the reporting system so that EPA
could identify non-reporting companies
or alternatively calculate carryover as
the amount of methyl bromide
companies report as held in inventory.
EPA has responded to this comment in
previous rules; EPA’s responses are

available in the docket. The commenter
also requests that EPA pursue
companies that it suspects are not
reporting. EPA stated in the proposed
rule that it has contacted companies that
it suspects may have purchased or sold
methyl bromide but had not submitted
reporting forms. EPA received a few late
reports totaling 15,686 kg. As a result
EPA adjusted the carryover amount in
this final rule.

EPA’s calculation of the amount of
carryover at the end of 2008 is
consistent with the method used in
previous CUE rules, and with the
method agreed to by the Parties in
Decision XVI/6, which established the
Accounting Framework for critical use
methyl bromide, for calculating column
L of the U.S. Accounting Framework.
The 2008 U.S. Accounting Framework is
available in the public docket for this
rulemaking. EPA notes that the
carryover value in the Accounting
Framework is higher by 17 MT than the
number contained in this final rule due
to additional reports received after EPA
provided the Accounting Framework to
UNEP.

5. Methyl Bromide Alternatives

EPA considers new data regarding
alternatives that were not available at
the time the U.S. Government submitted
its Critical Use Nomination (CUN) to the
Parties, and adjusts the allocation for
new production accordingly. For 2010,
EPA is not making further reductions in
post-harvest or pre-plant critical use
allowances to reflect the transition to
alternatives because the 2010 CUN
applied transition rates for all critical
use sectors. The TEAP report of October
2008 included reductions in its
recommendations for critical use
categories based on the transition rates
in the 2010 CUN. The TEAP’s
recommendations were then considered
in the Parties’ 2010 authorization
amounts, as listed in Decision XX/5.
Therefore, transition rates, which
account for the uptake of alternatives,
have already been applied for
authorized 2010 critical use amounts.

Furthermore, the 2012 CUN, which
represents the most recent analysis and
the best available data for methyl
bromide alternatives, does not conclude
that transition rates should be increased
for 2010. As the 2012 CUN reflects, the
United States Government has not
found new information that supports
changing the 2010 transition rates
included in the 2010 CUN and applied
by MBTOC. EPA continues to gather
information about methyl bromide
alternatives through the CUE
application process, and by other
means.
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The 2010 CUN includes transition
rates for iodomethane and there is no
new information that would suggest
changing those rates. Currently,
iodomethane is registered for use in 47
States. California has not yet decided
whether to register iodomethane for use
in the State. EPA did not propose any
adjustment based on iodomethane in its
proposed rule. Two commenters suggest
that EPA make additional reductions to
the allocation to reflect the uptake of
iodomethane. One commenter states
that EPA underestimated the uptake of
iodomethane in the 2008 and 2009 CUE
rules and cites the amount of
iodomethane sold each year and the size
of the reduction to the allocations in the
2008 and 2009 rules. EPA calculated the
uptake of iodomethane in the critical
use nomination for 2010. EPA would
revisit that calculation in this rule if
new data on market penetration or State
registrations warranted such action, as it
did in the 2008 and 2009 CUE rules.
The commenter fails to recognize that
the Agency has already made a
reduction in the nomination. EPA has
accounted for all State registrations in
the 2010 nomination and does not
believe additional reductions are
warranted.

EPA also stated in its proposed rule
that it did not intend to make any

adjustments to account for the reduced
production of Telone in 2009. Dow
AgroSciences commented that they
were seeking to increasing production of
Telone and intended to restore the
availability of this material to full levels
by the end of 2009. One commenter
states that there may still be some
lingering shortages. Another commenter
states that even if the supply is not fully
restored, growers can use iodomethane
or methyl bromide stockpiles. EPA has
received additional information on the
production and availability of Telone
from Dow AgroSciences, which the
Agency has entered into the CBI portion
of the docket, and based on that data
does not believe that the shortage will
continue into 2010.

EPA received a dozen comments from
pest control companies and end users
who use sulfuryl fluoride. These
commenters relate their experiences
using sulfuryl fluoride and expressed
support for its further use in the post
harvest sector. One commenter provided
additional data in support of sulfuryl
fluoride as an effective alternative to
methyl bromide. EPA responds to the
technical data in the response to
comments. Two commenters state that
sulfuryl fluoride has been demonstrated
to be both effective and economical as
a methyl bromide alternative in

structural fumigations. These
commenters state that EPA should
therefore not authorize any structural
applications as a critical use and reduce
the allocation accordingly. The 2010
CUN reflected uptake of sulfuryl
fluoride. As discussed above, EPA does
not have economic data to support an
increased transition rate or a reduction
in the allocation. More information on
the uptake of sulfuryl fluoride is found
in the 2010 CUN and in the response to
comments document.

EPA continues to support research
and adoption of methyl bromide
alternatives, and to request information
about the economic and technical
feasibility of all existing and potential
alternatives. EPA has not received any
new data that was not considered by the
Parties that would lead it to change the
transition rates for 2010. Therefore, the
final rule does not make any
adjustments to account for new
information on the uptake of
alternatives.

6. Summary of Calculations

The calculations described above for
determining the level of new production
and critical stock allowances is
summarized in the table below:

Kilograms

Step 1: Calculate supply chain factor:

U.S. authorization for 2010 inN DECISION XX/5 . ..ueeiiiiiiie ettt ettt ettt e e e et e e e et e e e etaeeeeatteeeebaeeeeateeeessseeeaseessenteeeeanseeeanens 3,233,456

U.S. authorization for 2010 in Decision XXI/11 ... 2,018

— Reduction for uptake Of QErNAIVES .........c.ooiiiiii e 0

= ONE YEAI'S CUE NEEA ...ttt ettt h e s a et e bt e e e bt e bt e ea st e £he e et e e ehs e e b e e eh et e bt e eabeebeeeabeenae e et e e snneebeesnnean 3,235,474

x Percentage of year’s production to recover from production failure .. 62.9%
{0 o] o] VA O] 4 = g T o Tod (o PSPPSRI 2,036,000
Step 2: Calculate available stocks:

Existing pre-phaseout inventory on January 1, 2009 (“ES2009”) .....cccutiiiiiiiieiiieitieree ettt et see st s sbe e see e sre e 4,271,226

— Drawdown of inventory during 2009 (“D2009”) .....ueruterueruieierreeeeste ettt st sh et e bt r e b na et e nenne e 1,207,118

— Supply Chain Factor ........cccceveeiiiiieeeeneeeeeeee 2,036,000
= Available stocks (“AS2010”) = Critical Stock Allowance 1,028,108
Step 3: Calculate carry over:

Reported as produced/imported in 2008 3,036,130

— Reported as sold in 2008 ................... 2,784,539
g OF= T Vo= PP PPR 251,591
Step 4: Calculate new production:

Total U.S. authorization for 2010 (Decisions XX/5 and XXI/TT) ..ottt st sbe e snee s 3,235,474

— Critical StOCK AlIOWANCE (STEP 2) ..ureiiieiitieitieetie sttt ettt ra e bttt e e bt e sae e e beesab e e bt e saeeeabeesaseebeeeabeesaeesabeenbeeeneeanneenneas 1,028,108

L= L0 oL =T (5] CT o< ) OSSO TP U PR SPRUPRPP 251,591

— UPLAKE Of IEINATIVES ... ettt b et sae e et e e she e e bt e she e e st e e sae e et e e eab e e nheesabeenbeeeabeeaneeenneas 0
= New production = CritiCal USE AIIOWANCE .......cc.eiiiiiiiiiieiie it eiee et etee e e st e e bt esteeabeesateeteeasseebeaasseeaaeesaseaseeesbeesneeanseesnseeseasneens 1,955,775

E. The Criteria in Decisions IX/6 and Ex.
1/4

Paragraphs 2 and 7 of Decision XX/5
request Parties to ensure that the
conditions or criteria listed in Decisions
Ex. I/4 and IX/6, paragraph 1, are
applied to exempted critical uses for the
2010 control period. A discussion of the
Agency’s application of the criteria in

paragraph 1 of Decision IX/6 appears in
sections V.A., V.C., V.D., and V.H. of
this preamble. The Agency solicited
comments on the technical and
economic basis for determining that the
uses listed in the proposed rule meet the
criteria of the critical use exemption
(CUE). The critical use nominations
(CUNSs) detail how each critical use

meets the criteria listed in paragraph 1
of Decision IX/6, apart from the
criterion located at (b)(ii), as well as the
criteria in paragraphs 5 and 6 of
Decision Ex. 1/4.

The criterion in Decision IX/
6(1)(b)(ii), which refers to the use of
available stocks of methyl bromide, is
addressed in sections V.D., V.G., and
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V.H. of this preamble. The Agency has
previously provided its interpretation of
the criterion in Decision IX/6(1)(a)(i)
regarding the presence of significant
market disruption in the absence of an
exemption, and EPA refers readers to
the 2006 CUE final rule (71 FR 5989) as
well as to the memo on the docket titled
“Development of 2003 Nomination for a
Critical Use Exemption for Methyl
Bromide for the United States of
America” for further elaboration.

The remaining considerations,
including the lack of available
technically and economically feasible
alternatives under the circumstance of
the nomination; efforts to minimize use
and emissions of methyl bromide where
technically and economically feasible;
the development of research and
transition plans; and the requests in
Decision Ex. I/4(5) and (6) that Parties
consider and implement MBTOC
recommendations, where feasible, on
reductions in the critical use of methyl
bromide and include information on the
methodology they use to determine
economic feasibility, are addressed in
the nomination documents.

Some of these criteria are evaluated in
other documents as well. For example,
the U.S. has further considered matters
regarding the adoption of alternatives
and research into methyl bromide
alternatives, criterion (1)(b)(iii) in
Decision IX/6, in the development of the
National Management Strategy
submitted to the Ozone Secretariat in
December 2005 and in ongoing
consultations with industry. The
National Management Strategy
addresses all of the aims specified in
Decision Ex.I/4(3) to the extent feasible
and is available in the docket for this
rulemaking.

The USG’s approach to research
changed slightly in the 2010
nomination. In previous years, while the
nomination was broad enough to cover
both research and non-research uses, the
USG nominated a separate, additional
amount specifically for research
purposes. However, Decision XVII/9
requested that the Parties “endeavor to
use stocks, where available, to meet any
demand for methyl bromide for the
purposes of research and development.”
Therefore, when allocating allowances
in previous years, EPA subtracted that
separate research amount from the
Parties’ authorized production level for
the U.S. This in effect encouraged the
use of stocks for research purposes. For
2010, the nomination was again broad
enough to cover both research and non-
research uses but the USG did not
nominate a separate, additional amount
specifically for research purposes. Thus,
EPA did not propose to adjust the

production level to subtract this
amount.

One commenter objects to EPA
encouraging researchers to use pre-
phaseout inventory. They expressed
concern that a further reduction in
stocks will jeopardize growers’ ability to
endure a supply chain disruption and
note that the higher cost and reduced
availability of pre-phaseout inventory
will harm research into alternatives if
researchers are limited to pre-phaseout
inventory. Instead, EPA should increase
the level of new production that is
dedicated for research purposes. EPA
responds that unlike previous years, the
nomination did not specifically dedicate
an amount for research purposes, thus
there is no specific amount by which
EPA could increase new production.
Second, because EPA is allowing
research as a critical use, the Agency is
not limiting researchers to inventory.
Use of inventory methyl bromide for
research could reduce the amounts
available in case of a supply chain
disruption but EPA does not anticipate
the effect will be significant given the
small amounts of methyl bromide used
for research.

In this final rule, EPA has determined
that research on the critical use crops
shown in the table in Appendix L to
subpart A remains a critical use of
methyl bromide. Research on critical
use crops is fundamental to the critical
use process. Decision IX/6, which sets
forth the criteria for a “critical use”
determination, requires ongoing
research programs in order for a Party to
receive critical uses:

(b) That production and consumption, if
any, of methyl bromide for a critical use
should be permitted only if: (iii) It is
demonstrated that an appropriate effort is
being made to evaluate, commercialize and
secure national regulatory approval of
alternatives and substitutes, taking into
consideration the circumstances of the
particular nomination * * * Non-Article 5
Parties [e.g., the U.S.] must demonstrate that
research programmes are in place to develop

and deploy alternatives and substitutes
L

Though the USG did not request an
additional amount for 2010, the
nomination remains consistent with
past nominations both in discussing
how current research affects the use and
uptake of alternatives as well as the
USG’s efforts to conduct research. The
nomination states, “As noted in our
previous nomination, the USG provides
a great deal of funding and other
support for agricultural research, and in
particular, for research into alternatives
for methyl bromide. This support takes
the form of direct research conducted by
the Agricultural Research Service (ARS)

of USDA, through grants by ARS and
CSREES, by IR—4, the national USDA-
funded project that facilitates research
needed to support registration of
pesticides for specialty crop vegetables,
fruits and ornamentals, through funding
of conferences such as MBAO, and
through the land grant university
system.” Consistent with past practice,
EPA is not listing research as a separate
entry in the table in Appendix L:
however, research remains an aspect of
the listed critical uses. The USG may or
may not nominate additional amounts
for research in future years. Also
consistent with past rules, EPA
continues to request that researchers use
pre-phaseout inventory when possible.

F. Emissions Minimization

Decision XX/5, paragraph 11 states
that Parties shall request critical users to
employ “emission minimization
techniques such as virtually
impermeable films, barrier film
technologies, deep shank injection
and/or other techniques that promote
environmental protection, whenever
technically and economically feasible.”
In the judgment of USG scientists, use
of virtually impermeable film (VIF)
tarps allows pest control with lower
application rates while minimizing
emissions. The quantity of methyl
bromide nominated by the USG reflects
the lower application rates necessary
when using tarps.

Two commenters ask EPA to require
emissions minimization techniques
rather than simply encourage them.
Rather than mandate emission reduction
techniques, EPA will continue to work
with the U.S. Department of
Agriculture—Agricultural Research
Service (USDA—ARS) to promote the
techniques on a voluntary basis. As
discussed above, the Federal
government has invested substantial
resources into best practices for methyl
bromide use, including emission
reduction practices. USDA—-ARS has a
national outreach effort to publicize the
best practices. Also, EPA continues to
work on the registration of promising
methyl bromide alternatives.

Users of methyl bromide should make
every effort to minimize overall
emissions of methyl bromide to the
extent consistent with State and local
laws and regulations. The Agency
continues to encourage researchers and
users who are successfully utilizing
such techniques to inform EPA of their
experiences and for applicants to
provide such information with their
critical use applications. The Agency
welcomes information on the
implementation of emission
minimization techniques and whether
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and how further emissions could be
reduced further.

G. Critical Use Allowance Allocations

EPA is allocating 2010 critical use
allowances for new production or
import of methyl bromide up to the
amount of 1,955,775 kg (7.7% of

baseline) as shown in Table III below.
Each critical use allowance (CUA) is
equivalent to 1 kg of critical use methyl
bromide. These allowances expire at the
end of the control period and, as
explained in the Framework Rule, are
not bankable from one year to the next.
The allocation of pre-plant and post-

harvest CUAs to the entities listed
below is subject to the trading
provisions at 40 CFR 82.12, which are
discussed in section V.G. of the
preamble to the Framework Rule (69 FR
76982).

The CUAs are allocated as follows:

TABLE I[I—ALLOCATION OF CRITICAL USE ALLOWANCES

2010 Critical use allow- | 2010 Critical use allow-
ances for pre-plant ances for post-harvest
Company uses* uses*
(kilograms) (kilograms)

Great Lakes Chemical Corp. A Chemtura COMPANY .........cceeieeiiuierieriieenieeniee e siee e siee e 1,102,380 86,145
Albemarle COorp. ....ooceiiiiieeiiee e 453,324 35,425
[ | Y 1Yo LSO RRPRUR 250,516 19,576
B I O7- 1R 1 o TSP PTRR SRR 7,800 610
1] €= RSP SROPRY 1,814,020 141,755

* For production or import of Class |, Group VI controlled substance exclusively for the Pre-Plant or Post-Harvest uses specified in appendix L

to 40 CFR part 82.

**Due to rounding, numbers may not add exactly.

Paragraph six of Decision XX/5 states
“that Parties shall endeavor to license,
permit, authorize or allocate quantities
of critical-use methyl bromide as listed
in tables A and C of the annex to the
present decision.” This is similar to
language in Decisions authorizing prior
critical uses. The language from these
Decisions calls on Parties to endeavor to
allocate critical use methyl bromide on
a sector basis.

One commenter states that EPA
should allocate specifically to each of
the Critical Use Categories as authorized
by the Parties. The EPA’s “lump sum”
approach, the commenter asserts, does
not guarantee that critical users have
access to methyl bromide and it instead
allows those with the greatest ability to
pay to garner methyl bromide away
from other users with approved critical
needs. Furthermore, this commenter
states that developers of methyl bromide
alternatives need assurance that methyl
bromide will eventually exit a particular
use segment. Allowing an open market
for methyl bromide allocation is an
economic disincentive for anyone
developing alternatives. At a minimum,
this commenter supports distinguishing
between pre-plant and post-harvest
sectors as EPA currently does.

The Framework Rule proposed
several options for allocating critical use
allowances, including a sector-by-sector
approach. The Agency evaluated the
various options based on their
economic, environmental, and practical
effects. After receiving comments, EPA
determined that a lump-sum, or
universal, allocation, modified to
include distinct caps for pre-plant and
post-harvest uses, was the most efficient

and least burdensome approach that
would achieve the desired
environmental results, and that a sector-
by-sector approach would pose
significant administrative and practical
difficulties. For the reasons discussed in
the preamble to the 2009 CUE rule (74
FR 19894), the Agency believes that
under the approach adopted in the
Framework Rule, the actual critical use
will closely follow the sector breakout
listed in the Parties’ decisions. The
commenters’ concerns are addressed
more specifically in the response to
comment document.

H. Critical Stock Allowance Allocations

For the reasons discussed above, EPA
is allocating critical stock allowances
(CSAs) to the entities listed below in
Table IV for the 2010 control period in
the amount of 1,028,108 kg (4.0% of
baseline). This amount reflects the
application of the existing framework
using end-of-year data rather than an
estimate of drawdown rates. In addition,
the calculation is based on a higher total
U.S. authorization incorporating the
additional 2,018 kg authorized by the
parties in Decision XX1/11 which added
North Carolina and Tennessee
strawberry nursery growers to the list of
critical uses.

EPA’s allocation of CSAs is based on
each company’s proportionate share of
the aggregate inventory. In 2006, the
United States District Court for the
District of Columbia upheld EPA’s
treatment of company-specific methyl
bromide inventory information as
confidential. NRDC v. Leavitt, 2006 WL
667327 (D.D.C. March 14, 2006).
Therefore, the documentation regarding

company-specific allocation of CSAs is
in the confidential portion of the
rulemaking docket and the individual
CSA allocations are not listed in the
table below. EPA will inform the listed
companies of their CSA allocations in a
letter following publication of the final
rule.

EPA received notice that Hy-Yield
Bromine and its assets were transferred
to a third party named Hy-Yield
products, LLC, which is owned by
Trinity Manufacturing, LLC. EPA is
therefore not issuing critical stock
allowances to Hy-Yield Bromine but
rather to Hy-Yield Products in this and
in subsequent rulemakings.

TABLE [II—ALLOCATION OF CRITICAL
STOCK ALLOWANCES

Company

Albemarle

Bill Clark Pest Control, Inc.
Burnside Services, Inc.
Cardinal Professional Products
Chemtura Corp.

Degesch America, Inc.
Helena Chemical Co.
Hendrix & Dalil

Hy-Yield Products, LLC
ICL-IP America

Industrial Fumigation Company
Pacific Ag

Pest Fog Sales Corp.
Prosource One

Reddick Fumigants
Royster-Clark, Inc.

Trical Inc.

Trident Agricultural Products
UAP Southeast (NC)

UAP Southeast (SC)

Univar
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TABLE |lI—ALLOCATION OF CRITICAL
STOCK ALLOWANCES—Continued

Company

Western Fumigation
TOTAL—1,028,108 kilograms

L. Stocks of Methyl Bromide

An approved critical user may
purchase methyl bromide produced or
imported with CUAs as well as limited
inventories of pre-phaseout methyl
bromide, the combination of which
constitute the supply of “critical use
methyl bromide” intended to meet the
needs of authorized critical uses. The
Framework Rule established provisions
governing the sale of pre-phaseout
inventories for critical uses, including
the concept of CSAs and a prohibition
on the sale of pre-phaseout inventories
for critical uses in excess of the amount
of CSAs held by the seller. It also
established trading provisions that
allow critical use allowances (CUASs) to
be converted into CSAs. EPA has
retained these provisions for the 2010
control period.

The aggregate amount of pre-phaseout
methyl bromide reported as being in
inventory at the beginning of 2009 is
4,271,226 kg. EPA calculates using end-
of-year data that the aggregate inventory
on January 1, 2010, was 3,064,108 kg.
As in prior years, the Agency will
continue to closely monitor CUA and
CSA data. Further, as stated in the final
2006 CUE rule, safety valves continue to
exist. If an inventory shortage occurs,
EPA may consider various options
including authorizing the conversion of
a limited number of CSAs to CUAs
through a rulemaking, bearing in mind
the upper limit on U.S. production/
import for critical uses.

One commenter states that EPA
should not allow non-critical users
access to methyl bromide inventories.
Any such action by EPA restricting non-
critical users’ access to stocks under the
Clean Air Act would be discretionary.
Nothing in the Protocol or the Clean Air
Act mandates that EPA limit drawdown
from inventory for such uses. Decision
Ex I/3 of the Montreal Protocol, which
informs Agency actions on methyl
bromide, does not require that

individual Parties (such as the U.S.)
prohibit the use of stocks by users
whose uses fall outside the categories of
agreed-upon critical uses. Further detail
on the issue of non-critical users’ access
to pre-phaseout inventory is available in
previous CUE preambles and response
to comments documents available in the
docket. Though EPA is not using
authorities under the Clean Air Act to
restrict the use of pre-phaseout
inventory, EPA is limiting the crops that
will legally be able to use methyl
bromide through the reregistration
process under FIFRA. Users of methyl
bromide must meet not only the
requirements of the Clean Air Act, but
also must comply with all requirements
under FIFRA, including limits on the
sale of products for pre-planting use for
certain crops, and all directions for use
on product labeling. EPA disagrees that
inventory methyl bromide should not be
allowed on any non-CUE crop.
However, EPA has determined that the
risks posed by the use of methyl
bromide, both the acute and chronic
toxicological effects as well as its ability
to deplete the ozone layer, would be
unacceptable without significant risk
mitigation measures, including limiting
its use to fewer crops.

As explained in the 2008 CUE final
rule, the Agency intends to continue
releasing the aggregate of methyl
bromide stockpile information reported
to the Agency under the reporting
requirements at 40 CFR 82.13 for the
end of each control period. EPA notes
that if the number of competitors in the
industry were to decline appreciably,
EPA would revisit the question of
whether the aggregate is entitled to
treatment as confidential information
and whether to release the aggregate
without notice. The aggregate
information for 2003 through 2009 is
available in the docket for this
rulemaking.

VI. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

Under Executive Order (EO) 12866
(58 FR 51735, October 4, 1993), this
action is a “significant regulatory
action.” This action is likely to result in

a rule that may raise novel legal or
policy issues. Accordingly, EPA
submitted this action to the Office of
Management and Budget (OMB) for
review under EO 12866 and any
changes made in response to OMB
recommendations have been
documented in the docket for this
action.

B. Paperwork Reduction Act

This action does not impose any new
information collection burden. The
application, recordkeeping, and
reporting requirements have already
been established under previous Critical
Use Exemption rulemakings and this
action does not change any of those
existing requirements. However, the
Office of Management and Budget
(OMB) has previously approved the
information collection requirements
contained in the existing regulations at
40 CFR part 82 under the provisions of
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq. and has assigned OMB
control number 2060-0482. The OMB
control numbers for EPA’s regulations
in 40 CFR are listed in 40 CFR part 9.

C. Regulatory Flexibility Act

The RFA generally requires an agency
to prepare a regulatory flexibility
analysis of any rule subject to notice-
and-comment rulemaking requirements
under the Administrative Procedure Act
or any other statute unless the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.
Small entities include small businesses,
small organizations, and small
governmental jurisdictions. For
purposes of assessing the impacts of this
rule on small entities, small entity is
defined as: (1) A small business that is
identified by the North American
Industry Classification System (NAICS)
Code in the Table below; (2) a small
governmental jurisdiction that is a
government of a city, county, town,
school district or special district with a
population of less than 50,000; and (3)

a small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.

Category

NAICS code

SIC code

NAICS Small busi-
ness size standard (in
number of employees
or millions of dollars)

Agricultural production ..

1112—Vegetable and Melon farming
1113—Fruit and Nut Tree Farming

0172—Grapes.

0171—Berry Crops ...

$0.75 million.

1114—Greenhouse, Nursery, and Floriculture
Production.

0173—Tree NUtS ......cccceiiiiiiieec s

0175—Deciduous Tree Fruits (except apple
orchards and farms).

0179—Fruit and Tree Nuts, NEC.
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NAICS Small busi-
Category NAICS code SIC code ness size standard (in

number of employees
or millions of dollars)

Storage Uses ................

115114—Postharvest Crop activities (except
Cotton Ginning).

311211—Flour Milling

311212—Rice Milling

0181—Ornamental Floriculture and Nursery
Products.

0831—Forest Nurseries and Gathering of
Forest Products.

2041—Flour and Other Grain Mill Products ...
2044—Rice Milling

$7 million.

500 employees.
500 employees.

493110—General Warehousing and Storage | 4225—General Warehousing and Storage .... | $25.5 million.
493130—Farm Product Warehousing and | 4221—Farm Product Warehousing and Stor- | $25.5 million.
Storage. age.
Distributors and Appli- 115112—Soil Preparation, Planting and Culti- | 0721—Crop Planting, Cultivation, and Protec- | $7 million.
cators. vating. tion.

Producers and Import-
ers.

325320—Pesticide and Other
Chemical Manufacturing.

Agricultural
NEC.

2879—Pesticides and Agricultural Chemicals,

500 employees.

Agricultural producers of minor crops
and entities that store agricultural
commodities are categories of affected
entities that contain small entities. This
rule only affects entities that applied to
EPA for an exemption to the phaseout
of methyl bromide. In most cases, EPA
received aggregated requests for
exemptions from industry consortia. On
the exemption application, EPA asked
consortia to describe the number and
size distribution of entities their
application covered. EPA estimated that
3,218 entities petitioned EPA for an
exemption for the 2005 control period.
EPA estimated in 2008 that this had
declined to 2,000 end users of critical
use methyl bromide. Since many
applicants did not provide information
on the distribution of sizes of entities
covered in their applications, EPA
estimated that, based on the above
definition, between one-fourth and one-
third of the entities may be small
businesses. In addition, other categories
of affected entities do not contain small
businesses based on the above
description.

After considering the economic
impacts of this rule on small entities,
EPA certifies that this action will not
have a significant economic impact on
a substantial number of small entities.
In determining whether a rule has a
significant economic impact on a
substantial number of small entities, the
impact of concern is any significant
adverse economic impact on small
entities, since the primary purpose of
the regulatory flexibility analyses is to
identify and address regulatory
alternatives “which minimize any
significant economic impact of the
proposed rule on small entities.” (5
U.S.C. 603-604). Thus, an Agency may
certify that a rule will not have a
significant economic impact on a
substantial number of small entities if

the rule relieves a regulatory burden, or
otherwise has a positive economic effect
on all of the small entities subject to the
rule. Since this rule exempts methyl
bromide for approved critical uses after
the phaseout date of January 1, 2005,
this action will confer a benefit to users
of methyl bromide. We have therefore
concluded that this rule will relieve
regulatory burden for all small entities.

D. Unfunded Mandates Reform Act

This action contains no Federal
mandates under the provisions of Title
IT of the Unfunded Mandates Reform
Act of 1995 (UMRA), 2 U.S.C. 1531—
1538 for State, local, or Tribal
governments or the private sector. The
action imposes no enforceable duty on
any State, local or Tribal governments or
the private sector. Instead, this action
provides an exemption for the
manufacture and use of a phased out
compound and does not impose any
new requirements on any entities.
Therefore, this action is not subject to
the requirements of sections 202 or 205
of the UMRA. This action is also not
subject to the requirements of section
203 of UMRA because it contains no
regulatory requirements that might
significantly or uniquely affect small
governments.

E. Executive Order 13132: Federalism

This action does not have federalism
implications. It will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This rule is
expected to primarily affect producers,
suppliers, importers, exporters, and
users of methyl bromide. Thus,

Executive Order 13132 does not apply
to this action.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have Tribal
implications, as specified in Executive
Order 13175 (65 FR 67249, November 9,
2000). This rule does not significantly or
uniquely affect the communities of
Indian Tribal governments nor does it
impose any enforceable duties on
communities of Indian Tribal
governments. Thus, Executive Order
13175 does not apply to this action.

G. Executive Order No. 13045:
Protection of Children From
Environmental Health and Safety Risks

EPA interprets EO 13045 (62 FR
19885, April 23, 1997) as applying only
to those regulatory actions that concern
health or safety risks, such that the
analysis required under section 5-501 of
the EO has the potential to influence the
regulation. This action is not subject to
EO 13045 because it does not establish
an environmental standard intended to
mitigate health or safety risks.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This final rule is not a “significant
energy action” as defined in Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355 (May 22, 2001)) because it is
not likely to have a significant adverse
effect on the supply, distribution, or use
of energy. This rule does not pertain to
any segment of the energy production
economy nor does it regulate any
manner of energy use. Therefore, we
have concluded that this rule is not
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likely to have any adverse energy
effects.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Public Law
104-113, 12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. NTTAA directs EPA to provide
Congress, through OMB, explanations
when the Agency decides not to use
available and applicable voluntary
consensus standards.

This action does not involve technical
standards. Therefore, EPA did not
consider the use of any voluntary
consensus standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order (EO) 12898 (59 FR
7629 (Feb. 16, 1994)) establishes Federal
executive policy on environmental
justice. Its main provision directs
Federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their

mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA has concluded that it is not
practicable to determine whether there
would be disproportionately high and
adverse human health or environmental
effects on minority and/or low income
populations from this final rule. EPA
believes, however, that this action
affects the level of environmental
protection equally for all affected
populations without having any
disproportionately high and adverse
human health or environmental effects
on any population, including any
minority or low-income population.
Any ozone depletion that results from
this final rule will impact all affected
populations equally because ozone
depletion is a global environmental
problem with environmental and
human effects that are, in general,
equally distributed across geographical
regions.

K. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General

of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A Major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action not a “major rule” as defined
by 5 U.S.C. 804(2). This rule will be
effective May 3, 2010.

List of Subjects in 40 CFR Part 82

Environmental protection, Ozone
depletion, Chemicals, Exports, Imports.
Dated: April 27, 2010.
Lisa P. Jackson,
Administrator.

m For the reasons stated in the preamble,
40 CFR Part 82 is amended as follows:

PART 82—PROTECTION OF
STRATOSPHERIC OZONE

m 1. The authority citation for part 82
continues to read as follows:

Authority: 42 U.S.C. 7414, 7601, 7671—
7671q.

m 2. Section 82.8 is amended by revising
paragraph (c)(1) table and paragraph
(c)(2) to read as follows:

§82.8 Grant of essential use allowances
and critical use allowances.

* * * *

2010 critical

2010 critical use allow- use allow-

ances for pre-plant ances for
Company uses* post-harvest

(kilograms) uses*

(kilograms)
Great Lakes Chemical Corp., A Chemtura COMPANY .......ccccoiiiiiiiiiiieiiieiieeee e 1,102,380 86,145
F o114 = 14 T 0] o OSSPSR 453,324 35,425
ICL-IP America ... 250,516 19,576
LI (O 1 1T PSPPSR PSR 7,800 610
1o £= LU PR TSP RPRPR 1,814,020 141,755

*For production or import of Class |, Group VI controlled substance exclusively for the Pre-Plant or Post-Harvest uses specified in appendix L

to this subpart.

**Due to rounding, numbers do not add exactly.

(2) Allocated critical stock allowances
granted for specified control period. The

following companies are allocated
critical stock allowances for 2010 on a

pro-rata basis in relation to the
inventory held by each.
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Company Company Company
Albemarle Pacific Ag Western Fumigation

Bill Clark Pest Control, Inc.
Burnside Services, Inc.
Cardinal Professional Products
Chemtura Corp.

Degesch America, Inc.

Helena Chemical Co.

Hendrix & Dail

Hy-Yield Products, LLC

ICL-IP America

Industrial Fumigation Company

Pest Fog Sales Corp.
Prosource One

Reddick Fumigants
Royster-Clark, Inc.

Trical Inc.

Trident Agricultural Products
UAP Southeast (NC)

UAP Southeast (SC)

Univar

TOTAL—1,028,108 kilograms

m 3. Appendix L to Subpart A is revised
to read as follows:

Appendix L to Part 82 Subpart A—
Approved Critical Uses and Limiting
Critical Conditions for Those Uses for
the 2010 Control Period

Approved critical uses

Approved critical user and location of use

Limiting critical conditions that exist, or that the ap-
proved critical user reasonably expects could arise
without methyl bromide fumigation

Column A Column B Column C
PRE-PLANT USES
Cucurbits .......ccoeeiiiiiiiiee (a) Growers in Delaware, Maryland, and Michigan ........ Moderate to severe soilborne disease infestation.
(b) Growers in Georgia and Southeastern U.S. limited | Moderate to severe yellow or purple nutsedge infesta-
to growing locations in Alabama, Arkansas, Ken- tion.
tucky, Louisiana, North Carolina, South Carolina, | Moderate to severe soilborne disease infestation.
Tennessee, and Virginia. Moderate to severe root knot nematode infestation.
Eggplant ......cccccecieneiiincennn, (a) Florida growers ..........ccccerviieneeiieenie e Moderate to severe yellow or purple nutsedge infesta-

(b) Georgia growers

(c) Michigan growers

tion.

Moderate to severe soilborne disease infestation.
Restrictions on alternatives due to karst topographical
features and soils not supporting seepage irrigation.
Moderate to severe yellow or purple nutsedge infesta-

tion.
Moderate to severe nematode infestation.
Moderate to severe pythium collar, crown and root rot.
Moderate to severe southern blight infestation.
Restrictions on alternatives due to karst topographical
features.
Moderate to severe soilborne disease infestation.

Forest Nursery Seedlings ....

(a) Growers in Alabama, Arkansas, Georgia, Louisiana,
Mississippi, North Carolina, Oklahoma, South Caro-
lina, Tennessee, Texas, and Virginia.

(b) International Paper and its subsidiaries limited to
growing locations in Alabama, Arkansas, Georgia,
South Carolina, and Texas.

(c) Government-owned seedling nurseries in lllinois, In-
diana, Kentucky, Maryland, Missouri, New Jersey,
Ohio, Pennsylvania, West Virginia, and Wisconsin.

(d) Weyerhaeuser Company and its subsidiaries limited
to growing locations in Alabama, Arkansas, North
Carolina, and South Carolina.

(e) Weyerhaeuser Company and its subsidiaries limited
to growing locations in Oregon and Washington.
(f) Michigan growers

Moderate to severe yellow or purple nutsedge infesta-
tion.

Moderate to severe soilborne disease infestation.

Moderate to severe nematode infestation.

Moderate to severe yellow or purple nutsedge infesta-
tion.

Moderate to severe soilborne disease infestation.

Moderate to severe weed infestation including purple
and yellow nutsedge infestation.

Moderate to severe Canada thistle infestation.

Moderate to severe nematode infestation.

Moderate to severe soilborne disease infestation.

Moderate to severe yellow or purple nutsedge infesta-
tion.

Moderate to severe soilborne disease infestation.

Moderate to severe nematode or worm infestation.

Moderate to severe yellow nutsedge infestation.

Moderate to severe soilborne disease infestation.

Moderate to severe soilborne disease infestation.

Moderate to severe Canada thistle infestation.

Moderate to severe nutsedge infestation.

Moderate to severe nematode infestation.

Orchard Nursery Seedlings

(a) Members of the Western Raspberry Nursery Con-
sortium limited to growing locations in Washington,
and members of the California Association of Nursery
and Garden Centers representing Deciduous Tree
Fruit Growers.

(b) California rose nurseries

Moderate to severe nematode infestation.
Medium to heavy clay soils.
Local township limits prohibiting 1,3-dichloropropene.

Moderate to severe nematode infestation.
Local township limits prohibiting 1,3-dichloropropene.
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Approved critical uses

Column A

Approved critical user and location of use

Column B

Limiting critical conditions that exist, or that the ap-
proved critical user reasonably expects could arise
without methyl bromide fumigation

Column C

Orchard Replant

(a) California stone fruit, table and raisin grape, wine
grape, walnut, and almond growers.

Moderate to severe nematode infestation.

Moderate to severe soilborne disease infestation.

Replanted orchard soils to prevent orchard replant dis-
ease.

Medium to heavy soils.

Local township limits prohibiting 1,3-dichloropropene.

Ornamentals

(a) California growers

(b) Florida growers

(c) Michigan herbaceous perennial growers

(d) New York growers

Moderate to severe soilborne disease infestation.

Moderate to severe nematode infestation.

Local township limits prohibiting 1,3-dichloropropene.

Moderate to severe weed infestation.

Moderate to severe soilborne disease infestation.

Moderate to severe nematode infestation.

Restrictions on alternatives due to karst topographical
features and soils not supporting seepage irrigation.

Moderate to severe nematode infestation.

Moderate to severe soilborne disease infestation.

Moderate to severe yellow nutsedge and other weed in-
festation.

Moderate to severe soilborne disease infestation.

Moderate to severe nematode infestation.

Peppers

(a) Alabama, Arkansas, Kentucky, Louisiana, North
Carolina, South Carolina, Tennessee, and Virginia
growers.

(b) Florida growers

(c) Georgia growers

(d) Michigan growers

Moderate to severe yellow or purple nutsedge infesta-
tion.

Moderate to severe nematode infestation.

Moderate to severe pythium root, collar, crown and root
rots.

Moderate to severe yellow or purple nutsedge infesta-
tion.

Moderate to severe soilborne disease infestation.

Moderate to severe nematode infestation.
Restrictions on alternatives due to karst topographical
features and soils not supporting seepage irrigation.
Moderate to severe yellow or purple nutsedge infesta-
tion.

Moderate to severe nematode infestation, or moderate
to severe pythium root and collar rots.

Moderate to severe southern blight infestation, crown or
root rot.

Restrictions on alternatives due to karst topographical
features.

Moderate to severe soilborne disease infestation.

Strawberry Fruit

(a) California growers

(b) Florida growers

(c) Alabama, Arkansas, Georgia, lllinois, Kentucky,
Louisiana, Maryland, Mississippi, Missouri, New Jer-
sey, North Carolina, Ohio, South Carolina, Ten-
nessee, and Virginia growers.

Moderate to severe black root rot or crown rot.

Moderate to severe yellow or purple nutsedge infesta-
tion.

Moderate to severe nematode infestation.

Local township limits prohibiting 1,3-dichloropropene.

Time to transition to an alternative.

Moderate to severe yellow or purple nutsedge infesta-
tion.

Moderate to severe nematode infestation.

Moderate to severe soilborne disease infestation.

Carolina geranium or cut-leaf evening primrose infesta-
tion.

Restrictions on alternatives due to karst topographical
features and soils not supporting seepage irrigation.
Moderate to severe yellow or purple nutsedge infesta-

tion.
Moderate to severe nematode infestation.
Moderate to severe black root and crown rot.

Strawberry Nurseries

(a) California growers

Moderate to severe soilborne disease infestation.

Moderate to severe yellow or purple nutsedge infesta-
tion.

Moderate to severe nematode infestation.
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Approved critical uses

Approved critical user and location of use

(b) North Carolina and Tennessee growers

Limiting critical conditions that exist, or that the ap-
proved critical user reasonably expects could arise
without methyl bromide fumigation

Moderate to severe black root rot.

Moderate to severe root-knot nematode infestation.

Moderate to severe yellow and purple nutsedge infesta-
tion.

Sweet Potato Slips ..........

(a) California growers

Local township limits prohibiting 1,3-dichloropropene.

Tomatoes

(a) Michigan growers

Moderate to severe soilborne disease infestation.
Moderate to severe fungal pathogen infestation.

(b) Alabama, Arkansas, Florida, Georgia, Kentucky,
Louisiana, Mississippi, North Carolina, South Caro-
lina, Tennessee, and Virginia growers.

Moderate to severe yellow or purple nutsedge infesta-
tion.

Moderate to severe soilborne disease infestation.

Moderate to severe nematode infestation.

Restrictions on alternatives due to karst topographical
features and, in Florida, soils not supporting seepage
irrigation.

(c) Maryland growers

Moderate to severe fungal pathogen infestation.

POST-HARVEST USES

Food Processing

(a) Rice millers in the U.S. who are members of the
USA Rice Millers Association.

(b) Pet food manufacturing facilities in the U.S. who are
members of the Pet Food Institute.

(c) Members of the North American Millers’ Association
in the U.S.

(d) Members of the National Pest Management Asso-
ciation treating processed food, cheese, herbs and
spices, and spaces and equipment in associated
processing and storage facilities.

Moderate to severe beetle, weevil, or moth infestation.

Presence of sensitive electronic equipment subject to
corrosion.

Time to transition to an alternative.

Moderate to severe beetle, moth, or cockroach infesta-
tion.

Presence of sensitive electronic equipment subject to
corrosion.

Time to transition to an alternative.

Moderate to severe beetle infestation.

Presence of sensitive electronic equipment subject to
corrosion.

Time to transition to an alternative.

Moderate to severe beetle or moth infestation.

Presence of sensitive electronic equipment subject to
corrosion.

Time to transition to an alternative.

Commodities

(a) California entities storing walnuts, beans, dried
plums, figs, raisins, and dates (in Riverside county
only) in California.

Rapid fumigation required to meet a critical market win-
dow, such as during the holiday season.

Dry Cured Pork Products

(a) Members of the National Country Ham Association
and the Association of Meat Processors, Nahunta
Pork Center (North Carolina), and Gwaltney and
Smithfield Inc.

Red legged ham beetle infestation.
Cheese/ham skipper infestation.
Dermested beetle infestation.

Ham mite infestation.

[FR Doc. 2010-10226 Filed 4-30-10; 8:45 am]

BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric

Administration
50 CFR Part 622

[Docket No. 100217094-0195-02]

RIN 0648—-AY57

Fisheries of the Caribbean, Gulf of

Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues this final rule to
implement a regulatory amendment to
the Fishery Management Plan for the
Reef Fish Resources of the Gulf of
Mexico (FMP) prepared by the Gulf of
Mexico Fishery Management Council
(Council). This final rule increases the

Mexico, and South Atlantic; Reef Fish
Fishery of the Gulf of Mexico; Red
Snapper Management Measures

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and

commercial and recreational quotas for
red snapper and closes the recreational
red snapper component of the Gulf of
Mexico (Gulf) reef fish fishery at 12:01
a.m., local time, July 24, 2010. The
intended effect of this rule is to help



Federal Register/Vol.

75, No. 84/Monday, May 3, 2010/Rules and Regulations

23187

achieve optimum yield by relaxing red
snapper harvest limitations consistent
with the findings of the recent stock
assessment for this species.

DATES: This final rule is effective June
2, 2010.

ADDRESSES: Copies of the regulatory
amendment, which includes an
environmental assessment and a
regulatory impact review, may be
obtained from the Gulf of Mexico
Fishery Management Council, 2203
North Lois Avenue, Suite 1100, Tampa,
FL 33607; telephone 813—-348-1630; fax
813-348-1711; e-mail
gulfcouncil@gulfcouncil.org; or may be
downloaded from the Council’s website
at http://www.gulfcouncil.org/.

FOR FURTHER INFORMATION CONTACT:
Peter Hood, 727-824-5308.

SUPPLEMENTARY INFORMATION: The reef
fish fishery of the Gulf of Mexico is
managed under the FMP. The FMP was
prepared by the Council and is
implemented through regulations at 50
CFR part 622 under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act).

On March 30, 2010, NMFS published
a proposed rule for the regulatory
amendment and requested public
comment (75 FR 15665). The proposed
rule and the regulatory amendment
outline the rationale for the measures
contained in this final rule. Additional
rationale is provided here and in the
comments and responses section.

Management Measures Contained in
this Final Rule

Revisions to Commercial and
Recreational Quotas

The regulatory amendment sets the
total allowable catch (TAC) for 2010 and
subsequent fishing years for Gulf red
snapper at 6.945 million 1b (3.150
million kg). Based on the recent red
snapper assessment update, the
overfishing limit (OFL), as endorsed by
the Council’s Scientific and Statistical
Committee (SSC) for 2010 is 9.26
million lb (4.2 million kg). However,
because there is considerable
uncertainty around assessment model
results, the SSC recommended an
acceptable biological catch (ABC) of
6.945 million 1b (3.150 million kg),
which is 25 percent below the OFL, to
account for scientific uncertainty and in
accordance with the National Standard
1 Guidelines (74 FR 3178, January 16,
2009). When setting the TAC for red
snapper in 2010, the Gulf Council
cannot exceed the ABC recommended
by the Council’s SSC. Based on the
current commercial and recreational

allocations (51 percent commercial and
49 percent recreational), red snapper
TAC is implemented through this final
rule by setting the commercial quota for
Gulf red snapper at 3.542 million lb
(1.607 million kg) and the recreational
quota at 3.403 million lb (1.544 million
kg).

Closure Date of the Recreational Red
Snapper Fishing Season

The Magnuson-Stevens Act requires
NMEFS to close the recreational red
snapper fishery in Federal waters when
the quota is met or projected to be met.
Finalized 2009 recreational landings
data indicate that the recreational red
snapper quota is projected to be met on
or by July 23, 2010. Therefore, NMFS
will close the recreational red snapper
fishing season at 12:01 a.m., local time,
July 24, 2010, which constitutes a 53—
day fishing season. As compared to the
recreational fishing season under the
existing 2.45 million 1b (1.11 million kg)
quota, and assuming similar effort and
catch rates for 2010, the season would
have been 27 to 34 days. However,
taking into account the 2.09 million 1b
(0.95 million kg) quota overage in 2009
and the new 3.403 million 1b (1.544
million kg) quota implemented through
this final rule, the recreational fishing
season will remain open for 53 days in
2010. These management measures
achieve the goal of National Standard 1
of the Magnuson-Stevens Act, which
states that conservation and
management measures shall prevent
overfishing while achieving, on a
continuing basis, the optimum yield for
the fishery.

Comments and Responses

The following is a summary of the
comments NMFS received on the
proposed rule and NMFS’ respective
responses. During the comment period,
NMFS received 260 comments,
including 249 from private citizens, 6
from governmental or civic
organizations, 4 from recreational
fishing organizations, and 1 from an
environmental group.

Comment 1: The recreational and
commercial quotas should be increased
and the season length should either
match or exceed the 2009 75—day
season.

Response: The 2009 red snapper stock
assessment update indicated that the
red snapper stock in the Gulf of Mexico
is improving under the current
rebuilding plan. This is consistent with
the observations provided in the
comments. Although the stock is still
considered overfished, it is no longer
undergoing overfishing and harvest
levels may be increased.

For the recreational fishery, even
though the quota will be increased, a
2010 season of 75 days or more is not
justified or appropriate. The 75—day
season in 2009 resulted in an overage of
the recreational quota by approximately
2.09 million 1b (0.95 million kg).
Projections indicate that for recreational
catch to not exceed the new 3.403
million Ib (1.544 million kg) quota in
2010, the season length may only be 53
days long. If the quota were to remain
at 2.45 million b (1.11 million kg),
projections indicate the fishery could
stay open for 27-34 days.

NMFS used historical landings and
changes in regulations to project the
length of the season. Landings
information are obtained from the
Marine Recreational Fisheries Statistics
Survey, including the for-hire charter
survey; Southeast Fisheries Science
Center headboat survey; and Texas
Parks and Wildlife Department charter
and private/rental creel survey. Season
lengths are then projected under
different management scenarios. Details
of how these data are applied to project
season length may be found at: http://
sero.nmfs.noaa.gov/sf/
GulfRedSnapperHomepage.htm.

Comment 2: The bag limit should be
increased or the size limit should be
decreased because the stock condition is
improving or because of possible
increases in discards and discard
mortality from the increased stock
abundance.

Response: For the Council and NMFS
to increase the bag limit or reduce the
size limit, under an increased quota, the
trade off would be to reduce the length
of the season. However, comments
received in response to the proposed
rule and comments received by the
Council requested the season remain
open for as long as possible. In
developing the regulatory amendment
supporting an increase in the total
allowable catch, the Council decided to
leave size or bag limits unchanged to
facilitate lengthening the season. The
Council and NMFS have addressed
measures to reduce discard mortality in
other actions such as the requirement
for dehookers, circle hooks, and venting
tools.

Comment 3: The commercial and
recreational quotas should be based on
a total allowable catch of 9.26 million 1b
(4.2 million kg).

Response: Based on the recent red
snapper assessment update, the OFL, as
endorsed by the Council’s SSC for 2010
is 9.26 million b (4.2 million kg). The
OFL is an estimate of the catch level
above which overfishing is occurring. At
its February meeting, the Council voted
on and NMFS is implementing a TAC of
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6.945 million Ib, based on the SSC’s
ABC recommendation, which is 75
percent of the OFL. The ABC is a level
of a stock or stock complex’s annual
catch that accounts for scientific
uncertainty in the estimate of OFL.
Because there is considerable
uncertainty around assessment model
results, the SSC determined that setting
the ABC at 75 percent of the OFL would
allow the red snapper stock to continue
to rebuild within the rebuilding plan
timeframe. Section 302(h)(6) of the
Magnuson-Stevens Act mandates that
each Council “may not exceed the
fishing level recommendations of its
SSC” and section (g)(1)(B) identifies
these fishing level recommendation
categories to include: “ABC, preventing
overfishing, maximum sustainable
yield, and achieving rebuilding
strategies.” Therefore, the greatest level
of TAC the Council may recommend,
based on the ABC recommended by the
SSC, is 6.945 million 1b (3.150 million
kg).

gComment 4: Any increase in the
commercial quota should be distributed
to individual fishing quota (IFQ)
shareholders who have lower catch
histories as a result of having Class 2
licenses (200-1b (90.7—kg) trip limit).

Response: The current red snapper
IFQ program distributes increases and
decreases in the commercial quota
among IFQ participants based on the
number of IFQ shares they own. The
increased commercial quota will be
distributed proportionately among
current red snapper IFQ shareholders as
of the effective date of this final rule,
pursuant to Amendment 26 to the FMP.
If any share transfers are pending the
day the rule becomes effective,
additional allocation will go to the
original share holder. To change this
form of distribution would require a
plan amendment to the Reef Fish FMP
and, therefore, is beyond the scope of
the regulatory amendment and this final
rule.

Comment 5: The allocation between
commercial and recreational sectors
should be changed to favor the
recreational fishery.

Response: Allocations in the red
snapper component of the Gulf reef fish
fishery (51 percent commercial and 49
percent recreational) used in the
regulatory amendment are based on
historical percentages harvested by user
groups during the base period of 1979
to 1987. To change the current
allocation would require a plan
amendment to the FMP and, therefore,
is beyond the scope of the regulatory
amendment and this final rule.

Comment 6: The science upon which
the recreational season length estimate

is based is unreliable and should not be
used to set season length or estimate
recreational levels relative to the quota.

Response: The methods and data used
to project the recreational season length
are thoroughly reviewed by the
Southeast Fisheries Science Center to
ensure best scientific practices are
followed. In addition, the stock
assessment used to estimate the 2010
red snapper season length is based on
the Southeast Data, Assessment, and
Review (SEDAR) process. The SEDAR
process was initiated in 2002 to improve
the quality and reliability of fishery
stock assessments in the South Atlantic,
Gulf of Mexico, and U.S. Caribbean. The
SEDAR process seeks improvements in
the scientific quality of stock
assessments, including attempts to place
greater relevance on historical and
current information to address existing
and emerging fishery management
issues. This process emphasizes
constituent and stakeholder
participation in assessment
development, transparency in the
assessment process, and a rigorous and
independent scientific review of
completed stock assessments. The
SEDAR process is organized around
three workshops. The data workshop
documents, analyzes, and reviews data
sets to be used for assessment analyses.
The assessment workshop develops and
refines quantitative population analyses
and estimates population parameters.
The final workshop is conducted by a
panel of independent experts who
review the data and the assessment and
recommends the most appropriate
values for critical population parameters
and management considerations. Recent
assessments of the red snapper stock
were conducted within this process. All
workshops and Council-initiated
meetings to review the assessment were
open to the public and included
constituents on the various SEDAR
panels that reviewed the data and
provided recommendations on
management measures.

Comment 7: The estimate of the
number of potentially affected entities
in the for-hire fleet is incorrect; there
have never been more than 1,350 active
permits in the fishery.

Response: In the proposed rule,
NMEFS stated, “On December 23, 2009,
there were 1,266 active Gulf reef fish
for-hire permits” and “Because of the
extended renewal period, numerous
permits may be expired but renewable
at any given time of the year. It is
estimated that the total number of
permits (and associated vessels) active
for some portion of the entire calendar
year is a few hundred more than the
number of permits active on any given

date.” When the moratorium on for-hire
reef fish permits was established in
2003, NMFS initially issued 1,625
moratorium reef fish permits. NMFS
agrees the number of permits issued has
continually declined since then. Since
publication of the proposed rule, NMFS
has tabulated the number of unique reef
fish for-hire permits that were valid
(non-expired) and, therefore, able to be
fished during the 2009 calendar year.
This number is 1,424, or 158 more than
the number of active permits reported in
the proposed rule. NMFS believes that
some confusion regarding the
appropriate totals may be attributed to
conflicting definitions of the term
“active” in the context of a permit. The
NMEFS definition of the term “active”
refers to a non-expired permit at a point
in time, and does not necessarily denote
a permit for a vessel that actively fished.
It is possible that the comment referred
to the number of permits for vessels that
actively fished rather than the number
of valid permits. Because logbooks are
not required in this sector, available
data do not allow determination of the
number of permits for vessels that
actually fished.

Comment 8: Although the recreational
quota is being increased, a reduced
season will cause economic harm to
fishing communities dependent on
recreational fishing.

Response: The 2010 season will be
shorter than the 2009 season. However,
the 2009 season is not the appropriate
baseline to use for analysis of the effects
of the 2010 TAC increase. The
recreational sector exceeded the red
snapper quota by approximately 2.09
million lb (0.95 million kg) in 2009.
Section 407(d) of the Magnuson-Stevens
Act mandates NMFS to close the
recreational red snapper component of
the Gulf reef fish fishery when the red
snapper quota is met or projected to be
met. Therefore, the correct baseline for
analysis of the expected effects of the
2010 TAC increase is the season that
would be expected to occur in the
absence of the TAC increase and not the
75—day season that occurred in 2009. As
a result, while the 2010 season will be
shorter than the 2009 season and fishing
may not be as profitable, the 2010
season will be longer than the season
that would occur in the absence of the
TAC increase, and economic benefits to
fishing communities will increase
relative to conditions that would occur
in 2010 in the absence of the TAC
increase.

Classification

The Administrator, Southeast Region,
NMFS, determined that the regulatory
amendment is necessary for the
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conservation and management of the red
snapper component of the Gulf reef fish
fishery and that it is consistent with the
Magnuson-Stevens Act and other
applicable laws.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration during
the proposed rule stage that this action
would not have a significant economic
impact on a substantial number of small
entities. The factual basis for this
certification was published in the
proposed rule and is not repeated here.
No comments were received regarding
this certification. As a result, a
regulatory flexibility analysis was not
required and none was prepared.

List of Subjects in 50 CFR Part 622

Fisheries, Fishing, Puerto Rico,
Reporting and recordkeeping
requirements, Virgin Islands.

Dated: April 27, 2010.
Samuel D. Rauch III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

m For the reasons set out in the
preamble, 50 CFR part 622 is amended
as follows:

PART 622—FISHERIES OF THE
CARIBBEAN, GULF, AND SOUTH
ATLANTIC

m 1. The authority citation for part 622
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2.In §622.42, paragraphs (a)(1)(i)
introductory text and (a)(2)(i) are
revised to read as follows:

§622.42 Quotas.

* * * * *

(a)
(1)
(i) Red snapper -3.542 million lb
(1.607 million kg), round weight.

* * * * *

(2) * % %

(i) Recreational quota for red snapper.
The recreational quota for red snapper
is 3.403 million 1b (1.544 million kg),
round weight.

* * * * *

* % %
* % %

[FR Doc. 2010-10238 Filed 4-28-10; 4:15 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 0911161406—-0195-04]

RIN 0648—-AY37

Fisheries of the Exclusive Economic
Zone Off Alaska; Individual Fishing
Quota Program; Correction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; correction.

SUMMARY: This action corrects the
SUPPLEMENTARY INFORMATION
section to a final rule published in the
Federal Register on April 20, 2010,
which erroneously waived the 30 day
delay in effective date. A 30—day delay
in effectiveness will allow fishermen to
come into compliance with the terms of
the rule, as was originally intended,
without compromising any other aspect
of the fishery. NMFS will not enforce
the requirement that owners be onboard
vessels unless otherwise required by
statute or regulation.

DATES: Effective May 3, 2010.

FOR FURTHER INFORMATION CONTACT:
Patsy A. Bearden, 907-586—7228.

SUPPLEMENTARY INFORMATION:

Need for Correction

In the final rule, published on April
20, 2010, that revised the Individual
Fishing Quota Program for the sablefish
and halibut fisheries off Alaska (75 FR
20526), make the following correction in
the SUPPLEMENTARY INFORMATION
section. On page 20527, in the second
column, delete this paragraph:

“For the same reasons, the AA finds
good cause under 5 U.S.C. 553(d)(3) to
waive the 30 day delay in effective
date.”

Dated: April 27, 2010.

Samuel D. Rauch III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 2010-10237 Filed 4-28-10; 4:15 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 0910131362-0087-02]
RIN 0648—-XW20

Fisheries of the Economic Exclusive
Zone Off Alaska; Deep-Water Species
Fishery by Vessels Using Trawl Gear in
the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMF'S is prohibiting directed
fishing for species that comprise the
deep-water species fishery by vessels
using trawl gear in the Gulf of Alaska
(GOA). This action is necessary because
the second seasonal apportionment of
the Pacific halibut bycatch allowance
specified for the deep-water species
fishery in the GOA has been reached.
DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), April 28, 2010, through
1200 hrs, A.Lt., July 1, 2010.

FOR FURTHER INFORMATION CONTACT: Josh
Keaton, 907-586—-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The second seasonal apportionment
of the Pacific halibut bycatch allowance
specified for the deep-water species
fishery in the GOA is 300 metric tons as
established by the final 2010 and 2011
harvest specifications for groundfish of
the GOA (75 FR 11749, March 12, 2010),
for the period 1200 hrs, A.Lt., April 1,
2010, through 1200 hrs, A.lL.t., July 1,
2010.

In accordance with §679.21(d)(7)(i),
the Administrator, Alaska Region,
NMFS, has determined that the second
seasonal apportionment of the Pacific
halibut bycatch allowance specified for
the trawl deep-water species fishery in
the GOA has been reached.
Consequently, NMFS is prohibiting
directed fishing for the deep-water
species fishery by vessels using trawl
gear in the GOA. The species and
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species groups that comprise the deep-
water species fishery include sablefish,
rockfish, deep-water flatfish, rex sole,
and arrowtooth flounder. This closure
does not apply to fishing by vessels
participating in the cooperative fishery
in the Rockfish Program for the Central
GOA.

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best

available information recently obtained

from the fishery. The Assistant
Administrator for Fisheries, NOAA

(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of the deep-water
species fishery by vessels using trawl
gear in the GOA. NMFS was unable to
publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of April 27, 2010.

The AA also finds good cause to
waive the 30—day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by §679.21
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: April 27, 2010.

James P. Burgess

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-10241 Filed 4-28-10; 4:15 pm]
BILLING CODE 3510-22-S
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Monday, May 3, 2010

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF ENERGY

10 CFR Part 430
[Docket No. EERE-2010-BT-STD-0005]
RIN 1904—-AC15

Energy Conservation Program for
Consumer Products: Energy
Conservation Standards for Certain
Small Diameter, Elliptical Reflector,
and Bulged Reflector Incandescent
Reflector Lamps

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of public meeting and
availability of a framework document.

SUMMARY: Pursuant to the Energy Policy
and Conservation Act (EPCA), the U.S.
Department of Energy (DOE) is
preparing a notice of proposed
rulemaking regarding energy
conservation standards for certain
incandescent reflector lamps (IRLs) that
have elliptical reflector (ER) or bulged
reflector (BR) bulb shapes, and for
certain IRLs with diameters of 2.50
inches. DOE will hold a public meeting
to discuss and receive comments on the
product classes that DOE plans to
analyze for the purpose of amending
energy conservation standards for
certain IRLs, and the analytical
approach, models, and tools that DOE is
using to evaluate standards for these
products. DOE encourages written
comments on these subjects. To inform
interested parties and facilitate this
process, DOE has prepared a framework
document describing the analytical
approaches DOE anticipates using to
evaluate potential standards for these
lamps.

DATES: DOE will hold a public meeting
on Wednesday, May 26, 2010 from 9
a.m. to 5 p.m. in Washington, DC. DOE
must receive requests to speak at the
public meeting before 4 p.m.,
Wednesday, May 12, 2010. DOE must
receive a signed original and an
electronic copy of statements to be given
at the public meeting before 4 p.m.,

Wednesday, May 19, 2010. DOE will
accept comments, data, and information
before and after the public meeting, but
no later than June 17, 2010.

ADDRESSES: The public meeting will be
held at the U.S. Department of Energy,
Forrestal Building, Room 8E—089, 1000
Independence Avenue, SW.,
Washington, DC 20585—-0121. To attend
the public meeting, please notify Ms.
Brenda Edwards at (202) 586—2945.
Please note that foreign nationals
visiting DOE Headquarters are subject to
advance security screening procedures.
Any foreign national wishing to
participate in the meeting should advise
DOE as soon as possible by contacting
Ms. Brenda Edwards to initiate the
necessary procedures.

Any comments submitted must
identify the notice of public meeting
(NOPM) for Energy Conservation
Standards for Certain Incandescent
Reflector Lamps, and provide the docket
number EERE-2010-BT-STD-0005
and/or regulatory information number
(RIN) 1904—-AC15. Comments may be
submitted using any of the following
methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
instructions for submitting comments.

2. E-mail: IRL-2010-STD-
0005@ee.doe.gov. Include docket
number EERE-2010-BT-STD-0005
and/or RIN: 1904—-AC15 in the subject
line of the message.

3. Postal Mail: Ms. Brenda Edwards,
U.S. Department of Energy, Building
Technologies Program, Mailstop EE-2],
Public Meeting for Certain Incandescent
Reflector Lamps, EE-2009-BT-STD-
0022, 1000 Independence Avenue, SW.,
Washington, DC 20585-0121. Please
submit one signed paper original.

4. Hand Delivery/Courier: Ms. Brenda
Edwards, U.S. Department of Energy,
Building Technologies Program, 950
L’Enfant Plaza, SW., Suite 600,
Washington, DC 20024. Telephone:
(202) 586—2945. Please submit one
signed paper original.

Docket: For access to the docket to
read background documents or
comments received, visit the U.S.
Department of Energy, Resource Room
of the Building Technologies Program,
950 L’Enfant Plaza, SW., Suite 600,
Washington, DC (202) 586—2945,
between 9 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
Please call Ms. Brenda Edwards at the

above telephone number for additional
information regarding visiting the
Resource Room. DOE’s framework
document is available at: http://
www1.eere.energy.gov/buildings/
appliance standards/residential/
incandescent_lamps.html.

FOR FURTHER INFORMATION CONTACT: Ms.
Margaret Sullivan, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies, EE-2], 1000
Independence Avenue, SW.,
Washington, DC 20585-0121.
Telephone: (202) 287-1604. E-mail:
Margaret.Sullivan@ee.doe.gov.

Mr. Eric Stas, U.S. Department of
Energy, Office of the General Counsel,
GC-71, 1000 Independence Avenue,
SW., Washington, DC 20585—-0121.
Telephone: (202) 586—9507. E-mail:
Eric.Stas@hgq.doe.gov.

For information on how to submit or
review public comments and on how to
participate in the public meeting,
contact Ms. Brenda Edwards, U.S.
Department of Energy, Office of Energy
Efficiency and Renewable Energy,
Building Technologies Program, EE-2],
1000 Independence Avenue, SW.,
Washington, DC 20585-0121.
Telephone: (202) 586—2945. E-mail:
Brenda.Edwards@ee.doe.gov.

SUPPLEMENTARY INFORMATION:

I. Authority

Title IIT of the Energy Policy and
Conservation Act of 1975 (42 U.S.C.
6291 et seq.) (EPCA or the Act)
established the Energy Conservation
Program for Consumer Products Other
Than Automobiles, covering major
household appliances. Subsequent
amendments expanded Title III of EPCA
to include additional consumer
products and certain commercial and
industrial equipment. In particular, the
Energy Policy Act of 1992 (EPACT 1992)
included amendments to EPCA that
added as covered products certain IRLs
with wattages of 40 watts (W) or higher,
and that established energy
conservation standards for these IRLs. In
defining the term “incandescent
reflector lamp,” EPACT 1992 excluded
lamps with ER and BR bulb shapes, and
with diameters of 2.75 inches or less.
Therefore, such IRLs were neither
included as covered products nor
subject to EPCA’s standards for IRLs.

However, section 322(a)(1) of the
Energy Independence and Security Act
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of 2007 (EISA 2007) subsequently
amended EPCA to expand the Act’s
definition of “incandescent reflector
lamp” to include lamps with a diameter
between 2.25 and 2.75 inches, as well as
lamps with ER, BR, bulged parabolic
aluminized reflector (BPAR), or similar
bulb shapes. (42 U.S.C. 6291(30)(C)(ii)
and (F)) Consequently, these lamps
became covered products subject to
EPCA'’s standards for IRLs, except that
section 322(b) of EISA 2007 also
amended EPCA to exempt from the IRL
standards the following categories of
these lamps: (1) Lamps rated 50 watts or
less that are ER30, BR30, BR40, or ER40;
(2) lamps rated 65 watts that are BR30,
BR40, or ER40 lamps; and (3) R20
incandescent reflector lamps rated 45
watts or less (lamps that have a diameter
of 2.5 inches or less, such as R20 lamps,
are commonly referred to as small
diameter lamps). (42 U.S.C.
6295(1)(1)(C)) (Hereafter, DOE refers to
these lamps collectively as the “exempt
IRLs.”)

In a recent rulemaking to consider
amending EPCA’s standards for IRLs
and certain other types of lamps, DOE
initially concluded that it lacked
authority to set standards for the exempt
IRLs. 74 FR 16920, 16930 (April 13,
2009). DOE also concluded, therefore,
that these lamps were not covered by
the EPCA directive (42 U.S.C. 6295(i))
that DOE consider amending the Act’s
standards for IRLs and other lamps.
However, upon consideration of the
comments it received in that
rulemaking, DOE decided to reexamine
these conclusions. 74 FR 16920, 16930—
31 (April 13, 2009); 74 FR 34080, 34092
(July 14, 2009).

DOE has undertaken this
reexamination and has now concluded,
for the reasons that follow, that it has
the authority under EPCA to adopt
standards for the exempt IRLs, and that
these lamps are covered by the directive
in 42 U.S.C. 6295(i) to amend EPCA’s
standards for IRLs. First, by amending
the definition of “incandescent reflector
lamp” (42 U.S.C. 6291(30)(C)(ii) and
(F)), EISA 2007 effectively brought ER,
BR, and small diameter lamps into the
Federal energy conservation standards
program as covered product, thereby
granting DOE regulatory authority.
Additionally, although 42 U.S.C.
6295(i)(1)(C) exempts certain ER, BR,
and small diameter lamps from
statutorily-prescribed standards, EISA
2007 grants DOE authority to amend the
standards laid out in 42 U.S.C.
6295(i)(1), which includes subparagraph
(C). As aresult, the statutory text did
not exempt the bulbs from future
regulation, only from the specified
minimum standards in 42 U.S.C.

6295(i)(1). Consequently, DOE is
conducting this rulemaking to address
the potential for development of energy
conservation standards for the exempt
IRLs.

DOE must design any new or
amended standard for these products to
achieve the maximum improvement in
energy efficiency that is technologically
feasible and economically justified. Any
standard must also result in significant
conservation of energy. (42 U.S.C.
6295(0)(2)(A) and (3)) To determine
whether a proposed standard is
economically justified, DOE must, after
receiving comments on the proposed
standard, determine whether the
benefits of the standard exceed its
burdens to the greatest extent
practicable, weighing the following
seven factors:

1. The economic impact of the
standard on manufacturers and
consumers of products subject to the
standard;

2. The savings in operating costs
throughout the estimated average life of
the covered products in the type (or
class) compared to any increase in the
price, initial charges, or maintenance
expenses for the covered products
which are likely to result from the
imposition of the standard;

3. The total projected amount of
energy savings likely to result directly
from the imposition of the standard;

4. Any lessening of the utility or the
performance of the covered products
likely to result from the imposition of
the standard;

5. The impact of any lessening of
competition, as determined in writing
by the Attorney General, that is likely to
result from the imposition of the
standard;

6. The need for national energy
conservation; and

7. Other factors the Secretary [of
Energy] considers relevant.

(42 U.S.C. 6295(0)(2)(B)1)(D)—-(VI))

II. History of Standards Rulemaking for
ER, BR, and Small Diameter
Incandescent Reflector Lamps

A. Background

As indicated above, EISA 2007
amended EPCA both to add as covered
products the exempt IRLs (42 U.S.C.
6291(30)(C)(ii) and (F)) and to exempt
them from EPCA’s energy conservation
standards for IRLs (42 U.S.C.
6295(i)(1)(C)). As also indicated above,
DOE initially concluded that it lacked
authority to adopt standards for the
exempt IRLs. Accordingly, in the recent
lamps standards rulemaking, DOE’s
analyses did not examine whether
standards for these IRLs might be

warranted. (74 FR 34080, July 14, 2009)
Based upon a reexamination of its
authority, DOE decided to conduct this
separate rulemaking to assess energy
conservations standards for the exempt
IRLs.

B. Current Rulemaking Process

This NOPM represents the first step in
the process to consider adoption of
energy conservation standards for the
exempt IRLs. Because the previous
rulemaking for IRLs was completed
relatively recently, DOE possesses
methodologies for all stages of the
analysis that have already been vetted
and revised according to public
comments. Accordingly, DOE intends to
present the results of its analyses in the
notice of proposed rulemaking (NOPR)
phase. DOE is issuing this NOPM with
the intention of receiving as much
feedback as possible regarding the
methodologies, data, and key
assumptions that will be used for the
analyses before performing the NOPR
analyses. The analyses and proposed
methodologies that will be used for the
NOPR phase of this rulemaking are
described in detail in the framework
document, available at the web link
provided in the ADDRESSES section of
this notice.

III. Summary of the Analyses To Be
Performed

For the exempt IRLs, DOE is planning
to conduct in-depth technical analyses
for the NOPR in the following areas: (1)
Engineering; (2) energy-use
characterization; (3) product price; (4)
life-cycle cost (LCC) and payback period
(PBP); (5) national impacts analysis
(NIA); (6) manufacturer impact analysis;
(7) utility impact analysis; (8)
employment impact analysis; (9)
environmental assessment; and (10)
regulatory impact analysis. DOE will
also conduct several other analyses that
support those previously listed,
including the market and technology
assessment, the screening analysis
(which contributes to the engineering
analysis), and the shipments analysis
(which contributes to the national
impact analysis). These analyses are
described in further detail below. In the
framework document, DOE describes
the methodologies and key data sources
for these analyses, and sets forth issues
for which DOE seeks public comment.
The framework document is available at
the web address given in the ADDRESSES
section of this notice.

A. Engineering Analysis
The engineering analysis establishes

the relationship between the
manufacturer selling price and the
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efficiency of the product. This
relationship serves as the basis for cost-
benefit calculations for individual
consumers, manufacturers, and the
nation. The engineering analysis
identifies representative baseline
models, which is the starting point for
analyzing technologies that provide
energy efficiency improvements. A
baseline model refers to a model or
models having features and technologies
typically found in the least efficient,
most common products currently
offered for sale. Section 2.5 of the
framework document discusses the
engineering analysis.

B. Energy Use Characterization

The energy use characterization
provides estimates of annual energy
consumption for exempt IRL, which
DOE uses in the LCC and PBP analyses
and the NIA. DOE develops energy
consumption estimates for all of the
product classes analyzed in the
engineering analysis as the basis for its
energy use estimates. Section 2.6 of the
framework document provides detail on
the energy use characterization.

C. Life-Cycle Cost and Payback Period
Analyses

The LCC and PBP analyses determine
the economic impact of potential
standards on individual consumers. The
LCC is the total consumer expense for
a product over the life of the product.
The LCC analysis compares the LCCs of
products designed to meet possible
energy conservation standards with the
LCCs of the products likely to be
installed in the absence of standards.
DOE determines LCCs by considering
(1) Total installed cost to the purchaser
(which consists of manufacturer selling
price, sales taxes, distribution chain
markups, and installation cost); (2) the
operating expenses of the products
(energy use and maintenance); (3)
product lifetime; and (4) a discount rate
that reflects the real consumer cost of
capital and puts the LCC in present-
value terms. The PBP represents the
number of years needed to recover the
increase in purchase price (including
installation cost) of more efficient
products through savings in the
operating cost of the product. PBP is
equal to the change in total installed
cost due to increased efficiency divided
by the change in annual operating cost
from increased efficiency. Section 2.8 of
the framework document provides
detail on the LCC and PBP analyses.

D. National Impact Analysis

The NIA estimates the national energy
savings (NES) and the net present value
(NPV) of total consumer costs and

savings expected to result from new
standards at specific efficiency levels
(referred to as candidate standard
levels). DOE calculates NES and NPV
for each candidate standard level as the
difference between a base-case forecast
(without new standards) and the
standards-case forecast (with standards).
DOE determines national annual energy
consumption by multiplying the
number of units in use by the average
unit energy consumption. Cumulative
energy savings are the sum of the annual
NES determined over a specified time
period. The national NPV is the sum
over time of the discounted net savings
each year, which consists of the
difference between total operating cost
savings and increases in total installed
costs. Critical inputs to this analysis
include shipments projections,
retirement rates (based on estimated
product lifetimes), and estimates of
changes in shipments and retirement
rates in response to changes in product
costs due to standards. Section 2.10 of
the framework document provides
detail on the NIA.

E. Manufacturer Impact Analysis

The purpose of the manufacturer
impact analysis (MIA) is to identify and
quantify the likely impacts of amended
energy conservation standards on
manufacturers of exempt IRL. Using
industry research, public comments,
and interviews with manufacturers and
other interested parties, DOE will
analyze and consider a wide range of
quantitative and qualitative industry
impacts that may occur due to amended
energy conservation standards. Based on
the information gathered during
interviews and other research, DOE will
assess impacts on competition,
manufacturing capacity, employment,
and regulatory burden. Section 2.12 of
the framework document provides
detail on the MIA.

F. Utility Impact Analysis

The utility impact analysis examines
the effects of amended energy
conservation standards on the installed
generation capacity of electric, gas, and
oil utilities. The utility impact analysis
reports the changes in installed capacity
and generation between the base case
and the standards cases that result from
each standard level by plant type.
Section 2.13 of the framework document
provides detail on the utility impact
analysis.

G. Employment Impact Analysis

The employment impact analysis will
estimate indirect national job creation or
elimination resulting from possible
standards. Indirect employment impacts

may result from expenditures shifting
between goods (the substitution effect)
and changes in income and overall
expenditure levels (the income effect)
that occur due to the standards. DOE
defines indirect employment impacts
from standards as net jobs eliminated or
created in the general economy as a
result of increased spending driven by
increased equipment prices and reduced
spending on energy. Section 2.14 of the
framework document provides detail on
the employment impact analysis.

H. Environmental Assessment

The purpose of the environmental
assessment is to quantify and consider
the environmental effects of amended
energy conservation standards for
exempt IRL. The environmental
assessment will assess impacts of
amended energy conservation standards
on the following types of energy-related
emissions—carbon dioxide (CO,),
oxides of nitrogen (NOx), sulfur dioxide
(SO,), and mercury (Hg). As part of the
environmental assessment, DOE plans
to monetize the benefits associated with
emissions reductions using a range of
values. Section 2.15 and 2.16 of the
framework document provide detail on
the environmental assessment and
monetization.

L. Regulatory Impact Analysis

The regulatory impact analysis
addresses the potential for non-
regulatory approaches to supplant or
augment energy conservation standards
in order to improve the energy
efficiency or reduce the energy
consumption of the products covered
under this rulemaking. DOE will base its
assessment on the actual impacts of any
such initiatives to date, but will also
consider information presented
regarding the impacts that any existing
initiative might have in the future.
Section 2.17 of the framework document
provides detail on the regulatory impact
analysis.

J. Additional Supporting Analyses

DOE will also conduct several
analyses that support the analyses listed
above, including the market and
technology assessment and the
screening analysis, which contribute to
the engineering analysis, and the
shipments analysis, which contributes
to the NIA. DOE also conducts an LCC
subgroup analysis, which evaluates
economic impacts on selected groups of
consumers who might be adversely
affected by a change in the national
energy conservation standards for the
covered products. Please see the
framework document for further details
on these analyses.
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IV. Public Participation

DOE considers public participation to
be a very important part of the process
for setting energy conservation
standards. DOE actively encourages the
participation and interaction of the
public during the comment period at
each stage of the rulemaking process.
Beginning with the NOPM, and during
each subsequent public meeting and
comment period, interactions with and
between members of the public provide
a balanced discussion of the issues to
assist DOE in the standards rulemaking
process.

Accordingly, DOE encourages those
who wish to participate in the public
meeting to obtain the framework
document from DOE’s Web site and to
be prepared to discuss its contents.
However, public meeting participants
need not limit their comments to the
topics identified in the framework
document. DOE is also interested in
receiving views and information
concerning other relevant issues that
participants believe would affect energy
conservation standards for these
products or that DOE should address in
the NOPR.

Furthermore, DOE welcomes all
interested parties, regardless of whether
they participate in the public meeting,
to submit in writing by June 17, 2010,
comments and information on matters
addressed in the framework document
and on other matters relevant to
consideration of standards for the
exempt IRLs.

The public meeting will be conducted
in an informal, conference style. A court
reporter will be present to record the
minutes of the meeting. There shall be
no discussion of proprietary
information, costs or prices, market
shares, or other commercial matters
regulated by United States antitrust
laws.

After the public meeting and the
expiration of the period for submitting
written statements, DOE will consider
all comments and additional
information that is obtained from
interested parties or through further
analyses, and it will prepare a NOPR
which will be published in the Federal
Register. The NOPR will include
proposed energy conservation standards
for the products covered by the
rulemaking, and members of the public
will be given an opportunity to submit
written and oral comments on the
proposed standards.

Issued in Washington, DC, on April 23,
2010.

Cathy Zoi,

Assistant Secretary, Energy Efficiency and
Renewable Energy.

[FR Doc. 2010-10104 Filed 4-30-10; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0458; Directorate
Identifier 2010—-CE-023-AD]

RIN 2120-AA64

Airworthiness Directives; GROB-
WERKE GMBH & CO KG Models G102
ASTIR CS and G102 STANDARD ASTIR
Il Gliders

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above. This proposed
AD results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

During an annual inspection, a water
ballast hose connector was found
disconnected from the fuselage wall of an
Astir CS.

The investigation has shown that the hose-
fuselage connection bonding has been
degraded over years of service.

This condition, if not corrected, could lead
to the following consequences:

—The water contained in the wing tanks
could run down into the fuselage and
fuselage tail which could cause a
displacement of the sailplane centre of
gravity and consequently may lead to the
loss of the sailplane controllability, or/and

—The loosened hose may jam the flight
controls (push rods) and consequently may
lead to the loss of the sailplane
controllability.

The proposed AD would require actions
that are intended to address the unsafe
condition described in the MCAL
DATES: We must receive comments on
this proposed AD by June 17, 2010.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone (800) 647—-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: Greg
Davison, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329—4130; fax: (816)
329-4090.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2010-0458; Directorate Identifier
2010-CE-023-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA AD No.:
2010-0053R1, dated April 14, 2010
(referred to after this as “the MCAI”), to
correct an unsafe condition for the
specified products. The MCALI states:
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During an annual inspection, a water
ballast hose connector was found
disconnected from the fuselage wall of an
Astir CS.

The investigation has shown that the hose-
fuselage connection bonding has been
degraded over years of service.

This condition, if not corrected, could lead
to the following consequences:

—The water contained in the wing tanks
could run down into the fuselage and
fuselage tail which could cause a
displacement of the sailplane centre of
gravity and consequently may lead to the
loss of the sailplane controllability, or/and

—The loosened hose may jam the flight
controls (push rods) and consequently may
lead to the loss of the sailplane
controllability.

For the reason stated above, the original
issue of this AD required the inspection of
the waterballast system hose-fuselage
connections and the accomplishment of the
relevant corrective actions (repair) as
necessary.

This AD is revised to clarify the purpose
of the insertion of the repetitive inspection in
the Aircraft Maintenance Programme and to
refer to a more appropriate scheduled
maintenance review for the insertion of the
repetitive inspection in the Aircraft
Maintenance Programme.

You may obtain further information by
examining the MCAI in the AD docket.

Relevant Service Information

GROB Aircraft AG has issued Grob
Aircraft Service Bulletin No. MSB—
GROB-003, dated October 21, 2009. The
actions described in this service
information are intended to correct the
unsafe condition identified in the
MCAL

FAA’s Determination and Requirements
of the Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with this State of
Design Authority, they have notified us
of the unsafe condition described in the
MCAI and service information
referenced above. We are proposing this
AD because we evaluated all
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This Proposed AD
and the MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ

substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a Note within the
proposed AD.

Costs of Compliance

We estimate that this proposed AD
will affect 113 products of U.S. registry.
We also estimate that it would take
about 1 work-hour per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour.

Based on these figures, we estimate
the cost of the proposed AD on U.S.
operators to be $9,605, or $85 per
product.

In addition, we estimate that any
necessary follow-on actions would take
about 1 work-hour and require parts
costing $5, for a cost of $90 per product.
We have no way of determining the
number of products that may need these
actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
2. The FAA amends § 39.13 by adding
the following new AD:

GROB-WERKE GMBH & CO KG: Docket No.
FAA-2010-0458; Directorate Identifier
2010—-CE-023—-AD.

Comments Due Date

(a) We must receive comments by June 17,
2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Models G102 ASTIR
CS and G102 STANDARD ASTIR III gliders,
all serial numbers, that are:

(1) Certificated in any category; and

(2) Have water ballast equipment installed
(the water ballast equipment could have been
included as part of an option).

Subject

(d) Air Transport Association of America
(ATA) Code 41: Water Ballast.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

During an annual inspection, a water
ballast hose connector was found
disconnected from the fuselage wall of an
Astir CS.

The investigation has shown that the hose-
fuselage connection bonding has been
degraded over years of service.

This condition, if not corrected, could lead
to the following consequences:

—The water contained in the wing tanks
could run down into the fuselage and
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fuselage tail which could cause a
displacement of the sailplane centre of
gravity and consequently may lead to the
loss of the sailplane controllability, or/and

—The loosened hose may jam the flight
controls (push rods) and consequently may
lead to the loss of the sailplane
controllability.

For the reason stated above, the original
issue of this AD required the inspection of
the waterballast system hose-fuselage
connections and the accomplishment of the
relevant corrective actions (repair) as
necessary.

This AD is revised to clarify the purpose
of the insertion of the repetitive inspection in
the Aircraft Maintenance Programme and to
refer to a more appropriate scheduled
maintenance review for the insertion of the
repetitive inspection in the Aircraft
Maintenance Programme.

Actions and Compliance

(f) Unless already done, do the following
actions:

(1) Within 30 days after the effective date
of this AD and repetitively thereafter at
intervals not to exceed 12 months, inspect
the bonding between the water ballast system
hose connectors and the fuselage wall
connectors for correct and tight connection
following paragraph 1.8 of Grob Aircraft
Service Bulletin No. MSB—GROB-003, dated
October 21, 2009.

(2) If, during any inspection required by
paragraphs (f)(1) of this AD, any weak
bonding is found, before further flight, repair
the connection between the water ballast
system hose connectors and the fuselage wall
connectors following the instructions of
paragraph 1.8 of Grob Aircraft Service
Bulletin No. MSB—-GROB-003, dated October
21, 2009.

(3) After the effective date of this AD, when
installing a water ballast system on any
affected sailplane, ensure that the water
ballast system hose connectors and the
fuselage wall connector are properly and
tightly bonded.

(4) Within 30 days after the effective date
of this AD, insert the following scheduled
maintenance task into the FAA-approved
aircraft maintenance program: “During each
annual inspection and without exceeding a
12-month interval, inspect the bonding
between the water ballast system hose
connectors and the fuselage wall connectors
for correct and tight connection. Repair any
incorrect or loose connection.”

FAA AD Differences

Note: This AD differs from the MCAI and/
or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Greg Davison, Aerospace Engineer,
FAA, Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;

telephone: (816) 329—-4130; fax: (816) 329—
4090. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(2) Airworthy Product: For any
requirement in this AD to obtain corrective
actions from a manufacturer or other source,
use these actions if they are FAA-approved.
Corrective actions are considered FAA-
approved if they are approved by the State
of Design Authority (or their delegated
agent). You are required to assure the product
is airworthy before it is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI European Aviation
Safety Agency AD No.: 2010-0053R1, dated
April 14, 2010; and Grob Aircraft Service
Bulletin No. MSB—-GROB-003, dated October
21, 2009, for related information.

Issued in Kansas City, Missouri, on April
22, 2010.
James E. Jackson,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-9954 Filed 4-30-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF STATE

22 CFR Part 62
RIN 1400-AC56
[Public Notice: 6982]

Exchange Visitor Program—Secondary
School Students

AGENCY: Department of State.

ACTION: Proposed rule with request for
comment.

SUMMARY: The Department of State is
proposing to amend existing regulations
to impose new program administration
requirements within the secondary
school student exchange program. These
regulations govern Department
designated exchange visitor programs
under which foreign secondary school
students (ages 15—18"2) are afforded the
opportunity to study in the United
States at accredited public or private
secondary schools for an academic
semester or an academic year while
living with American host families or
residing at accredited U.S. boarding
schools. Specifically, the Department is
proposing to amend existing regulations
regarding the screening, selection,

school enrollment, orientation, and
quality assurance monitoring on behalf
of student participants; and the
screening, selection, orientation, and
quality assurance monitoring of host
families and field staff. The purpose of
this rule is to solicit public comment
regarding these proposed changes that
are offered to address the need for
greater clarity in current existing
regulatory language. The Department’s
objective is to better protect the health,
safety, and welfare of these participants
though enhanced clarity of existing
regulations. Due to the academic
calendar and the screening and
selection cycle for the conduct of the
Secondary School Student program, the
comment period of this proposed rule
has been set to 30 days from the date of
publication. Concerns regarding the
safety and welfare of secondary school
student population necessitate a shorter
comment period. To provide sponsors
with sufficient time to prepare for
implementation of changes in program
administration to be effective in the
academic year 2011/2012, the
Department would like to accelerate this
rulemaking.

DATES: The Department will accept
comments from the public up to June 2,
2010.

ADDRESSES: You may submit comments,
numbered by topic by any of the
following methods:

e Persons with access to the Internet
may view this notice and provide
comments by going to the
regulations.gov Web site at: http://
www.regulations.gov/index.cfm.

e Mail (paper, disk, or CD-ROM
submissions): U.S. Department of State,
Office of Designation, SA-5, Floor 5,
2200 C Street, NW., Washington, DC
20522-0505.

e E-mail: JExchanges@state.gov. You
must include the title (Exchange Visitor
Program—Secondary School Students)
and RIN (1400—AC56) in the subject line
of your message.

FOR FURTHER INFORMATION CONTACT:
Stanley S. Colvin, Deputy Assistant
Secretary for Private Sector Exchange,
U.S. Department of State, SA-5, Floor 5,
2200 C Street, NW., Washington, DC
20522-0505; or e-mail at
JExchanges@state.gov.

SUPPLEMENTARY INFORMATION:
Comments

The Department has identified sixteen
areas, as numbered in the
Supplementary text of this document. In
your response, comments should be
numbered to coincide with the sixteen
areas.
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Background

The Department has authorized
Secondary School Student programs
since 1949, following passage of the
United States Information and
Educational Exchange Act of 1948 and
adoption of 22 CFR part 68—Exchange
Visitor Program, establishing a student
exchange program (14 FR 4592, July 22,
1949). Over the last 60 years, more than
850,000 foreign exchange students have
lived in and learned about America
through these Secondary School
Student programs.

In 1993, the United States Information
Agency, the predecessor agency with
oversight of the Exchange Visitor
Program, substantially rewrote the
regulations governing the Exchange
Visitor Program, including the
Secondary School Student category (See
58 FR 15196, Mar. 19, 1993, as amended
at 59 FR 34761, July 7, 1994,
redesignated at 64 FR 54539, Oct. 7,
1999.) Since that time, significant
changes in the makeup of the American
family and widespread access to new
technologies have necessitated
additional updates to these regulations.
In 2006, the Department adopted new
regulations set forth at 22 CFR 62.25 to
require Secondary School Student
program sponsors to complete criminal
background checks on all officers,
employees, agents, representatives and
volunteers acting on their behalf who
had direct contact with exchange
students and to require program
sponsors to contact host families and
students monthly. The Department also
required sponsors to ensure that all
adult members of a host family
household (age 18 or older) to undergo
criminal background checks prior to
placing an exchange student in the
home. Sponsors must also report any
allegation of sexual misconduct or any
other allegations of abuse or neglect to
both the Department and local law
enforcement authorities as required in
that jurisdiction (see http://
www.childwelfare.gov for a list by State
of child abuse and neglect statutes) (71
FR 16696, April 4, 2006).

The great majority of exchange
students who come to the United States
to attend high school enjoy a positive
life-changing experience, grow in
independence and maturity, improve
their English language skills, and build
relationships with U.S. citizens. As with
other Exchange Visitor Program
categories, the underlying purpose of
the Secondary School Student Program
is to further U.S. diplomatic and foreign
policy goals by encouraging this
positive academic and social
interaction. Experience has shown that

these students will share the knowledge
and goodwill derived from their
exchanges with their fellow citizens
upon return to their home countries.
Information on Department of State
sponsored exchange programs can be
found at http://exchanges.state.gov/
program evaluations/completed.html.

While the vast majority of the
Department’s nearly 28,000 annual
exchanges of secondary school students
conclude with positive experiences for
both the exchange student and the
American host families, a number of
incidents have occurred recently with
respect to student placement and
oversight which demand the
Department’s immediate attention. The
success of the Secondary School
Student program is dependent on the
generosity of the American families who
support this program by welcoming
foreign students into their homes. The
number of qualified foreign students
desiring to come to the United States for
a year of high school continues to rise
and student demand is now placing
pressure on the ability of sponsors to
identify available and appropriate host
family homes. The Department desires
to provide the means to permit as many
exchange students into the United
States as possible so long as we can
ensure their safety and welfare, which is
our highest priority.

The Department also recognizes that
local coordinators, who serve as
representatives (employees or
volunteers) of the Secondary School
Student program sponsors and who
have responsibility for obtaining school
enrollment and locating and recruiting
host families, are the critical link to a
successful exchange program. Local
coordinators exercise a degree of
independent judgment when
determining whether a potential host
family is capable of providing a
comfortable and nurturing home
environment for a secondary school
student, whether that family is an
appropriate match for the student, and
whether it has adequate financial
resources to undertake hosting
obligations. Accordingly, the
Department proposes the adoption of an
annual testing and certification program
for all local and regional coordinators
that will entail, inter alia, specifying
more clearly the Department’s
regulatory requirements as well as
requiring specific training for the local
and regional coordinators engaged by
the sponsor organizations.

This program is recognized as one of
the Department’s most valued exchange
initiatives. The Department believes that
enhanced specificity in the regulations
and the establishment of minimum

industry standards will improve the
placement of students and promote the
health, safety and well-being of this
most vulnerable group of exchange
visitors. The Department, the Congress,
the American public, and members of
the exchange community share the same
goal of ensuring a safe and positive
exchange experience for every foreign
student invited to participate in this
exchange program. To that end, the
Department has engaged in a series of
actions and outreach to focus the
Secondary School Student exchange
industry on best practices and
continued improvement in selection
and monitoring of host families and
students.

Prior to the development of this
proposed rule, the Department
published an Advance Notice of
Proposed Rulemaking (ANPRM) in the
Federal Register to solicit comments
from sponsors and the general public on
current best practices in the industry.
(See 74 FR 45385, Sept. 2, 2009). The
ANPRM focused on six areas: (1)
Utilization of standard information on a
sponsor developed host family
application form; (2) requirement for
photographs of all host family homes (to
include the student’s bedroom, living
areas, kitchen, outside of house and
grounds) as a part of the host family
application process; (3) the
appropriateness of host family
references from family members or local
coordinators, and the feasibility of
obtaining one reference from the school
in which the student is enrolled; (4)
whether fingerprint-based criminal
background checks should be required
of all adult host family members and
sponsor officers, employees,
representatives, agents and volunteers
who come, or may come, into direct
contact with the student and whether
guidelines regarding the interpretation
of criminal background checks are
needed; (5) the establishment of
baseline financial resources for potential
host families; and (6) the establishment
of limitations on the composition of
potential host families.

In light of the 97 comments submitted
in response to the ANPRM, the
Department has identified sixteen areas
that we believe will enhance the safety
and welfare of foreign secondary school
students studying in the United States.
To effectively implement these changes,
additional regulations are necessary.
The following is an explanation of the
proposed regulatory changes on which
we invite comments:
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1. Standard Host Family Application
Form

The Department recognizes that many
sponsors have invested significantly in
technology to develop proprietary host
family applications and application
processing systems. The current
sponsor-specific application formats
vary but the Department has determined
that they all collect information
responsive to regulatory requirements.
Accordingly, the Department believes
that a Department-mandated and
designed standard application form for
all potential host families is not needed.
However, to assist exchange sponsors in
their current or future development or
amendment of application forms, the
Department has compiled a list of
information fields, the collection of
which it deems a best practice. This list
is set forth at Appendix F—“Information
to be collected on Secondary School
Student Host Family Applications”—of
this rulemaking.

2. Requiring Photographs of the Host
Family Home

The Department finds that
photographing potential host family
homes is already a standard practice
with more than half of existing
secondary student exchange sponsors.
Many of the sponsors who commented
on the recent ANPRM indicated that
they find providing photographs of the
home to be a reasonable requirement
and an industry “best practice” to
prevent secondary school students from
being placed in unhealthy
environments. The Department concurs
and proposes that all sponsors
photograph the exterior, kitchen,
student’s bedroom, bathroom, and
family or living room of the potential
host family’s home.

3. Personal Character References for
Host Family Applicants

Under this proposal, host family
members and sponsor representatives
will not be permitted to serve as
character references for potential host
families. Further, the Department has
determined that obtaining a character
reference from local school officials is
not feasible, raises certain privacy
concerns, and should thus no longer be
required.

4. Measuring Host Family Financial
Resources

The Department has determined that
regional differences in incomes and
standards of living prevent adoption of
a requirement that potential host
families have a minimum household
income. Such a requirement would not
fairly or accurately reflect cost of living

differences for families in urban,
suburban, exurban and rural areas. Nor
would such a requirement guarantee the
adequacy of the care the student would
receive. However, the Department does
not deem appropriate the placement of
Secondary School Student exchange
participants with host families receiving
financial needs-based government
subsidies for food or housing which are
necessary to meet basic living needs.
Such families, by definition, lack
sufficient financial resources to meet
fully the financial obligations associated
with hosting exchange students. It is
recognized, however, that there could be
a “needs-based subsidy for food or
housing” whose beneficiaries could be
capable of caring for an exchange
student and the Department is therefore
soliciting public comment on how best
to define the phrase “needs-based” in
this context.

To assist sponsors in their required
assessment of a potential family’s ability
to undertake hosting obligations, the
Department finds it appropriate for
Secondary School Student program
sponsors to obtain objective information
on household income to help determine
the financial capability of potential
families to host an exchange student.
The Department believes this objective
measurement can be achieved through
collecting certain information on the
host family application form, already a
current practice of many sponsors.
Accordingly, the Department proposes
that sponsors query potential host
families regarding household income
and include a box on the host family
application form denoting annual
household income level in broad ranges
(less than $25,000; $25, 000-$35,000;
$35,000-$45,000; $45,000-$55,000;
$55,000-$65,000; $65,000-$75,000; and
$75,000 and above). In evaluating host
family resources, sponsors need to be
mindful of the host family’s obligation
to provide three quality meals per day
and ensure transportation for the
exchange student to and from school
and school activities.

5. Criminal Background Checks

The Department has conducted
significant analysis of this proposed
criminal background check requirement
and recognizes that, to date, no single
criminal background check, or
combination of criminal background
checks, has been identified as
guaranteeing that a potential host family
member has no record of any serious or
other encounters with U.S. county, State
or Federal criminal justice systems
(hereinafter “criminal record”). The
Department currently requires a private
vendor name and social security

number check of all potential host
family adults and proposes to expand
this requirement to include an FBI
fingerprint-based criminal background
check and a check of the National Sex
Offender Registry for each potential host
family adult. The Congress has
recognized the importance of FBI
fingerprint-based criminal background
checks as part of a screening process for
adults working with children on a
professional or volunteer basis, and
created the Child Safety Pilot Program.
This Pilot Program provides youth-
serving volunteer organizations access
to the FBI master criminal history
database for the purpose of vetting
potential volunteers or employees. The
Mentor organization, an NGO devoted to
assisting youth-serving volunteer
organizations and a participant in the
Child Safety Pilot Program, has found
the following since joining the pilot
program:

“Of the nearly 69,000 volunteers screened
during the pilot, more than 6 percent had
criminal records of concern, including
serious crimes such as murder, rape and
child sexual abuse. Furthermore, more than
41 percent of individuals with criminal
records of concern had committed crimes in
States other than where they were applying
to volunteer—meaning only a nationwide
check would have caught the criminal
records.” http://www.mentoring.org/take

action/advocate_for_mentoring/background
_checks/fact_sheet/.

The Department notes that there must
exist sufficient statutory authority for
organizations to obtain FBI
authorization to access the FBI master
criminal history database. The Child
Safety Pilot Program, which is
administered by the National Center for
Missing and Exploited Children
(NCMEC) and codified at 42 U.S.C.
5119, extends the opportunity to access
FBI-fingerprint-based criminal
background checks to the Boys and Girls
Clubs of America, the National Council
of Youth Sports, the Mentor pilot
program, as well as “any nonprofit
organization that provides care, as that
term is defined in section 5 of the
National Child Protection Act of 1993
(42 U.S.C. 5119c) for children.” Care is
defined at 42 U.S.C. 5119c as “the
provision of care, treatment, education,
training, instruction, supervision, or
recreation to children, the elderly, or
individuals with disabilities.” Based on
these statutory definitions, the
Department and the National Center for
Missing and Exploited Children
(NCMEC) agree that the 90 Secondary
School Student program sponsors
designated by the Department to
facilitate Secondary School Student
exchange programs are eligible to apply
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to NCMEC for participation in the Child
Safety Pilot Program, or a subsequent
successor program, or as otherwise
authorized by law. Each sponsor would
be required to apply to NCMEC, who
will review the application for
sufficiency and will, in turn,
recommend to the FBI that the sponsor
be included in the Child Safety Pilot
Program. The FBI has final approval
authority. Should the Child Safety Pilot
Program not be extended or made
permanent, this regulatory provision, if
adopted, would necessarily become null
and void.

We additionally note in this regard
that there is pending legislation, the
Child Protection Improvements Act of
2009 (S. 163, H.R. 1469), that would
amend the National Child Protection
Act of 1993 to establish a permanent
mechanism that would allow youth-
serving organizations access to FBI
fingerprint-based criminal background
checks through a process similar to the
one outlined above.

The NCMEC'’s FBI fingerprint-based
criminal background check process has
been well and successfully administered
since 2003. It is the Department’s
understanding that NCMEC will comply
with both FBI criminal history record
security policy and the Privacy Act
regarding the storage, dissemination and
destruction of criminal history record
information. The Department will work
with NCMEC to develop a standard
guideline for interpreting any results
received from either the FBI fingerprint-
based criminal background check or the
name and social security number
criminal background check. NCMEC
would interpret/adjudicate any
identified criminal history records
according to this standard guideline and
would provide to sponsors a “green
light/red light” (yes/no) determination
for each host family adult. No potential
host family would be allowed to host a
secondary school exchange students if
any host family member receives a “red
light” result from NCMEC.

As a related matter, the Department
provides notice of and seeks specific
comment regarding ink and paper
versus electronic collection of
fingerprints. Currently, NCMEC
processes ink and paper fingerprints. In
such a process, an individual’s
fingerprints are inked and rolled onto a
blank paper card, which if taken
correctly, must be scanned into an
electronic file before they are uploaded
to the FBI for processing. We have been
advised that some 30-40% of all ink
and paper fingerprints taken are
unclassifiable, meaning the fingerprints
obtained are not of sufficient quality to
be electronically scanned for processing.

In such a situation, a new set of
fingerprints would need to be taken and
resubmitted, causing significant delay in
processing time. Additionally, potential
host family adults may be
inconvenienced with travel to a local
police station or a fingerprinting service
provider to be ink and paper
fingerprinted.

An alternative collection method is
through electronic fingerprinting, which
the Department has discussed with
NCMEC. We believe that this process
yields a number of important
advantages over the ink and paper
fingerprinting process. First, while 30—
40% of ink and paper fingerprints are
unclassifiable, electronic fingerprints
are unclassifiable only 1-1.5% of the
time and can almost always be corrected
in real-time, permitting electronic
fingerprints not taken correctly to be
flagged as incomplete or inaccurate and
immediately retaken. A number of
private electronic fingerprinting
organizations exist throughout the
United States that dispatch trained
organizational representatives to
potential host family homes to
electronically fingerprint adult family
members. The Department seeks
specific comment from the public
regarding the value of this type of
criminal background check and these
two alternative collection methods.

The Department recognizes that to be
effective in the educational exchange
environment, criminal background
checks must be timely, cost-effective
and not overly inconvenient for the host
family. The Department recognizes that
a higher cost is involved for an ink and
paper FBI fingerprint-based criminal
background check ($17.25 to $30.25 for
the FBI fingerprint-based criminal
background check plus any State or
local government processing fees, which
on average would bring the total cost to
$70 per individual) than the cost for the
currently performed private vendor
social security number and name check
(i.e. approximately $4 for many non-
profit organizations). The total cost for
the electronic fingerprinting process is
estimated at approximately $300-$400
per host family for the private
fingerprinting organization’s
representative to visit the host family,
collect electronic fingerprints of all host
family adults, transmit fingerprints to
NCMEC for subsequent channeling of
the fingerprints to the FBI, adjudicate
any criminal record, and provide to
sponsors a “green light/red light” (yes/
no) determination as to the host family’s
ability to host an exchange visitor.

The Department is of the opinion that
the safety of secondary school students
invited to participate in this program

outweighs the additional cost that may
be incurred. Sponsors would be
responsible for absorbing the cost of
either the ink and paper or electronic
collection process. We anticipate that
this cost will be passed along to the
exchange student as an additional
program cost or will be absorbed by the
sponsor. We specifically solicit and
welcome comments regarding cost, both
financial and in terms of staff resources,
for the ink and paper and electronic FBI
fingerprint-based criminal background
checks.

Finally, the Department recognizes
that a search of State criminal history
record databases would provide an
additional level of review and certainty
of results. However, there is no uniform
criminal history record database
standard across the various State
jurisdictions, no uniform practice in
how States permit access to such
repositories, and States vary
substantially in how well they maintain
and how frequently they update their
criminal history repositories.
Specifically, the June 2006 “Attorney
General’s Report on Criminal History
Background Checks” explains that some
States make their records available for
non-criminal justice purposes “more
broadly than others,” though other
States are “limiting their use for non-
criminal justice purposes to those
specifically authorized by State law.”
For many States, a separate statutory
authority must be obtained for specific
non-criminal justice criminal record
searches. Given these parameters, the
Department seeks specific comments
regarding the feasibility and utility of
also requiring State criminal history
record checks.

6. Host Family Composition

The Department does not define what
constitutes a family; however, we take
administrative notice that a family is
considered to be more than one person.
To ensure the Secondary School
Student program’s integrity and original
intent, the Department proposes that a
potential single adult host parent must
have:

e At least one school-aged child
living full-time in the host family home;
or

e A child that no longer resides in the
host family home due to custody
agreements but who returns to the
family home for frequent visits; or

e A child pursuing higher-education
studies but who returns to the family
home for frequent visits.

No single adults will be allowed to
host Secondary School Students. Only
families comprised of one adult meeting
the above standard or families
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comprised of at least two adults will be
permitted to host Secondary School
Students.

7. Local Coordinator Training Course

The Department recognizes that the
exercise of good judgment by sponsors’
local coordinators is the critical factor in
ensuring a successful exchange
program. Accordingly, in addition to the
individual, organization-specific
training conducted by the sponsor’s; the
Department proposes to adopt a testing
and certification program for all local
and regional coordinators to be
administered by and paid for by the
Department of State. This training will
include instruction designed to provide
a comprehensive understanding of the
Exchange Visitor Program, its public
diplomacy objectives, and the
Secondary School Student category
rules and regulations. The training
conducted by the Department will also
include instruction on conflict
resolution; how to handle and report
emergency situations; sexual conduct
codes and appropriate responses; the
criteria to be used in screening potential
host families; and the exercise of good
judgment in determining the suitability
of a host family placement.
Organizational-specific training may be
rendered in a classroom setting, one-on-
one, or via an online platform. If
training is conducted online, the
sponsor must demonstrate successful
completion of the course by the local
coordinator via an online test. The
Department will review all training
materials and will require that these
materials be provided with the sponsor
application for designation or
redesignation. The Department
additionally proposes that local
coordinators be required to undergo
annual certification each year following
completion of the original training.

8. Number of Students and Host
Families for Which a Local Coordinator
May Be Responsible.

The Department, which has over 20
years’ experience with limiting the
responsibilities of local coordinators
overseeing au pairs and their host
families is considering limiting the
number of student and host family
placements that a local coordinator may
oversee in the Secondary School
Student category of exchange. The
Department is seeking comments on
whether it should establish a similar
limit for the Secondary School Student
program, and if so, what such limits
should be for part-time versus a local
coordinator working full-time.

Further, the Department proposes
seven additional changes and/or

clarifications to existing regulations that
will provide greater specificity, and
oversight improvements to better reflect
what the Department deems to be
current “best practices”. These proposed
changes include:

9. Athletic Participation in the United
States

Consistent with the purpose of
participation in the Secondary School
Student program, athletic eligibility or
participation in an athletic program is
not guaranteed. Approval for a foreign
exchange student to participate in an
athletic program must be authorized by
the local school district in which the
student is enrolled; and by the State
authority responsible for determination
of athletic eligibility, if applicable. The
regulations are being clarified to reflect
that an exchange student may not be
selected and placed based on athletic
ability.

10. Prohibition of Payments to Host
Families

Historically, the Secondary School
Student program has been carried out
through the use of voluntary host
families. However, in May 2008 the
Department learned that some sponsors
were compensating American families
to host secondary school students.
Existing regulations governing this
category of exchange do not specifically
address payment of host families. In
response to concerns raised, the
Department canvassed the Secondary
School Student exchange community
requesting their comment on this
practice. At that time, there were 102
organizations designated by the
Department to conduct Secondary
School Student exchange programs.
Fifty organizations provided comment.
Of these, 4 indicated that they were
currently paying host families and 6
believed that host families should be
paid. The remaining 40 sponsors
opposed the payment of host families,
citing that paying host families would
not serve the program well and that the
long-term success of the current model
is based on the relationship between the
participant and the host family, the
success of which is the result of an act
of generosity and citizenship. The
Department agreed and on July 22, 2008,
published a Policy Notice that host
families should not be paid for hosting
exchange students. The Department is
proposing that the prohibition of
payment to host families be added to the
regulations to ensure that the integrity
of the program is maintained.

11. Clarification that the host family
orientation is to be conducted after the
host family application process has been

completed and the host family has been
fully vetted and accepted into the
program.

12. A requirement that a visit to the
host family home of the secondary
school student be conducted, within
two months of placement, by an
organizational representative of the
sponsor other than the local coordinator
who screened and selected the host
family and made the placement.

13. A requirement that no secondary
school student placement be made
beyond one hour’s drive of the home of
a local organizational representative, a
change in an existing requirement that
sets 120 miles as the maximum.

14. A clearer distinction between
training and supervision requirements
of officers, employees, representatives,
agents, and volunteers acting on behalf
of the sponsor.

15. A prohibition against removing
secondary school students’ government
issued documents, personal computers
and telephones from their possession;
and

16. Adoption of standards ensuring
that sponsors’ promotional materials are
professional, ethical, and accurately
reflect the sponsor’s purposes, activities,
and sponsorship. Promotional materials
should not compromise the privacy,
safety or security of participants,
families or schools. Specifically,
sponsors must not include personal
student data or contact information
(including addresses, phone numbers or
e-mail addresses) or photographs of the
student on Web sites or other
promotional materials. Sponsors would
also ensure that access to student
profiles is password protected and
would only be available to potential
host families who have been fully vetted
and selected for program participation.

Administrative Procedure Act

The Department of State is of the
opinion that the Exchange Visitor
Program is a foreign affairs function of
the U.S. Government and that rules
implementing this function are exempt
from section 553 (Rulemaking) and
section 554 (Adjudications) of the
Administrative Procedure Act (APA).
The U.S. Government policy and
longstanding practice, has supervised
and overseen foreign nationals who
come to the United States as
participants in exchange visitor
programs, either directly or through
private sector program sponsors or
grantees. When problems occur, the U.S.
Government is often held accountable
by foreign governments for the
treatment of their nationals, regardless
of who is responsible for the problems.
The purpose of this rule is to protect the
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health and welfare of foreign nationals
entering the United States (often on
programs funded by the U.S.
Government) for a finite period of time
and with a view that they will return to
their countries of nationality upon
completion of their programs. The
Department of State represents that
failure to protect the health and welfare
of these foreign nationals will have
direct and substantial adverse effects on
the foreign affairs of the United States.
Although the Department is of the
opinion that this rule is exempt from the
rulemaking provisions of the APA, the
Department is publishing this rule as a
proposed rule, with a 30-day provision
for public comment and without
prejudice to its determination that the
Exchange Visitor Program is a foreign
affairs function.

Regulatory Flexibility Act/Executive
Order 13272: Small Business

As discussed above, the Department
believes that this proposed rule is
exempt from the provisions of 5 U.S.C
553, and that no other law requires the
Department to give notice of proposed
rulemaking. Accordingly the
Department believes that this proposed
rule is not subject to the requirements
of the Regulatory Flexibility Act (5
U.S.C. 601, et seq.) or Executive Order
13272, section 3(b). However, the
Department has examined the costs and
benefits associated with this proposed
rule, and declare that educational and
cultural exchanges are both the
cornerstone of U.S. public diplomacy
and an integral component of American
foreign policy. The Secondary School
Student exchange programs conducted
under the authorities of the Exchange
Visitor Program promote mutual
understanding by providing foreign
students the opportunity to study in
American high schools while living
with American host families. Not only
are the students themselves transformed
by these experiences, but so too are their
families, friends and teachers in their
home countries. By studying and
participating in daily student life in the
United States, Secondary School
Student program participants gain an
understanding of and an appreciation
for the similarities and difference
between their culture and that of the
United States. Upon their return home,
these students enrich their schools and
communities with different perspectives
of U.S. culture and events, providing
local communities with new and
diverse perspectives. Secondary School
Student exchanges also foster enduring
relationships and lifelong friendships
which help build longstanding ties
between the people of the United States

and other countries. In reciprocal
fashion, American secondary school
students are provided opportunities to
increase their knowledge and
understanding of the world through
these friendships. Participating schools
gain from the experience of having
international students in the classroom,
at after-school activities, and in their
communities. Though the benefits of
these exchanges to the United States
and its people cannot be monetized, the
Department is nonetheless of the
opinion that these benefits outweigh the
costs associated with this proposed rule.

Further, the Department has
examined the potential impact of this
proposed rule on small entities. Entities
conducting student exchange programs
are classified under code number
6117.10 of the North American Industry
Classification System. Some 5,573 for-
profit and tax-exempt entities are listed
as falling within this classification. Of
this total number of so-classified
entities, 1,226 are designated by the
Department of State as sponsors of an
exchange visitor program, designated as
such to further the public diplomacy
mission of the Department and U.S.
Government through the conduct of
people to people exchange visitor
programs. Of these 1,226 Department
designated entities, 933 are academic
institutions and 293 are for-profit or tax-
exempt entities. Of the 293 for-profit or
tax-exempt entities designated by the
Department, 131 have annual revenues
of less than $7 million thereby falling
within the purview of the Regulatory
Flexibility Act. Thus, the Department
finds that 2.3% of all organizations
conducting student exchange programs
are both designated by the Department
as Exchange Visitor Program sponsors
and also have annual revenues of less
than $7 million. Although, as stated
above, the Department is of the opinion
that the Exchange Visitor Program is a
foreign affairs function of the United
States Government and, as such, that
this proposed rule is exempt from the
rulemaking provisions of section 553 of
the APA, given the projected costs of
this proposed rule discussed below and
the number of entities conducting
student exchange programs noted above,
the Department has determined that this
proposed rule will not have a significant
economic impact on a substantial
number of small entities.

Unfunded Mandates Reform Act of
1995

This proposed rule will not result in
the expenditure by State, local and
Tribal governments, in the aggregate, or
by the private sector, of $100 million in
any year and it will not significantly or

uniquely affect small governments.
Therefore, no actions were deemed
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995.

Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

The Department has determined that
this rulemaking will not have Tribal
implications, will not impose
substantial direct compliance costs on
Indian Tribal governments, and will not
pre-empt Tribal law. Accordingly, the
requirements of Section 5 of Executive
Order 13175 do not apply to this
rulemaking.

Small Business Regulatory Enforcement
Fairness Act of 1996

This proposed rule is not a major rule
as defined by 5 U.S.C. 804 for the
purposes of Congressional review of
agency rulemaking under the Small
Business Regulatory Enforcement
Fairness Act of 1996 (5 U.S.C. 801-808).
This rule will not result in an annual
effect on the economy of $100 million
or more; a major increase in costs or
prices; or significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Executive Order 12866

The Department of State does not
consider this rule to be a “significant
regulatory action” under Executive
Order 12866, section 3(f), Regulatory
Planning and Review. The Department
is of the opinion that the Exchange
Visitor Program is a foreign affairs
function of the United States
Government and that rules governing
the conduct of this function are exempt
from the requirements of Executive
Order 12866. However, the Department
has nevertheless reviewed this proposed
regulation to ensure its consistency with
the regulatory philosophy and
principles set forth in that Executive
Order.

The Department has identified
potential costs associated with this
proposed rule beginning with the
proposed requirement that sponsors
collect photographs documenting the
exterior and interior of a potential host
family home. Although many sponsors
currently collect such photographs as
part of the host family application and
vetting process, not all designated
sponsors do so. Those sponsors that do
collect this photographic documentation
find that the cost of doing so is not
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substantial as the photographs are taken
by the local coordinator with digital
cameras, uploaded electronically, and
attached to the host family application
that is in turn sent to the sponsor for
evaluation and further vetting. For
program sponsors not currently
following this practice, the cost of doing
so will be associated with the purchase
of a digital camera for those local
coordinators that do not own or have
access to one. The Department does not
believe this will be a substantial cost to
Sponsors.

The Department is necessarily of the
opinion that all reasonable measures
should be taken to ensure the placement
of students in safe homes. Having
adopted in 2006 a criminal background
check required of all adults resident in
a potential host family home, the
Department now proposes to strengthen
this requirement by expanding the
criminal background check to include
an FBI fingerprint-based criminal
background check, a basic Social
Security number and name check and a
national Sex Offender registry check for
all adult members resident in a potential
host family home. The nationwide
average for an ink and paper FBI
fingerprint-based criminal background
check is $70.00 per person.
Approximately 60,000 checks will need
to be performed at an aggregate cost of
approximately $4.2 million. A possible
second approach to the collection of
these criminal background checks
would involve-I home electronic
fingerprinting of all adult members of a
host family household. This process
would involve the use of a contractor,
with a national footprint, recognized
and authorized by the FBI to collect and
process electronic fingerprints.
Estimated costs for this process would
be $300-$400 per household with an
aggregate cost of $8.4 million. The
Department anticipates that these costs
will be borne by the exchange student
as an additional program cost or will be
absorbed by the sponsor.

The Department also identifies the
costs associated with the
implementation of enhanced training for
local coordinators, the individuals
acting as agents of program sponsors in
screening, selecting and monitoring host
family placements. The Department will
develop a training program for all local
coordinators at a projected cost to the
Department of $100,000. An additional
cost of this proposed rule is the time
required for these individuals to take
this training. While some local
coordinators receive payment for
placing exchange students, others do
not. In determining costs for required
training, the Department places a value

of $20 per hour on the time spent in
taking this required training and thus
finds that if all volunteers and agents
(estimated at 4,000 individuals) spend
three hours each taking the proposed
training, then the aggregate cost would
be approximately $240,000. Finally, the
Department notes that there will be an
increased cost arising from the proposed
requirement that each host family home
be visited within the first or second
month of the student’s placement in the
home by a representative of the sponsor
other than the local coordinator who
screened and selected the host family
and arranged the placement. The
Department recognizes that the sponsor
will utilize its existing local coordinator
network and that the identifiable cost of
this proposal will be related to the
additional cost of travel for this sponsor
representative, which the Department
anticipates to not be substantial.

Executive Order 12988

The Department has reviewed this
regulation in light of sections 3(a) and
3(b)(2) of Executive Order 12988 to
eliminate ambiguity, minimize
litigation, establish clear legal
standards, and reduce burden.

Executive Orders 12372 and 13132

This regulation will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, it is determined that this
rule does not have sufficient federalism
implications to require consultations or
warrant the preparation of a federalism
summary impact statement. The
regulations implementing Executive
Order 12372 regarding
intergovernmental consultation on
Federal programs and activities do not
apply to this regulation.

Paperwork Reduction Act

The information collection
requirements contained in this proposed
rulemaking are pursuant to the
Paperwork Reduction Act, 44 U.S.C.
Chapter 35 and OMB Control Number
1405—-0147, Form DS-7000.

List of Subjects in 22 CFR Part 62

Cultural Exchange Program.
Accordingly, 22 CFR part 62 is
proposed to be amended as follows:

PART 62—EXCHANGE VISITOR
PROGRAM

1. The Authority citation for Part 62
is revised to read as follows:

Authority: 8 U.S.C. 1101(a)(15)(]), 1182,
1184, 1258; 22 U.S.C. 1431-1442, 2451 et
seq.; Foreign Affairs Reform and
Restructuring Act of 1998, Pub. L. 105-277,
Div. G, 112 Stat. 2681 et seq.; Reorganization
Plan No. 2 of 1977, 3 CFR, 1977 Comp. p.
200; E.O. 12048 of March 27, 1978; 3 CFR,
1978 Comp. p. 168; the Illegal Immigration
Reform and Immigrant Responsibility Act
(IRIRA) of 1996, Pub. L. 104-208, Div. C, 110
Stat. 3009-546, as amended; Uniting and
Strengthening America by Providing
Appropriate Tools Required to Intercept and
Obstruct Terrorism Act of 2001 (U.S.A.
PATRIOT ACT), Pub. L. 107-56, Sec. 416,
115 Stat. 354; and the Enhanced Border
Security and Visa Entry Reform Act of 2002,
Pub. L. 107-173, 116 Stat. 543.

2. Section 62.25 is revised to read as
follows:

§62.25 Secondary school students.

(a) Purpose. This section governs
Department of State designated
exchange visitor programs under which
foreign secondary school students are
afforded the opportunity to study in the
United States at accredited public or
private secondary schools for an
academic semester or an academic year,
while living with American host
families or residing at accredited U.S.
boarding schools. The secondary school
student program is one of the
Department’s oldest and most effective
means to foster enduring relationships
between the people of the United States
and other countries and is, accordingly,
an integral component of U.S. public
diplomacy and American foreign policy.
By living with American host families
and participating in daily student life in
the United States, exchange students
gain an understanding of and
appreciation for the similarities and
differences between their culture and
that of the United States. The great
majority of exchange students who
come to the United States to attend high
school enjoy a positive life-changing
experience, grow in independence and
maturity, improve their English
language skills, and build relationships
with U.S. citizens. The success of this
program is dependent on the generosity
of the American families who support
this program by welcoming exchange
students into their homes.

(b) Program sponsor eligibility.
Eligibility for designation as a secondary
school student exchange visitor program
sponsor is limited to organizations:

(1) With tax-exempt status as
conferred by the Internal Revenue
Service pursuant to section 501(c)(3) of
the Internal Revenue Code; and

(2) Which are United States citizens
as such term is defined in § 62.2 of this
part.

(c) Program eligibility. Secondary
school student exchange visitor
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programs designated by the Department
of State must:

(1) Require all exchange students to
be enrolled and participating in a full
course of study at an accredited
educational institution;

(2) Allow entry of exchange students
for not less than one academic semester
(or quarter equivalency) and not more
than two academic semesters (or quarter
equivalency) duration; and

(3) Ensure that the program is
conducted on a U.S. academic calendar
year basis, except for students from
countries whose academic year is
opposite that of the United States.
Exchange students may begin an
exchange program in the second
semester of a U.S. academic year only if
specifically permitted to do so, in
writing, by the school in which the
exchange student is enrolled. In all
cases, sponsors must notify both the
host family and school prior to the
exchange student’s arrival in the United
States that the placement is for either an
academic semester, academic year, or
for a calendar year.

(d) Program administration. Sponsors
must ensure that all organizational
officers, employees, representatives,
agents, and volunteers acting on their
behalf:

(1) Are adequately trained. All
training must be applicable to the
individual’s position within the sponsor
organization. A Department-
administered training program will
include instruction designed to provide
a comprehensive understanding of the
Exchange Visitor Program; its public
diplomacy objectives; and the
Secondary School Student category
rules and regulations. The training
component developed by sponsors for
local coordinators must specifically
include, at a minimum, instruction in
conflict resolution; procedures for
handling and reporting emergency
situations; awareness or knowledge of
child safety standards; information on
sexual conduct codes; procedures for
handling and reporting allegations of
sexual misconduct or any other
allegations of abuse or neglect; the
criteria to be used to screen potential
host families and exercising good
judgment when identifying what
constitutes suitable host family
placements. Training may be rendered
in classroom, one-on-one, or via an
online platform. Sponsors must
demonstrate the individual’s successful
completion of the training. All sponsor
training materials must be submitted to
the Department for review as part of the
sponsor’s application for designation or
redesignation. Annual refresher training
is required.

(2) Are adequately supervised.
Sponsors must create and implement
organization-specific standard operating
procedures for the supervision of local
coordinators designed to prevent or
deter fraud, abuse, or misconduct in the
performance of the duties of these
employees/agents/volunteers. They
must also have sufficient internal
controls to ensure that such employees/
agents/volunteers comply with such
standard operating procedures.

(3) Have been vetted annually through
an FBI fingerprint-based criminal
background check, a basic name and
Social Security number check, and a
check of the National Sex Offender
Registry and has accordingly received a
“green light” response from the Child
Safety Pilot Program as administered by
the National Center of Missing and
Exploited Children (NCMEC), or its
subsequent successor program, or as
otherwise authorized by law;

(4) Place no exchange student with
his or her relatives;

(5) Make no exchange student
placement beyond one hour’s drive of
the home of the local coordinator
authorized to act on the sponsor’s behalf
in both routine and emergency matters
arising from that exchange student’s
participation in the exchange visitor
program;

(6) Make no monetary payments to
host families;

(7) Provide exchange students with
reasonable access to their natural
parents and family by telephone and e-
mail;

(8) Make certain that the exchange
students’ governmental issued
documents (i.e. passports, Forms DS—
2019), personal computers, and
telephones are not removed from their
possession;

(9) Conduct the host family
orientation after the host family has
been fully screened and selected;

(10) That no organizational
representative acts as:

(i) Both a host family and a local
coordinator or area supervisor for any
exchange student participant;

(ii) A host family for one sponsor and
a local coordinator for another sponsor;
or

(iii) A local coordinator for any
student over whom they have a position
of trust or authority (i.e. a principal or
teacher at a school where the student
attends).

(11) Maintain, at minimum, a monthly
schedule of personal contact with the
exchange student. The first monthly
contact by the local coordinator to the
exchange student must be in person. All
other contacts may take place in person,
on the phone, or via electronic mail and

must be properly documented. The
sponsor is responsible for ensuring that
issues raised through such contacts be
promptly and appropriately addressed.

(12) Tﬁat a sponsor representative
other than the local coordinator who
recruited, screened and selected the
host family visit the exchange student/
host family home within the first or
second month following the student’s
placement in the home.

(13) Maintain, at a minimum, a
monthly schedule of personal contact
with the host family. At least once
during the fall semester and at least
once during the spring semester, (i.e.
twice during the academic year) the
contact by the local coordinator with the
host family must be in person. All other
contacts may take place in person, on
the phone, or via electronic mail and
must be properly documented. The
sponsor is responsible for ensuring the
issues raised through such contacts be
promptly and appropriately addressed.

(14) That host schools are provided
contact information for the local
organizational representative (including
name, direct phone number, and e-mail
address) for the local organizational
representative, the program sponsor,
and the Department’s Office of
Designation; and

(15) Adhere to all regulatory
provisions set forth in this Part and all
additional terms and conditions
governing program administration that
the Department may impose.

(e) Student selection. In addition to
satisfying the requirements of § 62.10(a),
sponsors must ensure that all
participants in a designated secondary
school student exchange visitor
program:

(1) Are secondary school students in
their home countries who have not
completed more than 11 years of
primary and secondary study, exclusive
of kindergarten; or are at least 15 years
of age but not more than 18 years and
six months of age as of the program start
date;

(2) Demonstrate maturity, good
character, and scholastic aptitude; and

(3) Have not previously participated
in an academic year or semester
secondary school student exchange
program in the United States or
attended school in the United States in
either F—1 or J—1 visa status.

(f) Student enrollment. (1) Sponsors
must secure prior written acceptance for
the enrollment of any exchange student
in a United States public or private
secondary school. Such prior
acceptance must:

(i) Be secured from the school
principal or other authorized school
administrator of the school or school
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system that the exchange student
participant will attend; and

(ii) Include written arrangements
concerning the payment of tuition or
waiver thereof if applicable.

(2) Under no circumstance may a
sponsor facilitate the entry into the
United States of an exchange student for
whom a written school placement has
not been secured.

(3) Under no circumstance may a
sponsor charge a student private school
tuition if such arrangements are not
finalized in writing prior to the issuance
of Form DS-2019.

(4) Sponsors must maintain copies of
all written acceptances for a minimum
of three years and make such documents
available for Department of State
inspection upon request.

(5) Sponsors must provide the school
with a translated “written English
language summary” of the exchange
student’s complete academic course
work prior to commencement of school,
in addition to any additional documents
the school may require. Sponsors must
inform the prospective host school of
any student who has completed
secondary school in his/her home
country.

(6) Sponsors may not facilitate the
enrollment of more than five exchange
students in one school unless the school
itself has requested, in writing, the
placement of more than five students
from the sponsor.

(7) Upon issuance of a Form DS-2019
to a prospective participant, the sponsor
accepts full responsibility for securing a
school and host family placement for
the student, except in cases of voluntary
student withdrawal or visa denial.

(g) Student orientation. In addition to
the orientation requirements set forth at
§62.10, all sponsors must provide
exchange students, prior to their
departure from the home country, with
the following information:

(1) A summary of all operating
procedures, rules, and regulations
governing student participation in the
exchange visitor program along with a
detailed summary of travel
arrangements;

(2) A copy of the Department’s
Welcome letter to exchange students;

(3) Age and language appropriate
information on how to identify and
report sexual abuse or exploitation;

(4) A detailed profile of the host
family with whom the exchange student
will be placed. The profile must state
whether the host family is either a
permanent placement or a temporary-
arrival family;

(5) A detailed profile of the school
and community in which the exchange
student will be placed. The profile must

state whether the student will pay
tuition; and

(6) An identification card, which lists
the exchange student’s name, United
States host family placement address
and telephone numbers (landline and
cellular), sponsor name and main office
and emergency telephone numbers,
name and telephone numbers (landline
and cellular) of the local coordinator
and area representative, the telephone
number of Department’s Office of
Designation, and the Secondary School
Student program toll free emergency
telephone number. The identification
card must also contain the name of the
health insurance provider and policy
number. Such cards may be provided in
advance of home country departure or
immediately upon entry into the United
States but must be corrected, reprinted
and reissued to the student if changes in
contact information occur due to a
change in the student’s placement.

(h) Student extra-curricular activities.
Exchange students may participate in
school sanctioned and sponsored extra-
curricular activities, including athletics,
if such participation is:

(1) Authorized by the local school
district in which the student is enrolled;
and

(2) Authorized by the State authority
responsible for determination of athletic
eligibility, if applicable. Sponsors shall
not knowingly be party to a placement
(inclusive of direct placements) based
on athletic abilities, whether initiated
by a student, a natural or host family,

a school, or any other interested party.
Any placement in which either the
student or the sending organization in
the foreign country is party to an
arrangement with any other party,
including receiving school personnel,
whereby the student will attend a
particular school or live with a
particular host family must be reported
to the particular school and the National
Federation of State High School
Associations prior to the first day of
classes.

(i) Student employment. Exchange
students may not be employed on either
a full or part-time basis but may accept
sporadic or intermittent employment
such as babysitting or yard work.

(j) Host family application and
selection. Sponsors must adequately
screen and select all potential host
families and at a minimum must:

(1) Provide potential host families
with a detailed summary of the
Exchange Visitor Program and of their
requirements, obligations and
commitment to host;

(2) Utilize a standard application form
developed by the sponsor. Such
application form must be signed and

dated at the time of application by all
adults living in the home of a potential
host family. The host family application
must be designed to provide a detailed
summary and profile of the host family,
the physical home environment (to
include photographs of the host family
home’s exterior and grounds, kitchen,
student’s bedroom, bathroom, and
family and living areas), family
composition, and community
environment. Exchange students are not
permitted to reside with their relatives.

(3) Conduct an in-person interview
with all family members residing in the
home where the student will be living;

(4) Ensure that the host family is
capable of providing a comfortable and
nurturing home environment and that
the home is clean and sanitary; that the
exchange student’s bedroom contains a
separate bed for the student that is
neither convertible nor inflatable in
nature; and that the student has
adequate storage space for clothes and
personal belongings, reasonable access
to bathroom facilities, study space if not
otherwise available in the house and
reasonable, unimpeded access to the
outside of the house in the event of a
fire or similar emergency. An exchange
student may share a bedroom, but with
no more than one other individual of
the same sex.

(5) Ensure that the host family has a
good reputation and character by
securing two personal references from
within the community from individuals
who are not relatives of the potential
host families or representatives of the
sponsor (i.e., field staff or volunteers),
attesting to the host family’s good
reputation and character;

(6) Ensure that the host family has
adequate financial resources to
undertake hosting obligations and is not
receiving needs-based government
subsidies for food or housing.

(7) Verify that each member of the
host family household 18 years of age
and older, as well as any new adult
member added to the household, or any
member of the host family household
who will turn eighteen years of age
during the exchange student’s stay in
that household, has undergone an FBI
fingerprint-based criminal history
record information background check, a
basic name and social security number
check, and a check of the National Sex
Offender Registry, and has accordingly
received a “green light” response from
the Child Safety Pilot Program as
administered by the National Center of
Missing and Exploited Children
(NCMEC), or its subsequent successor
program, or as otherwise authorized by
law;
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(8) Maintain a record of all
documentation on a student’s exchange
program, including but not limited to
application forms, background checks,
evaluations, and interviews, for all
selected host families for a period of
three years following program
completion; and

(9) Ensure that a potential single adult
host parent has at least one school-aged
child living full-time in the host family
home, a child that no longer resides in
the host family home due to custody
agreements but who returns to the
family home for frequent visits, or a
child pursuing higher-education studies
but who returns to the family home for
frequent visits.

(k) Host family orientation. In
addition to the orientation requirements
set forth in §62.10, sponsors must:

(1) Inform all host families of the
philosophy, rules, and regulations
governing the sponsor’s exchange visitor
program, including examples of “best
practices” developed by the exchange
community;

(2) Provide all selected host families
with a copy of the Department’s letter of
appreciation to host families;

(3) Provide all selected host families
with a copy of Department of State-
promulgated Exchange Visitor Program
regulations and a copy of the
Department of State letter to exchange
student host families;

(4) Advise all selected host families of
strategies for cross-cultural interaction
and conduct workshops to familiarize
host families with cultural differences
and practices; and

(5) Advise host families of their
responsibility to inform the sponsor of
any and all material changes in the
status of the host family or student,
including, but not limited to, changes in
address, finances, employment and
criminal arrests.

(1) Host family placement. (1)
Sponsors must secure, prior to the
student’s departure from his or her
home country, a permanent or arrival
host family placement for each
exchange student participant. Sponsors
may not:

(1) Facilitate the entry into the United
States of an exchange student for whom
a host family placement has not been
secured;

(ii) Place more than one exchange
student with a host family without the
express prior written consent of the host
family, the natural parents, and the
students being placed. Under no
circumstance may more than two
exchange students be placed with one
host family, or with one local
coordinator, regional coordinator, or
volunteer.

(2) Prior to the student’s departure
from his/her home country, sponsors
must advise both the exchange student
and host family, in writing, of the
respective family compositions and
backgrounds of each, whether the host
family placement is a permanent or
arrival placement, and facilitate and
encourage the exchange of
correspondence between the two.

(3) In the event of unforeseen
circumstances which necessitate a
change of host family placement, the
sponsor must document the reason(s)
necessitating such change and provide
the Department of State with an annual
statistical summary reflecting the
number and reason(s) for such change in
host family placement in the program’s
annual report.

(m) Advertising and Marketing for the
recruitment of host families.—In
addition to the requirements set forth in
62.9(d) in advertising and promoting for
host family recruiting, sponsors must:

(1) Utilize only promotional materials
that professionally, ethically, and
accurately reflect the sponsors purposes,
activities, and sponsorship;

(2) Not publicize the need for host
families via any public media with
announcements, notices,
advertisements, etc. that are not
sufficiently in advance of the exchange
student’s arrival, appeal to public pity
or guilt, imply in any way that an
exchange student will be denied
participation if a host family is not
found immediately, or identify photos
of individual exchange students and
include an appeal for an immediate
family;

(3) Not promote or recruit for their
programs in any way that compromises
the privacy, safety or security of
participants, families, or schools.
Specifically, sponsors shall not include
personal student data or contact
information (including addresses, phone
numbers or e-mail addresses) or
photographs of the student on Web sites
or other promotional materials; and

(4) Ensure that access to exchange
student photographs and personally
identifying information on line or in
print form are password protected and
only made available to potential host
families who have been fully vetted and
selected.

(n) Reporting requirements. Along
with the annual report required by
regulations set forth at § 62.15, sponsors
must file with the Department of State
the following information:

(1) Sponsors must immediately report
to the Department any incident or
allegation involving the actual or
alleged sexual exploitation or any other
allegations of abuse or neglect of an

exchange student. Sponsors must also
report such allegations as required by
local or State statute or regulation.
Failure to report such incidents to the
Department and, as required by State
law or regulation, to local law
enforcement authorities shall be
grounds for the suspension and
revocation of the sponsor’s Exchange
Visitor Program designation.

(2) A report of all final academic year
and semester program participant
placements by August 31 for the
upcoming academic year or January 15
for the Spring semester and calendar
year. The report must be in the format
directed by the Department and must
include at a minimum, the exchange
student’s full name, Form DS-2019
number (SEVIS ID #), host family
placement (current U.S. address), school
(site of activity) address, the local
coordinator’s name and zip code, and
other information the Department may
request.

(3) A report of all situations which
resulted in the placement of an
exchange student with more than one
host family or in more than one school.
The report must be in a format directed
by the Department and include, at a
minimum, the exchange student’s full
name, Form DS—-2019 number (SEVIS ID
#), host family placements (Current U.S.
address), schools (site of activity
addresses), the reason for the change in
placement, and the date of the move.

3. A new Appendix F is added to Part
62 to read as follows:

Appendix F to Part 62—Suggested
Information To Be Collected on
Secondary School Student Host Family
Applications

Basic Family Information

a. Host Family Member—Full name and
relationship (children and adults) either
living full-time or part-time in the home or
who frequently stay at the home).

b. Date of Birth (DOB) of all family
members.

c. Street Address.

d. Contact information (telephone; e-mail
address) of host parents.

e. Employment—employer name, job title,
and point of contact for each working
resident of the home.

f. Is the residence the site of a functioning
business? (e.g., daycare, farm)

g. Description of each household member
(e.g., level of education, profession, interests,
community involvement, and relevant
behavioral or other characteristics of such
household members that could affect the
successful integration of the exchange visitor
into the household).

h. Has any member of your household been
charged with any crime?

Household Pets
a. Type of Pets.
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b. Number of Pets.

Financial Resources

a. Average Annual Income Range: Less
than $25,000; $25,000-$35,000; $35,000—
$45,000; $45,000-$55,000; $55,000—$65,000;
$65,000-$75,000; and $75,000 and above.

b. Describe if anyone residing in the home
receives any kind of public assistance
(financial needs-based government subsidies
for food or housing).

c. Identify those personal expenses
expected to be covered by the student.

Diet

a. Does anyone in the family follow any
dietary restrictions? (Y/N)

If yes, describe:

b. Do you expect the student to follow any
dietary restrictions? (Y/N)

If yes, describe:

c. Would you feel comfortable hosting a
student who follows a particular dietary
restriction (ex. Vegetarian, Vegan, etc.)? (Y/N)

d. Would the family provide three (3)
square meals daily?

High School Information

a. Name and address of school (private or
public school).

b. Name, address, e-mail and telephone
number of school official.

c. Approximate size of the school student
body.

d. Approximate distance between the
school and your home.

e. Approximate start date of the school
year.

f. How will the exchange student get to the
school (e.g. bus, carpool, walk)?

g. Would the family provide special
transportation for extracurricular activities
after school or in the evenings, if required?

h. Which, if any, of your family’s children,
presently attend the school in which the
exchange visitor is enrolled?

If applicable list sports/clubs/activities, if
any, your child(ren) participate(s) in at the
school.

i. Does any member of your household
work for the high school in a coaching/
teaching/or administrative capacity?

j. Has any member of your household had
contact with a coach regarding the hosting of
an exchange student with particular athletic
ability?

If yes, please describe the contact and
sport.

Community Information

a. In what type of community do you live
(e.g.: Urban, Suburban, Rural, Farm).

b. Population of community.

c. Nearest Major City (Distance and
population).

d. Nearest Airport (Distance).

e. City or town Web site.

f. Briefly describe your neighborhood and
community.

g. What points of interest are near your
area (parks, museums, historical sites)?

h. Areas in or near neighborhood to be
avoided?

Home Description

a. Describe your type of home (e.g., single
family home, condominium, duplex,

apartment, mobile home) and include
photographs of the host family home’s
exterior and grounds, kitchen, student’s
bedroom, student’s bathroom, and family and
living areas.

b. Describe Primary Rooms and Bedrooms.

¢. Number of Bathrooms.

d. Will the exchange student share a
bedroom? (Y/N)

If yes, with which household resident?

e. Describe the student’s bedroom.

f. Describe amenities that student has
access to.

g. Utilities.

Family Activities

a. Language spoken in home.

b. Please describe activities and/or sports
each family members participate in:

(e.g., camping, hiking, dance, crafts,
debate, drama, art, music, reading, soccer,
baseball, horseback riding).

c. Describe your expectations regarding the
responsibilities and behavior of the student
while in your home (e.g., homework,
household chores, curfew (school night and
weekend), access to refrigerator and food,
drinking of alcoholic beverages, driving,
smoking, computer/Internet/E-Mail).

d. Would you be willing voluntarily to
inform the exchange visitor in advance of any
religious affiliations of household members?
(Y/N)

e. Would any member of the household
have difficulty hosting a student whose
religious beliefs were different from their
own? (Y/N) Note: A host family may want the
exchange visitor to attend one or more
religious services or programs with the
family. The exchange visitor cannot be
required to do so, but may decide to
experience this facet of U.S. culture at his or
her discretion.

f. How did you learn about being a host
family?

Dated: April 26, 2010.

Stanley S. Colvin,

Deputy Assistant Secretary for Private Sector
Exchange, Bureau of Educational and
Cultural Affairs, U.S. Department of State.
[FR Doc. 2010-10168 Filed 4-30-10; 8:45 am]
BILLING CODE 4710-05-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—2010-0020]
RIN 1625-AA00

Safety Zone; AVI September Fireworks
Display, Laughlin, NV

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes a
safety zone on the navigable waters of
the lower Colorado River, Laughlin, NV,

in support of a fireworks display near
the AVI Resort and Casino. This safety
zone is necessary to provide for the
safety of the participants, crew,
spectators, participating vessels, and
other vessels and users of the waterway.
Persons and vessels are prohibited from
entering into, transiting through, or
anchoring within this safety zone unless
authorized by the Captain of the Port, or
his designated representative.

DATES: Comments and related material
must be received by the Coast Guard on
or before June 2, 2010.

ADDRESSES: You may submit comments
identified by docket number USCG—
2010-0020 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The telephone number
is 202-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or e-mail Petty Officer Corey
McDonald, Waterways Management,
U.S. Coast Guard Sector San Diego,
Coast Guard; telephone 619-278-7262,
e-mail Corey.R.McDonald@uscg.mil. If
you have questions on viewing or
submitting material to the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2010-0020),
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indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (via http://
www.regulations.gov) or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online via http://
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an e-mail
address, or a telephone number in the
body of your document so that we can
contact you if we have questions
regarding your submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment” box, which will
then become highlighted in blue. In the
“Document Type” drop down menu
select “Proposed Rule” and insert
“USCG-2010-0020" in the “Keyword”
box. Click “Search” then click on the
balloon shape in the “Actions” column.
If you submit your comments by mail or
hand delivery, submit them in an
unbound format, no larger than 8% by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “USCG-2010—
0020” and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. You may also visit the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue, SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one using one of the four methods
specified under ADDRESSES. Please
explain why you believe a public
meeting would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Background and Purpose

The Coast Guard proposes to establish
a temporary safety zone on the
navigable waters of the Lower Colorado
River in support of a fireworks show in
the navigation channel of the Lower
Colorado River, Laughlin, NV. The
fireworks show is being sponsored by
AVI Resort and Casino. The safety zone
would be set at an 800 foot radius
around the firing site. This temporary
safety zone is necessary to provide for
the safety of the show’s crew, spectators,
participants of the event, participating
vessels, and other vessels and users of
the waterway.

Discussion of Proposed Rule

The Coast Guard proposes a safety
zone that would be enforced from 8 p.m.
to 9:45 p.m. on September 5, 2010. The
limits of the safety zone would include
all navigable waters within 800 feet of
the firing location adjacent to the AVI
Resort and Casino centered in the
channel between Laughlin Bridge and
the northwest point of AVI Resort and
Casino Cove in position: 35°00'93” N,
114°38'28” W.

This safety zone is necessary to
provide for the safety of the crews,
spectators, and participants of the event
and to protect other vessels and users of
the waterway. Persons and vessels
would be prohibited from entering into,
transiting through, or anchoring within
this safety zone unless authorized by the
Captain of the Port, or his designated
representative.

U.S. Coast Guard personnel would
enforce this safety zone. Other Federal,
State, or local agencies may assist the
Coast Guard, including the Coast Guard
Auxiliary. Vessels or persons violating

this rule would be subject to both
criminal and civil penalties.

Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This proposed rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. Although the safety zone would
restrict boating traffic within the
navigable waters of the Lower Colorado
River, Laughlin, NV, the effect of this
regulation would not be significant as
the safety zone would encompass only
a portion of the waterway and would be
very short in duration. Traffic could
pass around the safety zone or through
it with permission from the Captain of
the Port. The entities most likely to be
affected are pleasure craft engaged in
recreational activities and sightseeing.
As such, the Coast Guard expects the
economic impact of this rule to be
minimal.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities.

This proposed rule would affect the
following entities, some of which might
be small entities: the owners or
operators of vessels intending to transit
or anchor in the region of the lower
Colorado River adjacent to AVI Resort
and Casino from 8 p.m. to 9:45 p.m. on
September 5, 2010.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons. The safety zone
only encompasses a portion of the
waterway; it is short in duration at a
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relatively late hour when commercial
traffic is low; and the Captain of the Port
may authorize entry into the zone, if
necessary. Before the effective period,
the Coast Guard will publish a local
notice to mariners (LNM) and will issue
broadcast notice to mariners (BNM)
alerts via marine channel 16 VFH before
the safety zone is enforced.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Petty Officer
Corey McDonald, Waterways
Management, U.S. Coast Guard Sector
San Diego, at 619—278-7262. The Coast
Guard will not retaliate against small
entities that question or complain about
this proposed rule or any policy or
action of the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not

result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
Tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian Tribes, on the relationship
between the Federal Government and
Indian Tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian Tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their

regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions which do not individually or
cumulatively have a significant effect on
the human environment. A preliminary
environmental analysis checklist
supporting this determination is
available in the docket where indicated
under ADDRESSES. This proposed rule
involves establishing a safety zone and
is categorically excluded under figure
2—1, paragraph (34)(g), of the
Instruction. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this proposed rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

2. Add §165.T11-299 to read as
follows:
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§165.T11-299; Safety Zone; AVI
September Fireworks Display; Laughlin,
Nevada, NV.

(a) Location. The limits of the safety
zone are as follows: all navigable waters
within 800 feet of the firing location
adjacent to the AVI Resort and Casino
centered in the channel between
Laughlin Bridge and the northwest
point of AVI Resort and Casino Cove in
position: 35°0093” N, 114°38'28” W.

(b) Enforcement Period. This section
will be enforced from 8 p.m. to 9:45
p.m. on September 5, 2010. If the event
concludes prior to the scheduled
termination time, the Captain of the Port
will cease enforcement of this safety
zone and will announce that fact via
Broadcast Notice to Mariners.

(c) Definitions. The following
definition applies to this section:
designated representative, means any
commissioned, warrant, and petty
officers of the Coast Guard on board
Coast Guard, Coast Guard Auxiliary,
and local, state, and Federal law
enforcement vessels who have been
authorized to act on the behalf of the
Captain of the Port.

(d) Regulations. (1) Entry into, transit
through or anchoring within this safety
zone is prohibited unless authorized by
the Captain of the Port of San Diego or
his designated on-scene representative.

(2) Mariners requesting permission to
transit through the safety zone may
request authorization to do so from the
Patrol Commander (PATCOM). The
PATCOM may be contacted on VHF-FM
Channel 16.

(3) All persons and vessels shall
comply with the instructions of the
Coast Guard Captain of the Port or the
designated representative.

(4) Upon being hailed by U.S. Coast
Guard patrol personnel by siren, radio,
flashing light, or other means, the
operator of a vessel shall proceed as
directed.

(5) The Coast Guard may be assisted
by other Federal, State, or local
agencies.

Dated: April 19, 2010.
T.H. Farris,

Captain, U.S. Coast Guard, Captain of the
Port San Diego.

[FR Doc. 2010-10204 Filed 4-30-10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2010-0250]

RIN 1625-AA00

Safety Zone; Chicago Tall Ships
Fireworks, Lake Michigan, Chicago, IL

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish a temporary safety zone on
Lake Michigan within Chicago Harbor
near Navy Pier in Chicago, Illinois. This
zone is intended to restrict vessels from
a portion of Chicago Harbor due to a
fireworks display. This proposed safety
zone is necessary to protect the
surrounding public and their vessels
from the hazards associated with a
fireworks display.

DATES: Comments and related material
must be received by the Coast Guard on
or before June 2, 2010.

ADDRESSES: You may submit comments
identified by docket number USCG—
2010-0250 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The telephone number
is 202—-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or e-mail CWO2 Jon Grob, U.S.
Coast Guard Sector Lake Michigan;
telephone 414-747-7188, e-mail
Jon.K.Grob@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202-366—9826.

SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2010-0250),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (via http://
www.regulations.gov) or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online via http://
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an e-mail
address, or a telephone number in the
body of your document so that we can
contact you if we have questions
regarding your submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment” box, which will
then become highlighted in blue. In the
“Document Type” drop down menu
select “Proposed Rule” and insert
“USCG-2010-0250" in the “Keyword”
box. Click “Search” then click on the
balloon shape in the “Actions” column.
If you submit your comments by mail or
hand delivery, submit them in an
unbound format, no larger than 82; by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
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become highlighted in blue. In the
“Keyword” box insert “USCG-2010—
0250” and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. You may also visit the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue, SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one using one of the four methods
specified under ADDRESSES. Please
explain why you believe a public
meeting would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Basis and Purpose

This temporary safety zone is
necessary to ensure the safety of vessels
from the hazards associated with the
Tall Ships Fireworks. The Captain of the
Port, Sector Lake Michigan, has
determined that the Tall Ships
Fireworks presents significant risks to
public safety and property. The likely
combination of congested waterways
and a fireworks display could easily
result in serious injuries or fatalities.

Discussion of Proposed Rule

The Coast Guard proposes to establish
a temporary safety zone on specified
waters of Lake Michigan in the vicinity
of Chicago Harbor. This safety zone will
encompass all navigable waters located
off the north east end of Navy Pier,
encompassing an area 600 yards by 750
yards bound by a line drawn from
41°53'24” N, 087°35’55” W; then north
to 41°53’41” N, 087°35’55” W; then east
to 41°53’41” N, 087°35°26” W; then
south to 41°53’24” N, 087°35°26” W;
then west returning to the point of
origin (NAD 83). The proposed rule and
associated safety zone is necessary to
ensure the safety of vessels and people

during the Tall Ships Fireworks. The
proposed safety zone will be enforced
only immediately before, during, and
immediately after the event and only
upon notice by the Captain of the Port,
Sector Lake Michigan. The Captain of
the Port, Sector Lake Michigan, will use
all appropriate means to notify the
public when the safety zone will be
enforced, including publication in the
Federal Register in accordance with 33
CFR 165.7(a). Means of notification may
also include Broadcast Notice to
Mariners or Local Notice to Mariners.
The Captain of the Port, Sector Lake
Michigan, will issue a Broadcast Notice
to Mariners notifying the public when
enforcement of the safety zone
established by this section is cancelled.

All persons and vessels shall comply
with the instructions of the Captain of
the Port, Sector Lake Michigan, or his or
her designated on-scene representative.
Entry into, transiting, or anchoring
within the safety zone is prohibited
unless authorized by the Captain of the
Port, Sector Lake Michigan, or his or her
designated on-scene representative. The
Captain of the Port, Sector Lake
Michigan, or his or her designated on-
scene representative may be contacted
via VHF Channel 16.

Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This proposed rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

Although this proposed regulation
restricts access to the safety zone, it is
not a significant regulatory action
because the safety zone will be in effect
for a minimal amount of time, and
vessels may still transit with the
permission of the Captain of the Port,
Sector Lake Michigan, or his or her
designated on-scene representative.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit

organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. This rule will affect the
following entities, some of which might
be small entities: The owners or
operators of vessels intending to transit
or anchor in the specified portion of
Chicago Harbor on Lake Michigan from
8:45 p.m. on August 24, 2010, until 9:15
p-m. on August 28, 2010.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: This safety zone
will be in effect for a limited time and
enforced for only 30 minutes each night.
Plus, vessels may still transit through
the zone with the permission of the
Captain of the Port, Sector Lake
Michigan, or his or her designated on-
scene representative. Moreover, the
Coast Guard will give notice to the
public that the regulation is in effect
and when it will be enforced.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact CWO2 Jon
K. Grob, Prevention Department, Coast
Guard Sector Lake Michigan,
Milwaukee, WI at (414) 747—-7188. The
Coast Guard will not retaliate against
small entities that question or complain
about this proposed rule or any policy
or action of the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).
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Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This proposed rule would not cause a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. Therefore, this
rule is categorically excluded, under
section 2.B.2. Figure 2—1, paragraph
34(g), of the Instruction. A preliminary
environmental analysis checklist
supporting this determination is
available in the docket where indicated
under ADDRESSES. This proposed rule
involves the establishment of a safety
zone around a fireworks display. We
seek any comments or information that
may lead to the discovery of a

significant environmental impact from
this proposed rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and record keeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR Part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05—1(g], 6.04—1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

2. Add §165.T09-0250 to read as
follows:

§165.T09-0250 Safety Zone; Tall Ships
Fireworks, Chicago Harbor, Chicago, IL.

(a) Location. The following area is a
temporary safety zone: All U.S. waters
of Lake Michigan in the vicinity of
Chicago Harbor located off the north
east end of Navy Pier, encompassing an
area 600 yards by 750 yards bound by
a line drawn from 41°53'24” N,
087°35’55” W; then north to 41°53’41”
N, 087°35’55” W; then east to 41°53'41”
N, 087°35’26” W; then south to
41°53’24” N, 087°35’26” W; then west
returning to the point of origin (NAD
83).

(b) Effective period. This regulation is
effective from 8:45 p.m. on August 24,
2010, until 9:15 p.m. on August 28,
2010. It will be enforced between 8:45
p-m. and 9:15 p.m. on August 24, 2010,
between the hours of 8:45 p.m. and 9:15
p-m. on August 25, 2010, between the
hours of 8:45 p.m. and 9:15 p.m. on
August 26, 2010, between the hours of
8:45 p.m. and 9:15 p.m. on August 27,
2010, and again between the hours of
8:45 p.m. and 9:15 p.m. on August 28,
2010. The Captain of the Port, Sector
Lake Michigan, or his or her on scene
representative may terminate this
operation at anytime.

(c) Regulations. (1) In accordance with
the general regulations in section 165.23
of this part, entry into, transiting, or
anchoring in this safety zone is
prohibited unless authorized by the
Captain of the Port, Sector Lake
Michigan, or his or her designated on-
scene representative.

(2) This safety zone is closed to all
vessel traffic except as permitted by the
Captain of the Port, Sector Lake
Michigan, or his or her designated on-
scene representative.
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(3) The “on-scene representative” of
the Captain of the Port, Sector Lake
Michigan, is any Coast Guard
commissioned, warrant, or petty officer
who has been designated by the Captain
of the Port, Sector Lake Michigan, to act
on his or her behalf. The on-scene
representative of the Captain of the Port,
Sector Lake Michigan, will be aboard
either a Coast Guard or Coast Guard
Auxiliary vessel. The Captain of the
Port, Sector Lake Michigan, or his or her
designated on-scene representative may
be contacted via VHF Channel 16.

(4) Vessel operators desiring to enter
or operate within the safety zone shall
contact the Captain of the Port, Sector
Lake Michigan, or his or her designated
on-scene representative to obtain
permission to do so. Vessel operators
given permission to enter or operate in
the safety zone must comply with all
directions given to them by the Captain
of the Port, Sector Lake Michigan, or his
or her on-scene representative.

Dated: April 16, 2010.
L. Barndt,

Captain, U.S. Coast Guard, Captain of the
Port, Sector Lake Michigan.

[FR Doc. 2010-10205 Filed 4—30-10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—-2010-0021]
RIN 1625-AA87

Security Zone; U.S. Coast Guard BSU
Seattle, Pier 36, Seattle, WA

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes a
security zone at U.S. Coast Guard
(USCG) Base Support Unit Seattle, Pier
36, Elliot Bay, Seattle, WA. This
permanent security zone is necessary to
protect military and visiting foreign
vessels, waterfront facilities, and the
maritime public from destruction, loss,
or injury from sabotage, subversive acts,
or other malicious acts of a similar
nature. Entry into or movement within
this security zone is prohibited without
the permission of the Captain of the Port
or a Designated Representative.

DATES: Comments and related material
must be received by the Coast Guard on
or before August 2, 2010. Requests for
public meetings must be received by the
Coast Guard on or before June 2, 2010.

ADDRESSES: You may submit comments
identified by docket number USCG—
2010-0021 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M=30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The telephone number
is 202—-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or e-mail Ensign Ashley M.
Wanzer, Sector Seattle Waterways
Management, Coast Guard; telephone
206—-217-6175, e-mail
SectorSeattleWWM®@uscg.mil. If you
have questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202-366—9826.

SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2010-0021),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (via http://
www.regulations.gov) or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online via http://
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be

considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an e-mail
address, or a telephone number in the
body of your document so that we can
contact you if we have questions
regarding your submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment” box, which will
then become highlighted in blue. In the
“Document Type” drop down menu
select “Proposed Rule” and insert
“USCG-2010-0021" in the “Keyword”
box. Click “Search” then click on the
balloon shape in the “Actions” column.
If you submit your comments by mail or
hand delivery, submit them in an
unbound format, no larger than 8%z by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “USCG-2010—
0021” and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. You may also visit the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue, SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one June 2, 2010 using one of the
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four methods specified under
ADDRESSES. Please explain why you
believe a public meeting would be
beneficial. If we determine that one
would aid this rulemaking, we will hold
one at a time and place announced by
a later notice in the Federal Register.
For information on facilities or
services for individuals with disabilities
or to request special assistance at the
public meeting, contact Ensign Ashley
M. Wanzer at the telephone number or
e-mail address indicated under the FOR
FURTHER INFORMATION CONTACT section of
this notice.

Background and Purpose

The potential for terrorist acts
requires enhanced security of our ports,
harbors, and vessels. This proposed rule
will establish a security zone to protect
waterfront facilities, persons, and
vessels from subversive or terrorist acts
on the waters surrounding USCG Base
Support Unit (BSU) Seattle, Pier 36,
Elliot Bay, WA. The Coast Guard
Captain of the Port Puget Sound finds
sufficient cause to require this security
zone to protect military vessels,
facilities and the maritime public
located at Pier 36, Elliot Bay, WA. This
proposed security zone will be
continuously activated in order to
maintain the security of both moored
vessels and permanent facilities
regardless of the physical presence of
military vessels within the zone.

Discussion of Proposed Rule

This proposed rule would establish a
permanent security zone necessary to
protect military and visiting foreign
vessels, waterfront facilities, and the
maritime public from destruction, loss,
or injury from sabotage, subversive acts,
or other malicious acts of a similar
nature. The security zone would
encompass all waters in Elliot Bay east
of a line from 47° 35.450" N 122° 20.585’
W to 47° 35.409" N 122° 20.585" W at
USCG BSU Seattle, Pier 36, Elliot Bay,
Seattle, WA. Entry into or movement
within this security zone is prohibited
without the permission of the Captain of
the Port or a Designated Representative.

Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This proposed rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not

require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. This proposed rule is not a
significant regulatory action because it
does not adversely affect the transit of
maritime vessels or the recreational
boating public to major waterways.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities.

This security zone will not have a
significant economic impact on a
substantial number of small entities for
the following reason: Vessel traffic can
pass safely around the security zone.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the Small
Business and Agriculture Regulatory
Enforcement Ombudsman and the
Regional Small Business Regulatory
Fairness Boards. The Coast Guard will
not retaliate against small entities that
question or complain about this
proposed rule or any policy or action of
the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the

Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This proposed rule would not cause a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
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power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. A preliminary
environmental analysis checklist
supporting this determination is
available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this
proposed rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and record keeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR Part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04-6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1

2. Add § 165.1334 to read as follows:

§165.1334 Security Zone; U.S. Coast
Guard BSU Seattle, Pier 36, Elliot Bay,
Seattle, WA.

(a) Location: The following area is a
security zone: All waters in Elliot Bay
east of a line from 47° 35.450" N 122°
20.585" W to 47° 35.409" N 122°20.585’
W at Pier 36, Elliot Bay, Seattle, WA.

(b) Regulations: Under 33 CFR part
165, subpart D, no person or vessel may
enter or remain in the security zone
established by this section without the
permission of the Captain of the Port
Puget Sound or Designated
Representative.

(c) Authorization: To request
authorization to operate within this
security zone, contact United States
Coast Guard Sector Seattle Joint Harbor
Operations Center at 206—217—-6001.

Dated: April 6, 2010.
S.E. Englebert,

Captain, U.S. Coast Guard, Captain of the
Port, Puget Sound.

[FR Doc. 2010-10209 Filed 4-30-10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Secretary

45 CFR Parts 160 and 164
RIN 0991-AB62

HIPAA Privacy Rule Accounting of
Disclosures Under the Health
Information Technology for Economic
and Clinical Health Act; Request for
Information

AGENCY: Office for Civil Rights,
Department of Health and Human
Services.

ACTION: Request for information.

SUMMARY: Section 13405(c) of the Health
Information Technology for Economic
and Clinical Health (HITECH) Act
expands an individual’s right under the
Health Insurance Portability and
Accountability Act of 1996 (HIPAA)
Privacy Rule to receive an accounting of
disclosures of protected health
information made by HIPAA covered
entities and their business associates. In
particular, section 13405(c) of the
HITECH Act requires the Department of
Health and Human Services
(“Department” or “HHS”) to revise the
HIPAA Privacy Rule to require covered
entities to account for disclosures of
protected health information to carry
out treatment, payment, and health care
operations if such disclosures are
through an electronic health record.
This document is a request for
information (RFI) to help us better
understand the interests of individuals
with respect to learning of such
disclosures, the administrative burden
on covered entities and business
associates of accounting for such
disclosures, and other information that
may inform the Department’s
rulemaking in this area.

DATES: Submit comments on or before
May 18, 2010.

ADDRESSES: Written comments may be
submitted through any of the methods
specified below. Please do not submit
duplicate comments.

e Federal eRulemaking Portal: You
may submit electronic comments at
http://www.regulations.gov. Follow the
instructions for submitting electronic
comments. Attachments should be in
Microsoft Word, WordPerfect, or Excel;
however, we prefer Microsoft Word.

e Regular, Express, or Overnight Mail:
You may mail written comments (one
original and two copies) to the following
address only: U.S. Department of Health
and Human Services, Office for Civil
Rights, Attention: HITECH Accounting
of Disclosures, Hubert H. Humphrey
Building, Room 509F, 200
Independence Avenue, SW.,
Washington, DC 20201.

e Hand Delivery or Courier: If you
prefer, you may deliver (by hand or
courier) your written comments (one
original and two copies) to the following
address only: Office for Civil Rights,
Attention: HITECH Accounting of
Disclosures, Hubert H. Humphrey
Building, Room 509F, 200
Independence Avenue, SW.,
Washington, DC 20201. (Because access
to the interior of the Hubert H.
Humphrey Building is not readily
available to persons without Federal
government identification, commenters
are encouraged to leave their comments
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in the mail drop slots located in the
main lobby of the building.)

Inspection of Public Comments: All
comments received before the close of
the comment period will be available for
public inspection, including any
personally identifiable or confidential
business information that is included in
a comment. We will post all comments
received before the close of the
comment period at http://
www.regulations.gov. Because
comments will be made public, they
should not include any sensitive
personal information, such as a person’s
social security number; date of birth;
driver’s license number, state
identification number or foreign country
equivalent; passport number; financial
account number; or credit or debit card
number. Comments also should not
include any sensitive health
information, such as medical records or
other individually identifiable health
information, or any non-public
corporate or trade association
information, such as trade secrets or
other proprietary information.

FOR FURTHER INFORMATION CONTACT:
Andra Wicks, 202-205-2292.

SUPPLEMENTARY INFORMATION:
I. Background

Covered entities under the Health
Insurance Portability and
Accountability Act of 1996 (HIPAA),
Title II, Subtitle F—Administrative
Simplification, Public Law 104-191,
110 Stat. 2021, are currently required by
the HIPAA Privacy Rule at 45 CFR
164.528 to make available to an
individual upon request an accounting
of certain disclosures of the individual’s
protected health information over the
past six years. For each disclosure, the
accounting must include: (1) The date of
the disclosure; (2) the name (and
address, if known) of the entity or
person who received the protected
health information; (3) a brief
description of the information
disclosed; and (4) a brief statement of
the purpose of the disclosure (or a copy
of the written request for the
disclosure). For multiple disclosures to
the same person for the same purpose,
the accounting is only required to
include: (1) For the first disclosure, a
full accounting, with the elements
described above; (2) the frequency,
periodicity, or number of disclosures
made during the accounting period; and
(3) the date of the last such disclosure
made during the accounting period.
Section 164.528(a)(1)(i) of the Privacy
Rule currently exempts disclosures to
carry out treatment, payment, and

health care operations from these
accounting requirements.?

Section 13405(c) of the Health
Information Technology for Economic
and Clinical Health (HITECH) Act,
Public Law 111-5, 123 Stat. 265—66,
provides that the exemption at
§164.528(a)(1)(i) of the Privacy Rule for
disclosures to carry out treatment,
payment, and health care operations no
longer applies to disclosures “through
an electronic health record.” Under
section 13405(c), an individual has a
right to receive an accounting of such
disclosures that covers disclosures made
during the three years prior to the
request. Section 13400 of the statute
defines “electronic health record” as “an
electronic record of health-related
information on an individual that is
created, gathered, managed, and
consulted by authorized health care
clinicians and staff.” We take the
opportunity in this RFI to request public
comment to inform our regulations
under the HITECH Act, which requires
that we take into account both the
interests of individuals in learning the
circumstances under which their
protected health information is being
disclosed and the administrative burden
of accounting for disclosures for
treatment, payment, and health care
operations through an electronic health
record.

We request comments specifically on
the questions below. The Department
welcomes comments from all
stakeholders on these issues, but in
addition to hearing from covered
entities, is particularly interested in
hearing from individuals, consumer
advocates and groups, and, regarding
technical capabilities, from vendors of
electronic health record systems.

I1. Questions

1. What are the benefits to the
individual of an accounting of
disclosures, particularly of disclosures
made for treatment, payment, and
health care operations purposes?

2. Are individuals aware of their
current right to receive an accounting of
disclosures? On what do you base this
assessment?

3. If you are a covered entity, how do
you make clear to individuals their right
to receive an accounting of disclosures?
How many requests for an accounting
have you received from individuals?

4. For individuals that have received
an accounting of disclosures, did the
accounting provide the individual with
the information he or she was seeking?

1The core health care activities of “Treatment,”

“Payment,” and “Health Care Operations” are
defined in the Privacy Rule at 45 CFR 164.501.

Are you aware of how individuals use
this information once obtained?

5. With respect to treatment, payment,
and health care operations disclosures,
45 CFR 170.210(e) currently provides
the standard that an electronic health
record system record the date, time,
patient identification, user
identification, and a description of the
disclosure. In response to its interim
final rule, the Office of the National
Coordinator for Health Information
Technology received comments on this
standard and the corresponding
certification criterion suggesting that the
standard also include to whom a
disclosure was made (i.e., recipient) and
the reason or purpose for the disclosure.
Should an accounting for treatment,
payment, and health care operations
disclosures include these or other
elements and, if so, why? How
important is it to individuals to know
the specific purpose of a disclosure—
i.e., would it be sufficient to describe
the purpose generally (e.g., for “for
treatment,” “for payment,” or “for health
care operations purposes”), or is more
detail necessary for the accounting to be
of value? To what extent are individuals
familiar with the different activities that
may constitute “health care operations?”
On what do you base this assessment?

6. For existing electronic health
record systems:

(a) Is the system able to distinguish
between “uses” and “disclosures” as
those terms are defined under the
HIPAA Privacy Rule? Note that the term
“disclosure” includes the sharing of
information between a hospital and
physicians who are on the hospital’s
medical staff but who are not members
of its workforce.

(b) If the system is limited to only
recording access to information without
regard to whether it is a use or
disclosure, such as certain audit logs,
what information is recorded? How long
is such information retained? What
would be the burden to retain the
information for three years?

(c) If the system is able to distinguish
between uses and disclosures of
information, what data elements are
automatically collected by the system
for disclosures (i.e., collected without
requiring any additional manual input
by the person making the disclosure)?
What information, if any, is manually
entered by the person making the
disclosure?

(d) If the system is able to distinguish
between uses and disclosures of
information, does it record a description
of disclosures in a standardized manner
(for example, does the system offer or
require a user to select from a limited
list of types of disclosures)? If yes, is
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such a feature being utilized and what
are its benefits and drawbacks?

(e) Is there a single, centralized
electronic health record system? Or is it
a decentralized system (e.g., different
departments maintain different
electronic health record systems and an
accounting of disclosures for treatment,
payment, and health care operations
would need to be tracked for each
system)?

(f) Does the system automatically
generate an accounting for disclosures
under the current HIPAA Privacy Rule
(i.e., does the system account for
disclosures other than to carry out
treatment, payment, and health care
operations)?

i. If yes, what would be the additional
burden to also account for disclosures to
carry out treatment, payment, and
health care operations? Would there be
additional hardware requirements (e.g.,
to store such accounting information)?
Would such an accounting feature
impact system performance?

ii. If not, is there a different
automated system for accounting for
disclosures, and does it interface with
the electronic health record system?

7. The HITECH Act provides that a
covered entity that has acquired an
electronic health record after January 1,
2009 must comply with the new
accounting requirement beginning
January 1, 2011 (or anytime after that
date when it acquires an electronic
health record), unless we extend this
compliance deadline to no later than
2013. Will covered entities be able to
begin accounting for disclosures
through an electronic health record to
carry out treatment, payment, and
health care operations by January 1,
20117 If not, how much time would it
take vendors of electronic health record
systems to design and implement such
a feature? Once such a feature is
available, how much time would it take
for a covered entity to install an updated
electronic health record system with
this feature?

8. What is the feasibility of an
electronic health record module that is
exclusively dedicated to accounting for
disclosures (both disclosures that must
be tracked for the purpose of accounting
under the current HIPAA Privacy Rule
and disclosures to carry out treatment,
payment, and health care operations)?
Would such a module work with
covered entities that maintain
decentralized electronic health record
systems?

9. Is there any other information that
would be helpful to the Department
regarding accounting for disclosures
through an electronic health record to
carry out treatment, payment, and
health care operations?

Dated: April 26, 2010.

Georgina Verdugo,

Director, Office for Civil Rights.

[FR Doc. 2010-10054 Filed 4-30-10; 8:45 am]
BILLING CODE 4153-01-P
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[Doc. No. AMS-FV-10-0016]

Notice of Request for Extension and
Revision of a Currently Approved
Information Collection

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35), this notice
announces the Agricultural Marketing
Service’s (AMS) intention to request
approval from the Office of Management
and Budget (OMB) for an extension of
a currently approved information
collection for the Reporting and
Recordkeeping Requirements Under
Regulations Under the Perishable
Agricultural Commodities Act, 1930, as
amended.

DATES: Comments received by July 2,
2010 will be considered.

Additional Information or Comments:
You may submit written or electronic
comments to PACA Recordkeeping and
Reporting Comments, AMS, F&V
Programs, PACA Branch, 1400
Independence Avenue, SW., Room
2095-S, Stop 0242, Washington DC
20250-0242; fax: 202-690—4413; or
Internet: http://www.regulations.gov.
SUPPLEMENTARY INFORMATION:

Title: Reporting and Recordkeeping
Requirements Under Regulations (Other
than Rules of Practice) Under the
Perishable Agricultural Commodities
Act, 1930.

OMB Number: 0581-0031.

Expiration Date of Approval:
December 31, 2010.

Type of Request: Extension of a
currently approved information
collection.

Abstract: The PACA was enacted by
Congress in 1930 to establish a code of

fair trading practices covering the
marketing of fresh and frozen fruits and
vegetables in interstate or foreign
commerce. It protects growers, shippers,
and distributors dealing in those
commodities by prohibiting unfair and
fraudulent trade practices.

The law provides a forum for
resolving contract disputes, and a
mechanism for the collection of
damages from anyone who fails to meet
contractual obligations. In addition, the
PACA provides for prompt payment to
fruit and vegetable sellers and for
revocation of licenses and sanctions
against firms or principals found to have
violated the law’s standards for fair
business practices. The PACA also
imposes a statutory trust that attaches to
perishable agricultural commodities
received by regulated entities, products
derived from the commodities, and any
receivables or proceeds from the sale of
the commodities. The trust exists for the
benefit of produce suppliers, sellers, or
agents that have not been paid, and
continues until they have been paid in
full.

The PACA is enforced through a
licensing system. All commission
merchants, dealers, and brokers engaged
in business subject to the PACA must be
licensed. Retailers and grocery
wholesalers must renew their licenses
every three years. All other licensees
have the option of a one, two, or three-
year license term. Those who engage in
practices prohibited by the PACA may
have their licenses suspended or
revoked.

The information collected pursuant to
OMB Number 0581-0031 is used to
administer licensing provisions under
the PACA, to adjudicate contract
disputes, and to enforce the PACA and
the regulations. The purpose of this
notice is to solicit comments from the
public concerning our information
collection.

We estimate the paperwork and time
burden of the above referenced
information collection to be as follows:

Form FV-211, Application for
License: Average of .25 hours per
application per response.

Form FV-231-1 (or 231-1A, or 231-2,
or 231-2A), Application for Renewal or
Reinstatement of License: Average of .05
hours per application per response.

Regulations Section 46.13—Letters to
Notify USDA of Changes in Business
Operations: Average of .05 hours per
notice per response.

Regulations Section 46.4—Limited
Liability Company Articles of
Organization and Operating Agreement:
Average of .083 hours with
approximately 408 recordkeepers.

Regulations Section 46.18—Record of
Produce Received: Average of 5 hours
with approximately 6,725
recordkeepers.

Regulations Section 46.20—Records
Reflecting Lot Numbers: Average of 8.25
hours with approximately 683
recordkeepers.

Regulations Section 46.46(c)(2)—
Waiver of Rights to Trust Protection:
Average of .25 hours per notice with
approximately 100 principals.

Regulations Sections 46.2(aa)(11) and
46.46(e)(1)—Copy of Written Agreement
Reflecting Times for Payment: Average
of 20 hours with approximately 2,343
recordkeepers.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 3.214 hours per
response annually.

Respondents: Commission merchants,
dealers, and brokers engaged in the
business of buying, selling, or
negotiating the purchase or sale of
commercial quantities of fresh and/or
frozen fruits and vegetables in interstate
or foreign commerce are required to be
licensed under the PACA (7 U.S.C.
499(c)(a)).

Estimated Number of Respondents:
14,492.

Estimated Total Annual Responses:
27,171.

Estimated Number of Responses per
Respondent: 1.8749.

Estimated Total Annual Burden on
Respondents: 87,328.

Comments are invited on: (1) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information will have
practical utility; (2) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information
including the validity of the
methodology and assumptions used; (3)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on those who are to respond, including
the use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.
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All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
become a matter of public record.

Dated: April 27, 2010.

Rayne Pegg,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2010-10274 Filed 4-30-10; 8:45 am]
BILLING CODE P

DEPARTMENT OF AGRICULTURE
Farm Service Agency

Information Collection; Inventory
Property Management

AGENCY: Farm Service Agency, USDA.
ACTION: Notice; request for comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, the
Farm Service Agency (FSA) is seeking
comments from all interested
individuals and organizations on the
extension of a currently approved
information collection that supports
Inventory Property Management. The
information is used to evaluate
applicant requests to purchase
inventory property, determine eligibility
to lease or purchase inventory property,
and ensure the payment of the lease
amount or purchase amount associated
with the acquisition of inventory
property.

DATES: We will consider comments that
we receive by July 2, 2010.

ADDRESSES: We invite you to submit
comments on this notice. In your
comments, include date, volume, and
page number, the OMB control number,
and the title of the information
collection of this issue of the Federal
Register. You may submit comments by
any of the following methods:

e Mail:]. Lee Nault, Loan Specialist,
USDA/FSA/FLP, STOP 0523, 1400
Independence Avenue, SW.,
Washington, DC 20250-0503.

e E-mail: lee.nault@wdc.usda.gov.

e Fax:202—690-0949.

You may also send comments to the
Desk Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC 20503. Copies of the
information collection may be requested
by contacting J. Lee Nault at the above
address.

FOR FURTHER INFORMATION CONTACT: J.
Lee Nault, Loan Specialist, Farm Service
Agency, (202) 720-6834.
SUPPLEMENTARY INFORMATION:

Title: (7 CFR part 767) Farm Loan
Programs—Inventory Property
Management.

OMB Number: 0560-0234.
Expiration Date: 11/30/2010.

Type of Request: Extension of a
currently approved information
collection.

Abstract: FSA’s Farm Loan Programs
provide supervised credit in the form of
loans to family farmers to purchase real
estate and equipment and finance
agricultural production. Inventory
Property Management, as specified in 7
CFR part 767, provides the requirements
for the management, lease, and sale of
security property acquired by FSA. FSA
may take title to real estate as part of
dealing with a problem loan either by
entering a winning bid in an attempt to
protect its interest at a foreclosure sale,
or by accepting a deed of conveyance in
lieu of foreclosure. Information
collections established in the regulation
are necessary for FSA to determine an
applicant’s eligibility to lease or
purchase inventory property and to
ensure the applicant’s ability to make
payment on the lease or purchase
amount.

Respondents: Individuals or
households, businesses or other for
profit farms.

Estimated Annual Number of
Respondents: 280.

Estimated Number of Responses per
Respondent: 1.04.

Total Annual Responses: 290.

Estimated Total Annual Burden
Hours: 432.

We are requesting comments on all
aspects of this information collection
and to help us to:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of FSA,
including whether the information will
have practical utility;

(2) Evaluate the accuracy of FSA’s
estimate of burden including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility and
clarity of the information to be
collected;

(4) Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

All comments received in response to
this notice, including names and
addresses when provided, will be a
matter of public record. Comments will
be summarized and included in the
submission for Office of Management
and Budget approval.

Signed at Washington, DC, on April 20,
2010.

Jonathan W. Coppess,

Administrator, Farm Service Agency.
[FR Doc. 2010-10191 Filed 4-30-10; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF AGRICULTURE
Farm Service Agency

Information Collection; Direct Loan
Servicing—Regular

AGENCY: Farm Service Agency, USDA.
ACTION: Notice; request for comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, the
Farm Service Agency (FSA) is seeking
comments from all interested
individuals and organizations on the
extension with a revision of a currently
approved information collection that
supports Direct Loan Servicing-Regular
programs. The information is used to
determine borrower compliance with
loan agreements, assist the borrower in
achieving business goals, and regular
servicing of the loan account such as
graduation, subordination, partial
release, and use of proceeds.

DATES: We will consider comments that
we receive by July 2, 2010.

ADDRESSES: We invite you to submit
comments on this notice. In your
comments, include date, volume, and
page number, and the OMB control
number and the title of the information
collection of this issue of the Federal
Register. You may submit comments by
any of the following methods:

e Mail:]. Lee Nault, Loan Specialist,
USDA/FSA/FLP, STOP 0523, 1400
Independence Avenue, SW.,
Washington, DC 20250-0503.

e E-mail: lee.nault@wdc.usda.gov.

e Fax:202—-690-0949.

You may also send comments to the
Desk Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC 20503. Copies of the
information collection may be requested
by contacting J. Lee Nault at the above
address.

FOR FURTHER INFORMATION CONTACT: J.
Lee Nault, Loan Specialist, Farm Service
Agency, (202) 720-6834.
SUPPLEMENTARY INFORMATION:

Title: (7 CFR part 765) Farm Loan
Programs—Direct Loan Servicing—
Regular.

OMB Number: 0560-0236.

Expiration Date: 11/30/2010.

Type of Request: Extension of a
currently approved information
collection.
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Abstract: FSA’s Farm Loan Programs
provide loans to family farmers to
purchase real estate and equipment, and
finance agricultural production. Direct
Loan Servicing—Regular, as specified in
7 CFR part 765, provides the
requirements related to routine
servicing actions associated with direct
loans. FSA is required to actively
supervise its borrowers and provide
credit counseling, management advice
and financial guidance. Additionally,
FSA must document that credit is not
available to the borrower from
commercial credit sources in order to
maintain eligibility for assistance.
Information collections established in
the regulation are necessary for FSA to
monitor and account for loan security,
including proceeds derived from the
sale of security, and to process a
borrower’s request for subordination or
partial release of security. Borrowers are
required to provide financial
information to determine graduation
eligibility based on commercial lender
standards provided to FSA.

Respondents: Individuals or
households, businesses or other for
profit farms.

Estimated Annual Number of
Respondents: 52,288.

Estimated Number of Responses per
Respondent: 2.10.

Total Annual Responses: 110,121.

Estimated Total Annual Burden
Hours: 60,877.

We are requesting comments on all
aspects of this information collection
and to help us to:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of FSA,
including whether the information will
have practical utility;

(2) Evaluate the accuracy of FSA’s
estimate of burden including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility and
clarity of the information to be
collected;

(4) Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

All comments received in response to
this notice, including names and
addresses when provided, will be a
matter of public record. Comments will
be summarized and included in the
submission for Office of Management
and Budget approval.

Signed at Washington, DC, on April 20,
2010.

Jonathan W. Coppess,

Administrator, Farm Service Agency.
[FR Doc. 2010-10192 Filed 4-30-10; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF AGRICULTURE
Farm Service Agency

Information Collection; Direct Loan
Servicing—Special

AGENCY: Farm Service Agency, USDA.
ACTION: Notice; request for comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, the
Farm Service Agency (FSA) is seeking
comments from all interested
individuals and organizations on the
extension with a revision of a currently
approved information collection that
supports Direct Loan Servicing-Special
programs. The information is used in
eligibility and feasibility determinations
on borrower requests for disaster set-
aside, primary loan servicing, buyout at
market value, and homestead
protection, as well as liquidation of
security.

DATES: We will consider comments that
we receive by July 2, 2010.

ADDRESSES: We invite you to submit
comments on this notice. In your
comments, include date, volume, and
page number, the OMB control number
and the title of the information
collection of this issue of the Federal
Register. You may submit comments by
any of the following methods:

e Mail:J. Lee Nault, Loan Specialist,
USDA/FSA/FLP, STOP 0523, 1400
Independence Avenue, SW.,
Washington, DC 20250-0503.

e E-mail: lee.nault@wdc.usda.gov.

e Fax:202—-690—-0949.

You may also send comments to the
Desk Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC 20503. Copies of the
information collection may be requested
by contacting J. Lee Nault at the above
address.

FOR FURTHER INFORMATION CONTACT: J.
Lee Nault, Loan Specialist, Farm Service
Agency, (202) 720-6834.
SUPPLEMENTARY INFORMATION:

Title: (7 CFR part 766) Farm Loan
Programs—Direct Loan Servicing—
Special.

OMB Number: 0560—0233.

Expiration Date: 11/30/2010.

Type of Request: Extension of a
currently approved information
collection with a revision.

Abstract: FSA’s Farm Loan Programs
provide loans to family farmers to
purchase real estate and equipment and
finance agricultural production. Direct
Loan Servicing—Special, as specified in
7 CFR part 766, provides the
requirements for servicing financially
distressed and delinquent direct loan
borrowers. FSA’s loan servicing options
include disaster set-aside, primary loan
servicing (including reamortization,
rescheduling, deferral, write down and
conservation contracts), buyout at
market value, and homestead
protection. FSA also services borrowers
who file bankruptcy or liquidate
security when available servicing
options are not sufficient to produce a
feasible plan. The information
collections contained in the regulation
are necessary to evaluate a borrower’s
request for consideration of the special
servicing actions.

Respondents: Individuals or
households, businesses or other for
profit farms.

Estimated Annual Number of
Respondents: 12,651.

Estimated Number of Responses per
Respondent: 1.40.

Total Annual Responses: 17,749.

Estimated Total Annual Burden
Hours: 10,337.

We are requesting comments on all
aspects of this information collection
and to help us to:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
FSA, including whether the information
will have practical utility;

(2) Evaluate the accuracy of the FSA’s
estimate of burden including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility and
clarity of the information to be
collected;

(4) Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

All comments received in response to
this notice, including names and
addresses when provided, will be a
matter of public record. Comments will
be summarized and included in the
submission for Office of Management
and Budget approval.

Signed at Washington, DC, on April 20,
2010.

Jonathan W. Coppess,

Administrator, Farm Service Agency.
[FR Doc. 2010-10190 Filed 4-30-10; 8:45 am]
BILLING CODE 3410-05-P
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2010-0017]

Notice of Revision and Request for
Extension of Approval of an
Information Collection; Cooperative
Agricultural Pest Survey

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Revision and extension of
approval of an information collection;
comment request.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Animal and Plant
Health Inspection Service’s intention to
revise an information collection
associated with the Cooperative
Agricultural Pest Survey and to request
extension of approval of the information
collection.

DATES: We will consider all comments
that we receive on or before July 2,
2010.

ADDRESSES: You may submit comments
by either of the following methods:

® Federal eRulemaking Portal: Go to
(http://www.regulations.gov/
fdmspublic/component/
main?main=DocketDetail&d=APHIS-
2010-0017) to submit or view comments
and to view supporting and related
materials available electronically.

® Postal Mail/Commercial Delivery:
Please send two copies of your comment
to Docket No. APHIS-2010-0017,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A-03.8, 4700
River Road Unit 118, Riverdale, MD
20737-1238. Please state that your
comment refers to Docket No. APHIS-
2010-0017.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
(http://www.aphis.usda.gov).

FOR FURTHER INFORMATION CONTACT: For
information on the Cooperative
Agricultural Pest Survey, contact Dr.
John Bowers, National Survey
Coordinator, Emergency and Domestic

Programs, PPQ, APHIS, 4700 River Road
Unit 26, Riverdale, MD 20737;

(301) 734-3658. For copies of more
detailed information on the information
collection, contact Mrs. Celeste Sickles,
APHIS’ Information Collection
Coordinator, at (301) 851-2908.

SUPPLEMENTARY INFORMATION:

Title: Cooperative Agricultural Pest
Survey.

OMB Number: 0579-0010.

Type of Request: Revision and
extension of approval of an information
collection.

Abstract: Under the Plant Protection
Act (7 U.S.C. 7701 et seq.), the Secretary
of Agriculture is authorized, either
independently or in cooperation with
States, to carry out operations or
measures to detect, eradicate, suppress,
control, prevent, or retard the spread of
plant pests and noxious weeds that are
new to or not widely distributed within
the United States. This authority has
been delegated to the Administrator,
Animal and Plant Health Inspection
Service (APHIS).

To carry out this mission, the Plant
Protection and Quarantine (PPQ)
program, APHIS, has joined forces with
the States and other agencies to create
a program called the Cooperative
Agricultural Pest Survey (CAPS). The
CAPS program coordinates these efforts
through cooperative agreements with
the States and other agencies to collect
and manage data on plant pests, noxious
weeds, and biological control agents,
which may be used to control plant
pests or noxious weeds.

This program allows the States and
PPQ) to conduct surveys to detect and
measure the presence of exotic plant
pests and noxious weeds and to enter
survey data into a national computer-
based system known as the National
Agricultural Pest Information System
(NAPIS). This, in turn, allows APHIS to
obtain a more comprehensive picture of
plant pest and noxious weed conditions
in the United States as well as detect, in
collaboration with the National Plant
Diagnostic Network and the U.S.
Department of Agriculture’s National
Institute of Food and Agriculture
(NIFA), population trends in plant pests
or noxious weeds that could indicate an
agricultural bioterrorism act.

The information captured by CAPS
and generated by NAPIS is used by
States to predict potential plant pest and
noxious weed situations in the United
States and by Federal interests (e.g.,
PPQ and NIFA) to promptly detect and
respond to the occurrence of new plant
pests or noxious weeds and to provide
documentation on plant pests and
noxious weeds to facilitate and record

the location of those incursions that
could directly hinder the export of U.S.
farm commodities. The system also
provides data management support for
PPQ programs, such as imported fire
ant, sudden oak death, and gypsy moth.

The CAPS program involves certain
information collection activities,
including cooperative agreements, pest
detection surveys, and the Specimens
for Determination Form (PPQ Form
391).

We are asking the Office of
Management and Budget (OMB) to
approve our use of these information
collection activities for an additional 3
years.

We are revising the title of the current
collection from “National Agricultural
Pest Information System” to
“Cooperative Agricultural Pest Survey”
to convey that the activity components
comprise the CAPS program rather than
the computer-based NAPIS.

The purpose of this notice is to solicit
comments from the public (as well as
affected agencies) concerning our
information collection. These comments
will help us:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the collection
of information, including the validity of
the methodology and assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, through use, as
appropriate, of automated, electronic,
mechanical, and other collection
technologies; e.g., permitting electronic
submission of responses.

Estimate of burden: The public
reporting burden for this collection of
information is estimated to average
0.2376543 hours per response.

Respondents: State Cooperators and
universities participating in the CAPS
program.

Estimated annual number of
respondents: 108.

Estimated annual number of
responses per respondent: 135.

Estimated annual number of
responses: 14,580.

Estimated total annual burden on
respondents: 3,465 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

All responses to this notice will be
summarized and included in the request
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for OMB approval. All comments will
also become a matter of public record.

Done in Washington, DC, this 27th day
of April 2010.

Kevin Shea

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2010-10279 Filed 4-30-10; 8:45 am|
BILLING CODE: 3410-34-S

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2009-0058]

Availability of an Environmental
Assessment and Finding of No
Significant Impact for a Biological
Control Agent for Water Hyacinth

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Notice.

SUMMARY: We are advising the public
that an environmental assessment and
finding of no significant impact have
been prepared by the Animal and Plant
Health Inspection Service relative to the
release of an insect, Megamelus
scutellaris, into the continental United
States for use as a biological control
agent to reduce the severity of water
hyacinth infestations. Based on its
finding of no significant impact, the
Animal and Plant Health Inspection
Service has determined that an
environmental impact statement need
not be prepared.

FOR FURTHER INFORMATION CONTACT: Dr.
Shirley Wager-Page, Chief, Pest
Permitting Branch, PPQ, APHIS, 4700
River Road Unit 133, Riverdale, MD
20737-1237; (301) 734—-8453.
SUPPLEMENTARY INFORMATION:

Background

The Animal and Plant Health
Inspection Service (APHIS) is proposing
to issue permits for the release of an
insect, Megamelus scutellaris, into the
continental United States for use as a
biological control agent to reduce the
severity of water hyacinth infestations.

On November 16, 2009, we published
in the Federal Register (74 FR 58939—
58940, Docket No. APHIS-2009-0058) a
notice! in which we announced the
availability, for public review and
comment, of an environmental
assessment (EA) that examined the
potential environmental impacts

1To view the notice, EA, FONSI, and response to
comments, go to (http://www.regulations.gov/
fdmspublic/component/
main?main=DocketDetail&d=APHIS-2009-0058).

associated with the proposed release of
this biological control agent into the
continental United States.

We solicited comments on the EA for
30 days ending December 16, 2009. We
received one comment, from a State
game and fish department. Our
responses to the issues raised in the
comment can be found in Appendix E
of the final EA (see footnote 1).

In this document, we are advising the
public of our finding of no significant
impact (FONSI) regarding the release of
M. scutellaris into the continental
United States for use as a biological
control agent to reduce the severity of
water hyacinth infestations. The
finding, which is based on the EA,
reflects our determination that release of
this biological control agent will not
have a significant impact on the quality
of the human environment.

The EA and FONSI may be viewed on
the Regulations.gov Web site (see
footnote 1). Copies of the EA and FONSI
are also available for public inspection
at USDA, room 1141, South Building,
14th Street and Independence Avenue
SW., Washington, DC, between 8 a.m.
and 4:30 p.m., Monday through Friday,
except holidays. Persons wishing to
inspect copies are requested to call
ahead on (202) 690-2817 to facilitate
entry into the reading room. In addition,
copies may be obtained by writing to the
individual listed under FOR FURTHER
INFORMATION CONTACT.

The EA and FONSI have been
prepared in accordance with: (1) The
National Environmental Policy Act of
1969 (NEPA), as amended (42 U.S.C.
4321 et seq.), (2) regulations of the
Council on Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372).

Done in Washington, DC, this 27th day
of April 2010.

Kevin Shea

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2010-10280 Filed 4-30-10; 8:45 am]
BILLING CODE 3410-34-S

DEPARTMENT OF AGRICULTURE
Forest Service

Highlands Regional Study:
Connecticut and Pennsylvania 2010
Update

AGENCY: Forest Service, USDA.

ACTION: Notice of public meetings;
request for comment.

SUMMARY: As required by the Highlands
Conservation Act, Public Law 108-421,
the Forest Service has drafted the
Highlands Regional Study: Connecticut
and Pennsylvania 2010 Update. The
study is now available (see link below)
and identifies high conservation value
areas, the impacts of land use change on
the natural resources, and conservation
strategies in the Connecticut and
Pennsylvania portions of the
Connecticut, New York, New Jersey, and
Pennsylvania Highlands Region. Public
comment is being sought on the results
of the update to better inform potential
consumers of the study results.

DATES: Comments must be received in
writing on or before June 17, 2010 to be
assured of consideration. Comments
received after that date will be
considered to the extent practicable.

ADDRESSES: Comments concerning this
notice should be addressed to Martina
Barnes, Regional Planner, U.S. Forest
Service, c¢/o U.S. EPA, Region 2, 290
Broadway, 24th floor, New York, NY
10007. Comments also may be
submitted via facsimile to 212—-637—
3887 or via Internet to: http://
www.na.fs.fed.us/highlands/regional/
index.shtm.

All comments, including names and
addresses when provided, are placed in
the record and are available for public
inspection and copying. The public may
inspect comments received by
contacting martinabarnes@fs.fed.us.

FOR FURTHER INFORMATION CONTACT:
Martina Barnes, Regional Planner, at
212-637-3863. Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—8339
between 8 a.m. and 8 p.m., Eastern
Standard Time, Monday through Friday.

SUPPLEMENTARY INFORMATION: In
addition to seeking public comment on
the 2010 Update, two public meetings
are scheduled to discuss the study.

A public meeting to discuss the
Pennsylvania portion of the study will
be held on May 24, 2010 at 4 p.m. at the
Nolde Forest Environmental Education
Center in Reading, Pennsylvania.

A public meeting to discuss the
Connecticut portion of the study will be
held on May 26, 2010 at 6 p.m. at the
University of Connecticut Cooperative
Extension office in Torrington,
Connecticut.

The study is available at http://
www.na.fs.fed.us/highlands/regional/
index.shtm. Comments received in
response to this notice, including names
and addresses when provided, will be a
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matter of public record. Comments will
be summarized.

Dated: April 26, 2010.
Kathryn Maloney,

Director, U.S. Forest Service, Northeastern
Area.

[FR Doc. 2010-10093 Filed 4-30-10; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

Ketchikan Resource Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

DEPARTMENT OF AGRICULTURE
Forest Service

Kern and Tulare Counties Resource
Advisory Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The first meeting of the Kern
and Tulare Counties Resource Advisory
Committee will meet in Porterville,
California. This will be the first of
several meetings to establish a charter,
to identify roles and responsibilities,
including protocols for the application
process, propose due dates for grants,
and to determine the process to use to
select projects for funding.

The purpose of the Tulare and Kern
Counties Resource Advisory Committee
is to receive and review project
proposals for Fiscal Year 2010 funds
available through the Secure Rural
Schools and Community Self-
Determination Act of 2000 (Pub. L. 106—
393, reauthorized on October 3, 2008, as
part of Pub. L. 110-343).

DATES: The proposed meeting will be
held on May 27, 2010 from 6 p.m. to 9
p.m.

ADDRESSES: The meeting will be held at
the Sequoia National Forest
Headquarters, 1839 South Newcomb
Street, Porterville, California, 93257.

FOR FURTHER INFORMATION CONTACT:
Priscilla Summers, Kern and Tulare
Counties Resource Advisory Committee
Designated Federal Official, c/o Sequoia
National Forest, Western Divide Ranger
District, 32588 Highway 190,
Springville, CA 93265 or electronically
to psummers@fs.fed.us, or by telephone:
(559) 539-2607, extension 210.

SUPPLEMENTARY INFORMATION: The
meeting is open to the public.
Committee discussion is limited to
Forest Service staff and Committee
members.

Dated: April 27, 2010.
Nancy C. Ruthenbeck,
Acting Forest Supervisor.
[FR Doc. 2010-10285 Filed 4-30-10; 8:45 am]
BILLING CODE 3410-11-P

SUMMARY: The Ketchikan Resource
Advisory Committee will meet in
Ketchikan, Alaska, May 19, 2010. The
purpose of this meeting is to discuss
potential projects under the Secure
Rural Schools and Community Self-
Determination Act of 2008.

DATES: The meeting will be held May
19, 2010 at 6 p.m.

ADDRESSES: The meeting will be held at
the Ketchikan—M isty Fjords Ranger
District, 3031 Tongass Avenue,
Ketchikan, Alaska. Send written
comments to Ketchikan Resource
Advisory Committee, co District Ranger,
USDA Forest Service, 3031 Tongass
Ave., Ketchikan, AK 99901, or
electronically to Diane Daniels, RAC
Coordinator at ddaniels@fs.fed.us.

FOR FURTHER INFORMATION CONTACT:
Diane Daniels, RAC Coordinator
Ketchikan-Misty Fjords Ranger District,
Tongass National Forest, (907) 228—
4105.

SUPPLEMENTARY INFORMATION: The
meeting is open to the public.
Committee discussion is limited to
Forest Service staff and Committee
members. However, public input
opportunity will be provided and
individuals will have the opportunity to
address the Committee at that time.

Dated: April 22, 2010.
Jeff DeFreest,
District Ranger.
[FR Doc. 2010-10034 Filed 4-30-10; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Tuolumne-Mariposa Counties
Resource Advisory Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Tuolumne-Mariposa
Counties Resource Advisory Committee
(RAC) will meet on May 17, 2010 at the
City of Sonora Fire Department, in
Sonora, California. The primary purpose
of the meeting is to review new project
proposals, and to decide which project
proponents to invite to make
presentations at the June and July RAC
meetings.

DATES: The meeting will be held May
17, 2010, from 12 p.m. to 3 p.m.
ADDRESSES: The meeting will be held at
the City of Sonora Fire Department
located at 201 South Shepherd Street, in
Sonora, California (CA 95370).
FOR FURTHER INFORMATION CONTACT: Beth
Martinez, Committee Coordinator,
USDA, Stanislaus National Forest,
19777 Greenley Road, Sonora, CA 95370
(209) 532—-3671, extension 320; e-mail
bethmartinez@fs.fed.us.
SUPPLEMENTARY INFORMATION: Agenda
items include: (1) Review new project
proposals; (2) determine which project
proponents to invite to make
presentations at the June and July RAC
meetings; (3) Public comment. This
meeting is open to the public.

Dated: April 2, 2010.
Susan Skalski,
Forest Supervisor.
[FR Doc. 2010-10035 Filed 4-30-10; 8:45 am]
BILLING CODE 3410-ED-M

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2010-0026]

National Poultry Improvement Plan;
General Conference Committee
Meeting and 40th Biennial Conference

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Notice of meeting.

SUMMARY: We are giving notice of a
meeting of the General Conference
Committee of the National Poultry
Improvement Plan (NPIP) and the
NPIP’s 40th Biennial Conference.
DATES: The General Conference
Committee meeting will be held on
August 31, 2010, from 8a.m. to 11 a.m.
The Biennial Conference will meet on
September 1, 2010, from 8 a.m. to

5 p.m., and on September 2, 2010, from
8 a.m. to 12 p.m.

ADDRESSES: The General Conference
Committee meeting and Biennial
Conference will be held at the
Manchester Grand Hyatt San Diego, One
Market Place, San Diego, CA.

FOR FURTHER INFORMATION CONTACT: Mr.
Andrew R. Rhorer, Senior Coordinator,
National Poultry Improvement Plan, VS,
APHIS, 1498 Klondike Road, Suite 101,
Conyers, GA 30094-5104; (770) 922—
3496.

SUPPLEMENTARY INFORMATION: The
General Conference Committee (the
Committee) of the National Poultry
Improvement Plan (NPIP), representing
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cooperating State agencies and poultry
industry members, serves an essential
function by acting as liaison between
the poultry industry and the Department
in matters pertaining to poultry health.
In addition, the Committee assists the
Department in planning, organizing, and
conducting the NPIP Biennial
Conference. At the meetings and
Biennial Conferences, the Committee
discusses significant poultry health
issues and makes recommendations to
improve the NPIP program.

Tentative topics for discussion at the
upcoming meetings include:

1. Salmonella enteritidis in meat-type
chickens.

2. Salmonella isolation and
identification protocol.

3. Notifiable avian influenza.

4. Avian mycoplasmosis.

The meetings will be open to the
public. The sessions held on September
1 and 2, 2010, will include delegates to
the NPIP Biennial Conference. However,
due to time constraints, the public will
not be allowed to participate in the
discussions during either of the
meetings. Written statements on
meeting topics may be filed with the
Committee before or after the meetings
by sending them to the person listed
under FOR FURTHER INFORMATION
CONTACT. Written statements may also
be filed at the meetings. Please refer to
Docket No. APHIS-2010-0026 when
submitting your statements.

This notice of meeting is given
pursuant to section 10 of the Federal
Advisory Committee Act (5 U.S.C. App.
2).
Done in Washington, DG, this 27t day
of April 2010.

Kevin Shea

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2010-10278 Filed 4-30-10; 8:45 am]|
BILLING CODE 3410-34-S

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2010-0046]

Multi-Agency Informational Meeting
Concerning Compliance With the
Federal Select Agent Program; Public
Meeting

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice of public meeting.

SUMMARY: This is to notify all interested
parties, including individuals and
entities possessing, using, or

transferring biological agents and toxins
listed in 7 CFR 331.3, 9CFR 121.3 and
121.4, or 42CFR 73.3 and 73.4, that a
meeting will be held to provide
regulatory guidance related to the
Federal Select Agent Program
established under the Public Health
Security and Bioterrorism Preparedness
and Response Act of 2002. The meeting
is being organized by the U.S.
Department of Agriculture’s Animal and
Plant Health Inspection Service, the
Department of Health and Human
Services’ Centers for Disease Control
and Prevention, and the Department of
Justice’s Federal Bureau of
Investigation. Issues to be discussed
include entity registration, security risk
assessments, biosafety requirements,
and security measures.

DATES: The meeting will be held on June
15, 2010, from 8 a.m. to 6 p-m. Persons
who wish to attend the meeting must
register by May 15, 2010.

ADDRESSES: The meeting will be held at
John Ascuaga’s Nugget Hotel, 1100
Nugget Avenue, Sparks, NV.

FOR FURTHER INFORMATION CONTACT:
APHIS: Ms. Sherylyn Roberson,
Veterinary Permit Examiner, APHIS
Select Agent Program, VS, ASAP,
APHIS, 4700 River Road Unit 2,
Riverdale, MD 20737-1236; (301) 734—
5960.

CDC: Dr. Alia Legaux, Public Health
Advisor/Inspector, Division of Select
Agents and Toxins, CDGC, 1600 Clifton
Road MS A-46, Atlanta, GA 30333;
(404) 718-2000.

SUPPLEMENTARY INFORMATION: Title IT of
the Public Health Security and
Bioterrorism Preparedness and
Response Act of 2002, “Enhancing
Controls on Dangerous Biological
Agents and Toxins” (sections 201
through 231), provides for the regulation
of certain biological agents and toxins
by the Department of Health and Human
Services (subtitle A, sections 201-204)
and the Department of Agriculture
(subtitle B, sections 211-213), and
provides for interagency coordination
between the two departments regarding
overlap agents and toxins (subtitle C,
section 221). For the Department of
Health and Human Services, the Centers
for Disease Control and Prevention
(CDC) has been designated as the agency
with primary responsibility for
implementing the provisions of the Act;
the Animal and Plant Health Inspection
Service (APHIS) is the agency fulfilling
that role for the Department of
Agriculture. CDC and APHIS list select
agents and toxins in 42 CFR 73.3 and
73.4,7CFR331.3, and 9CFR121.3 and
121.4, respectively. The Federal Bureau
of Investigation’s (FBI) Criminal Justice

Information Service conducts security
risk assessments of all individuals and
nongovernmental entities that request to
possess, use, or transfer select agents
and toxins.

The meeting announced here is an
opportunity for the regulated
community (i.e., registered entity
responsible officials, alternate
responsible officials, and entity owners)
and other interested individuals to
obtain specific regulatory guidance and
information on standards concerning
biosafety and biosecurity issues related
to the Federal Select Agent Program.
Representatives from CDC, APHIS, and
the FBI will be present at the meeting
to address questions and concerns.
Entity registration, security risk
assessments, biosafety requirements,
and security measures are among the
issues that will be discussed.

All attendees must register in advance
of the meeting. Interested parties may
call 1-800-648-1177 to register. In
addition, registration forms are available
on the Internet at (http://
www.selectagents.gov). All registration
forms must be submitted by May 15,
2010.

Travel directions to John Ascuaga’s
Nugget Hotel are available on the
Internet at (http://
janugget.travelscream.com/map). RTC
RIDE Route 21 (from RTC Centennial
Plaza) serves the hotel.

If you require special
accommodations, such as a sign
language interpreter, please call or write
one of the individuals listed under FOR
FURTHER INFORMATION CONTACT.

Done in Washington, DC, this 27th day
of April 2010.

Kevin Shea

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2010-10277 Filed 4-30-10; 8:45 am]
BILLING CODE 3410-34-S

DEPARTMENT OF AGRICULTURE
Foreign Agricultural Service

Meetings of the Agricultural Policy
Advisory Committee for Trade and the
Agricultural Technical Advisory
Committees for Trade

AGENCY: Foreign Agricultural Service,
USDA.

ACTION: Notice of closed meetings.

SUMMARY: Notice is hereby given that
the Agricultural Policy Advisory
Committee for Trade (APAC) and the
Agricultural Technical Advisory
Committees for Trade (ATACs) will
hold closed meetings on May 6, 2010.
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The advisory committees are
administered by the U.S. Department of
Agriculture and the Office of the United
States Trade Representative (USTR).
The meetings are closed to the public in
accordance with the Trade Act of 1974,
19 U.S.C. 2155(f)(2), and the
Government in the Sunshine Act, 5
U.S.C. 552b(c)(4)(6). USTR has
determined that public access to the
meetings would seriously compromise
the development by the U.S.
government of trade policy priorities,
negotiating objectives, or bargaining
positions with respect to the operation
of trade agreements and other matters
arising in connection with the
development, implementation, and
administration of the trade policy of the
United States. Topics will include Doha
Round negotiations in the World Trade
Organization (WTO), WTO accession
negotiations, and negotiations in
bilateral and regional free trade
agreements.

DATES: The meetings are scheduled for
May 6, 2010, unless otherwise notified.

ADDRESSES: The meetings will be held at
the U.S. Department of Agriculture,
1400 Independence Ave., SW.,
Washington, DC 20250.

FOR FURTHER INFORMATION CONTACT:
Lorie Fitzsimmons by phone at (202)
720-3430 or by e-mail at
lorie.fitzsimmons@fas.usda.gov.

SUPPLEMENTARY INFORMATION: The APAC
is authorized by sections 135(c)(1) and
(2) of the Trade Act of 1974, as amended
(Pub. L. 93-618, 19 U.S.C. 2155). The
purpose of the committee is to advise
the Secretary of Agriculture and the
USTR concerning agricultural trade
policy. The committee is intended to
ensure that representative elements of
the private sector have an opportunity
to express their views to the U.S.
government.

The ATACs are comprised of six
committees covering the following
commodity sectors: Animals and
Animal Products; Fruits and Vegetables;
Grains, Feed and Oilseeds; Processed
Foods; Sweeteners and Sweetener
Products and Tobacco; Peanuts and
Planting Seeds. Each is authorized by
sections 135(c)(1) and (2) of the Trade
Act of 1974, as amended (Pub. L. 93—
618, 19 U.S.C. 2155). These committees
address the technical aspects of issues
and provide advice to the benefit of the
Secretary of Agriculture and the USTR.

The committees meet at the call of the
Secretary of Agriculture and the USTR
through the respective Designated
Federal Officers depending on the level
of activity in trade agreement
negotiations and/or other matters

concerning the administration of trade
policy, the needs of the Secretary of
Agriculture and the USTR, and the
activity of the technical-level
committees.

Signed at Washington, DC, on April 19,
2010.
John D. Brewer,
Administrator, Foreign Agricultural Service.
[FR Doc. 2010-10273 Filed 4-30—10; 8:45 am]
BILLING CODE 3410-10-P

DEPARTMENT OF AGRICULTURE
Forest Service

Notice of Request for Nominations for
the Colorado Recreation Resource
Advisory Committee; Federal Lands
Recreation Enhancement Act (Title VIII,
Pub. L. 108-447)

AGENCY: Forest Service, USDA.

ACTION: Notice of request for
nominations for the Colorado Recreation
Resource Advisory Committee.

SUMMARY: Nominations are being sought
for certain positions to serve on the
Recreation Resource Advisory
Committee (Recreation RAC) operating
in the state of Colorado for the Forest
Service and Bureau of Land
Management (BLM). New members will
be appointed by the Secretary of
Agriculture (Secretary) and serve three-
year terms. Members are being sought to
represent each of the following interests:
(1) Winter motorized recreation, (2)
Summer motorized recreation, (3)
Summer non-motorized recreation, (4)
Non-motorized outfitter guides, (5)
Local environmental groups, (6) State
tourism official, and (7) Indian tribes.

The public is invited to submit
nominations for membership on the
Recreation RAC. Current members who
have only served one term may also
apply. Application packets for
Recreation RACs can be obtained on the
Web at http://www.fs.fed.us/
passespermits/rrac-application.shtml or
by e-mailing pdevore@fs.fed.us.
Interested parties may also contact Pam
DeVore, U.S. Forest Service, 740 Simms
Street, Golden, CO 80401 or call 303—
275-5043.

All nominations must consist of a
completed application packet that
includes background information and
other information that addresses a
nominee’s qualifications.

DATES: All applications must be
received by the appropriate office listed
below on or before June 15, 2010. This
timeframe may be extended if officials
do not receive applications for needed
positions.

ADDRESSES: Interested persons may
submit nominations to the Colorado
RRAC by U.S. Mail or Express Delivery
to Pam DeVore, Rocky Mountain
Regional Office, 740 Simms Street,
Golden, CO 80401. Nominations may
also be sent via e-mail to
pdevore@fs.fed.us.

FOR FURTHER INFORMATION CONTACT:
Anyone wanting further information
regarding this request for nominations
may contact the designated federal
official: Steve Sherwood, Recreation
RAC DFO, 740 Simms Street, Golden,
CO 80401 or 303-275-5135.
SUPPLEMENTARY INFORMATION:

Background: The Federal Lands
Recreation Enhancement Act (REA),
signed December 2004, requires that the
Forest Service and the BLM provide
Recreation RACs with an opportunity to
make recommendations to the two
agencies on certain types of proposed
recreation fee changes. REA allows the
agencies to use existing advisory
councils, such as BLM Resource
Advisory Councils (RACs), or to
establish new committees as
appropriate. The Forest Service and
BLM elected to jointly use existing BLM
RACs in the states of Arizona, Idaho, the
Dakotas, Montana, Nevada, New
Mexico, and Utah. In 2006, the Forest
Service chartered new Recreation RACs
for the states of California and Colorado,
and for the Forest Service Pacific
Northwest, Eastern and Southern
Regions. The Forest Service is using an
existing advisory board for the Black
Hills National Forest in South Dakota.
In addition, the Governors of three
states—Alaska, Nebraska and
Wyoming—requested that their State be
exempt from the REA-R/RAC
requirement, and the two Departments
concurred with the exemptions.
Members were appointed to the
Colorado Recreation RAC in July 2007
for either two-year or three-year terms.
The Recreation RACs provide recreation
fee recommendations to both the Forest
Service and the BLM. These committees
make recreation fee program
recommendations on implementing or
eliminating standard amenity fees;
expanded amenity fees; and
noncommercial, individual special
recreation permit fees; expanding or
limiting the recreation fee program; and
fee-level changes.

Recreation RAC Composition: Each
Recreation RAC consists of 11 members
appointed by the Secretary. REA
provided flexibility to modify the
specified membership of the RAC “as
appropriate” to ensure a fair and
balanced representation of recreation
interests.
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(1) Five persons who represent
recreation users and that include, as
appropriate, persons representing:

(a) Winter motorized recreation such
as snowmobiling;

(b) Winter non-motorized recreation
such as snowshoeing, cross-country and
downhill skiing, and snowboarding;

(c) Summer motorized recreation such
as motorcycling, boating, and
ofthighway vehicle driving;

(d) Summer non-motorized recreation
such as backpacking, horseback riding,
mountain biking, canoeing, and rafting;
and

(e) Hunting and fishing.

(2) Three persons who represent
interest groups that include, as
appropriate, the following:

(a) Non-motorized outfitters and
guides;

(b) Non-motorized outfitters and
guides; and

(c) Local environmental groups.

(3) Three persons, as follows:

(a) State tourism official to represent
the state;

(b) A person who represents affected
Indian tribes; and

(c) A person who represents affected
local government interests.

Nomination Information: Any
individual or organization may
nominate one or more qualified persons
to represent the interests listed above to
serve on the Recreation RAC. To be
considered for membership, nominees
must:

¢ Identify what interest group they
would represent and how they are
qualified to represent that group;

e State why they want to serve on the
committee and what they can
contribute;

¢ Show their past experience in
working successfully as part of a
collaborative group; and

e Complete Form AD-755, Advisory
Committee or Research and Promotion
Background Information.

Letters of recommendation are
welcome, but not required. Individuals
may also nominate themselves.
Nominees do not need to live in a state
within a particular Recreation RAC’s
area of jurisdiction nor live in a state in
which Forest Service managed lands are
located.

Application packets, including
evaluation criteria and the AD-755
form, are available at http://
www.fs.fed.us/passespermits/rrac-
application.shtml or by contacting the
Rocky Mountain Region as identified in
this notice. Nominees must submit all
documents to the appropriate regional
contact. Additional information about
recreation fees and REA is available at
http://www.fs.fed.us/passespermits/

about-rec-fees.shtml. The Forest Service
will also work with Governors and
county officials to identify potential
nominees. The Forest Service and BLM
will review the applications and prepare
a list of qualified applicants from which
the Secretary shall appoint both
members and alternates. An alternate
will become a participating member of
the Recreation RACs only if the member
for whom the alternate is appointed to
replace leaves the committee
permanently. Recreation RAC members
serve without pay but are reimbursed
for travel and per diem expenses for
regularly scheduled committee
meetings.

All Recreation RAC meetings are open
to the public, and an open public forum
is part of each meeting. Meeting dates
and times will be determined by agency
officials in consultation with the
Recreation RAC members.

Dated: April 21, 2010.
Maribeth Gustafson,
Deputy Regional Forester, Operations.
[FR Doc. 2010-10194 Filed 4-30-10; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Foreign Agricultural Service

Trade Adjustment Assistance for
Farmers

AGENCY: Foreign Agricultural Service,
USDA.

ACTION: Notice.

The Administrator, Foreign
Agricultural Service (FAS), today
accepted a petition, and began a review
of a petition, for trade adjustment
assistance by the Florida Keys
Commercial Fishermen’s Association on
behalf of Florida fishermen who catch
and market rock “spiny” lobsters. The
Administrator will determine within 40
days whether or not increasing imports
of rock “spiny” lobster contributed
importantly to a greater than 15 percent
decrease in the national average price of
rock “spiny” lobsters compared to the
average of the 3 preceding marketing
years. If a determination is affirmative,
fishermen who catch and market rock
“spiny” lobsters in Florida will be
eligible to apply to the Farm Service
Agency for technical assistance at no
cost and cash benefits.

FOR FURTHER INFORMATION CONTACT:
Trade Adjustment Assistance Staff,
FAS, USDA, at (202) 720-0638, or by
email at: tradeadjustment@fas.usda.gov.
Additional program information can be
obtained at the Web site for the Trade
Adjustment Assistance for Farmers

program. The URL is http://
www.fas.usda.gov/itp/taa.

Dated: April 27, 2010.
John D. Brewer,
Administrator, Foreign Agricultural Service.
[FR Doc. 2010-10256 Filed 4-30-10; 8:45 am]
BILLING CODE 3410-10-P

DEPARTMENT OF AGRICULTURE
Foreign Agricultural Service

Trade Adjustment Assistance for
Farmers

AGENCY: Foreign Agricultural Service,
USDA.

ACTION: Notice.

The Administrator, Foreign
Agricultural Service (FAS), today
accepted a petition, and began a review
of a petition, for trade adjustment
assistance by Birches Cranberry
Company on behalf of cranberry
producers in New Jersey. The
Administrator will determine within 40
days whether or not increasing imports
of cranberries contributed importantly
to a greater than 15 percent decrease in
the national average price of cranberries
compared to the average of the 3
preceding marketing years. If a
determination is affirmative, producers
who produce and market cranberries in
New Jersey will be eligible to apply to
the Farm Service Agency for technical
assistance at no cost and cash benefits.
FOR FURTHER INFORMATION CONTACT:
Trade Adjustment Assistance Staff,
FAS, USDA, at (202) 720-0638, or by e-
mail at: tradeadjustment@fas.usda.gov.
Additional program information can be
obtained at the Web site for the Trade
Adjustment Assistance for Farmers
program. The URL is http://
www.fas.usda.gov/itp/taa.

Dated: April 27, 2010.

John D. Brewer,

Administrator, Foreign Agricultural Service.
[FR Doc. 2010-10263 Filed 4-30-10; 8:45 am]
BILLING CODE 3410-10-P

DEPARTMENT OF AGRICULTURE
Foreign Agricultural Service

Trade Adjustment Assistance for
Farmers

AGENCY: Foreign Agricultural Service,
USDA.

ACTION: Notice.

The Administrator, Foreign
Agricultural Service (FAS), today
accepted a petition, and began a review
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of a petition, for trade adjustment
assistance by three fresh blue crab
fishermen in the state of Georgia. The
Administrator will determine within 40
days whether or not increasing imports
of blue crabs contributed importantly to
a greater than 15 percent decrease in the
quantity of production of fresh blue
crabs compared to the average of the 3
preceding marketing years. If a
determination is affirmative,
commercial fishermen who land and
market fresh blue crabs in Georgia will
be eligible to apply to the Farm Service
Agency for technical assistance at no
cost and cash benefits.
FOR FURTHER INFORMATION CONTACT:
Trade Adjustment Assistance Staff,
FAS, USDA, at (202) 720-0638, or by e-
mail at: fradeadjustment@fas.usda.gov.
Additional program information can be
obtained at the Web site for the Trade
Adjustment Assistance for Farmers
program. The URL is http://
www.fas.usda.gov/itp/taa.

Dated: April 27, 2010.
John D. Brewer,
Administrator, Foreign Agricultural Service.
[FR Doc. 2010-10272 Filed 4-30-10; 8:45 am]
BILLING CODE 3410-10-P

DEPARTMENT OF AGRICULTURE
Foreign Agricultural Service

Trade Adjustment Assistance for
Farmers

AGENCY: Foreign Agricultural Service,
USDA.

ACTION: Notice.

The Administrator, Foreign
Agricultural Service (FAS), today
accepted a petition, and began a review
of a petition, for trade adjustment
assistance by the Maine Lobstermen’s
Association on behalf of U.S. fishermen
who catch and market live lobsters
(Homarus americanus). The
Administrator will determine within 40
days whether or not increasing imports
of live lobsters (Homarus americanus)
contributed importantly to a greater
than 15 percent decrease in the value of
production of lobsters compared to the
average of the 3 preceding marketing
years. If a determination is affirmative,
U.S. fishermen who catch and market
live lobsters (Homarus americanus) will
be eligible to apply to the Farm Service
Agency for technical assistance at no
cost and cash benefits.

FOR FURTHER INFORMATION CONTACT:
Trade Adjustment Assistance Staff,
FAS, USDA, at (202) 720-0638, or by e-
mail at: fradeadjustment@fas.usda.gov.
Additional program information can be

obtained at the Web site for the Trade
Adjustment Assistance for Farmers
program. The URL is http://
www.fas.usda.gov/itp/taa.

Dated: April 27, 2010.
John D. Brewer,
Administrator, Foreign Agricultural Service.
[FR Doc. 2010-10271 Filed 4-30-10; 8:45 am]
BILLING CODE 3410-10-P

DEPARTMENT OF AGRICULTURE
Foreign Agricultural Service

Trade Adjustment Assistance for
Farmers

AGENCY: Foreign Agricultural Service,
USDA.

ACTION: Notice.

The Administrator, Foreign
Agricultural Service (FAS), today
accepted a petition, and began a review
of a petition, for trade adjustment
assistance by the Louisiana Crawfish
Farmers Association on behalf of farm-
raised crawfish producers in Louisiana.
The Administrator will determine
within 40 days whether or not
increasing imports of crawfish
contributed importantly to a greater
than 15 percent decrease in the national
average price of crawfish compared to
the average of the 3 preceding marketing
years. If a determination is affirmative,
producers who produce and market
farm-raised crawfish in Louisiana will
be eligible to apply to the Farm Service
Agency for technical assistance at no
cost and cash benefits.

FOR FURTHER INFORMATION CONTACT:
Trade Adjustment Assistance Staff,
FAS, USDA, at (202) 720-0638, or by e-
mail at: tradeadjustment@fas.usda.gov.
Additional program information can be
obtained at the Web site for the Trade
Adjustment Assistance for Farmers
program. The URL is http://
www.fas.usda.gov/itp/taa.

Dated: April 27, 2010.

John D. Brewer,

Administrator, Foreign Agricultural Service.
[FR Doc. 2010-10269 Filed 4-30-10; 8:45 am]
BILLING CODE 3410-10-P

DEPARTMENT OF AGRICULTURE
Foreign Agricultural Service

Trade Adjustment Assistance for
Farmers

AGENCY: Foreign Agricultural Service,
USDA.

ACTION: Notice.

The Administrator, Foreign
Agricultural Service (FAS), today
accepted a petition, and began a review
of a petition, for trade adjustment
assistance by the Catfish Farmers of
America on behalf of U.S. farm-raised
catfish producers. The Administrator
will determine within 40 days whether
or not increasing imports of catfish
contributed importantly to a greater
than 15 percent decrease in the national
average price of catfish compared to the
average of the 3 preceding marketing
years. If a determination is affirmative,
U.S. producers who produce and market
farm-raised catfish will be eligible to
apply to the Farm Service Agency for
technical assistance at no cost and cash
benefits.

FOR FURTHER INFORMATION CONTACT:
Trade Adjustment Assistance Staff,
FAS, USDA, at (202) 720-0638, or by e-
mail at: tradeadjustment@fas.usda.gov.
Additional program information can be
obtained at the Web site for the Trade
Adjustment Assistance for Farmers
program. The URL is http://
www.fas.usda.gov/itp/taa.

Dated: April 27, 2010.

John D. Brewer,

Administrator, Foreign Agricultural Service.
[FR Doc. 2010-10267 Filed 4-30-10; 8:45 am]
BILLING CODE 3410-10-P

DEPARTMENT OF AGRICULTURE
Foreign Agricultural Service

Trade Adjustment Assistance for
Farmers

AGENCY: Foreign Agricultural Service,
USDA.

ACTION: Notice.

The Administrator, Foreign
Agricultural Service (FAS), today
accepted a petition, and began a review
of a petition, for trade adjustment
assistance by the National Asparagus
Council on behalf of asparagus
producers in California, Michigan, and
Washington. The Administrator will
determine within 40 days whether or
not increasing imports of asparagus
contributed importantly to a greater
than 15 percent decrease in the quantity
of production of asparagus compared to
the average of the 3 preceding marketing
years. If a determination is affirmative,
producers who produce and market
asparagus in California, Michigan, and
Washington, will be eligible to apply to
the Farm Service Agency for technical
assistance at no cost and cash benefits.
FOR FURTHER INFORMATION CONTACT:
Trade Adjustment Assistance Staff,
FAS, USDA, at (202) 720-0638, or by e-
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mail at: tradeadjustment@fas.usda.gov.
Additional program information can be
obtained at the Web site for the Trade
Adjustment Assistance for Farmers
program. The URL is http://
www.fas.usda.gov/itp/taa.

Dated: April 27, 2010.
John D. Brewer,
Administrator, Foreign Agricultural Service.
[FR Doc. 2010-10266 Filed 4-30-10; 8:45 am]
BILLING CODE 3410-10-P

DEPARTMENT OF AGRICULTURE
Foreign Agricultural Service

Trade Adjustment Assistance for
Farmers

AGENCY: Foreign Agricultural Service,
USDA.

ACTION: Notice.

The Administrator, Foreign
Agricultural Service (FAS), today
accepted a petition, and began a review
of a petition, for trade adjustment
assistance by the North Carolina
Commercial Flower Growers
Association on behalf of cut lily
producers in Georgia, North Carolina,
South Carolina, and Virginia. The
Administrator will determine within 40
days whether or not increasing imports
of lilies contributed importantly to a
greater than 15 percent decrease in cash
receipts for lilies compared to the
average of the 3 preceding marketing
years. If a determination is affirmative,
producers who produce and market cut
lilies in Georgia, North Carolina, South
Carolina, and Virginia will be eligible to
apply to the Farm Service Agency for
technical assistance at no cost and cash
benefits.

FOR FURTHER INFORMATION CONTACT:
Trade Adjustment Assistance Staff,
FAS, USDA, at (202) 720-0638, or by e-
mail at: tradeadjustment@fas.usda.gov.
Additional program information can be
obtained at the Web site for the Trade
Adjustment Assistance for Farmers
program. The URL is http://
www.fas.usda.gov/itp/taa.

Dated: April 27, 2010.
John D. Brewer,
Administrator, Foreign Agricultural Service.
[FR Doc. 2010-10265 Filed 4-30-10; 8:45 am]
BILLING CODE 3410-10-P

DEPARTMENT OF AGRICULTURE
Foreign Agricultural Service

Trade Adjustment Assistance for
Farmers

AGENCY: Foreign Agricultural Service,
USDA.

ACTION: Notice.

The Administrator, Foreign
Agricultural Service (FAS), today
accepted a petition, and began a review
of a petition, for trade adjustment
assistance submitted by the Southern
Shrimp Alliance on behalf of shrimpers
in Alabama, Florida, Georgia, Louisiana,
Mississippi, North Carolina, South
Carolina, and Texas. The Administrator
will determine within 40 days whether
or not increasing imports of shrimp
contributed importantly to a greater
than 15 percent decrease in the quantity
of production of shrimp compared to
the average of the 3 preceding marketing
years. If a determination is affirmative,
shrimpers who land and market shrimp
in Alabama, Florida, Georgia, Louisiana,
Mississippi, North Carolina, South
Carolina, and Texas, will be eligible to
apply to the Farm Service Agency for
technical assistance at no cost and cash
benefits.

FOR FURTHER INFORMATION CONTACT:
Trade Adjustment Assistance Staff,
FAS, USDA, at (202) 720-0638, or by e-
mail at: tradeadjustment@fas.usda.gov.
Additional program information can be
obtained at the Web site for the Trade
Adjustment Assistance for Farmers
program. The URL is http://
www.fas.usda.gov/itp/taa.

Dated: April 28, 2010.

John D. Brewer,

Administrator, Foreign Agricultural Service.
[FR Doc. 2010-10260 Filed 4-30-10; 8:45 am]
BILLING CODE 3410-10-P

DEPARTMENT OF COMMERCE
Patent and Trademark Office
Initial Patent Applications

ACTION: Proposed collection; comment
request.

SUMMARY: The United States Patent and
Trademark Office (USPTO), as part of its
continuing efforts to reduce paperwork
and respondent burden, invites the
general public and other Federal
agencies to take this opportunity to
comment on this revision of a
continuing information collection, as
required by the Paperwork Reduction

Act of 1995, Public Law 104-13 (44
U.S.C. 3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before July 2, 2010.

ADDRESSES: You may submit comments
by any of the following methods:

e E-mail:
InformationCollection@uspto.gov.
Include “0651—-0032 comment” in the
subject line of the message.

e Fax:571-273-0112, marked to the
attention of Susan K. Fawcett.

e Mail: Susan K. Fawcett, Records
Officer, Office of the Chief Information
Officer, U.S. Patent and Trademark
Office, P.O. Box 1450, Alexandria, VA
22313-1450.

e Federal e-Rulemaking Portal:
http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information
should be directed to the attention of
Raul Tamayo, Legal Advisor, Office of
Patent Legal Administration, U.S. Patent
and Trademark Office, P.O. Box 1450,
Alexandria, VA 22313-1450; by
telephone at 571-272-7728; or by e-mail
at raul.tamayo@uspto.gov with
“Paperwork” in the subject line.

SUPPLEMENTARY INFORMATION
I. Abstract

The USPTO is required by Title 35 of
the United States Code, including 35
U.S.C. 131, to examine applications for
patents. The USPTO administers the
patent statues through various rules in
Chapter 37 of the Code of Federal
Regulations, including 37 CFR 1.16
through 1.84. The patent statutes and
regulations require applicants to
provide sufficient information to allow
the USPTO to properly examine the
application to determine whether it
meets the criteria set forth in the patent
statutes and regulations to be issued as
a patent.

Most applications for patent,
including new utility, design, and
provisional applications, can be
submitted to the USPTO on paper or
through EFS—-Web. EFS-Web is the
USPTO’s system for electronic filing of
patent correspondence. EFS—Web is
accessible via the Internet on the
USPTO Web site. The system utilizes
standard Web-based screens and
prompts to enable users to submit
patent documents in Portable Document
Format (PDF) directly to the USPTO.
The Legal Framework for EFS—Web,
available at http://www.uspto.gov/
patents/process/file/efs/guidance/
New legal framework.jsp, provides a
listing of patent applications and
documents permitted to be filed via
EFS—Web and patent applications and
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documents not permitted to be filed via
EFS—Web.

The USPTO has identified
continuation/divisional of an
international application, utility
continuation/divisional, design
continuation/divisional, continued
prosecution application—design, utility
continuation-in-part, and design
continuation-in-part applications as
types of applications that can be filed
electronically that were not identified as
being able to be filed electronically in
the last renewal of this collection.

The USPTO has also determined that
the papers filed under 37 CFR 1.41 to
supply the name or names of the
inventor or inventors after the filing
date without a cover sheet as prescribed
by 37 CFR 1.51(c)(1) in a provisional
application, 37 CFR 1.48 for correction
of inventorship in a provisional
application, and 37 CFR 1.53(c)(2) to
convert a nonprovisional application
filed under 37 CFR 1.53(b) to a
provisional application under 37 CFR
1.53(c), which were originally
overlooked, should be added into the
collection at this time. These papers
also have a processing fee associated
with them that will be added into the
collection as well. All of the other fees
remain the same.

In order to get a more specific
accounting of the additional fees and
surcharges that can be applied to the
various applications and to simplify the
entry of these items into ROCIS,
additional application groups have been
broken out in this renewal. Previously,
the utility, design, and plant
applications were broken out in a
manner that helped calculate the filing,
search, and examination fees, but not in

a manner that help calculate the
additional fees and surcharges, which
made it difficult to calculate the total
burden for some of these applications.

There are 28 forms in this collection.
The petitions and the papers filed to
supply the name or names of the
inventor or inventors after the filing
date without a cover sheet in a
provisional application, to correct
inventorship in a provisional
application, and to convert a
nonprovisional application to a
provisional application do not have
forms associated with them.

I1. Method of Collection

By mail, facsimile (limited to
petitions to accept delayed priority
claims, petitions to accept non-signing
inventors or legal representatives filing
by other than all the inventors or a
person not the inventor, petitions to
accord applications a national stage
entry date, papers providing the name
or names of the inventor or inventors
after the filing date without a cover
sheet in a provisional application,
requests for correction of inventorship
in a provisional application, and
requests to convert a nonprovisional
application to a provisional
application), or hand delivery to the
USPTO. As set forth in the Legal
Framework for EFS—Web, available at
http://www.uspto.gov/patents/process/
file/efs/guidance/New legal
framework.jsp, many types of patent
applications and documents can also be
submitted electronically through EFS—
Web.

II1. Data
OMB Number: 0651-0032.

Form Number(s): PTO/SB/01/01A/02/
02LR/03/03A/04/05/06/07/13/PCT/14/
16/17/18/19/29/29A/101-110.

Type of Review: Revision of a
currently approved collection.

Affected Public: Individuals or
households; businesses or other for
profits; not-for-profit institutions; and
the Federal Government.

Estimated Number of Respondents:
513,221 responses per year.

Estimated Time per Response: The
USPTO estimates that it takes the public
approximately 24 minutes to 33 hours
and 12 minutes (0.40 to 33.2 hours) to
complete this information, depending
on the request. This includes the time
to gather the necessary information,
prepare the application, petition, paper,
or CD submission, and submit the
completed request to the USPTO. The
USPTO believes that, on balance, it
takes the same amount of time to gather
the necessary information, prepare the
new utility, design, or provisional
application, and submit it to the
USPTO, whether the applicant submits
it in paper form or electronically.

Estimated Total Annual Respondent
Burden Hours: 11,553,888 hours per
year.

Estimated Total Annual Respondent
Cost Burden: $3,755,013,600 per year.
The USPTO believes that all of the
information in this collection will be
prepared by an attorney. Using the
professional hourly rate of $325 for
attorneys in private firms, the USPTO
estimates that the total respondent cost
burden for this collection is
$3,755,013,600 per year.

: " Estimated annual | Estimated annual
ltem Estimated time for response responses burden hours

Original New Ultility Applications