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NUCLEAR REGULATORY
COMMISSION

10 CFR Part 73
[NRC—2008-0019]

Notice of Public Webinar To Discuss
the Applicability of 10 CFR 73.55
Requirements to Part 50 Licensees
With Facilities in Decommissioning or
Decommissioned Status

AGENCY: Nuclear Regulatory
Commission (NRC).
ACTION: Notice of public Webinar.

SUMMARY: The NRC will hold a public
Webinar with 16 Part 50 licensees in
decommissioning or decommissioned
status affected by the current
requirements in Title 10 of the Code of
the Federal Regulations (10 CFR) 73.55
(March 27, 2009; 74 FR 13925) and the
other stakeholders. The purpose of this
Webinar is to discuss the applicability
of those security requirements to
licensees with facilities in
decommissioning or decommissioned
status.

DATES: The public Webinar will be held
on Tuesday July 20, 2010, from 1 p.m.
to 3 p.m. (eastern daylight time).
ADDRESSES: You can access publicly
available documents related to this
notice using the following methods:

NRC’s Public Document Room (PDR):
The public may examine and have
copied, for a fee, publicly available
documents at the NRC’s PDR, Public
File Area O1 F21, One White Flint

North, 11555 Rockville Pike, Rockville,
Maryland.

Federal Rulemaking Web site:
Supporting materials related to this
notice can be found at http://
www.regulations.gov by searching on
Docket ID: NRC-2008—-0019.

NRC’s Agencywide Documents Access
and Management System (ADAMS):
Publicly available documents created or
received at the NRC are available
electronically at the NRC’s Electronic
Reading Room at http://www.nrc.gov/
reading-rm/adams.html. From this page,
the public can gain entry into ADAMS,
which provides text and image files of
NRC’s public documents. If you do not
have access to ADAMS or if there are
problems in accessing the documents
located in ADAMS, contact the NRC’s
PDR reference staff at 1-800-397-4209,
301-415-4737, or by e-mail to
pdr.resource@nrc.gov. The power point
presentation developed for the Webinar
is under ADAMS Accession No.
ML101410686.

FOR FURTHER INFORMATION CONTACT:
Mike D’Ettore, Office of Nuclear
Security and Incident Response, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001; e-mail:
Michael.Dettore@nrc.gov; or (301) 415—
0422.

SUPPLEMENTARY INFORMATION:

Background

The current 10 CFR 73.55 became
effective on May 26, 2009, with
compliance required by March 31, 2010.
The NRC believes that Part 50 licensees
with facilities in decommissioning or
decommissioned status (e.g., a Part 50
licensee with a decommissioned facility
or a Part 50 licensee that has only a
general licensed Independent Spent
Fuel Storage Installation (ISFSI) under
10 CFR 72.210 with no plant or a plant
in decommissioning status) may not
have recognized the applicability of this
regulation to their facility. The purpose
of this Webinar, therefore, is to clarify

the applicability of the current 10 CFR
73.55 to all Part 50 licensees including
those with facilities in decommissioning
or decommissioned status.

Specifically, the NRC seeks to provide
clarity that 10 CFR 73.55 does in fact
apply to Part 50 licensees with
decommissioned facilities or facilities in
a decommissioning status. These
licensees include those Part 50 licensees
with a facility in decommissioning
status and a Part 50 licensee with a
general license ISFSI under 10 CFR
72.212 with no plant or a plant in
decommissioned status. The desired
outcome of this Webinar is a mutual
understanding of the applicability of the
Part 10 CFR 73.55 Regulations, as well
as a path forward to ensure compliance
by the affected licensee.

The NRC believes that there are
currently no security or health and
safety gaps at these facilities even as
they may not be in compliance with the
current 10 CFR 73.55 because the
licensees’ security programs meet the
baseline requirements of the previous
version of 10 CFR 73.55 and meet the
requirements in subsequent security
orders. In fact, the statement of
considerations for this regulation notes
(March 27, 2009; 74 FR 13925) that,
with the exception of cyber security, the
majority of security plan changes are
likely minimal and are not likely to
decrease the effectiveness of licensee’s
current plan; and some changes could
require a license amendment or an
exemption.

The NRC has not identified any
specific questions for public and
stakeholder input.

Availability of Documents

The following table indicates the
related documents that are available to
the public and how they may be
obtained. See the ADDRESSES section of
this document for information on the
physical locations and Web sites to
access these documents.

Electronic reading
Document PDR Web room (ADAMS)
Webinar Power Point Presentation ...........cccceiei it e e X X ML101410686
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Dated at Rockville, Maryland, this 18th day
of June 2010.

For the Nuclear Regulatory Commission.
Michael C. Layton,
Deputy Director, Division of Security Policy,
Office of Nuclear Security and Incident
Response.

[FR Doc. 2010-15627 Filed 6-25—10; 8:45 am]
BILLING CODE 7590-01-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 370
RIN 3064—-AD37

Final Rule Regarding Amendment of
the Temporary Liquidity Guarantee
Program To Extend the Transaction
Account Guarantee Program

AGENCY: Federal Deposit Insurance
Corporation (FDIC).
ACTION: Final rule.

SUMMARY: The FDIC is issuing a Final
Rule extending the Transaction Account
Guarantee (TAG) component of the
Temporary Liquidity Guarantee Program
(TLGP) through December 31, 2010, for
insured depository institutions (IDIs)
currently participating in the TAG
program, with the possibility of an
additional extension of up to 12 months
without additional rulemaking, upon a
determination by the FDIC’s Board of
Directors (Board) that continuing
economic difficulties warrant further
extension.

The Final Rule differs only slightly
from the interim rule that preceded it.
The interim rule provided for the
possibility of a further extension of the
TAG program until December 31, 2011,
without additional rulemaking, should
the FDIC’s Board determine that
economic conditions warrant a further
extension of the program. The Final
Rule provides that, under appropriate
economic conditions, the Board may
further extend the TAG program for a
period of time not to exceed December
31, 2011. Like the interim rule, the Final
Rule modifies the assessment basis for
calculating the assessment rate for an
IDI’s continued participation in the TAG
to the average daily balances in the
TAG-related accounts, but makes no
changes to the assessment rate itself.
Further, as in the interim rule the Final
Rule requires IDIs that are participating
in the TAG program and that offer NOW
accounts covered by the program to
reduce the interest rate on such
accounts to a rate no higher than 0.25
percent and to commit to maintain that
rate for the duration of the TAG
extension in order for those NOW

accounts to remain eligible for the
FDIC’s continued guarantee.

DATES: Effective June 28, 2010.

FOR FURTHER INFORMATION CONTACT: A.
Ann Johnson, Counsel, Legal Division,
(202) 898-3573 or aajohnson@fdic.gov;
Robert C. Fick, Supervisory Counsel,
Legal Division, (202) 898-8962 or
rfick@fdic.gov; Julia E. Paris, Senior
Attorney, Legal Division, (202) 898—
3821 or jparis@fdic.gov; Lisa D.
Arquette, Associate Director, Division of
Supervision and Consumer Protection,
(202) 898-8633 or larquette@fdic.gov;
Donna Saulnier, Manager, Assessment
Policy Section, Division of Finance,
(703) 562—6167 or dsaulnier@fdic.gov;
or Rose Kushmeider, Acting Chief,
Banking and Regulatory Policy Section,
Division of Insurance and Research,
(202) 898—-3861 or
rkushmeider@fdic.gov.

SUPPLEMENTARY INFORMATION:

I. Background

In October 2008, the FDIC adopted the
TLGP following a determination of
systemic risk by the Secretary of the
Treasury (after consultation with the
President) that was supported by
recommendations from the FDIC and
the Board of Governors of the Federal
Reserve System (Federal Reserve).? The
TLGP is part of an ongoing and
coordinated effort by the FDIC, the U.S.
Department of the Treasury, and the
Federal Reserve to address
unprecedented disruptions in the
financial markets and preserve
confidence in the American economy.

The FDIC’s October 2008 interim rule
provided the blueprint for the TLGP.2
The TLGP comprises two distinct
components: The Debt Guarantee
Program, pursuant to which the FDIC
guarantees certain senior unsecured
debt issued by entities participating in
the TLGP; and the TAG program,
pursuant to which the FDIC guarantees
all funds held at participating IDIs
(beyond the standard maximum deposit
insurance limit) in qualifying
noninterest-bearing transaction
accounts.

The TAG component of the TLGP was
developed, in part, to address concerns
that a large number of account holders
might withdraw their uninsured

1See Section 13(c)(4)(G) of the Federal Deposit
Insurance Act (FDI Act), 12 U.S.C. 1823(c)(4)(G).
The determination of systemic risk authorized the
FDIC to take actions to avoid or mitigate serious
adverse effects on economic conditions or financial
stability, and the FDIC implemented the TLGP in
response.

273 FR 64179 (Oct. 29, 2008). This Interim Rule
was followed by a Final Rule, published in the
Federal Register on November 26, 2008. 73 FR
72244 (Nov. 26, 2008).

account balances from IDIs due to then-
prevailing economic uncertainties. Such
withdrawals could have further
destabilized financial markets and
impaired the funding structure of
smaller banks that rely on deposits as a
primary source of funding while also
negatively affecting other institutions
that had relationships with these
banks.? In designing the TAG program,
the FDIC sought to improve public
confidence and to encourage depositors
to maintain their transaction account
balances at IDIs participating in the
TAG program.

As part of its rulemaking process, the
FDIC in November 2008 expanded the
TAG program to cover, among other
accounts, “negotiable order of
withdrawal,” or NOW accounts, with
interest rates no higher than 0.50
percent if the IDI offering the account
committed to maintain the interest rate
at a level no higher than 0.50 percent
through December 31, 2009.4

The TAG program was originally set
to expire on December 31, 2009.5 The
FDIC recognized that the TAG program
was contributing significantly to
improvements in the financial sector,
but also noted that many parts of the
country were still suffering from the
effects of economic turmoil. As a result,
on August 26, 2009, following a public
notice and comment period,® the FDIC
issued a final rule that extended the
TAG program through June 30, 2010.7

The initial TAG extension included
an increased assessment rate designed
to offset the potential losses associated
with the FDIC’s guarantee. Beginning on
January 1, 2010, the fee for continued
participation in the TAG was raised and
the basis changed to reflect an IDI’s risk
profile, ranging from 15 basis points to
up to 25 basis points. The rule provided
participating IDIs with a second
opportunity to opt out of the TAG
program.8 The initial TAG extension
also required participating IDIs to
extend their commitment to maintain
interest rates on NOW account at no
higher than 0.50 percent during the
extended TAG program.®

Since its inception, the TAG program
has been an important source of stability
for many banks with large transaction
account balances. Currently, over 6,300
insured depository institutions,
representing approximately 80 percent
of all IDIs, continue to participate in the

373 FR 64182-64183.

473 FR 72244, 72262 (Nov. 26, 2008).
573 FR 64179, 64182 (Oct. 29, 2008).
674 FR 31217 (June 30, 2009).

774 FR 45093 (Sept. 1, 2009).

8]1d.

974 FR 45098.
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TAG program and to benefit from the
guarantee provided by the FDIC. These
institutions held an estimated $356
billion of deposits in accounts currently
subject to the FDIC’s guarantee as of
March 31, 2010. Of these, $280 billion
represented amounts above the insured
deposit limit and guaranteed by the
FDIC through its TAG program. Among
the current participants in the program,
the average TAG account size was about
$1.04 million. About 509 institutions
rely on TAG accounts to fund 10
percent or more of their assets.

II. Interim Rule

While the immediate financial crisis
that led to the creation of the TLGP in
October 2008 has abated, several
economic factors led the FDIC’s Board
to authorize publication in the Federal
Register of an interim rule to amend the
TLGP to provide for a six month
extension, until December 31, 2010, of
the TAG Program, with the possibility of
an additional 12-month extension
without further rulemaking.10 Namely,
the recession that began in late 2007
continues to pressure local communities
across the country. The financial
distress has spread from large,
systemically important banks to banks
of all sizes, particularly in regions
suffering from ongoing economic
turmoil.1* Weaknesses facing
community banks have intensified as
the lingering consequences of the 2008
financial crisis and the resulting
recession place continued pressure on
earnings and asset quality. The effects of
the financial crisis and recession are
expected to persist for some time,
especially as the magnitude of economic
distress facing local markets places
continued pressure on asset quality and
earnings, with the potential for
undermining the stability of the banking
organizations that serve these markets.12

With these factors in mind, as well as
the FDIC’s general concern that allowing
the TAG program to expire in the
current environment could cause a
number of community banks to
experience deposit withdrawals from
their large transaction accounts and risk
needless liquidity failures or negatively
affect IDI's deposit franchise values, the
interim rule reflected several features
designed to continue to promote
confidence and stability in the banking
system and to monitor and minimize
risk of loss.13

In order to allow the majority of
participating IDIs to remain in the

1075 FR 20257, 20260-261 (April 19, 2010).
11]d. at 20258.

12]d. at 20259.

131d. at 20260-261.

program, the FDIC’s interim rule did not
increase fees for continued participation
in the extended TAG program.4 Rather,
the tiered-pricing assessment structure,
ranging from 15 to 25 basis points based
on an IDI's deposit insurance
assessment risk category remains in
effect. However, the interim rule did
modify the basis for calculating the risk-
based assessments from end-of-
calendar-quarter to average-daily-
account-balance reporting.15

With respect to the treatment of NOW
accounts, the interim rule reduced the
permissible interest rate, from no higher
than 0.50 percent to no higher than 0.25
percent, for the NOW accounts covered
by the FDIC’s TAG guarantee in order to
better align the program with prevailing
market rates. It also required
participating IDIs to commit to maintain
the interest rate at or below 0.25 percent
after June 30, 2010, and through
December 31, 2010, or the duration of
the program, if the Board further
extends the TAG program.16

In light of the regulatory
modifications to the existing TAG
program and in recognition that some
IDIs wished to discontinue participation
in the program, the interim rule
provided IDIs currently participating in
the TAG program with a one-time,
irrevocable opportunity to opt out of
this TAG extension by April 30, 2010.17
An additional 441 institutions took
advantage of this opt-out opportunity
and indicated their intent to exit the
program as of July 1, 2010. Under the
interim rule, a participating IDI’s
decision to remain in the extended TAG
program obligates it to remain in the
program through December 31, 2010, or
for the duration of the program, if the
Board further extends the TAG program.

As to the disclosures required
regarding the extended TAG program,
the interim rule required IDIs that did
not opt out of the extension to update
their disclosures on or before May 20,
2010, to reflect the new termination date
for the extension.18 Under the interim
rule, those IDIs that chose to opt out of
the program similarly had to update
disclosures to reflect that they would no
longer be participating in the TAG
program and that deposits in
noninterest-bearing transaction accounts
would no longer be guaranteed in full
by the FDIC.1®

The FDIC requested comment on the
interim rule, and the comment period

1475 FR 20257, 20260 (April 19, 2010).
15d.

16 [d. at 20261.

17d.

18]d,

19]d.

ended on May 19, 2010. A total of 10
comments were submitted by bankers,
trade groups, and Members of the U.S.
House of Representatives. The
comments are summarized below and
may be viewed in their entirety on the
FDIC’s Web site at http://www.fdic.gov/
regulations/laws/federal/.

IV. Comment Summary and Discussion

With one exception, commenters
generally supported the FDIC’s interim
rule extending the TAG program. They
cited the continued confidence and
stability that the TAG program instills
in customers as well as the ability for
banks to use the deposit base provided
by the TAG program to lend and
promote growth in their communities.

One commenter opposed to the
interim rule suggests, without providing
any supporting data, that, because
evidence shows the economy is
recovering, a further extension of the
TAG program is unwarranted and
would further cause participating IDIs to
postpone addressing their liquidity
positions. Although the FDIC agrees
there are many signs that the economy
is recovering, the recovery remains
fragile and is still threatened by weak
labor markets, household and business
uncertainty, and tight credit conditions.
The Final Rule extends the TAG
program in order to reduce the risk of
needless liquidity failures and increased
costs that might result if the TAG
program were not extended during this
still fragile economic period. In
addition, the Final Rule would maintain
an important source of liquidity for
participating IDIs to fund small business
lending, which will further contribute to
economic recovery. An orderly phase-
out of the TAG program will be
appropriate once evidence points to a
more solid and sustained economic
recovery.

Further comments are detailed below
by subject.

Clarification of Possible Additional
Extension Period

As an initial matter, the FDIC notes
that some commenters viewed the
interim rule’s possible additional
extension beyond December 31, 2010, as
a term of “up to 12 months.” To provide
maximum flexibility in the event of a
more rapid resurgence of positive
economic conditions, the Final Rule
defines the “TAG expiration date” to
mean December 31, 2010, unless the
Board, for good cause, extends the
program for an additional period of time
not to exceed one year, in which case
the term “TAG expiration date” means
the last day of such additional period of
time. As with the interim rule, the Final
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Rule provides that the FDIC’s Board will
announce its decision regarding any
additional extension of the TAG
program no later than October 29, 2010.
At that time, if such a further extension
beyond December 31, 2010, is
warranted, the Board will announce the
TAG expiration date that will conclude
the TAG program.

Requests To Opt Into TAG Program/
Future Opt Out Provision

Three commenters requested that the
FDIC offer the opportunity to opt into
the TAG program to IDIs that had
previously opted out of the program.
Some commenters note that they had
opted out of the TAG program under the
premise that the program was temporary
in nature and that the increased
assessment basis would not justify the
cost of remaining in the program. All of
these commenters now cite the potential
for a competitive imbalance if similarly
situated IDIs are not permitted to opt
into the program. One commenter
suggests that IDIs that were healthy at
the time that they made their opt-out
decision be permitted to opt in to the
program.

After carefully considering these
comments, the FDIC has not provided
for opt-in opportunities in the Final
Rule. Primarily, as noted in the interim
rule, the extension of the TAG program
represents a continuation of the FDIC’s
action under the October 2008 systemic
risk determination to mitigate the
continuing adverse effects of the
financial crisis and recession.
Permitting non-participating IDIs to opt
back into the program would be
inconsistent with the FDIC’s previously-
announced intent to conclude the
program. Further, the TAG extension
may terminate as soon as December 31,
2010, and only two institutions and one
trade group have indicated a desire to
opt in. At this stage of the TAG program,
the costs of establishing and
implementing systems to reinstate the
program for a few IDIs and the potential
for depositor confusion outweigh
arguments to the contrary.

In addition, if the Board decides that
an extension is warranted after
December 10, 2010, one commenter
believes that the FDIC should offer
another opportunity to opt out of the
TAG program. The commenter reasons
that a secondary extension would cause
IDIs to incur additional assessments.
However, the interim rule notified IDIs
that they would be obligated to remain
in the program (and pay any required
assessment) through December 31, 2010,
or for the duration of the program, if the
Board further extended the TAG
program. In making the decision to

remain in the extended TAG program,
IDIs should have factored in the expense
of participating in the program for the
duration of the program. Moreover, the
interim rule provided for a secondary
extension of one year beyond December
31, 2010, until December 31, 2011. The
Final Rule provides for the possibility
that the program may be extended for a
period of less than one year beyond
December 31, 2010. If the Board
determines to extend the program for
less than one year beyond December 31,
2010, the costs of the extension
provided for in the Final Rule would be
less than those provided for in the
interim rule. Accordingly, the Final
Rule does not provide an additional opt
out opportunity.

Reduction of Interest Rate for TAG-
qualifying NOW Accounts

Some commenters expressed concern
regarding the reduction, from 0.50
percent to 0.25 percent, of the maximum
interest permissible for TAG-qualifying
NOW accounts provided for in the
interim rule. These commenters noted
that the interest rate reduction could
lead to decreased earnings on such
TAG-qualifying NOW accounts, and
may cause banks to divert funds to
pledge as collateral that might otherwise
be used to support lending. Further, a
commenter expressed concern that if the
TAG program is extended beyond
December 31, 2010, the 0.25 percent
maximum permissible interest rate for
TAG-qualifying accounts may not align
with future prevailing market rates.
Other commenters felt that the reduced
interest rate represented current market
rates in their regions, and did not
believe that such a reduction would
affect their earnings.

IDIs throughout the country
participate in the TAG program. In the
interim rule, the FDIC explained its
rationale for reducing the maximum
interest rate for TAG-qualifying NOW
accounts.20 Based on data provided by
RateWatch, the FDIC noted that the
nationwide average rates for regular
interest-bearing checking accounts
ranged from 0.12 percent to 0.15 percent
for most accounts, and from 0.26
percent to 0.29 percent for premium
accounts held by municipalities, school
districts, and other typical large
transaction account holders. In
providing for the interest rate reduction
on TAG-qualifying NOW accounts in
the interim rule, the FDIC sought to
align the interest rate with current
market rates and to ensure the program
is not used inappropriately by IDIs to

2075 FR 20261.

attract interest-sensitive deposits to
fund high-risk activities.

The FDIC has considered the
commenters’ concerns that the reduced
interest rate may not align with
prevailing rates by region or with future
interest rates, but has determined to
retain the 0.25 percent limit for
qualifying NOW accounts as
representative of the prevailing
nationwide interest rates for such
accounts at this time and for the
relatively short duration of the TAG
extension. The FDIC will continue to
monitor interest rates for TAG-
qualifying NOW accounts.

Modification of the Reporting Basis for
the TAG Program

In order to monitor and assess fees
based on the ongoing risk exposure, the
interim rule modified the basis for
calculating risk-based assessments from
end-of-calendar-quarter to average-
daily-account-balance reporting. One
commenter suggested that the
modification is only appropriate for IDIs
that currently report their FDIC deposit
insurance assessments as the quarterly
average of daily closing balances
because of the significant cost
associated with altering general ledger
systems to meet this requirement for
potentially only two calendar quarters.
However, another commenter
representing community banks
expressly noted that even though this
change may create additional
administrative burdens on smaller IDIs,
the change “would more accurately
reflect the TAG amounts of these
fluctuating and volatile accounts.” 21

In the interim rule, the FDIC noted
that, of the institutions that use quarter-
end reporting for their deposit insurance
assessment base, fewer than 1,000
institutions report more than 25 TAG-
qualifying accounts. After carefully
considering this comment, the FDIC
continues to believe that the
modification in the assessment base for
such a limited universe of IDIs would
not create a significant burden that
would outweigh its responsibility to
accurately monitor the TAG program
and the associated risk of loss.

Increasing TAG Assessment Rate and
Assessing Non-Participating IDIs

One commenter suggested increasing
the tiered-pricing assessment for
participating IDIs in order to decrease
their reliance on the TAG Program.
However, the interim rule specifically
did not impose an increased TAG
assessment rate in order to keep the

21Independent Community Banks of America,
May 19, 2010, Letter.
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program accessible to all participating
IDIs and to avoid further pressure on the
liquidity posture of those that
participate in the TAG program. The
FDIC remains committed to these goals;
consequently, as with the interim rule,
the Final Rule does not increase fees for
participation in the TAG program.

V. The Final Rule

For the reasons set forth in the
preceding section, the FDIC has issued
the Final Rule, with only one
modification. The change concerns the
length of any possible secondary
extension of the TAG program, should
the FDIC’s Board deem further
extensions necessary beyond December
31, 2010. The features of the Final Rule
are discussed below.

A. Extension of the TAG Program for
Farticipating IDIs

The Final Rule extends the TAG
program through December 31, 2010,
with the possibility of an additional
extension not to exceed December 31,
2011, without further rulemaking, at the
discretion of the Board upon a finding
of continued need for the TAG program.
If the Board determines that an
additional extension is warranted
beyond December 31, 2010, an
announcement to that effect will be
made by the FDIC no later than October
29, 2010.

B. No Increased Fee for Continued
Participation in the Extended TAG
Program

As with the interim rule, the Final
Rule does not make any changes to the
existing tiered-pricing assessment,
ranging from 15 to 25 basis points based
on an institution’s deposit insurance
risk profile. As noted in the interim
rule, in order to prevent unanticipated
risk of loss, the FDIC reminds
participating IDIs to exercise prudent
marketing of TAG accounts that qualify
for the FDIC’s guarantee and to continue
to exercise risk-management principles
applicable to an IDI’s existing business
plan. Participating IDIs should not use
the extension period to aggressively
market or grow their TAG-related
accounts.

C. Change in Basis for Reporting
Assessment Purposes

The Final Rule provides that IDIs that
did not opt out of the TAG program will
be required to report their TAG amounts
as average daily balances in order to
enable the FDIC to monitor and assess
fees based upon the ongoing risk
exposure. Under the Final Rule,
beginning with the September 30, 2010,
report date for the Report of Condition

or Thrift Financial Report, the total
dollar amount of TAG-qualifying
accounts and the total number of
accounts must be reported as an average
balance. The amounts to be reported as
daily averages are the total dollar
amounts of the noninterest-bearing
transaction accounts, as defined in 12
C.F.R. 370.2(h), of more than $250,000
for each calendar day during the quarter
divided by the number of calendar days
in the quarter. For days that an office of
the reporting IDI is closed (e.g.,
Saturdays, Sundays, or holidays), the
amounts outstanding from the previous
business day would be used. The total
number of accounts to be reported
should be calculated on the same basis.
Documentation supporting the amounts
used in the calculation of the average
daily balance amounts must be retained
and be readily available upon request by
the FDIC or the IDI's primary Federal
regulator.

D. Treatment of NOW Accounts

Consistent with the interim rule, the
Final Rule provides that the interest rate
on NOW accounts that are eligible for
the FDIC’s guarantee may not exceed
0.25 percent. The Rule also requires
participating IDIs to commit to maintain
the interest rate at or below 0.25 percent
after June 30, 2010, and through
December 31, 2010, or for the duration
of the program should the Board extend
it.

E. Opportunity to Opt Out

The interim rule provided IDIs
currently participating in the TAG
program with an opportunity to opt out
of this TAG extension by April 30, 2010,
and detailed the mechanism by which
an IDI was to provide the FDIC with
notice of its intent to opt out. The Final
Rule does not change this feature.
Accordingly, a participating IDI's
decision to remain in the extended TAG
program obligates it to remain in the
program through December 31, 2010, or
for the duration of a possible additional
extension if the Board determines such
extension is warranted.

V. Regulatory Analysis and Procedure
A. Administrative Procedure Act

The process of amending Part 370 by
means of this Final Rule is governed by
the Administrative Procedure Act
(APA). Pursuant to section 553(b)(B) of
the APA, general notice and opportunity
for public comment are not required
with respect to a rule making when an
agency for good cause finds that “notice
and public procedure thereon are
impracticable, unnecessary, or contrary
to the public interest.” Similarly, section

553(d)(3) of the APA provides that the
publication of a rule shall be made not
less than 30 days before its effective
date, except “* * * (3) as otherwise
provided by the agency for good cause
found and published with the rule.”

Consistent with section 553(b)(B) of
the APA, in publishing the interim rule,
the FDIC invoked the good cause
exception based on the furtherance of
the public interest by extending the time
period of the TAG program to promote
continued stability in the banking
system through guaranteeing large
uninsured transaction account balances
in order to provide participating IDIs
with continued sources of funding to
meet their liquidity needs. (Nonetheless,
the FDIC solicited comments on the
interim rule, and has fully considered
the comments that were submitted.) For
similar reasons, the FDIC confirms that
the good cause exception, provided for
in section 553(b)(B) of the APA, applies
to the Final Rule.

Section 553(d)(3) of the APA provides
that the publication of a rule shall be
made not less than 30 days before its
effective date, except “as otherwise
provided by the agency for good cause
found and published with the rule.” For
reasons that supported its invocation of
the good cause exception to section
553(b)(B) of the APA, the FDIC relied
upon the good cause exception to
section 553(d)(3) and published the
interim rule with an immediate effective
date. For similar reasons, the FDIC
invokes the good cause exception
provided for in section 553(d)(3) of the
APA and provides for an immediate
effective date for this Final Rule.

B. Riegle Community Development and
Regulatory Improvement Act

The Riegle Community Development
and Regulatory Improvement Act
provides that any new regulations or
amendments to regulations prescribed
by a Federal banking agency that impose
additional reporting, disclosures, or
other new requirements on insured
depository institutions shall take effect
on the first day of a calendar quarter
which begins on or after the date on
which the regulations are published in
final form, unless the agency
determines, for good cause published
with the rule, that the rule should
become effective before such time.22 For
the same reasons discussed above, the
FDIC finds that good cause exists for an
immediate effective date for the Final
Rule.

2212 U.S.C. 4802.
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C. Small Business Regulatory
Enforcement Fairness Act

The Office of Management and Budget
(OMB) has determined that the Final
Rule is not a “major rule” within the
meaning of the relevant sections of the
Small Business Regulatory Enforcement
Act of 1996 (SBREFA), 5 U.S.C. 801 et
seq.

D. Regulatory Flexibility Act

The Regulatory Flexibility Act (Pub.
L. 96-354, Sept. 19, 1980) (RFA) applies
only to rules for which an agency
publishes a general notice of proposed
rule making pursuant to 5 U.S.C. 553(b).
As discussed above, consistent with
section 553(b)(B) of the APA, the FDIC
has determined for good cause that
general notice and opportunity for
public comment would be impracticable
and contrary to the public interest.
Therefore, the RFA, pursuant to 5 U.S.C.
601(2), does not apply.

E. Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.), an agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The Interim Rule, by
extending the termination date for the
TAG Program, changed the estimated
number of respondents for the reporting
and recordkeeping requirements in an
existing OMB-approved information
collection, entitled the “Transaction
Account Guarantee Program Extension,”
(OMB No. 3064—0170). Those burden
adjustments were submitted to OMB as
a request for a nonmaterial/
nonsubstantive change. This Final Rule
imposes no additional paperwork
burden; therefore, the previously
submitted burden estimates for the
Transaction Account Guarantee Program
Extension information collection require
no further adjustment.

Section 370.6(c)(5) of both the Interim
Rule and the Final Rule requires that a
new data element on average daily
balances in noninterest-bearing
transaction accounts be incorporated
into the Consolidated Report of Income
and Condition (CALL Report) filed by
program extension participants. The
reporting requirement will not be
implemented until the quarterly report
filed for the period July 1, 2010, to
September 30, 2010. This change to the
CALL Report was the subject of a
Federal Register notice published on
May 21, 2010 (75 FR 28612) by the FDIC
and the other bank regulatory agencies
as required by the Paperwork Reduction
Act.

F. Solicitation of Comments on Use of
Plain Language

Section 722 of the Gramm-Leach-
Bliley Act, Public Law 106-102, 113
Stat. 1338, 1471 (Nov. 12, 1999),
requires the federal banking agencies to
use plain language in all proposed and
final rules published after January 1,
2000. No commenters suggested that the
interim rule was materially unclear, and
the FDIC believes that the Final Rule is
substantively similar to the interim rule.

G. The Treasury and General
Government Appropriations Act, 1999—
Assessment of Federal Regulations and
Policies on Families

The FDIC has determined that the
Final Rule will not affect family well-
being within the measure of section 654
of the Treasury and General
Government Appropriations Act,
enacted as part of the Omnibus
Consolidated and Emergency
Supplemental Appropriations Act of
1999 (Pub. L. 105-277, 112 Stat. 2681).

List of Subjects in 12 CFR Part 370

Banks, Banking, Bank deposit
insurance, Holding companies, National
banks, Reporting and recordkeeping
requirements, Savings associations.

m For the reasons discussed in the
preamble, the Federal Deposit Insurance
Corporation amends part 370 of chapter
III of Title 12 of the Code of Federal
Regulations as follows:

PART 370—TEMPORARY LIQUIDITY
GUARANTEE PROGRAM

m 1. The authority citation for part 370
continues to read as follows:

Authority: 12 U.S.C. 1813(1), 1813(m),
1817(i), 1818, 1819(a)(Tenth), 1820(f),
1821(a), 1821(c), 1821(d), 1823(c)(4).

m 2. Amend section 370.2 by revising
paragraph (o) to read as follows:

§370.2 Definitions.

* * * * *

(0) TAG expiration date. The term
“TAG expiration date” means December
31, 2010 unless the Board of Directors
of the FDIC (the “Board”), for good
cause, extends the transaction account
guarantee program beyond December
31, 2010 for an additional period of time
not to exceed one year, in which case
the term “TAG expiration date” means
the last day of such additional period of
time. Good cause exists if the Board
finds that the economic conditions and
circumstances that led to the
establishment of the transaction account
guarantee program are likely to continue
beyond December 31, 2010 and that
extending the transaction account

guarantee program for an additional
period of time will help mitigate or
resolve those conditions and
circumstances. If the Board decides to
extend the transaction account
guarantee program beyond December
31, 2010 for an additional period of
time, it will do so without further
rulemaking; however, the FDIC will
publish notice of any extension no later
than October 29, 2010. Participating
entities must update the disclosures
required by § 370.5(h)(5), as necessary,
to reflect the current TAG expiration
date, including any extension of such
date.

m 3. Amend § 370.5 by revising
paragraph (h)(5) to read as follows:

§370.5 Participation.

* * * * *

(h)* * =

(5) Each insured depository
institution that offers noninterest-
bearing transaction accounts must post
a prominent notice in the lobby of its
main office, each domestic branch and,
if it offers Internet deposit services, on
its Web site clearly indicating whether
the institution is participating in the
transaction account guarantee program.
If the institution is participating in the
transaction account guarantee program,
the notice must state that funds held in
noninterest-bearing transactions
accounts at the entity are guaranteed in
full by the FDIC. Participating entities
must update their disclosures to reflect
the current TAG expiration date,
including any extension pursuant to
§370.2(0) or, if applicable, any decision
to opt-out.

(i) These disclosures must be
provided in simple, readily
understandable text. Sample disclosures
are as follows:

For Participating Institutions

[Institution Name] is participating in the
FDIC’s Transaction Account Guarantee
Program. Under that program, through [June
30, 2010, December 31, 2010, or such other
date established by the Board as the TAG
expiration date pursuant to § 370.2(o),
whichever is applicable], all noninterest-
bearing transaction accounts are fully
guaranteed by the FDIC for the entire amount
in the account. Coverage under the
Transaction Account Guarantee Program is
in addition to and separate from the coverage
available under the FDIC’s general deposit
insurance rules.

For Participating Institutions That Elect To
Opt-Out of the Extended Transaction
Account Guaranty Program Effective on July
1, 2010

Beginning July 1, 2010 [Institution Name]
will no longer participate in the FDIC’s
Transaction Account Guarantee Program.
Thus, after June 30, 2010, funds held in
noninterest-bearing transaction accounts will
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no longer be guaranteed in full under the
Transaction Account Guarantee Program, but
will be insured up to $250,000 under the
FDIC’s general deposit insurance rules.
For Non-Participating Institutions
[Institution Name] has chosen not to
participate in the FDIC’s Transaction
Account Guarantee Program. Customers of
[Institution Name] with noninterest-bearing
transaction accounts will continue to be
insured for up to $250,000 under the FDIC’s
general deposit insurance rules.

(ii) If the institution uses sweep
arrangements or takes other actions that
result in funds being transferred or
reclassified to an account that is not
guaranteed under the transaction
account guarantee program, for
example, an interest-bearing account,
the institution must disclose those
actions to the affected customers and
clearly advise them, in writing, that
such actions will void the FDIC’s
guarantee with respect to the swept,

transferred, or reclassified funds.
* * * * *

Dated at Washington, DC, this 22nd day of
June, 2010.

Federal Deposit Insurance Corporation.
Robert E. Feldman,

Executive Secretary.

[FR Doc. 2010-15497 Filed 6—-25-10; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Parts 734, 738, 740, 742, 772,
and 774

[Docket No. 090126064—0122-01]
RIN 0694—-AE56

Revisions to the Export Administration
Regulations Based Upon a Systematic
Review of the Commerce Control List:

Additional Changes

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Final rule.

SUMMARY: This rule amends the Export
Administration Regulations (EAR) to
make revisions to the EAR as a result of
a systematic review of the Commerce
Control List (CCL) that was conducted
by the Bureau of Industry and Security
(BIS). This rule is the third phase of the
regulatory implementation of the results
of a review of the CCL that was
conducted by BIS starting in 2007. The
BIS CCL review benefited from input
received from BIS’s Technical Advisory
Committees (TACs) and comments that
were received from the interested public

in response to the publication of a BIS
notice of inquiry on July 17, 2007.

The revisions in this rule include
clarifications to existing controls;
eliminating redundant or outdated
controls; and establishing more focused
and rationalized controls. This rule also
makes CCL related changes to other
parts of the EAR, including CCL related
definitions and license exceptions.
DATES: This rule is effective: June 28,
2010. Although there is no formal
comment period, public comments on
this regulation are welcome on a
continuing basis.

ADDRESSES: You may submit comments,
identified by RIN 0694—-AE56, by any of
the following methods:

E-mail: publiccomments@bis.doc.gov.
Include “RIN 0694—AE56” in the subject
line of the message.

Fax: (202) 482—-3355. Please alert the
Regulatory Policy Division, by calling
(202) 482-2440, if you are faxing
comments.

Mail or Hand Delivery/Courier:
Timothy Mooney, U.S. Department of
Commerce, Bureau of Industry and
Security, Regulatory Policy Division,
14th St. & Pennsylvania Avenue, NW.,
Room 2705, Washington, DC 20230,
Attn: RIN 0694—-AE56.

Send comments regarding the
collection of information associated
with this rule, including suggestions for
reducing the burden, to Jasmeet K.
Seehra, Office of Management and
Budget (OMB), by e-mail to
Jasmeet K. Seehra@omb.eop.gov, or by
fax to (202) 395-7285; and to the
Regulatory Policy Division, Bureau of
Industry and Security, Department of
Commerce, 14th St. & Pennsylvania
Avenue, NW., Room 2705, Washington,
DC 20230. Comments on this collection
of information should be submitted
separately from comments on the final
rule (i.e., RIN 0694—-AE56)—all
comments on the latter should be
submitted by one of the three methods
outlined above.

FOR FURTHER INFORMATION CONTACT:
Timothy Mooney, Office of Exporter
Services, Bureau of Industry and
Security, U.S. Department of Commerce;
by telephone: (202) 482—2440; or by fax:
(202) 482-3355.

SUPPLEMENTARY INFORMATION:

Background

This rule amends the EAR to make
various revisions as a result of a
systematic review of the Commerce
Control List (CCL) that was conducted
by BIS. This rule is the third phase of
the regulatory implementation of the
results of that systematic review of the
CCL that was conducted by BIS

beginning in 2007. The CCL review
benefited from input received from
BIS’s Technical Advisory Committees
(TAGCs) and public comments received
in response to a notice of inquiry (July
17, 2007, 72 FR 39052).

On April 18, 2008, BIS published the
first phase of the regulatory
implementation of the CCL review in a
rule titled, “Technical Corrections to the
Export Administration Regulations
based upon a Systematic Review of the
CCL” (73 FR 21035). The first CCL
review rule made needed technical
corrections and clarifications to the
CCL. The second CCL review rule made
substantive revisions to the EAR,
including the CCL (October 6, 2008, 73
FR 58033).

The revisions to the CCL in this third
CCL review rule are divided into three
types of revisions: (I) Clarifications to
Existing Controls; (II) Eliminating
Redundant or Outdated Controls; and
(IIl) Establishing More Focused and
Rationalized Controls. The changes in
this third CCL review rule are typically
additional changes from the 2007
review that required further U.S.
Government review and/or interagency
discussions before they could be
implemented. This rule also makes
certain revisions to other parts of the
EAR related to the CCL that were
recommended during the 2007 CCL
review.

As a part of the implementation phase
of the CCL review, BIS has also taken
other non-regulatory actions to improve
the public’s understanding of the CCL.
These actions have involved publishing
certain advisory opinions and creating
new web guidance to provide greater
clarity to exporters and reexporters
regarding existing provisions of the
CCL. BIS has also created a new process
whereby it has stated its intention to
conduct similar types of systematic
reviews of the CCL in the future in order
to continuously improve the CCL.

This rule makes the following
revisions to the Export Administration
Regulations (EAR):

In § 734.4(b)(1), this rule adds
paragraph (a)(9) of ECCN 5A002 to the
list of 5A002 classified commodities
that are subject to the special de
minimis requirements for certain
encryption items. ECCN 5A002.a.9 is
controlled for Encryption Items (EI)
reasons, so it should be included in
paragraph (b)(1) because that paragraph
is intended to include all of the “items”
paragraphs of 5A002 that are controlled
for EI reasons.

In § 734.4 (De minimis U.S. content)
paragraph (a)(4) and § 742.14
(Significant items: hot section
technology for the development,
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production or overhaul of commercial
aircraft engines, components and
systems) paragraph (a), this rule updates
the provisions in these two sections that
apply to “items” controlled for
Significant Items (SI) reasons in ECCN
9E003 to conform these two sections to
the intended paragraphs of ECCN 9E003
(i.e., 9E003.a.1 through a.10 and h).
These changes are needed because when
9E003 was revised the related
provisions in §§ 734.4(a)(4) and
742.14(a) were not updated (July 12,
2000, 65 FR 43130). This rule updates
those provisions to conform to the
updates made to the items controlled
under 9E003. This rule also makes
changes to the SI reason for control
under 9E003 to conform that reason for
control to the SI items controlled under
that ECCN entry, as described below.

In § 740.7 (Computers (APP)) under
paragraph (b)(2)(i)(Computers and
software), this rule removes and
reserves this paragraph because the
restrictions refer to a supplement of the
EAR that is currently reserved.
Supplement No. 3 to part 742 was
removed and reserved in the EAR on
April 24, 2006 (71 FR 20876). Paragraph
(b)(2)(i) is also reserved because
restricting physical access to areas
housing the computer is no longer
necessary in protecting U.S. export
control interests in a distributed
computing environment.

Also in § 740.7, this rule revises the
Weighted TeraFLOPS (WT) level in
paragraphs (c)(3)(ii) from 0.1 WT to 0.5
WT. This change is being made to
address advances in technology levels
that justify an adjustment for what level
of “development” and “production”
technology and source code should be
authorized under these provisions of
License Exception APP.

In § 772.1 (Definitions of terms as
used in the Export Administration
Regulations (EAR)), this rule revises the
definition of “reasons for control” to
conform that definition to the reasons
for control listed in § 738.2(d)(2)(i)(A) of
the EAR. Specifically, this rule removes
the control “High Performance
Computers (XP)” because that control is
no longer in the EAR, and adds five
reasons for control that were in the EAR
but were not included in the “reasons
for control” definition prior to this rule
being published. Specifically, this rule
adds “Chemical Weapons Convention
(CW)”, “Encryption Items (EI)”,
“Firearms Convention (FC)”, “Significant
Items (SI)”, and “Surreptitious Listening
(SL)” to the “reasons for control”
definition.

This rule makes various substantive
revisions to the CCL, divided below into
three types of revisions: (I)

Clarifications to Existing Controls; (II)
Eliminating Redundant or Outdated
Controls; and (III) Establishing More
Focused and Rationalized Controls.

I Clarifications to Existing Controls

1. Revisions to the “headings” of
existing CCL entries.

This rule makes revisions to the
headings of three (3) CCL entries: 0E018,
4E992 and 4E993 to clarify the items
controlled under those CCL entries.

ECCN 0E018 is amended by removing
the phrase “0A018.a through 0A018.c”
and replacing that with “0A018” for
consistency with the International
Munitions List (IML) 22.

ECCNs 4E992 and 4E993 are amended
by revising the headings to conform to
the removal of ECCNs 4B994 and 4C994
from the CCL. The changes in the
headings of ECCNs 4E992 and 4E993
remove references to “technology”
applicable to the ECCNs 4B994 and
4C994 that are removed from the CCL
with this rule, as described in the next
two paragraphs. The removal of ECCNs
4B994 and 4C994 are described below
under the discussion on “Eliminating
Redundant or Outdated Controls.”

ECCN 4E992 is amended by revising
the heading to remove the reference to
4B994 and materials controlled by
4C994. The heading will be revised to
specify the technology controlled under
this ECCN entry is “technology” other
than that controlled in 4E001 for the
“development,” “production,” or “use” of
equipment controlled by 4A994, or
“software” controlled by 4D993 or
4D994.

ECCN 4E993 is amended by revising
the heading to remove the reference to
technology required for the
development or production of graphic
accelerators and magnetic disk drives.
The heading is being revised to specify
the technology controlled under this
ECCN entry is “technology” for the
“development” or “production” of
equipment for “multi-data stream
processing.” As described below, this
rule also revises the “items” paragraph
in the List of Items of controlled to
conform to this change to the heading.

2. Revisions to “Items” paragraphs in
CCL entries. This rule makes revisions
to the “Items” paragraphs under two (2)
CCL entries, 4E993 and 9A991, to
provide greater clarity regarding the
items controlled under those CCL
entries. Specifically, these revisions
include the following:

ECCN 4E993 is amended by removing
the “items” paragraph (a), (b) and (c) and
replacing it with a sentence stating,
“The list of items controlled is
contained in the ECCN heading.” As
described above, the technology

described in paragraphs (a) and (c) is
being removed from this entry, and the
only items that this entry will now
control are listed in the entry’s heading.

ECCN 9A991 is amended by making
two clarifications. First, this rule revises
“items” paragraph (b) to remove the
word “and” because this word is not
needed. Second, this rule amends the
Note to paragraph (c) of the “items”
paragraph, to specify that for aero gas
turbine engines that are destined for use
in civil “aircraft” and have been in use
in bona fide civil “aircraft” for more than
eight years, such engines are controlled
under 9A991.d. This is not a change in
the control parameter, but rather a
clarification regarding the original
intent of that Note to paragraph (c).

3. Clarifications to “Items” paragraphs
to conform to multilateral regimes. This
action revises the “items” paragraphs in
two (2) CCL entries, 8A018 and 9A018,
to clarify what items are controlled
under those entries and to better
conform those entries to the language
used in multilateral control lists, such
as the IML.

ECCN 8A018 is amended by revising
paragraphs (b)(1), (b)(2), (b)(3), (b)(4)
and (b)(5) of the “Items” paragraph, to
conform to IML 9.b.3, 9.d and b.1-4,
respectively. Specifically, under
paragraph (b)(1), this rule adds the
phrase “and specially designed
components therefor” to conform to IML
9.b.1. Under paragraph (b)(2), this rule
adds the phrase “and specially designed
components therefor” to conform to IML
9.b.2. Under paragraph (b)(3), this rule
revises the “items” paragraph to specify
that the commodities controlled under
this paragraph are “nonmagnetic diesel
engines, 50 hp and over, specially
designed for military purposes with
nonmagnetic content in excess of 75
percent of total mass and specially
designed components therefor.” This
change is being made to conform to IML
9.b.2. Paragraph (b)(5) is removed from
the CCL entry because the components,
parts, accessories, and attachments for
the above are now controlled under
paragraphs (b)(1)—(b)(4) with the
publication of this rule. This change is
being made to conform to the IML 9
portion that was moved to (b)(1)—(b)(4)
of the “items” paragraph of this CCL
entry.

ECCN 9A018 is amended by revising
paragraphs (c) and (d) of the “items”
paragraphs to clarify the items
controlled under this CCL entry.
Specifically, under paragraph (c) this
rule adds quotes around the term
“aircraft” and removes the phrase “and
helicopters,” to conform to IML 10.f.
Under paragraph (d), this rule adds
quotes around the term “aircraft” and
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removes the term “helicopter” to
conform to IML 10.f. This rule also
removes the reference to helicopters
under paragraphs (c) and (d) because the
definition of “aircraft” includes
helicopters, so helicopters do not need
to be specifically identified in the
control parameter. This rule also
removes “parts, attachments” under
paragraph (f) to conform to IML 14.

4. Other assorted clarifications to
existing controls.

ECCN 4A003 is amended by making
a correction in the Anti-Terrorism (AT)
control in the License Requirements
section of this ECCN. This correction is
made to conform to a change made on
October 6, 2008 (73 FR 58040) in the
Adjusted Peak Performance (APP) level
in ECCN 4A994. To conform to the
October 2008 change, this rule updates
the AT control cross reference in the
License Requirements section of ECCN
4A003 that refers to the “Adjusted Peak
Performance” level in 4A994.
Specifically, this rule corrects the AT
control cross reference to inform the
public to “refer to 4A994 for controls on
‘digital computer’ with an APP > 0.0128
but <to 0.75 WT).”

This rule amends ECCN 4A994 by
revising the Related Definitions
paragraph of the List of Items Controlled
to read “N/A” because the definition for
“two dimensional vector rate” applied to
items controlled by ECCN 4A994.g,
which was removed and reserved on
October 6, 2008 (73 FR 58040).

ECCN 5A001 is amended to revise the
Technical Note (2) to 5A001.b.6 to
remove the redundant phrase, “samples
of human voice and then convert these.”
This same phrase only needs to be
stated once in this technical note, so
this rule is removing the redundant
phrasing.

ECCN 7A008 is amended by revising
the License Exceptions section by
removing “TSR: N/A” because this
ECCN is not a technology or software
entry and adding License Exceptions
“GBS: N/A” and “LVS: N/A” to indicate
these license exceptions are not eligible
for this entry.

ECCN 9E003 is amended by revising
the SI control under the “License
Requirements” section to conform the SI
reason for control to the hot section
technology for the development,
production or overhaul of commercial
aircraft engines, components and
systems that are currently controlled in
the “items” paragraphs of ECCN 9E003
(i.e., 9E003.a.1 through a.10 and h).
These changes are needed because when
the “items” paragraph of ECCN 9E003
was amended on July 12, 2000 (65 FR
43130), the conforming change to the SI
reason for control in that same ECCN

entry was not updated. This rule
updates this ECCN’s SI license
requirement to conform to the previous
updates made to ECCN 9E003. This rule
also makes conforming changes to
§§734.4(a)(4) and 742.14(a) to conform
to these same changes in 9E003, as
described above.

II. Eliminating Redundant or Outdated
Controls

ECCN 3A992 is amended by removing
License Exception LVS eligibility for
Syria. Syria is not eligible to receive
commodities authorized by License
Exception LVS under the EAR. This rule
clarifies Syria’s ineligibility by revising
the LVS paragraph in the License
Exceptions section of this ECCN to make
it N/A.

ECCNs 4B994 and 4C994 are removed
from the CCL because storage
equipment previously controlled under
ECCN 4A994 was removed from control
on October 8, 2008 (73 FR 58033).
Because the storage equipment is no
longer controlled under 4A994,
equipment for the “development” and
“production” of magnetic and optical
storage equipment no longer needs to be
controlled under ECCN 4B994. In
addition, for the same reason, materials
specially formulated and required for
the fabrication of head/disk assemblies
for controlled magnetic and magneto-
optical hard disk drives no longer needs
to be controlled under ECCN 4C994. To
conform to the removal of ECCNs 4B994
and 4C994, this rule also makes
revisions to ECCNs 4E992 and 4E993 to
remove references to “technology”
applicable to these ECCNs 4B994 and
4C994 that are removed from the CCL
with this rule. The changes to ECCNs
4FE992 and 4E993 are described above
under the discussion on “Revisions to
the ‘headings’ of existing CCL entries.”

ECCN 8A018 is amended by removing
“items” paragraph (b)(5) to conform to a
change to the IML. The IML 9 control
that was under 8A018.b.5, prior to the
publication of this rule, has been moved
to paragraphs 8A018.b.1 through
8A018.b.4.

III. Establishing More Focused and
Rationalized Controls

Changes for Greater Consistency in
National Security, Regional Stability
and Encryption Licensing

In Supplement No. 1 to part 738
(Commerce Country Chart), this rule
removes the license requirement for
Regional Stability (RS 2) from Austria,
Finland, Ireland, Sweden and
Switzerland (i.e., this rule removes the
“X” in the box in the RS 2 column for
these five destinations). This change is

made to create more consistency in
what destinations require a license for
RS column 2, NS column 2, and
countries listed in Supplement No. 3 to
part 740 (License Exception ENC
Favorable Treatment Countries). Thirty-
seven countries are in one of these three
groupings. Twenty-four of the thirty-
seven are in all three groupings (i.e.,
these destinations do not require a
license for RS column 2, NS column 2
and are listed in Supplement No. 3 to
part 740). Nine of these thirty-seven
countries require a license for RS
column 2. Austria, Finland, Ireland,
Sweden, and Switzerland all require a
license for RS column 2 even though
these countries are in Supplement No.

3 to Part 740 and do not require a
license for NS column 2 reasons.
Because these five countries are the only
five countries that are listed in
Supplement No. 3 to Part 740 and also
do not require a license for NS column
2 reasons, these countries were the most
appropriate destinations to remove the
RS 2 license requirement from in order
to create greater uniformity in these
license requirements. This change is
also made because Austria, Finland,
Ireland, Sweden and Switzerland are
not countries that contribute to regional
instability that would be contrary to the
foreign policy interests of the United
States.

Removing the RS column 2 license
requirement that applied to these
countries is consistent with the stated
purpose of regional stability controls in
§ 742.6(b), which is to prevent “export|[s]
or reexport[s] that could contribute
directly or indirectly to any country’s
military capability in a manner that
would alter or destabilize a region’s
military balance contrary to the foreign
policy interests of the United States.”
This removal raises the number of
countries that are in all three groups
from 24 to 29 and creates more
consistency in these EAR license
requirements.

Savings Clause

Shipments of items removed from
eligibility for a License Exception or
export or reexport without a license
(NLR) as a result of this regulatory
action that were on dock for loading, on
lighter, laden aboard an exporting or
reexporting carrier, or en route aboard a
carrier to a port of export or reexport, on
June 28, 2010, pursuant to actual orders
for export or reexport to a foreign
destination, may proceed to that
destination under the previous
eligibility for a License Exception or
export or reexport NLR so long as they
are exported or reexported July 28,
2010. Any such items not actually
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exported or reexported before midnight,
on July 28, 2010, require a license in
accordance with this rule.

Although the Export Administration
Act expired on August 20, 2001, the
President, through Executive Order
13222 of August 17, 2001, 3 CFR, 2001
Comp., p. 783 (2002), as extended by the
Notice of August 13, 2009, 74 FR 41325
(August 14, 2009), has continued the
EAR in effect under the International
Emergency Economic Powers Act.

Rulemaking Requirements

1. This final rule has been determined
to be significant for purposes of E.O.
12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to, nor shall any person be
subject to a penalty for failure to comply
with a collection of information, subject
to the requirements of the Paperwork
Reduction Act, unless that collection of
information displays a currently valid
Office of Management and Budget
Control Number. This rule contains a
collection of information subject to the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seq.). This collection has
been approved by the Office of
Management and Budget under control
number 0694—0088, “Multi-Purpose
Application,” which carries a burden
hour estimate of 58 minutes for a
manual or electronic submission.

3. This rule does not contain policies
with Federalism implications as that
term is defined under E.O. 13132.

4. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, the opportunity for public
participation, and a delay in effective
date, are inapplicable because this
regulation involves a military and
foreign affairs function of the United
States (5 U.S.C. 553(a)(1)). Further, no
other law requires that a notice of
proposed rulemaking and an
opportunity for public comment be
given for this final rule. Because a
notice of proposed rulemaking and an
opportunity for public comment are not
required to be given for this rule under
the Administrative Procedure Act or by
any other law, the analytical
requirements of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) are
not applicable. Therefore, this
regulation is issued in final form.

5. The other changes made under this
rule are nonsubstantive changes that
would not meet the criteria noted in the
preceding paragraph. For these
nonsubstantive changes described in
this paragraph, the Department of
Commerce finds that there is good cause
under 5 U.S.C. 553(b)(B) to waive the

provisions of the Administrative
Procedure Act requiring prior notice
and the opportunity for public comment
because they are unnecessary and
contrary to the public interest. The
changes made by this rule described
under this paragraph are not substantive
changes, but rather are clarifications to
existing controls. These nonsubstantive
changes are described under Part I:
Clarifications to Existing Controls in the
Background section of this rule. These
nonsubstantive changes include:
revisions to the headings of existing
CCL entries; and removal of an outdated
“Related Controls” reference in one CCL
entry. This rule does not alter any right,
obligation or prohibition that applies to
any person under the Export
Administration Regulations (EAR).
Additionally, if the previous rules were
left in place, public confusion may
result because the rules would refer to
outdated references and headings.
Because these revisions are not
substantive changes, it is unnecessary to
provide notice and opportunity for
public comment. In addition, the 30-day
delay in effectiveness required by 5
U.S.C. 553(d) is not applicable because
this rule is not a substantive rule.

List of Subjects

15 CFR Part 734

Administrative practice and
procedure, Exports, Inventions and
patents, Research Science and
technology.

15 CFR Part 738 and 772
Exports.
15 CFR Part 740

Administrative practice and
procedure, Exports, Reporting and
recordkeeping requirements.

15 CFR Part 742
Exports, Terrorism.

15 CFR Part 774

Exports, Reporting and recordkeeping
requirements.

m Accordingly, parts 734, 738, 740, 742,
772 and 774 of the Export
Administration Regulations (15 CFR
parts 730—774) are amended as follows:

PART 734—[AMENDED]

m 1. The authority citation for 15 CFR
part 734 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 12938, 59 FR 59099,
3 CFR, 1994 Comp., p. 950; E.O. 13020, 61
FR 54079, 3 CFR, 1996 Comp., p. 219; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 13, 2009, 74

FR 41325 (August 14, 2009); Notice of
November 6, 2009, 74 FR 58187 (November
10, 2009).

m 2. Section 734.4 is amended by
revising paragraphs (a)(4) and the
introductory text of paragraph (b)(1), to
read as follows:

§734.4 De minimis U.S. content.

(a) * *x %

(4) There is no de minimis level for
U.S.-origin technology controlled by
ECCN 9E003a.1 through a.10, and .h,
when redrawn, used, consulted, or

otherwise commingled abroad.
* * * * *

(b) * *x %

(1) The U.S. origin commodities or
software, if controlled under ECCNs
5A002.a.1, .a.2, .a.5, or .a.6, .a.9, or
5D002, must have been:

* * * * *

PART 738—[AMENDED]

m 3. The authority citation for 15 CFR
part 738 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 22 U.S.C. 287c; 22 U.S.C. 3201 et
seq.; 22 U.S.C. 6004; 30 U.S.C. 185(s), 185(u);
42 U.S.C. 2139a; 42 U.S.C. 6212; 43 U.S.C.
1354; 15 U.S.C. 1824a; 50 U.S.C. app. 5; 22
U.S.C. 7201 et seq.; 22 U.S.C. 7210; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 13, 2009, 74
FR 41325 (August 14, 2009).

m 4. Supplement No. 1 to part 738
(Commerce Country Chart), is amended
by removing the “X” in the RS 2 column
under the Regional Stability column for
the countries of “Austria”, “Finland”,
“Ireland”, “Sweden”, and “Switzerland”.

PART 740—[AMENDED]

m 5. The authority citation for 15 CFR
part 740 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 7201 et seq.;
E.O. 13026, 61 FR 58767, 3 CFR, 1996 Comp.,
p- 228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 13, 2009, 74
FR 41325 (August 14, 2009).

m 6. Section 740.7 is amended:

m a. By removing and reserving
paragraph (b)(2)(i); and

m b. By revising paragraphs (c)(3)(ii) and
(c)(3)(iii), to read as follows:

§740.7 Computers (APP).

(b) * * *
(2) * *x %
(i) [RESERVED]
(C) * *x %
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(ii) “Development” and “production”
technology and source code described
in paragraph (a)(2) of this section for
computers with an APP less than or
equal to 0.5 Weighted TeraFLOPS (WT)
are eligible for deemed exports under
License Exception APP to foreign
nationals of Tier 1 destinations, other
than the destinations that are listed in
paragraph (c)(3)(i) of this section,
subject to the restrictions in paragraph
(b) of this section.

(iii) “Use” technology and source code
described in paragraph (a)(2) of this
section for computers with an APP less
than or equal to 3 WT are eligible for
deemed exports under License
Exception APP to foreign nationals of
Tier 1 destinations, other than the
destinations that are listed in paragraph
(c)(3)(i) of this section, subject to the
restrictions in paragraph (b) of this
section.

PART 742—[AMENDED]

m 7. The authority citation for 15 CFR
part 742 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 3201 et seq.;
42 U.S.C. 2139a; 22 U.S.C. 7201 et seq.; 22
U.S.C. 7210; Sec. 1503, Pub. L. 108-11, 117
Stat. 559; E.O. 12058, 43 FR 20947, 3 CFR,
1978 Comp., p. 179; E.O. 12851, 58 FR 33181,
3 CFR, 1993 Comp., p. 608; E.O. 12938, 59
FR 59099, 3 CFR, 1994 Comp., p. 950; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p-
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Presidential Determination
2003-23 of May 7, 2003, 68 FR 26459, May
16, 2003; Notice of August 13, 2009, 74 FR
41325 (August 14, 2009); Notice of November
6, 2009, 74 FR 58187 (November 10, 2009).

m 8. Section 742.14 is amended by
revising the last sentence of paragraph
(a), to read as follows:

§742.14 Significant ltems: hot section
technology for the development, production
or overhaul of commercial aircraft engines,
components, and systems.

(a) * * * These items include hot
section technology for the development,
production or overhaul of commercial
aircraft engines controlled under ECCN
9E003.a.1 through a.10, and .h, and
related controls.

* * * * *

PART 772—[AMENDED]

m 9. The authority citation for 15 CFR
part 772 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13222, 66 FR 44025,
3 CFR, 2001 Comp., p. 783; Notice of August
13, 2009, 74 FR 41325 (August 14, 2009).

m 10. Section 772.1 is amended by
revising the definition of “reasons for
control”, as set forth below:

§772.1 Definitions of terms as used in the
Export Administration Regulations (EAR).
Reasons for Control. Reasons for
Control are: Anti-Terrorism (AT),
Chemical & Biological Weapons (CB),
Chemical Weapons Convention (CW),
Crime Control (CC), Encryption Items
(EI), Firearms Convention (FC), Missile
Technology (MT), National Security
(NS), Nuclear Nonproliferation (NP),
Regional Stability (RS), Short Supply
(SS), Significant Items (SI),
Surreptitious Listening (SL) and United
Nations sanctions (UN). Items
controlled within a particular ECCN
may be controlled for more than one

reasol.
* * * * *

PART 774—[AMENDED]

m 11. The authority citation for 15 CFR
part 774 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 22 U.S.C. 287c, 22 U.S.C. 3201 et
seq., 22 U.S.C. 6004; 30 U.S.C. 185(s), 185(u);
42 U.S.C. 2139a; 42 U.S.C. 6212; 43 U.S.C.
1354; 15 U.S.C. 1824a; 50 U.S.C. app. 5; 22
U.S.C. 7201 et seq.; 22 U.S.C. 7210; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 13, 2009, 74
FR 41325 (August 14, 2009).

m 12. In Supplement No. 1 to part 774
(the Commerce Control List), Category
0—Nuclear Materials, Facilities, and
Equipment (and Miscellaneous Items),
Export Control Classification Number
(ECCN) 0E018 is amended by revising
the heading, to read as follows:

Supplement No. 1 to Part 774—The

Commerce Control List

* * * * *

0E018 “Technology” for the “development”,
“production”, or “use” of items
controlled by 0A018:

* * * * *

m 13. In Supplement No. 1 to part 774
(the Commerce Control List), Category
3—Electronics, Export Control
Classification Number (ECCN) 3A992 is
amended by revising the LVS paragraph
in the License Exceptions section, to
read as follows:
3A992 General purpose electronic
equipment not controlled by 3A002.

* * * * *

License Exceptions
LVS:N/A

GBS:* * *

CIV:* * *

* * * * *

m 14. In Supplement No. 1 to part 774
(the Commerce Control List), Category
4—Computers, Export Control
Classification Number (ECCN) 4A003 is
amended by revising the AT control(s)
paragraph in the License Requirements
section, to read as follows:
4A003 “Digital computers,” “electronic
assemblies,” and related equipment
therefor, as follows, and specially
designed components therefor.

License Requirements
Reason for Control: * * *

Control(s) Country chart
AT applies to entire AT Column 1

entry (refer to
4A994 for controls
on “digital com-
puters” with a APP
>0.0128 but < to
0.75 WT).

* * * * *

m 15. In Supplement No. 1 to part 774
(the Commerce Control List), Category
4—Computers, Export Control
Classification Number (ECCN) 4A994 is
amended by removing the definition in
the Related Definitions paragraph in the
List of Items Controlled section and
adding “N/A” in its place.

m 16. In Supplement No. 1 to part 774
(the Commerce Control List), Category
4—Computers, is amended by removing
Export Control Classification Numbers
(ECCN) 4B994 and 4C994 and reserving
“B. Test Inspection and Production
Equipment” and “C. Materials”.

m 17.In Supplement No. 1 to part 774
(the Commerce Control List), Category
4—Computers, Export Control
Classification Number (ECCN) 4E992 is
amended by revising the heading to read
as follows:

4E992 “Technology” other than that
controlled in 4E001 for the
“development,” “production,” or “use” of
equipment controlled by 4A994, or
“software” controlled by 4D993 or
4D994.

* * * * *

m 18. In Supplement No. 1 to part 774
(the Commerce Control List), Category
4—Computers, Export Control
Classification Number (ECCN) 4E993 is
amended:

m a. By revising the heading; and

m b. By revising the “items” paragraph in
the List of Items Controlled section, to
read as follows:

4E993 “Technology” for the “development”
or “production” of equipment designed
for “multi-data-stream processing.”

* * * * *
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List of Items Controlled
Unit: * * *
Related Controls: * * *
Related Definitions: * * *
Items:

The list of items controlled is contained in
the ECCN heading.
m 19. In Supplement No. 1 to part 774
(the Commerce Control List), Category
5—Telecommunications and
“Information Security,” Part 1
Telecommunications, Export Control
Classification Number (ECCN) 5A001 is
amended by revising the Technical
Notes (2) to paragraph (b)(6) of the
“items” paragraph in List of Items
Controlled section, to read as follows:

5A001 Telecommunications systems,
equipment, components and accessories,
as follows (see List of Items Controlled).
* * * * *

List of Items Controlled

Unit: * * *

Related Controls: * * *
Related Definitions: * * *
Items:

* * * * *

b.6. * * *

Technical Notes:
1 3 * % %

2. For the purpose of 5A001.b.6, ‘voice
coding’ is defined as the technique to take
samples of human voice and then convert
these samples of human voice into a digital
signal taking into account specific
characteristics of human speech.

* * * * *

m 20. In Supplement No. 1 to part 774
(the Commerce Control List), Category
7—Navigation and Avionics, Export
Control Classification Number (ECCN)
7A008 is amended by revising the
License Exceptions section, to read as
follows:

7A008 Underwater sonar navigation
systems, using Doppler velocity or
correlation velocity logs integrated with
a heading source and having a
positioning accuracy of equal to or less
(better) than 3% of distance traveled
“Circular Error Probable” (“CEP”), and
specially designed components therefor.

* * * * *

License Exceptions
LVS:N/A
GBS:N/A
CIV:N/A

* * * * *

m 21. In Supplement No. 1 to part 774
(the Commerce Control List), Category
8—Marine, Export Control Classification
Number (ECCN) 8A018 is amended by
revising paragraph (b) of the “items”
paragraph in the List of Items Controlled
section, to read as follows:

8A018 Items on the Wassenaar

Arrangement Munitions List.
* * * * *

List of Items Controlled

Unit: * * *

Related Controls: * * *
Related Definitions: * * *
Items:

a. * % %

b. Naval equipment, as follows:

b.1. Diesel engines of 1,500 hp and over
with rotary speed of 700 rpm or over
specially designed for submarines, and
specially designed components therefor;

b.2. Electric motors specially designed for
submarines, i.e., over 1,000 hp, quick
reversing type, liquid cooled, and totally
enclosed, and specially designed components
therefor;

b.3. Nonmagnetic diesel engines, 50 hp and
over, specially designed for military purposes
with nonmagnetic content in excess of 75
percent of total mass and specially designed
components therefor;

b.4. Submarine and torpedo nets and
specially designed components therefor.

m 22. In Supplement No. 1 to part 774
(the Commerce Control List), Category
9—Propulsion Systems, Space Vehicles
and Related Equipment, Export Control
Classification Number (ECCN) 9A018 is
amended by revising paragraphs (c),(d)
and (f) of the “items” paragraph in the
List of Items Controlled section, to read
as follows:

9A018 Equipment on the Wassenaar
Arrangement Munitions List.
* * * * *

List of Items Controlled

Unit: * * *

Related Controls: * * *
Related Definition: * * *
Items:

* * * * *

c. Pressure refuelers, pressure refueling
equipment, equipment specially designed to
facilitate operations in confined areas; and
ground equipment, developed specially for
military “aircraft”, and specially designed
parts and accessories, n.e.s.;

d. Pressurized breathing equipment
specially designed for use in military
“aircraft”;

e. * ok %

f. Military instrument flight trainers, except
for combat simulation; and components and
accessories specially designed for such
equipment.

m 23. In Supplement No. 1 to part 774
(the Commerce Control List), Category
9—Aerospace and Propulsion, Export
Control Classification Number (ECCN)
9A991 is amended:

m a. By revising “items” paragraph (b) in
the List of Items Controlled section; and
m b. By revising “items” paragraph (c) in
the List of Items Controlled section and
the note to paragraph (c), to read as
follows:

9A991 “Aircraft”, n.e.s., and gas turbine
engines not controlled by 9A001 or
9A101 and parts and components, n.e.s.
* * * * *

List of Items Controlled

Unit: * * *

Related Controls: * * *
Related Definitions: * * *
Items:

* * * * *

b. Civil aircraft;

Note: * * *

c. Aero gas turbine engines, and specially
designed parts therefor.

Note: 9A991.c does not control aero gas
turbine engines that are destined for use in
civil “aircraft” and that have been in use in
bona fide civil “aircraft” for more than eight
years. If they have been in use in bona fide
civil “aircraft” for more than eight years, such
engines are controlled under 9A991.d.

* * * * *

m 24. In Supplement No. 1 to part 774
(The Commerce Control List), Category
9—Aerospace and Propulsion, Export
Control Classification Number (ECCN)
9E003 is amended by revising the
“Control(s)” paragraph in the License
Requirements section, to read as
follows:

9E003 Other “technology” as follows (see
List of Items Controlled).

License Requirements
Reason for Control: NS, SI, AT

Control(s) Country Chart

NS applies to entire NS Column 1
entry.

Sl applies to
9E003.a.1 through
a.10, and h. See
§742.14 of the
EAR for additional
information.

AT applies to entire
entry.

* * * * *

AT Column 1

Dated: June 21, 2010.
Kevin J. Wolf,

Assistant Secretary for Export
Administration.

[FR Doc. 2010-15444 Filed 6—-25-10; 8:45 am|
BILLING CODE 3510-33-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Part 744
[Docket No. 100429205-0248-01]
RIN 0694—-AE92

Addition and Removal of Certain
Persons on the Entity List: Addition of
Persons Acting Contrary to the
National Security or Foreign Policy
Interests of the United States; Removal
of Person Based on Removal Request

AGENCY: Bureau of Industry and
Security, Commerce.
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ACTION: Final rule.

SUMMARY: This rule amends the Export
Administration Regulations (EAR) by
adding twenty-four persons to the Entity
List (Supplement No. 4 to Part 744) on
the basis of Section 744.11 of the EAR.
The persons who are added to the Entity
List have been determined by the U.S.
Government to be acting contrary to the
national security or foreign policy
interests of the United States. These
persons will be listed under the
following nine destinations on the
Entity List: Belarus, China, Hong Kong,
Iran, Malaysia, New Zealand, Norway,
South Africa and United Kingdom.

This rule also removes one person
located in Hong Kong from the Entity
List. This person is being removed from
the Entity List as a result of a request for
removal submitted by that person, a
review of information provided in the
removal request in accordance with
Section 744.16 (Procedure for requesting
removal or modification of an Entity
List entity), and further review
conducted by the End-User Review
Committee’s (ERC) member agencies.

The Entity List provides notice to the
public that certain exports, reexports,
and transfers (in-country) to parties
identified on the Entity List require a
license from the Bureau of Industry and
Security (BIS) and that availability of
license exceptions in such transactions
is limited.

DATES: Effective Date: This rule is
effective June 28, 2010. Although there
is no formal comment period, public
comments on this regulation are
welcome on a continuing basis.
ADDRESSES: You may submit comments,
identified by RIN 0694—AE92, by any of
the following methods:

E-mail: publiccomments@bis.doc.gov.
Include “RIN 0694—AE92” in the subject
line of the message.

Fax: (202) 482—3355. Please alert the
Regulatory Policy Division, by calling
(202) 482-2440, if you are faxing
comments.

Mail or Hand Delivery/Courier:
Timothy Mooney, U.S. Department of
Commerce, Bureau of Industry and
Security, Regulatory Policy Division,
14th St. & Pennsylvania Avenue, NW.,
Room 2705, Washington, DC 20230,
Attn: RIN 0694-AE92.

Send comments regarding the
collection of information associated
with this rule, including suggestions for
reducing the burden, to Jasmeet K.
Seehra, Office of Management and
Budget (OMB), by e-mail to
Jasmeet K. Seehra@omb.eop.gov, or by
fax to (202) 395-7285; and to the
Regulatory Policy Division, Bureau of
Industry and Security, Department of

Commerce, 14th St. & Pennsylvania
Avenue, NW., Room 2705, Washington,
DC 20230. Comments on this collection
of information should be submitted
separately from comments on the final
rule (i.e. RIN 0694—AE92)—all
comments on the latter should be
submitted by one of the three methods
outlined above.

FOR FURTHER INFORMATION CONTACT:
Karen Nies-Vogel, Chairman, End-User
Review Committee, Office of the
Assistant Secretary, Export
Administration, Bureau of Industry and
Security, Department of Commerce,
Phone: (202) 482—-3811, Fax: (202) 482—
3911, E-mail: kniesv@bis.doc.gov.
SUPPLEMENTARY INFORMATION:

Background

The Entity List provides notice to the
public that certain exports, reexports,
and transfers (in-country) to parties
identified on the Entity List require a
license from the Bureau of Industry and
Security (BIS) and that availability of
license exceptions in such transactions
is limited. Persons are placed on the
Entity List on the basis of criteria set
forth in certain sections of part 744
(Control Policy: End-User and End-Use
Based) of the EAR.

The End-User Review Committee
(ERC), composed of representatives of
the Departments of Commerce (Chair),
State, Defense, Energy and, where
appropriate, the Treasury, makes all
decisions regarding additions to,
removals from or changes to the Entity
List. The ERC makes all decisions to add
an entry to the Entity List by majority
vote and all decisions to remove or
modify an entry by unanimous vote.

ERC Entity List Decisions

Additions to the Entity List

The ERC made a determination to add
twenty-four persons under twenty-five
entries to the Entity List on the basis of
Section 744.11 (License Requirements
that Apply to Entities Acting Contrary to
the National Security or Foreign Policy
Interests of the United States) of the
EAR. The twenty-five entries added to
the Entity List consist of three persons
in Belarus, three persons in China, two
persons in Hong Kong, three persons in
Iran, four persons in Malaysia, two
persons in New Zealand, two persons in
Norway, five persons in South Africa,
and one person in the United Kingdom.
The twenty-fifth entry is to account for
one person who has addresses in both
Norway and South Africa.

The ERC reviewed Section 744.11(b)
(Criteria for revising the Entity List) in
making the determination to add these
persons to the Entity List. Under that

paragraph, entities for which there is
reasonable cause to believe, based on
specific and articulable facts, that have
been involved, are involved, or pose a
significant risk of being or becoming
involved in activities that are contrary
to the national security or foreign policy
interests of the United States and those
acting on behalf of such entities may be
added to the Entity List pursuant to
Section 744.11. Paragraphs (b)(1)—(b)(5)
include an illustrative list of activities
that could be contrary to the national
security or foreign policy interests of the
United States. The persons being added
to the Entity List under this rule have
been determined by the ERC to be
involved in activities that could be
contrary to the national security or
foreign policy interests of the United
States. Examples of the specific
activities these persons were involved
with that are contrary to the national
security or foreign policy interests of the
United States pursuant to Section
744.11 are, as follows:

Belmicrosystems Research and Design
Center, SOE Semiconductor Devices
Factory, Vasili Kuntsevich and Hamid
Reza Simchi are being added based on
evidence that they reexported U.S.-
origin read-out integrated circuit (ROIC)
wafers to Electronic Components
Industries (ECI) of Iran.

Fang Yu and Xi’an Xiangyu Aviation
Technology Group are being added due
to their role in the illegal export to
China of Unmanned Aerial Vehicle
(UAV) autopilots controlled for national
security reasons.

OnTime Electronics Technology
Company and Tam Wai Tak, a.k.a.,
Thomsom Tam, are being added due to
their involvement in the diversion of
controlled U.S.-origin items through
Hong Kong to China. On June 5, 2008,
OnTime Electronics Technology
Company and Tam Wai Tak were
indicted in the Southern District of
Florida for conspiracy and violations of
the Arms Export Control Act and the
International Emergency Economic
Powers Act.

Fadjr Marine Industries, a.k.a.,
SADAF; Tadbir Sanaat Sharif
Technology Development Center (TSS);
Austral Aero-Marine Corp. Sdn Bhd;
Austral Aviation Corp.; Jimmy Tok; Mok
Chin Fan, a.k.a., Chong Chen Fah; Leigh
Michau; Q—-SPD (Q-Marine
International Ltd.); Gunther Migeotte;
Icarus Design AS; Icarus Marine (Pty)
Ltd.; Ralph Brucher; Scavenger
Manufacturing (Pty) Ltd.; Shawn Hugo
De Villiers; and Ad Hoc Marine Designs
Ltd., are being added for illegally
reexporting the Bradstone Challenger, a
vessel that was subject to the EAR, to
Iran for intended use by the Iranian



36518 Federal Register/Vol.

75, No. 123 /Monday, June 28, 2010/Rules and Regulations

Revolutionary Guard Corps (IRGC) Navy
and for providing technical assistance
on Iranian naval projects.

In addition, the Department of
Commerce has reason to believe that
Chinese electro-optics procurement firm
Toptics, Inc. has procured U.S. origin
uncooled thermal imaging cameras and
may have reexported these items to Iran.

This rule implements the decision of
the ERC to add twenty-four persons
under twenty-five entries to the Entity
List on the basis of Section 744.11 of the
EAR. For all of the twenty-four persons
under twenty-five entries added to the
Entity List, the ERC specifies a license
requirement for all items subject to the
EAR and establishes a license
application review policy of a
presumption of denial. A BIS license is
required for the export, reexport or
transfer (in-country) of any item subject
to the EAR to any of the persons listed
above and described below in further
detail, including any transaction in
which any of the listed persons will act
as purchaser, intermediate consignee,
ultimate consignee, or end-user of the
items. This listing of these persons also
prohibits the use of license exceptions
(see part 740 of the EAR) for exports,
reexports and transfers (in-country) of
items subject to the EAR involving such
persons.

Specifically, this rule adds the
following twenty-four persons under
twenty-five entries to the Entity List:

BELARUS

(1) Belmicrosystems Research and
Design Center, Office 313, 12
Korzhenevsky Street, 20108 Minsk,
Republic of Belarus;

(2) SOE Semiconductor Devices Factory,
Office 313, 12 Korzhenevsky Street,
20108 Minsk, Republic of Belarus;
and

(3) Vasili Kuntsevich, Office 313, 12
Korzhenevsky Street, 20108 Minsk,
Republic of Belarus.

CHINA

(1) Fang Yu, 16 Gaoxin 4th Road, Xian
High Tech Industrial Development
Zone, Xian, China;

(2) Toptics, Inc., Chuangye Building 7/
1F, 1197 Bin’An Road, Binjiang,
Hangzhou, Zhejiang 310052, China;
and

(3) Xi’an Xiangyu Aviation Technology
Group, a.k.a., Xi’an Xiangyu
Aviation Technology Company, 16
Gaoxin 4th Road, Xian High Tech
Industrial Development Zone, Xian,
China.

HONG KONG

(1) OnTime Electronics Technology
Company, Room 609-610 6/F Boss

Commercial Center, 28 Ferry Street,
Jordon, Kowloon, Hong Kong; and
(2) Tam Wai Tak, a.k.a., Thomsom Tam,
Room 609-610 6/F, Boss
Commercial Center, 28 Ferry Street,
Jordon, Kowloon, Hong Kong.

IRAN

(1) Fadjr Marine Industries, a.k.a.,
SADAF, 169 Malekloo Ave, Farjam
Ave, Tehran Pars, Tehran, Iran;

(2) Hamid Reza Simchi, P.O. Box
19575-354, Tehran, Iran; and

(3) Tadbir Sanaat Sharif Technology
Development Center (TSS), First
Floor, No. 25 Shahid Siadat
Boulevard, North Zanjan
Street,Yadegar Emam Highway,
Tehran, Iran.

MALAYSIA

(1) Austral Aero-Marine Corp. Sdn Bhd,
10A Jalan 2/137B, Resource
Industrial Centre Off Jalan Kelang
Lama 58000, Kuala Lumpur,
Malaysia;

(2) Austral Aviation Corp., 10A Jalan 2/
137B, Resource Industrial Centre
Off Jalan Kelang Lama 58000, Kuala
Lumpur, Malaysia;

(3) Jimmy Tok, 10A Jalan 2/137B,
Resource Industrial Centre Off Jalan
Kelang Lama 58000, Kuala Lumpur,
Malaysia; and

(4) Mok Chin Fan, a.k.a., Chong Chen
Fah, 10A Jalan 2/137B, Resource
Industrial Centre Off Jalan Kelang
Lama 58000, Kuala Lumpur,
Malaysia.

NEW ZEALAND

(1) Leigh Michau, P.O. Box 34-881,
Birkenhead, Auckland, New
Zealand; and

(2) Q-SPD (Q-Marine International
Ltd.), P.O. Box 34-881, Birkenhead,
Auckland, New Zealand.

NORWAY

(1) Gunther Migeotte, Titangata 1, N—
1630 Gamle, Fredrikstad, Norway;
and H. Evjes vei 8A, Gressvik,
Norway; and Holsneset 19, 6030
Langevag, Norway; and Titangata 1,
1630 Fredrikstad, Norway (See
alternate address under South
Africa); and

(2) Icarus Design AS, Titangata 1 N—
1630 Gamle, Fredrikstad, Norway.

SOUTH AFRICA

(1) Gunther Migeotte, 1 River Street,
Rosebank, Cape Town, 7700, South
Africa; and P.O. Box 36623, Menlo
Park, 0102, South Africa; and 16
Manu Rua, 262 Sprite Avenue,
Faerie Glen, 0081, South Africa (See
alternate address under Norway);

(2) Icarus Marine (Pty) Ltd., 1 River
Street, Rosebank, Cape Town, South
Africa;

(3) Ralph Brucher, P.O. Box 9523,
Centurion 0046, South Africa;

(4) Scavenger Manufacturing (Pty) Ltd.,
P.O. Box 288, Silverton, Pretoria
0127, South Africa; and

(5) Shawn Hugo De Villiers, 1 River
Street, Rosebank, Cape Town 7700,
South Africa; and 39 Myburgii
Street, Somerset West, Cape Town,
South Africa.

UNITED KINGDOM

(1) Ad Hoc Marine Designs Ltd., 38
Buckland Gardens, Ryde Isle of
Wight PO 33 3AG United Kingdom.

Removal From the Entity List

The ERC also made a determination to
remove one person, Asia Link, located
in Hong Kong, as a result of Asia Link’s
request for removal from the Entity List.
Based upon the review of the
information provided in the removal
request in accordance with Section
744.16 (Procedure for requesting
removal or modification of an Entity
List entity), and further review that was
conducted by the ERC’s member
agencies, the ERC determined that Asia
Link should be removed from the Entity
List.

The ERC decision to remove Asia
Link took into account Asia Link’s
cooperation with the U.S. Government,
as well as Asia Link’s assurances of
future compliance with the EAR. In
accordance with Section 744.16(c), the
Deputy Assistant Secretary for Export
Administration has sent written
notification to Asia Link informing this
entity of the ERC’s decision to remove
it from the Entity List. This final rule
implements the decision to remove this
one Hong Kong person from the Entity
List.

Specifically, this rule removes the
following person from the Entity List:

HONG KONG

(1) Asia Link, Flat 1022, 10/F, No. 1
Hung To Rd., Kwun Tong,
Kowloon, Hong Kong.

The removal of Asia Link from the
Entity List (from Hong Kong, as
described above) eliminates the existing
license requirement in Supplement No.
4 to part 744 for exports, reexports and
transfers (in-country) to this person.
However, the removal of Asia Link from
the Entity List does not relieve persons
of other obligations under part 744 of
the EAR or under other parts of the
EAR. Neither the removal of a person
from the Entity List nor the removal of
Entity List-based license requirements
relieves persons of their obligations
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under General Prohibition 5 in Section
736.2(b)(5) of the EAR, which provides
that, “you may not, without a license,
knowingly export or reexport any item
subject to the EAR to an end-user or
end-use that is prohibited by part 744 of
the EAR.” Nor do such removals relieve
persons of their obligation to apply for
export, reexport or in-country transfer
licenses required by other provisions of
the EAR. BIS strongly urges the use of
Supplement No. 3 to part 732 of the
EAR, “BIS’s ‘Know Your Customer’
Guidance and Red Flags,” when persons
are involved in transactions that are
subject to the EAR.

Savings Clause

Shipments of items removed from
eligibility for a License Exception or
export or reexport without a license
(NLR) as a result of this regulatory
action that were on dock for loading, on
lighter, laden aboard an exporting or
reexporting carrier, or en route aboard a
carrier to a port of export or reexport, on
June 28, 2010, pursuant to actual orders
for export or reexport to a foreign
destination, may proceed to that
destination under the previous
eligibility for a License Exception or
export or reexport without a license
(NLR) so long as they are exported or
reexported before July 13, 2010. Any
such items not actually exported or
reexported before midnight, on July 13,
2010, require a license in accordance
with this rule.

Although the Export Administration
Act expired on August 20, 2001, the
President, through Executive Order
13222 of August 17, 2001, 3 CFR, 2001
Comp., p. 783 (2002), as extended by the
Notice of August 13, 2009, 74 FR 41325
(August 14, 2009), has continued the
Export Administration Regulations in
effect under the International
Emergency Economic Powers Act.

Rulemaking Requirements

1. This rule has been determined to be
not significant for purposes of Executive
Order 12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to nor be subject to a penalty
for failure to comply with a collection
of information, subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501

et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number. This regulation
involves collections previously
approved by the OMB under control
numbers 0694—0088, “Multi-Purpose
Application,” which carries a burden
hour estimate of 58 minutes to prepare
and submit form BIS-748.
Miscellaneous and recordkeeping
activities account for 12 minutes per
submission. Total burden hours
associated with the Paperwork
Reduction Act and Office and
Management and Budget control
number 0694—0088 are expected to
increase slightly as a result of this rule.

3. This rule does not contain policies
with Federalism implications as that
term is defined in Executive Order
13132.

4. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, the opportunity for public
participation, and a delay in effective
date, are inapplicable because this
regulation involves a military or foreign
affairs function of the United States.
(See 5 U.S.C. 553(a)(1)). BIS implements
this rule to prevent items from being
exported, reexported or transferred (in
country) to the persons being added to
the Entity List. If this rule were delayed
to allow for notice and comment and a
delay in effective date, then entities
being added to the Entity List by this
action would continue to be able to
receive items without a license and to
conduct activities contrary to the
national security or foreign policy
interests of the United States. Further,
no other law requires that a notice of
proposed rulemaking and an
opportunity for public comment be
given for this rule. Because a notice of
proposed rulemaking and an
opportunity for public comment are not
required to be given for this rule by 5
U.S.C. 553, or by any other law, the
analytical requirements of the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq., are not applicable.

List of Subjects in 15 CFR Part 744

Exports, Reporting and recordkeeping
requirements, Terrorism.

m Accordingly, part 744 of the Export
Administration Regulations (15 CFR
parts 730-774) is amended as follows:

PART 744—[AMENDED]

m 1. The authority citation for 15 CFR
part 744 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 3201 et seq.;
42 U.S.C. 2139a; 22 U.S.C. 7201 et seq.; 22
U.S.C. 7210; E.O. 12058, 43 FR 20947, 3 CFR,
1978 Comp., p. 179; E.O. 12851, 58 FR 33181,
3 CFR, 1993 Comp., p. 608; E.O. 12938, 59
FR 59099, 3 CFR, 1994 Comp., p. 950; E.O.
12947, 60 FR 5079, 3 CFR, 1995 Comp., p.
356; E.O. 13026, 61 FR 58767, 3 CFR, 1996
Comp., p. 228; E.O. 13099, 63 FR 45167, 3
CFR, 1998 Comp., p. 208; E.O. 13222, 66 FR
44025, 3 CFR, 2001 Comp., p. 783; E.O.
13224, 66 FR 49079, 3 CFR, 2001 Comp., p.
786; Notice of August 13, 2009, 74 FR 41325
(August 14, 2009); Notice of November 6,
2009, 74 FR 58187 (November 10, 2009).

m 2. Supplement No. 4 to part 744 is
amended:

m (a) By adding, in alphabetical order,
the destination of Belarus under the
Country column and three Belarusian
entities;

m (b) By adding under China, People’s
Republic of, in alphabetical order, three
Chinese entities;

m (c) By removing under Hong Kong,
this one Hong Kong entity “Asia Link,
Flat 1022, 10/F, No. 1 Hung To Rd.,
Kwun Tong, Kowloon, Hong Kong”;

m (d) By adding under Hong Kong, in
alphabetical order, two Hong Kong
entities;

m (e) By adding under Iran, in
alphabetical order, three Iranian
entities;

m (f) By adding under Malaysia, in
alphabetical order, four Malaysian
entities;

m (g) By adding, in alphabetical order,
the destination of New Zealand under
the Country column and two New
Zealanders entities;

m (h) By adding, in alphabetical order,
the destination of Norway under the
Country column and two Norwegian
entities;

m (i) By adding, in alphabetical order,
the destination of South Africa under
the Country column and five South
African entities; and

m (j) By adding under United Kingdom,
in alphabetical order, one British entity.

The additions read as follows:

SUPPLEMENT NO. 4 TO PART 744—ENTITY LIST

Country

Entity

License requirement

Federal
Register
citation

License
review policy
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BELARUS .................. Belmicrosystems Research and Design Cen- For all items subject Presumption of denial 75 FR [INSERT FR

CHINA, PEOPLE’S
REPUBLIC OF

HONG KONG

*

IRAN

ter, Office 313, 12 Korzhenevsky Street,
20108 Minsk, Republic of Belarus.
SOE Semiconductor Devices Factory, Office

313, 12 Korzhenevsky Street, 20108
Minsk, Republic of Belarus.
Vasili Kuntsevich, Office 313, 12

Korzhenevsky Street, 20108 Minsk, Re-
public of Belarus.

* *

Fang Yu, 16 Gaoxin 4th Road, Xian High
Tech Industrial Development Zone, Xian,
China.

Toptics, Inc., Chuangye Building 7/1F, 1197

Bin/An  Road, Binjiang, Hangzhou,
Zhejiang 310052, China.

Xi'an Xiangyu Aviation Technology Group,
a.k.a., Xi’'an Xiangyu Aviation Technology
Company, 16 Gaoxin 4th Road, Xian High
Tech Industrial Development Zone, Xian,
China.

OnTime Electronics Technology Company,
Room 609-610 6/F Boss Commercial
Center, 28 Ferry Street, Jordon, Kowloon,
Hong Kong.

Tam Wai Tak, a.k.a., Thomsom Tam, Room
609-610 6/F, Boss Commercial Center, 28

Ferry Street, Jordon, Kowloon, Hong Kong.

* *

Fadjr Marine Industries, a.k.a., SADAF, 169
Malekloo Ave., Farjam Ave., Tehran Pars,
Tehran, Iran.

to the EAR. (See
744.11 of the EAR).
For all items subject
to the EAR. (See
74411 of the EAR).
For all items subject
to the EAR. (See
744.11 of the EAR).

*

For all items subject
to the EAR. (See
744.11 of the EAR).

*

For all items subject
to the EAR. (See
744.11 of the EAR).

*

For all items subject
to the EAR. (See
744.11 of the EAR).

For all items subject
to the EAR. (See
744.11 of the EAR).

For all items subject
to the EAR. (See
74411 of the EAR).

*

For all items subject
to the EAR. (See
§744.11 of the
EAR).

Presumption of denial

Presumption of denial

Presumption of denial

Presumption of denial

Presumption of denial

Presumption of denial

Presumption of denial

Presumption of denial

PAGE NUMBER]
6/28/10.

75 FR [INSERT FR
PAGE NUMBER ]
6/28/10.

75 FR [INSERT FR
PAGE NUMBER]
6/28/10.

*

75 FR [INSERT FR
PAGE NUMBER].
6/28/10.

*

75 FR [INSERT FR
PAGE NUMBER]
6/28/10.

*

75 FR [INSERT FR
PAGE NUMBER]
6/28/10.

75 FR [INSERT FR
PAGE NUMBER]
6/28/10.

75 FR [INSERT FR
PAGE NUMBER]
6/28/10.

*

75 FR [INSERT FR
PAGE NUMBER]
6/28/10.
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Hamid Reza Simchi, P.O. Box 19575-354, For all items subject Presumption of denial 75 FR [INSERT FR
Tehran, Iran. to the EAR. (See PAGE NUMBER]
§744.11 of the 6/28/10.
EAR).
Tadbir Sanaat Sharif Technology Develop- For all items subject Presumption of denial 75 FR [INSERT FR
ment Center (TSS), First Floor, No. 25 to the EAR. (See PAGE NUMBER]
Shahid Siadat Boulevard, North Zanjan §744.11 of the 6/28/10.
Street, Yadegar Emam Highway, Tehran, EAR).
Iran.
MALAYSIA
Austral Aero-Marine Corp. Sdn Bhd, 10A For all items subject Presumption of denial 75 FR [INSERT FR
Jalan 2/137B, Resource Industrial Centre to the EAR. (See PAGE NUMBER]
Off Jalan Kelang Lama 58000, Kuala §744.11 of the 6/28/10.
Lumpur, Malaysia. EAR).
Austral Aviation Corp., 10A Jalan 2/137B, For all items subject Presumption of denial 75 FR [INSERT FR
Resource Industrial Centre Off Jalan to the EAR. (See PAGE NUMBER]
Kelang Lama 58000, Kuala Lumpur, Ma- §744.11 of the 6/28/10.
laysia. EAR).
Jimmy Tok, 10A Jalan 2/137B, Resource In- For all items subject Presumption of denial 75 FR [INSERT FR
dustrial Centre Off Jalan Kelang Lama to the EAR. (See PAGE NUMBER]
58000, Kuala Lumpur, Malaysia. §744.11 of the 6/28/10.
EAR).
Mok Chin Fan, a.k.a., Chong Chen Fah, 10A For all items subject Presumption of denial 75 FR [INSERT FR
Jalan 2/137B, Resource Industrial Centre to the EAR. (See PAGE NUMBER]
Off Jalan Kelang Lama 58000, Kuala §744.11 of the 6/28/10.
Lumpur, Malaysia. EAR).
NEW ZEALAND ......... Leigh Michau, P.O. Box  34-881, For all items subject Presumption of denial 75 FR [INSERT FR
Birkenhead, Auckland, New Zealand. to the EAR. (See PAGE NUMBER]
§744.11 of the 6/28/10.
EAR).
Q-SPD (Q-Marine International Ltd.), P.O. For all items subject Presumption of denial 75 FR [INSERT FR
Box 34-881, Birkenhead, Auckland, New to the EAR. (See PAGE NUMBER]
Zealand. §744.11 of the 6/28/10.
EAR).
NORWAY ..o Gunther Migeotte, Titangata 1, N-1630 For all items subject Presumption of denial 75 FR [INSERT FR

Gamle, Fredrikstad, Norway; and H. Evjes
vei 8A, Gressvik, Norway; and Holsneset
19, 6030 Langevag, Norway; and
Titangata 1, 1630 Fredrikstad, Norway.

(See alternate address under South Africa).

Icarus Design AS, Titangata 1 N-1630

Gamle, Fredrikstad, Norway.

to the EAR. (See
§744.11 of the
EAR).

For all items subject
to the EAR. (See
§744.11 of the
EAR).

Presumption of denial

PAGE NUMBER]
6/28/10.

75 FR [INSERT FR
PAGE NUMBER]
6/28/10.
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SOUTH AFRICA

UNITED KINGDOM ...

Gunther Migeotte, 1 River Street, Rosebank,
Cape Town, 7700, South Africa; and P.O.
Box 36623, Menlo Park, 0102, South Afri-
ca; and 16 Manu Rua, 262 Sprite Avenue,
Faerie Glen, 0081, South Africa (See alter-
nate address under Norway).

Icarus Marine (Pty) Ltd., 1 River Street,
Rosebank, Cape Town, South Africa.

Ralph Brucher, P.O. Box 9523, Centurion
0046, South Africa.

Scavenger Manufacturing (Pty) Ltd., P.O.
Box 288, Silverton, Pretoria 0127, South
Africa.

Shawn Hugo De Villiers, 1 River Street,
Rosebank, Cape Town 7700, South Africa;
and 39 Myburgii Street, Somerset West,
Cape Town, South Africa.

* *

Ad Hoc Marine Designs Ltd., 38 Buckland
Gardens, Ryde, Isle of Wight PO 33 3AG,

For all items subject
to the EAR. (See
§744.11 of the
EAR).

For all items subject
to the EAR. (See
§744.11 of the
EAR).

For all items subject
to the EAR. (See
§744.11 of the
EAR).

For all items subject
to the EAR. (See
§744.11 of the
EAR).

For all items subject
to the EAR. (See
§744.11 of the
EAR).

For all items subject
to the EAR. (See

United Kingdom.

§744.11 of the
EAR).

Presumption of denial 75 FR [INSERT FR
PAGE NUMBER]

6/28/10.

Presumption of denial 75 FR [INSERT FR
PAGE NUMBER]
6/28/10.

Presumption of denial 75 FR [INSERT FR
PAGE NUMBER]
6/28/10.

Presumption of denial 75 FR [INSERT FR
PAGE NUMBER]
6/28/10.

Presumption of denial 75 FR [INSERT FR
PAGE NUMBER]
6/28/10.

Presumption of denial 75 FR [INSERT FR
PAGE NUMBER]

6/28/10.

Dated: June 21, 2010.
Kevin J. Wolf,

Assistant Secretary for Export
Administration.

[FR Doc. 2010-15447 Filed 6-25—10; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF STATE

22 CFR Parts 22 and 51

[Public Notice: 7068]

RIN 1400-AC58

Schedule of Fees for Consular

Services, Department of State and
Overseas Embassies and Consulates

AGENCY: Bureau of Consular Affairs,
State.

ACTION: Interim final rule.

SUMMARY: Further to the Department’s
proposed rule to amend the Schedule of
Fees for Consular Services (Schedule of
Fees), the Department of State is
adjusting a number of fees in light of an
independent cost of service study’s
findings that the U.S. Government is not
fully covering its costs for providing

these services under the current fee
structure. The primary objective of the
adjustments to the Schedule of Fees is
to ensure that fees for consular services
reflect costs to the United States of
providing the services to the extent
possible. Seventeen hundred and
ninety-seven comments were received
during the period for public comment.
This rule addresses comments received
thus far, and reopens the comment
period on these fees for an additional 60
days.

DATES: Effective date: This interim final
rule becomes effective July 13, 2010.
Comment date: Written comments must
be received on or before August 27,
2010.

ADDRESSES: Submit comments to Office
of the Executive Director, Bureau of
Consular Affairs, Department of State,
Suite H1004, 2401 E Street, NW.,
Washington, DC 20520.

FOR FURTHER INFORMATION CONTACT:
Adriel Bush, Office of the Comptroller,
Bureau of Consular Affairs, Department
of State; phone: 202-663-2596, telefax:
202-663-2499; e-mail: fees@state.gov.
SUPPLEMENTARY INFORMATION:

Background

The Department published a proposed
rule in the Federal Register, 75 FR 6321,
on February 9, 2010 (Public Notice
6887), proposing to amend sections of
22 CFR 22. Specifically, the rule
proposed changes to the Schedule of
Fees for Consular Services and provided
30 days for comments from the public.
In response to requests by the public for
more information and a further
opportunity to submit comments, the
Department subsequently published a
supplementary notice in the Federal
Register, 75 FR 14111, on March 24,
2010 (Public Notice 6928). The
supplementary notice provided a more
detailed explanation of the Cost of
Service Study (CoSS), the activity-based
costing model that the Department used
to determine the proposed fees for
consular services, and reopened the
comment period for an additional 15
days. During this and the previous 30-
day comment period, 1,797 comments
were received, either by email or
through the submission process at
http://www.regulations.gov. The current
notice reflects responses by the
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Department to the comments received in
the 45 days during which the comment
period for this proposed rule was open.

Nonimmigrant visa fees, including
fees for Machine-Readable Visas (MRVs)
and Border Crossing Cards (BCCs), have
been modified pursuant to a separate
rule published May 20, 2010 at 75 FR
28188. These modified fees are reflected
in Item 21 of the Schedule of Fees below
alongside the modified fees addressed
in the present notice.

What Is the authority for this action?

As explained when the revised
Schedule of Fees was published as a
proposed rule, the Department of State
derives the statutory authority to set the
amount of fees for the consular services
it provides, and to charge those fees,
from the general user charges statute, 31
U.S.C. 9701. See, e.g., 31 U.S.C.
9701(b)(2)(A) (“The head of each agency
* * * may prescribe regulations
establishing the charge for a service or
thing of value provided by the agency
* * *based on * * * the costs to the
Government; * * * the value of the
service or thing to the recipient; * * *
public policy or interest served; and
* * * gther relevant facts.”). As
implemented through Executive Order
10718 of June 27, 1957 (22 FR 4632), 22
U.S.C. 4219 further authorizes the
Department to establish fees to be
charged for official services provided by
U.S. embassies and consulates. When a
service provided by the Department
“provides special benefits to an
identifiable recipient beyond those that
accrue to the general public,” guidance
issued by the Office of Management and
Budget (OMB) requires as follows: “user
charges will be sufficient to recover the
full cost to the Federal Government
* * * of providing the service * * *
good * * *.” OMB Circular A-25,
6(a)(1), (a)(2)(a).

Other authorities allow or require the
Department to charge fees for consular
services, but do not determine the
amount of such fees, as the amount is
statutorily determined, such as the $13
fee, discussed below, for machine-
readable Border Crossing Cards (BCCs)
for certain Mexican citizen minors.
Omnibus Consolidated and Emergency
Supplemental Appropriations Act of
1999, Public Law 105-277, 112 Stat.
2681-50, Div. A, Title IV, §410(a)
(reproduced at 8 U.S.C. 1351 note).

A number of other statutes address
specific fees relating to passport
processing, immigrant and
nonimmigrant visa processing, and
overseas citizens services. For example,
22 U.S.C. 214 requires the Department
to charge passport application and
execution fees. Another law authorizes

or

the Department to establish a fee for the
processing of applications for “diversity
visas,” to recover the costs of the “visa
lottery” program conducted under
Immigration and Nationality Act (INA)
sections 203 and 222, 8 U.S.C. 1153,
1201. See Omnibus Consolidated
Appropriations Act, 1997, Public Law
104-208, 110 Stat. 3009, Div. C, Title VI,
§636 (reproduced at 8 U.S.C. 1153
note). Only those applicants who
register in the lottery and are selected
may apply for a visa, and those who
choose to apply must pay the fee; the fee
incorporates the costs to the Department
of administering the lottery program. Id.
Another statute authorizes the
Department to collect and retain
surcharges on passports and immigrant
visas to help pay for efforts to enhance
border security. See 8 U.S.C. 1714.
While these fees were originally frozen
statutorily at $12 and $45 respectively,
subsequent legislation authorized the
Department to amend these amounts
administratively, provided the resulting
surcharge is “reasonably related to the
costs of providing services in
connection with the activity or item for
which the surcharges are charged.”
Department of State Authorities Act of
2006, Public Law 109—-472, 120 Stat.
3554, §6(b)(1) (reproduced at 8 U.S.C.
1714 note). Furthermore, several
statutes deal with fees for nonimmigrant
visas, including the issuance fee statute,
8 U.S.C. 1351 (establishing reciprocity
as the basis for the nonimmigrant visa
issuance fee), and the MRV and BCC
fees modified in the rule published at 75
FR 28188 on May 20, 2010.

Certain persons are exempted by law
or regulation from paying specific fees
or are expressly made subject to a
special fee regime by law. These are
noted in the Schedule of Fees below.
They include, for instance, several
exemptions from the nonimmigrant visa
application fee for certain individuals
who engage in charitable activities or
who qualify for diplomatic visas. See 8
U.S.C. 1351; 22 CFR 41.107(c). Certain
Iraqi and Afghan nationals are similarly
exempt from paying an immigrant visa
application fee. See National Defense
Authorization Act for Fiscal Year 2008,
Public Law 110-181, 122 Stat. 3, Div. A,
Title XII, § 1244(d) (reproduced at 11
U.S.C. 1157 note); Omnibus
Appropriations Act, 2009, Pub. L. 111-
8, 123 Stat. 524, Div. F, Title VI,
§602(b)(4) (reproduced at 8 U.S.C. 1101
note). As another example, qualifying
Mexican citizen minors pay a special
BCC fee well below what it costs the
Department to process such cards.
Omnibus Consolidated and Emergency
Supplemental Appropriations Act of

1999, Public Law 105277, Div. A, Title
1V, §410(a), reproduced at 8 U.S.C. 1351
note.

While for most consular services, the
funds collected from fees must be
deposited into the Treasury, various
statutes permit the Department to retain
the fees it collects for certain services.
See, e.g., 31 U.S.C. 3302(b); 2 GAO
Principles of Appropriations Law, 6—
199 (3d ed.) (“fees * * * paid * * *to
the government * * * must be
deposited in the Treasury as
miscellaneous receipts, absent statutory
authority to the contrary”). Among these
statutes are the following: (1) The MRV
and BCC fees, Omnibus Consolidated
and Emergency Supplemental
Appropriations Act of 1999, Public Law
103-236, Title I, § 140(a)(2), 112 Stat.
2681-50 (reproduced at 8 U.S.C. 1351
note); (2) the passport expedite fee,
Department of Commerce, Justice, and
State, the Judiciary, and Related
Agencies Appropriations Act, 1995,
Pub. L. 103-317, 108 Stat. 1724, Title V
(reproduced at 22 U.S.C. 214 note); (3)
the passport and immigrant visa
security surcharges, 8 U.S.C. 1714; (4)
the Western Hemisphere Travel
Initiative (WHTTI) surcharge, which is
embedded in the passport book and
passport card application fees, 22 U.S.C.
214(b)(1), 22 CFR 51.51(d) (WHTI
surcharge “will be recovered * * * from
within the passport fee reflected in the
Schedule of Fees for Consular
Services”); (5) the diversity visa lottery
fee, Omnibus Consolidated
Appropriations Act, 1997, Public Law
104-208, Div. C, Title VI, §636
(reproduced at 8 U.S.C. 1153 note); (6)
the fee for an affidavit of support,
Consolidated Appropriations Act, 2000,
Public Law 106-113, 113 Stat. 1501,
Div. A, Title II, § 232(a) (reproduced at
8 U.S.C. 1183a note); and (7) the fee to
process requests from participants in the
Department’s Exchange Visitor Program
for a waiver of the two-year home-
residence requirement, 22 U.S.C. 1475e.
The Department also has available to it
a portion of certain fraud prevention
and detection fees charged to petitioners
of H- and L-category visas. 8 U.S.C.
1184(c)(12)(A), (13)(A), 1356(v)(2)(A).

Why is the department adjusting fees at
this time?

With certain exceptions—such as the
reciprocal nonimmigrant visa issuance
fee and the reduced Mexican citizen
minor BCC fee described above, as well
as a congressionally mandated $1
surcharge on all nonimmigrant visas,
see William Wilberforce Trafficking
Victims Protection Reauthorization Act
of 2008, Pub. L. 110-457, 122 Stat. 5044,
Title II, § 239 (reproduced at 8 U.S.C.
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1351 note)—the Department of State
generally sets consular fees at an
amount calculated to achieve recovery
of the costs to the U.S. Government of
providing the consular service, in a
manner consistent with general user
charges principles, regardless of the
specific statutory authority under which
the fees are authorized. See 31 U.S.C.
9701(b)(2)(A). As set forth in OMB
Circular A-25, “[w]hen a service * * *
provides special benefits to an
identifiable recipient beyond those that
accrue to the general public, a charge
will be imposed * * * to recover the
full cost to the Federal Government for
providing the special benefit * * *.”
See OMB Circular No. A-25,
6(a)(2)(a). The OMB guidance covers all
Federal Executive Branch activities that
convey special benefits to recipients
beyond those that accrue to the general
public. See id., §§ 4(a), 6(a)(1).

While fees are thus set in accordance
with full cost recovery, there are limited
circumstances, such as the passport
book and card application fees for
minors, in which costs are allocated to
related fees or the Department charges a
fee that is lower than the cost of
providing the service. This may be done
in order to account for statutory
requirements or the potential impact on
the public of setting those fees at a
higher level. See 31 U.S.C. 9701(b)(2)
(user charges based on costs to the
Government, the value of the service to
the recipient, the public policy or
interest served, and other relevant facts).

The Department reviews consular fees
periodically to determine each fee’s
appropriateness in light of OMB
guidance. The Department has made the
changes set forth in this proposed
Schedule of Fees accordingly. In line
with this guidance, the Department
contracted for an independent CoSS,
which conducted its work from August
2007 through June 2009. The CoSS used
an activity-based costing model to
determine the current direct and
indirect costs to the U.S. Government
associated with each consular good and
service the Department provides. The
contractor, QED Group, LLC, its
subcontractor Booz Allen Hamilton,
Inc., and Department staff surveyed and
visited domestic and overseas consular
sites handling a representative sample
of all consular services worldwide. The
study identified the cost of the various
discrete consular goods and services,
both direct and indirect, and the study’s
results formed the basis of the changes
herein proposed to the Schedule of
Fees. Activity-based costing in general
and the methodology employed by the
CoSS to arrive at the various costs of the
consular services provided by the

Department are discussed in detail in
the supplementary notice of proposed
rulemaking, at 75 FR 14111.

In situations where services are
provided with enough frequency to
develop a reliable estimate of the
average time involved, the Schedule of
Fees generally sets a flat service fee. In
situations that require services to be
performed away from the office or
during after-duty hours, the Department
calculates the fee based on a consular
“hourly rate”; this rate, which appears at
Item 75 on the Schedule of Fees below,
represents the cost per hour or part
thereof per consular employee. Whether
by flat fee or fee determined by hourly
rate, the fees the Department charges are
designed to recover—at most—the full
costs the Department expects the U.S.
Government to incur over the period the
Schedule of Fees will be in effect. The
Department based all fees in the
Schedule of Fees on projected Fiscal
Year 2010 workloads.

As aresult of the CoSS’s findings and
the Department’s analysis of these
findings, the Department hereby
implements, in the form of an interim
final rule allowing 60 additional days
for public comment, adjustments to the
Schedule of Fees with respect to a
number of consular services, as
discussed below. The fees for other
consular services remain unchanged. As
noted above, adjustments to
nonimmigrant visa fees, including those
for BCCs, have been promulgated under
a separate rule published May 20, 2010,
see 75 FR 28188, and these adjustments
are reflected in the revised Schedule of
Fees below.

The last broad set of amendments to
the Schedule of Fees occurred in 2005,
though the Department has made
piecemeal amendments to it since that
time. Some fees, including Items 31(a)
and (b) and 35(d), are set by the
Department of Homeland Security
(DHS). These DHS fees were most
recently updated by that agency on July
30, 2007, and are potentially subject to
change in the near future. See 75 FR
33447 (June 11, 2010) (proposed rule on
DHS fees). The Department of State lists
these DHS fees in the Department of
State Schedule of Fees for cashiering
purposes only; a complete list of fees
collected from applicants by
Department of State cashiers are posted
in every embassy and consulate so that
when customers pay fees to these
cashiers they can compare the amount
requested to the posted schedule. The
Department of State has no authority to
set DHS fees, and any time DHS changes
its fees, the Department of State updates
those items. DHS lists these fees at 22
CFR 103.7(b)(1). As of June 18, 2010,

these fees and their amounts were as
follows:

¢ Filing immigrant visa petition:
Petition to classify status of alien
relative for issuance of immigrant visa
(Item 31(a) on the Department of State
Schedule of Fees; DHS Form I-130):
$355.

¢ Filing immigrant visa petition:
Petition to classify orphan as an
immediate relative (Item 31(b) on the
Department of State Schedule of Fees;
DHS Form I-600): $670.

e Special visa services: Waiver of
immigrant visa ineligibility (Item 35(d)
on the Department of State Schedule of
Fees; DHS Form 1-601): $545.

All CoSS estimates discussed below
are based on projected workload for
Fiscal Year 2010, and fees have been
rounded to make them easier to collect,
especially when converting from foreign
currencies, which are most often used
when paying for fees at posts abroad.
This proposed rule also makes a
conforming amendment to 22 CFR
51.51(d), which establishes the
surcharge on the filing of each passport
application in order to cover the costs
of meeting the increased demand for
passports as a result of actions taken to
comply with section 7209(b) of the
Intelligence Reform and Terrorism
Prevention Act of 2004, Public Law
108—458, 118 Stat. 3638 (reproduced at
8 U.S.C. 1185 note).

Passport Book Application Services

The Department is increasing the
application fee for a passport book for
an adult (age 16 and older) from $55 to
$70. The application fee for a passport
book for a minor (under age 16) will
remain at $40. The CoSS calculated the
cost of processing first-time passport
applications for both adults and minors
as $105.80, based on a projected FY
2010 workload of 11.9 million. This cost
includes border security costs covered
by the passport book security surcharge,
discussed immediately below. Because a
minor passport book has a validity of
just five years, in contrast with the ten-
year validity period of an adult passport
book, the Department has decided to
leave the minor passport book
application fee at $40, and to allocate
the remainder of the cost of processing
minor passport book applications to the
adult passport application fee.

As described in 22 CFR 51.51(d), this
fee incorporates the costs of meeting the
increased demand for passports as a
result of actions taken to comply with
section 7209(b) of the Intelligence
Reform and Terrorism Prevention Act of
2004, Public Law 108-458 (reproduced
at 8 U.S.C. 1185 note). This portion of
the application fee, which is embedded
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within the fee and not charged
separately or separately itemized in the
Schedule of Fees, see 22 CFR 51.51(d)
(noting absence of separate itemization),
has increased from $20 to $22 per
application based on increased costs
related to new passport agencies serving
border communities.

Passport Book Security Surcharge

The Department is increasing the
passport book security surcharge from
$20 to $40 in order to cover the costs of
increased border security which
includes, but is not limited to, enhanced
biometric features in the document
itself. The passport book security
surcharge is the same for adult passport
books and for minor passport books.

Additional Passport Visa Pages

In the past, the Department provided
extra pages in a customer’s passport, to
which foreign countries’ visas may then
be affixed, at no charge. The CoSS found
that the cost of the pages themselves, of
having the pages placed in the book in
a secure manner by trained personnel,
and of completing the required security
checks results in a cost to the U.S.
Government of $82.48, based on a
projected FY 2010 workload of 218,000
applicants. Therefore, the Department
will charge $82 for this service. The
costs associated with adding additional
visa pages to a passport book are
described in greater detail in the
supplementary notice, 75 FR 14111,
14113 (Mar. 24, 2010). Another
alternative to additional visa pages is to
request, at the time of applying for a
passport, the larger 52-page passport
book offered by the Department for
travelers who anticipate that they will
need more than 28 visa pages. Any
passport applicant may request a larger
book at the time of application for no
additional fee. The Department will
make information about this option
more widely available to customers both
domestically and overseas, to ensure
that applicants are able to take
advantage of it.

Passport Card Application Services

The CoSS calculated that the cost of
processing first-time applications for
adult and minor passport cards is
$77.59, based on an FY 2010 workload
projection of 1.56 million cards, and
that adjudication costs associated with a
passport card are the same as those
associated with a passport book.
Nevertheless, the card is intended to be
a substantially less expensive document
than the passport book, for the
convenience of citizens who live close
to land borders and cross back and forth
frequently. Therefore, the Department

has decided only to raise the adult
passport card application fee from $20
to $30, and the minor passport card
application fee from $10 to $15. See 31
U.S.C. §9701(b)(2) (user charge based
on cost, value to the recipient, public
policy or interest served, and other
relevant facts).

As described in 22 CFR 51.51(d), this
application fee incorporates the costs of
meeting the increased demand for
passports as a result of actions taken to
comply with section 7209(b) of the
Intelligence Reform and Terrorism
Prevention Act of 2004, Public Law
108-458 (reproduced at 8 U.S.C. 1185
note). This portion of the fee, which is
embedded within the fee and not
charged separately or separately
itemized in the Schedule of Fees, see 22
CFR 51.51(d) (noting absence of separate
itemization), has increased from $20 to
$22 for the adult passport card and from
$10 to $15 for the minor passport card,
and is based on increased costs related
to new passport agencies serving border
communities.

File Search and Verification of U.S.
Citizenship

When an applicant for a passport
book or passport card does not present
evidence of citizenship, the Department
must verify his or her U.S. citizenship.
The Department is raising the fee for
this service from $60 to $150 based on
the cost of providing the service, and
notes that applicants can avoid paying
this fee by providing adequate
citizenship documentation when
applying for a passport rather than to
request costly, time-intensive research.

Application for Consular Report of Birth
Abroad of a Citizen of the United States

The CoSS found that the cost of
accepting and processing an application
for a Consular Report of Birth Abroad of
a Citizen of the United States is $197.28
based on an FY 2010 workload
projection of 80,000 applications. Based
on that analysis, the Department is
raising the fee from $65 to $100, still
significantly less than cost, based on its
view that too high a fee might deter U.S.
citizen parents from properly
documenting the citizenship of their
children at birth, a development the
Department feels would be detrimental
to national interests. See 31 U.S.C.

9701(b)(2).

Documentation for Renunciation of
Citizenship

The CoSS demonstrated that
documenting a U.S. citizen’s
renunciation of citizenship is extremely
costly, requiring American consular
officers overseas to spend substantial

amounts of time to accept, process, and
adjudicate cases. A new fee of $450 will
be established to help defray a portion
of the total cost to the U.S. Government
of documenting the renunciation of
citizenship. While the Department
decided to set the fee at $450, this fee
represents less than 25 percent of the
cost to the U.S. Government. The
Department has determined that it must
recoup at least a portion of its costs of
providing this very costly service but set
the fee lower than the cost of service in
order to lessen the impact on those who
need this service and not discourage the
utilization of the service, a development
the Department feels would be
detrimental to national interests. See 31
U.S.C. 9701(b)(2).

Death and Estate Services

The CoSS found that the average cost
of assisting U.S. citizens in making
arrangements for a deceased non-U.S.
citizen family member abroad is $388.19
per case based on an FY 2010 workload
projection of 50,000 cases. The
Department had previously charged a
fee of $265 per hour, the then-applicable
fee for consular time (discussed below),
plus expenses. The Department has
decided to set the new fee for death and
estate services at significantly lower
than costs—$200 plus expenses, per
case—in order to assist bereaved
families.

Immigrant Visa Application Processing
Fee

In the past, the Department has
charged a single application processing
fee for processing an immigrant visa,
regardless of category: $355. The
Department has concluded, however,
that it will be more equitable to set the
fee for each immigrant visa category at
a level commensurate with the average
cost of producing that particular
product. The CoSS found, however, that
applications for certain immigrant visa
categories cost more to process than
others. Accordingly, the Department has
created in the current Schedule of Fees
a four-tiered immigrant visa application
processing fee structure based on CoSS
estimates for each discrete category of
immigrant visa. The application fee for
a family-based (immediate relative and
preference) visa (processed on the basis
of an I-130, I-600 or I-800 petition) will
be $330. The application fee for an
employment-based visa (processed on
the basis of an I-140 petition) will be
$720. Other immigrant visa applications
(including for diversity visa applicants,
I-360 self-petitioners, special immigrant
visa applicants, and all others) will have
a fee of $305. As noted above, certain
qualifying Iraqi and Afghan special
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immigrant visa applicants are statutorily
exempt from paying a processing fee.
National Defense Authorization Act for
Fiscal Year 2008, Public Law 110-181,
Div. A, Title XII, § 1244(d) (reproduced
at 11 U.S.C. 1157 note); Omnibus
Appropriations Act, 2009, Public Law
111-8, Div. F, Title VI, § 602(b)(4)
(reproduced at 8 U.S.C. 1101 note).

Immigrant Visa Security Surcharge

The Department is increasing the
immigrant visa security surcharge,
which all applicants except those
statutorily exempted must pay, from $45
to $74 to cover increased security costs
as determined by the CoSS, including
the costs of the enhanced security
screening requirements associated with
fingerprint collection which had
previously been included in the
immigrant visa application processing
fee.

Diversity Visa Lottery Fee for Inmigrant
Visa Application

The Department is raising the fee paid
by winners of the Diversity Visa lottery
who apply for immigrant visas from
$375 to $440 based on CoSS estimates
for an FY 2010 workload projection of
81,000 applications. The Department
has authority to collect the surcharge
only from persons who are selected
through the lottery process and
therefore qualify to apply for a Diversity
Visa, and to set it at a level sufficient to
cover the entire cost of running the
lottery. Omnibus Consolidated
Appropriations Act, 1997, Public Law
104-208, Div. C, Title VI, § 636
(reproduced at 8 U.S.C. 1153 note).

Affidavit of Support Review

The Department charges the affidavit
of support review fee for all affidavits of
support reviewed at the National Visa
Center in connection with an
application for an immigrant visa. The
purpose of the review is to ensure that
each affidavit is properly completed
before the National Visa Center forwards
it to a consular post for adjudication.
The Department is increasing the fee
from $70 to $88 to reflect the increase
in the cost of providing this service to
immigrant visa applicants, as
determined by the CoSS.

Determining Returning Resident Status

The CoSS found that determining the
status of persons who claim to be lawful
permanent residents of the United
States, but do not have documentation
to prove this fact, has become less costly
than before due to advances in
automation making it easier to verify
U.S. immigration status. As such, the

Department will lower the fee from $400
to $380.

Providing Documentary Services

The CoSS found the cost to the U.S.
Government of providing documentary
services overseas is $76.36 per service
based on a projected FY 2010 workload
of 380,000 services. These are primarily
notarial services, certification of true
copies, provision of documents, and
authentications. However, the
Department is raising these fees only
from $30 to $50, lower than cost, in
order to minimize the impact on the
public. See 31 U.S.C. 9701(b)(2).

Processing Letters Rogatory and Foreign
Sovereign Immunities Act Judicial
Assistance Cases

The CoSS found that the cost to the
U.S. Government of processing letters
rogatory and Foreign Sovereign
Immunities Act judicial assistance cases
is $2,274.59 based on a projected FY
2010 workload of 1,400 services. The
Department will accordingly raise the
fee for these services to $2,275. The
costs associated with processing letters
rogatory and Foreign Sovereign
Immunities Act judicial assistance cases
are described in greater detail in the
supplementary notice, 75 FR 14111,
14113 (Mar. 24, 2010).

Taking Depositions or Executing
Commissions To Take Testimony

Several services fall under this
heading, and fees for three of the
services will be raised as a result of the
CoSS’s conclusions on the costs to the
U.S. Government. The new fees appear
in the Schedule of Fees below.

Consular Time Charges

The Department previously charged a
consular time fee of $265 per hour, per
employee. The CoSS estimated that
consular time charges for services
performed away from the office or
outside business hours now only costs
$231 per hour, per employee. Therefore,
the Department will lower this fee to
$231 per hour.

Analysis of Comments

As noted, the proposed rule was
published for comment on February 9,
2010. During the comment period,
which initially closed March 11, 2010,
and was subsequently extended for an
additional 15-day period ending April 8,
2010, the Department received 1,797
comments.

The majority of the comments
received (1,271) expressed concern
about the increase in the passport book
fees. Two hundred and twenty-eight
commenters cited the current economic

climate as a reason to not increase fees
or requested that the Department wait
until the economy improves. The
American Automobile Association
(AAA) commented regarding the
possibility of citizens being deterred
from purchasing a passport or
processing a renewal and how this
would affect the travel business. AAA
recognized the need of the Department
to cover its costs, but suggested the
changes be delayed until the nation
shows further signs of economic
recovery. The American Association of
Travel Agents (AATA) described the
increase in fees as being at “cross-
purposes” with efforts to stimulate
business and adding costs to AATA’s
business. Furthering its point, AATA
argued that contrary to popular belief,
international travel generates revenue
for American businesses. Rather than
arguing for no fee increases whatsoever,
AATA requests that the increases not be
as great as proposed, in order to
encourage travel during an economic
recession. Finally, United Air Lines,
Inc., and the U.S. Travel Association
submitted a joint comment underscoring
that the change to the passport fee may
deter international travel by U.S.
citizens and will represent as a
substantial increase in costs to their
businesses as United Air Lines pays for
the U.S. passports of its crew members.
While the Department of State is
aware of the financial impact this fee
increase may have on individuals and
businesses, its passport processing
operations must be self-sustaining to the
extent possible, and it has accordingly
set these fees at a level that will allow
cost recovery—and not more. The
Department also maintains that the
increase in passport fees is not
significant in comparison with the
overall costs of international travel.
One comment, submitted jointly by
the Identity Project, the Consumer
Travel Alliance, the Center for Financial
Privacy and Human Rights, and John
Gilmore (collectively, “Identity
Project”), suggested that the Department
“should stop including RFID chips in
passports and passport cards, instead of
increasing the fees to cover the costs of
RFID chips.” Identity Project suggested
that it would be “more secure for
passport holders” and called the chips
“a surveillance and control feature, not
a security feature.” While such
comments are not directly relevant to
the fees proposed in this rule, the
Department would offer that the
purpose of such chips is to provide
instant confirmation of, or a link to,
electronic records that confirm the
document has not been altered and is in
fact a genuine U.S. passport document;
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their purpose is not to permit the
“surveillance” of passport holders. The
comment also insisted that passport
requirements, such as the Western
Hemisphere Travel Initiative—
particularly the requirement of a
passport book or card to enter and leave
the United States—violate the First
Amendment rights of U.S. citizens,
including the right to assemble and the
right to petition for redress of
grievances. The comment suggests that
the Department should consider
“rescinding or amending the WHTI
regulations.” Yet the change in passport
fees covered by this rule does not have
an impact in this arena. The Identity
Project fails to recognize that WHTI was
mandated by Congress, and its
requirements—including the
requirement of a passport book or card
to enter or leave the United States—
cannot be undone by the Department.
The Identity Project concluded that “the
Department should eliminate RFID
chips from passport books and cards,
and eliminate the requirement for U.S.
citizens to have or display a passport or
other government-issued credential as a
prerequisite to the exercise of their
Constitutional and international treaty
rights to depart from, and return to, U.S.
territory, by any means and to or from
any other country or territory, or to or
from international waters or airspace.”
Those aims are quite clearly outside the
scope of this rule, which merely
modifies the fees charged to applicants
for passport books and cards.

Two commenters, including the
Identity Project, questioned how the
Department decided to deviate from
CoSS findings to keep the passport card
fee artificially low, below cost.

One of those comments urged the
Department to identify and apply a
consistent standard to govern deviations
from full-cost principles. The
Department does apply such a standard.
Where the Department believes that the
provision of a given overseas citizens
service is important, yet setting the fee
above a certain amount will deter U.S.
citizens overseas from taking advantage
of it, the Department may make a policy
decision to offer the service at a reduced
fee or at no fee. The Department bases
its estimate of the level at which U.S.
citizens will be deterred from taking
advantage of the service by undertaking
extensive consultations with
experienced consular officers and senior
Department managers. Included among
these services are the Consular Report of
Birth Abroad (as explained elsewhere in
this rule), documenting renunciation of
citizenship, and death and estate
services. Also included are several no-
fee emergency services provided to U.S.

citizens in peril abroad or otherwise in
an emergency situation. The Department
may also make a decision to set a given
fee below cost where the cost to the
Department of providing the service is
considerably higher than comparable
services in the United States, because
the overhead and support costs of
operating overseas are much greater
than if the services were performed in
the United States, such as notarial
services. See 31 U.S.C. 9701(b)(2) (user
charge based on cost, value to the
recipient, public policy or interest
served, and other relevant facts).

Those commenters who argued that
the Department sets the passport card
fee at an arbitrarily low level have, in
the Department’s view, misconceived
the purpose of the passport card, as
articulated by Congress. Members of
Congress have indicated that the price
of a passport card should remain low
compared to that of a passport book, in
order not to discourage American
citizens who live near the nation’s land
borders from crossing on a regular basis
for a number of reasons, including
commerce, tourism and visiting family.
In accordance with this preference, the
Department has determined that the cost
of a passport card should remain at the
level established in this interim final
rule, even though the adjudication and
production process for passport cards is
roughly the same as for passport books,
and thus the U.S. Government’s costs
are roughly the same. Another reason
the price of a passport card is lower
than that of a passport book is that the
card omits the costs of no-fee overseas
citizens services, since travelers using
the card are likely to be on relatively
brief cross-border trips such that most
emergencies would be handled by
travelers relying on family members and
services in the United States; such costs
are, however, included in the fee for the
passport book. Twelve comments
addressed the increased cost of the
passport cards directly, but without
articulating a specific concern other
than the price increase.

One hundred sixteen comments
addressed the fact that individuals
could be deterred from purchasing a
passport book with the intention of
using it to cross the Canadian or
Mexican borders for travel and/or
business, due to the higher price of the
book compared to the card. In separate
letters to Secretary of State Hilary
Rodham Clinton, Congressman Brian
Higgins and Congressman Christopher
Lee of New York expressed concern that
the increase in the price of passport
books would make them less affordable
for the average American citizen, and
would discourage citizens from

conducting cross-border commerce. As
noted above, the Department does not
believe that individuals will be deterred
by the increased price of a passport from
engaging in cross-border travel.
Moreover, for those who desire a less
expensive product, the passport card is
available for cross-border land travel. As
explained, the Department has made the
price of a passport card lower than the
cost associated with producing and
adjudicating such cards largely to
ameliorate the impact of the Western
Hemisphere Travel Initiative’s passport
requirement on those living near our
borders with Canada and Mexico who
cross frequently for a number of reasons
including commerce and visiting family.
By keeping the card fee low, cross-
border business and travel is still a
possibility without the need to purchase
the passport book at a higher price.

A handful of authors suggested means
for encouraging the purchase of
passports by introducing certain
programs such as non-profit business
discounts, family discounts for multiple
purchasing, and special senior citizen or
student rates. As noted at several points
above, the Department sets its consular
fees with the objective of full cost
recovery, though in some
circumstances—such as with some
overseas citizen services whose costs are
allocated to fees for passport books—the
Department has made a decision to set
the fees lower than the full cost of
providing that particular service. In
future fee-setting exercises, the
Department will consider this proposal
for additional services for which the fee
for a particular service is below the cost
of providing that service. A comment
from the National Association of
Passport and Visa Services (NAPV)
requested that the Department allow
issuance of two passport books to a
single individual for frequent travelers:
a regular ten-year-validity book, and
another book with a two-year period of
validity. The second passport would
allow individuals to continue to travel
internationally on one passport while
allowing them to submit the second
passport to foreign governments for
visas for future travel, thereby
accommodating the requirement of
many governments that passports be
physically relinquished to their
embassies in order for the latter to
process and affix the visa. NAPV
suggested a lower price point for the
second passport book, but according to
the CoSS, the cost of printing and
adjudication of such a passport would
be the same regardless of the length of
time the second book would be valid.
NAPYV suggests a limited cost recovery
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solution to a problem, which it admits
applies to only “a select group of
frequent business travelers and airline
pilots.” The Department does not
believe that given the limited number of
beneficiaries, the proposal justifies
charging below the full cost for these
two-year passport books and assigning
the difference to the price of 10-year
passport books.

Twenty-two of the comments
expressed support for the proposed fee
changes in order to provide added
security to American citizens, travel
documents, and increase the level of
service provided by the Department.

Two hundred and thirty-seven
comments were received regarding the
fee for additional passport visa pages.
Most writers expressed concern that a
once-free service will now cost $82. The
majority of those who commented said
they were business professionals who
are required to travel frequently for their
jobs, and questioned how inserting
pages into a passport book could cost so
much. Yet as explained in the
supplementary notice, 75 FR 14111,
14113, the cost of that service includes
not only the pages themselves, the
employee time spent affixing the pages
into a passport, endorsing the passport,
and performing a quality-control check
on the expanded passport; but also the
costs of trained labor, supervisors, and
overhead; of performing a name check
of the applicant prior to providing the
service, and a share of the overall costs
of no-fee emergency services provided
to Americans overseas—costs
incorporated into and assigned across
all passport book services. The
Department does offer a larger passport
for travelers who anticipate that they
will need more visa pages. Any passport
applicant may request a larger book (52
pages, instead of the standard 28) at the
time of application for no additional fee.
The Department will make information
about this option more widely available
to customers both domestically and
overseas, to ensure that applicants are
able to take advantage of it.

Over one hundred comments
requested that the Department raise the
execution fee for passports (Item 1 on
the Schedule of Fees). Those who
commented are predominantly county
clerks from border states whose offices
serve as passport acceptance agencies
along with the U.S. Postal Service
(USPS). In total, the Department
partners with approximately 9,400
acceptance agencies, the majority of
which are U.S. Post Offices. The
execution fee was lowered in 2008 from
$30 to $25, and remains at $25 in the
current Schedule of Fees. Most of these
comments stated that the current $25

does not cover the facilities’ existing
costs, citing in particular the increased
costs associated with the institution of
a requirement in 2009 that traceable
mail be used to forward all applications
to the Department for processing. The
Department arrived at the current fee of
$25 based on a unit cost agreed upon by
USPS and the Department’s Consular
Affairs Passport Services Office in 2008.
The Department is willing to review
and, if necessary, set a new amount for
the execution fee, but will do so based
on actual cost data. The Department will
engage with USPS and its other
acceptance agency partners in the
coming year to update existing cost
estimates for performing this service,
and will analyze whether a fee increase
is warranted.

Twenty comments addressed the fee
for documentary services, generally
expressing the concern that the fees the
Department charges for notarial services
overseas are far greater than the fees
banks and other offices charge for such
services domestically. The costs of
performing such services overseas—by
expatriate staff, in secure buildings—is
in fact higher than it might be at a U.S.
bank. Despite the increase, the cost to
the Department of providing these
services is still greater than is being
charged to the public, as explained in
the section entitled “Providing
Documentary Services” in the
supplementary information above.

One comment questioned whether the
increase of the fee for processing letters
rogatory was reasonable. This
individual agreed with the increase in
passport book fees and described
them—incorrectly—as a routine
increase fostered by the recent backlog
and demand for the document. With
regard to the fee for processing letters
rogatory, however, the commenter was
concerned whether the fee would be too
financially burdensome on those who
need such services and must pay for
them. Yet letter rogatory services are
complex and time-consuming, generally
stretching over months and requiring a
considerable amount of consular time
and resources. Some of the activities
involved in performing letter rogatory
services are described in the
supplementary notice, 75 FR 14111,
14113. These services are relatively
infrequent—there were only 449
performed in FY 2008, the last base year
used in the CoSS—and the requests are
varied, covering both criminal and civil
matters ranging from family law to
business litigation. The fee for this
service is also generally minor
compared to the overall expenses
related to litigation. Moreover, the
Department provides information to the

public on alternative methods of seeking
judicial assistance and actively
recommends international conventions
on judicial assistance, such as the Hague
Service and Evidence Conventions, for
the consideration of countries that are
not yet parties to these agreements. The
United States has treaty relationships
concerning judicial assistance with over
70 countries, and the number of
countries that do not have alternative
procedures to the letters rogatory
procedure is small. The impact of the
price increase for these services will
therefore be limited in scope.

Several authors claimed that the
increase in the cost of the application
for a Consular Report of Birth Abroad
(CRBA) of a citizen of the United States
will deter American citizens from
declaring the birth of children born
abroad. The fee is substantially less than
the cost, $100 compared to a cost of
$197.28. The Department decided to
charge less than cost precisely to
prevent American citizens from being
deterred from declaring the birth of a
child while overseas which would be
detrimental to national interests. Two
commenters in a joint submission
complained that the Department has
failed to provide data to support its
concern that too high a CRBA fee might
deter U.S. citizen parents from properly
documenting their child’s birth. As
discussed above, the Department based
this determination on its extensive
experience in the area. Moreover, a
situation of undocumented birth often
creates serious problems for the child in
the future when he or she attempts to
prove his or her citizenship for purposes
of acquiring a U.S. passport or obtaining
another benefit of U.S. citizenship. For
these reasons, the Department has made
a policy decision to keep the CRBA fee
as affordable as possible, even though
the cost to the U.S. Government of
processing a CRBA is higher than $100.
See 31 U.S.C. 9701(b)(2). Other CRBA-
related comments cited challenges
regarding the exchange rate affecting the
cost of this service and the lack of need
should the child qualify for citizenship
of the nation of residence. With respect
to the latter submission, while the
Department encourages parents to
document the birth of a U.S. citizen—
including one who holds another
country’s citizenship as well—whether
parents choose to do so is at their
discretion.

Some commenters argued that the fee
for documentation for renunciation of
citizenship—$450—is too costly,
especially since that service has
heretofore been provided at no charge.
The Department has determined that it
must recoup at least a portion of its
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costs of providing this very costly
service. In order to lessen the impact on
those who need this service and not
discourage the utilization of the service,
the Department decided to set the fee at
$450, less than 25 percent of the cost to
the U.S. Government. See 31 U.S.C.
9701(b)(2).

Seven comments, including the
previously referenced joint comment
from United Air Lines and the U.S.
Travel Association, requested more
information on the Cost of Service
Study itself. In response, the
Department published the
supplementary notice of March 24,
2010, see 75 FR 14111, and allowed an
additional 15 days for public comment.
The Department received one further
comment from United Airlines and the
U.S. Travel Association, on April 8,
2010, within the 15-day period. That
comment made an additional request for
actual cost and related data and
specifically requested: Specific inputs
used to determine cost for the U.S.
passport book and passport card; that
the Department confirm how the CoSS
ensured that administrative support
costs were correctly attributed to
individual consular services and that
these costs for positions not dedicated
to fee-based consular activities were
excluded from the CoSS; and that the
Department confirm whether the CoSS
accounted for the transition to the DS—
160 electronic nonimmigrant visa
application. United Air Lines and the
U.S. Travel Association also requested
that the Department suspend final
publication of the rules, release
additional data supporting its proposed
fee increases, and hold a public meeting
to address questions from the public.

Concerning the request for specific
inputs used to determine the cost for the
U.S. passport book and card, such data
sets are being published in the Federal
Register together with this rule. With
regard to the question of administrative
support costs and the DS-160, the
Department has addressed those
concerns of United and the U.S. Travel
Association in the interim final rule
concerning MRV and BCC fees, at 75 FR
28188 (May 20, 2010), and directs the
reader to the discussion there.

Based on a review of all the
comments, the Department has
determined that it is unnecessary to
suspend publication of this interim final
rule pending release of additional data
or a public meeting, though it will
provide an additional post-
promulgation comment period of 60
days, and will consider any comments
received prior to publishing the rule in
final form. As explained above, the
Department has provided information

regarding the basis for the fee changes
in the notice of proposed rulemaking on
February 9, 2010, provided significant
additional information in response to
the requests of United Air Lines, the
U.S. Travel Association, and others in a
supplemental notice dated March 24,
2010. The Department has provided the
public a total of 45 days in which to
make comments concerning the
proposed fee changes. The Department
determined that a supplemental written
notice would provide more useful
information and reach a broader public
audience than a public meeting.

Regulatory Findings
Administrative Procedure Act

The Department is issuing this
interim final rule with an effective date
15 days from the date of publication.
The Administrative Procedure Act
permits a final rule to become effective
fewer than 30 days after the publication
if the issuing agency finds good cause.
5 U.S.C. 553(d)(3). The Department
finds that good cause exists for an early
effective date in this instance for the
following reasons.

As stated in the supplementary
information above, the Department’s
mandate is to align as closely as
possible its user fees for consular
services with the actual, measured costs
of those services. This enables better
cost recovery and ensures that U.S.
taxpayers do not subsidize consular
services. 31 U.S.C. 9701; OMB Circular
A-25. See also GAO-08-386SP, Federal
User Fees: A Design Guide. The CoSS,
which supports the fees set by this rule,
used data from past years, as well as
predictive data for Fiscal Years 2010
and 2011, to determine the amount of
the fees set by this rule. The fees
currently charged by the Department
cover less than 73 percent of the
underlying services’ true cost. On a
monthly basis, taxpayers are paying
$23.9 million in unmet costs for
consular services that should be borne
by those who actually benefit from those
services. In the current economic
climate, this shortfall is unusually
grave, exacerbating budgetary pressures
and threatening other critical
Department priorities. It is thus in the
public’s interest to make the
appropriated funds currently used to fill
this gap available as soon as possible.

For these reasons, and because the
public’s level of preparation for this fee
increase is unlikely to be meaningfully
improved by 15 additional days of
advance warning, the Department finds
that good cause exists for making this
rule effective after 15 days of its
publication as an interim final rule.

Regulatory Flexibility Act

The Department, in accordance with
the Regulatory Flexibility Act, 5 U.S.C.
605(b), has reviewed this rule and, by
approving it, certifies that the proposed
rule, if promulgated, will not have a
significant economic impact on a
substantial number of small entities as
defined in 5 U.S.C. 601(6). This rule
raises the application and processing fee
for passports, immigrant visas, and
American citizen services. The
Department of State estimates that the
agency will process 16,000 total
employment-based immigrant visa
applications, all of which fall into the
E-1, E-2, E-3, E—4, and E-5 categories.
(Note: The Department of Homeland
Security processes domestic adjustment
of status for approximately 90 percent of
all employment-based immigrants; cases
processed domestically do not pay
Department of State fees.) The issuance
of some “E” category employment-based
immigrant visas may be contingent
upon approval by DHS of a petition
filed by a United States company, and
these companies pay a fee to DHS to
cover the processing of the petition. The
amount of the petition fees that are paid
by small entities to DHS is not
controlled by the amount of the visa fees
paid by individuals to the Department
of State. The visa itself is sought and the
application processing fees are paid for
by an individual foreign national
overseas who seeks to immigrate to the
United States. The Department of State
does not track applications for
employment-based visas by the size and
nature of the petitioning businesses, and
therefore cannot identify the share of
this impact on the small businesses
versus large businesses. While some
employers may choose to reimburse
application costs, small businesses are
not required by law to reimburse the
individuals, and therefore no small
businesses will be impacted.
Additionally, while small entities
sometimes pay judicial service fees if
required for legal matters with foreign
companies, they do so in very limited
circumstances and in small numbers.
For instance, worldwide in FY 2009,
embassies and consulates arranged only
123 depositions and processed only 156
letters rogatory.

Unfunded Mandates Act of 1995

This rule will not result in the
expenditure by state, local and tribal
governments, in the aggregate, or by the
private sector, of $1 million or more in
any year and it will not significantly or
uniquely affect small governments.
Therefore, no actions were deemed
necessary under the provisions of the
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Unfunded Mandates Reform Act of

1995, 2 U.S.C. 1501-1504.
Executive Order 13175

The Department has determined that
this rulemaking will not have tribal
implications, will not impose
substantial direct compliance costs on
Indian tribal governments, and will not
pre-empt tribal law. Accordingly, the
requirements of Section 5 of Executive
Order 13175 do not apply to this

rulemaking.

Small Business Regulatory Enforcement
Fairness Act of 1996/Congressional

Review Act

As required by 5 U.S.C. 801, the
Department will submit to Congress a
report regarding the issuance of this
interim final rule. The report will state
that it has been determined that the
interim final rule is a “major rule” as

defined by 5 U.S.C. 804(2). As noted in
the discussion regarding the
Administrative Procedure Act, and for
the same reasons, the Department finds
good cause that the effective date of this
major rule be fifteen days after its
publication as an interim final rule,
since an additional 60-day delay in the
effective date is impracticable and
contrary to the public interest. 5 U.S.C.
808(2).

Executive Order 12866

OMB considers this rule to be an
economically significant regulatory
action under Executive Order 12866,
section 3(f)(1), Regulatory Planning and
Review, Sept. 30, 1993, because it is
likely to have an annual effect on the
economy of $100 million or more. 58
Fed. Reg. 51735. This rule is necessary
in light of the Department of State’s

CoSS finding that the cost of processing
passports and immigrant visas and of
providing other consular services has
generally increased since the fees were
last set. The Department is setting the
fees in accordance with 31 U.S.C. 9701
and other applicable authority, as
described in more detail above. See, e.g.,
31 U.S.C. 9701(b)(2)(A) (“The head of
each agency * * * may prescribe
regulations establishing the charge for a
service or thing of value provided by the
agency * * *basedon * * * the costs
to the Government.”); OMB Circular A—
25,  6(a)(2)(a). This regulation sets the
fees for passports, immigrant visas, and
other consular services at the amount
required to recover the costs associated
with providing the service in question,
as explained in the preamble.

Accordingly, this rule has been
submitted to OMB for review.

Consequent
Number of fees - :
ltem Proposed fee Current fee Change in fee Pﬁ]rgg:atgge collltze\c;geé:i in t?égls'g‘;rseuﬁﬁ]g
FYO09 workloads
2(a). Passport Book Applica- $70 e $55 e $15 e 27% o 9,207,088 $138,106,320
tion Services for Applicants
age 16 or over (including re-
newals).
2(c). Additional passport visa 82 e [0 82 i, undefined .......... 207,810 17,040,420
pages.
2(g). Passport Book Security 40 e, 20 e, 20 s 100 i 11,935,556 238,711,120
Surcharge.
6. File search and verification 150 i (10 I 90 i 150 i 11,192 1,007,280
of U.S. citizenship.
7. Application for Consular Re- | 100 ................... 65 e, 35 e, 54 e, 58,198 2,036,930
port of Birth Abroad of a Cit-
izen of the United States.
8. Documentation of formal re- | 450 ................... 0 450 oo undefined .......... 1,188 534,600
nunciation of U.S. citizenship.
9(a). Passport Card Application | 30 .......cccceeerune 20 . 10 s 50 i, 1,196,078 11,960,780
Services for Applicants age
16 or over (including renew-
als).
9(b). Passport Card Application | 15 .......cccceeeene 10 s 5 50 ., 354,451 1,772,255
Services for Applicants
under age 16.
14(b). Making arrangements 200 plus ex- Consular time —65 per hour —25 per hour 426 —27,690
for a deceased non-U.S. cit- penses. (Item 75) plus
izen family member. expenses.
32(a). Immigrant visa applica- 330 i, 355 . =25 =7 i 500,732 —-12,518,300
tion processing for imme-
diate relative and family pref-
erence applications.
32(b). Immigrant visa applica- 720 ., 355 . 365 .o, 103 s 16,691 6,092,215
tion processing for employ-
ment-based applications.
32(c). Immigrant visa applica- 305 i, 355 i, =50 .o —14 s 58,131 —2,906,550
tion processing for other visa
classes.
33. Diversity Visa Lottery fee ... | 440 ... 375 i 65 . 17 e 53,490 3,476,850
34. Affidavit of Support Review 311,038 5,598,684
35(a). Determining Returning 1,611 —-32,220
Resident Status.
36. Immigrant visa security sur- | 74 ........cccoeeeeenn. 45 29 e {7 575,554 16,691,066
charge.
41(a). Providing notarial serv- 1510 I 30 20 e 67 e 128,818 2,576,360
ice: First service.
41(b). Providing notarial serv- 1510 I 20 30 150 i 60,782 1,823,460
ice: Each additional seal.
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P Number of fees C?nsequent-
Item Proposed fee Current fee Change in fee ﬁ]rgferggge COIIE\(;t()eg in t?égslggrsiﬁﬁlgn
FY09 workloads
42(a). Certification of a true 50 i, 30 20 e, 67 e 15,611 312,220
copy or that no record of an
official file can be located:
First copy.
42(b). Certification of a true 50 i, 20 i 30 150 e, 3,099 92,970
copy or that no record of an
official file can be located:
Each additional copy.
43(a—f). Provision of docu- 50 i, 30 e 20 e, 67 e 29,425 588,500
ments, certified copies of
documents, and other certifi-
cations by the Department of
State (domestic).
44. Authentications (44a—d) ..... |10 IR 30 e 20 e 67 s 18,863 377,260
51. Processing letters rogatory | 2,275 ................ 735 i 1,540 ..o 210 e, 156 240,240
and Foreign Sovereign Im-
munities Act (FSIA) judicial
assistance cases.
52(a). Scheduling/arranging 1,283 ... 475 808 ....cceeiin 170 s 123 99,384
appointments for depositions.
52(b). Attending or taking 309 per hour 265 per hour 44 per hour ....... 17 s 38 1,672
depositions, or executing plus expenses. plus expenses.
commissions to take testi-
mony.
52(e). Providing seal and cer- 415 70 i, 345 .. 493 ... 16 5,520
tification of depositions.
75. Consular time charges ....... P2 I 265 .. —34 s =13 e 70 —2,380

Details of the proposed fee changes
are as follows:

The Department of State does not
anticipate that demand for passport,
immigrant visa, and other services
affected by this rule will change
significantly due to these fee changes.

With regard to immigrant visas, many
categories are numerically capped; these
caps artificially limit workload and keep
current demand fairly stable. In FY
2009, the Department issued all
available immigrant visas in
employment-based categories (capped at
140,000 including adjustments of status
processed domestically by the
Department of Homeland Security). In
FY 2009, the Department issued 96
percent of the immigrant visas available
under the Diversity Visa program
(capped at 50,000 including adjustments
of status processed domestically by the
Department of Homeland Security).
Also in FY 2009, the Department issued
96 percent of the immigrant visas
available for family-preference
categories (capped at 226,000 including
adjustments of status processed
domestically by the Department of
Homeland Security). When fewer visas
were issued than were available under
the numerical cap, it was generally due
to administrative processing issues
rather than lack of demand. There are
nearly 3.5 million applicants currently
awaiting numerically controlled visas,
sufficient to fill more than eight years’

workload at the current annual caps. It
is reasonable to expect that the
immigrant visa workload for FY 2010
and FY 2011 will remain about the same
as FY 2009. These estimates do not take
into account variables that the
Department cannot predict at this time,
such as legislative changes.

With regard to passports, the
Department does not believe that
passport application fees are a
significant determining factor when
Americans decide to travel
internationally. The price of a passport
book or card remains minimal in
comparison with other costs associated
with foreign travel. For example, taxes
and surcharges alone on an
international airfare can easily surpass
$100, and many airlines charge
substantial fees for checking bags. As a
result, the Department does not believe
passport demand will be significantly
affected by increases of the size
proposed. In addition, the Western
Hemisphere Travel Initiative has now
been fully implemented, and there is no
new regulatory impetus for passport
demand on the horizon; passport
demand is expected to remain relatively
stable in the near term.

Executive Orders 12372 and 13132

This regulation will not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the

distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, it is determined that this
rule does not have sufficient federalism
implications to require consultations or
warrant the preparation of a federalism
summary impact statement. The
regulations implementing Executive
Order 12372 regarding
intergovernmental consultation on
Federal programs and activities do not
apply to this regulation.

Paperwork Reduction Act

This rule does not impose or alter any
reporting or recordkeeping
requirements.

List of Subjects in 22 CFR Parts 22 and
51

Consular services, Fees, Passports and
visas.

m Accordingly, for the reasons stated in
the preamble, 22 CFR part 22 and part
51 are amended as follows:

PART 22—[AMENDED]

m 1. The authority citation for part 22 is
revised to read as follows:

Authority: 8 U.S.C. 1101 note, 1153 note,
1183a note, 1351, 1351 note, 1714, 1714 note;
10 U.S.C. 2602(c); 11 U.S.C. 1157 note; 22
U.S.C. 214, 214 note, 1475e, 2504(a), 4201,
4206, 4215, 4219, 6551; 31 U.S.C. 9701; Exec.
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Order 10718, 22 FR 4632; Exec. Order 11295, §22.1 Schedule of fees.

31 FR 10603. The following table sets forth the U.S.
Department of State’s Schedule of Fees
m 2. Revise § 22.1 to read as follows: for Consular Services:

SCHEDULE OF FEES FOR CONSULAR SERVICES

ltem No.

Fee

Passport and Citizenship Services

1. Passport Book or Card Execution: Required for first-time applicants and others who must apply in person (Ap-
plicants applying for both the book and card simultaneously on the same application pay only one execution
fee.).

2. Passport Book Application Services for:

(a) Applicants age 16 or over (iNClUdiNG FENEWAIS) ..........ooiuiiiiiiiiiiiii e

(D) APPIICANES UNAEI AGE 16 ...ttt ettt r e e bt e bt ae e bt e ae e e e sae e e e ene e s e en e e s e nbe e s enneas

(C) AditioNal PASSPOIT VIS PAGES ....eerueerutiritiaiiieitieateeateeateasieaateesaeeebeassaeeabeesaeeaseesabeasbeeaaseesaeesateeaseeenbeesaeeanseean

(d) Passport book replacement for name change if submitted within one year of passport issuance .................

(e) Passport book replacement for passport book limited in validity if submitted within one year of passport
issuance. (Passport books limited in validity because of multiple losses, thefts, damage, or mutilations can-
not be replaced).

(f) Passport book replacement for data correction (name, date of birth, place of birth, sex printed erroneously)
if submitted within one year of passport issuance.

(g) Passport Book Security Surcharge (Enhanced Border Security FEE) ........ccviiriiiiriiiiiiceneceseeeseeeen

3. Expedited service: Passport processing within the expedited processing period published on the Department’s
website (see 22 CFR 51.56(b)) and/or in-person service at a U.S. Passport Agency (not applicable abroad).

4. Exemptions: The following applicants are exempted from all passport fees listed in ltem 2 above:

(a) Officers or employees of the United States and their immediate family members (22 U.S.C. 214) and
Peace Corps Volunteers and Leaders (22 U.S.C. 2504(h)) proceeding abroad or returning to the United
States in the discharge of their official duties.

(b) U.S. citizen seamen who require a passport in connection with their duties aboard an American flag ves-
sel (22 U.S.C. 214(a)).

(c) Widows, children, parents, or siblings of deceased members of the Armed Forces proceeding abroad to
visit the graves of such members (22 U.S.C. 214(a)).

(d) Employees of the American National Red Cross proceeding abroad as members of the Armed Forces of
the United States (10 U.S.C. 2602(c)).

5. Travel Letter: Provided in rare, life-or-death situations as an emergency accommodation to a U.S. citizen re-
turning to the United States when the consular officer is unable to issue a passport book.

$25.

$70.
$40.

82.

NO FEE.
NO FEE.
NO FEE.
$40.
$60.

NO FEE.

NO FEE.
NO FEE.
NO FEE.

NO FEE unless consular
time charges (ltem 75)

apply.
6. File search and verification of U.S. citizenship: When applicant has not presented evidence of citizenship and | $150.
previous records must be searched (except for an applicant abroad whose passport was stolen or lost abroad
or when one of the exemptions is applicable).
7. Application for Consular Report of Birth Abroad of a Citizen of the United States ...........ccccccoviiiiiiiiiniicen, $100.
8. Documentation of formal renunciation of U.S. CIiZENSHIP .....c.ceooiiiiiiiiii e $450.
9. Passport Card Application Services for:
(a) Applicants age 16 or over (including renewals) [Adult Passport Card] ..........ccceceerereeiineeieneeeseeeseeeeeen $30.
(b) Applicants under age 16 [MIinOr Passport Card] ..........ccccoreeoirieiienieiesieeese s sne s $15.
(c) Passport card replacement for name change if submitted within one year of passport issuance .................. NO FEE.
(d) Passport card replacement for data correction (name, date of birth, place of birth, sex printed erroneously) | NO FEE.
if submitted within one year of passport issuance.
(Item 10 vacant.)
Overseas Citizens Services
Arrests, Welfare and Whereabouts and Related Services
11, Arrest @nd PrISON VISIES .....ouiiiiiiiiiiiiie ittt ettt bt b e e bt s h e e st e e s be e e bt e s b e e e bt e sar e et e e s an e e sreeene e NO FEE.
12. Assistance regarding the welfare and whereabouts of a U.S. Citizen, including child custody inquiries and | NO FEE.
processing of repatriation and emergency dietary assistance loans.
(Item 13 vacant.)
Death and Estate Services
14. Assistance to next-of-kin:
(a) After the death of a U.S. citizen abroad (providing assistance in disposition of remains, making arrange- | NO FEE.

ments for shipping remains, issuing Consular Mortuary Certificate, and providing up to 20 original Consular
Reports of Death).
(b) Making arrangements for a deceased non-U.S. citizen family member (providing assistance in shipping or
other disposition of remains of a non-U.S. Citizen).
15. Issuance of Consular Mortuary Certificate on behalf of a non-U.S. Citizen ..o
16. Acting as a provisional conservator of estates of U.S. Citizens:
(a) Taking possession of personal effects; making an inventory under an official seal (unless significant time
and/or expenses incurred).
(b) Overseeing the appraisal, sale, and final disposition of the estate, including disbursing funds, forwarding
securities, etc. (unless significant time and/or expenses incurred).

$200 plus expenses.
$60.
NO FEE.

NO FEE.
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SCHEDULE OF FEES FOR CONSULAR SERVICES—Continued

ltem No.

Fee

(c) For services listed in ltem 16(a) or (b) when significant time and/or expenses are incurred .............cccceeueee.

(Items 17 through 20 vacant.)

Consular time (Iltem 75) plus
expenses.

Nonimmigrant Visa Services

21. Nonimmigrant visa application and border crossing card processing fees (per person):
(a) Non-petition-based nonimmigrant visa (except E Category) ..o
(b) H, L, O, P, Q and R category nonimmigrant visa ................
(c) E category nonimmigrant visa ..........cccceeceennennn.
(d) K category nonimmigrant viSa .........ccccccecveeveeecieeneenieeennnes
(
(

e) Border crossing card—age 15 and over (valid 10 Years) ........ccccciiriiiiiiiiiiiicse e

f) Border crossing card—under age 15; for Mexican citizens if parent or guardian has or is applying for a bor-
der crossing card (valid 10 years or until the applicant reaches age 15, whichever is sooner).

22. EXEMPTIONS from nonimmigrant visa application processing fee:

(a) Applicants for A, G, C-3, NATO and diplomatic visas as defined in 22 CFR 41.26 ...........cccocoveviiiiceninennnne

(b) Applicants for J visas participating in official U.S. Government-sponsored educational and cultural ex-
changes.

(c) Replacement Machine-Readable Visa when the original visa was not properly affixed or needs to be re-
issued through no fault of the applicant.

(d) Applicants exempted by international agreement as determined by the Department, including members
and staff of an observer mission to United Nations Headquarters recognized by the UN General Assembly,
and their immediate families.

(e) Applicants traveling to provide charitable services as determined by the Department ...........cccoceeiiiniennienne

(f) U.S. Government employees traveling on official bUSINESS ..........cccciiiiiiiiiiiiiii e

(g) A parent, sibling, spouse, or child of a U.S. Government employee killed in the line of duty who is trav-
eling to attend the employee’s funeral and/or burial; or a parent, sibling, spouse, son, or daughter of a U.S.
Government employee critically injured in the line of duty for visitation during emergency treatment and
convalescence.

23. Nonimmigrant visa issuance fee, including border-crossing cards (Reciprocity FEe) ........cccovouiriiiniiiiinnieeieenene.
24. EXEMPTIONS from nonimmigrant visa issuance fee:

(a) An official representative of a foreign government or an international or regional organization of which the
U.S. is a member; members and staff of an observer mission to United Nations Headquarters recognized
by the UN General Assembly; and applicants for diplomatic visas as defined under ltem 22(a); and their im-
mediate families.

(b) An applicant transiting to and from the United Nations Headquarers ...........ccccceriirnieiiienii e

(c) An applicant participating in a U.S. Government-sponsored Program ..........ccccceeecueeseeeieeeseessreeseessreeseesseeens

(d) An applicant traveling to provide charitable services as determined by the Department ..........cccccceceeviennenne

25. Fraud prevention and detection fee for visa applicant included in L blanket petition (principal applicant only) ....
(Items 26 through 30 vacant.)

NO FEE.
NO FEE.
NO FEE.

RECIPROCAL.

NO FEE.

NO FEE.
NO FEE.
NO FEE.
$500.

Immigrant and Speical Visa Services

31. Filing immigrant visa petition (collected for USCIS and subject to change)
(a) Petition to classify status of alien relative for issuance of immigrant visa ...........ccccveiiiiiiiiiencec e

(b) Petition to classify orphan as an immediate relative ..........ccooioiiiiiiiiiiie e

32. Immigrant visa application processing fee (per person)

For fee amount, see 8 CFR
103.7(b)(1).

For fee amount, see 8 CFR
103.7(b)(1).

(a) Immediate relative and family preference applications ...........ccoceeieeiiiierinien e $330.

(b) Employment-based appliCatIONS .........c.oiiiiiiiiiii ittt $720.

(c) Other immigrant visa applications (including Diversity Visa applicants, 1-360 self-petitioners, special immi- | $305.

grant visa applicants).
(d) Certain Iragi and Afghan special immigrant visa applications (per 8 U.S.C. 1101 note; 11 U.S.C. 1157 | NO FEE.
note).

33. Diversity Visa Lottery fee (per person applying as a result of the lottery program) ..........ccccoeevenrenieiienienencennens $440.
34. Affidavit of Support Review (only when reviewed domestiCally) ..........ccooviiiiiiiiinieniee e $88.
35. Special visa services:

(a) Determining Returning Resident STatus ...........cccooiiiiiiiii i $380.

(b) Transportation letter for Legal Permanent Residents of the United States ... e | $165.

(c) Waiver of two-year residencCy reQUIrEMENT .........ccciiiiiiiieiieeie ettt ettt sttt e sae e e e et e eb e e sneeeneens $215.

(d) Waiver of immigrant visa ineligibility (collected for USCIS and subject to change) .........ccccoveviieiciennennne For fee amount, see 8 CFR

103.7(b)(1).

(e) Refugee or significant public benefit parole Case ProCeSSING .........ccververirieeririeriereee e NO FEE.
36. Immigrant visa SECUritY SUICRAIGE ........ccciiiiiiiiiiiiii e e e $74.
(Items 37 through 40 vacant.)

Documentary Services

41. Providing notarial service:

(2) FrSt SEIVICE (SEAI) ...ueiiiiieeiieitie ettt ettt e e e e et e et e e te e e aae e teessaeeeseesaseeaseeenseesseeenseesasesnseessseenseesnneeseean $50.

(b) Each additional seal provided at the same time in connection with the same transaction ............cccccccceeenie $50.
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SCHEDULE OF FEES FOR CONSULAR SERVICES—Continued

ltem No.

Fee

42. Certification of a true copy or that no record of an official file can be located (by a post abroad):

62T L= 9K 0o o $50.
(b) Each additional copy provided at the same time $50.
43. Provision of documents, certified copies of documents, and other certifications by the Department of State (do-
mestic):
(a) Documents relating to births, marriages, and deaths of U.S. citizens abroad originally issued by a U.S. | $50.
embassy or consulate.
(b) Issuance of Replacement Report of Birth ADroad ...........ccooeiiiiiiriiniiieseneee e $50.
(c) Certified copies of documents relating to births and deaths within the former Canal Zone of Panama from | $50.
records maintained by the Canal Zone Government from 1904 to September 30, 1979.
(d) Certifying a copy of a document or extract from an official passport record ..........ccoocveriiiiiiiineniieeeeee $50.
(e) Certifying that no record of an official file can be located .... | $50.
(f) Each additional copy provided at SAME tIME .........ceiiiiiiiiiii et st sae e e $50.
44. Authentications (by posts abroad):
(a) Authenticating a foreign notary or other foreign official seal or signature ...........ccccoviiiiiiiiiencceee $50.
(b) Authenticating a U.S. Federal, State, or territorial Seal ...........cooiiiiiiiiiiii e $50.
(c) Certifying to the official status of an officer of the U.S. Department of State or of a foreign diplomatic or | $50.
consular officer accredited to or recognized by the U.S. Government.
(d) EQCh @UNENEICAION ......eoiiiiiiieeee ettt a e h et r e e r e e n e anenr e e enens $50.
45. Exemptions: Notarial, certification, and authentication fees (ltems 41—44) or passport file search fees (ltem 6)
will not be charged when the service is performed:
(a) At the direct request of any Federal Government agency, any state or local government, the District of Co- | NO FEE.
lumbia, or any of the territories or possessions of the United States (unless significant costs would be in-
curred).
(b) With respect to documents to be presented by claimants, beneficiaries, or their witnesses in connection | NO FEE.
with obtaining Federal, state, or municipal benefits.
(c) For U.S. citizens outside the United States preparing ballots for any public election in the United States or | NO FEE.
any of its territories.
(d) At the direct request of a foreign government or an international agency of which the United States is a | NO FEE.
member if the documents are for official noncommercial use.
(e) At the direct request of a foreign government official when appropriate or as a reciprocal courtesy ............. NO FEE.
(f) At the request of direct-hire U.S. Government personnel, Peace Corps volunteers, or their dependents sta- | NO FEE.
tioned or traveling officially in a foreign country.
(g) With respect to documents whose production is ordered by a court of competent jurisdiction ..................... NO FEE.
(h) With respect to affidavits of support for immigrant visa applications .... | NO FEE.
(i) With respect to endorsing U.S. Savings Bonds CertifiCcates ..........ccoceiiiiiiiiiiiiiii i NO FEE.
(Items 46 through 50 vacant.)
Judicial Assistance Services
51. Processing letters rogatory and Foreign Sovereign Immunities Act (FSIA) judicial assistance cases, including | $2,275.
providing seal and certificate for return of letters rogatory executed by foreign officials.
52. Taking depositions or executing commissions to take testimony:
(a) Scheduling/arranging appointments for depositions, including depositions by video teleconference (per | $1,283.

daily appointment).
(b) Attending or taking depositions, or executing commissions to take testimony (per hour or part thereof) ......

(c) Swearing in witnesses for telephone dEPOSItIONS ........cccuiiiiiiiiiiiii e
(d) Supervising telephone depositions (per hour or part thereof over the first hour) .........c.cccooiiiiiiiiiiniienene

(e) Providing seal and certification of dePOSItIONS ........cc.eiiiiiiiiiiiie e
53. Exemptions: Deposition or executing commissions to take testimony. Fees (Item 52) will not be charged when
the service is performed:

(a) At the direct request of any Federal Government agency, any state or local government, the District of Co-
lumbia, or any of the territories or possessions of the United States (unless significant time required and/or
expenses would be incurred).

(b) Executing commissions to take testimony in connection with foreign documents for use in criminal cases
when the commission is accompanied by an order of Federal court on behalf of an indigent party.

(Items 54 through 60 vacant.)

$309 per hour plus ex-
penses.

Consular time (ltem 75) plus
expenses.

Consular time (ltem 75) plus
expenses.

$415.

NO FEE.

NO FEE.

Services Relating to Vessels and Seamen

61. Shipping and Seaman’s services: Including but not limited to recording a bill of sale of a vessel purchased
abroad, renewal of a marine radio license, and issuance of certificate of American ownership.
(Items 62 through 70 vacant.)

Consular time (ltem 75) plus
expenses.

Administrative Services

71. Non-emergency telePhone CallS ...........oooiiiiiiiiiiieee e e e e e e e e e e n e e e snre e e e snne e e e nneeeennee

$10 plus long distance
charge.
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SCHEDULE OF FEES FOR CONSULAR SERVICES—Continued

ltem No.

Fee

72. Setting up and maintaining a trust account: For 1 year or less to transfer funds to or for the benefit of a U.S.

citizen in need in a foreign country.

73. Transportation charges incurred in the performance of fee and no-fee services when appropriate and nec-

essary.

74. Return check ProCesSiNg fEE .......ooo i e
75. Consular time charges: As required by this Schedule and for fee services performed away from the office or

during after-duty hours (per hour or part thereof/per consular employee).

76. Photocopies (per page)
(ltems 77 through 80 vacant.)

$30.
Expenses incurred.

$25.
$231.

........................................................................................................................................... $1.

PART 51—[PASSPORTS]

m 3. The authority citation for part 51
continues to read as follows:

Authority: 8 U.S.C. 1504; 18 U.S.C. 1621;
22 U.S.C. 211a, 212, 213, 213n (Pub. L. 106—
113 Div. B, Sec. 1000(a)(7) [Div. A, Title II,
Sec. 236], 113 Stat. 1536, 1501A—430); 214,
214a, 217a, 218, 2651a, 2671(d)(3), 2705,
2714, 2721, & 3926; 26 U.S.C. 6039E; 31
U.S.C. 9701; 42 U.S.C. 652(k) [Div. B, Title
V of Pub. L. 103-317, 108 Stat. 1760]; E.O.
11295, Aug. 6, 1966, FR 10603, 3 CFR, 1966—
1970 Comp., p. 570; Sec. 1 of Pub. L. 109—
210, 120 Stat. 319; Sec. 2 of Pub. L. 109-167,
119 Stat. 3578; Sec. 5 of Pub. L. 109-472, 120
Stat. 3554; Pub. L. 108—447, Div. B, Title IV,
Dec. 8, 2004, 118 Stat. 2809; Pub. L. 108—458,
118 Stat. 3638, 3823 (Dec. 17, 2004).

m 4.In §51.51, revise paragraph (d) to
read as follows:

§51.51 Passport fees.

* * * * *

(d) A surcharge in the amount of
twenty-two dollars ($22) on the filing of
each application for a passport book, in
the amount of twenty-two dollars ($22)
on the filing of each application for a
passport card for an applicant age 16 or
over, and in the amount of fifteen
dollars ($15) on the filing of each
application for a passport card for an
applicant under age 16, in order to cover
the costs of meeting the increased
demand for passports as a result of
actions taken to comply with section
7209(b) of the Intelligence Reform and
Terrorism Prevention Act of 2004,
Public Law 108—458 (8 U.S.C. 1185
note). The surcharge will be recovered
by the Department of State from within
the passport application fee reflected in
the Schedule of Fees for Consular
Services.

Dated: June 22, 2010.
Patrick F. Kennedy,

Under Secretary of State for Management,
Department of State.

[FR Doc. 2010-15622 Filed 6-25-10; 8:45 am|
BILLING CODE 4710-06-P

DEPARTMENT OF THE TREASURY

Office of the Secretary

31 CFR Part 1

Freedom of Information Act, Privacy
Act of 1974; Implementation
AGENCY: Department of the Treasury.

ACTION: Final rule; correcting
amendment.

SUMMARY: On January 6, 2010, the
Department of the Treasury published a
document in the Federal Register,
amending the Department of the
Treasury’s regulations on the disclosure
of records under the Freedom of
Information Act (FOIA) and its
regulations concerning the Privacy Act
of 1974 (Privacy Act). It also amended
the appendices to these subparts setting
forth the administrative procedures by
which the Special Inspector General for
the Troubled Asset Relief Program
(“SIGTARP”) will process requests for
records made under the FOIA, and set
forth the administrative procedures by
which SIGTARP will implement the
Privacy Act. In addition, that document
revised the list of Treasury offices and
bureaus found this part.

The Department of the Treasury is
publishing this document to make
correcting amendments to correct errors
made in that document.

DATES: Effective Date: June 28, 2010.
FOR FURTHER INFORMATION CONTACT: Dale
Underwood, Privacy Act Officer,
Department of the Treasury, phone
number 202-622-0874 or
dale.underwood@do.treas.gov.

SUPPLEMENTARY INFORMATION: The final
rule published on January 6, 2010, was
for the purpose of updating the list of
Treasury bureaus and offices
enumerated in 31 CFR 1.1 and 1.20, and
conform the regulations with the
organization of the Department as set
out in Treasury Order 101-05,
“Reporting Relationships and
Supervision of Officials, Offices and
Bureaus, Delegation of Certain

Authority, and Order of Succession in
the Department of the Treasury” dated
February 19, 2008. The description of
the revisions made to § 1.20 of this part
were not clear resulting in redundant
paragraphs at the end of that section.

In FR Doc. E9-31150 appearing in
column 3 on page 745 in the Federal
Register of Wednesday, January 6, 2010,
a number of errors were made. This
document amends 31 CFR 1.20 to
correct those errors.

List of Subjects in 31 CFR Part 1

Freedom of Information; Privacy.

m Accordingly, part 1 of title 31 of the
Code of Federal Regulations is corrected
by making the following correcting
amendments:

PART 1—DISCLOSURE OF RECORDS

m 1. The authority citation for part 1
continues to read as follows:

Authority: 5 U.S.C. 301 and 31 U.S.C. 321.
Subpart A also is issued under 5 U.S.C. 552,
as amended. Subpart C also is issued under
5 U.S.C. 552a.

Subpart C—[Amended]

m 2. Section 1.20 is amended as follows:
m a. Revise paragraph (j).
m b. Remove paragraphs (k) through (m).

m c. Revise the first sentence of the
undesignated paragraph at the end of
the section.

The revisions read as follows:

§1.20 Purpose and scope of regulation.
* * * * *

(j) Financial Crimes Enforcement
Network.

* * * * *

For purposes of this subpart, the
office of the legal counsel for the
components listed in paragraphs (a)(23),
(a)(24), (a)(25), (b) through (j) of this
section are to be considered a part of

such components. * * *
* * * * *



36536

Federal Register/Vol. 75, No. 123/Monday, June 28, 2010/Rules and Regulations

Dated: June 21, 2010.
Melissa Hartman,

Acting Deputy Assistant Secretary for Privacy,
Transparency, and Records.

[FR Doc. 2010-15369 Filed 6-25-10; 8:45 am]
BILLING CODE 4810-25-P

DEPARTMENT OF THE TREASURY
Office of the Secretary

31 CFR Part 1
RIN 1505-AC22
Office of the Special Inspector General

for the Troubled Asset Relief Program;
Privacy Act of 1974; Implementation

AGENCY: Departmental Offices, Treasury.
ACTION: Final rule.

SUMMARY: In accordance with the
requirements of the Privacy Act of 1974,
5 U.S.C. 552a, the Department of the
Treasury amends this part to exempt
several systems of records maintained
by the Office of the Special Inspector
General for the Troubled Asset Relief
Program (SIGTARP) from certain
provisions of the Privacy Act.

DATES: Effective Dates: June 28, 2010.

FOR FURTHER INFORMATION CONTACT:
Bryan Saddler, Chief Counsel, Office of
the Special Inspector General for the
Troubled Asset Relief Program, 1801 L
St., NW., Washington, DC 20220, (202)
927-8938.

SUPPLEMENTARY INFORMATION: The
Department of the Treasury published a
notice of a proposed rule exempting five
systems of records from provisions of
the Privacy Act of 1974, as amended, on
January 14, 2010, at 75 FR 2086. The
Department also published the notices
of the new systems of records in their
entirety on January 14, 2010, at 75 FR
2188.

Under 5 U.S.C. 552a(j)(2), the head of
a Federal agency may promulgate rules
to exempt a system of records from
certain provisions of 5 U.S.C. 552a if the
system of records is “maintained by an
agency or component thereof which
performs as its principal function any
activity pertaining to the enforcement of
criminal laws, including police efforts
to prevent, control, or reduce crime or
to apprehend criminals, and the
activities of prosecutors, courts,
correctional, probation, pardon, or
parole authorities, and which consists of
(A) information compiled for the
purpose of identifying individual
criminal offenders and alleged offenders
and consisting only of identifying data
and notations of arrests, the nature and
disposition of criminal charges,

sentencing, confinement, release, and
parole and probation status; (B)
information compiled for the purpose of
a criminal investigation, including
reports of informants and investigators,
and associated with an identifiable
individual; or (C) reports identifiable to
an individual compiled at any stage of
the process of enforcement of the
criminal laws from arrest or indictment
through release from supervision.”

To the extent that these systems of
records contain investigative material
within the provisions of 5 U.S.C.
552a(j)(2), the Department of the
Treasury has exempted the following
systems of records from various
provisions of the Privacy Act pursuant
to 5 U.S.C. 552a(j)(2):

DO .220—SIGTARP Hotline Database.
DO .221—SIGTARP Correspondence

Database.

DO .222—SIGTARP Investigative MIS

Database.

DO .223—SIGTARP Investigative Files

Database.

DO .224—SIGTARP Audit Files

Database.

The exemption under 5 U.S.C.
552a(j)(2) for the above-referenced
systems of records is from provisions 5
U.S.C. 552a (c)(3), (c)(4), (d)(1), (d)(2),
(d)(3), (d)(4), (e)(1), (e)(2), (e)(3),
(e)(4)(G), (e)(4)(H), (e)(4)(D), (e)(5), (e)(8),
(f), and (g).

Under 5 U.S.C. 552a(k)(2), the head of
a Federal agency may promulgate rules
to exempt a system of records from
certain provisions of 5 U.S.C. 552a if the
system of records is “investigatory
material compiled for law enforcement
purposes, other than material within the
scope of subsection (j)(2).” To the extent
that these systems of records contain
investigative material within the
provisions of 5 U.S.C. 552a(k)(2), the
Department of the Treasury has
exempted the following systems of
records from various provisions of the
Privacy Act pursuant to 5 U.S.C.
552a(k)(2):

DO .220—SIGTARP Hotline Database.
DO .221—SIGTARP Correspondence

Database.

DO .222—SIGTARP Investigative MIS

Database.

DO .223—SIGTARP Investigative Files

Database.

DO .224—SIGTARP Audit Files

Database.

The exemption under 5 U.S.C.
552a(k)(2) for the above-referenced
systems of records is from provisions 5
U.S.C. 552a(c)(3), (d)(1), (d)(2), (d)(3),
(d)(4), (e)(2), (e)(4)(G), (e)(4)(H), (e)(4)(D),
and ().

As required by Executive Order
12866, it has been determined that this

proposed rule is not a significant
regulatory action, and therefore, does
not require a regulatory impact analysis.

The regulation will not have a
substantial direct effect on the States, on
the relationship between the Federal
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

Pursuant to the requirements of the
Regulatory Flexibility Act, 5 U.S.C. 601—
612, it is hereby certified that these
regulations will not significantly affect a
substantial number of small entities.
The final rule imposes no duties or
obligations on small entities.

In accordance with the provisions of
the Paperwork Reduction Act of 1995,
the Department of the Treasury has
determined that this final rule would
not impose new record keeping,
application, reporting, or other types of
information collection requirements.

List of Subjects in 31 CFR Part 1
Privacy.

m Part 1, Subpart C of Title 31 of the
Code of Federal Regulations is amended
as follows:

PART 1—[AMENDED]

m 1. The authority citation for part 1
continues to read as follows:

Authority: 5 U.S.C. 301 and 31 U.S.C. 321.
Subpart A also issued under 5 U.S.C. 552, as
amended. Subpart G also issued under 5
U.S.C. 552a, as amended.

m 2. Section 1.36 is amended as follows:
m a. Paragraph (c)(1)(i) is amended by
adding new entries for DO .220, .221,
.222,.223, and .224 to the table in
numerical order.
m b. Paragraph (g)(1)(i) is amended by
adding new entries for DO .220, .221,
.222,.223, and .224 to the table in
numerical order.

The additions to Sec. 1.36 read as
follows:

§1.36 Systems exempt in whole or in part
from provisions of 5 U.S.C. 522a and this
part.

* * * * *
(C) * *x %
(1) * x %
(i) * *x %
Number System name
DO .220 ... SIGTARP Hotline Database.
DO .221 ... SIGTARP Correspondence Data-

base.
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Number System name
DO .222 ... SIGTARP Investigative MIS
Database.
DO .223 ... SIGTARP Investigative Files
Database.
DO .224 ... SIGTARP Audit Files Database.
* * * * *
EEE
E%)) * x %
(i) * % %
Number System name
DO .220 ... SIGTARP Hotline Database.
DO .221 ... SIGTARP Correspondence Data-
base.
DO .222 ... SIGTARP Investigative MIS
Database.
DO .223 ... SIGTARP Investigative Files
Database.
DO .224 ... SIGTARP Audit Files Database.
* * * * *

Dated: June 21, 2010.
Melissa Hartman,

Acting Deputy Assistant Secretary for Privacy,
Transparency, and Records.

[FR Doc. 2010-15365 Filed 6-25-10; 8:45 am]
BILLING CODE 4810-25-P

POSTAL SERVICE
39 CFR Part 111

Express Mail Next Day Delivery
Postage Refund Amendment

AGENCY: Postal Service™,
ACTION: Final rule.

SUMMARY: The Postal Service is revising
the Mailing Standards of the United
States Postal Service, Domestic Mail
Manual (DMM®) 114.2, 414.3, and
604.9, to state the conditions for Express
Mail® Next Day Delivery postage
refunds when shipments are mailed
each year during the time period of
December 22 through December 25.
DATES: Effective Date: August 2, 2010.
FOR FURTHER INFORMATION CONTACT:
Karen Key (202) 268—-7492 or Carol A.
Lunkins (202) 268-7262.
SUPPLEMENTARY INFORMATION:

On April 30, 2010, the Postal Service
published a Federal Register proposed
rule (75 FR 22725-22727) inviting
comments on our proposal to revise the

standards for Express Mail Next Day
Delivery postage refunds during the
time period of December 22 through
December 25. When items are made
available for pickup at the destination
office, attempted for delivery, or
delivered within two business days,
postage refunds will not be available for
Express Mail Next Day Delivery during
this period. However, when items are
not available for customer pickup at the
destination office or delivery to the
addressee was not attempted within two
business days, Express Mail Next Day
Delivery postage refunds will be
authorized.

There were no comments received
regarding this proposed revision.

The Postal Service adopts the
following changes to the Mailing
Standards of the United States Postal
Service, Domestic Mail Manual (DMM),
which is incorporated by reference in
the Code of Federal Regulations. See 39
CFR part 111.1.

List of Subjects in 39 CFR Part 111

Administrative practice and
procedure, Postal Service.

m Accordingly, 39 CFR part 111 is
amended as follows:

PART 111—[AMENDED]

m 1. The authority citation for 39 CFR
part 111 continues to read as follows:

Authority: 5 U.S.C. 552(a); 13 U.S.C. 301-
307; 18 U.S.C. 1692-1737; 39 U.S.C. 101,
401, 403, 404, 414, 416, 3001-3011, 3201~
3219, 3403-3406, 3621, 3622, 3626, 3632,
3633, and 5001.

m 2. Revise the following sections of
Muailing Standards of the United States
Postal Service, Domestic Mail Manual
(DMM), as follows:

Mailing Standards of the United States
Postal Service, Domestic Mail Manual
(DMM)

* * * * *

100 Retail Letters, Cards, Flats, and
Parcels

* * * * *

110 Express Mail

* * * * *

114 Postage Payment Methods

* * * * *

2.0 Postage Refunds

[Delete the heading of 2.1 in its entirety
and incorporate the introductory
paragraph and remaining text into 2.0
as follows:]

Postage refunds may not be available
if delivery was attempted within the

times required for the specific service,
or for any of the following reasons:

[Revise items a, b, and c of former 2.1,
and add new items d through h as
follows:]

a. The item was properly detained for
law enforcement purposes.

b. The item was delayed due to strike
or work stoppage.

c. The item was delayed because of an
incorrect ZIP Code or address;
forwarding or return service was
provided after the item was made
available for claim.

d. The shipment is available for
delivery, but the addressee made a
written request, i.e. Hold Mail request,
that the shipment be held for a specific
day(s).

e. The delivery employee discovers
that the shipment is undeliverable as
addressed before leaving on the delivery
route.

f. If authorized by USPS
Headquarters, and the delay was caused
by governmental action beyond the
control of USPS or air carriers; war,
insurrection, or civil disturbance; delay
or cancellation of flights; projected or
scheduled transportation delays;
breakdown of a substantial portion of
USPS transportation network resulting
from events or factors outside the
control of USPS; or acts of God.

g. The shipment contained live
animals and was delivered or delivery
was attempted within 3 days of the date
of mailing.

h. The Express Mail Next Day
shipment was mailed December 22
through December 25 and was delivered
or delivery was attempted within 2

business days of the date of mailing.

400 Commercial Parcels

* * * * *

410 Express Mail

* * * * *

414 Postage Payment and
Documentation

* * * * *

3.0 Postage Refunds

Postage refunds may not be available
if delivery was attempted within the
times required for the specific service,
or for any of the following reasons:

[Revise items a, b, and ¢ of 3.0 and
add new items “d through h” as follows:]

a. The item was properly detained for
law enforcement purposes.

b. The item was delayed due to strike
or work stoppage.

c. The item was delayed because of an
incorrect ZIP Code or address;
forwarding or return service was
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provided after the item was made
available for claim.

d. The shipment is available for
delivery, but the addressee made a
written request, i.e. Hold Mail request,
that the shipment be held for a specific
day(s).

e. The delivery employee discovers
that the shipment is undeliverable as
addressed before leaving on the delivery
route.

f. If authorized by USPS
Headquarters, and the delay was caused
by governmental action beyond the
control of USPS or air carriers; war,
insurrection, or civil disturbance; delay
or cancellation of flights; projected or
scheduled transportation delays;
breakdown of a substantial portion of
USPS transportation network resulting
from events or factors outside the
control of USPS; or acts of God.

g. The shipment contained live
animals and was delivered or delivery
was attempted within 3 days of the date
of mailing.

h. The Express Mail Next Day
shipment was mailed December 22
through December 25 and was delivered
or delivery was attempted within 2
business days of the date of mailing.

* * * * *

600 Basic Standards for All Mailing
Services

* * * * *

604 Postage Payment Methods

* * * * *

9.0 Refunds and Exchanges

* * * * *

9.5 Express Mail Postage Refund

* * * * *

9.5.2 Conditions for Refund

[Revise the introductory paragraph of
9.5.2 as follows:]

A refund request must be made
within 90 days after the date of mailing.
Except as provided in 114.2.1 and
414.3.1, a mailer may file for a postage
refund only under one of the following
circumstances:

* * * * *

9.5.3 Refunds Not Given

[Revise 9.5.3 as follows:]

A postage refund will not be given if
the guaranteed service was not provided
due to any of the circumstances in
114.2.1 and 414.3.1.

* * * * *

We will publish an amendment to 39
CFR part 111 to reflect these changes.

Stanley F. Mires,

Chief Counsel, Legislative.

[FR Doc. 2010-15336 Filed 6—25-10; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 271 and 272
[EPA-R06—-RCRA-2009-0708; FRL-9161-9]

Arkansas: Final Authorization of State-
initiated Changes and Incorporation by
Reference of State Hazardous Waste
Management Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: During a review of Arkansas’
regulations, the EPA identified a variety
of State-initiated changes to its
hazardous waste program under the
Resource Conservation and Recovery
Act (RCRA). We have determined that
these changes are minor and satisfy all
requirements needed to qualify for Final
authorization and are authorizing the
State-initiated changes through this
direct Final action. In addition, this
document corrects technical errors
made in the April 24, 2002, and August
15, 2007, Federal Register authorization
documents for Arkansas.

The Solid Waste Disposal Act, as
amended, commonly referred to as the
Resource Conservation and Recovery
Act (RCRA), allows the Environmental
Protection Agency (EPA) to authorize
States to operate their hazardous waste
management programs in lieu of the
Federal program. The EPA uses the
regulations entitled “Approved State
Hazardous Waste Management
Programs” to provide notice of the
authorization status of State programs
and to incorporate by reference those
provisions of the State statutes and
regulations that will be subject to the
EPA’s inspection and enforcement. The
rule codifies in the regulations the prior
approval of Arkansas hazardous waste
management program and incorporates
by reference authorized provisions of
the State’s statutes and regulations.
DATES: This regulation is effective
August 27, 2010, unless the EPA
receives adverse written comment on
this regulation by the close of business
July 28, 2010. If the EPA receives such
comments, it will publish a timely
withdrawal of this direct final rule in
the Federal Register informing the
public that this rule will not take effect.

The Director of the Federal Register
approves this incorporation by reference
as of August 27, 2010, in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R06—
RCRA-2009-0708, by one of the
following methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

2 E-mail: patterson.alima@epa.gov.

3. Mail: Alima Patterson, Region 6,
Regional Authorization Coordinator,
State/Tribal Oversight Section (6PD-0),
Multimedia Planning and Permitting
Division, EPA Region 6, 1445 Ross
Avenue, Dallas, Texas 75202-2733.

4. Hand Delivery or Courier. Deliver
your comments to Alima Patterson,
Region 6, Regional Authorization
Coordinator, State/Tribal Oversight
Section (6PD-0), Multimedia Planning
and Permitting Division, EPA Region 6,
1445 Ross Avenue, Dallas, Texas 75202—
2733.

Instructions: Direct your comments to
Docket ID No. EPA-R06—RCRA-2009—
0708. EPA’s policy is that all comments
received will be included in the public
docket without change, including
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information or other information whose
disclosure is restricted by statute. Do
not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov, or e-mail. The
Federal http://www.regulations.gov Web
site is an “anonymous access” system,
which means the EPA will not know
your identity or contact information
unless you provide it in the body of
your comment. If you send an e-mail
comment directly to the EPA without
going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, the EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If the EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, the EPA may not
be able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

You can view and copy the
documents that form the basis for this
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authorization and codification and
associated publicly available materials
from 8:30 a.m. to 4 p.m. Monday
through Friday at the following location:
EPA, Region 6, 1445 Ross Avenue,
Dallas, Texas 75202—-2733, phone
number (214) 665—-8533. Interested
persons wanting to examine these
documents should make an
appointment with the office at least two
weeks in advance.

FOR FURTHER INFORMATION CONTACT:
Alima Patterson, Region 6 Regional
Authorization Coordinator, and Julia
Banks, Codification Coordinator, State/
Tribal Oversight Section (6PD-0),
Multimedia Planning and Permitting
Division, EPA Region 6, 1445 Ross
Avenue, Dallas, Texas 75202—2733,
Phone numbers: (214) 665-8533, and
(214) 665—8178. E-mail address
patterson.alima@epa.gov and
banks.julia@epa.gov.

SUPPLEMENTARY INFORMATION:

1. Authorization of State-Initiated
Changes

A. Why are revisions to state programs
necessary?

States which have received Final
authorization from the EPA under RCRA
section 3006(b), 42 U.S.C. 6926(b), must
maintain a hazardous waste program
that is equivalent to, consistent with,
and no less stringent than the Federal
hazardous waste program. As the
Federal program changes, the States
must change their programs and ask the
EPA to authorize the changes. Changes
to State hazardous waste programs may
be necessary when Federal or State
statutory or regulatory authority is
modified or when certain other changes
occur. Most commonly, States must
change their programs because of
changes to the EPA’s regulations in 40
Code of Federal Regulations (CFR) parts
124, 260 through 268, 270, 273 and 279.
States can also initiate their own
changes to their hazardous waste
program and these changes must then be
authorized.

B. What decisions have we made in this
rule?

We conclude that Arkansas’ revisions
to its authorized program meet all of the
statutory and regulatory requirements
established by RCRA. We found that the
State-initiated changes make Arkansas’
rules more clear or conform more
closely to the Federal equivalents and
are so minor in nature that a formal
application is unnecessary. Therefore,
we grant Arkansas final authorization to
operate its hazardous waste program
with the changes described in the table
at Section G below. Arkansas has

responsibility for permitting Treatment,
Storage, and Disposal Facilities (TSDFs)
within its borders (except in Indian
Country) and for carrying out all
authorized aspects of the RCRA
program, subject to the limitations of the
Hazardous and Solid Waste
Amendments of 1984 (HSWA). New
Federal requirements and prohibitions
imposed by Federal regulations that
EPA promulgates under the authority of
HSWA take effect in authorized States
before they are authorized for the
requirements. Thus, the EPA will
implement those requirements and
prohibitions in Arkansas, including
issuing permits, until the State is
granted authorization to do so.

C. What is the effect of this
authorization decision?

The effect of this decision is that a
facility in Arkansas subject to RCRA
will now have to comply with the
authorized State requirements instead of
the equivalent Federal requirements in
order to comply with RCRA. Arkansas
has enforcement responsibilities under
its State hazardous waste program for
violations of such program, but the EPA
retains its authority under RCRA
sections 3007, 3008, 3013, and 7003,
which include, among others, authority
to:

¢ Do inspections, and require
monitoring, tests, analyses, or reports;

¢ Enforce RCRA requirements and
suspend or revoke permits; and

e Take enforcement actions regardless
of whether the State has taken its own
actions.

This action does not impose
additional requirements on the
regulated community because the
statutes and regulations for which
Arkansas is being authorized by today’s
action are already effective and are not
changed by today’s action.

D. Why wasn'’t there a proposed rule
before this rule?

The EPA did not publish a proposal
before today’s rule because we view this
as a routine program change and do not
expect comments that oppose this
approval. We are providing an
opportunity for public comment now. In
addition to this rule, in the Proposed
Rules section of today’s Federal
Register we are publishing a separate
document that proposes to authorize the
State program changes.

E. What happens if EPA receives
comments that oppose this action?

If the EPA receives comments that
oppose this authorization or the
incorporation-by-reference of the State
program, we will withdraw this rule by

publishing a timely document in the
Federal Register before the rule
becomes effective. The EPA will base
any further decision on the
authorization of the State program
changes, or the incorporation-by-
reference, on the proposal mentioned in
the previous paragraph. We will then
address all public comments in a later
final rule. If you want to comment on
this authorization and incorporation-by-
reference, you must do so at this time.
You may not have another opportunity
to comment. If we receive comments
that oppose only the authorization of a
particular change to the State hazardous
waste program or the incorporation-by-
reference of the State program, we may
withdraw only that part of this rule, but
the authorization of the program
changes or the incorporation-by-
reference of the State program that the
comments do not oppose will become
effective on the date specified above.
The Federal Register withdrawal
document will specify which part of the
authorization or incorporation-by-
reference of the State program will
become effective and which part is
being withdrawn.

F. For what has Arkansas previously
been authorized?

Arkansas initially received final
authorization on January 25, 1985 (50
FR 1513), to implement its Base
Hazardous Waste Management program.
Arkansas received authorization for
revisions to its program on January 11,
1985 (50 FR 1513), effective January 25,
1985; March 27, 1990 (55 FR 11192),
effective May 29, 1990; September 18,
1991 (56 FR 47153), effective November
18, 1991; October 5, 1992 (57 FR 45721),
effective December 4, 1992; October 7,
1994 (59 FR 51115), effective December
21, 1994; Aprﬂ 24, 2002 (67 FR 20038),
effective June 24, 2002; and August 15,
2007 (72 FR 45663), effective October
15, 2007.

G. What changes are we authorizing
with this action?

The State has made amendments to
the provisions listed in the table which
follows. These amendments clarify the
State’s regulations and make the State’s
regulations more internally consistent.
The State’s laws and regulations, as
amended by these provisions, provide
authority which remains equivalent to
and no less stringent than the Federal
laws and regulations. These State-
initiated changes satisfy the
requirements of 40 CFR 271.21(a). We
are granting Arkansas final
authorization to carry out the following
provisions of the State’s program in lieu
of the Federal program. These
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provisions are analogous to the
indicated RCRA statutory provisions or
RCRA regulations found at 40 CFR as of

July 1, 2005. The Arkansas provisions
are from the Arkansas Pollution Control
and Ecology Commission Regulation

No. 23, Hazardous Waste Management,
as amended December 9, 2005, effective
March 23, 2006.

State requirement

Analogous federal requirement

260.10 “dir€CtOI” ...vveeeeeeeccrieeeee et

260.10 “EPA identification number”

260.10 “Solid waste management unit” or “SWMU”” .

260.20(b) intro
260.20(b)(3)

264.75(i)
264.141(f) “completed fiscal year”
264.143(e)(1)
264.143(f)(3)(iv) ..
264.145(e)

264.175(b)(2
264.314(d) & (f)
264.601(d) & (e)
265.75 intro .........
265.75(h)

DS T <1() N

265.110(b)(5)
265.141(f) “completed fiscal year”
265.143(d)(1)

270.7(b)
270.7(g)

270.10(e)(1)
270.10(e)(7)

No Federal Analog.

No Federal analog.
260.20(b) intro.
260.20(b)(3).
260.20(c)—(e) related.
261.5(b).

261.8.

No Federal analog.
No Federal analog.
261.5 related.

264.75 intro.
264.75 related.
264.75 related.
264.141(f) related.
264.143(e)(1).
264.143(f) related.
264.145(e).
264.145(f) related.
264.147(a)(1).
264.147(b)(1)(ii).
264.147(f) related.
264.175 related.
264.314(d) & (f).
No Federal analog.
265.75 intro.
265.75(f).

265.75 related.

No Federal analog.
265.141(f) related.
265.143(d)(1).
265.143(e) related.
265.145(e) related.
265.147(f) related.
265.314(c) & (e).
270.14 related.
124.10(c)(4) related.

270.10 related.

No Federal analog;
270.30.

No Federal analog.

270.13(j).

No Federal Analog.

No Federal analog.
270.70(a) and (c).

Related to: 264.70, 264/265.140(a),

260.10 “EPA identification number”.

261.5(f)(3)&(g)(3) related.

124.10(b) & (c), 124.11 and 124.12(a).

270.70,

270.14 (b)(7) and 270.14(b) related.

H. Who handles permits after the
authorization takes effect?

This authorization does not affect the
status of State permits and those permits
issued by the EPA because no new
substantive requirements are a part of
these revisions.

I. How does this action affect Indian
country (18 U.S.C. 1151) in Arkansas?

Arkansas is not authorized to carry
out its Hazardous Waste Program in
Indian Country within the State. This
authority remains with EPA. Therefore,
this action has no effect in Indian
Country.

I1. Technical Corrections

The following technical corrections
are made to the April 24, 2002 (67 FR
20038) and August 15, 2007 (72 FR
45663) Arkansas authorization Federal
Register documents. There are two
types of corrections being made (the
corrections have been italicized). The
first type includes additions or
corrections to the list of State citations
for Checklist entries that were actually
included in the published Federal
Register documents The second type of
correction is the addition of entire
Checklist entries for the following
Federal requirements which were

inadvertently omitted from the original
authorization tables.

e Land Disposal Restrictions—Phase
IV—Mineral Processing Secondary
Materials Exclusion, [63 FR 28556] May
26, 1998.

e Hazardous Air Pollutant Standards
for Combustors [64 FR 52828-53077,
September 30, 1999 as amended
November 19, 1999, at 64 FR 63209—
63213.].

e Methods Innovation Rule and SW—-
846 Final Update IIIB [70 FR 34538—
34592, June 14, 2005, as amended
August 1, 2005; 70 FR 44150-44151].
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A. Corrections to the April 24, 2002 (67
FR 20038) Authorization Document

1. In the entry for Checklist 107, the
citation “261.4(b)(15)” is corrected to
read “261.4(b)(13)".

2. In the entry for Checklist 109, add
268.46, 268, Appendix II.

3. In the entry for Checklist 110:

e The citation “261.4(a)(1)” is
corrected to read “261.4(a)(10)”.

e The citation “261, Appendix VIII” is
corrected to read “261, Appendix VII”.

4. In the entry for Checklist 114, add
266.103(c)(1)(xi) introductory
paragraph.

5. In the entry for Checklist 118, add
265.316(b) and (c).

6. In the entry for Checklist 122, add
261.4(b)(13) and (b)(14), 264.1(g)(2),
265.1(c)(6).

7. In the entry for Checklist 124, add
264.1(g)(6), 265.1(c)(10), 268.1(e)(4)
intro, 268.1(e)(5), 268.7(b)(3)(ii),
268.9(a), 268.40(b), 270.42 Appendix I.

8. In the entry for Checklist 126, add
265.190(a); 265.314(c).

9. In the entry for Checklist 135, add
261.3(c)(2)(ii)(B).

10. In the entry for Checklist 137, add
264.1(g)(6), 265.1(c)(10), 266.23(a), 266
Appendix XIII, 268.2(g) and (i).

11. In the entry for Checklist 140, the
citation “§ 261.3(a)(2)(iv)(G)” is
corrected to read §§ 261.3(a)(2)(iv)(E)-
(G).

12. In the entry for Checklist 142 B:
Add: 261.6(a)(3)(ii), 268.1(f) intro and
(fi(1), 270.1(c)(2)(viii) intro and
(c)(2)(viii)(A).

13. In the entry for Checklist 142 C,
add 268.1(f)(2), 270.1(c)(2)(viii)(B).

14. In the entry for Checklist 142 D,
add 268.1(f)(3), 270.1(c)(2)(viii)(C)

15. In the entry for Checklist 144, the
citation “270.10(e)(4)” should be
corrected to read “270.10(e)(5)”.

16. In the entry for Checklist 148: The
citation “270.7(d)(f)” is corrected to read
“270.7(d)-(f).

17. In the entry for Checklist 151:

o Add: 268.1(c)(3) intro through
(c)(3)(ii), 268.1(c)(4), 268.1(e)(3),
268.1(e)(4), 268.1(e)(5), 268.42/Table 1

e The citation “268.(a)” is corrected to
read “268.40(a)”.

18. In the entry for Checklist 154,
154.1, 154.2, 154.3, 154.4, 154.5, and
154.6, add 264.13(b)(6) and (b)(8),
264.15(b)(4), 264.73(b)(3) and (b)(6),
264.77(c), 264.179, 264.200, 264.232,
264.1030(b), 264.1033(a)(2)(1)&(ii),
264.1033(f)(2)(vi)(B), 264.1033(k)
through (o), 264.1034(b) intro,
264.1035(c)(9) and (10), 264.1035(d),
264.1050(b), (c) and (f), 264.1055,
264.1058(e), 264.1064(g)(6), 265.1(b),
265.13(b)(6) and (b)(8), 265.15(b)(4),
265.73(b)(3) and (b)(6), 265.77(d),
265.178, 265.202, 265.231, 265.1030(b),
265.1033(a)(2) intro,
265.1033(f)(2)(vi)(B), 265.1033(j) intro,
265.1033(j)(1) and (2), 265.1033(k)
through (n), 265.1034(b) intro,
265.1035(c)(3), 265.1034(c)(9) and
(c)(10), 265.1035(d), 265.1050(b) and (e),
265.1055, 265.1058(e), 265.1064(g](6},
265, Appendix VI.

19. In the entry for Checklist 156, the
entry “263.10(e) & (f)” is corrected to
read “263.10(f) & (g)”.

20. In the entry for Checklist 157:

e The citation “262.30(a)—(e)” is
corrected to read “268.30(a)-(e)”.

e The citation “261.69(a)(3)(ii)” is
corrected to read “261.6(a)(3)(ii)”.

21. In the entry for Checklist 163, add
264.15(b)(4), 264.73(b)(6),
264.1030(b)(3), (c) and (d), 264.1031 “in
light liquid service”, 264.1033(a)(2)(i)
through (iv), 264.1050(b), (c) and (f),
264.1060(a) and (b), 264.1062(b)(2) and
(b)(3), 264.1064(g)(6) and (m),

265.15(b)(4), 265.1030(b)(3),
265.1030(d), 265.1033 (a)(2)(i)~(iv),
265.1033(f)[2](vi}[B), 265.1050(b)(3) and
(e), 265.1060(a) and (b), 265.1064(g)(6)
and (m), 265, Appendix VI; 270.14(b)(5).

22. In the entry for Checklist 167 E,
add 261.3(a)(2)(i), 261.4(b)(7).

23. In the entry for Checklist 168:

e The citation “261.4(a)(16)(iii)” is
corrected to read “261.4(a)(16).

e Add 270.42(j), 270.42 Appendix L

24. In the entry for Checklist 169, add
261.32(a), 261, Appendix VII, 268.35,
268.40/Table.

25. In the entry for Checklist 172, the
citation “268.34(b)” is corrected to read
“268.34”.

26. In the entry for Checklist 174, add
264.90(e) and (f), 264.110(c),
264.112(b)(8), 264.112(c)(2)(iv),
264.118(b)(4) and (d)(2)(iv), 264.140(d),
265.90(f), 265.110(c)&(d), 265.112(b)(8)
and (c)(1)(iv), 265.118(c)(4), (c)(5) and
(d)(1)(iii), 265.121, 265.140(d), 270.1(c)
introductory paragraph.

27. In the entry for Checklist 175:

e Add: 264.1(j) intro and (j)(1),
264.73(b)(17), 264.554 intro and (a)
intro, 265.1(b), 265.118(c)(4),
265.118(c)(5), 265.118(d)(1)(iii),
265.121, 265.140(d), 268.2(c), 268.50[g}.

e The citation “264.1(j)(4)—(17)”
should be corrected to read 264.1(j)(4)-
(13).

28. In the entry for Checklist 177: Add
264.1031 “equipment”, 264.1031 “open-
ended valve or line”.

29. In the entry for Checklist 179:

e The citation “268.40(e)” is
corrected to read “268.40(i) and (j),

e Add 261.2(c)(3), 261.2(c)/Table I,
261.2(e)(1)(iii), 261.4(b)(7)(iii).

30. Add the following new entry to
the Table:

Federal citation

State analog

* *

81. Land Disposal Restric-
tions—Phase IV—Mineral
Processing.

Secondary Materials Exclu-
sion, [63 FR 28556] May
26, 1998. (Checklist 167
D).

* * *

* *

A.C.A. §§8-7-209(b), 8-7-205(1), 8-7-207, 8-7-209(a)(1), (5), (6), (7). (8), (10), & (12), 8-7-209(b)(5) & (6),
8-7-210(b), 8-7-212, 8-7-213, 8-7-214

APC&EC Regulation 23 Regulation 23, §§261.2(c)(3), 261.2(c)/Table I, 261.2(e)(1)(iii), 261.4(a)(17), as amended
February 25, 2000, effective May 20, 2000.

B. Corrections to the August 15, 2007
(72 FR 45663) Authorization Document
1. In the entry for Checklist 185:

e The citation “261.32(f)/Table” is
corrected to read “261.33(f)/Table”.

e Add 261.32(a), 268.48(a)/Table
UTS.

2. In the entry for Checklist 190:

e The citation “268.32(b)(i)—(i1)” is
corrected to read “268.32(b)(1)(i)-
(b)(2)ip .

e Add 268.49(d), 268 Appendix III.

3. In the entry for Checklist 192 B, the
citation “Appendix VII/Table” is
corrected to read “268 Appendix VII/
Table”.

4. In the entry for Checklist 195, add
268.40/Table.

5. In the entry for Checklist 197:

e The citation “266.100(b)(20)(i)—(v)”
is corrected to read “266.100(b)(2)(i)-
).

e Add 270.22 intro.

6. In the entry for Checklist 199, add
261.24(a).
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7. In the entry for Checklist 203, the
citation “279.10(j)” is corrected to read
“279.10(i).

8. In the entry for Checklist 206, add
the following note at the end of the

entry: The State’s regulations effective #07-007-R).

March 23, 2006 erroneously omits the
changes addressed by the February 24,
2005 final rule. This error is corrected
in the State’s June 2007 proposed
rulemaking (APC&E Commission Docket

9. In the entry for Checklist 207, the
citation “264.71(e)” is corrected to read
“264.71(f).

10. Add the following new entries to
the Table:

Description of Federal requirement
(include checklist #, if relevant)

Federal Register date and page
(and/or RCRA statutory authority)

Analogous State authority

* * *

26. Hazardous Air Pollutant Stand-
ards for Combustors (Checklist
182). 19,

63213.

27. Methods Innovation Rule and
SW-846 Final Update IIIB

(Checklist 208). 2005; 70 FR 44150-44151.

70 FR 34538-34592, June 14,
2005, as amended August 1,

* * *

64 FR 52828-53077, September Arkansas Code of 1987 Annotated (A.C.A.) as amended, effective Au-
30, 1999 as amended November
1999, at 64 FR 63209-

gust 2005. Arkansas Pollution Control and Ecology (APC&E) Regu-
lation Number 23 (Hazardous Waste Management) (HWM) Sec-
tions 260.10 “dioxins and furans (D/F)’, 260.10 “TEQ’, 261.38/
Table 1, 264.340(b)—(e), 264.601 intro, 265.340(b) & (c), 266.100(b)
through (h), 266.101(c) intro and (c)(1), 266.105(c) and (d),
266.112(b)(1) intro, 266.112(b)(2)(i), 266 Appendix VI, 270.19
intro, 270.19(e), 270.22 intro, 270.42 Appendix I, 270.62 intro and
270.66 intro, as amended December 9, 2005 effective March 23,
2006.

Arkansas Code of 1987 Annotated (A.C.A.) as amended, effective Au-
gust 2005. Arkansas Pollution Control and Ecology (APC&E) Regu-
lation Number 23 (Hazardous Waste Management) (HWM) Sec-
tions 260.11, 261.3(a)(2)(v), 261.21(a)(1), 261.22(a)(1) & (2),
261.35(b)(2)(iii)(A) & (B), 261.38(c)(7) intro, 261 Appendix I, 261
Appendix IX, 264.190(a), 264.314(c), 264.1034(c)(1)(ii) and (iv),
264.1034(d)(1)(iii) and (f), 264.1063(d)(2), 264 Appendix IX,
265.190(a), 265.314(d), 265.1034(c)(1)(ii) and (iv),
265.1034(d)(1)(iii) and (f), 265.1063(d)(2), 265.1081 “waste sta-
bilization process”, 265.1084, 266.100(d)(1)(ii), 266.100(g)(2),
266.102(b)(1), 266.106(a), 266.112(b)(1) intro, 266.112(b)(2)(i), 266
Appendix IX, 268.40(b), 268 Appendix I1X, 270.19(c)(1)(iii) and (iv),
270.22(a)(2)(ii)(B), 270.62(b)(2)(i)(C) and (D), 270.66(c)(2)(i) and
(i), 279.10(b)(1)(ii), 279.44(c) intro, 279.53(c) intro, and 279.63(c)

intro, as amended December 9, 2005 effective March 23, 2006.

11. Add the following text
immediately after the Table:

Note: Arkansas requirement at 268.42(b) is
not part of the State’s authorized program.
The requirement is not delegable to States.

IIL. Incorporation-by-Reference
A. What is codification?

Codification is the process of placing
a State’s statutes and regulations that
comprise the State’s authorized
hazardous waste management program
into the Code of Federal Regulations
(CFR). Section 3006(b) of RCRA, as
amended, allows the Environmental
Protection Agency (EPA) to authorize
State hazardous waste management
programs to operate in lieu of the
Federal hazardous waste management
regulatory program. The EPA codifies its
authorization of State programs in 40
CFR part 272 and incorporates by
reference State statutes and regulations
that the EPA will enforce under sections
3007 and 3008 of RCRA and any other
applicable statutory provisions.

The incorporation by reference of
State authorized programs in the CFR
should substantially enhance the
public’s ability to discern the current
status of the authorized State program

and State requirements that can be
federally enforced. This effort provides
clear notice to the public of the scope
of the authorized program in each State.

B. What is the history of the codification
of Arkansas’ hazardous waste
management program?

The EPA incorporated by reference
Arkansas’ then authorized hazardous
waste program effective December 13,
1993 (58 FR 52674) and August 21, 1995
(60 FR 32112). In this action, EPA is
revising subpart E of 40 CFR part 272 to
include the recent authorization
revision actions effective June 24, 2002
(67 FR 20038), and October 15, 2007 (72
FR 45663).

C. What codification decisions have we
made in this rule?

The purpose of today’s Federal
Register document is to codify
Arkansas’ base hazardous waste
management program and its revisions
to that program. The EPA provided
notices and opportunity for comments
on the Agency’s decisions to authorize
the Arkansas program, and the EPA is
not now reopening the decisions, nor
requesting comments, on the Arkansas
authorizations as published in the

Federal Register notices specified in
Section LF of this document.

This document incorporates by
reference Arkansas’ hazardous waste
statutes and regulations and clarifies
which of these provisions are included
in the authorized and Federally
enforceable program. By codifying
Arkansas’ authorized program and by
amending the Code of Federal
Regulations, the public will be more
easily able to discern the status of
Federally approved requirements of the
Arkansas hazardous waste management
program.

The EPA is incorporating by reference
the Arkansas authorized hazardous
waste program in subpart E of 40 CFR
part 272. Section 272.201 incorporates
by reference Arkansas’ authorized
hazardous waste statutes and
regulations. Section 272.201 also
references the statutory provisions
(including procedural and enforcement
provisions) which provide the legal
basis for the State’s implementation of
the hazardous waste management
program, the Memorandum of
Agreement, the Attorney General’s
Statements and the Program
Description, which are approved as part
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of the hazardous waste management
program under Subtitle C of RCRA.

D. What is the effect of Arkansas’
codification on enforcement?

The EPA retains its authority under
statutory provisions, including but not
limited to, RCRA sections 3007, 3008,
3013, and 7003, and other applicable
statutory and regulatory provisions to
undertake inspections and enforcement
actions and to issue orders in authorized
States. With respect to these actions, the
EPA will rely on Federal sanctions,
Federal inspection authorities, and
Federal procedures rather than any
authorized State analogues to these
provisions. Therefore, the EPA is not
incorporating by reference such
particular, approved Arkansas
procedural and enforcement authorities.
Section 272.201(c)(2) of 40 CFR lists the
statutory and regulatory provisions
which provide the legal basis for the
State’s implementation of the hazardous
waste management program, as well as
those procedural and enforcement
authorities that are part of the State’s
approved program, but these are not
incorporated by reference.

E. What state provisions are not part of
the codification?

The public needs to be aware that
some provisions of Arkansas’ hazardous
waste management program are not part
of the Federally authorized State
program. These non-authorized
provisions include:

(1) Provisions that are not part of the
RCRA subtitle C program because they
are “broader in scope” than RCRA
subtitle C (see 40 CFR 271.1(i));

(2) Unauthorized amendments to
authorized State provisions; and

(3) New unauthorized State
requirements.

State provisions that are “broader in
scope” than the Federal program are not
part of the RCRA authorized program
and EPA will not enforce them.
Therefore, they are not incorporated by
reference in 40 CFR part 272. For
reference and clarity, 40 CFR
272.201(c)(3) lists the Arkansas
regulatory provisions which are
“broader in scope” than the Federal
program and which are not part of the
authorized program being incorporated
by reference. “Broader in scope”
provisions cannot be enforced by EPA;
the State, however, may enforce such
provisions under State law.

Additionally, Arkansas’ hazardous
waste regulations include amendments
which have not been authorized by the
EPA. Since the EPA cannot enforce a
State’s requirements which have not
been reviewed and authorized in

accordance with RCRA section 3006 and
40 CFR part 271, it is important to be
precise in delineating the scope of a
State’s authorized hazardous waste
program. Regulatory provisions that
have not been authorized by the EPA
include amendments to previously
authorized State regulations as well as
new State requirements. State
regulations that are not incorporated by
reference in today’s rule at 40 CFR
272.201(c)(1), or that are not listed in 40
CFR 272.201(c)(3) (“broader in scope”),
are considered new unauthorized State
requirements. These requirements are
not Federally enforceable.

With respect to any requirement
pursuant to the Hazardous and Solid
Waste Amendments of 1984 (HSWA) for
which the State has not yet been
authorized, the EPA will continue to
enforce the Federal HSWA standards
until the State is authorized for these
provisions.

F. What will be the effect of Federal
HSWA requirements on the
codification?

The EPA is not amending 40 CFR part
272 to include HSWA requirements and
prohibitions that are implemented by
EPA. Section 3006(g) of RCRA provides
that any HSWA requirement or
prohibition (including implementing
regulations) takes effect in authorized
and not authorized States at the same
time. A HSWA requirement or
prohibition supersedes any less
stringent or inconsistent State provision
which may have been previously
authorized by the EPA (50 FR 28702,
July 15, 1985). The EPA has the
authority to implement HSWA
requirements in all States, including
authorized States, until the States
become authorized for such requirement
or prohibition. Authorized States are
required to revise their programs to
adopt the HSWA requirements and
prohibitions, and then to seek
authorization for those revisions
pursuant to 40 CFR part 271.

Instead of amending the 40 CFR part
272 every time a new HSWA provision
takes effect under the authority of RCRA
section 3006(g), the EPA will wait until
the State receives authorization for its
analog to the new HSWA provision
before amending the State’s 40 CFR part
272 incorporation by reference. Until
then, persons wanting to know whether
a HSWA requirement or prohibition is
in effect should refer to 40 CFR 271.1(j),
as amended, which lists each such
provision.

Some existing State requirements may
be similar to the HSWA requirement
implemented by the EPA. However,
until the EPA authorizes those State

requirements, the EPA can only enforce
the HSWA requirements and not the
State analogs. The EPA will not codify
those State requirements until the State
receives authorization for those
requirements.

Statutory and Executive Order Reviews

The Office of Management and Budget
has exempted this action from the
requirements of Executive Order 12866
(58 FR 51735, October 4, 1993), and
therefore, this action is not subject to
review by OMB. This rule authorizes
and incorporates by reference Arkansas’
authorized hazardous waste
management regulations, and imposes
no additional requirements beyond
those imposed by State law. This final
rule does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.). Incorporation
by reference will not impose any new
burdens on small entities. Accordingly,
I certify that this action will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). Because this rule
merely authorizes and incorporates by
reference certain existing State
hazardous waste management program
requirements which the EPA already
approves under 40 CFR part 271, and
does not impose any additional
enforceable duty beyond that required
by State law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4).

This action will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
authorizes and incorporates by reference
existing State hazardous waste
management program requirements
without altering the relationship or the
distribution of power and
responsibilities established by RCRA.
This action also does not have Tribal
implications within the meaning of
Executive Order 13175 (65 FR 67249,
November 6, 2000).

This action also is not subject to
Executive Order 13045 (62 FR 19885,
April 23, 1997), because it is not
economically significant and it does not
make decisions based on environmental
health or safety risks. This action is not
subject to Executive Order 13211,
“Actions Concerning Regulations That
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Significantly Affect Energy Supply
Distribution or Use” (66 FR 28344, May
22, 2001) because it is not a significant
regulatory action under Executive Order
12866.

Under RCRA 3006(b), the EPA grants
a State’s application for authorization as
long as the State meets the criteria
required by RCRA. It would thus be
inconsistent with applicable law for the
EPA, when it reviews a State
authorization application, to require the
use of any particular voluntary
consensus standard in place of another
standard that otherwise satisfies the
requirements of RCRA. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272) do not apply.

The final rule does not include
environmental justice issues that require
consideration under Executive Order
12898 (59 FR 7629, February 16, 1994).
The EPA has complied with Executive
Order 12630 (53 FR 8859, March 15,
1988) by examining the takings
implications of the rule in accordance
with the “Attorney General’s
Supplemental Guidelines for the
Evaluation of Risk and Avoidance of
Unanticipated Takings” issued under
the executive order. As required by
section 3 of Executive Order 12988 (61
FR 4729, February 7, 1996), in issuing
this rule, the EPA has taken the
necessary steps to eliminate drafting
errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States prior to publication
in the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2). This action
will be effective August 27, 2010.

List of Subjects in 40 CFR Parts 271 and
272

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous waste, Hazardous waste
transportation, Incorporation by
reference, Indian lands,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements.

Authority: This notice is issued under the
authority of Sections 2002(a), 3006 and
7004(b) of the Solid Waste Disposal Act as
amended 42 U.S.C. 6912(a), 6926, 6974(b).

Dated: May 5, 2010.
Lawerence E. Starfield,
Regional Administrator, Region 6.

m For the reasons set forth in the
preamble, under the authority at 42
U.S.C. 6912(a), 6926, and 6974(b), EPA
is granting final authorization under
part 271 to the State of Arkansas for
revisions to its hazardous waste
program under the Resource
Conservation and Recovery Act and is
amending 40 CFR part 272 as follows.

PART 272—APPROVED STATE
HAZARDOUS WASTE MANAGEMENT
PROGRAMS

m 1. The authority citation for part 272
continues to read as follows:

Authority: Sections 2002(a), 3006, and
7004(b) of the Solid Waste Disposal Act, as
amended by the Resource Conservation and
Recovery Act of 1976, as amended, 42 U.S.C.
6912(a), 6926, and 6974(b).

Subpart E—[Amended]

m 2. Revise § 272.201 to read as follows:

§272.201 Arkansas State-administered
program: Final authorization.

(a) Pursuant to section 3006(b) of
RCRA, 42 U.S.C. 6926(b), the EPA
granted Arkansas final authorization for
the following elements as submitted to
EPA in Arkansas’ Base program
application for final authorization
which was approved by EPA effective
on January 25, 1985. Subsequent
program revision applications were
approved effective on May 29, 1990;
November 18, 1991; December 4, 1992;
December 21, 1994, June 24, 2002,
October 15, 2007, and August 27, 2010.

(b) The State of Arkansas has primary
responsibility for enforcing its
hazardous waste management program.
However, EPA retains the authority to
exercise its inspection and enforcement
authorities in accordance with sections
3007, 3008, 3013, 7003 of RCRA, 42
U.S.C. 6927, 6928, 6934, 6973, and any
other applicable statutory and
regulatory provisions, regardless of
whether the State has taken its own
actions, as well as in accordance with
other statutory and regulatory
provisions.

(c) State Statutes and Regulations.

(1) The Arkansas statutes and
regulations cited in paragraph (c)(1)(i) of
this section are incorporated by
reference as part of the hazardous waste
management program under Subtitle C
of RCRA, 42 U.S.C. 6921 et seq. This
incorporation by reference is approved

by the Director of the Federal Register
in accordance with 5 U.S.C. 552(a) and
1 CFR part 51. Copies of the Arkansas
statutes that are incorporated by
reference are available from Michie
Publishing, 1275 Broadway Albany,
New York 12204, Phone: (800) 223—
1940. Copies of the Arkansas regulations
that are incorporated by reference are
available from the Arkansas Department
of Environmental Quality Web site at
http://www.adeq.state.ar.us or the
Public Outreach Office, ADEQ, Post
Office Box 8913, Little Rock, AR 72219-
8913, Phone: (501) 682—-0923. You may
inspect a copy at EPA Region 6, 1445
Ross Avenue, Dallas, Texas 75202
(Phone number (214) 665—-8533), or at
the National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to http://www.archives.gov/
federal-register/cfr/ibr-locations.html.

(i) The Binder entitled “EPA
Approved Arkansas Statutory and
Regulatory Requirements Applicable to
the Hazardous Waste Management
Program”, dated October 2007.

(i1) [Reserved]

(2) The following provisions provide
the legal basis for the State’s
implementation of the hazardous waste
management program, but they are not
being incorporated by reference and do
not replace Federal authorities:

(i) Arkansas Code of 1987 Annotated
(A.C.A.), 2000 Replacement, Title 4,
Business and Commercial Law, Chapter
75: Section 4-75—601(4) “Trade Secret”.

(ii) Arkansas Code of 1987 Annotated
(A.C.A.), 2000 Replacement, Title 8,
Environmental Law, Chapter 1: Section
8—1-107.

(iii) Arkansas Hazardous Waste
Management Act of 1979, as amended,
Arkansas Code of 1987 Annotated
(A.C.A.), 2000 Replacement, Title 8,
Environmental Law, Chapter 7,
Subchapter 2: Sections 8-7-205 through
8-7-214, 8-7-217, 8—-7-218, 8-7-220,
8-7-222, 8—7-224 and 8-7-225(b)
through 8-7-225(d).

(iv) Arkansas Hazardous Waste
Management Act of 1979, as amended,
Arkansas Code of 1987 Annotated
(A.C.A.), 2005 Supplement, Title 8,
Environmental Law, Chapter 7,
Subchapter 2: Sections 8—-7-204 (except
8-7-204(e)(3)(B)), 8—7—-227.

(v) Arkansas Resource Reclamation
Act of 1979, as amended, Arkansas Code
of 1987 Annotated (A.C.A.), 2000
Replacement, Title 8, Environmental
Law, Chapter 7, Subchapter 3: Sections
8-7-302(3), 8—7-303, 8—7-308.

(vi) Remedial Action Trust Fund Act
of 1985, as amended, Arkansas Code of
1987 Annotated (A.C.A.), 2000
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Replacement, Title 8, Environmental
Law, Chapter 7, Subchapter 5: Sections
8-7-505(3), 8—7-507, 8—7-511.

(vii) Remedial Action Trust Fund Act
of 1985, as amended, Arkansas Code of
1987 Annotated (A.C.A.), 2005
Supplement, Title 8, Environmental
Law, Chapter 7, Subchapter 5: Sections
8-7-503(6) and (7), 8-7-508, 8—7-512.

(viii) Arkansas Freedom of
Information Act (FOIA) of 1967, as
amended, Arkansas Code of 1987
Annotated (A.C.A.), 2005 Supplement,
Title 25, State Government, Chapter 19:
Sections 25-19-103(1), 25-19-105, 25—
19-107.

(ix) Arkansas Pollution Control and
Ecology (APC&E) Commission
Regulation No. 23, Hazardous Waste
Management, as amended December 9,
2005, effective March 23, 2006, Chapter
One; Chapter Two, Sections 1, 2, 3(a),
3(b)(3), 4, 260.2, 260.20(c) through (f),
261 Appendix IX, 270.7(h) and (),
270.10(e)(8), 270.34; Chapter Three,
Sections 19 and 21, 22; Chapter Five,
Section 28.

(x) Arkansas Pollution Control and
Ecology (APC&E) Commission,
Regulation No. 7, Civil Penalties, July
24, 1992.

(xi) Arkansas Pollution Control and
Ecology (APC&E) Commission,
Regulation No. 8, Administrative
Procedures, June 12, 2000.

(3) The following statutory and
regulatory provisions are broader in
scope than the Federal program, are not
part of the authorized program, and are
not incorporated by reference:

(i) Arkansas Hazardous Waste
Management Act, as amended, Arkansas
Code of 1987 Annotated (A.C.A.), 2000
Replacement, Title 8, Environmental
Law, Chapter 7, Subchapter 2: Section
8—7-226.

(ii) Arkansas Pollution Control and
Ecology (APC&E) Commission
Regulation No. 23, Hazardous Waste
Management, as amended December 9,
2005, effective March 23, 2006, Chapter
Two, Sections 6, 262.13(c), 262.24(d),
263.10(e), 263.13, 264.71(e), 265.71(e);
Chapter Three, Section 25.

(4) Memorandum of Agreement. The
Memorandum of Agreement between
EPA Region VI and the State of
Arkansas, signed by the Executive
Director of the Arkansas Department of
Environmental Quality (ADEQ) on
November 3, 2000, and by the EPA
Regional Administrator on April 5,
2002, is referenced as part of the
authorized hazardous waste
management program under subtitle C
of RCRA, 42 U.S.C. 6921 et seq.

(5) Statement of Legal Authority.
“Attorney General’s Statement for Final
Authorization,” signed by the Attorney

General of Arkansas on July 9, 1984 and
revisions, supplements, and addenda to
that Statement dated September 24,
1987, February 24, 1989, December 11,
1990, May 7, 1992 and by the
Independent Legal Counsel on May 10,
1994, February 2, 1996, March 3, 1997,
July 31, 1997, December 1, 1997,
December 12, 2001, and July 27, 2006
are referenced as part of the authorized
hazardous waste management program
under Subtitle C of RCRA, 42 U.S.C.
6921 et seq.

(6) Program Description. The Program
Description and any other materials
submitted as part of the original
application or as supplements thereto
are referenced as part of the authorized
hazardous waste management program
under subtitle C of RCRA, 42 U.S.C.
6921 et seq.

m 3. Appendix A to part 272, State
Requirements, is amended by revising
the listing for “Arkansas” to read as
follows:

Appendix A to Part 272—State

Requirements
* * * * *
Arkansas

The statutory provisions include:

Arkansas Hazardous Waste Management
Act of 1979, as amended, Arkansas Code of
1987 Annotated (A.C.A.), 2000 Replacement,
Title 8, Environmental Law, Chapter 7,
Subchapter 2: Sections 8-7-202, 8-7-203, 8—
7-215, 8-7-216, 8-7-219, 8-7-221, 8-7-223
and 8-7-225(a).

Arkansas Code of 1987 Annotated (A.C.A.),
2000 Supplement, Title 8, Environmental
Law, Chapter 10, Subchapter 3: Section 8—
10-301(d).

Copies of the Arkansas statutes that are
incorporated by reference are available from
Michie Publishing, 1275 Broadway, Albany,
New York 12204, Phone: (800) 223—1940.

The regulatory provisions include:

Arkansas Pollution Control and Ecology
(APC&E) Commission Regulation No. 23,
Hazardous Waste Management, as amended
December 9, 2005, effective March 23, 2006.
Please note that the 2006 APC&E
Commission Regulation No. 23, is the most
recent version of the Arkansas authorized
hazardous waste regulations. For a few
provisions, the authorized version is found in
the APC&E Commission Regulation 23, dated
January 21, 1996. Arkansas made subsequent
changes to these provisions but these changes
have not been authorized by EPA. The
provisions from the January 21, 1996
regulations are noted below.

Chapter Two, Sections 3(b) introductory
paragraph, 3(b)(2), 3(b)(4); Section 260—
Hazardous Waste Management System—
General—260.1, 260.3, 260.10 (except the
definitions of “consolidation” and “mercury-
containing device,” and the phrase “a written
permit issued by the Arkansas Highway and
Transportation Department authorizing a
person to transport hazardous waste
(Hazardous Waste Transportation Permit), or”

in the definition for “permit”), 260.11 (except
260.11(d)(2), (e)(2), (f)(2) and (g)(2)),
260.20(a), and (b), 260.21, 260.23, 260.30
through 260.33, 260.40, 260.41 and
Appendix L

Section 261—Identification and Listing of
Hazardous Waste—261.1, 261.2, 261.3
(except 261.3(a)(2)(iii) and (e)), 261.4, 261.5,
261.6 (except (a)(5)), 261.7 through 261.11,
261.20 through 261.24, 261.30 through
261.33, 261.35, 261.38, Appendices I, VIl and
VIII.

Section 262 Standards Applicable to
Generators of Hazardous Waste—262.10
(except 262.10(d)), 262.11, 262.12, 262.13
(except 262.13(c)), 262.20 (except 262.20(e)),
262.21, 262.22, 262.23, 262.24 (except
262.24(d)), 262.27, 262.30, 262.31 through
262.34, 262.35 (except the phrase “and the
requirements of § 262.13(d) and § 263.10(d)”
at 262.35(a)(2)), 262.40, 262.41 (except
references to PCBs) (January 21, 1996),
262.42, 262.43, 262.50 through 262.58,
262.60 (except 262.60(e)), 262.70 and
Appendix L.

Section 263—Standards Applicable to
Transporters of Hazardous Waste 263.10
(except 263.10(d) and (e)), 263.11, 263.12,
263.20 (except 263.20(g)(4)), 263.21, 263.22,
263.30 and 263.31.

Section 264—Standards for Owners and
Operators of Hazardous Waste Treatment,
Storage, and Disposal Facilities—264.1
(except 264.1(f) and 264.1(g)(7)), 264.3, 264.4,
264.10, 264.11, 264.12 (except 264.12(a)(2)),
264.13 through 264.19, 264.20(a) through (c),
264.30 through 264.35, 264.37, 264.50
through 264.56, 264.70, 264.71 (except
264.71(a)(3), (d) and (e)), 264.72, 264.73,
264.74, 264.75 (except 264.75(g)), 264.75(g)
(January 21, 1996), 264.75(h) (January 21,
1996), 264.76 (except 264.76(b)), 264.77,
264.90 through 264.101, 264.110 through
264.120, 264.140, 264.141 (except the
definition of “captive insurance” at
264.141(f)), 264.142, 264.143 (except the last
sentence of 264.143(e)(1)), 264.144, 264.145
(except the last sentence of 264.145(e)(1)),
264.146, 264.147 (except the last sentences of
264.147(a)(1)(i) and 264.147(b)(1)(ii) and
except 264.147(g)(1)(ii)), 264.148, 264.151,
264.170 through 264.174, 264.175 (except
264.175(d)(2)), 264.176 through 264.179,
264.190 through 264.200, 264.220 through
264.223, 264.226 through 264.232, 264.250
through 264.254, 264.256 through 264.259,
264.270 through 264.273, 264.276, 264.278
through 264.283, 264.300 through 264.304,
264.309, 264.310, 264.312(a), 264.313,
264.314 (except 264.314(a)(2) and (a)(3)),
264.315, 264.316, 264.317, 264.340 through
264.345, 264.347, 264.351, 264.550 through
264.553, 264.554 (except 264.554(a)(2)),
264.555, 264.570 through 264.575, 264.600
through 264.603, 264.1030 through 264.1036,
264.1050 (except 264.1050(g)), 264.1051
through 264.1065, 264.1080 through
264.1090, 264.1100, 264.1101, 264.1102,
264.1200, 264.1201, 264.1202, Appendix I
(except codes T78 and T79 in Table 2), and
Appendices IV, V and IX.

Section 265—Interim Status Standards For
Owners And Operators Of Hazardous Waste
Treatment, Storage, And Disposal Facilities—
265.1 (except 265.1(c)(2) and (c)(4)), 265.4,
265.10, 265.11, 265.12 (except 265.12(a)(2)),
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265.13 through 265.19, 265.30 through
265.35, 265.37, 265.50 through 265.56,
265.70, 265.71 (except 265.71(a)(3), (d) and
(e)), 265.72, 265.73, 265.74, 265.75 [except
265.75(g)), 265.75(g) (January 21, 1996),
265.75(h) (January 21, 1996), 265.76, 265.77,
265.90 through 265.94, 265.110 through
265.121, 265.140, 265.141 (except the
definition of “captive insurance” at
265.141(f)), 265.142, 265.143 (except the last
sentence of 265.143(d)(1)), 265.144, 265.145,
265.146, 265.147 (except the last sentences of
265.147(a)(1) and 265.147(b)(1) and except
265.147(g)(1)(ii)), 265.148, 265.170 through
265.174, 265.176, 265.177, 265.178, 265.190
through 265.202, 265.220 through 265.226,
265.228 through 265.231, 265.250 through
265.260, 265.270, 265.272, 265.273, 265.276,
265.278 through 265.282, 265.300 through
265.304, 265.309, 265.310, 265.312(a),
265.313, 265.314 (except 265.314(a)(2) and
(3)), 265.315, 265.316, 265.340, 265.341,
265.345, 265.347, 265.351, 265.352, 265.370,
265.373, 265.375, 265.377, 265.381, 265.382,
265.383, 265.400 through 265.406, 265.430,
265.440 through 265.445, 265.1030 through
265.1035, 265.1050 (except 265.1050(f)),
265.1051 through 265.1064, 265.1080
through 265.1102, 265.1200, 265.1201,
265.1202, Appendix I (except codes T78 and
T79 in Table 2), and Appendices III through
VI

Section 266—Standards for the
Management of Specific Hazardous Wastes
and Specific Types of Hazardous Waste
Management Facilities—266.20 through
266.23, 266.70 (except 266.70(b)(3)), 266.80,
266.100 through 266.112, 266.200 through
266.206, 266.210, 266.220, 266.225, 266.230,
266.235, 266.240, 266.245, 266.250, 266.255,
266.260, 266.305, 266.310, 266.315, 266.320,
266.325, 266.330, 266.335, 266.340, 266.345,
266.350, 266.355, 266.360 and Appendices I
through XIII.

Section 268—Land Disposal Restrictions—
268.1 through 268.4, 268.7 (except 268.7
(a)(2)(ii)), 268.9 (except 268.9(d)(2)(ii)),
268.13, 268.14, 268.20, 268.30 through
268.39, 268.40 (except 268.40(e)(1)—(4) and
268.40(i)), 268.41, 268.42 (except 268.42(b)),
268.43, 268.45, 268.46, 268.48, 268.49,
268.50, Appendices III, IV, VI through IX and
XI.

Section 270—Administered Permit
Programs: The Hazardous Waste Permit
Program—270.1, 270.2, 270.3 (except
270.3(f), 270.4, 270.5, 270.6(a) (except the
reference to SW—846)), 270.6(b), 270.7
(except 270.7(h) and (j)), 270.10 (except
270.10(e)(8) and (k)), 270.11 through 270.33,
270.40 through 270.43, 270.50, 270.51,
270.60 (except 270.60(a)), 270.61 through
270.66, 270.68, 270.70 through 270.73,
270.79, 270.80, 270.85, 270.90, 270.95,
270.100, 270.105, 270.110, 270.115, 270.120,
270.125, 270.130, 270.135, 270.140, 270.145,
270.150, 270.155, 270.160, 270.165, 270.170,
270.175, 270.180, 270.185, 270.190, 270.195,
270.200, 270.205, 270.210, 270.215, 270.220,
270.225, 270.230 and 270.235.

Section 273—Standards for Universal
Waste Management—273.1 through 273.4,
273.5 (except 273.5(b)(3)), 273.6, 273.8
through 273.20, 273.30 through 273.40,
273.50 through 273.56, 273.60, 273.61,
273.62, 273.70, 273.80, 273.81.

Section 279—Standards for the
Management of Used Oil—279.1, 279.10,
279.11, 279.12, 279.20 through 279.24,
279.30, 279.31, 279.32, 279.40 through
279.47, 279.50 through 279.67, 279.70
through 279.75, 279.80, 279.81 and 279.82(a).

Copies of the Arkansas regulations that are
incorporated by reference are available from
the Arkansas Department of Environmental
Quality Web site at http://
www.adeq.state.ar.us or the Public Outreach
Office, ADEQ, Post Office Box 8913, Little
Rock, AR 72219-8913, Phone (501) 682—
0923.

* * * * *

[FR Doc. 2010-15332 Filed 6-25-10; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 272
[EPA-R06-2009-0567; FRL-9162-7]
Oklahoma: Incorporation by Reference

of Approved State Hazardous Waste
Management Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The Solid Waste Disposal Act,
as amended, commonly referred to as
the Resource Conservation and
Recovery Act (RCRA), allows the
Environmental Protection Agency (EPA)
to authorize States to operate their
hazardous waste management programs
in lieu of the Federal program. The EPA
uses the regulations entitled “Approved
State Hazardous Waste Management
Programs” to provide notice of the
authorization status of State programs
and to incorporate by reference those
provisions of the State statutes and
regulations that will be subject to the
EPA’s inspection and enforcement. The
rule codifies in the regulations the prior
approval of Oklahoma’s hazardous
waste management program and
incorporates by reference authorized
provisions of the State’s statutes and
regulations.

DATES: This regulation is effective
August 27, 2010, unless the EPA
receives adverse written comment on
this regulation by the close of business
July 28, 2010. If the EPA receives such
comments, it will publish a timely
withdrawal of this immediate final rule
in the Federal Register informing the
public that this rule will not take effect.
The Director of the Federal Register
approves this incorporation by reference
as of August 27, 2010, in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.
ADDRESSES: Submit your comments by
one of the following methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

2. E-mail: patterson.alima@epa.gov.

3. Mail: Alima Patterson, Region 6,
Regional Authorization Coordinator, or
Julia Banks, State/Tribal Oversight
Section (6PD-0), Multimedia Planning
and Permitting Division, EPA Region 6,
1445 Ross Avenue, Dallas, Texas 75202—
2733.

4. Hand Delivery or Courier: Deliver
your comments to Alima Patterson,
Region 6, Regional Authorization
Coordinator, State/Tribal Oversight
Section (6PD-0), Multimedia Planning
and Permitting Division, EPA Region 6,
1445 Ross Avenue, Dallas, Texas 75202—
2733.

Instructions: Direct your comments to
Docket ID No. EPA-R06—RCRA-2009—
0567. EPA’s policy is that all comments
received will be included in the public
docket without change, including
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov, or e-mail. The
Federal http://www.regulations.gov Web
site is an “anonymous access” system,
which means the EPA will not know
your identity or contact information
unless you provide it in the body of
your comment. If you send an e-mail
comment directly to the EPA without
going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, the EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If the EPA
cannot read your comment due to
technical difficulties, and cannot
contact you for clarification, the EPA
may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses. (For additional information
about the EPA’s public docket, visit the
EPA Docket Genter homepage at
http://www.spa.gov/epahome/
dockets.htm.)

You can view and copy the
documents that form the basis for this
codification and associated publicly
available materials from 8:30 a.m. to 4
p.m. Monday through Friday at the
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following location: EPA Region 6, 1445
Ross Avenue, Dallas, Texas, 75202—
2733, phone number (214) 665—8533 or
(214) 665—8178. Interested persons
wanting to examine these documents
should make an appointment with the
office at least two weeks in advance.
FOR FURTHER INFORMATION CONTACT:
Alima Patterson, Region 6 Regional
Authorization Coordinator or Julia
Banks, Codification Coordinator, State/
Tribal Oversight Section (6PD-0),
Multimedia Planning and Permitting
Division, (214) 665—-8533 or (214) 665—
8178, EPA Region 6, 1445 Ross Avenue,
Dallas, Texas 75202—2733, and e-mail
address patterson.alima@epa.gov or
banks.Julia@epa.gov.

SUPPLEMENTARY INFORMATION:
A. What is codification?

Codification is the process of placing
a State’s statutes and regulations that
comprise the State’s authorized
hazardous waste management program
into the Code of Federal Regulations
(CFR). Section 3006(b) of RCRA, as
amended, allows the Environmental
Protection Agency (EPA) to authorize
State hazardous waste management
programs to operate in lieu of the
Federal hazardous waste management
regulatory program. The EPA codifies its
authorization of State programs in 40
CFR part 272 and incorporates by
reference State statutes and regulations
that the EPA will enforce under sections
3007 and 3008 of RCRA and any other
applicable statutory provisions.

The incorporation by reference of
State authorized programs in the CFR
should substantially enhance the
public’s ability to discern the current
status of the authorized State program
and State requirements that can be
Federally enforced. This effort provides
clear notice to the public of the scope
of the authorized program in each State.

B. What is the history of the
authorization and codification of
Oklahoma’s Hazardous Waste
Management program?

Oklahoma initially received Final
authorization effective January 10, 1985
(49 FR 50362), to implement its Base
Hazardous Waste Management program.
Subsequently, the EPA approved
additional program revision
applications effective on June 18, 1990
(55 FR 14280), November 27, 1990 (55
FR 39274), June 3, 1991 (56 FR 13411),
November 19, 1991 (56 FR 47675),
November 29, 1993 (58 FR 50854),
December 21, 1994 (59 FR 51116), April
27,1995 (60 FR 2699), March 14, 1997
(62 FR 12100), July 14, 1998 (63 FR
23673), November 23, 1998 (63 FR

50528), February 8, 1999 (63 FR 67800),
March 30, 2000 (65 FR 16528), Iuly 10,
2000 (65 FR 29981), March 5, 2001 (66
FR 28), and February 4, 2009 (74 FR
6010). The EPA incorporated by
reference Oklahoma’s then-authorized
hazardous waste program effective
December 13, 1993 (58 FR 52679), July
14, 1998 (63 FR 23673), October 25,
1999 (64 FR 46567), and October 27,
2003 (68 FR 51488). In this document,
the EPA is revising Subpart LL of 40
CFR part 272 to include the recent
authorization revision actions effective
June 9, 2003 (68 FR 17308), and April
6, 2009 (74 FR 5994).

C. What codification decisions have we
made in this rule?

The purpose of this Federal Register
document is to codify Oklahoma’s base
hazardous waste management program
and program its revisions through RCRA
Cluster XVII. The EPA provided notices
and opportunity for comments on the
Agency’s decisions to authorize the
Oklahoma program, and the EPA is not
now reopening the decisions, nor
requesting comments, on the Oklahoma
authorizations as published in the
Federal Register notices specified in
Section B of this document.

This document incorporates by
reference Oklahoma’s hazardous waste
statutes and regulations and clarifies
which of these provisions are included
in the authorized and Federally
enforceable program. By codifying
Oklahoma’s authorized program and by
amending the Code of Federal
Regulations, the public will be more
easily able to discern the status of
Federally approved requirements of the
Oklahoma hazardous waste
management program.

The EPA is incorporating by reference
the Oklahoma authorized hazardous
waste program in subpart LL of 40 CFR
part 272. Section 272.1851 incorporates
by reference Oklahoma’s authorized
hazardous waste statutes and
regulations. Section 272.1851 also
references the statutory provisions
(including procedural and enforcement
provisions) which provide the legal
basis for the State’s implementation of
the hazardous waste management
program, the Memorandum of
Agreement, the Attorney General’s
Statements and the Program
Description, which are approved as part
of the hazardous waste management
program under Subtitle C of RCRA.

D. What is the effect of Oklahoma’s
codification on enforcement?

The EPA retains its authority under
statutory provisions, including but not
limited to, RCRA sections 3007, 3008,

3013 and 7003, and other applicable
statutory and regulatory provisions to
undertake inspections and enforcement
actions and to issue orders in authorized
States. With respect to these actions, the
EPA will rely on Federal sanctions,
Federal inspection authorities, and
Federal procedures rather than any
authorized State analogues to these
provisions. Therefore, the EPA is not
incorporating by reference such
particular, approved Oklahoma
procedural and enforcement authorities.
Section 272.1851(c)(2) of 40 CFR lists
the statutory provisions which provide
the legal basis for the State’s
implementation of the hazardous waste
management program, as well as those
procedural and enforcement authorities
that are part of the State’s approved
program, but these are not incorporated
by reference.

E. What state provisions are not part of
the codification?

The public needs to be aware that
some provisions of Oklahoma’s
hazardous waste management program
are not part of the Federally authorized
State program. These non-authorized
provisions include:

(1) Provisions that are not part of the
RCRA subtitle C program because they
are “broader in scope” than RCRA
subtitle C (see 40 CFR 271.1(i));

(2) Federal rules for which Oklahoma
is not authorized, but which have been
incorporated into the State regulations
because of the way the State adopted
Federal regulations by reference.

State provisions that are “broader in
scope” than the Federal program are not
part of the RCRA authorized program
and the EPA will not enforce them.
Therefore, they are not incorporated by
reference in 40 CFR part 272. For
reference and clarity, 40 CFR
272.1851(c)(3) lists the Oklahoma
regulatory provisions which are
“broader in scope” than the Federal
program and which are not part of the
authorized program being incorporated
by reference. “Broader in scope”
provisions cannot be enforced by the
EPA; the State, however, may enforce
such provisions under State law.

Oklahoma has adopted but is not
authorized for the Federal rules
published in the Federal Register on
October 5, 1990 (55 FR 40834); February
1, 1991 (56 FR 3978); February 13, 1991
(56 FR 5910); April 2, 1991 (56 FR
13406); May 1, 1991 (56 FR 19951);
December 23, 1991 (56 FR 66365); June
29,1995 (60 FR 33912); May 26, 1998
(63 FR 28556); June 14, 2005 (70 FR
34538); August 1, 2005 (70 FR 44150).
Therefore, these Federal amendments
included in Oklahoma’s adoption by
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reference at 252:205—-3-2(b) through
252:205—-3—2(m) of the Oklahoma
Administrative Code, are not part of the
State’s authorized program and are not
part of the incorporation by reference
addressed by this Federal Register
document.

With respect to any requirement
pursuant to the Hazardous and Solid
Waste Amendments of 1984 (HSWA) for
which the State has not yet been
authorized, the EPA will continue to
enforce the Federal HSWA standards
until the State is authorized for these
provisions.

F. What will be the effect of federal
HSWA requirements on the
codification?

The EPA is not amending 40 CFR part
272 to include HSWA requirements and
prohibitions that are implemented by
the EPA. Section 3006(g) of RCRA
provides that any HSWA requirement or
prohibition (including implementing
regulations) takes effect in authorized
and not authorized States at the same
time. A HSWA requirement or
prohibition supersedes any less
stringent or inconsistent State provision
which may have been previously
authorized by the EPA (50 FR 28702,
July 15, 1985). The EPA has the
authority to implement HSWA
requirements in all States, including
authorized States, until the States
become authorized for such requirement
or prohibition. Authorized States are
required to revise their programs to
adopt the HSWA requirements and
prohibitions, and then to seek
authorization for those revisions
pursuant to 40 CFR part 271.

Instead of amending the 40 CFR part
272 every time a new HSWA provision
takes effect under the authority of RCRA
section 3006(g), the EPA will wait until
the State receives authorization for its
analog to the new HSWA provision
before amending the State’s 40 CFR part
272 incorporation by reference. Until
then, persons wanting to know whether
a HSWA requirement or prohibition is
in effect should refer to 40 CFR 271.1(j),
as amended, which lists each such
provision.

Some existing State requirements may
be similar to the HSWA requirement
implemented by the EPA. However,
until the EPA authorizes those State
requirements, the EPA can only enforce
the HSWA requirements and not the
State analogs. The EPA will not codify
those State requirements until the State
receives authorization for those
requirements.

G. Statutory and Executive Order
Reviews

The Office of Management and Budget
(OMB) has exempted this action from
the requirements of Executive Order
12866 (58 FR 51735, October 4, 1993),
and therefore this action is not subject
to review by OMB. This rule
incorporates by reference Oklahoma’s
authorized hazardous waste
management regulations and imposes
no additional requirements beyond
those imposed by State law.
Accordingly, I certify that this action
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule merely incorporates by reference
certain existing State hazardous waste
management program requirements
which the EPA already approved under
40 CFR part 271, and with which
regulated entities must already comply,
it does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4).

This action will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
incorporates by reference existing
authorized State hazardous waste
management program requirements
without altering the relationship or the
distribution of power and
responsibilities established by RCRA.
This action also does not have Tribal
implications within the meaning of
Executive Order 13175 (65 FR 67249,
November 6, 2000).

This action also is not subject to
Executive Order 13045 (62 FR 19885,
April 23, 1997), because it is not
economically significant and it does not
make decisions based on environmental
health or safety risks. This rule is not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001), because it is not a significant
regulatory action under Executive Order
12866.

The requirements being codified are
the result of Oklahoma’s voluntary
participation in the EPA’s State program
authorization process under RCRA
Subtitle C. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement

Act 0of 1995 (15 U.S.C. 272 note) do not
apply. As required by section 3 of
Executive Order 12988 (61 FR 4729,
February 7, 1996), in issuing this rule,
the EPA has taken the necessary steps
to eliminate drafting errors and
ambiguity, minimize potential litigation,
and provide a clear legal standard for
affected conduct. The EPA has complied
with Executive Order 12630 (53 FR
8859, March 15, 1988) by examining the
takings implications of the rule in
accordance with the “Attorney General’s
Supplemental Guidelines for the
Evaluation of Risk and Avoidance of
Unanticipated Takings” issued under
the executive order. This rule does not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as amended by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this
document and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication in the
Federal Register. A major rule cannot
take effect until 60 days after it is
published in the Federal Register. This
action is not a “major rule” as defined
by 5 U.S.C. 804(2). This action will be
effective August 27, 2010.

List of Subjects in 40 CFR Part 272

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous waste, Hazardous waste
transportation, Incorporation by
reference, Indian lands,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Water pollution control,
Water supply.

Authority: This action is issued under the
authority of Sections 2002(a), 3006 and
7004(b) of the Solid Waste Disposal Act as
amended, 42 U.S.C. 6912(a), 6926, 6974(b).

Dated: April 30, 2010.

Lawrence E. Starfield,
Acting Regional Administrator, Region 6.
m For the reasons set forth in the

preamble, 40 CFR part 272 is amended
as follows:
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PART 272—APPROVED STATE
HAZARDOUS WASTE MANAGEMENT
PROGRAMS

m 1. The authority citation for part 272
continues to read as follows:

Authority: Sections 2002(a), 3006, and
7004(b) of the Solid Waste Disposal Act, as
amended by the Resource Conservation and
Recovery Act, as amended, 42 U.S.C. 6912(a),
6926, and 6974(b).

m 2. Revise §272.1851 toread as
follows:

§272.1851 Oklahoma State-administered
program: Final authorization.

(a) Pursuant to section 3006(b) of
RCRA, 42 U.S.C. 6926(b), the EPA
granted Oklahoma final authorization
for the following elements as submitted
to EPA in Oklahoma’s base program
application for final authorization
which was approved by EPA effective
on January 10, 1985. Subsequent
program revision applications were
approved effective on June 18, 1990,
November 27, 1990, June 3, 1991,
November 19, 1991, November 29, 1993,
December 21, 1994, April 27, 1995,
March 14, 1997, July 14, 1998 and
November 23, 1998, February 8, 1999,
March 30, 2000, July 10, 2000, March 5,
2001, June 9, 2003 and April 6, 2009.

(b) The State of Oklahoma has
primary responsibility for enforcing its
hazardous waste management program.
However, EPA retains the authority to
exercise its inspection and enforcement
authorities in accordance with sections
3007, 3008, 3013, 7003 of RCRA, 42
U.S.C. 6927, 6928, 6934, 6973, and any
other applicable statutory and
regulatory provisions, regardless of
whether the State has taken its own
actions, as well as in accordance with
other statutory and regulatory
provisions.

(c) State Statutes and Regulations.

(1) The Oklahoma statutes and
regulations cited in paragraph (c)(1)(i) of
this section are incorporated by
reference as part of the hazardous waste
management program under subtitle C
of RCRA, 42 U.S.C. 6921 et seq. The
Director of the Federal Register
approves this incorporation by reference

in accordance with 5 U.S.C. 552(a) and
1 CFR part 51. You may obtain copies
of the Oklahoma regulations that are
incorporated by reference in this
paragraph from the State’s Office of
Administrative Rules, Secretary of State,
P.O. Box 53390, Oklahoma City, OK
73152-3390; Phone number: 405-521—
4911; Web site: http://
www.sos.state.ok.us/oar/
oar_welcome.htm. The statutes are
available from West Publishing
Company, 610 Opperman Drive, P.O.
Box 64526, St. Paul, Minnesota 55164—
0526; Phone: 1-800-328—4880; Web
site: http://west.thomson.com. You may
inspect a copy at EPA Region 6, 1445
Ross Avenue, Dallas, Texas 75202
(Phone number (214) 665—8533), or at
the National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal-register/cfr/ibr-locations.html.

(i) The binder entitled “EPA
Approved Oklahoma Statutory and
Regulatory Requirements Applicable to
the Hazardous Waste Management
Program”, dated April 4, 2009.

(i1) [Reserved]

(2) The following provisions provide
the legal basis for the State’s
implementation of the hazardous waste
management program, but they are not
being incorporated by reference and do
not replace Federal authorities:

(i) Oklahoma Environmental Crimes
Act, as amended through 2007, 21
Oklahoma Statutes (O.S.), Sections
1230.1 et seq.

(ii) Oklahoma Open Meetings Act, as
amended through 2007, 25 Oklahoma
Statutes (O.S.), Sections 301 et seq.

(iii) Oklahoma Statutes, Title 27A,
“Environment and Natural Resources”,
as amended through 2007: Chapter 1,
“Oklahoma Environmental Quality Act”,
Sections 1-1-101 et seq.; Chapter 2,
“Oklahoma Environmental Quality
Code”, Sections 2—2—-101, 2—2-104, 2—2—
201, 2-3-101(F)(1), 2-3-104, 2-3-202,
2-3-501, 2—-3-502, 2—-3-503, 2—-3-504;
“Oklahoma Hazardous Waste
Management Act”, Sections 2-7-102, 2—
7-104, 2-7-105 (except 2—-7-105(27), 2—

7-105(29) and 2—-7-105(34)), 2—7-106,
2-7-107, 2—-7-108(B)(2), 2—7-109, 2—7—
110(A), 2-7-111(C)(2)(b) and (c), 2-7—
111(C)(3), 2-7-113.1, 2-7-115, 2—7—
116(A), 2—-7-116(G), 2-7-116(H)(1), 2—
7-117, 2-7-123, 2-7-126, 2-7-129, 2—
7-130, 2-7-131, 2-7-132, and 2-7-133;
“Oklahoma Uniform Environmental
Permitting Act”, Sections 2—-14-101 et
seq.

(iv) Oklahoma Open Records Act, as
amended through 2007, 51 Oklahoma
Statutes (O.S.), Sections 24A.1 et seq.

(v) Oklahoma Administrative
Procedures Act, as amended through
2007, 75 Oklahoma Statutes (0O.S.),
Sections 250 et seq.

(vi) The Oklahoma Administrative
Code (OAC), Title 252, Chapter 205,
Hazardous Waste Management, effective
July 1, 2008: Subchapter 1, Sections
252:205-1-1(b), 252:205-1-3(a) and (b),
252:205—-1—4(a)—(d); Subchapter 3,
Sections 252:205—3-2(a) introductory
paragraph, 252:205—-3-2(a)(1) and
252:205-3-2(a)(3); Subchapter 11,
Section 252:205-11-3.

(3) The following statutory and
regulatory provisions are broader in
scope than the Federal program, are not
part of the authorized program, and are
not incorporated by reference:

(i) Oklahoma Hazardous Waste
Management Act, as amended, 27A
Oklahoma Statutes (O.S.) as amended
through 2007, Sections 2-7-119, 2—7—
120, 2-7-121, 2-7-121.1 and 2-7-134.

(ii) The Oklahoma Administrative
Code (OAC), Title 252, Chapter 205,
effective July 1, 2008: Subchapter 1,
Sections 252:205-1-1(c)(2) and (3),
252:205—-1-2 “RRSIA”. 252:205-1-2
“Reuse”, 252:205-1-2 “Speculative
accumulation”, 252:205-1-2 “Transfer
facility”, 252:205—1-2 “Transfer station”,
252:205—1—4(e); Subchapter 5, Section
252:205-5—1(4), Subchapter 15;
Subchapter 17; Subchapter 21;
Subchapter 23; and 252:205 Appendices
B, C and D.

(4) Unauthorized State Amendments.
The State’s adoption of the Federal rules
listed in the following table is not
approved by the EPA and are, therefore,
not enforceable:

Federal -

Federal requirement Register Putzjl:t%tlon
reference

Toxicity Characteristics; Hydrocarbon Recovery Operations ............ccccooiiiiiiiiiii i 55 FR 40834 ...... 10/5/90
56 FR 3978 ........ 2/1/91
56 FR 13406 ...... 4/2/91
Toxicity Characteristics; Chlorofluorocarbon Refrigerants ..........cccccoooiiiiiiiiiiiiiiicce e 56 FR 5910 ........ 2/13/91
Administrative Stay for KOB9 LiStNG ......c..ereriiriirieiii ittt 56 FR 19951 ...... 5/1/91
Amendments to Interim Status Standards for Downgradient Ground-water Monitoring Well Locations .... 56 FR 66365 ...... 12/23/91
Removal of Legally ObSOIEte RUIES .......oooiiiiiiiiiiiie e et 60 FR 33912 ...... 6/29/95
Mineral Processing Secondary Materials Exclusion—Amendments t0 40 CFR ..........coooiiiiiiiiiiiniee e 63 FR 28556 ...... 5/26/98
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Federal requirement Register Putzjlg:taetlon
reference
Methods INNOVALION: SW—846 ..........ooiiiiiieciiie ettt et e e e et e e e st e e e s ae e e e eaaeeeeasseeesseeeesnseeeesaseeeaseeesanseeenn 70 FR 34538 ...... 6/14/05
70 FR 44150 ...... 8/1/05

(5) Memorandum of Agreement. The
Memorandum of Agreement between
EPA Region 6 and the State of
Oklahoma, signed by the EPA Regional
Administrator on November 11, 2009, is
referenced as part of the authorized
hazardous waste management program
under subtitle C of RCRA, 42 U.S.C.
6921 et seq.

(6) Statement of Legal Authority.
“Attorney General’s Statement for Final
Authorization”, signed by the Attorney
General of Oklahoma January 20, 1984
and revisions, supplements and
addenda to that Statement dated January
14, 1988 (as amended July 20, 1989);
December 22, 1988 (as amended June 7,
1989 and August 13, 1990); November
20, 1989, November 16, 1990, November
6, 1992, June 24, 1994, December 8,
1994, March 4, 1996, April 15, 1997,
February 6, 1998, December 2, 1998,
October 15, 1999, May 31, 2000, October
15, 2001, June 27, 2003, March 1, 2005,
July 12, 2005, July 03, 2006, and August
25, 2008 are referenced as part of the
authorized hazardous waste
management program under subtitle C
of RCRA, 42 U.S.C. 6921 et seq.

(7) Program Description. The Program
Description and any other materials
submitted as supplements thereto are
referenced as part of the authorized
hazardous waste management program
under subtitle C of RCRA, 42 U.S.C.
6921 et seq.

m 3. Appendix A to part 272 is amended
by revising the listing for “Oklahoma” to
read as follows:

Appendix A to Part 272—State
Requirements

* * * * *

Oklahoma

The statutory provisions include:

Oklahoma Hazardous Waste Management
Act, as amended, 27A Oklahoma Statute
(0.S.) 1997 Edition (unless otherwise
specified), Sections 2—-7-103 (2008
supplement), 2-7—108(A) (2008 supplement),
2—-7-108(B)(1) (2008 supplement), 2—7—
108(B)(3) (2008 supplement), 2—-7—-108(C)
(2008 supplement), 2-7-110(B), 2-7-110(C),
2-7-111(A), 2—-7-111(B), 2-7-111(C)(1), 2—7—
111(C)(2)(a), 2-7-111(D), 2-7-111(E), 2—7—
112, 2-7-116(B) through 2-7-116(F), 2-7—
116(H)(2), 2-7—118, 2—7-124, 2—7—125 (2008
supplement), 2-7-127 and 2-10-301(G), as
published by West Publishing Company, 610
Opperman Drive, P.O. Box 64526, St. Paul,
Minnesota 55164—0526; Phone: 1-800-328—
4880; Web site: http://west.thomson.com.

The regulatory provisions include:

The Oklahoma Administrative Code
(OAQ), Title 252, Chapter 205, effective July
1, 2008: Subchapter 1, Sections 252:205-1—
1(a), 252:205—-1-1(c) introductory paragraph,
252:205-1-1(c)(1), 252:205—1-2 introductory
paragraph, 252:205-1-2 “OHWMA”,
252:205—-1-2 “Post-closure permit”, 252:205—
1-3(c); Subchapter 3, Sections 252:205-3-1,
252:205-3-2(a)(2), 252:205-3-2(b)—(n),
252:205—-3—4, 252:205-3-5 and 252:205—3-6;
Subchapter 5, Sections 252:205-5—1 (except
252:205-5-1(4)), 252:205-5-2 through
252:205-5-5; Subchapter 7, Sections
252:205-7-2 and 252:205-7—4 (except the
phrase “or in accordance with 252:205-15—
1(d)); Subchapter 9, Sections 252:205-9-1
through 252:205-9—4; Subchapter 11,
Sections 252:205-11-1(a) (except the word
“recycling”), 252:205-11-1(b)—(e) and
252:205—-11-2; and Subchapter 13, Sections
252:205—-13-1(a)—(e), as published by the
State’s Office of Administrative Rules,
Secretary of State, P.O. Box 53390, Oklahoma
City, OK 73152-3390; Phone number: 405—
521-4911; Web site: http://
www.sos.state.ok.us/oar/oar_welcome.htm.

* * * * *

[FR Doc. 2010-15328 Filed 6-25-10; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 1
[FCC 08-209]

Amendment of the Schedule of
Application Fees Set

AGENCY: Federal Communications
Commission.
ACTION: Correcting amendment.

SUMMARY: In this document, the
Commission corrects the language in
§1.1113 (c) which was referenced in the
Federal Register publication on January
29, 2009 (74 FR 5107). This document
corrects the final regulations by revising
§1.1113 (c).

DATES: Effective June 28, 2010.

FOR FURTHER INFORMATION CONTACT:
Roland Helvajian, Office of Managing
Director at (202) 418—-0444.
SUPPLEMENTARY INFORMATION: This is a
correction to the Order FCC 08-209 that
was published in the Federal Register
on January 29, 2009. Accordingly, this
correcting amendment corrects the final
regulations by revising the language in
§1.1113 (c) as indicated below.

List of Subjects in 47 CFR Part 1

Administrative practice and
procedure.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

m Accordingly, 47 CFR part 1 is
corrected by making the following
correcting amendments:

PART 1—PRACTICE AND
PROCEDURE

m 1. The authority citation for part 1
continues to read as follows:

Authority: 15 U.S.C. 79 et seq.; 47 U.S.C.
151, 154(i), 154(j), 155, 157, 225, 303(x), and
309.

m 2. Amend § 1.1113 by revising
paragraph (c) to read as follows:

§1.1113 Filing locations.

* * * * *

(c) Fees for applications and other
filings pertaining to the Wireless Radio
Services that are submitted
electronically via ULS may be paid
electronically or sent to the
Commission’s lock box bank manually.
When paying manually, applicants must
include the application file number
(assigned by the ULS electronic filing
system on FCC Form 159) and submit
such number with the payment in order
for the Commission to verify that the
payment was made. Manual payments
must be received no later than ten (10)
days after receipt of the application on
ULS or the application will be
dismissed. Payment received more than
ten (10) days after electronic filing of an
application on a Bureau/Office
electronic filing system (e.g., ULS) will
be forfeited (see §§1.934 and 1.1111.)

* * * * *
[FR Doc. 2010-15628 Filed 6—25-10; 8:45 am]
BILLING CODE 6712-01-P
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DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration

49 CFR Part 234

[Docket No. FRA-2009-0032; Notice No. 5]
RIN 2130-AC20

State Highway-Rail Grade Crossing
Action Plans

AGENCY: Federal Railroad
Administration (FRA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: This final rule complies with
a statutory mandate that the Secretary of
Transportation (Secretary) issue a rule
to require the ten States with the most
highway-rail grade crossing collisions,
on average, over the past three years, to
develop State highway-rail grade
crossing action plans. The final rule
addresses the development, review, and
approval of these highway-rail grade
crossing action plans. This final rule
also removes the preemption provision
of this regulation.

DATES: This final rule is effective August
27, 2010.

FOR FURTHER INFORMATION CONTACT: Ron
Ries, Office of Safety, FRA, 1200 New
Jersey Ave. SE., RRS-23, Mail Stop 25,
Washington, DC 20590 (Telephone 202—
493-6299), or Zeb Schorr, Trial
Attorney, Office of Chief Counsel, FRA,
1200 New Jersey Ave., SE., Mail Stop
10, Washington, DC 20590 (Telephone
202-493-6072).

SUPPLEMENTARY INFORMATION:

I. Proceedings to Date

Pursuant to FRA’s direct final
rulemaking procedures set forth at 49
CFR 211.33, FRA first published the
State Highway-Rail Grade Crossing
Action Plans as a direct final rule in the
Federal Register on September 2, 2009
(74 FR 45336). FRA received one
adverse comment regarding the direct
final rule. Pursuant to 49 CFR 211.33(d),
FRA withdrew the direct final rule and
issued a notice of withdrawal to the
Federal Register. However, due to
regulatory production schedules and
time constraints, the direct final rule
was not withdrawn before its effective
date. As a result, on November 13, 2009,
FRA published a removal of the direct
final rule provisions in the Federal
Register, which removed the changes
effected by the direct final rule, and
contemporaneously published a notice
of proposed rulemaking (NPRM).

Subsequent to the publication of the
NPRM, FRA received written requests
for a public hearing. FRA held a public

hearing in Washington, DC on February
22,2010, and extended the comment
period for an additional fourteen (14)
days following the hearing, up to and
including March 8, 2010. The hearing
enabled the exchange of information
regarding FRA’s proposed amendments,
and allowed the public to articulate
their issues and concerns regarding the
NPRM. FRA received oral and written
testimony at the hearing as well as
written comments during the extended
comment period. A copy of the hearing
transcript was placed in Docket No.
FRA-2009-0032, which is available at
http://www.regulations.gov.

When developing this final rule, FRA
carefully considered all of the
comments, information, data, and
proposals submitted to Docket No.
FRA-2009-0032 and discussed during
the hearing. In addition, FRA’s
extensive knowledge and experience
was relied upon when developing this
final rule. FRA addresses the comments
in the section-by-section analysis and
elsewhere as appropriate.

II. Background

This final rule is intended to comply
with section 202 of the Rail Safety
Improvement Act of 2008 (RSIA08),
Public Law 110-432, Division A, which
was signed into law on October 16,
2008. Section 202 requires the Secretary
(delegated to the Federal Railroad
Administrator by 49 CFR 1.49) to
identify the ten States that have had the
most highway-rail grade crossing
collisions, on average, over the past
three years, and to require those States
to develop State highway-rail grade
crossing action plans, within a
reasonable period of time, as
determined by the Secretary. Section
202 further provides that these plans
must identify specific solutions for
improving safety at crossings, including
highway-rail grade crossing closures or
grade separations, and must focus on
crossings that have experienced
multiple accidents or are at high risk for
such accidents.

a. Comments—In General

FRA received a number of comments
of a personal nature about highway-rail
grade crossing safety. FRA greatly
appreciates the time, effort, and
commitment of the persons who
submitted these comments. FRA
understands that it can be very difficult
to share these personal events. FRA
considers these comments, along with
all of the other comments it receives.
These comments are an important and
positive contribution to the discussion
of highway-rail grade crossing safety.

b. State Identification

As discussed, Congress expressly
directed FRA to identify the ten States
that have had the most highway-rail
grade crossing collisions, on average,
over the past three years. FRA maintains
a database of highway-rail grade
crossing accidents/incidents occurring
at public and private grade crossings, as
such events must be reported to FRA
pursuant to 49 CFR 225.19. From this
database, FRA identified the ten States
with the most reported highway-rail
grade crossing accidents/incidents at
public and private grade crossings
during 2006, 2007, and 2008, to be, as
follows: Alabama, California, Florida,
Georgia, Illinois, Indiana, Iowa,
Louisiana, Ohio, and Texas. FRA will
issue letters to these identified States
and copies of such letters will be placed
in the public docket of this proceeding.

Comments to the NPRM stated that
the methodology used to identify the
States did not account for the rate or
frequency of highway-rail grade
crossings and motor vehicle traffic, and
that a more appropriate measure for
determining highway-rail grade crossing
collisions within a State would be to
measure the number of collisions
relative to the number of vehicles and
the number of highway-rail grade
crossings, as well as consideration of the
actions already taken by that State that
have directly resulted in the reduction
of highway-rail grade crossing
collisions. The final rule does not adopt
these suggestions because the statute
expressly directed FRA to use the
particular methodology articulated in
the final rule (i.e., to identify the ten
States that have had the most highway-
rail grade crossing collisions, on
average, over the past three years). See
RSIAO08 section 202(a).

Another comment stated that the
criteria for selecting the States should be
limited to reported highway-rail grade
crossing collisions at public crossings.
However, again, the statute directed
FRA to identify the ten States that have
had the most highway-rail grade
crossing collisions, and, as such, did not
limit the criteria to only public
crossings. See Id.

c. Time Period To Develop State Action
Plan and Duration of Plan

Section 202 of RSIA08 instructs FRA
to determine a reasonable period of time
within which the ten identified States
must develop a State highway-rail grade
crossing action plan and the period of
time to be covered by such a plan. Based
on previous experience working with
States on highway-rail grade crossing
action plans, FRA has determined that
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States can reasonably develop such
plans within one year from the date this
regulation goes into effect, and that such
plans should cover a period of five
years. A five-year period is appropriate
because many of the remedial actions
that may be included in these plans
(e.g., closures and grade separations)
may take up to five years to implement.
In addition, any identified State that has
already developed an action plan in
conjunction with a recommendation
from DOT’s Office of Inspector General
must ensure compliance with this final
rule and must resubmit the plan as
required.

d. Assistance and Coordination

FRA is available, including FRA
regional grade crossing managers and
FRA experts from the grade crossing and
trespasser prevention division, to
provide assistance to States in
developing and carrying out, as
appropriate, the State highway-rail
grade crossing action plans. FRA’s
Safetydata Web site (http://
www.safetydata.fra.dot.gov) also
contains detailed data that may be of
use in the development of the plans. In
addition, the State highway-rail grade
crossing action plans may be
coordinated with other State or Federal
planning requirements. For example,
States may want to coordinate such
plans with their Strategic Highway
Safety Plans that are required by
SAFETEA-LU, as appropriate.

A comment stated that the NPRM was
redundant with the States’ obligation to
prepare a Highway Safety Improvement
Plan, and would result in a burdensome
duplication of efforts. As discussed, this
rulemaking is required by statute. See
RSIA08 section 202. In addition, as
noted above, States may coordinate their
action plans with their Strategic
Highway Safety Plans.

e. Conditioning the Awarding of Grants

Section 202 of RSIA08 also empowers
FRA to condition the awarding of any
grants under 49 U.S.C. 20158, 20167, or
22501, to an identified State under this
section on the development of such
State’s plan. Although FRA does not
anticipate employing this authority,
FRA reserves its right to pursue such a
course of action in the event that an
identified State fails to comply with this
final rule.

A comment to the NPRM stated that
FRA had limited its enforcement
authority by “excusing” it’s authority to
condition certain grants to States based
on their compliance with the plan
requirements. However, FRA believes
that the final rule adequately conveys
that FRA may condition the awarding of

grants under 49 U.S.C. 20158, 20167, or
22501, to an identified State on the
development of such State’s plan, and
does not diminish FRA’s enforcement
authority.

III. Section-by-Section Analysis

Section 234.1

This section contains the scope
provisions related to this part. An
amendment to this paragraph includes
reference to § 234.11, State Highway-
Rail Grade Crossing Action Plans, as
being within this part’s scope.

A comment to the NPRM asserts that
this rulemaking should not be included
in part 234 of Title 49 of the Code of
Federal Regulations, and that, instead,
should be included in a separate part.
FRA believes that it is perfectly
appropriate to include the provisions
contained in this final rule in part 234
and finds the assertion without merit.
Thus, FRA adopts the provision as
proposed.

Scope

Section 234.3 Application

This section outlines the application
of this part. The amendment to this
paragraph excepts § 234.11, State
Highway-Rail Grade Crossing Action
Plans, from the specific applicability
provisions contained in this section. A
comment to the NPRM requested that
FRA provide guidance or otherwise
clarify whether two particular rail
systems were exempt from the
requirements of part 234. This
rulemaking, however, is not the
appropriate setting to make jurisdiction
determinations regarding particular rail
systems. Such jurisdiction
determinations are more appropriately
handled through direct contact with
FRA'’s Office of Chief Counsel.

Section 234.4 Preemptive Effect

The final rule removes this section
from part 234. Although FRA proposed
amending this section in the NPRM,
FRA now believes that this section is
unnecessary because 49 U.S.C. 20106
sufficiently addresses the preemptive
effect of FRA’s regulations. Providing a
separate Federal regulatory provision
concerning the regulation’s preemptive
effect is duplicative and unnecessary.
Consequently, FRA believes that it is
not necessary to address the comments
submitted regarding this section of the
NPRM.

Section 234.6 Penalties

These section details the civil and
criminal penalties that a person may be
subject to when violating the
requirements of this part. The
amendments to this section provide that
a violation of § 234.11, State Highway-

Rail Grade Crossing Action Plans, will
not give rise to either a civil or criminal
penalty. In addition, a technical
amendment is made to the criminal
penalty section. Specifically, the
citation to section 209(e) of the Federal
Railroad Safety Act of 1970, as amended
(45 U.S.C. 438(e)) is removed and
replaced with a citation to 49 U.S.C.
21311(a).

Section 234.11 State Highway-Rail
Grade Crossing Action Plans

Paragraph (a) of this section explains
that the purpose of this section is to
reduce collisions at highway-rail grade
crossings in the ten identified States
that have had the most highway-rail
grade crossing collisions, on average,
over the past three years. This paragraph
makes clear that this regulation does not
restrict any other State, or other entity,
from adopting a highway-rail grade
crossing action plan, nor does it restrict
any of the identified States from
adopting a plan with additional or more
stringent requirements not inconsistent
with this regulation.

Paragraph (b) of this section makes
clear that this section applies to the ten
States with the most highway-rail grade
crossing collisions, on average, during
the calendar years 2006, 2007, and 2008.

Paragraph (c) of this section requires
each of the ten identified States to
develop a State highway-rail grade
crossing action plan and to submit such
plans to FRA for review and approval
not later than one year after the date this
regulation goes into effect. This
paragraph also details the specific
requirements of the State highway-rail
grade crossing action plans. This
paragraph requires that such plans shall:
identify specific solutions for improving
safety at crossings, including highway-
rail grade crossing closures or grade
separations; focus on crossings that have
experienced multiple accidents or are at
high risk for such accidents; and cover
a five-year period.

Paragraph (d) of this section identifies
the FRA contact information to which
the identified States must direct the
highway-rail grade crossing action plans
for review and approval and details the
process for handling such plans. This
paragraph makes clear that FRA will
review and approve or disapprove a
State highway-rail grade crossing action
plan within 60 days of receiving the
plan. This paragraph further states that,
if the proposed State highway-rail grade
crossing action plan is disapproved,
FRA will notify the affected State as to
the specific areas in which the proposed
plan is deficient, and the State will have
to correct all deficiencies within 30 days
following receipt of written notice from
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FRA. Lastly, this paragraph states that
FRA may condition the awarding of any
grants under 49 U.S.C. 20158, 20167, or
22501 to an identified State on the
development of an FRA approved State
highway-rail grade crossing action plan.

FRA received a number of comments
about the State highway-rail grade
crossing action plans proposed in the
NPRM.

One comment requested that, in the
event a submitted State action plan is
disapproved by FRA, the notice of
disapproval articulate the action plan’s
deficiencies and recommend
corrections. FRA intends, in the
disapproval notice, to provide sufficient
information to enable a State to
successfully correct its plan.

Another comment stated that the
NPRM did not address how proposed
action plans were to be evaluated by
FRA, and what standards would be
applicable, including the applicable
engineering criteria. As an initial matter,
the State action plans are planning
documents and, as such, it was not
necessary to develop specific
engineering criteria. FRA will evaluate
the action plans to ensure that the
specific statutory requirements, as
articulated in this final rule, are met.
FRA expects that, at a minimum,
identified States will analyze highway-
rail grade crossing collision data for
commonalities that may indicate
particular areas that need
improvements. For example, one State
that voluntarily prepared an action plan
found that most multiple-collision
crossings were in close proximity to a
highway-highway intersection. Further
investigation determined that there was
a general lack of knowledge on
interconnecting highway traffic signals
with automatic warning devices at
highway-rail grade crossings (which
subsequently led the State to provide
training on the interconnection). That
State’s plan then provided specific
items that should be considered when
evaluating such crossings.

Another comment sought clarification
on whether the action plans should
provide specific safety solutions for
specific highway-rail grade crossings, or
whether the plans should provide
specific safety solutions for highway-rail
grade crossings more broadly. A similar
comment stated that the NPRM did not
contain any criteria for determining how
many highway-rail grade crossings
should be addressed in the action plans,
and whether any engineering criteria
should be applied in selecting specific
crossings for inclusion in the action
plans. To clarify, the final rule is
intended to require the identified States
to develop action plans that identify

specific safety solutions for highway-rail
grade crossings broadly. With that said,
the rule also requires the States to focus
on crossings that have experienced
multiple accidents or are at high risk for
such accidents. As such, a component of
the action plans may include safety
solutions for specific highway-rail grade
crossings.

A comment also asserted that the
NPRM departed from prior Federal-State
relationships regarding highway-rail
grade crossings. However, as discussed
above, this rulemaking was promulgated
pursuant to a statutory mandate. See
RSIAO08 section 202.

Another comment to the NPRM
claimed that highway-rail grade crossing
safety could be increased by modifying
23 U.S.C. 130 to allow for more
flexibility in the use of Federal dollars
for consolidation crossing efforts. A
similar comment emphasized the
importance of retaining a dedicated
funding source for highway-rail grade
crossing improvements. Other
comments stated that Federal funds
should be taken from highway-rail grade
crossing education efforts, such as
Operation Lifesaver, and redirected to
implementing safety improvements in
highway-rail grade crossings in the
identified States. FRA understands that
increased Federal funding may facilitate
the closure of redundant crossings and
otherwise improve highway-rail grade
crossings; however, this issue is outside
the scope of this rulemaking and the
involved statutory mandate.

Several comments also asserted that
the NPRM was an unfunded mandate
that would burden the identified States
and penalize their citizens, and that
railroads, instead of the identified
States, should plan and implement
safety improvements to highway-rail
grade crossings. Another comment
claimed that the independent
preparation of the action plans is not an
efficient use of the States’ resources and
that, instead, the States should
collaborate with each other and review
best practices for effective safety
programs. However, as previously
discussed, a statute expressly directed
FRA to promulgate this rulemaking and,
specifically, to identify ten States, and
to impose certain requirements on those
States. See RSIA08 section 202.
Moreover, States may work with each
other, along with FRA staff, to further
facilitate the process. Comments also
noted that requiring only ten States to
put forth such plans, with each State
having varying levels of expertise and
creating individualized plans, would
result in a rule that would be neither
national nor uniform. However, again,
FRA promulgated this rule pursuant to

a specific statutory mandate. See Id.
Moreover, there is no requirement that
States have uniform highway-rail grade
crossing safety action plans as each
State may have different issues to
address.

A comment to the NPRM also
suggested that the final rule provide that
the State action plans be protected from
subpoenas and Freedom of Information
Act (FOIA) requests. The final rule does
not adopt this suggestion. FRA has
articulated a process for requesting
confidential treatment of documents
provided to FRA in connection with its
enforcement of statutes or FRA
regulations related to railroad safety.
See 49 CFR 209.11. Moreover, the
statute requiring the action plans does
not provide for such a confidentiality
provision. See RSIA08 section 202.

A comment also asserted that the
identified States do not generally have
the required expertise to prepare the
required action plans. Again, FRA
promulgated this rule pursuant to a
statutory mandate. See Id. In addition,
FRA believes that the identified States
will be able to successfully develop
these plans. Furthermore, FRA is
available, including FRA regional grade
crossing managers and FRA experts
from the grade crossing and trespasser
prevention division, to provide
assistance to States in developing and
carrying out, as appropriate, the State
highway-rail grade crossing action
plans.

Comments also stated that the NPRM
should not only focus on two safety
solutions for highway-rail grade
crossings. These comments suggested
that there are other safety solutions, in
addition to crossing closure and grade
separation solutions discussed in the
NPRM, and that grade separation is
expensive and not viable for most
circumstances. The final rule, however,
makes reference to the crossing closure
and grade separation solutions because
the statute mandated that the plans
address highway-rail grade crossing
closures or grade separations. See
RSIAO08 section 202(a). Moreover, the
final rule does not prohibit the plans
from also addressing other viable safety
solutions.

One comment asserted that the NPRM
did not provide any specific
requirements for the State action plans,
and suggested that engineering
evaluations of the safety issues in the
identified States be required. As an
initial matter, the final rule does
provide specific requirements for the
action plans, including that they:
identify specific solutions for improving
safety at crossings (including highway-
rail grade crossing closures or grade
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separations), and focus on crossings that
have experienced multiple accidents or
are at high risk for such accidents.
These requirements, moreover, do not
prohibit the identified States from
performing engineering evaluations. In
fact, an action plan may identify a
specific problem that will require
engineering evaluations to be performed
at highway-rail grade crossings that
meet certain criteria.

Other comments recommended that
the action plans should: encourage
States to address obstructed motorist
sight lines at highway-rail grade
crossings; incorporate the American
Association of State Highway and
Transportation Officials (AASHTO) line
of sight parameters; and include on-the-
ground assessments of grade crossings.
As an initial matter, this final rule does
not prohibit the identified States from
addressing motorist sight lines, or other
safety approaches, in their action plans.
Moreover, the final rule relies on the
ability of the identified States to identify
problem areas and to develop strategies
to mitigate such problems. And, as
discussed, those specific strategies may
be included in an action plan.

A comment also suggested that the
identified States should not rely on
historic data, in trying to improve
crossing safety. The NPRM, however,
did not discuss the States’ use of
historic data, beyond noting in the
preamble that the development of such
plans would enhance these States’
ability to interpret historical accident
information, among many other things.
Another comment contended that the
NPRM was inadequate because it did
not constitute a long-term plan, was a
one-time effort to address safety
problems at highway-rail grade
crossings, and did not impose any
implementation requirements, or any
requirements for periodically updating
the action plans. As discussed above,
this rule was promulgated pursuant to a
specific statutory mandate. See RSIA08
§ 202. FRA believes that the final rule is
faithful to the statutory requirements. In
addition, the final rule does not prohibit
the identified States from making the
action plans permanent, with periodic
updates.

Several comments to the NPRM
sought new highway-rail grade crossing
regulations and made more general
suggestions regarding improving
crossing safety. For example, one
comment suggested the promulgation of
a uniform Federal safety standard of
active warning devices for highway-rail
grade crossings. Another comment

submitted draft legislation addressing
highway-rail grade crossing safety. And,
one other comment stated that it is
essential to prepare draft uniform
highway-rail grade crossing safety
standards that incorporate Department
of Transportation publications, industry
studies, and AASHTO publications.
Finally, one comment stated that: There
needs to be widespread installation of
crossing gates and lights; there needs to
be more research of, and improvements
to, crossing safety devices; and any
minimum standard of safety must not
stifle the incentives for continuing
improvement in both technology and
application. FRA appreciates this
dialogue regarding the improvement of
highway-rail grade crossing safety;
however, all of these comments seek
actions that are beyond the scope of this
rulemaking.

A comment also stated that the
identified States should develop an
inventory of all highway-rail grade
crossings in order to identify and
address the most dangerous crossings.
FRA appreciates the suggestion, but
again notes that this specific request is
beyond the scope of this rulemaking.
FRA also notes that States and railroads
are required to provide annual updates
to the U.S. DOT Crossing Inventory, and
that such information is available to the
States. In addition, most States currently
have their own crossing inventory
databases. Another comment to the
NPRM stated that FRA should use
FRA'’s database as a tool for identifying
areas of opportunity, instead of
burdening the identified States with
these responsibilities. Still another
comment to the NPRM asserted that
FRA should assign this responsibility to
the railroads as well as the identified
State’s Department of Transportation, in
a collaborative effort to improve the
safety of highway-rail grade crossings.
As previously discussed, this
rulemaking is mandated by statute. See
RSIAO08 section 202. In addition, the
U.S. DOT Crossing Inventory is
available to the States, and most States
have their own crossing inventory
databases. Moreover, FRA staff will be
available to the States to help facilitate
this process.

There were several comments that
were more general in nature. One
comment asserted that the highest
priority of any requirement in the
design and operation of any highway
facility should be safety. With respect to
highway-rail grade crossings, the subject
of this rulemaking, FRA believes safety
improvement is critical, and this general

concept is reflected in the final rule.
Another comment claimed that the
NPRM did not appear to have been
prepared by a person with engineering
expertise in highway-rail grade crossing
safety, and that the NPRM’s objective
was “political.” FRA strongly disagrees
with this characterization. This final
rule is being promulgated pursuant to
specific requirements articulated by a
Congressionally enacted statute, and
FRA believes the final rule is faithful to
those requirements. Lastly, one
comment stated that the NPRM should
not restrict locomotive engineers. FRA
does not believe that the final rule
imposes any further restrictions on
locomotive engineers.

IV. Regulatory Impact and Notices

Executive Order 12866 and DOT
Regulatory Policies and Procedures

This discussion represents the
regulatory impact analysis (RIA). There
is not a separate RIA for inclusion in the
public docket. This final rule has been
evaluated in accordance with existing
policies and procedures, and has been
determined not to be significant under
both Executive Order 12866 and DOT
policies and procedures (44 FR 11034;
Feb. 26, 1979). The ten States identified
for compliance with the development of
the State highway-rail grade crossing
action plans are Alabama, California,
Florida, Georgia, Illinois, Indiana, Iowa,
Louisiana, Ohio, and Texas. These ten
States will incur the burden associated
with implementation of this final rule.
The estimated total quantified
compliance cost for these ten States is
approximately $259,000 over the next
year. The benefits resulting from the
prevention of collisions at highway-rail
grade crossings are expected to exceed
the burden of developing the action
plans. This analysis includes a
quantitative burden measurement and a
qualitative benefit discussion for this
final rule.

The primary burden imposed will be
for State labor resources spent to
comply with the development of the
mandated action plans. FRA estimates
that, on the average, each State will
assign the plan development
responsibilities to a team composed of
a program manager, a project engineer,
a budget analyst, a business specialist,
and a legal expert. Table A lists the
aggregate salary estimates and man-year
allocations for the entire mandated
population.
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TABLE A—AGGREGATED SALARY SUMMARY OF THE 10 IDENTIFIED STATES

Position Salary Hourly rate Labor hours Estimate
Program Manager, Transportation ............ccccocveiniiiincnciiciiceie $483,000.00 $39.90 40 $2,793.27
Project ENgineer .........ccccoccevveiveeennes 69,000.00 33.17 80 4,644.23
Budget ANalyst .......ccoiiiiiii e 52,000.00 25.00 40 1,750.00
Business Specialist, Transportation ..........ccccccceeneerieenienieenieene 43,000.00 20.67 400 14,471.15
Legal EXPErt ... 68,000.00 32.69 40 2,288.46
.................................................................................... 25,947.12

The estimated cost is found as the
product of the hourly rate, the labor
hours, and an estimated overhead rate.
Overhead is considered at 75% of the
hourly rate. Example Calculation:

[($39.90 per hour) * (40 hours) * (1 + .75
(overhead rate))] = $2,793.27.

The final rule requires that FRA
review and approve each submitted
plan consistent with the statutory
mandate. FRA anticipates that the

average review time for each of the
initial submissions will be 6 hours per
plan. Table B lists the aggregated
Federal burden associated with the
review and approval of the required
plans.

TABLE B—FEDERAL COMPLIANCE SUMMARY

Tasking States Labor hours Rate Estimate
Plan Submission REVIEW ..........ccceeviiiiiiiiieeeieciiiiee e eeeireeee e 10 6 $52.50 $5,512.50
.................................................................................... 5,512.50

To summarize quantitatively, the
State burden that will be imposed by
this final rule was derived from the
estimated sum of the original burden
submission from the ten identified

States and the burden resubmission
from the quantum that may not comply
during the initial submission. FRA
considers $259,000 to represent the
aggregated State burden for the one year

period of this requirement. Listed in
Table C is the aggregated burden
summary.

TABLE C—AGGREGATED BURDEN SUMMARY

Estimate Quantity Total estimates
State SUDMISSION BUIEN ......cccuviieiiiieecee e et e e e e e sarae e e nneas $25,947.12 10 $259,471.15
........................................................ 259,471.15

The development of State highway-
rail grade crossing action plans will
likely result in a reduction in highway-
rail grade crossing safety collisions.
Development of such plans will
enhance these States’ ability to view
their population of grade crossings,
interpret historical accident
information, evaluate the overall state of
highway-rail grade crossing safety, and
identify particular areas in need of
attention. Any patterns of collisions or
causal factors will become more readily
apparent as a result of the detailed
study, assessment, and status reporting
involved in the development of the
State action plan. In these plans, each
State will identify specific solutions for
improving safety at individual
crossings, including crossing closures or
grade separations, with special focus on
those crossings that are found to have
experienced multiple accidents or that
show a heightened risk for accidents.
Identification of high risk corridors may
also occur as a result of the analysis

component of the State action plan. As
each State’s highway-rail grade crossing
action plan may be coordinated with
other State or Federal planning
requirements, additional benefits may
be obtained through closer integration of
grade crossing safety issues into the
overall State transportation safety
planning efforts.

During the three-year time period,
2006 through 2008, the ten States with
the most grade crossing collisions, as
currently reported, accounted for 51
percent, or almost 4,200 accidents, of all
grade crossing collisions nationwide.
Highway vehicle damage accounted for
more than $28.5 million during this
three-year time period, and a combined
total of 546 lives were lost. Economic
research indicates that $6.0 million per
statistical life saved is a reasonable
estimate of people’s willingness to pay
for transportation safety improvements.
Therefore, FRA estimates an
accumulated $3.28 billion to represent
the statistical value of the lives lost as

a result of grade crossing collisions in
these ten States. Finally, there were
1,666 injuries over the same three-year
time period in these ten States.
Assuming very conservatively, for
purposes of this analysis, that these
injuries were all minor in nature (e.g.,
injuries that may not require
professional medical treatment and
where recovery is usually rapid and
complete) and thus assigning a cost of
$12,000 per injury (i.e., 0.2% of the
value of a statistical life), injury costs for
this three-year period totaled close to
$20 million. Thus, the cost to society of
the average incident in the three-year
time period was $796,000. Prevention of
just one such incident would more than
exceed the cost of implementing this
rule. FRA believes that it is reasonable
to expect that such an incident may be
prevented by the implementation of this
rule. In addition to the safety benefits,
other potential benefits will include:
Increased train and highway traffic
mobility by reducing collisions, fewer
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demands on emergency services to
respond to crossing collisions, and some
improvement in air quality by reducing
emissions from vehicles that are unable
to move due to crossing collisions.

The findings of this analysis are
sensitive to its assumptions. The burden
estimates are largely driven by the
composition of the State’s team and the
level of effort expended by each
individual. Such factors may vary from

team to team. FRA realizes that the level
of expertise per State, per team, per
member, will vary and, therefore, has
applied a 20 percent sensitivity factor
above and below the baseline as follows:

TABLE D—AGGREGATED SENSITIVITY ANALYSIS SUMMARY

Estimate

Low High

Aggregated Submission Burden ..............ccoceeuee.

$259,471.15

$207,576.92 $ 311,365.38

Thus, when defining the projected cost
burden to the individual States within
the framework of team complexion and
with regard to the estimated sensitivity
of the individual expertise of the
employee selected, FRA finds that it is
reasonable to estimate that the burden
could range from $20,800 to $31,100 per
State. FRA finds that the total cost
burden associated with this final rule
ranges from $208,000 to $311,000.

In commenting on FRA’s RIA of the
NPRM, one commenter contended that
the action plans should be prepared by
licensed professional engineers
practicing in the transportation area
with expertise in grade crossing design,
operations, and safety. Although it may
be necessary to use such an engineer to
implement aspects of an action plan,
FRA believes that the development of
the actions plans do not require the
direction of such engineers. Another
commenter questioned the identified
States ability to develop action plans
under the NPRM’s time and cost
parameters, and suggested that the
States will develop general plans
proposing “one-size-fits-all” solutions.
As discussed previously, FRA believes
that the identified States will be able to
successfully develop these plans in the
allotted timeframe. Furthermore, FRA is
available, including FRA regional grade
crossing managers and FRA experts
from the grade crossing and trespasser
prevention division, to provide
assistance to States in developing and
carrying out, as appropriate, the State
highway-rail grade crossing action
plans. In addition, FRA believes that
each identified State will develop an
action plan tailored to address that
State’s particular safety issues. One
commenter also questioned FRA’s
estimate of the cost of preparing the

1“Table of Size Standards,” U.S. Small Business
Administration, January 31, 1996, 13 CFR part 121.
See also NAICS Codes 482111 and 482112.

actions plans and stated that the
estimate of $26,000 per State was an
under-valuation. As described above,
the time and cost parameters represent
an aggregation of information and
estimates obtained from a sample of the
States as to their own individual
estimates necessary to comply with the
provisions of the final rule. In addition,
the estimated cost per State of
approximately $26,000 is an average
composed of estimated costs
significantly larger and smaller.

Regulatory Flexibility Act and Executive
Order 13272

The Regulatory Flexibility Act of 1980
(5 U.S.C. 601 et seq.) and Executive
Order 13272 require a review of
proposed and final rules to assess their
impact on small entities. An agency
must prepare a final regulatory analysis,
unless it determines and certifies that
the rule would not have a significant
economic impact on a substantial
number of small entities.

“Small entity” is defined in 5 U.S.C.
601. Section 601(3) defines a “small
entity” as having the same meaning as
“small business concern” under § 3 of
the Small Business Act. This includes
any small business concern that is
independently owned and operated, and
is not dominant in its field of operation.
Section 601(4) includes not-for-profit
enterprises that are independently
owned and operated, and are not
dominant in their field of operations
within the definition of “small entities.”
Additionally, § 601(5) defines as “small
entities” governments of cities, counties,
towns, townships, villages, school
districts, or special districts with
populations less than 50,000.

The U.S. Small Business
Administration (SBA) stipulates “size

2 See 68 FR 24891 (May 9, 2003).

standards” for small entities. It provides
that the largest a for-profit railroad
business firm may be (and still classify
as a “small entity”) is 1,500 employees
for “Line-Haul Operating” railroads, and
500 employees for “Short-Line
Operating” railroads.?

SBA size standards may be altered by
Federal agencies in consultation with
SBA, and in conjunction with public
comment. Pursuant to the authority
provided to it by SBA, FRA has
published a final policy, which formally
establishes small entities as railroads
that meet the line haulage revenue
requirements of a Class III railroad.2
Currently, the revenue requirements are
$20 million or less in annual operating
revenue, adjusted annually for inflation.
The $20 million limit (adjusted
annually for inflation) is based on the
Surface Transportation Board’s
threshold of a Class III railroad carrier,
which is adjusted by applying the
railroad revenue deflator adjustment.3

This rule would apply to States—
none of which is small as defined above.
Thus, pursuant to section 605(b) of the
Regulatory Flexibility Act, 5 U.S.C.
605(b), FRA certifies that this rule will
not have a significant economic impact
on a substantial number of small
entities, as it only affects ten identified
States.

Paperwork Reduction Act

The information collection
requirements in this final rule have been
submitted for approval to the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1995,
44 U.S.C. 3501 et seq. The section that
contains the new information collection
requirements is noted below, and the
estimated burden times to fulfill each
requirement are as follows:

3 For further information on the calculation of the
specific dollar limit, please see 49 CFR part 1201.
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Average time
. . Total I Total |
CFR Section Respondent universe lf)et:pgr'::éjsa per(;%ieg)nse blﬂtj‘eﬁmﬁs
234.11—State Highway-Rail Grade Crossing Action
Plans:
—Development and Submission of Plans ................ 10 States ......ccccvveene 10 plans ... 600 6,000
—Disapproval of State Highway-Rail Grade Cross- | 10 States ................... 5 revised plans .......... 80 400
ing Action Plan and Submission of Revised Plan.

All estimates include the time for
reviewing instructions; searching
existing data sources; gathering or
maintaining the needed data; and
reviewing the information. For
information or a copy of the paperwork
package submitted to OMB, contact Mr.
Robert Brogan at 202—493-6292 or Ms.
Kimberly Toone at 202—493—-6132 or via
e-mail at the following addresses:
Robert.Brogan@dot.gov;
Kimberly.Toone@dot.gov.

Organizations and individuals
desiring to submit comments on the
collection of information requirements
should direct them to the Office of
Management and Budget, Office of
Information and Regulatory Affairs,
Washington, DC 20503, Attention: FRA
Desk Officer. Comments may also be
sent via e-mail to the Office of
Management and Budget at the
following address:
oira_submissions@omb.eop.gov.

OMB is required to make a decision
concerning the collection of information
requirements contained in this direct
final rule between 30 and 60 days after
publication of this document in the
Federal Register. Therefore, a comment
to OMB is best assured of having its full
effect if OMB receives it within 30 days
of publication.

FRA cannot impose a penalty on
persons for violating information
collection requirements which do not
display a current OMB control number,
if required. FRA intends to obtain
current OMB control numbers for any
new information collection
requirements resulting from this
rulemaking action prior to the effective
date of this final rule. The OMB control
number, when assigned, will be
announced by separate notice in the
Federal Register.

Environmental Impact

FRA has evaluated this final rule in
accordance with its “Procedures for
Considering Environmental Impacts”
(FRA’s Procedures) (64 FR 28545, May
26, 1999) as required by the National
Environmental Policy Act (42 U.S.C.
4321 et seq.), other environmental
statutes, Executive Orders, and related
regulatory requirements. FRA has
determined that this final rule is not a

major FRA action (requiring the
preparation of an environmental impact
statement or environmental assessment)
because it is categorically excluded from
detailed environmental review pursuant
to section 4(c)(20) of FRA’s Procedures.
64 FR 28545, 28547, May 26, 1999. In
accordance with section 4(c) and (e) of
FRA'’s Procedures, the agency has
further concluded that no extraordinary
circumstances exist with respect to this
final rule that might trigger the need for
a more detailed environmental review.
As a result, FRA finds that this final rule
is not a major Federal action
significantly affecting the quality of the
human environment.

Federalism Implications

This final rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132, “Federalism” (64 FR 43255, Aug.
4, 1999), which requires FRA to develop
an accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” are defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, the agency may
not issue a regulation with federalism
implications that imposes substantial
direct compliance costs and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or the agency consults
with State and local government
officials early in the process of
developing the regulation. Where a
regulation has federalism implications
and preempts State law, the agency
seeks to consult with State and local
officials in the process of developing the
regulation.

FRA has determined that this final
rule will not have substantial direct
effects on the States, on the relationship
between the national government and

the States, nor on the distribution of
power and responsibilities among
various levels of government. In
addition, FRA has determined that this
final rule will not impose substantial
direct compliance costs on State and
local governments. Therefore, the
consultation and funding requirements
of E.O. 13132 do not apply.

Although this final rule removes the
preemption section of part 234, FRA
notes that this part could have
preemptive effect by the operation of
law under the FRSA. 49 U.S.C. 20106.
Section 20106 provides that States may
not adopt or continue in effect any law,
regulation, or order related to railroad
safety or security that covers the subject
matter of a regulation prescribed or
order issued by the Secretary of
Transportation (with respect to railroad
safety matters) or the Secretary of
Homeland Security (with respect to
railroad security matters), except when
the State law, regulation, or order
qualifies under the “essentially local
safety or security hazard” exception to
§20106.

This final rule also amends FRA’s
regulations by adding a provision for
State highway-rail grade crossing action
plans. This provision expressly provides
that it does not restrict any State, not
identified by the final rule, or other
entity, from adopting a highway-rail
grade crossing action plan, nor does it
restrict any of the identified States from
developing action plans with additional
or more stringent requirements that are
not inconsistent with this final rule.

In sum, FRA has analyzed this final
rule in accordance with the principles
and criteria contained in Executive
Order 13132, and has determined that
preparation of a federalism summary
impact statement for this final rule is
not required.

Unfunded Mandates Reform Act of 1995

Pursuant to Section 201 of the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4, 2 U.S.C. 1531), each
Federal agency “shall, unless otherwise
prohibited by law, assess the effects of
Federal regulatory actions on State,
local, and tribal governments, and the
private sector (other than to the extent
that such regulations incorporate
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requirements specifically set forth in
law).” Section 202 of the Act (2 U.S.C.
1532) further requires that “before
promulgating any general notice of
proposed rulemaking that is likely to
result in the promulgation of any rule
that includes any Federal mandate that
may result in expenditure by State,
local, and tribal governments, in the
aggregate, or by the private sector, of
$141,300,000 or more in any one year,
and before promulgating any final rule
for which a general notice of proposed
rulemaking was published, the agency
shall prepare a written statement”
detailing the effect on State, local, and
tribal governments and the private
sector. This final rule will not result in
the expenditure, in the aggregate, of
$141,300,000 or more in any one year,
and thus preparation of such a
statement is not required.

Energy Impact

Executive Order 13211 requires
Federal agencies to prepare a Statement
of Energy Effects for any “significant
energy action.” 66 FR 28355 (May 22,
2001). Under the Executive Order, a
“significant energy action” is defined as
any action by an agency (normally
published in the Federal Register) that
promulgates or is expected to lead to the
promulgation of a final rule or
regulation, including notices of inquiry,
advance notices of proposed
rulemaking, and notices of proposed
rulemaking that: (1)(i) Is a significant
regulatory action under Executive Order
12866 or any successor order, and (ii) is
likely to have a significant adverse effect
on the supply, distribution, or use of
energy; or (2) is designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. FRA has
evaluated this final rule in accordance
with Executive Order 13211. FRA has
determined that this final rule will not
have a significant adverse effect on the
supply, distribution, or use of energy.
Consequently, FRA has determined that
this regulatory action is not a
“significant energy action” within the
meaning of Executive Order 13211.

Privacy Act Information

Interested parties should be aware
that anyone is able to search the
electronic form of all comments
received into any agency docket by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (Volume

65, Number 70; Pages 19477-78), or you
may visit http://www.regulations.gov.

List of Subjects in 49 CFR Part 234

Highway safety; Penalties; Railroad
safety; and Reporting and recordkeeping
requirements.

The Rule

m In consideration of the foregoing, FRA
amends part 234 of chapter II, subtitle
B of title 49, Code of Federal
Regulations, as follows:

PART 234—GRADE CROSSING
SIGNAL SYSTEM SAFETY AND STATE
ACTION PLANS

m 1. The authority citation for part 234
is revised to read as follows:

AuthOI‘ity: 49 U.S.C. 20103, 20107; 28
U.S.C. 2461, note; Pub. L. 110-432, Div. A,
§202; and 49 CFR 1.49.

m 2. The heading for part 234 is revised
to read as set forth above.

m 3. Section 234.1 is revised to read as
follows:

§234.1 Scope.

This part imposes minimum
maintenance, inspection, and testing
standards for highway-rail grade
crossing warning systems. This part also
prescribes standards for the reporting of
failures of such systems and prescribes
minimum actions railroads must take
when such warning systems
malfunction. This part also requires
particular identified States to develop
State highway-rail grade crossing action
plans. This part does not restrict a
railroad or a State from adopting and
enforcing additional or more stringent
requirements not inconsistent with this
part.

W 4. Section 234.3 isrevised to read as
follows:

§234.3 Application.

With the exception of § 234.11, this
part applies to all railroads except:

(a) A railroad that exclusively
operates freight trains only on track
which is not part of the general railroad
system of transportation;

(b) Rapid transit operations within an
urban area that are not connected to the
general railroad system of
transportation; and

(c) A railroad that operates passenger
trains only on track inside an
installation that is insular; i.e., its
operations are limited to a separate
enclave in such a way that there is no
reasonable expectation that the safety of
the public—except a business guest, a
licensee of the railroad or an affiliated
entity, or a trespasser—would be
affected by the operation. An operation

will not be considered insular if one or
more of the following exists on its line:

(1) A public highway-rail crossing
that is in use;

(2) An at-grade rail crossing that is in
use;

(3) A bridge over a public road or
waters used for commercial navigation;
or

(4) A common corridor with a
railroad, i.e., its operations are within
30 feet of those of any railroad.

§234.4 [Removed]

m 5. Section 234.4 is removed.
m 6. Section 234.6 is revised to read as
follows:

§234.6 Penalties.

(a) Civil penalty. Any person (an
entity of any type covered under 1
U.S.C. 1, including but not limited to
the following: A railroad; a manager,
supervisor, official, or other employee
or agent of a railroad; any owner,
manufacturer, lessor, or lessee of
railroad equipment, track, or facilities;
any independent contractor providing
goods or services to a railroad; and any
employee of such owner, manufacturer,
lessor, lessee, or independent
contractor) who violates any
requirement of this part, except for any
violation of § 234.11 of this part, or
causes the violation of any such
requirement is subject to a civil penalty
of at least $650, but not more than
$25,000 per violation, except that:
Penalties may be assessed against
individuals only for willful violations,
and where a grossly negligent violation
or a pattern of repeated violations has
created an imminent hazard of death or
injury to persons, or has caused death
or injury, a penalty not to exceed
$100,000 per violation may be assessed.
Each day a violation continues shall
constitute a separate offense. Appendix
A to this part contains a schedule of
civil penalty amounts used in
connection with this rule. The railroad
is not responsible for compliance with
respect to any condition inconsistent
with the technical standards set forth in
this part where such variance arises as
a result of actions beyond the control of
the railroad and the railroad could not
have prevented the variance through the
exercise of due diligence. The foregoing
sentence does not excuse any instance
of noncompliance resulting from the
actions of the railroad’s employees,
agents, or contractors.

(b) Criminal penalty. Whoever
knowingly and willfully makes, causes
to be made, or participates in the
making of a false entry in reports
required to be filed by this part, or files
a false report or other document
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required to be filed by this part, except
for any document filed pursuant to

§ 234.11 of this part, is subject to a
$5,000 fine and 2 years imprisonment as
prescribed by 49 U.S.C. 522(a) and
21311(a).

Subpart B—Reports and Plans

m 7. The heading to subpart B is revised
to read as set forth above.

m 8. Section 234.11 is added to subpart
B to read as follows:

§234.11 State highway-rail grade crossing
action plans.

(a) Purpose. The purpose of this
section is to reduce collisions at
highway-rail grade crossings in the ten
States that have had the most highway-
rail grade crossing collisions, on
average, during the calendar years 2006,
2007, and 2008. This section does not
restrict any other State, or other entity,
from adopting a highway-rail grade
crossing action plan. This section also
does not restrict any of the States
required to develop action plans under
this section from adopting a highway-
rail grade crossing action plan with
additional or more stringent
requirements not inconsistent with this
section.

(b) Application. This section applies
to the ten States that have had the most
highway-rail grade crossing collisions,
on average, during the calendar years
2006, 2007, and 2008.

(c) Action plans. (1) The ten identified
States shall each develop a State
highway-rail grade crossing action plan
and submit such a plan to FRA for
review and approval not later than
August 27, 2011.

(2) A State highway-rail grade
crossing action plan shall:

(i) Identify specific solutions for
improving safety at crossings, including
highway-rail grade crossing closures or
grade separations;

(ii) Focus on crossings that have
experienced multiple accidents or are at
high risk for such accidents; and

(iii) Cover a five-year time period.

(d) Review and approval. (1) State
highway-rail grade crossing action plans
required under paragraph (c) of this
section shall be submitted for FRA
review and approval using at least one
of the following methods: Mail to the
Associate Administrator for Railroad
Safety/Chief Safety Officer, U.S.
Department of Transportation, Federal
Railroad Administration, 1200 New
Jersey Ave., SE., Washington, DC 20590;
or e-mail to
rrs.correspondence@fra.dot.gov.

(2) FRA will review and approve or
disapprove a State highway-rail grade

crossing action plan submitted pursuant
to paragraph (d) of this section within
60 days of receipt.

(3) If the proposed State highway-rail
grade crossing action plan is
disapproved, FRA will notify the
affected State as to the specific areas in
which the proposed plan is deficient. A
State shall correct all deficiencies
within 30 days following receipt of
written notice from FRA.

(4) FRA may condition the awarding
of any grants under 49 U.S.C. 20158,
20167, or 22501 to an identified State on
the development of an FRA approved
State highway-rail grade crossing action
plan.

Issued in Washington, DC, on June 22,
2010.

Karen Rae,

Deputy Administrator, Federal Railroad
Administration.

[FR Doc. 2010-15534 Filed 6—25-10; 8:45 am]
BILLING CODE 4910-06-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 100107011-0248-03]
RIN 0648-AY43

Fisheries of the Northeastern United
States; Atlantic Sea Scallop Fishery;
Framework Adjustment 21

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS is implementing
measures specified in Framework
Adjustment 21 (Framework 21) to the
Atlantic Sea Scallop Fishery
Management Plan (FMP), which was
developed by the New England Fishery
Management Council (Council).
Framework 21 specifies the following
management measures for the 2010
scallop fishery: Total allowable catch
(TAC); open area days-at-sea (DAS) and
Sea Scallop Access Area (access area)
trip allocations; DAS adjustments if an
access area yellowtail flounder (YTF)
TAC is caught; limited access general
category (LAGC) access area trip
allocations; management measures to
minimize impacts of incidental take of
sea turtles as required by the March 14,
2008, Atlantic Sea Scallop Biological
Opinion (Biological Opinion); minor
adjustments to the LAGC individual
fishing quota (IFQ) program; and minor

adjustments to the industry-funded
observer program. This action also
adjusts regulatory language to eliminate
duplicative and outdated text, and to
clarify provisions in the regulations that
are currently unclear.

DATES: Effective June 28, 2010.
ADDRESSES: An environmental
assessment (EA) was prepared for
Framework 21 that describes the action
and other considered alternatives and
provides a thorough analysis of the
impacts of the measures and
alternatives. Copies of Framework 21,
the EA, and the Initial Regulatory
Flexibility Analysis (IRFA) are available
upon request from Paul J. Howard,
Executive Director, New England
Fishery Management Council, 50 Water
Street, Newburyport, MA 01950.

FOR FURTHER INFORMATION CONTACT:
Emily Bryant, Fishery Policy Analyst,
978-281-9244; fax 978-281-9135.
SUPPLEMENTARY INFORMATION:

Background

Framework 21 was developed and
adopted by the Council in order to meet
the FMP’s objectives to prevent
overfishing and improve yield-per-
recruit from the fishery. The FMP
requires biennial adjustments to ensure
that the measures meet the fishing
mortality rate (F) and other goals of the
FMP and achieve optimum yield (OY)
from the scallop resource on a
continuing basis. Framework 21
measures will replace those that were
specified for the March 1, 2010, start of
the fishing year (FY). Framework 21
specifies measures only for FY 2010.
Amendment 15 to the FMP, currently
under development by the Council, will
identify and implement annual catch
limits and accountability measures to
bring the FMP into compliance with the
new requirements of the re-authorized
Magnuson-Stevens Fishery
Conservation and Management Act
(MSA) for FY 2011 and beyond.
Framework 22 will be developed by the
Council to set the specifications for FYs
2011 and 2012.

The Council approved Framework 21
at its November 18, 2009, meeting and
submitted Framework 21 to NMFS for
review on December 21, 2009. At its
November 2009 meeting, the Council
focused on two F target alternatives that
did not involve a new access area
closure: A target F of 0.24 (TAC of 47.3
M Ib), and a lower target F of 0.20 (TAC
of 41.5 M lb), which was ultimately
selected by the Council. The Council’s
quota allocation recommendation for FY
2010 became very controversial due to
industry concerns over the FY 2010
economic impacts of what some
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believed to be an overly precautionary
F target. Following public testimony
from both scallop and groundfish
fishery participants who supported
adoption of a higher allocation
alternative, and an in-depth review of
the two alternatives, the Council
amended its previous Framework 21
decision and voted to adopt the higher
F target of 0.24 for FY 2010 at its
January 27, 2010, meeting. The
Council’s rationale for the amended
decision was primarily based on the fact
that the Framework 21 allocation
alternatives were analyzed using a
revised landings-per-unit effort (LPUE)
calculation applied to the DAS model
that would likely be more reflective of
actual fishing effort than the DAS model
used in Framework 19 to the FMP.
Framework 19’s LPUE model had
underestimated fishing effort in open
areas in FYs 2008 and 2009, resulting in
higher levels of harvest than projected.
The adjusted LPUE used in Framework
21 increased, resulting in lower overall
DAS allocations that take into account
higher effort levels. After an extensive
discussion of the aggregate impacts of
the revised LPUE calculation, in
addition to setting a lower F target, the
Council determined that the higher F
target (0.24), in addition to the revised
DAS model, would better achieve OY
while also being appropriately
precautionary. The Council
subsequently revised its
recommendations for action in
Framework 21 and resubmitted the
document with updated analyses
reflecting the higher F target allocation
to NMFS for review on March 19, 2010.

The Council reviewed the Framework
21 proposed rule regulations as drafted
by NMFS, which included regulations
proposed by NMFS under the authority
of section 305(d) of the MSA, and on
March 30, 2010, deemed them to be
necessary and consistent with section
303(c) of the MSA. The proposed rule
for Framework 21 published in the
Federal Register on April 27, 2010, with
a 15-day public comment period that
ended May 12, 2010. Three comments
were received on the proposed
measures.

The IFQ Program was implemented
on March 1, 2010. As a result, limited
access scallop vessels, limited access
scallop vessels with LAGC IFQ permits,
and LAGC IFQ vessels will receive 94.5
percent, 0.5 percent, and 5 percent of
the allocated target TAC, respectively,
after accounting for applicable research
and observer set-asides.

The final management measures are
described below. Details concerning the
Council’s development of these
measures were presented in the

preamble of the proposed rule and are
not repeated here.

Acceptable Biological Catch (ABC) and
TAC

The Council’s Scientific and
Statistical Committee (SSC)
recommended an ABC for the 2010
scallop fishery based on an F of 0.284,
which results in a TAC of 57,803,000 1b
(26,219 mt) after accounting for discards
and incidental mortality. The
calculation on which this ABC
recommendation is based assumes that
mortality in the scallop fishery is
spatially and temporarily uniform, and
that all exploitable scallop biomass is
accessible to the fleet. However, due to
various rotational and permanent
closures, as well as area-based
differences in F, the PDT developed and
analyzed allocation alternatives with
various F targets below 0.284 in order to
prevent localized overfishing in areas
that are accessible to the fleet. Based on
these analyses, and in order to minimize
adverse impacts on Essential Fish
Habitat (EFH), minimize bycatch, and
achieve OY to the extent practicable, the
Council ultimately based the target TAC
on an F of 0.24. This results in a TAC
of 47,278,000 Ib (21,445 mt).

After the deduction of the incidental
target TAC (50,000 lb, 22.7 mt) allocated
to vessels with LAGC incidental
permits, the remaining TAC is
47,228,000 Ib (21,422 mt). This TAC is
allocated into several components:
Open area DAS; individual access area
trips for limited access vessels; IFQ
allocations, including access area
allocations, to vessels with LAGC IFQ
permits; and research and observer set-
asides.

Open Area DAS Allocations

This action implements the following
vessel-specific DAS allocations for FY
2010: Full-time vessels will be allocated
38 DAS; part-time vessels will be
allocated 15 DAS; and occasional
vessels will be allocated 3 DAS.

Because Framework 21 was not
implemented by the start of the FY on
March 1, 2010, and the regulations in
effect at the start of FY 2010 are
inconsistent with Framework 21
specifications, it is possible that a
scallop vessel may have exceeded its
DAS allocation during the interim
period between March 1, 2010, and the
effective date of this final rule.
Therefore, any limited access open area
DAS used in FY 2010 by a vessel that
is above the final FY 2010 allocation for
that vessel will be deducted from the
vessel’s FY 2011 DAS allocation.

Open Area DAS Adjustment if Access
Area Yellowtail Flounder (YTF) TACIs
Attained

Under the Northeast Multispecies
FMP, 10 percent of the Southern New
England (SNE) YTF TAC is allocated to
scallop vessels fishing in the Nantucket
Lightship Access Area (NLAA). For FY
2010, this equates to 47 mt; 103,617 1b
(Aprﬂ 9, 2010; 75 FR 18356). If the
NLAA YTF TAC is caught, the NLAA
will be closed to further scallop fishing
for the remainder of the FY. If a vessel
has unutilized trip(s) after the access
area is closed due to reaching the YTF
TAC, it will be allocated additional
open area DAS at a reduced rate. This
trip/DAS conversion will apply only to
full-time vessels, and to occasional or
part-time vessels that have no other
available access areas in which to take
their access area trip(s). Full-time
vessels will be allocated 5.8 DAS per
unutilized trip in the NLAA. If part-time
and occasional vessels have no available
access areas in which to take an unused
trip, they will be allocated 4.6 DAS and
1.9 DAS, respectively.

If a vessel has unused compensation
trip(s) from a previously broken trip(s)
when the access area closes due to
reaching the YTF TAGC, it will be issued
additional DAS in proportion to the
unharvested possession limit. For
example, if a full-time vessel had an
unused 9,000-1b (4,082-kg) NLAA
compensation trip (half of the full
possession limit) at the time of a NLAA
YTF TAC closure, the vessel will be
allocated 2.9 DAS (half of the 5.8 DAS
that will be allocated for a full NLAA
trip).

Limited Access Trip Allocations, and
Possession Limits for Scallop Access
Areas

In FY 2010, full-time scallop vessels
are allocated one trip in the NLAA, two
trips in the Elephant Trunk Access Area
(ETAA), and one trip in the Delmarva
Access Area (Delmarva). A part-time
scallop vessel is allocated two trips,
which can be taken as follows: two trips
in the ETAA; one trip in the ETAA and
one trip in the NLAA; one trip in the
ETAA and one trip in Delmarva; or one
trip in NLAA and one trip in Delmarva.
An occasional vessel is allocated one
trip, which can be taken in any one
open access area. The FY 2010 limited
access scallop possession limit for
access area trips is 18,000 lb (8,165 kg)
for full-time vessels, 14,400 1b (6,532 kg)
for part-time vessels, and 6,000 1b (2,723
kg) for occasional vessels.

Because Framework 21 was not
implemented by the start of the FY on
March 1, 2010, and the regulations in
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effect at the start of FY 2010 are
inconsistent with Framework 21
specifications, it is possible that scallop
vessels could exceed their ETAA access
area trip allocation during the interim
period between March 1, 2010, and the
effective date of this final rule. There
were three ETAA trips allocated for full-
time scallop vessels at the start of FY
2010, but this final rule allocates only
two trips. If a full-time vessel takes three
trips into the ETAA during FY 2010, the
vessel’s FY 2011 overall access area trip
allocation will be reduced by one trip to
account for the FY 2010 overage. The
access area trip allocations for FY 2011
are not yet determined; vessel owners
who exceed their ETAA trip allocations
for FY 2010 will have their overage
deducted from their ETAA allocation, if
there is a trip allocated into the ETAA
for FY 2011. If no ETAA trips are
allocated in FY 2011, vessel owners will
be given the opportunity to select the
area from which their trip overage
would be deducted, with NMFS
determining the area, if the vessel owner
fails to respond.

Framework 21 reduces the access area
possession limit for part-time and
occasional vessels. Therefore, it is also
possible that a part-time or occasional
vessel may have exceeded its trip
possession limit during the interim
period between March 1, 2010, and the
effective date of this final rule. If a part-
time or occasional vessel exceeds its FY
2010 possession limit, the overage will
be deducted from that vessel’s FY 2011
possession limit allocation.

LAGC Measures

1. TAC for LAGC vessels with IFQ
permits. This action specifies a
2,326,700-1b (1,055-mt) annual TAC for
LAGC vessels with IFQ permits for FY
2010. IFQ allocations will be calculated
by applying each vessel’s IFQQ
contribution percentage to this TAC.

2. TAC for Limited Access Scallop
Vessels with IFQ Permits. This action
specifies a 232,670-1b (106-mt) annual
TAC for limited access scallop vessels
with IFQ permits for FY 2010. IFQ
allocations will be calculated by
applying each vessel’s IFQ contribution
percentage to this TAC.

3. LAGC IFQ Trip Allocations and
Possession Limits for Scallop Access
Areas. The LAGC IFQ fishery is
allocated 5 percent of the overall ETAA,
NLAA, and Delmarva TACs, resulting in
a fleet-wide trip allocation of 1,377 trips
in the ETAA and 714 trips in both the
NLAA and in Delmarva. These areas
will close to LAGC vessels when the
Regional Administrator determines that
the allocated number of trips have been
taken in the respective areas.

Framework 21 reduces the number of
LAGQC trips into the ETAA and
Delmarva. Therefore, it is possible that
LAGC scallop vessels could exceed the
FY 2010 fleet-wide trip allocations in
the ETAA and Delmarva. If LAGC
vessels exceed the number of allocated
trips from the ETAA or Delmarva in FY
2010, the number of excess trips will be
deducted from the LAGC IFQ fleet
access area trip allocation in FY 2011 in
the ETAA or Delmarva, respectively.

4. Northern Gulf of Maine (NGOM)
TACS. This action specifies a 70,000-1b
(31,751-kg) annual NGOM TAC for FY
2010.

5. Scallop Incidental Catch Target
TAC. This action specifies a 50,000-1b
(22,680-kg) scallop incidental catch
target TAC for FY 2010 to account for
mortality from this component of the
fishery and to ensure that F targets are
not exceeded.

Research Set-Aside (RSA) Allocations

Two percent of each scallop access
area quota and 2 percent of the DAS
allocation are set aside as the Scallop
RSA to fund scallop research and to
compensate participating vessels
through the sale of scallops harvested
under RSA quota. The FY 2010 RSA
access area allocations are: NLAA—
117,820 1b (53 mt); ETAA—227,060 1b
(103 mt); and Delmarva—117,700 1b (53
mt). The FY 2010 RSA DAS allocation
is 269 DAS.

Observer Set-Aside Allocations

One percent of each scallop access
area quota and 1 percent of the DAS
allocation are set aside as part of the
industry-funded observer program to
help defray the cost of carrying an
observer. Scallop vessels on an observed
DAS trip are charged a reduced DAS
rate, and scallop vessels on an observed
access area trip are authorized to have
an increased possession limit. Unless
changed by the Regional Administrator,
the current compensation rate for FY
2010 will continue, as follows: Limited
access DAS vessels carrying an observer
on access area trips will receive 180 1b
(82 kg) of scallops per day, or part of a
day, in ETAA, Delmarva, and NLAA;
LAGC IFQ vessels carrying an observer
on access area trips will receive 180 1b
(82 kg) of scallops per trip in ETAA,
Delmarva, and NLAA; and limited
access DAS vessels will be compensated
0.10 DAS per DAS fished during
observed open area trips (i.e., vessels
will be charged 0.90 DAS per DAS
fished with an observer onboard). The
Regional Administrator will re-evaluate
the compensation rates for FY 2010
should new information regarding
monitoring and coverage levels indicate

the need for adjustment. The 2010
observer set-aside access area
allocations are: NLAA—58,910 1b (27
mt); ETAA—113,530 1b (52 mt); and
Delmarva—58,850 1b (27 mt). The FY
2010 DAS observer set-aside allocation
is 135 DAS.

Reasonable and Prudent Measures

The Incidental Take Statement of the
March 14, 2008, Biological Opinion
required NMFS to implement five non-
discretionary reasonable and prudent
measures (RPMs) identified as necessary
or appropriate to minimize the impacts
of any incidental take, as well as Terms
and Conditions for implementing each
RPM. Framework 21 includes
management measures to comply with
the first of these RPMs, which requires
a limit of fishing effort in the Mid-
Atlantic during times when sea turtle
distribution is expected to overlap with
scallop fishing activity. The Biological
Opinion requires that this restriction on
fishing effort must be in place no later
than FY 2010 and shall be limited to a
level that will not result in more than
a minor impact on the fishery.

For FY 2010, Framework 21 defined
a “more than minor impact” on the
fishery as one that would result in a 10-
percent shift in baseline effort from the
Mid-Atlantic during June 15 through
October 31 into other areas and times of
year when sea turtle interactions are less
likely. This definition, as well as
management measures to comply with
the Biological Opinion and any future
Biological Opinions, will be reevaluated
for future FYs in Framework 22 and
subsequent actions.

This action will close the Delmarva
access area from September 1, 2010,
through October 31, 2010. In addition,
because the ETAA and Delmarva are in
the Mid-Atlantic, full-time limited
access vessels will be restricted to
taking two of the access area trips
allocated to those areas, or to maximum
landings of 36,000 Ib (16,329 kg) from
those areas (i.e., the equivalent of two
access area trips), during the period
June 15, 2010, through August 31, 2010.
Compliance with the trip restriction will
be monitored by pounds of scallops
landed during June 15, 2010, through
August 31, 2010, rather than trip
declarations, which could result in
landings that are less than the allowable
trip possession limit. The additional
pounds allocated to vessels with on-
board observers during trips taken
within this time period will not count
towards this 36,000-1b (16,329-kg) limit.
If a vessel fishes any part of an access
area trip in the ETAA or Delmarva
during this time period (i.e., starts a trip
on June 13, 2010, and ends the trip on
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June 15, 2010), landings from that trip
would count towards the two-trip limit.
In addition, compensation trips may
not be combined during this time period

in a way that would allow more than
36,000 lb (16,329 kg) to be landed from
the ETAA or Delmarva from June 15,
2010, through August 31, 2010. For
example, this final rule allocates three
total trips into the Mid-Atlantic access
areas to a full-time vessel for FY 2010
(One trip in Delmarva; two trips in the
ETAA). If that vessel declared and
subsequently broke one of the three
trips into Mid-Atlantic access areas
prior to June 15, it would have two full
trips (i.e., 36,000 lb, 16,329 kg) available
for use during the trip-restriction
window. In that case, the vessel could
only harvest up to 36,000 1b (16,329 kg)
total from June 15, 2010, through
August 31, 2010, in the Mid-Atlantic
access areas, either by fishing its
compensation trip and one full access
area trip or by fishing two full access
area trips and waiting to conduct the
compensation trip on or after November
1, 2010 (i.e., after the ETAA and
Delmarva seasonal closures).

Part-time and occasional vessels are
not affected by this trip restriction
because they are not allocated more
than two trips during the entire FY.
LAGC IFQ vessels are also not affected
by this trip restriction.

Adjustments to the Industry-Funded
Observer Program

The following measures were
developed by the Council to improve
the administration of the industry-
funded observer program.

1. Limit the amount of observer
compensation LAGC IFQ vessels can
possess per observed trip in access
areas. This action requires that for
access area trips declared after the
effective date of this action, the
possession limit to defray the cost of an
observer for LAGC IFQ vessels fishing in
access areas be specified by trip, not by
fishing day. For example, if the limited
access vessel daily possession limit to
defray the cost of an observer is 180 1b
(82 kg), the LAGC IFQ possession limit
will be 180 1b (82 kg) per observed trip.
In this scenario, an LAGC IFQ vessel
with an onboard observer will be able to
land up to 580 1b (263 kg), the sum of
its regular possession limit of 400 lb
(181 kg) plus the additional observer
compensation, during an access area
trip, regardless of trip length. The intent
of this measure is to avoid allocating
observer compensation in excess of the
amount necessary to pay for the
observer costs for these trips in order to
minimize the possibility of fully

harvesting the observer set-aside in an
access area prior to the end of the FY.

2. Providers must charge a prorated
fee for vessels fishing in access areas if
the observer set-aside has been fully
harvested. This action requires that, for
observed access area trips declared after
NMFS announces that the annual
observer set-aside for a given access area
is fully exhausted, service providers
must prorate their fees on an hourly
basis for the remainder of the FY,
similar to how observer fees are charged
for vessels fishing on open area scallop
trips. The intent of this measure is avoid
observer fees charged in excess of actual
time spent on an observed trip in an
access area once the set-aside allocated
to that specific access area is no longer
available to defray observer costs.

Adjustments to the IFQ Program

This final rule will enable the owner
of an IFQ vessel or IFQ confirmation of
permit history (CPH) to lease some or all
of its IFQ to or from and other IFQ
vessel during a single FY. This measure
removes the restriction that requires
leasing only of an entire IFQ. This
alternative only applies to leases, and
not to permanent transfers, which will
still require a vessel’s entire IFQ
allocation to be transferred
permanently. Vessel owners intending
to lease some or all of their IFQ
allocation to another IFQ) vessel(s) may
not fish any of their IFQ allocation prior
to the lease transaction.

This action requires partial IFQQ leases
to be at least 100 1b (45 kg). If a vessel
owner has previously leased a portion of
the vessel’s IFQ), and the remaining
allocation is less than 100 1b (45 kg), the
remaining IFQ may be transferred in full
to another vessel.

This action also revises regulatory text
to remove or clarify text that was
duplicative and unnecessary, outdated,
or unclear.

Comments and Responses

Three comment letters were received
in response to the proposed rule from an
individual; the Fisheries Survival Fund
(FSF), writing on behalf of full-time
limited access scallop fleet members;
and Oceana, an environmental
organization. The comments relating to
the proposed Framework 21 measures
are responded to below. Other
comments, including those raising
specific concerns about the contents and
development of the March 14, 2008,
Biological Opinion for the sea scallop
fishery, are not the subject of this
rulemaking and are therefore not
responded to in this document. The FSF
stated in its comment letter that it
intended to incorporate by reference

other comments made during the
Council’s development of Framework
21; NMFS notes that the rulemaking
process does not recognize such non-
specific incorporation by reference. As a
general matter, NMFS is constrained to
only approve, disapprove, or partially
approve measures in Framework 21, and
cannot substantively amend or add to
these regulations beyond what is
necessary under section 305(d) of the
MSA to discharge its responsibility to
carry out such measures.

Comment 1: The FSF noted that it
disagrees with the requirements of the
Biological Opinion, characterizing them
as ultraconservative, but reluctantly
accepted the measures specified to
comply with the RPM in the Biological
Opinion. The FSF noted that, while the
measures meet the criteria of having no
more than a minor impact on the
fishery, they will have negative
economic impacts on the scallop
industry because they will divert fishing
activity to sub-optimal times of the year,
when scallop yields are lower. However,
FSF recognized that the findings of the
Biological Opinion impose legal duties
on NMFS that must be addressed
through Framework 21, and that the
scallop fleet will have to bear the costs
of the measures.

Response: NMFS recognizes that FSF
has concerns about the Biological
Opinion that are not directly related to
this rulemaking. NMFS agrees that the
Framework 21 analysis shows that there
will be some economic losses as a result
of the diversion of fishing from the Mid-
Atlantic region during a productive
fishing period into areas and times with
lower scallop yields. As FSF notes,
however, the analysis concluded that
the measures would comply with the
RPM specified in the Biological
Opinion, and have no more than a
minor impact on the fishery, as required
by the Endangered Species Act (ESA).

Comment 2: Oceana contended that
Framework 21 fails to protect threatened
and endangered sea turtles, fails to
protect habitat, fails to reduce bycatch
of sea turtles and finfish, and fails to
achieve OY of scallops. Oceana suggests
that NMFS should disapprove the use of
the F=0.24 target and should approve
and implement the measures developed
by the Council to be consistent with the
F=0.20 target. Oceana suggested that
NMFS should disapprove Framework 21
and return the document to the Council
for revision.

Response: Additional specific
concerns noted by Oceana are
characterized further and responded to
in subsequent comments. NMFS
disagrees with Oceana’s suggestion that
Framework 21 should be disapproved.
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NMFS has found that the measures in
Framework 21 comply with the MSA,
ESA, NEPA, and all other applicable
laws. Oceana’s comments are based
largely on the comparison of the
impacts of the management alternatives
considered by the Council. These
alternatives included measures that
would have achieved the F=0.24 and
F=0.20 targets. There is no legal
requirement when such alternatives are
considered to necessarily select the
more restrictive alternative for
implementation. The analysis in
Framework 21 demonstrates that the
F=0.24 target is not expected to result in
overfishing and would achieve OY on a
continuing basis, fully in compliance
with MSA and the FMP. The F=0.24
target is approximately 80 percent of the
F=0.284 overfishing threshold, and is
consistent with the overfishing
definition in the FMP. Framework 21
complies with NEPA, as it clearly
presents the purpose and need for
Framework 21, includes all necessary
components of a NEPA document, fully
analyzes and compares the impacts of a
well-developed range of alternatives,
and makes conclusions directly based
on the information and analyses.

NMFS notes that a disapproval of
Framework 21 would mean that the
current management program would
continue in effect. While the overall
TAC is slightly higher in Framework 21
than the status quo, it is distributed to
the fishery in a way that results in fewer
open area DAS and access area trips.
This, in turn, represents a reduction of
the amount of the sea bottom where
fishing occurs (overall swept area), with
associated reductions in bycatch and
habitat impacts. Failing to enact the
measures in Framework 21 at this time
would mean that there would be no
measures to reduce interactions with sea
turtles, as specified in the Biological
Opinion.

Comment 3: Oceana’s comments
about ESA requirements include
concerns that there should be a
reintiation of consultation on this
fishery and that the current Biological
Opinion for the scallop fishery must be
updated because new information is
available concerning loggerhead sea
turtles as reflected in a status review
and by a proposed listing of the North
Atlantic distinct population segment as
endangered. Although Oceana stops
short of advocating disapproval of
Framework 21 while a reintiation
occurs, it recommends that NFMS
should implement the F=0.20
alternative originally adopted by the
Council and that there should be
specific management measures that
would apply to both the open area and

access areas in the Mid-Atlantic region.
Oceana objects to the fact that the DAS
allocated in Framework 21 are higher
than those that would have been
allocated if the target F was 0.20.
Because the measures proposed in
Framework 21 are applicable only to the
access areas, Oceana contends that the
measures do not comply with the
requirements of the Biological Opinion.

Response: NMFS has determined that
the measures in Framework 21 comply
with the requirements of the MSA, the
ESA and, specifically, the current
Biological Opinion, even in light of the
new status review and proposed listing.
As a preliminary matter, NMFS is
constrained from implementing the
F=0.20 alternative or any new sea turtle
measures under the MSA because it can
only approve, disapprove, or partially
approve measures included in a
framework adjustment. NMFS does not
believe that the 2009 loggerhead sea
turtle status review or proposed listing
is cause to reinitiate ESA Section 7
consultation on the Atlantic sea scallop
fishery. The status review did not focus
on the scallop fishery or Framework 21,
and therefore there is no new
information provided in the status
review specifically regarding the
exposure of loggerhead sea turtles to
scallop fishing gear. The status review
provides no new information regarding
risk from Framework 21 or the scallop
fishery to loggerhead sea turtles. The
status review states that the decline of
loggerhead sea turtles in the Northwest
Atlantic is largely driven by mortality
due to bycatch throughout the North
Atlantic Ocean; however, these bycatch
mortalities are from multiple fisheries
operating under the jurisdiction of
multiple countries, not just the U.S.
Atlantic sea scallop fishery. The
Population Viability Analysis
conducted for the 2008 Biological
Opinion, which specifically examined
the effects of the scallop fishery on sea
turtles in the North Atlantic, found that
the mortality caused by the scallop
fishery did not significantly alter the
risk of extinction or quasi-extinction of
loggerheads in the North Atlantic. The
status review used the same nesting
beach abundance data as the March 14,
2008, Biological Opinion, and the two
documents identify the same key
nesting beach and oceanic threats to
survival and recovery of the species.
Both documents utilized similar
modeling techniques, and used the same
nesting data. Because the status review’s
modeling exercise relied on essentially
the same information that was used in
the Biological Opinion, the status
review does not provide new

information that indicates effects of
Framework 21 or the scallop fishery on
loggerhead sea turtles, in a manner or to
an extent not considered in the 2008
Biological Opinion. The comments
made by Oceana related to the
loggerhead sea turtle status review also
presume the outcome of the agency
process relating to making a future
listing decision. If NMFS and the U.S.
Fish and Wildlife Service (FWS) do
make a final listing decision to list the
Northwest Atlantic Distinct Population
Segment of loggerhead sea turtles (as
described in the status review and the
proposed rule published on March 16,
2010 (75 FR 12597)), then reinitiation of
consultation will be required. However,
without such a final listing decision,
NMFS does not consider the triggers for
reinitiation of consultation to have been
met. The publication of the status
review in and of itself does not meet the
triggers for reinitiation and, thus, by
logical extension, there are no grounds
for adjusting the RPMs or enacting any
other restrictive measures relating to sea
turtle protection.

NMEFS has found that Framework 21
complies with the requirements of the
RPM, and also meets the ESA criteria of
having no more than minor impact on
the fishery. Framework 21 includes
measures to assure compliance with
RPM #1 of the March 14, 2008
(amended February 5, 2009) Biological
Opinion. This RPM stated that “NMFS
must limit the amount of allocated
scallop fishing effort by ‘limited access
scallop vessels’ as such vessels are
defined in the regulations (50 CFR
648.2), that can be used in the area and
during the time of year when sea turtle
distribution overlaps with scallop
fishing activity.” The non-discretionary
Term and Condition that implements
the RPM above mandates that “no later
than the 2010 scallop FY, NMFS must
limit the amount of allocated limited
access scallop fishing effort that can be
used in waters south of the northern
boundaries of statistical areas 612, 613,
533, 534, 541-543 during the periods in
which turtle takes have occurred.
Restrictions on fishing effort described
above shall be limited to a level that
will not result in more than a minor
impact on the fishery.” The Council took
these requirements into account
throughout the development of
Framework 21 and considered measures
to limit effort in the Mid-Atlantic area
from mid-June through the end of
October that also would not result in
more than a minor impact on the
fishery. The measures ranged from
limits on DAS or access area trips that
could be used in that area and time
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period, seasonal closures of access areas
in the Mid-Atlantic, and reduced
possession limits in Mid-Atlantic access
areas.

After a number of discussions, the
Council decided that Framework 21
measures would include a seasonal
closure of the Delmarva access area and
a limit on the number of Mid-Atlantic
access area trips. The restrictions are
intended to remove fishing effort during
the time when effort overlaps with sea
turtle distribution. The seasonal closure
of the Delmarva access area takes place
from September 1 through October 31.
This measure will remove an estimated
563 DAS from the sea turtle window.
Although this measure may increase the
DAS needed to land the same amount of
pounds of scallops in other areas, this
increase in effort will take place in areas
and at times of the year when sea turtles
are less abundant in the action area.
Limiting the number of Mid-Atlantic
access area trips that can be taken
during times when sea turtles are most
abundant will likely benefit sea turtles.
Each vessel is restricted to taking two of
the three allocated access area trips in
the Mid-Atlantic during June 15 to
October 31. Since both Mid-Atlantic
access areas are now closed from
September 1 to October 31 to reduce
impacts on sea turtles, the limit is
applicable for June 15 through August
31. Limiting the maximum number of
trips to two per vessel will move 358
DAS from the sea turtle window to the
rest of the year, which constitutes a 3.5-
percent effort shift. In summary, the
combined measures will result in an
8.9-percent shift of effort from the sea
turtle window (June 15—October 31) into
the rest of the year, which is slightly
below a threshold level suggested by the
Scallop PDT (10 percent) for a minor
change to the fishery based on the
analyses prepared by the Scallop PDT
for the RPM in Framework 21. Thus, the
measures taken in Framework 21 meet
the requirements of the RPM and Term
and Condition in the March 14, 2008
(amended February 5, 2009) Biological
Opinion in that they shift effort away
from times and areas where the fishery
and sea turtles overlap, but do not result
in more than a minor impact on the
fishery.

With respect to compliance with the
ESA, NMFS has concluded that the
operation of the scallop fishery under
Framework 21 measures will not affect
endangered and threatened species in a
way that has not already been
considered and analyzed. Considering
all aspects of Framework 21, including
the measures to implement the RPM and
term and condition from the Biological
Opinion and the F=0.24 target, overall

fishing effort in the fishery will be
reduced compared to that which would
occur in the absence of Framework 21
and to that considered in the Biological
Opinion. It is significant, also, that
Framework 21 is a one-year measure
only. The Council and NMFS will need
to reconsider the adequacy of sea turtle
measures for FYs beyond 2010, and, if
there are any changes based on new
information or a determination
concerning the proposed listing,
reintiation would be required and new
measures may be appropriate.

Comment 4: Oceana commented that,
by allowing fishing levels consistent
with the F=0.24 target, Framework 21
fails to minimize bycatch of finfish and
adverse effects on EFH. Oceana
concluded that the amount of swept
area would have been lower under a
target F=0.20. This, Oceana concluded,
means that Framework 21 does not
minimize impacts on adverse impacts to
the extent practicable to EFH. Oceana
expressed concern that estimates of YTF
bycatch are higher under the higher
target F, and will likely have impacts on
the fledgling sector management
program for NE multispecies.

Response: As noted in Response to
Comment 2, when the Council compares
alternatives, there is no legal
requirement to select the most
restrictive alternative for
implementation. The measures in
Framework 21 achieve a variety of
objectives, including preventing
overfishing and achieving OY of
scallops. This action must be put into
perspective of the overall FMP, which
contains more comprehensive analysis
and consideration of bycatch and EFH
concerns. This action merely makes
adjustments to the FMP on a one-year
basis and is limited in scope. In the
process of achieving those FMP
objectives, the Council and NMFS must
only minimize adverse impacts on EFH
and minimize bycatch to the extent
practicable. The National Standard
Guidelines for minimizing EFH impacts
and bycatch explicitly acknowledge that
social and economic impacts are
important considerations in determining
the practicablilty of EFH and bycatch
reduction measures (see 50 CFR
600.350(d)(3) and 600.815(a)(2)(iii)).
The Council and NMFS are also
required to minimize the economic
impacts when there are multiple
alternatives that may be consistent with
conservation objectives. NMFS has
concluded that Framework 21 analyzes
and balances these objectives and
complies with all applicable legal
requirements.

Comment 5: The FSF commented that
the Framework 21 allocations based on

the F=0.24 target are overly
precautionary, and that at least one
additional access area trip is justified
based on levels of scallop abundance.
The FSF criticized the Council for not
considering an alternative that included
an additional access area trip. However,
FSF concluded that the recommended
specifications are fully within the legal
parameters established in the MSA and
the National Standard 1 guidelines.

Response: The allocations for access
areas and open areas combine to achieve
the F=0.24 target. NMFS notes that
allocating additional access area trips
likely would have reduced open area
DAS because of the additional mortality
caused by fishing within Closed Area I
or Closed Area II.

Comment 6: Oceana commented that
Framework 21 establishes a level of
fishing at the F=0.24 target that allows
localized overfishing of the scallop
resource, which is illegal. It further
alleges that the Council was swayed by
political pressure to select the F=0.24
target in order to reap short-term gains
for the scallop fishery in FY 2010.
Oceana encouraged NMFS to
disapprove the F=0.24 strategy and
substitute the more risk-averse and
profitable F=0.20 strategy for FY 2010.
Oceana commented that the F=0.24
strategy provides only minor short-term
economic benefits for the fishery that
come at a considerable cost to the ocean
ecosystem, in violation of MSA
requirements.

Response: The analysis of the impacts
of Framework 21 management measures
on the scallop resource demonstrate
clearly that the F=0.24 target is not
expected to result in overfishing and is
expected to achieve OY on a continuing
basis. The MSA requires overfishing to
be prevented on the stock as a whole,
and, in fact, the MSA does not define
localized overfishing. The area rotation
management program established by the
FMP presumes that F will vary by area,
depending upon the distribution of
biomass. The analysis of economic
impacts demonstrates that cumulative
profits over several years may be
marginally higher under the F=0.20
target, but the Council chose to adopt
measures with marginally lower
cumulative profits because of its
concern about the negative economic,
community, and social impacts that
could have resulted in the first year of
the management measures under
F=0.20. There was great concern among
some members of the public that the
future return in landings and revenue
under F=0.20 would not outweigh the
risk of lost market share that could
occur in FY 2010, particularly if a lower
quota resulted in a ripple effect
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throughout the major ports that could
potentially affect business and fisheries
outside of those directly tied to scallops.
Should this occur, businesses currently
impacted by the recent economic
climate would have a difficult time
recovering their losses in the future,
regardless of whether the allocations
increased after FY 2010. Ultimately, the
Council considered that the longer-term
benefits do not outweigh these short-
term impacts. Although this action will
have marginally smaller positive long-
term economic impacts in comparison
to the F=0.20 alternative, Framework 21
is only addressing the allocations for FY
2010. Future management measures in
FY 2011 and beyond will affect these
forecasts. NMF'S finds that this is fully
consistent with the MSA because
Framework 21 measures under the
F=0.24 alternative prevent overfishing
the scallop stock, achieve OY on a
continuing basis, and reduce negative
impacts on fishing communities.

Comment 7: The FSF suggested that
the final rule for Framework 21 clarify
how ETAA trips will be addressed in FY
2011 if a vessel exceeds its Framework
21 two-trip allocation by taking three
trips prior to the implementation of
Framework 21, as allowed.

Response: NMFS has clarified that a
vessel will lose one access area trip if it
takes more than two trips allocated in
the ETAA under Framework 21 prior to
the effective date of Framework 21. It is
not yet known whether the ETAA will
be open as an access area in FY 2011.

If the ETAA is open, the deduction
would be taken from the FY 2011 ETAA
allocation. If the ETAA is not open,
vessel owners would be given the
opportunity to select the access area
from which the overage would be
deducted, with NMFS determining the
area, if the vessel owner fails to
respond. This is consistent with the
Framework 21 access area trip
provisions described in Section 2.2.3 of
the Framework 21 document.

Comment 8: The FSF urged NMFS to
recalculate the conversion factor that
would be used to convert unused NLAA
access area trips into open area DAS if
the area is closed due to attainment of
the YTF TAC. The FSF believes that the
FMP requires the 5.8 DAS given as
compensation for an NLAA trip to be
increased in order to assure that a vessel
with unharvested poundage from the
NLAA trip is able to harvest the full
amount of 18,000 1b (8,165 kg) of
scallops (the amount allocated for a full-
time vessel trip into the NLAA).

Response: The FSF has incorrectly
characterized the objective of the FMP
measure that specifies that unused
NLAA trips will be converted to open

area DAS. This measure was initially
established through Joint Framework
16/39 (69 FR 63460; November 2, 2004),
which modified both the Sea Scallop
and NE Multispecies FMPs and went
into effect in FY 2005. The objective of
the measure is not, as FSF states, to
assure that vessels should be allocated
DAS that are sufficient to fully harvest
18,000 Ib (8,165 kg). The measure,
which is described in Section 2.5.1.1 of
Framework 21, was established to
ensure that the transfer of fishing effort
from the access area to the open area is
conservation neutral. This calculation
takes into account the expected average
landings per DAS based on relative
biomass and scallop size in open areas,
compared to the NLAA. Framework 21
calculated that, in the NLAA, based on
the F=0.24 target, the average NLAA
scallop meat count will be 11.5 meats
per lb—therefore 207,000 scallops
(18,000 1b * 11.5) would be removed per
trip. In the open areas, the average meat
count will be 21.2 meats per 1b, so that
207,000 scallops per trip correspond to
9,764 1b (4,429 kg) of scallops (207,000
1b/21.2 meats per 1b). With an expected
landings per unit effort of 1,693 1b (768
kg) per DAS, the open area DAS to
harvest 9,764 1b (4,429 kg) is 5.77 DAS
(9,764 1b/1,693 1b per DAS).

Comment 9: The FSF commented in
support of the regulatory changes
related to the industry funded observer
program compensation rates for vessels
that carry observers. The FSF supports
the provision that requires observer
service providers to prorate the observer
coverage fee if the set aside is
exhausted.

Response: The measures have been
enacted through this action.

Changes From Proposed Rule to Final
Rule

The section heading of § 648.10 is
revised to correct an inadvertent change
made through a previous action,
paragraph (c)(1) is revised to clarify the
current Vessel Monitoring System
(VMS) regulations, and paragraph (f)(4)
is revised to correctly reference the
name of the required catch report for
NGOM and LAGC vessels.

In § 648.11, paragraph (g)(5)(i)(A) is
revised to clarify that observer service
providers must charge a prorated fee
when issuing an observer to a vessel on
an access area trip after NMFS has
announced that the observer set-aside
for that specific access area has been
fully utilized.

In § 648.14, paragraph (i)(4)(i) is
revised to clarify that LAGC IFQ vessels
may only exceed the possession and
landing limit if granted observer

compensation while carrying an
observer in an access area.

Other editorial and minor changes
were made throughout the rule to clarify
various provisions in this action.

Classification

NMEF'S has determined that
Framework 21 as implemented by this
rule is necessary for the conservation
and management of the Atlantic sea
scallop fishery and is consistent with
the MSA and other applicable law.

This final rule hasIlJJeen determined to
be not significant for purposes of
Executive Order 12866.

The Assistant Administrator for
Fisheries has determined that the need
to implement these measures in an
expedited manner in order to help
achieve conservation objectives for
threatened and endangered sea turtles
and certain fish stocks constitutes good
cause, under authority contained in 5
U.S.C. 553(d)(3), to waive the 30-day
delay in effectiveness. Framework 21
includes management measures to
minimize fishery interaction with
threatened and endangered sea turtles
and prevent overfishing. Specifically,
Framework 21 includes a measure that
specifies that vessels may take only two
of their three allocated access area trips
in the ETAA and Delmarva between
June 15 and August 31, 2010. This
limitation complies with one of the
RPMs required in the most recent
Biological Opinion completed for the
scallop fishery. The Biological Opinion
examined fishery interactions with
threatened and endangered sea turtles
and specified RPMs to minimize the
impacts on sea turtles. If
implementation is delayed greatly
beyond June 15, 2010, sea turtle
conservation benefits during this short
window of time will be compromised.

In addition, if there is a delay in
implementing the measures in
Framework 21, the scallop fleet will
continue under the current DAS,
observer set-aside, access area trip
allocations, and access area trip
possession limits for part-time and
occasional vessels. These allocations are
higher than the measures specified in
Framework 21, which were developed
to reflect an updated estimate of the
annual catch that can be harvested
without resulting in overfishing. As a
result, vessel owners and operators have
the potential of exceeding the catch
levels specified in Framework 21.
Further continuation of the inconsistent
FY 2009 management measures
increases the risk that the actual F will
exceed the target level upon which
Framework 21 management measures
are based. Actual F was higher than
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projected in both FYs 2008 and 2009, a
situation which was addressed in the
DAS model used to calculate the
Framework 21 allocations. Continuing
this trend in higher-than-projected
fishing mortality could result in
overfishing and future decreases in
allowable harvest.

NMFS was unable to incorporate the
delay in effectiveness into the timeline
for Framework 21 rulemaking due to the
Council’s January 2010 reconsideration
and amendment of its initial Framework
21 recommendations, which were
originally submitted to NMFS on
December 21, 2009. The Council
resubmitted the Framework 21
document with updated analyses to
NMFS on March 19, 2010, after the
March 1 start of the 2010 scallop FY.

NMFS, pursuant to section 604 of the
Regulatory Flexibility Act (RFA), has
completed a final regulatory flexibility
analysis (FRFA) in support of
Framework 21 in this final rule. The
FRFA incorporates the IRFA, a summary
of the significant issues raise by the
public comments in response to the
IRFA, and NMFS’s responses to those
comments, and a summary of the
analyses prepared for Framework 21.
This FRFA describes the economic
impact that this final rule, along with
non-adopted alternatives, will have on
small entities. A copy of the IRFA, the
RIR, and the EA are available upon
request (see ADDRESSES).

Statement of Objective and Need for
This Action

This action specifies the FY 2010
management measures for the Atlantic
sea scallop fishery. A description of the
action, why it is being considered, and
the legal basis for this action are
contained in the preamble to the
proposed and final rules and are not
repeated here.

Description and Estimate of Number of
Small Entities to Which the Rule Would
Apply

The vessels in the Atlantic sea scallop
fishery are all considered small business
entities and, therefore, there is no
disproportionate impact on small
entities. All of the vessels grossed less
than $3 M according to dealer data for
the FYs 1994 through 2008. According
to this information, annual total
revenue, including revenue from species
other than scallops, has averaged over
$1 M per full-time limited access vessel
since FY 2004. According to FY 2008
dealer data, total revenue per vessel,
including revenue from species other
than scallops, averaged $1,079,722 per
full-time limited access vessel, and
$135,378 per general category vessel.

Framework 21 measures affect all
Federal scallop vessels. The Framework
21 document provides extensive
information on the number and size of
vessels and small businesses that would
be affected by these measures, by port
and State. In FY 2008 (the most recent
complete FY for which data are
complete), there were 321 full-time, 34
part-time, and 1 occasional limited
access scallop permits issued, and 459
general category permits issued to
vessels in the LAGC fishery.
Amendment 11 to the FMP established
a limited access fishery for general
category vessels and the appeals and
limited access permit process for the
LAGC fleet was completed in January
2010. There are now 329 vessels that
qualified for IFQ permits, 40 limited
access vessels that qualified for IFQ
permits, 107 vessels that qualified for
NGOM permits, and 288 vessels that
qualified for incidental permits.

A Summary of the Significant Issues
Raised by the Public Comments in
Response to the IRFA, a Summary of the
Assessment of the Agency of Such
Issues, and a Statement of Any Changes
Made in the Proposed Rule as a Result
of Such Comments

One commenter expressed concern
about the economic impacts of the
measures to comply with the Biological
Opinion. The FSF noted that, while the
measures meet the criteria of having no
more than a minor impact on the
fishery, they will have negative
economic impacts on the scallop
industry because they will divert fishing
activity to sub-optimal times of the year,
when scallop yields are lower. However,
FSF recognized that the findings of the
Biological Opinion impose legal duties
on NMFS that must be addressed
through Framework 21, and that the
scallop fleet will have to bear the costs
of the measures. No modifications to the
proposed rule were made as a result of
this comment. As FSF recognized, the
Framework 21 analysis concluded that
the measures would comply with the
RPM specified in the Biological
Opinion, and have no more than a
minor impact on the fishery, as required
by the ESA.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

This action contains no new
collection-of-information, reporting, and
recordkeeping requirements. It does not
duplicate, overlap, or conflict with any
other Federal law.

Description of the Steps the Agency Has
Taken To Minimize the Significant
Economic Impact on Small Entities
Consistent With the Stated Objectives of
Applicable Statutes, Including a
Statement of the Factual, Policy, and
Legal Reasons for Selecting the
Alternative Adopted in the Final Rule
and Why Each One of the Other
Significant Alternatives to the Rule
Considered by the Agency Which Affect
the Impact on Small Entities Was
Rejected

The analysis of the fleet-wide
aggregate economic impacts indicate
that the final DAS allocations will have
slightly negative economic impacts on
the revenues and profits of the scallop
vessels in FY 2010, compared with the
No Action alternative and compared to
the levels in FYs 2008 and 2009.
Because this action will reduce the open
area DAS allocations from 42 DAS to 38
DAS for each full-time limited access
vessel (with similar reductions,
proportionally for part-time and
occasional vessels), the total landings
will decline by 6 percent in FY 2010,
from $50 M under No Action to $47 M
under this action, reducing FY 2010
revenues for an average vessel by about
2 percent. In comparison to FYs 2008
and 2009 average, the adopted action
will result in a 14-percent decrease in
landings, representing a 2.3-percent
decrease in revenues. The percentage
decline in revenues is less than the
percentage decline in landings because
the price per pound of scallops is
estimated to be higher for the adopted
action ($7.27 per lb) compared with No
Action ($7.07 per lb), the price in FY
2008 ($6.92 per 1b) and the price in FY
2009 ($6.45 per 1b).

Although this action will produce
slightly less revenue in FY 2010
compared to FYs 2008 and 2009, it will
result in higher revenues for full-time
limited access vessels from FY 2011
through FY 2016. This was also true of
the non-selected alternatives.

Over the short term, from FY 2010
through FY 2016, the action’s
cumulative revenues are estimated to be
slightly lower than the No Action
revenues, by $9 M, representing a 0.3-
percent decrease. However, the No
Action alternative does not prevent
overfishing and would result in
suboptimal allocation of open area DAS
and access area trips. Under the No
Action alternative, there is no access
into the NLAA, but the biomass in that
area can support one trip. In addition,
under No Action, open area DAS
allocations would be higher than
sustainable levels because there is no
adjustment to reflect the present
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conditions of biomass in those areas.
For these reasons, the levels of
exploitable biomass for the No Action
alternative will be less than the levels
for this action and all the other
alternatives considered. Consequently,
No Action would have long-term
negative impacts on the scallop stock
biomass, landings, revenues, and
economic benefits of the scallop fishery.
Over the long term (FYs 2010 to 2023),
the alternative implemented by this rule
will generate $53 M more in total
revenues than the No Action alternative.

The non-selected Closure (F=0.20)
and Closure (F=0.18) alternatives would
allocate higher DAS (51 and 42 DAS,
respectively) to full-time vessels than
this action and would have had positive
economic impacts on scallop vessels in
FY 2010. However, these alternatives
would have negative biological impacts
because the new rotational area closure
resulted in a higher area-swept estimate
in the Mid-Atlantic open area, which
may have impacts on non-target species
in those areas and increase the
possibility of localized overfishing in
open areas. If these negative biological
impacts were to occur as a result of the
Closure (F=0.18) or Closure (F=0.20)
alternatives, more stringent measures
would have to be taken in the future to
reduce effort, with potentially negative
impacts on the scallop vessels.
Therefore, these alternatives are not
expected to generate higher benefits for
the scallop vessels in the long term,
compared to this action.

The revenue for an average full-time
limited access vessel is estimated to be
$931,799 for this action, which ranges
from $108,152 to $18,661 lower than the
Closure (F=0.18), Closure (F=0.20), and
No Action alternatives. However,
because this action will allocate fewer
open area DAS in FY 2010 compared to
these three alternatives, and also will
allocate access area trips in more
productive areas compared to No
Action, the trip costs would be
comparatively reduced. The average trip
costs per vessel ($111,621) would
decline by a range of 20 to 9 percent in
comparison to the higher DAS
alternatives. The allowance for carry-
over DAS is another factor that could
mitigate some of the negative impacts of
this action on vessel revenues and
profits in FY 2010. Vessels may save up
to 10 of their open area DAS in FY 2009
to mitigate the slightly smaller FY 2010
DAS allocations compared to No Action,
Closure (F=0.18), or Closure (F=0.20)
alternatives.

Although the No Closure (F=0.20)
alternative would produce the
marginally greater benefits over the long
term compared to the selected

alternatives, it would result in a 13-
percent and 11-percent loss in FY 2010
average annual revenue compared to No
Action and this action, respectively.
This action would result in average FY
2010 revenues that are $109,563 greater
than the No Closure (F=0.20)
alternative. This action yields 5.8 M 1b
(2.6 M kg) more in 2010 than the No
Closure (F=0.20) alternative, which
equates to an increase in $41 M in ex-
vessel revenues. In consideration of the
FY 2010 economic benefits under this
action, the future return in landings and
revenue under No Closure (F=0.20),
representing an increase in 10.3 M lb
(4.7 M kg) and $58 M over FYs 2011—
2016, does not outweigh the risk of lost
market share that could occur in FY
2010, particularly if a lower quota
results in a ripple effect throughout the
major ports that could potentially affect
business and fisheries outside of those
directly tied to scallops. Should this
occur, businesses currently impacted by
the recent economic climate would have
a difficult time recovering their losses in
the future, regardless of whether the
allocations increased after FY 2010.
This action also minimizes impacts on
the fishery by helping to stabilize
landings from year to year (i.e., between
FY 2009 and FY 2011) compared to
other alternatives considered. In
addition, although this action will have
marginally smaller positive long-term
economic impacts in comparison to the
No Closure (F=0.20) alternative,
Framework 21 is only addressing the
allocations for FY 2010. Future
management measures in FY 2011 and
beyond will affect these forecasts.

Under all alternatives, including No
Action, the LAGC fleet is allocated 5
percent of the TAC. This means the
relative comparison of this action to the
other alternatives is similar to the
comparison for the limited access fleet.
For example, similar to full-time limited
access vessels, the revenues of LAGC
vessels are expected to be 2 percent
lower under this action than under No
Action in FY 2010.

Compared to FYs 2008 and 2009,
however, the revenues of LAGC vessels
will decline by a larger percentage due
to the implementation of the IFQ
program, as required by Amendment 11
to the FMP. The total scallop revenue
for the general category fishery was
estimated to be $30.8 M for FY 2008 and
$29.6 M for FY 2009, averaging $30.2 M
across both FYs. During FYs 2008 and
2009, the LAGC fishery was under a
transition period while the final
decisions for IFQ permit appeals were
determined. The transition period
allocated 10 percent of the TAC to
LAGC IFQ vessels, as well as vessels

that were granted a letter of
authorization to fish for scallops while
their IFQ permit applications were
under appeal. FY 2010 marks the first
year that the IFQ program is in effect,
and LAGC IFQ vessels are now allocated
5 percent of the TAC. As a result,
revenues for LAGC vessels under this
action are projected to be $17 M,
representing a 43-percent decline. The
short- and long-term economic impacts
of allocating 5 percent of the total TAC
to LAGC vessels were analyzed in
Amendment 11 to the FMP. The
economic impacts of the LAGC TAC are
within the range of the impacts
previously analyzed in Amendment 11.

This action will have positive
economic impacts for the LAGC fishery
starting in FY 2011, as the LAGC TAC
is expected to increase compared to the
FY 2010 allocation.

Other Framework 21 measures, such
as observer program improvements, IFQ
program improvements, NGOM hard
TAC, and YTF TAC adjustments are
expected to provide additional positive
impacts by providing vessels the
opportunity to reduce fishing costs and
increase revenues from scallop fishing.

Economic Impacts of the Final Action

The following describes all of the
alternatives considered by the Council.

1. Open Area DAS Adjustment if Access
Area YTF TAC Is Attained

This action maintains a provision that
allocates additional open area DAS if an
access area closes due to the attainment
of the scallop YTF TAC. This will
continue the current measures with the
same impacts as the No Action
alternative. This conversion will help to
minimize lost catch and revenue if the
NLAA closes due to the full harvest of
the YTF quota. As a result, this measure
will have positive economic impacts on
scallop vessels, although the scallop
pounds per trip could be lower than the
allocated pounds for NLAA trips due to
proration to assure that the measure is
conservation neutral. There were no
alternatives considered to address this
issue that would generate higher
economic benefits for the participants of
the scallop fishery.

2. Research and Observer Set-Aside
TACs

This action will continue to set aside
2 percent of the scallop TAC for the
RSA program and 1 percent of the
scallop TAC for the industry-funded
observer set-aside program. These set-
asides are expected to have indirect
economic benefits for the scallop fishery
by improving scallop information and
data made possible by research and the
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observer program. Although allocating
higher set-aside percentages could result
in higher indirect benefits to the scallop
fleet by increasing available funds for
research and the observer program,
these set-aside increases could decrease
direct economic benefits to the fishery
by reducing revenues, and no such
alternatives were considered.

3. Access Area Management

This action will allow access into
both ETAA and Delmarva for both the
limited access DAS and LAGC fleets. By
itself, allocations for these highly
productive areas in FY 2010 will have
positive economic impacts on both
limited access and LAGC vessels. The
only alternative that would have
generated higher benefits than the
proposed action is the No Action
alternative, which would have allocated
three trips to ETAA, rather than two
trips. This number of trips is higher
than the projected biomass in that area
can support. As a result, the No Action
alternative would have had negative
impacts on the biomass and yield from
the ETAA after FY 2010. As occurred in
the Hudson Canyon Access Area in FY
2005, excessive harvest in an access area
can lead to rapid, almost immediate,
depletion of the area’s resource, leading
to poor catch rates and elevated fishing
costs.

This action will allocate one access
area trip into the NLAA. All alternatives
considered, with the exception of No
Action, included this trip allocation.
The biomass in this area is estimated to
be high, and trip costs will be lower,
because the same amount of scallops
could be landed in a shorter time frame
compared to areas with lower scallop
abundance. Providing access to high
abundance areas will help increase
yield, landings, and revenues from the
fishery both in the short- and long-term,
benefiting both limited access and
LAGC vessels that participate in the
scallop fishery. Because there is no trip
allocation to the NLAA area under No
Action, economic benefits would have
been lower both in the short- and long-
term compared to the adopted
alternative, and other alternatives
considered.

4. NGOM Hard TAC

This action establishes a 70,000-1b
(31,751-kg) TAC for the NGOM. This is
the same TAC as the No Action
alternative and all other alternatives.
The FMP specifies that the NGOM TAC
should be based on historic landings
levels until the stock in the NGOM can
be assessed formally, and there has been
no stock assessment to date. The NGOM
TAC has been specified at this level

since FY 2008, and the fishery has
harvested less than 15 percent of the
TAC in each of those years; therefore,
the TAC has no negative economic
impacts.

5. Allow LAGC IFQ Vessel or CPH
Owners To Lease Some or All of Their

IFQ

This action allows LAGC IFQ vessels
owners (or IFQ CPH owners) to lease
some or all of their IFQ allocations to
other vessels during a given FY. This
action will provide increased flexibility
for LAGC IFQ vessel owners, who, to
date, are required to lease the entirety of
their IFQ allocations. This measure will
have positive impacts on vessel
revenues and profits. The only other
alternative was the No Action
alternative, which would have required
that vessel owners continue to lease
unused quota allocations in full.

6. Reasonable and Prudent Measures

This action will close the Delmarva
access area in September and October
and will limit the maximum number of
trips (two per full-time vessel) that can
be taken in the Mid-Atlantic areas from
June 15 to August 31. Because fishing
effort is shifted to a relatively less
productive season, total fleet trip costs
are expected to increase slightly (i.e.,
less than 0.2 percent) due to reduced
scallop catch rates. Since there is no
change in the scallop possession limit,
the trips that are shifted from this
season are expected to be taken outside
of this time period, without a loss in
total revenue, as long as this adopted
measure does not have a negative
impact on prices. The closure in the
Delmarva access area from September 1
through October 31 applies to all scallop
vessels, including LAGC IFQQ vessels.
This measure is not expected to affect
the LAGC fleet specifically, since the
access area trips for this fleet are
allocated as a fleet-wide number of
trips, and tend to be used outside of the
closure period. No other alternatives
considered would generate higher
benefits for the scallop vessels, other
than the No Action alternative. The No
Action alternative, however, would not
comply with the RPMs specified in the
Biological Opinion. This measure is
expected to minimize the effort shift
from the given time period compared to
the other alternatives considered by the
Council; thus, there are no other
alternatives that would generate higher
benefits for the scallop vessels.

7. Limit the Amount of Observer
Compensation for LAGC Vessels in
Access Areas

This action will limit the total amount
of observer compensation LAGC IFQ
vessels may receive on observed trips in
access areas to the equivalent of 1 day’s
compensation, regardless of trip length.
The No Action alternative would
continue to provide LAGC IFQ vessels
observer compensation on a daily basis
and would generate higher benefits for
the scallop vessels while the observer
set-aside is available. This, however,
may exhaust the set-aside TAC before
the end of the FY. The current LAGC
IFQ access area observer compensation
contributed to fully harvesting the FY
2009 observer set-aside earlier than
anticipated. This had negative impacts
fleet-wide because vessels had to
provide full payment to observers
without available observer
compensation after the observer set-
aside was exhausted. These negative
impacts were not equally distributed
across the fleet.

Small Entity Compliance Guide

Section 212 of the Small Business
Regulatory Enforcement Fairness Act of
1996 states that, for each rule or group
of related rules for which an agency is
required to prepare a FRFA, the agency
shall publish one or more guides to
assist small entities in complying with
the rule, and shall designate such
publications as “small entity compliance
guides.” The agency shall explain the
actions a small entity is required to take
to comply with a rule or group of rules.
As part of this rulemaking process, a
letter to permit holders that also serves
as a small entity compliance guild (the
guide) was prepared. Copies of this final
rule are available from the Northeast
Regional Office, and the guide, i.e.,
permit holder letter, will be sent to all
holders of permits for the scallop
fishery. The guide and this final rule
will be available upon request.

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Recordkeeping and
reporting requirements.

Dated: June 22, 2010.
Eric C. Schwaab,
Assistant Administrator for Fisheries,
National Marine Fisheries Service.
m For the reasons set out in the
preamble, 50 CFR part 648 is amended
as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

m 1. The authority citation for part 648
continues to read as follows:
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Authority: 16 U.S.C. 1801 et seq.
m 2.In §648.10, revise the section
heading and paragraphs (c)(1) and (f)(4)
to read as follows:

§648.10 VMS and DAS requirements for
vessel owners/operators.
* * * * *

(C) * x %

(1) Except as provided in paragraph
(c)(2) of this section, or unless otherwise
required by paragraph (c)(1)(ii) of this
section, all vessels required to use VMS
units, as specified in paragraph (b) of
this section, must transmit a signal
indicating the vessel’s accurate position,
as specified under paragraph (c)(1)(i) of
this section:

(i) At least every hour, 24 hr a day,
throughout the year; or

(ii) At least twice per hour, 24 hra
day, throughout the year, for vessels
issued a scallop permit.

* * * * *
* % %

(4) Catch reports. (i) All scallop
vessels fishing in the Sea Scallop Area
Access Program as described in § 648.60
are required to submit daily reports,
through VMS, of scallops kept and
yellowtail flounder caught (including
discarded yellowtail flounder) on each
Access Area trip. The VMS catch
reporting requirements are specified in
§648.60(a)(9).

(ii) Scallop Pre-Landing Catch Reports
for IFQ and NGOM vessels. Using the
Scallop Pre-Landing Catch Report, a
vessel issued an IFQ or NGOM scallop
permit must report through VMS the
amount of any scallops kept on each trip
declared as a scallop trip, including
declared scallop trips where no scallops
were landed. In addition, vessels with
an IFQ or NGOM permit must submit a
Scallop Pre-Landing Catch Report on
trips that are not declared as scallop
trips, but on which scallops are kept
incidentally. A limited access vessel
that also holds an IFQQ or NGOM permit
must submit the Scallop Pre-Landing
Catch Report only when fishing under
the provisions of the vessel’s IFQ or
NGOM permit. VMS Scallop Pre-
Landing Notification forms must be
submitted no less than 6 hr prior to
crossing the VMS Demarcation Line on
the way back to port, and must include
the amount of scallop meats or bushels
to be landed, the estimated time of
arrival in port, the port at which the
scallops will be landed, and the VTR
serial number recorded from that trip’s
VTR. If the scallop harvest ends less
than 6 hr prior to landing, then the
Scallop Pre-Landing Catch Report must
be submitted immediately upon leaving
the fishing grounds.

* * * * *

m 3.In §648.11, revise paragraph
(g)(5)(i)(A) to read as follows:

§648.11 At-sea sea sampler/observer
coverage.
* * * * *
* * %
gg]) * * %
*

(i] L

(A) Access Area Trips. (1) For
purposes of determining the daily rate
for an observed scallop trip in a Sea
Scallop Access Area when that specific
Access Area’s observer set-aside
specified in § 648.60(d)(1) has not been
fully utilized, a service provider shall
charge a vessel owner from the time an
observer boards a vessel until the vessel
disembarks (dock to dock), where “day”
is defined as a 24-hr period, or any
portion of a 24-hr period, regardless of
the calendar day. For example, if a
vessel with an observer departs on July
1 at 10 p.m. and lands on July 3 at
1 a.m., the time at sea equals 27 hr,
which would equate to 2 full “days.”

(2) For purposes of determining the
daily rate in a specific Sea Scallop
Access Area for observed scallop trips
taken after NMFS has announced the
industry-funded observer set-aside in
that specific Access Area has been fully
utilized, a service provider shall charge
a vessel owner from the time an
observer boards a vessel until the vessel
disembarks (dock to dock), where “day”
is defined as a 24-hr period, and
portions of the other days would be pro-
rated at an hourly charge (taking the
daily rate divided by 24). For example,
if a vessel with an observer departs on
July 1 at 10 p.m. and lands on July 3 at
1 a.m., the time spent at sea equals 27
hr, so the provider shall charge 1 day
and 3 hr.

* * * * *

m 4. In § 648.14, paragraphs (i)(2)(vi)(F)
and (G) are added, paragraph (i)(4)(i) is
revised, and paragraph (i)(4)(iii)(F) is
removed and reserved.

The additions and revision read as
follows:

§648.14 Prohibitions.

* * * * *

(i) * * *

(2) * * *

(Vl) * *x %

(F) Declare more than two access area
trips into the Delmarva and Elephant
Trunk Access Areas, as specified in
§648.59(a) and (e), during the period
June 15 through August 31, unless at
least one trip is terminated early and
trips in excess of two are declared
compensation trips authorized under
§648.60(c); and

(G) Vessels do not fish for, possess, or
retain more than a combined total of

36,000 1b (16,329 kg) of scallops from
the Delmarva and Elephant Trunk
Access Areas specified in § 648.59(a)
and (e) during the period June 15
through August 31. This restriction does
not include the additional possession
allowance to defray the cost of carrying
an observer, as specified in § 648.60(d),
that occurs during observed trips
between June 15 and August 31.

* * * * *

(4) * *x %

(i) Possession and landing. (A) Fish
for or land per trip, or possess at any
time, in excess of 400 1b (181.4 kg) of
shucked scallops, unless the vessel is
carrying an observer as specified in
§ 648.11 while participating in the Area
Access Program specified in § 648.60,
and an increase in the possession limit
is authorized by the Regional
Administrator and not exceeded by the
vessel, as specified in §§ 648.52(g) and
648.60(d)(2).

* * * * *

m 5.In §648.52, paragraphs (a) and (f)
are revised, and paragraph (g) is added
to read as follows:

§648.52 Possession and landing limits.

(a) A vessel issued an IFQ scallop
permit that is declared into the IFQ
scallop fishery as specified in
§648.10(b), unless as specified in
paragraph (g) of this section or
exempted under the State waters
exemption program described in
§ 648.54, may not possess or land, per
trip, more than 400 lb (181.4 kg) of
shucked scallops, or possess more than
50 bu (17.6 hL) of in-shell scallops
shoreward of the VMS Demarcation
Line. Such a vessel may land scallops
only once in any calendar day. Such a
vessel may possess up to 100 bu (35.2
hL) of in-shell scallops seaward of the
VMS demarcation line on a properly
declared IFQ scallop trip.

(f) A vessel that is declared into the
Sea Scallop Area Access Program as
described in § 648.60, may not possess
more than 50 bu (17.6 hL) of in-shell
scallops outside of the Access Areas
described in § 648.59(a) through (e).

(g) Possession limit to defray the cost
of observers in Access Areas for LAGC
IFQ vessels. An LAGC IFQ vessel with
an observer on board may retain, per
observed trip, up to 1 day’s allowance
of the possession limit allocated to
limited access vessels, as established by
the Regional Administrator in
accordance with § 648.60(d), provided
the observer set-aside specified in
§648.60(d)(1) has not been fully
utilized. For example, if the limited
access vessel daily possession limit to
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defray the cost of an observer is 180 lb
(82 kg), the LAGC IFQ possession limit
to defray the cost of an observer would
be 180 1b (82 kg) per trip, regardless of
trip length.
m 6.1n § 648.53:
m a. The section heading is revised;
m b. Paragraphs (a)(1), (a)(4)(i), (a)(5),
(a)(9), (b)(1), (b)(4), (b)(5)(1), (g)(1), (g)(2),
(h)(2) introductory text, (h)(5 )(
(h)(5)(iii), (h)(5)(iv)(A), (h)(5)(1V]( ), and
( )(5](1 )(C) are revised; and

c. Paragraphs (a)(2), (a)(4)(ii), (a)(7),
(a](8) and (b)(5)(ii) are removed and
reserved.

The revisions read as follows:

§648.53 Target total allowable catch, DAS
allocations, and Individual Fishing Quotas.

(a) * *x %

(1) 2010 fishing year target TAC for
scallop fishery. The 2010 fishing year
TAC is 21,445 mt, 94.5 percent of which
shall be allocated to the limited access
fishery, 5 percent of which shall be
allocated to IFQQ scallop vessels, and 0.5
percent of which shall be issued to
limited access vessels also issued IFQ
scallop permits and that are fishing
under general category regulations.
These percentages reflect the TAC
allocations prior to the deduction of set-
asides for observer coverage and
research.

(4) * x %

(i) 2010 fishing year. The target TAC
for limited access vessels fishing under
the scallop DAS program specified in
this section is 10,330 mt, including
open area DAS for observer and research
set-aside TACs.

(5) TACs for IFQ scallop vessels. The
TAGs specified in this paragraph (a)(5)
have accounted for the access area set-
asides specified in § 648.60(d) and (e).

(i) IFQ vessels without a limited
access scallop permit. For the 2010
fishing year, such vessels are allocated
1,055 mt, which includes both the open
area TAC (547 mt) and the access area
TAGs specified in § 648.59.

(ii) IFQ scallop vessels with a limited
access scallop permit. Such vessels that
are fishing under an IFQ scallop permit
outside of the scallop DAS and Area
Access programs as a limited access
vessel shall be allocated 0.5 percent of
the annual target TAC specified in
accordance with this paragraph (a). For
the 2010 fishing year, the IFQ TAC for
IFQ vessels with a limited access
scallop permit is 106 mt.

(9) Scallop incidental catch target
TAC. The 2010 incidental catch target
TAC for vessels with incidental catch
scallop permits is 50,000 1b (22,680 kg).

(b) * % %

(1) Total DAS to be used in all areas
other than those specified in §648.59
shall be specified through the
framework adjustment process, as
specified in § 648.55, using the target
TAC for open areas specified in
paragraph (a) of this section and
estimated catch per unit effort. The total
DAS for 2010 are 13,324. After
accounting for applicable set-asides, the
total DAS allocated the limited access
fishery are 12,920.

* * * * *

(4) Each vessel qualifying for one of
the three DAS categories specified in the
table in this paragraph (b)(4) (Full-time,
Part-time, or Occasional) shall be
allocated the maximum number of DAS
for each fishing year it may participate
in the open area limited access scallop
fishery, according to its category. A
vessel whose owner/operator has
declared out of the scallop fishery,
pursuant to the provisions of § 648.10,
or that has used up its maximum
allocated DAS, may leave port without
being assessed a DAS, as long as it has
made an appropriate VMS declaration,
as specified in § 648.10(f), does not fish
for or land per trip, or possess at any
time, more than 400 1b (181.4 kg) of
shucked or 50 bu (17.6 hL) of in-shell
scallops, and complies with all other
requirements of this part. The annual
open area DAS allocations for each
category of vessel for the fishing years
indicated, after deducting DAS for
observer and research DAS set-asides,
are as follows:

DAS category 2010
Full-time ..o 38
Part-time ................... 15
Occasional 3

(i) A limited access vessel that
lawfully uses more open area DAS in
the 2010 fishing year than specified in
this section shall have the DAS used in
excess of the 2010 allocation specified
in this paragraph (b)(4) deducted from
its 2011 open area DAS allocation.

(ii) [Reserved]

(5 * % %

(i) When the Nantucket Lightship
Access Area closes due to the yellowtail
flounder bycatch TAC, for each
remaining complete trip in the
Nantucket Lightship Access Area, a full-
time vessel may fish an additional 5.8
DAS in open areas, a part-time vessel
may fish an additional 4.6 DAS in open
areas, and an occasional vessel may fish
an additional 1.9 DAS during the same
fishing year. A complete trip is deemed
to be a trip that is not subject to a
reduced possession limit under the

broken trip provision in § 648.60(c). If a
vessel has unused broken trip
compensation trip(s), as specified in
§648.60(c), when the Nantucket
Lightship Access Area closes due to the
yellowtail flounder bycatch TAC, it will
be issued additional DAS in proportion
to the unharvested possession limit. For
example, if a full-time vessel had an
unused 9,000-1b (4,082-kg) Nantucket
Lightship Access Area compensation
trip (half of the possession limit) at the
time of a Nantucket Lightship Access
Area yellowtail flounder bycatch TAC
closure, the vessel would be allocated
2.9 DAS (half of 5.8 DAS).

* * * * *

()***

(1) DAS set-aside for observer
coverage. As specified in paragraph
(b)(2) of this section, to help defray the
cost of carrying an observer, 1 percent
of the total DAS specified in paragraph
(b)(1) of this section shall be set aside
from the total DAS available for
allocation, to be used by vessels that are
assigned to take an at-sea observer on a
trip other than an Area Access Program
trip. The DAS set-aside for observer
coverage is 135 DAS for the 2010 fishing
year. Vessels carrying an observer shall
be compensated with reduced DAS
accrual rates for each trip on which the
vessel carries an observer. For each DAS
that a vessel fishes for scallops with an
observer on board, the DAS shall be
charged at a reduced rate, based on an
adjustment factor determined by the
Regional Administrator on an annual
basis, dependent on the cost of
observers, catch rates, and amount of
available DAS set-aside. The Regional
Administrator shall notify vessel owners
of the cost of observers and the DAS
adjustment factor through a permit
holder letter issued prior to the start of
each fishing year. This DAS adjustment
factor may also be changed during the
fishing year if fishery conditions
warrant such a change. The number of
DAS that are deducted from each trip
based on the adjustment factor shall be
deducted from the observer DAS set-
aside amount in the applicable fishing
year. Utilization of the DAS set-aside
shall be on a first-come, first-served
basis. When the DAS set-aside for
observer coverage has been utilized,
vessel owners shall be notified that no
additional DAS remain available to
offset the cost of carrying observers. The
obligation to carry and pay for an
observer shall not be waived due to the
absence of set-aside DAS allocations.

(2) DAS set-aside for research. As
specified in paragraph (b)(2) of this
section, to help support the activities of
vessels participating in certain research,
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as specified in § 648.56, the DAS set-
aside for research is 269 DAS for the
2010 fishing year.

(h) * * *

(2) Calculation of IFQ. The total
allowable catch allocated to IFQ scallop
vessels, and the TAC allocated to
limited access scallop vessels issued
IFQ scallop permits, as specified in
paragraphs (a)(5)(i) and (ii) of this
section, shall be used to determine the
IFQ of each vessel issued an IFQ scallop
permit. Each fishing year, the Regional
Administrator shall provide the owner
of a vessel issued an IFQ scallop permit
issued pursuant to § 648.4(a)(2)(ii) with
the scallop IFQ for the vessel for the
upcoming fishing year.

* * * * *

(5) * k%

(i) Temporary IFQ transfers. Subject
to the restrictions in paragraph (h)(5)(iii)
of this section, the owner of an IFQ
scallop vessel not issued a limited
access scallop permit may temporarily
transfer its entire IFQ allocation, or a
portion of its IFQ allocation, to another
IFQ scallop vessel. Temporary IFQ
transfers shall be effective only for the
fishing year in which the temporary
transfer is requested and processed. IFQ
can be transferred only once during a
given fishing year. Temporary IFQ
transfers must be in the amount of at
least 100 1b (45 kg), or the entire
allocation may be transferred to another
vessel. If a vessel has previously
transferred a portion of its IFQ and the
remaining allocation is less than 100 1b
(45 kg), the remaining IFQ may be
transferred in full to another vessel. The
Regional Administrator has final
approval authority for all temporary IFQQ

transfer requests.
* * * * *

(iii) IFQ transfer restrictions. The
owner of an IFQ scallop vessel not
issued a limited access scallop permit
that has fished under its IFQ in a fishing
year may not transfer that vessel’s IFQ
to another IFQ scallop vessel in the
same fishing year. IFQ can be
transferred only once during a given
fishing year. A transfer of an IFQQ may
not result in the sum of the IFQs on the
receiving vessel exceeding 2 percent of
the TAC allocated to IFQ scallop
vessels. A transfer of an IFQ, whether
temporary or permanent, may not result
in the transferee having a total
ownership of or interest in general
category scallop allocation that exceeds
5 percent of the TAC allocated to IFQ
scallop vessels. Limited access scallop
vessels that are also issued an IFQ
scallop permit may not transfer or
receive IFQ from another IFQ scallop
vessel.

(iv) * k%

(A) Application information
requirements. An application to transfer
IFQ must contain at least the following
information: Transferor’s name, vessel
name, permit number, and official
number or State registration number;
transferee’s name, vessel name, permit
number, and official number or State
registration number; total price paid for
purchased IFQ; signatures of transferor
and transferee; and date the form was
completed. In addition, applications to
temporarily transfer IFQ must indicate
the amount, in pounds, of the IFQ
allocation transfer, which may not be in
increments of less than 100 1b (45 kg)
unless that value reflects the total IFQ
allocation remaining on the transferor’s
vessel, or the entire allocation.
Information obtained from the transfer
application will be held confidential,
and will be used only in summarized
form for management of the fishery. If
applicable, an application for a
permanent IFQ transfer must be
accompanied by verification, in writing,
that the transferor either has requested
cancellation of all other limited access
Federal fishing permits, or has applied
for a transfer of all of its limited access
permits in accordance with the vessel
replacement restrictions under § 648.4.

(B) Approval of IFQ transfer
applications. Unless an application to
transfer IFQ is denied according to
paragraph (h)(5)(iii)(C) of this section,
the Regional Administrator shall issue
confirmation of application approval to
both parties involved in the transfer
within 30 days of receipt of an
application.

(C) Denial of transfer application. The
Regional Administrator may reject an
application to transfer IFQ for the
following reasons: The application is
incomplete; the transferor or transferee
does not possess a valid limited access
general category permit; the transferor’s
vessel has fished under its IFQ prior to
the completion of the transfer request;
the transferor’s or transferee’s vessel or
IFQ scallop permit has been sanctioned,
pursuant to a final administrative
decision or settlement of an
enforcement proceeding; the transfer
will result in the transferee’s vessel
having an allocation that exceeds 2
percent of the TAC allocated to IFQQ
scallop vessels; the transfer will result
in the transferee having a total
ownership of or interest in general
category scallop allocation that exceeds
5 percent of the TAC allocated to IFQQ
scallop vessels; or any other failure to
meet the requirements of this subpart.
Upon denial of an application to
transfer IFQ, the Regional Administrator
shall send a letter to the applicants

describing the reason(s) for the
rejection. The decision, by the Regional
Administrator is the final agency
decision and there is no opportunity to
appeal the Regional Administrator’s
decision.

§648.58 [Amended]

m 7.In § 648.58, paragraph (b) is
removed and reserved.
m 8.In §648.59:
m a. Paragraphs (a)(4), (b)(5)(ii)(D),
(c)(5)(ii)(D), and (d)(5)(ii)(D) are added;
and
m b. Paragraphs (a)(1), (a)(3), (b)(1),
(b)(2), (b)(5)(), (b)(5)(ii)(A), (b)(5)(ii)(B),
(c)(1), (c)(2), (c)(5)(d), (c)(B)(ii)(A),
(c)(5)(ii)(B), (d)(1), (d)(2), (d)(5)(i),
(d)(5)(i)(A), (d)(5)(ii)(B), and (e)(4) are
revised.

The additions and revisions read as
follows.

CL!—‘*—'

§648.59 Sea Scallop Access Areas.

(a) * *x %

(1) From March 1, 2010, through
February 28, 2011, and subject to the
seasonal restriction specified in
paragraph (a)(4) of this section, a vessel
issued a scallop permit may fish for,
possess, or land scallops in or from the
area known as the Delmarva Sea Scallop
Access Area, described in paragraph
(a)(2) of this section, only if the vessel
is participating in, and complies with
the requirements of, the area access
program described in § 648.60.

* * * * *

(3) Number of trips—(i) Limited
access vessels. Based on its permit
category, a vessel issued a limited
access scallop permit may fish no more
than the maximum number of trips in
the Delmarva Access Area as specified
in §648.60(a)(3)(i), unless the vessel
owner has made an exchange with
another vessel owner whereby the
vessel gains a Delmarva Access Area
trip and gives up a trip into another Sea
Scallop Access Area, as specified in
§648.60(a)(3)(ii), or unless the vessel is
taking a compensation trip for a prior
Delmarva Access Area trip that was
terminated early, as specified in
§648.60(c). Additionally, limited access
full-time scallop vessels are restricted in
the number of trips that may be taken
from June 15 through August 31, as
specified in § 648.60(a)(3)(i)(B)(1). The
number of trips allocated to limited
access vessels in the Delmarva Access
Area shall be based on the TAC for the
access area, which shall be determined
through the annual framework process
and specified in paragraph (a)(5)(i) of
this section. The 2010 Delmarva Access
Area scallop TAC for limited access
scallop vessels is 5,394,485 1b (2,447
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mt), after accounting for applicable set-
asides and LAGC IFQ TAC.

(ii) LAGC IFQ scallop vessels—(A)
The percentage of the Delmarva Access
Area TAC to be allocated to LAGC IFQ
scallop vessels shall be specified in this
paragraph (a)(3)(ii)(A) through the
framework adjustment process and shall
determine the number of trips allocated
to LAGC IFQ scallop vessels as specified
in paragraph (a)(3)(ii)(B) of this section.
LAGC IFQ vessels will be allocated
285,423 1b (129 mt) in fishing year 2010,
which is 5 percent of the 2010 Delmarva
Access Area TAC, after set-asides have
been deducted. This TAC applies to
both LAGC IFQ vessels and limited
access vessels with LAGC IFQ permits
that are fishing under the provisions of
the LAGC IFQ permit.

(B) Based on the TAC specified in
paragraph (a)(4)(ii)(A) of this section,
LAGC scallop vessels are allocated 714
trips to the Delmarva Access Area in
fishing year 2010. This fleet-wide trip
allocation applies to both LAGC IFQ
vessels and limited access vessels with
LAGC IFQ permits that are fishing
under the provisions of the LAGC IFQ
permit. The Regional Administrator
shall notify all LAGC IFQ scallop
vessels of the date when 714 trips have
been, or are projected to be, taken by
providing notification in the Federal
Register, in accordance with
§648.60(g)(4). An LAGC IFQ scallop
vessel may not fish for, possess, or land
sea scallops in or from the Delmarva
Access Area, or enter the Delmarva
Access Area on a declared LAGC IFQ
scallop trip after the effective date
published in the Federal Register,
unless transiting pursuant to paragraph
(f) of this section.

(C) Scallops landed by each LAGC
IFQ vessel on a Delmarva Access Area
trip shall count against that vessel’s IFQ.

(4) Season. A vessel issued a scallop
permit may not fish for, possess, or land
scallops in or from the area known as
the Delmarva Sea Scallop Access Area,
described in paragraph (a)(2) of this
section, from September 1 through
October 31 of each year the Delmarva
Access Area is open to scallop fishing
as a Sea Scallop Access Area, except
that a vessel may possess scallops while
transiting pursuant to paragraph (f) of
this section.

(b) * x %

(1) From March 1, 2010, through
February 28, 2011, and every third
fishing year thereafter (i.e., March 1,
2013, through February 28, 2014)
vessels issued scallop permits may not
fish for, possess, or land scallops in or
from, the area known as the Closed Area
I Access Area, described in paragraph
(b)(3) of this section, unless transiting

pursuant to paragraph (f) of this section.
Vessels issued both a NE Multispecies
permit and an LAGC scallop permit may
fish in an approved SAP under § 648.85,
and under multispecies DAS in the
scallop access area, provided they
comply with restrictions in paragraph
(b)(5)(ii)(C) of this section.

(2) From March 1, 2011, through
February 28, 2013, and for every 2-yr
period, based on the fishing year, after
the closure described in paragraph (b)(1)
of this section (i.e., March 1, 2014,
through February 29, 2016), and subject
to the seasonal restrictions specified in
paragraph (b)(4) of this section, a vessel
issued a scallop permit may fish for,
possess, and land scallops in or from,
the area known as the Closed Area I
Access Area, described in paragraph
(b)(3) of this section, only if the vessel
is participating in, and complies with
the requirements of, the area access
program described in § 648.60.

* * * * *

(5) * % %

(i) Limited access vessels. Based on its
permit category, a vessel issued a
limited access scallop permit may fish
no more than the maximum number of
trips in the Closed Area I Access Area,
unless the vessel owner has made an
exchange with another vessel owner
whereby the vessel gains a Closed Area
I Access Area trip and gives up a trip
into another Sea Scallop Access Area, as
specified in § 648.60(a)(3)(ii), or unless
the vessel is taking a compensation trip
for a prior Closed Area I Access Area
trip that was terminated early, as
specified in § 648.60(c). The number of
trips allocated to limited access vessels
in the Closed Area I Access Area shall
be based on the TAC for the access area,
which will be determined through the
annual framework process and specified
in this paragraph (b)(5)(i). Closed Area
I Access Area is closed to limited access
vessels for the 2010 fishing year.

(11) * % %

(A) The percentage of the Closed Area
I Access Area TAC to be allocated to
LAGC scallop vessels shall be specified
in this paragraph (b)(5)(ii)(A) through
the framework adjustment process and
shall determine the number of trips
allocated to LAGC scallop vessels as
specified in paragraph (b)(5)(ii)(B) of
this section. The TAC applies to both
LAGC IFQ vessels and limited access
vessels with LAGC IFQ permits that are
fishing under the provisions of the
LAGC IFQ permit. The Closed Area I
Access Area shall be closed to LAGC
IFQ vessels in the 2010 fishing year.

(B) The Regional Administrator shall
notify all LAGC scallop vessels of the
date when the maximum number of

allowed trips for the applicable fishing
year have been, or are projected to be,
taken by providing notification in the
Federal Register, in accordance with
§648.60(g)(4). Except as provided in
paragraph (b)(5)(ii)(C) of this section,
and subject to the seasonal restrictions
specified in paragraph (b)(4) of this
section, an LAGC scallop vessel may not
fish for, possess, or land sea scallops in
or from the Closed Area I Access Area,
or enter the Closed Area I Access Area
on a declared LAGC scallop trip after
the effective date published in the
Federal Register, unless transiting

pursuant to paragraph (f) of this section.
* * * * *

(D) Scallops landed by each LAGC
IFQ vessel on a Closed Area I Access
Area trip shall count against that
vessel’s IFQ.

(C) * k%

(1) From March 1, 2010, through
February 28, 2011, and every third
fishing year thereafter, (i.e., March 1,
2013, through February 28, 2014)
vessels issued scallop permits may not
fish for, possess, or land scallops in or
from, the area known as the Closed Area
II Access Area, described in paragraph
(c)(3) of this section, unless transiting
pursuant to paragraph (f) of this section.
Vessels issued both a NE multispecies
permit and an LAGC scallop permit may
fish in an approved SAP under § 648.85
and under multispecies DAS in the
scallop access area, provided they
comply with restrictions in paragraph
(c)(5)(i1)(C) of this section.

(2) From March 1, 2011, through
February 28, 2013, and for every 2-yr
period, based on the fishing year, after
the year-long closure described in
paragraph (c)(1) of this section (i.e.,
March 1, 2014, through February 29,
2016), and subject to the seasonal
restrictions specified in paragraph (c)(4)
of this section, a vessel issued a scallop
permit may fish for, possess, or land
scallops in or from, the area known as
the Closed Area II Sea Scallop Access
Area, described in paragraph (c)(3) of
this section, only if the vessel is
participating in, and complies with the
requirements of, the area access program
described in § 648.60.

* * * * *

(5) * *x %

(i) Limited access vessels. Based on its
permit category, a vessel issued a
limited access scallop permit may fish
no more than the maximum number of
trips in the Closed Area II Access Area,
unless the vessel owner has made an
exchange with another vessel owner
whereby the vessel gains a Closed Area
IT Access Area trip and gives up a trip
into another Sea Scallop Access Area, as
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specified in § 648.60(a)(3)(ii), or unless
the vessel is taking a compensation trip
for a prior Closed Area I Access Area
trip that was terminated early, as
specified in § 648.60(c). The number of
trips allocated to limited access vessels
in the Closed Area II Access Area shall
be based on the TAC for the access area,
which will be determined through the
annual framework process and specified
in this paragraph (c)(5)(i). Closed Area
II Access Area is closed to limited
access vessels for the 2010 fishing year.

(11) * % %

(A) The percentage of the total Closed
Area IT Access Area TAC specified to be
allocated to LAGC IFQ scallop vessels
shall be specified in this paragraph
(c)(5)(ii)(A) through the framework
adjustment process and shall determine
the number of trips allocated to IFQ
LAGC scallop vessels as specified in
paragraph (c)(5)(ii)(B) of this section.
The TAC applies to both LAGC IFQ
vessels and limited access vessels with
LAGC IFQ permits. The Closed Area I
Access Area is closed to LAGC IFQ
vessels in the 2010 fishing year.

(B) The Regional Administrator shall
notify all LAGC scallop vessels of the
date when the maximum number of
allowed trips for the applicable fishing
year have been, or are projected to be,
taken by providing notification in the
Federal Register, in accordance with
§648.60(g)(4). Except as provided in
paragraph (c)(5)(ii)(C) of this section,
and subject to the seasonal restrictions
specified in paragraph (c)(4) of this
section, an LAGC scallop vessel may not
fish for, possess, or land sea scallops in
or from the Closed Area II Access Area,
or enter the Closed Area II Access Area
on a declared LAGC scallop trip after
the effective date published in the
Federal Register, unless transiting
pursuant to paragraph (f) of this section.
* * * * *

(D) Scallops landed by each LAGC
IFQ vessel on a Closed Area II Access
Area trip shall count against that
vessel’s IFQ.

* * * * *

(d)* * *

(1) From March 1, 2012, through
February 28, 2013, and every third
fishing year thereafter (i.e., March 1,
2015, through February 29, 2016)
vessels issued scallop permits may not
fish for, possess, or land scallops in or
from the area known as the Nantucket
Lightship Access Area, described in
paragraph (d)(3) of this section, unless
transiting pursuant to paragraph (f) of
this section. Vessels issued both a NE
multispecies permit and an LAGC
scallop permit may fish in an approved
SAP under § 648.85, and under

multispecies DAS in the scallop access
area, provided they comply with
restrictions in paragraph (d)(5)(ii)(C) of
this section.

(2) From March 1, 2010, through
February 29, 2012, and for every 2-yr
period after the year-long closure
described in paragraph (d)(1) of this
section (i.e., March 1, 2013, through
February 28, 2015), and subject to the
seasonal restrictions specified in
paragraph (d)(4) of this section, a vessel
issued a scallop permit may fish for,
possess, or land scallops in or from the
area known as the Nantucket Lightship
Sea Scallop Access Area, described in
paragraph (d)(3) of this section, only if
the vessel is participating in, and
complies with the requirements of, the
area access program described in
§648.60.

* * * * *

(5) * % %

(1) Limited access vessels. Based on its
permit category, a vessel issued a
limited access scallop permit may fish
no more than the maximum number of
trips in the Nantucket Lightship Access
Area, unless the vessel owner has made
an exchange with another vessel owner
whereby the vessel gains a Nantucket
Lightship Access Area trip and gives up
a trip into another Sea Scallop Access
Area, as specified in § 648.60(a)(3)(ii), or
unless the vessel is taking a
compensation trip for a prior Nantucket
Lightship Access Area trip that was
terminated early, as specified in
§648.60(c). The number of trips
allocated to limited access vessels in the
Nantucket Lightship Access Area shall
be based on the TAC for the access area.
The 2010 Nantucket Lightship Access
Area scallop TAC for limited access
scallop vessels is 5,399,985 1b (2,449
mt), after accounting for set-asides
applicable and LAGC IFQ TAC to the
Nantucket Lightship Access Area.

(11) * x %

(A) The percentage of the Nantucket
Lightship Access Area TAC to be
allocated to LAGC IFQ scallop vessels
shall be specified in this paragraph
(d)(5)(ii)(A) through the framework
adjustment process and shall determine
the number of trips allocated to LAGC
IFQ scallop vessels as specified in
paragraph (d)(5)(ii)(B) of this section.
LAGC IFQ vessels are allocated 285,715
Ib (130 mt) in fishing year 2010, which
is 5 percent of the 2010 Nantucket
Lightship Access Area TAC, after
accounting for all applicable set-asides.
The TAC applies to both LAGC IFQ
vessels and limited access vessels with
LAGC IFQ permits that are fishing
under the provisions of the LAGC IFQ
permit.

(B) Based on the TAC specified in
paragraph (d)(5)(ii)(A) of this section,
LAGC scallop vessels are allocated 714
trips to the Nantucket Lightship Access
Area in fishing year 2010. This fleet-
wide trip allocation applies to both
LAGC IFQ vessels and limited access
vessels with LAGC IFQ permits that are
fishing under the provisions of the
LAGC IFQ permit. The Regional
Administrator shall notify all LAGC IFQ
scallop vessels of the date when 714
trips have been, or are projected to be,
taken by providing notification in the
Federal Register, in accordance with
§648.60(g)(4). Except as provided in
paragraph (d)(5)(ii)(C) of this section, an
LAGC IFQ scallop vessel may not fish
for, possess, or land sea scallops in or
from the Nantucket Lightship Access
Area, or enter the Nantucket Lightship
Access Area on a declared LAGC IFQ
scallop trip after the effective date
published in the Federal Register,
unless transiting pursuant to paragraph
(f) of this section.

* * * * *

(D) Scallops landed by each LAGC
IFQ vessel on a Nantucket Lightship
Access Area trip shall count against that
vessel’s IFQ.

(e) * * %

(4) Number of trips—(i) Limited
access vessels. Based on its permit
category, a vessel issued a limited
access scallop permit may fish no more
than the maximum number of trips in
the Elephant Trunk Sea Scallop Access
Area between March 1, 2010, and
February 28, 2011, as specified in
§648.60(a)(3)(1), unless the vessel owner
has made an exchange with another
vessel owner whereby the vessel gains
an Elephant Trunk Sea Scallop Access
Area trip and gives up a trip into
another Sea Scallop Access Area, as
specified in § 648.60(a)(3)(ii), or unless
the vessel is taking a compensation trip
for a prior Elephant Trunk Access Area
trip that was terminated early, as
specified in § 648.60(c). Additionally,
full-time scallop vessels are restricted in
the number of trips that may be taken
from June 15 through August 31, as
specified in § 648.60(a)(3)(i)(B)(1). The
2010 Elephant Trunk Access Area
scallop TAC for limited access scallop
vessels is 10,406,727 1b (4,720 mt), after
accounting for applicable set-asides and
LAGC IFQ TAC.

(ii) LAGC IFQ scallop vessels—(A)
The percentage of the Elephant Trunk
Access Area TAC to be allocated to
LAGC scallop vessels shall be specified
in this paragraph (e)(4)(ii)(A) through
the framework adjustment process and
shall determine the number of trips
allocated to LAGC IFQ scallop vessels as
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specified in paragraph (e)(4)(ii)(B) of
this section. LAGC IFQ vessels shall be
allocated 550,621 1b (248 mt) in fishing
year 2010, which is 5 percent of the
2010 Elephant Trunk Access Area TAC,
after accounting for all applicable set-
asides. The TAC applies to both LAGC
IFQ vessels and limited access vessels
with LAGC IFQ permits that are fishing
under the provisions of the LAGC IFQ
permit.

(B) Based on the TACs specified in
paragraph (e)(4)(ii)(A) of this section,
LAGC IFQ vessels are allocated a total
of 1,377 trips in the Elephant Trunk
Access Area in fishing year 2010. This
fleet-wide trip allocation applies to both
LAGC IFQ vessels and limited access
vessels with LAGC IFQ permits that are
fishing under the provisions of the
LAGC IFQ permit. The Regional
Administrator shall notify all LAGC IFQ
scallop vessels of the date when the
maximum number of allowed trips have
been, or are projected to be taken by
providing notification in the Federal
Register, in accordance with
§648.60(g)(4). An LAGC IFQ scallop
vessel may not fish for, possess, or land
sea scallops in or from the Elephant
Trunk Access Area, or enter the
Elephant Trunk Access Area on a
declared LAGC IFQ scallop trip after the
effective date published in the Federal
Register, unless transiting pursuant to
paragraph (f) of this section.

(C) Scallops landed by each LAGC
IFQ vessel on an Elephant Trunk Access
Area trip shall count against that
vessel’s IFQ.

* * * * *

m 9.In §648.60:
m a. Paragraphs (a)(3)(iii), (a)(5)(iv), and
(c)(5)(iv) are removed and reserved;
m b. Paragraph (c)(5)(ii)(A) is added;
m c. Paragraph (c)(5)(ii)(B) is added and
reserved; and
m d. Paragraphs (a)(3)(i), (a)(3)(ii),
(a)(5)(), (c)(5)(v), (d)(1), (e)(1), and (g)
are revised.

The additions and revisions read as
follows:

§648.60 Sea scallop area access program
requirements.

(a) * k%

(3) * x %

(i) Limited access vessel trips. (A)
Except as provided in paragraph (c) of
this section, paragraphs (a)(3)(i)(B)
through (E) of this section specify the
total number of trips that a limited
access scallop vessel may take into Sea
Scallop Access Areas during applicable
seasons specified in § 648.59. The
number of trips per vessel in any one
Sea Scallop Access Area may not exceed
the maximum number of trips allocated
for such Sea Scallop Access Area as

specified in § 648.59, unless the vessel
owner has exchanged a trip with
another vessel owner for an additional
Sea Scallop Access Area trip, as
specified in paragraph (a)(3)(ii) of this
section, or has been allocated a
compensation trip pursuant to
paragraph (c) of this section.

(B) Full-time scallop vessels. A full-
time scallop vessel may take two trips
in the Elephant Trunk Access Area, one
trip in the Delmarva access area, and
one trip in the Nantucket Lightship
Access Area, subject to the following
seasonal trip restrictions.

(1) A full-time scallop vessel may not
take more than two of its three allocated
scallop access area trips during the
period June 15 through August 31, or
may not fish for, possess, or retain more
than a combined total of 36,000 1b
(16,329 kg) of scallops, the equivalent of
two full trip possession limits specified
in § 648.60(a)(5)(i)(A), during this time
period from the Delmarva and Elephant
Trunk Access Areas specified in
§648.59(a) and (e). For example, a full-
time vessel may declare up to two trips
in the Elephant Trunk Access Area or
up to one trip in the Elephant Trunk
Access Area and one trip in Delmarva
Access Area during June 15 through
August 31. The remaining access area
trips may be taken during the remainder
of the fishing year, subject to the
seasonal closures described under
§648.59(a)(3) and (e)(3). This restriction
does not include the additional
possession allowance to defray the cost
of carrying an observer as specified in
§648.60(d) that occur during observed
trips between June 15 through August
31.

(2) [Reserved]

(C) Part-time scallop vessels. A part-
time scallop vessel is allocated two trips
that may be distributed between access
areas as follows: Two trips in the
Elephant Trunk Access Area; one trip in
the Elephant Trunk Access Area and
one trip in the Nantucket Lightship
Access Area; one trip in the Elephant
Trunk Access Area and one trip in the
Delmarva Access Area; or one trip in the
Nantucket Lightship Access Area and
one trip in the Delmarva Access Area.

(D) Occasional scallop vessels. An
occasional scallop vessel may take one
trip in the Elephant Trunk Access Area,
or one trip in the Nantucket Lightship
Access Area, or one trip in the Delmarva
Access Area.

(E) [Reserved]

(ii) One-for-one area access trip
exchanges. If the total number of trips
allocated to a vessel into all Sea Scallop
Access Areas combined is more than
one, the owner of a vessel issued a
limited access scallop permit may

exchange, on a one-for-one basis,
unutilized trips into one access area for
another vessel’s unutilized trips into
another Sea Scallop Access Area. One-
for-one exchanges may be made only
between vessels with the same permit
category. For example, a full-time vessel
may not exchange trips with a part-time
vessel, and vice versa. Vessel owners
must request the exchange of trips by
submitting a completed Trip Exchange
Form at least 15 days before the date on
which the applicant desires the
exchange to be effective. Trip exchange
forms are available from the Regional
Administrator upon request. Each vessel
owner involved in an exchange is
required to submit a completed Trip
Exchange Form. The Regional
Administrator shall review the records
for each vessel to confirm that each
vessel has unutilized trips remaining to
exchange. The exchange is not effective
until the vessel owner(s) receive a
confirmation in writing from the
Regional Administrator that the trip
exchange has been made effective. A
vessel owner may exchange trips
between two or more vessels under his/
her ownership. A vessel owner holding
a Confirmation of Permit History is not
eligible to exchange trips between
another vessel and the vessel for which
a Confirmation of Permit History has

been issued.
* * * * *

(5) * *x %

(i) Scallop possession limits. Unless
authorized by the Regional
Administrator, as specified in
paragraphs (c) and (d) of this section,
after declaring a trip into a Sea Scallop
Access Area, a vessel owner or operator
of a limited access scallop vessel may
fish for, possess, and land, per trip,
scallops, up to the maximum amounts
specified in the table in this paragraph
(a)(5). A part-time or occassional limited
access vessel that lawfully fishes for,
possesses, and lands an amount of
scallops greater than specified in this
section in the 2010 fishing year shall
have the excess pounds landed above
the possession limit specified in this
paragraph (a)(5) deducted from that
vessel’s 2011 possession limit. A full-
time vessel shall not fish for, possess, or
retain more than 36,000 lb (16,329 kg)
of scallops from the Elephant Trunk and
Delmarva Access Areas, combined, from
trips taken between June 15 and August
31. This landing restriction does not
include the additional possession
allowance to defray the cost of carrying
an observer as specified in § 648.60(d)
that occur during observed trips
between June 15 through August 31. No
vessel declared into the Access Areas as
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described in § 648.59(a) through (e) may Areas described in § 648.59(a) through
possess more than 50 bu (17.62 hL) of (e).
in-shell scallops outside of the Access
Permit category possession limit
Fishing year
Full-time Part-time Occasional

2010 oo 18,000 10 (8,165 KQ) ....vvveerereeerrrree. 14,400 16 (6,532 KQ) ...ovvveerereeereree 6,000 Ib (2,722 kg).
* * * * * December 10, 2009, may not carry its §648.59(b) through (d), provided the

(c) * * = additional compensation trip into the vessel complies with the requirements

E5)) i ’; ’: 2010 fishing year because Closed Area specified in § 648.59(b)(5)(ii), (c)(5)(ii),

ii

(A) Pursuant to § 648.60(a)(3)(1)(B)(1),
a full-time vessel may not take a
compensation trip based on a single or
multiple terminated trip(s) during the
period June 15 through August 31 if the
compensation trip would allow a vessel
to land more than 36,000 lb (16,329 kg),
the equivalent of two full access area
trips, during the period June 15 through
August 31, in the Elephant Trunk
Access Area and Delmarva Access Area
combined. For example, a vessel that
terminated a trip in the Delmarva
Access Area on June 1, 2010, and
intends to declare two full trips in the
Elephant Trunk Access Area access area
from June 15 through August 31, must
wait to fish its compensation trip in the
Delmarva Access Area until November
1, 2010.

(B) [Reserved]

* * * * *

(v) Additional compensation trip
carryover. If an Access Area trip
conducted during the last 60 days of the
open period or season for the Access
Area is terminated before catching the
allowed possession limit, and the
requirements of paragraph (c) of this
section are met, the vessel operator shall
be authorized to fish an additional trip
as compensation for the terminated trip
in the following fishing year. The vessel
owner/operator must take such
additional compensation trips,
complying with the trip notification
procedures specified in paragraph
(a)(2)(iii) of this section, within the first
60 days of that fishing year the Access
Area first opens in the subsequent
fishing year. For example, a vessel that
terminates an Elephant Trunk Access
Area trip on December 29, 2010, must
declare that it is beginning its additional
compensation trip during the first 60
days that the Elephant Trunk Access
Area is open (March 1, 2011, through
April 29, 2011). If an Access Area is not
open in the subsequent fishing year,
then the additional compensation trip
authorization would expire at the end of
the Access Area Season in which the
trip was broken. For example, a vessel
that terminates a Closed Area II trip on

II is not open during the 2010 fishing
year, and must complete any
compensation trip by January 31, 2010.

(d* * =

(1) Observer set-aside limits by area—
(i) Nantucket Lightship Access Area. For
the 2010 fishing year, the observer set-
aside for the Nantucket Lightship
Access Area is 58,910 1b (27 mt).

(i) [Reserved]

(iii) Elephant Trunk Access Area. For
the 2010 fishing year, the observer set-
aside for the Elephant Trunk Access
Area is 113,530 1b (52 mt).

(iv) Delmarva Access Area. For the
2010 fishing year, the observer set-aside
for the Delmarva Access Area is 58,850
Ib (27 mt).

* * * * *

(e] * * %

(1) Research set-aside limits and
number of trips by area—(i) Nantucket
Lightship Access Area. For the 2010
fishing year, the research set-aside for
the Nantucket Lightship Access Area is
117,820 1b (53 mt).

(ii) [Reserved]

(iii) Elephant Trunk Access Area. For
the 2010 fishing year, the research set-
aside for the Elephant Trunk Access
Area is 277,060 1b (126 mt).

(iv) Delmarva Access Area. For the
2010 fishing year, the research set-aside
for the Delmarva Access Area is 117,700
Ib (53 mt).

* * * * *

(g) Limited Access General Category
Vessels. (1) An LAGC scallop vessel
may only fish in the scallop access areas
specified in § 648.59(a) through (e),
subject to the seasonal restrictions
specified in § 648.59(a)(4), (b)(4), (c)(4),
(d)(4), and (e)(3), and subject to the
possession limit specified in § 648.52(a),
and provided the vessel complies with
the requirements specified in
paragraphs (a)(1), (a)(2), (a)(6) through
(a)(9), (d), (e), (f), and (g) of this section,
and §648.85(c)(3)(ii). A vessel issued
both a NE multispecies permit and an
LAGC scallop permit may fish in an
approved SAP under § 648.85 and under
multispecies DAS in the Closed Area I,
Closed Area II, and Nantucket Lightship
Sea Scallop Access Areas specified in

and (d)(5)(ii), and this paragraph (g), but
may not fish for, possess, or land
scallops on such trips.

(2) Gear restrictions. An LAGC IFQ
scallop vessel authorized to fish in the
Access Areas specified in § 648.59(a)
through (e) must fish with dredge gear
only. The combined dredge width in use
by, or in possession on board of, an
LAGC scallop vessel fishing in the
Access Areas described in §648.59(a)
through (e) may not exceed 10.5 ft (3.2
m), measured at the widest point in the
bail of the dredge.

(3) LAGC IFQ Access Area Trips. An
LAGC scallop vessel authorized to fish
in the Access Areas specified in
§ 648.59(a) through (e) may land
scallops, subject to the possession limit
specified in § 648.52(a), unless the
Regional Administrator has issued a
notice that the number of LAGC IFQ
access area trips specified in
§648.59(a)(3)(ii), (b)(5)(i1), (c)(5)(ii),
(d)(5)(i1), and (e)(4)(ii) have been or are
projected to be taken. Upon a
determination from the Regional
Administrator that the total number of
LAGCIFQ trips in a specified Access
Area have been or are projected to be
taken, the Regional Administrator shall
publish notification of this
determination in the Federal Register,
in accordance with the Administrative
Procedure Act. Once this determination
has been made, an LAGC IFQ scallop
vessel may not fish for, possess, or land
scallops in or from the specified Access
Area after the effective date of the
notification published in the Federal
Register.

(4) Possession Limits—(i) Scallops. A
vessel issued a NE multispecies permit
and a general category scallop permit
that is fishing in an approved SAP
under § 648.85 under multispecies DAS,
and that has not enrolled in the LAGC
Access Area fishery, is prohibited from
possessing scallops. An LAGC scallop
vessel authorized to fish in the Access
Areas specified in § 648.59(a) through
(e) may possess scallops up to the

ossession limit specified in § 648.52(a).

(ii) Other species. Unless issued an

LAGC scallop permit and fishing under
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an approved NE multispecies SAP
under NE multispecies DAS, an LAGC
IFQ vessel fishing in the Access Areas
specified in § 648.59(a) through (e) is
prohibited from possessing any species
of fish other than scallops and

monkfish, as specified in § 648.94(c)(8).

(5) Number of trips. An LAGC IFQ
scallop vessel may not fish for, possess,
or land scallops in or from the Access

Areas specified in § 648.59(a) through
(e) after the effective date of the
notification published in the Federal

Register, stating that the total number of

trips specified in § 648.59(a)(3)(ii),
(b)(5)(ii), (c)(5)(ii), (d)(5)(ii), and
(e)(4)(ii) have been, or are projected to
be, taken by LAGC IFQ scallop vessels.

m 10. In § 648.62, paragraph (b)(1) is
revised to read as follows.

§648.62 Northern Gulf of Maine (NGOM)
scallop management area.

* * * * *

(b) * % %

(1) NGOM TAC. The TAC for the
NGOM is 70,000 1b (31.8 mt) for the
2010 fishing year.

[FR Doc. 2010-15501 Filed 6-23-10; 11:15 am]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2010-0554; Directorate
Identifier 2010-NM-082—-AD]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Corporation Model MD-90-30
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to
supersede an existing airworthiness
directive (AD) that applies to certain
Model MD-90-30 airplanes. The
existing AD currently requires
modifying the auxiliary hydraulic
power system (including doing all
applicable related investigative and
corrective actions). This proposed AD
would require these same actions, using
corrected service information. This
proposed AD results from fuel system
reviews conducted by the manufacturer,
as well as reports of electrically shorted
wires in the right wheel well and
evidence of arcing on the auxiliary
hydraulic pump power cables, which
are routed within the tire burst area. We
are proposing this AD to prevent
electrically shorted wires or arcing at
the auxiliary hydraulic pump power
cables, which could result in a fire in
the wheel well. We are also proposing
this AD to reduce the potential of an
ignition source adjacent to the fuel
tanks, which, in combination with
flammable fuel vapors, could result in a
fuel tank explosion and consequent loss
of the airplane.

DATES: We must receive comments on
this proposed AD by August 12, 2010.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, 3855
Lakewood Boulevard, MC D800-0019,
Long Beach, California 90846—0001;
telephone 206-544-5000, extension 2;
fax 206-766—5683; e-mail
dse.boecom@boeing.com; Internet
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: Ken
Sujishi, Aerospace Engineer, Cabin
Safety/Mechanical and Environmental
Systems Branch, ANM-150L, FAA, Los
Angeles Aircraft Certification Office,
3960 Paramount Boulevard, Lakewood,
California 90712—4137; telephone (562)
627-5353; fax (562) 627-5210.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about

this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2010-0554; Directorate Identifier
2010-NM-082—-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

On March 18, 2009, we issued AD
2009-07-04, Amendment 39-15863 (74
FR 14460, March 31, 2009), for certain
Model MD-90-30 airplanes. That AD
requires modifying the auxiliary
hydraulic power system (including
doing all applicable related investigative
and corrective actions). That AD
resulted from fuel system reviews
conducted by the manufacturer, as well
as reports of shorted wires in the right
wheel well and evidence of arcing on
the power cables of the auxiliary
hydraulic pump. Boeing analysis
determined that the existing auxiliary
hydraulic pump wire harness assembly
is routed within the tire burst area and
that installing and routing a new and
longer auxiliary hydraulic pump wire
harness assembly outside the tire burst
area will minimize the possibility of
chafing and electrical wire arcing
damage. We issued that AD to prevent
shorted wires or electrical arcing at the
auxiliary hydraulic pump, which could
result in a fire in the wheel well; and
to reduce the potential of an ignition
source adjacent to the fuel tanks, which,
in combination with flammable fuel
vapors, could result in a fuel tank
explosion and consequent loss of the
airplane.

Actions Since Existing AD Was Issued

Since we issued AD 2009-07-04, we
have been advised that the Work
Instructions of Boeing Alert Service
Bulletin MD90-29A021, Revision 1,
dated August 29, 2008 (the service
bulletin referenced in AD 2009—07-04),
are inadequate in that some wire
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support clamp orientations would
present a riding condition with
surrounding structure or existing
hydraulic lines.

Relevant Service Information

Boeing has issued Alert Service
Bulletin MD90-29A021, Revision 2,
dated March 16, 2010, which includes
additional work (e.g., checking electrical
resistance and doing a general visual
inspection of the wire harness
protective sleeving dimensions, which
are related investigative actions; and

installing new sleeving, adding tie tape,
installing a new wire harness assembly,
and installing new clamps, which are
corrective actions).

FAA'’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to develop on
other airplanes of the same type design.
For this reason, we are proposing this
AD, which would supersede AD 2009-
07—04 but would not retain the

ESTIMATED COSTS

requirements of the existing AD. This
proposed AD would require
accomplishing the actions specified in
Boeing Alert Service Bulletin MD90-
29A021, Revision 2, dated March 16,
2010, as described previously.

Costs of Compliance

There are about 109 airplanes of the
affected design in the worldwide fleet.
The following table provides the
estimated costs for U.S. operators to
comply with this proposed AD.

Average Ic\)lfuLTtée_r
Action Work hours labor rate Parts Cost per airplane istered Fleet cost
er hour registere
p airplanes
Modification ............... Between 4 and 11 ... $85 | Up to $4,870 ........... Between $5,210 and 21 | Between $109,410
$5,805. and $121,905.
Authority for This Rulemaking 3. Will not have a significant Affected ADs

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket. See the ADDRESSES section
for a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing Amendment 39-15863 (74 FR
14460, March 31, 2009) and adding the
following new AD:

McDonnell Douglas Corporation: Docket No.
FAA-2010-0554; Directorate Identifier
2010-NM—-082—-AD.

Comments Due Date

(a) The FAA must receive comments on
this AD action by August 12, 2010.

(b) This AD supersedes AD 2009-07—-04,
Amendment 39-15863.

Applicability

(c) This AD applies to McDonnell Douglas
Corporation Model MD-90-30 airplanes,
certificated in any category; as identified in

Boeing Alert Service Bulletin MD90-29A021,
Revision 2, dated March 16, 2010.

Subject

(d) Air Transport Association (ATA) of
America Code 29: Hydraulic Power.

Unsafe Condition

(e) This AD results from fuel system
reviews conducted by the manufacturer, as
well as reports of electrically shorted wires
in the right wheel well and evidence of
arcing on the auxiliary hydraulic pump
power cables, which are routed within the
tire burst area. The Federal Aviation
Administration is proposing this AD to
prevent electrically shorted wires or arcing at
the auxiliary hydraulic pump power cables,
which could result in a fire in the wheel
well. We are also proposing this AD to
reduce the potential of an ignition source
adjacent to the fuel tanks, which, in
combination with flammable fuel vapors,
could result in a fuel tank explosion and
consequent loss of the airplane.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Replacement

(g) Within 18 months after the effective
date of this AD, modify the auxiliary
hydraulic power system, and do all
applicable related investigative and
corrective actions, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin MD90-29A021, Revision 2,
dated March 16, 2010. Do all applicable
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related investigative and corrective actions
before further flight.

Alternative Methods of Compliance
(AMOCs)

(h)(1) The Manager, Los Angeles Aircraft
Certification Office, FAA, has the authority to
approve AMOCs for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Ken Sujishi,
Aerospace Engineer, Cabin Safety/
Mechanical and Environmental Systems
Branch, ANM-150L, FAA, Los Angeles
Aircraft Certification Office, 3960 Paramount
Boulevard, Lakewood, California 90712—
4137; telephone (562) 627-5353; fax (562)
627-5210.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

Issued in Renton, Washington, on June 17,
2010.
Robert D. Breneman,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2010-15652 Filed 6-25-10; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0553; Directorate
Identifier 2010-NM-070-AD]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Corporation Model DC-10-30,
DC-10-30F, DC-10-30F (KC-10A and
KDC-10), DC-10-40, DC—10-40F, and
MD-10-30F Airplanes

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Model DC-10-30, DC-10-30F, DC-10—
30F (KC-10A and KDC-10), DC-10-40,
DC10-40F, and MD-10-30F airplanes.
This proposed AD would require doing
a one-time inspection of the wire
bundles to determine if wires touch the
upper surface of the center upper
auxiliary fuel tank, and marking the
location if necessary; a one-time
inspection for splices and damage of all
wire bundles routed above the center
upper auxiliary fuel tank; a one-time

inspection for damage to the fuel vapor
barrier seal and upper surface of the
center upper auxiliary fuel tank; and
corrective actions, if necessary. This
proposed AD would also require
installing non-metallic barrier/shield
sleeving to the wire harnesses, new
clamps, new attaching hardware, and
new extruded channels. This proposed
AD results from fuel system reviews
conducted by the manufacturer. We are
proposing this AD to prevent the
potential of ignition sources inside fuel
tanks, which, in combination with
flammable fuel vapors, could result in
fuel tank explosions and consequent
loss of the airplane.

DATES: We must receive comments on
this proposed AD by August 12, 2010.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, 3855
Lakewood Boulevard, MC D800-0019,
Long Beach, California 90846—0001;
telephone 206-544-5000, extension 2;
fax 206—766—5683; e-mail
dse.boecom@boeing.com; Internet
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone 800-647-5527) is in the
ADDRESSES section. Comments will be

available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Samuel Lee, Aerospace Engineer,
Propulsion Branch, ANM-140L, FAA,
Los Angeles Aircraft Certification
Office, 3960 Paramount Boulevard,
Lakewood, California 90712—4137;
telephone (562) 627-5262; fax (562)
627-5210.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2010-0553; Directorate Identifier
2010-NM-070-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The FAA has examined the
underlying safety issues involved in fuel
tank explosions on several large
transport airplanes, including the
adequacy of existing regulations, the
service history of airplanes subject to
those regulations, and existing
maintenance practices for fuel tank
systems. As a result of those findings,
we issued a regulation titled “Transport
Airplane Fuel Tank System Design
Review, Flammability Reduction and
Maintenance and Inspection
Requirements” (66 FR 23086, May 7,
2001). In addition to new airworthiness
standards for transport airplanes and
new maintenance requirements, this
rule included Special Federal Aviation
Regulation No. 88 (“SFAR 88,”
Amendment 21-78, and subsequent
Amendments 21-82 and 21-83).

Among other actions, SFAR 88
requires certain type design (i.e., type
certificate (TC) and supplemental type
certificate (STC)) holders to substantiate
that their fuel tank systems can prevent
ignition sources in the fuel tanks. This
requirement applies to type design
holders for large turbine-powered
transport airplanes and for subsequent
modifications to those airplanes. It
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requires them to perform design reviews
and to develop design changes and
maintenance procedures if their designs
do not meet the new fuel tank safety
standards. As explained in the preamble
to the rule, we intended to adopt
airworthiness directives to mandate any
changes found necessary to address
unsafe conditions identified as a result
of these reviews.

In evaluating these design reviews, we
have established four criteria intended
to define the unsafe conditions
associated with fuel tank systems that
require corrective actions. The
percentage of operating time during
which fuel tanks are exposed to
flammable conditions is one of these
criteria. The other three criteria address
the failure types under evaluation:
Single failures, single failures in
combination with a latent condition(s),
and in-service failure experience. For all
four criteria, the evaluations included
consideration of previous actions taken
that may mitigate the need for further
action.

We have determined that the actions
identified in this AD are necessary to
reduce the potential of ignition sources
inside fuel tanks, which, in combination
with flammable fuel vapors, could result
in fuel tank explosions and consequent
loss of the airplane.

Fuel system reviews conducted by the
manufacturer have determined that

wires routed above the center upper
auxiliary fuel tank are in close
proximity to the upper surface of the
tank. In addition, some wire harness
mounts may have loosened, allowing
the wires to contact the tank. This
condition can cause wire damage or
chafing that could lead to possible
arcing and sparking on the fuel tank
upper surface. If not corrected, wires in
contact with the fuel tank could become
damaged, and the possible resulting
arcing and sparking could lead to burn-
through of the upper surface of the fuel
tank.

Relevant Service Information

We have reviewed Boeing Service
Bulletin DC10-28-244, dated February
25, 2010. The service bulletin describes
procedures for the following actions.

e Doing a one-time general visual
inspection of the wire bundles to
determine if wires touch the upper
surface of the center upper auxiliary
fuel tank, and marking the location(s)
where the wire bundle(s) contacts the
upper surface of the center upper
auxiliary fuel tank.

e Doing a one-time detailed
inspection of all wire bundles routed
above the center upper auxiliary fuel
tank for splices and damage (such as
wire chafing, arcing, or broken
insulation or burn marks), and
corrective actions, which include
repairing or replacing damaged wires,

TABLE—ESTIMATED COSTS

and relocating any splice; and repairing
or replacing wires causing damage.

¢ Doing a one-time detailed
inspection for damage (burn marks) on
the upper surface of the center upper
auxiliary fuel tank and fuel vapor
barrier seal, and doing corrective
actions, which include repairing the
vapor barrier seal, and contacting
Boeing for repair instructions and doing
the repair.

e Installing non-metallic barrier/
shield sleeving to the wire harnesses,
new clamps, new attaching hardware,
and new extruded channels to raise the
wire harnesses off the upper surface of
the center upper auxiliary fuel tank.

FAA’s Determination and Requirements
of This Proposed AD

We are proposing this AD because we
evaluated all relevant information and
determined the unsafe condition
described previously is likely to exist or
develop in other products of these same
type designs. This proposed AD would
require accomplishing the actions
specified in the service information
described previously.

Costs of Compliance

We estimate that this proposed AD
would affect 166 airplanes of U.S.
registry. The following table provides
the estimated costs for U.S. operators to
comply with this proposed AD.

Number of
Inspection and installation Work hours Ar‘;/teere:)%e; 'ﬁgl?rr Parts %?géﬁcetr U.S.-registered | Fleet cost
airplanes
Group 1 Inspection 16 $85 $0 $1,360 75 $102,000
Group 1 Installation .... 200 85 13,309 30,309 75 2,273,175
Group 2 Inspection 16 85 0 1,360 58 78,880
Group 2 Installation 232 85 16,660 36,380 58 2,110,040
Group 3 Inspection .... 16 85 0 1,360 18 24,480
Group 3 Installation .... 200 85 12,258 29,258 18 526,644
Group 4 Inspection .... 16 85 0 1,360 15 20,400
Group 4 Installation .... 200 85 12,372 29,372 15 440,580

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations

for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national

Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866,

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.
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You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

McDonnell Douglas Corporation: Docket No.
FAA—-2010-0553; Directorate Identifier
2010-NM-070-AD.

Comments Due Date

(a) We must receive comments by August
12, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to McDonnell Douglas
Corporation Model DC-10-30, DC-10-30F,
DC-10-30F (KC-10A and KDC-10), DC~10-
40, DC10-40F, and MD-10-30F airplanes,
certificated in any category; as specified in
Boeing Service Bulletin DC10-28-244, dated
February 25, 2010.

Subject

(d) Air Transport Association (ATA) of
America Code 28: Fuel.

Unsafe Condition

(e) This AD results from fuel system
reviews conducted by the manufacturer. The
Federal Aviation Administration is issuing
this AD to reduce the potential of ignition
sources inside fuel tanks, which, in
combination with flammable fuel vapors,
could result in fuel tank explosions and
consequent loss of the airplane.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Actions

(g) Within 60 months after the effective
date of this AD do the actions specified in
paragraphs (g)(1), (g)(2), (g)(3), and ()(4) of
this AD, as applicable, and do all applicable
corrective actions, in accordance with the
Accomplishment Instructions of Boeing
Service Bulletin DC10-28-244, dated
February 25, 2010, except as required by

paragraph (h) of this AD. Do all applicable
corrective actions before further flight.

(1) Do a one-time general visual inspection
of the wire bundles to determine if wires
touch the upper surface of the center upper
auxiliary fuel tank, and mark the location as
applicable.

(2) Do a one-time detailed inspection for
splices and damage of all wire bundles
between Stations Y=1219.000 and
Y=1381.000 between X=—40 to X=-90 (right
side) and X=15 to X=85 (left side) above the
center upper auxiliary fuel tank.

(3) Do a one-time detailed inspection for
damage (burn marks) on the upper surface of
the center upper auxiliary fuel tank and to
the fuel vapor barrier seal.

(4) Install non-metallic barrier/shield
sleeving to the wire harnesses, new clamps,
new attaching hardware, and new extruded
channels.

(h) Where Boeing Service Bulletin DC10-
28-244, dated February 25, 2010, specifies to
contact Boeing for repair instructions: Before
further flight, repair the center upper
auxiliary fuel tank using a method approved
in accordance with the procedures specified
in paragraph (i) of this AD.

Alternative Methods of Compliance
(AMOCs)

(i)(1) The Manager, Los Angeles Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGs for this AD, if
requested using the procedures found in 14
CFR 39.19. Send information to ATTN:
Samuel Lee, Aerospace Engineer, Propulsion
Branch, ANM—-140L, FAA, Los Angeles ACO,
3960 Paramount Boulevard, Lakewood,
California 90712-4137; telephone (562) 627—
5262; fax (562) 627-5210.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI]) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Los Angeles
ACO to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane and the
approval must specifically refer to this AD.

Issued in Renton, Washington, on June 16,
2010.
Robert D. Breneman,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2010-15653 Filed 6-25-10; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0610; Directorate
Identifier 2009-SW—-47-AD]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
France Model EC 155B, EC155B1, SA-
360C, SA-365C, SA-365C1, SA-365C2,
SA-365N, SA-365N1, AS-365N2, AS
365 N3, and SA-366G1 Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes
superseding an existing airworthiness
directive (AD) for the specified
Eurocopter France (Eurocopter)
helicopters. That AD requires
repetitively inspecting the main gearbox
(MGB) planet gear carrier for a crack and
replacing any MGB that has a cracked
planet gear carrier before further flight.
This action would require the same
inspections required by the existing AD
but would shorten the initial inspection
interval. This proposal is prompted by
the discovery of another crack in a MGB
planet gear carrier and additional
analysis that indicates that the initial
inspection interval must be shortened.
The actions specified by the proposed
AD are intended to detect a crack in the
web of the planet gear carrier, which
could lead to a MGB seizure and
subsequent loss of control of the
helicopter.

DATES: Comments must be received on
or before August 27, 2010.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

¢ You may get the service information
identified in this proposed AD from
American Eurocopter Corporation, 2701
Forum Drive, Grand Prairie, TX 75053—
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4005, telephone (800) 232-0323, fax
(972) 641-3710, or at http://
www.eurocopter.com.

You may examine the comments to
this proposed AD in the AD docket on
the Internet at http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: Gary
Roach, Aviation Safety Engineer,
Rotorcraft Directorate, FAA, 2601
Meacham Blvd., Fort Worth, Texas
76137, telephone (817) 222-5130, fax
(817) 222-5961.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the caption
ADDRESSES. Include “Docket No. FAA—
2010-0610; Directorate Identifier 2009—
SW-47-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments received by the
closing date and may amend the
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed
rulemaking. Using the search function
of the docket Web site, you can find and
read the comments to any of our
dockets, including the name of the
individual who sent or signed the
comment. You may review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78).

Examining the Docket

You may examine the docket that
contains the proposed AD, any
comments, and other information in
person at the Docket Operations office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The street address for the Docket
Operations office (telephone (800) 647—
5527) is in the ADDRESSES section of this
AD. Comments will be available in the
AD docket shortly after receipt.

Discussion

On February 1, 2005, we issued AD
2005-03-09, Amendment 39-13965 (70
FR 7382, February 14, 2005), to require
the following:

e For a MGB that has less than 250
hours time-in-service (TIS) since new or

last overhaul, borescope inspecting or
visually inspecting the web of the planet
gear carrier for a crack. The inspections
must be done on or before the MGB
reaches 265 hours TIS and then at
intervals not to exceed 50 hours TIS.

e For a MGB that has 250 or more
hours TIS since new or since last
overhaul, borescope inspecting or
visually inspecting the web of the planet
gear carrier for a crack. The inspections
must be done within 15 hours TIS and
then at intervals not to exceed 50 hours
TIS.

e For any MGB that has a cracked
planet gear carrier, replacing the MGB
with an airworthy MGB before further
flight.

That action was prompted by the
discovery of cracks in the main gearbox
during overhaul. The requirements of
that AD are intended to detect a crack
in the web of the planet gear carrier,
which could lead to a MGB seizure and
subsequent loss of control of the
helicopter.

Since the issuance of AD 2005-03-09,
an additional crack has been found in
the MGB planet gear carrier of a
Eurocopter Model EC 155 helicopter.
That crack was caused by a progressive
fatigue failure caused by scoring in the
blend radius between the pin and the
web. An additional analysis indicates
that the initial inspection must be
shortened. Therefore, this proposed AD
would shorten the initial inspection
from 265 hours TIS to 35 hours TIS. The
recurring 50 hour-TIS inspections
would remain the same.

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for France, has issued EASA Emergency
Airworthiness Directive No. 2007—
0288-E, dated November 15, 2007.
EASA states that cracks were discovered
in the web of the MGB planet gear
carrier. The two affected MGB units had
been removed for overhaul/repair,
subsequent to the detection of metal
chips at the magnetic plugs.
Investigation of the first case showed a
failure of the head of a screw that
secures the sun gear bearing. The screw
head was caught by the planet gear/
fixed ring gear/sun gear drive train. The
second case was discovered by the
manufacturer and did not seem to be
associated with any other failure. You
may obtain further information by
examining the MCAI and any related
service information in the AD docket.

Related Service Information

Eurocopter France has issued the
following Emergency Alert Service
Bulletins:

¢ No. 05A007, Revision 2, for the
Model EC155 helicopters;

e No. 05.00.48, Revision 3, for the
Model AS365 helicopters;

e No. 05.26, Revision 2, for the Model
SA360 and SA365 helicopters; and

e No. 05.33, Revision 2, for the SA366
helicopters.

Each Emergency Alert Service
Bulletin (EASB) at the stated revision
level is dated November 16, 2009 and
describes the discovery of a progressive
fatigue failure of the planet gear carrier.
The EASBs specify inspecting the MGB
planet gear carrier for a crack and
removing the MGB and contacting the
manufacturer before the next flight if a
crack is found.

FAA'’s Evaluation and Unsafe Condition
Determination

These products have been approved
by the aviation authority of France and
are approved for operation in the United
States. Pursuant to our bilateral
agreement with France, EASA, their
technical representative, has notified us
of the unsafe condition described in the
MCAI AD. We are proposing this AD
because we evaluated all information
provided by EASA and determined the
unsafe condition exists and is likely to
exist or develop on other products of
these same type designs. This proposed
AD would require inspecting the MGB
planet gear carrier for a crack and
replacing the MGB before further flight
if a crack is found. The actions would
be required to be accomplished by
following specified portions of the
EASBs described previously.

Differences Between This Proposed AD
and the EASA AD

The MCAI references the service
information rather than stating
compliance times as we have done in
this proposed AD. Unlike the EASBs,
we have structured our compliance
times based on a 250-hour TIS
threshold. Also, the proposed AD does
not require you to report cracks in the
planet gear carrier to the manufacturer.

Costs of Compliance

We estimate that this AD will affect
145 helicopters of U.S. registry. We also
estimate that it would take about 1
work-hour per helicopter for each
borescope inspection and 12 work-hours
for each visual inspection. Replacing the
MGSB, if necessary, would take about 16
work-hours. The average labor rate is
$85 per work-hour. Required parts
would cost about $66,780 per MGB.
Based on these figures, we estimate the
cost of this AD on U.S. operators would
be $3,486,760, assuming that a
borescope inspection would be done on
the entire fleet 12 times a year, that no
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visual inspections would be done, and
that 49 MGBs would be replaced.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. Additionally, this proposed AD
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this proposed AD. See the AD docket to
examine the economic evaluation.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety, Incorporation by
reference.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Amendment 39-13965 (70 FR
7382, February 14, 2005), and adding
the following new AD:

Eurocopter France: Docket No. FAA-2010—
0610; Directorate Identifier 2009—-SW—-
47—-AD. Supersedes AD 2005-03—-09;
Docket No. FAA-2005-20294;
Directorate Identifier 2004—SW-39—-AD.

Applicability

Model EC 155B, EC155B1, SA-360C, SA—
365C, SA-365C1, SA-365C2, SA-365N, SA—
365N1, AS-365N2, AS 365 N3, and SA-
366G1 helicopters, certificated in any
category.
Compliance

Required as indicated.

For a main gearbox (MGB) that has:

Inspect:

(1) Less than 250 hours time-in-service (TIS) since new or last over-

haul.

(2) 250 or more hours TIS since new or last overhaul

On or before the MGB reaches 35 hours TIS, unless accomplished
previously, and thereafter at intervals not to exceed 50 hours TIS.
Within 15 hours TIS, unless accomplished previously, and thereafter at

intervals not to exceed 50 hours TIS.

To detect a crack in the web of the planet
gear carrier, which could lead to a MGB
seizure and subsequent loss of control of the
helicopter, accomplish the following:

(a) Either borescope inspect the web of the
MGB planet gear carrier for a crack in
accordance with the Operational Procedure,
paragraphs 2.B.2. through 2.B.2.a.1, of
Eurocopter Emergency Alert Service Bulletin
(EASB) No. 05A007, Revision 2; No.
05.00.48, Revision 3; No. 05.26, Revision 2;
or No. 05.33, Revision 2; as applicable to
your model helicopter, or visually inspect the
MGB planet gear carrier in accordance with
the Operational Procedure, paragraphs 2.B.3.
through paragraph 2.B.3.a.1, of the EASB
applicable to your model helicopter. Each
EASB at the stated revision level is dated
November 16, 2009.

(b) If a crack is found in the planet gear
carrier, replace the MGB with an airworthy
MGB before further flight.

(c) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Contact the Manager, Safety
Management Group, FAA, ATTN: Gary
Roach, Aviation Safety Engineer, Rotorcraft
Directorate, FAA, 2601 Meacham Blvd., Fort
Worth, Texas 76137, telephone (817) 222—
5130, fax (817) 222-5961, for information

about previously approved alternative
methods of compliance.

(d) The Joint Aircraft System/Component
(JASC) Code is 6320: Main Rotor Gearbox.

Note: The subject of this AD is addressed
in European Aviation Safety Agency AD No.
2007—-0288-E, dated November 15, 2007.

Issued in Fort Worth, Texas, on June 16,
2010.

Gwendolynne O’Connell,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.
[FR Doc. 2010-15370 Filed 6-25-10; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2010-0267; Airspace
Docket No. 10-AGL-5]

Proposed Amendment of Class E
Airspace; Youngstown, OH

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend Class E airspace at Youngstown,
OH, adding additional controlled
airspace necessary to accommodate new
Standard Instrument Approach
Procedures (SIAPs) at Youngstown Elser
Metro Airport, Youngstown, OH. The
FAA is taking this action to enhance the
safety and management of Instrument
Flight Rules (IFR) operations at the
airport.
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DATES: Comments must be received on
or before August 12, 2010.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue, SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001. You must
identify the docket number FAA—-2010-
0267/Airspace Docket No. 10-AGL-5, at
the beginning of your comments. You
may also submit comments through the
Internet at http://www.regulations.gov.
You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Office (telephone 1-800-647—
5527), is on the ground floor of the
building at the above address.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone: 817-321—
7716.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2010-0267/Airspace
Docket No. 10-~AGL-5.” The postcard
will be date/time stamped and returned
to the commenter.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/airports_airtraffic/

air_traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received and any final disposition in
person in the Dockets Office (see
“ADDRESSES” section for address and
phone number) between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. An informal docket
may also be examined during normal
business hours at the office of the
Central Service Center, 2601 Meacham
Blvd., Fort Worth, TX 76137.

Persons interested in being placed on
a mailing list for future NPRMs should
contact the FAA’s Office of Rulemaking
202-267-9677, to request a copy of
Advisory Circular No. 11-2A, Notice of
Proposed Rulemaking Distribution
System, which describes the application
procedure.

The Proposal

This action proposes to amend Title
14, Code of Federal Regulations (14
CFR), Part 71 by adding additional Class
E airspace extending upward from 700
feet above the surface for SIAPs at
Youngstown Elser Metro Airport,
Youngstown, OH. Controlled airspace is
needed for the safety and management
of IFR operations at the airport.

Class E airspace areas are published
in Paragraph 6005 of FAA Order
7400.9T, dated August 27, 2009, and
effective September 15, 2009, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the Order.

The FAA has cclletermined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
section 106 describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more

detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in subtitle VII, part A, subpart
I, section 40103. Under that section, the
FAA is charged with prescribing
regulations to assign the use of airspace
necessary to ensure the safety of aircraft
and the efficient use of airspace. This
regulation is within the scope of that
authority as it would add additional
controlled airspace at Youngstown Elser
Metro Airport, Youngstown, OH.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9T,
Airspace Designations and Reporting
Points, signed August 27, 2009, and
effective September 15, 2009, is
amended as follows:

Paragraph 6005 Class E Airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGLOHE5 Youngstown Elser Metro
Airport, OH [Amended]

Youngstown Elser Metro Airport, OH

(Lat. 40°57°42” N., long. 80°40"38” W.)

That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Youngstown Elser Metro Airport,
and within 4 miles each side of the 108°
bearing from the airport extending from the
6.4-mile radius to 8.8 miles east of the
airport, and within 4 miles each side of the
091° bearing from the airport extending from
the 6.4-mile radius to 9.5 miles east of the
airport, and within 4 miles each side of the
270° bearing from the airport extending from
the 6.4-mile radius to 10.9 miles west of the
airport.

Issued in Fort Worth, TX, on June 16, 2010.
Anthony D. Roetzel,

Manager, Operations Support Group, ATO
Central Service Center.

[FR Doc. 2010-15647 Filed 6—-25-10; 8:45 am]
BILLING CODE 4901-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2010-0529; Airspace
Docket No. 10-ANM-3]

Proposed Establishment of Class E
Airspace; Panguitch, UT

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
establish Class E airspace at Panguitch
Municipal Airport, Panguitch UT.
Controlled airspace is necessary to
accommodate aircraft using a new Area
Navigation (RNAV) Global Positioning
System (GPS) Standard Instrument
Approach Procedure (SIAP) at
Panguitch Municipal Airport. The FAA
is proposing this action to enhance the
safety and management of Instrument
Flight Rules (IFR) operations at the
airport.

DATES: Comments must be received on
or before August 12, 2010.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590; telephone (202)
366—9826. You must identify FAA
Docket No. FAA-2010-0529; Airspace
Docket No. 10-ANM-3, at the beginning
of your comments. You may also submit
comments through the Internet at http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue, SW., Renton, WA 98057;
telephone (425) 203—4537.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA—
2010-0529 and Airspace Docket No. 10—

ANM-3) and be submitted in triplicate
to the Docket Management System (see
ADDRESSES section for address and
phone number). You may also submit
comments through the Internet at http://
www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2010-0529 and
Airspace Docket No. 10-ANM-3". The
postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/airports_airtraffic/
air_traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9 a.m. and 5
p-m., Monday through Friday, except
federal holidays. An informal docket
may also be examined during normal
business hours at the Northwest
Mountain Regional Office of the Federal
Aviation Administration, Air Traffic
Organization, Western Service Center,
Operations Support Group, 1601 Lind
Avenue, SW., Renton, WA 98057.

Persons interested in being placed on
a mailing list for future NPRMs should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, for a copy of Advisory
Circular No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) part 71 by establishing Class E
airspace at Panguitch Municipal

Airport, Panguitch UT. Controlled
airspace extending upward from 700
feet above the surface is necessary to
accommodate aircraft using the new
RNAYV (GPS) SIAPs at Panguitch
Municipal Airport. This action would
enhance the safety and management of
aircraft operations at the airport.

Class E airspace designations are
published in paragraph 6005, of FAA
Order 7400.9T, signed August 27, 2009,
and effective September 15, 2009, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in this Order.

The FAA has determined this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation; (1)
Is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified this proposed rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
section 106, describes the authority for
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, part A, subpart
I, section 40103. Under that section, the
FAA is charged with prescribing
regulations to assign the use of the
airspace necessary to ensure the safety
of aircraft and the efficient use of
airspace.

This regulation is within the scope of
that authority as it would establish
controlled airspace at Panguitch
Municipal Airport, Panguitch UT.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:
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PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the FAA Order 7400.9T,
Airspace Designations and Reporting
Points, signed August 27, 2009, and
effective September 15, 2009 is
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more

above the surface of the earth.
* * * * *

ANM UT E5 Panguitch, UT [New]
Panguitch Municipal Airport, UT
(Lat. 37°50743” N., long. 112°23"31” W.)

That airspace extending from 700 feet
above the surface within an 11.7-mile radius
of the Panguitch Municipal Airport.

Issued in Seattle, Washington, on June 14,
2010.
Kevin Nolan,

Acting Manager, Operations Support Group,
Western Service Center.

[FR Doc. 2010-15532 Filed 6—25—10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2010-0603; Airspace
Docket No. 10-ASW-9]

Proposed Revocation of Class E
Airspace; Franklin, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
remove Class E airspace at Franklin, TX.
Abandonment of the former Rocking 7
Ranch Airport and cancellation of all
Standard Instrument Approach
Procedures (SIAPs) has eliminated the
need for controlled airspace in the
Franklin, TX, area. The FAA is taking
this action to ensure the efficient use of
airspace within the National Airspace
System.

DATES: Comments must be received on
or before August 12, 2010.

ADDRESSES: Send comments on this
proposal to the U.S. Department of

Transportation, Docket Operations, 1200
New Jersey Avenue, SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001. You must
identify the docket number FAA-2010-
0603/Airspace Docket No. 10-ASW-9,
at the beginning of your comments. You
may also submit comments through the
Internet at http://www.regulations.gov.
You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Office (telephone 1-800—647—
5527), is on the ground floor of the
building at the above address.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone: (817) 321-
7716.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2010-0603/Airspace
Docket No. 10-ASW-9.” The postcard
will be date/time stamped and returned
to the commenter.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/airports_airtraffic/
air traffic/publications/
airspace_amendments/.

Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation

Administration (FAA), Office of Air
Traffic Airspace Management, ATA—
400, 800 Independence Avenue, SW.,
Washington, DC 20591, or by calling
(202) 267-8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRMs should contact the FAA’s Office
of Rulemaking (202) 267-9677, to
request a copy of Advisory Circular No.
11-2A, Notice of Proposed Rulemaking
Distribution System, which describes
the application procedure.

The Proposal

This action proposes to amend title
14, Code of Federal Regulations (14
CFR), part 71 by removing the Class E
airspace extending upward from 700
feet above the surface at the former
Rocking 7 Ranch Airport, Franklin, TX.
The airport has been abandoned and all
SIAPs have been cancelled, therefore,
controlled airspace is no longer needed
for the safety and management of IFR
operations.

Class E airspace areas are published
in Paragraph 6005 of FAA Order
7400.9T, dated August 27, 2009, and
effective September 15, 2009, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
section 106 describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in subtitle VII, part A, subpart
I, section 40103. Under that section, the
FAA is charged with prescribing
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regulations to assign the use of airspace
necessary to ensure the safety of aircraft
and the efficient use of airspace. This
regulation is within the scope of that
authority as it would remove controlled
airspace at the former Rocking 7 Ranch
Airport, Franklin, TX.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(g); 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9T,
Airspace Designations and Reporting
Points, signed August 27, 2009, and
effective September 15, 20009, is
amended as follows:

Paragraph 6005 Class E Airspace extending

upward from 700 feet above the surface.
* * * * *

ASW TX E5 Franklin, TX [Removed]

* * * * *

Issued in Fort Worth, TX on June 16, 2010.
Anthony D. Roetzel,

Manager, Operations Support Group, ATO
Central Service Center.

[FR Doc. 2010-15678 Filed 6—-25-10; 8:45 am]
BILLING CODE 4901-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2010-0268; Airspace
Docket No. 10-ACE-2]

Proposed Revocation of Class E
Airspace; Chillicotte, MO

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
remove Class E airspace at Chillicotte,
MO. Airport management and air traffic

control facility managers have
determined that the Class E surface area
at Chillicotte Municipal Airport is no
longer necessary for the safety and
management of Instrument Flight Rules
(IFR) operations at the airport.

DATES: Comments must be received on
or before August 12, 2010.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue, SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590—0001. You must
identify the docket number FAA-2010-
0268/Airspace Docket No. 10-ACE-2, at
the beginning of your comments. You
may also submit comments through the
Internet at http://www.regulations.gov.
You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Office (telephone 1-800—-647—
5527), is on the ground floor of the
building at the above address.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone: (817) 321—
7716.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2010-0268/Airspace
Docket No. 10-~ACE-2.” The postcard
will be date/time stamped and returned
to the commenter.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the

Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/airports_airtraffic/
air traffic/publications/
airspace_amendments/.

Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation
Administration (FAA), Office of Air
Traffic Airspace Management, ATA—
400, 800 Independence Avenue, SW.,
Washington, DC 20591, or by calling
(202) 267—8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRM:s should contact the FAA’s Office
of Rulemaking (202) 267-9677, to
request a copy of Advisory Circular No.
11-2A, Notice of Proposed Rulemaking
Distribution System, which describes
the application procedure.

The Proposal

This action proposes to amend Title
14, Code of Federal Regulations (14
CFR), Part 71 by removing the Class E
airspace designated as a surface area at
Chillicotte Municipal Airport,
Chillicotte, MO. Airport and air traffic
control facility management have
determined that this airspace is no
longer needed and would not
compromise the safety and management
of IFR operations at the airport, and that
airport users would receive greater
benefit from its removal.

Class E airspace areas are published
in Paragraph 6002 of FAA Order
7400.9T, dated August 27, 2009, and
effect