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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM429; Special Conditions No.
25-407-SC]

Special Conditions: Boeing 757-200
With Enhanced Flight Vision System

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Boeing Model 757—-200
series airplanes. These airplanes, as
modified by the Federal Express
Corporation, will have an advanced,
enhanced-flight-visibility system
(EFVS). The EFVS is a novel or unusual
design feature which consists of a head-
up display (HUD) system modified to
display forward-looking infrared (FLIR)
imagery. The applicable airworthiness
regulations do not contain adequate or
appropriate safety standards for this
design feature. These special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to that established by the
existing airworthiness standards.
DATES: The effective date of these
special conditions is June 11, 2010. We
must receive your comments by July 22,
2010.

ADDRESSES: You must mail two copies
of your comments to: Federal Aviation
Administration, Transport Airplane
Directorate, Attn: Rules Docket (ANM—
113), Docket No. NM429, 1601 Lind
Avenue, SW., Renton, Washington
98057—-3356. You may deliver two
copies to the Transport Airplane
Directorate at the above address. You
must mark your comments: Docket No.
NM429. You can inspect comments in
the Rules Docket weekdays, except

Federal holidays, between 7:30 a.m. and
4 p.m.

FOR FURTHER INFORMATION CONTACT: Dale
Dunford, FAA, Transport Standards
Staff, ANM-111, Transport Airplane
Directorate, Aircraft Certification
Service, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056;
telephone (425) 227-2239; fax (425)
227-1320; e-mail:
dale.dunford@faa.gov.

SUPPLEMENTARY INFORMATION: The FAA
has determined that notice of, and
opportunity for, prior public comment
on these special conditions are
impracticable because these procedures
would significantly delay issuance of
the design approval and thus delivery of
the affected aircraft. In addition, the
substance of these special conditions
has been subject to the public-comment
process in several prior instances with
no substantive comments received. The
FAA therefore finds that good cause
exists for making these special
conditions effective upon issuance.

Comments Invited

We invite interested people to take
part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data. We ask that you send
us two copies of written comments.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning these special conditions.
You can inspect the docket before and
after the comment closing date. If you
wish to review the docket in person, go
to the address in the ADDRESSES section
of this preamble between 7:30 a.m. and
4 p.m., Monday through Friday, except
Federal holidays.

We will consider all comments we
receive on or before the closing date for
comments. We will consider comments
filed late if it is possible to do so
without incurring expense or delay. We
may change these special conditions
based on the comments we receive.

If you want us to acknowledge receipt
of your comments on this proposal,
include with your comments a self-
addressed, stamped postcard on which
you have written the docket number.

We will stamp the date on the postcard
and mail it back to you.

Background

On June 23, 2009, the Federal Express
Corporation applied for a supplemental
type certificate for the installation and
operation of a HUD and an EFVS on
Boeing Model 757-200. The original
type certificate for the 757-200
airplanes is A2NM, revision 27, dated
July 16, 20009.

The Boeing Model 757-200 is a
transport-category, cargo-carrying
airplane that operates with a crew of
two and that carries no passengers. The
model 757-200 airplane has a wing
span of 125 feet, a length of 155 feet, a
maximum takeoff gross weight of
255,000 pounds, is powered by two
Pratt and Whitney PW2037, PW2040,
PW2043, or Rolls-Royce RB211 turbofan
engines, and has a maximum range of
3,900 nautical miles.

The electronic infrared image
displayed between the pilot and the
forward windshield represents a novel
or unusual design feature in the context
of 14 CFR 25.773. Section 25.773 was
not written in anticipation of such
technology. The electronic image has
the potential to enhance the pilot’s
awareness of the terrain, hazards, and
airport features. At the same time, the
image may partially obscure the pilot’s
direct outside compartment view.
Therefore, the FAA needs adequate
safety standards to evaluate the EFVS to
determine that the imagery provides the
intended visual enhancements without
undue interference with the pilot’s
outside compartment view. The FAA
intent is that the pilot will be able to use
a combination of the information seen
in the image, and the natural view of the
outside scene seen through the image, as
safely and effectively as a pilot
compartment view without an EVS
image, that is compliant with § 25.773.

Although the FAA has determined
that the existing regulations are not
adequate for certification of EFVSs, it
believes that EFVSs could be certified
through application of appropriate
safety criteria. Therefore, the FAA has
determined that special conditions
should be issued for certification of
EFVS to provide a level of safety
equivalent to that provided by the
standard in § 25.773.

Note: The term “enhanced vision system”
(EVS) in this document refers to a system
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comprised of a head-up display, imaging
sensor(s), and avionics interfaces that display
the sensor imagery on the HUD, and overlay
that imagery with alpha-numeric and
symbolic flight information. However, the
term has also been commonly used in
reference to systems that displayed the
sensor imagery, with or without other flight
information, on a head-down display. For
clarity, the FAA created the term “enhanced
flight visibility system” (EFVS) to refer to
certain EVS systems that meet the
requirements of the new operational rules—
in particular, the requirement for a HUD and
specified flight information—and which can
be used to determine “enhanced flight
visibility.” An EFVS can be considered a
subset of a system otherwise labeled EVS.

On January 9, 2004, the FAA
published revisions to operational rules
in 14 CFR parts 1, 91, 121, 125, and 135
to allow aircraft to operate below certain
altitudes during a straight-in instrument
approach while using an EFVS to meet
visibility requirements.

Prior to this rule change, the FAA
issued Special Conditions No. 25-180—
SC, which applied to an EVS installed
on Gulfstream Model G-V airplanes.
Those special conditions addressed the
requirements for the pilot compartment
view and limited the scope of the
intended functions permissible under
the operational rules at the time. The
intended function of the EVS imagery
was to aid the pilot during the
approach, and allow the pilot to detect
and identify the visual references for the
intended runway down to 100 feet
above the touchdown zone. However,
the EVS imagery alone was not to be
used as a means to satisfy visibility
requirements below 100 feet.

The recent operational rule change
expands the permissible application of
certain EVSs that are certified to meet
the new EFVS standards. The new rule
will allow the use of an EFVS for
operation below the minimum descent
altitude or decision height to meet new
visibility requirements of § 91.175(1).
The purpose of these special conditions
is not only to address the issue of the
“pilot compartment view,” as was done
by Special Conditions No. 25-180-SC,
but also to define the scope of intended
function consistent with § 91.175(1) and
(m).

Type Certification Basis

Under the provisions of 14 CFR
21.101, the Federal Express Corporation
must show that the Boeing Model 757—
200 airplanes, as modified, comply with
the regulations in the U.S. type-
certification basis established for those
airplanes. The U.S. type-certification
basis for the airplanes is established in
accordance with §21.21 and 21.17, and
the type certification application date.

The U.S. type-certification basis for
these airplane models is listed in Type
Certificate Data Sheet No. A2NM,
revision 27, dated July 16, 2009, which
covers all variants of the 757 airplanes.

In addition, the certification basis
includes certain special conditions and
exemptions that are not relevant to these
special conditions. Also, if the
regulations incorporated by reference do
not provide adequate standards with
respect to the change, the applicant
must comply with certain regulations in
effect on the date of application for the
change.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., part 25 as amended) do not contain
adequate or appropriate safety standards
for the Boeing Model 757-200 airplanes,
modified by Federal Express, because of
a novel or unusual design feature,
special conditions are prescribed under
the provisions of § 21.16.

Special conditions, as defined in
§11.19, are issued in accordance with
§11.38 and become part of the type-
certification basis in accordance with
§21.101.

Special conditions are initially
applicable to the model for which they
are issued. Should the applicant apply
for a supplemental type certificate to
modify any other model included on the
same type certificate, to incorporate the
same novel or unusual design feature,
the special conditions would also apply
to the other model.

Novel or Unusual Design Features

The Boeing Model 757-200 airplanes
will incorporate an EFVS, which is a
novel or unusual design feature. The
EFVS is a novel or unusual design
feature because it projects a video image
derived from a FLIR camera through the
HUD. The EFVS image is projected in
the center of the “pilot compartment
view,” which is governed by § 25.773.
The image is displayed with HUD
symbology and overlays the forward
outside view. Therefore, § 25.773 does
not contain appropriate safety standards
for the EFVS display.

Operationally, during an instrument
approach, the EFVS image is intended
to enhance the pilot’s ability to detect
and identify “visual references for the
intended runway” [see § 91.175(1)(3)] to
continue the approach below decision
height or minimum descent altitude.
Depending on atmospheric conditions
and the strength of infrared energy
emitted and/or reflected from the scene,
the pilot can see these visual references
in the image better than he or she can
see them through the window without
EFVS.

Scene contrast detected by infrared
sensors can be much different from that
detected by natural pilot vision. On a
dark night, thermal differences of
objects which are not detectable by the
naked eye are easily detected by many
imaging infrared systems. On the other
hand, contrasting colors in visual
wavelengths may be distinguished by
the naked eye but not by an imaging
infrared system. Where thermal contrast
in the scene is sufficiently detectable,
the pilot can recognize shapes and
patterns of certain visual references in
the infrared image. However, depending
on conditions, those shapes and
patterns in the infrared image can
appear significantly different than they
would with normal vision. Considering
these factors, the EFVS image needs to
be evaluated to determine that it can be
accurately interpreted by the pilot.

The EFVS image may improve the
pilot’s ability to detect and identify
items of interest. However, the EFVS
needs to be evaluated to determine that
the imagery allows the pilot to perform
the normal flight-crew duties and
adequately see outside the window
through the image, consistent with the
safety intent of § 25.773(a)(2).

Compared to a HUD displaying the
EFVS image and symbology, a HUD that
only displays stroke-written symbols is
easier to see through. Stroke symbology
illuminates a small fraction of the total
display area of the HUD, leaving much
of that area free of reflected light that
could interfere with the pilot’s view out
the window through the display.
However, unlike stroke symbology, the
video image illuminates most of the
total display area of the HUD
(approximately 30 degrees horizontally
and 25 degrees vertically) which is a
significant fraction of the pilot
compartment view. The pilot cannot see
around the larger illuminated portions
of the video image, but must see the
outside scene through it.

Unlike the pilot’s external view, the
EFVS image is a monochrome, two-
dimensional display. Many, but not all,
of the depth cues found in the natural
view are also found in the image. The
quality of the EFVS image and the level
of EFVS infrared-sensor performance
could depend significantly on
conditions of the atmospheric and
external light sources. The pilot needs
adequate control of sensor gain and
image brightness, which can
significantly affect image quality and
transparency (i.e., the ability to see the
outside view through the image).
Certain system characteristics could
create distracting and confusing display
artifacts. Finally, because this is a
sensor-based system intended to
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provide a conformal perspective
corresponding with the outside scene,
the system must be able to ensure
accurate alignment. Therefore, safety
standards are needed for each of the
following factors:

e An acceptable degree of image
transparency;

e Image alignment;

e Lack of significant distortion; and

¢ The potential for pilot confusion or
misleading information.

Section 25.773, Pilot compartment
view, specifies that “Each pilot
compartment must be free of glare and
reflection that could interfere with the
normal duties of the minimum flight
crew * * *”In issuing § 25.773, the
FAA did not anticipate the development
of the EFVS and does not consider that
§ 25.773 adequately addresses the
specific issues related to such a system.
Therefore, the FAA has determined that
special conditions are needed to address
the specific issues particular to the
installation and use of an EFVS.

Discussion

The EFVS is intended to present an
enhanced view during the landing
approach. This enhanced view would
help the pilot see and recognize external
visual references, as required by
§91.175(1), and to visually monitor the
integrity of the approach, as described
in FAA Order 6750.24D (“Instrument
Landing System and Ancillary
Electronic Component Configuration
and Performance Requirements,” dated
March 1, 2000).

Based on this approved functionality,
users would seek to obtain operational
approval to conduct approaches—
including approaches to Type I
runways—in visibility conditions much
lower than those for conventional
Category L.

The purpose of these special
conditions is to ensure that the EFVS to
be installed can perform the following
functions:

¢ Present an enhanced view that aids
the pilot during the approach.

e Provide enhanced flight visibility to
the pilot that is no less than the
visibility prescribed in the standard
instrument-approach procedure.

¢ Display an image that the pilot can
use to detect and identify the “visual
references for the intended runway”
required by 14 CFR 91.175(1)(3), to
continue the approach with vertical
guidance to 100 feet height above the
touchdown-zone elevation.

Depending on the atmospheric
conditions and the particular visual
references that happen to be distinctly
visible and detectable in the EFVS
image, these functions would support

its use by the pilot to visually monitor
the integrity of the approach path.

Compliance with these special
conditions does not affect the
applicability of any of the requirements
of the operating regulations (i.e., 14 CFR
parts 91, 121, and 135). Furthermore,
use of the EFVS does not change the
approach minima prescribed in the
standard instrument approach
procedure being used; published
minima still apply.

The FAA certification of this EFVS is
limited as follows:

1. The infrared-based EFVS image
will not be certified as a means to satisfy
the requirements for descent below 100
feet height above touchdown.

2. The EFVS may be used as a
supplemental device to enhance the
pilot’s situational awareness during any
phase of flight or operation in which its
safe use has been established.

3. An EFVS image may provide an
enhanced image of the scene that may
compensate for any reduction in the
clear outside view of the visual field
framed by the HUD combiner. The pilot
must be able to use this combination of
information seen in the image and the
natural view of the outside scene, seen
through the image, as safely and
effectively as the pilot would use a pilot
compartment view without an EFVS
image that is compliant with § 25.773.
This is the fundamental objective of the
special conditions.

The FAA will also apply additional
certification criteria, not as special
conditions, for compliance with related
regulatory requirements, such as
§§25.1301 and 25.1309. These
additional criteria address certain image
characteristics, installation,
demonstration, and system safety.

Image-characteristics criteria include
the following:

¢ Resolution,

Luminance,
Luminance uniformity,
Low-level luminance,
Contrast variation,
Display quality,

¢ Display dynamics (e.g., jitter,
flicker, update rate, and lag), and

¢ Brightness controls.

Installation criteria address visibility
and access to EFVS controls, and
integration of EFVS in the cockpit.

The EFVS demonstration criteria
address the flight and environmental
conditions that need to be covered.

The FAA also intends to apply
certification criteria relevant to high-
intensity radiated fields (HIRF) and
lightning protection.

Applicability
As discussed above, these special
conditions are applicable to Boeing

Model 757-200 airplanes. Should the
Federal Express Corporation apply at a
later date for a supplemental type
certificate to modify any other model
included on Type Certificate No. A2NM
to incorporate the same novel or
unusual design feature, the special
conditions would apply to that model as
well.

Conclusion

This action affects only certain novel
or unusual design features on Boeing
757-200 airplanes. It is not a rule of
general applicability and it affects only
the applicant who applied to the FAA
for approval of these features on the
airplane.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.
m The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the following special conditions are
issued as part of the type-certification
basis for Boeing Model 757—-200
airplanes modified by the Federal
Express Corporation.

1. The EFVS imagery on the HUD
must not degrade the safety of flight, or
interfere with the effective use of
outside visual references for required
pilot tasks, during any phase of flight in
which it is to be used.

2. To avoid unacceptable interference
with the safe and effective use of the
pilot compartment view, the EFVS
device must meet the following
requirements:

a. The EFVS design must minimize
unacceptable display characteristics or
artifacts (e.g. noise, “burlap” overlay,
running water droplets) that obscure the
desired image of the scene, impair the
pilot’s ability to detect and identify
visual references, mask flight hazards,
distract the pilot, or otherwise degrade
task performance or safety.

b. Automatic control of EFVS display
brightness must be sufficiently effective,
in dynamically changing background
(ambient) lighting conditions, to prevent
full or partial blooming of the display
that would distract the pilot, impair the
pilot’s ability to detect and identify
visual references, mask flight hazards,
or otherwise degrade task performance
or safety.

c. A readily accessible control must be
provided that permits the pilot to
immediately deactivate and reactivate
display of the EFVS image on demand



38394

Federal Register/Vol. 75, No. 127/Friday, July 2, 2010/Rules and Regulations

without removing the pilot’s hands from
the primary flight controls (yoke or
equivalent) or thrust control.

d. The EFVS image on the HUD must
not impair the pilot’s use of guidance
information, or degrade the presentation
and pilot awareness of essential flight
information, displayed on the HUD,
such as alerts, airspeed, attitude,
altitude and direction, approach
guidance, windshear guidance, Traffic
Alert and Collision Avoidance System
(TCAS) resolution advisories, or
unusual-attitude recovery cues.

e. The EFVS image and the HUD
symbols—which are spatially referenced
to the pitch scale, outside view and
image—must be scaled and aligned (i.e.,
conformal) to the external scene. In
addition, the EFVS image and the HUD
symbols—when considered singly or in
combination—must not be misleading,
cause pilot confusion, or increase
workload. Airplane attitudes or cross-
wind conditions may cause certain
symbols (e.g., the zero-pitch line or
flight path vector) to reach field-of-view
limits such that they cannot be
positioned conformally with the image
and external scene. In such cases, these
symbols may be displayed but with an
altered appearance which makes the
pilot aware that they are no longer
displayed conformally (for example,
“ghosting”).

f. A HUD system used to display
EFVS images must, if previously
certified, continue to meet all of the
requirements of the original approval. If
the HUD has not been previously
approved, it must be found to meet the
basic HUD certification criteria
documented in the HUD issue paper.

3. The safety and performance of the
pilot tasks associated with the use of the
pilot compartment view must not be
degraded by the display of the EFVS
image. Pilot tasks which must not be
degraded by the EFVS image include:

a. Detection, accurate identification,
and maneuvering, as necessary, to avoid
traffic, terrain, obstacles, and other
hazards of flight.

b. Accurate identification and
utilization of visual references required
for every task relevant to the phase of
flight.

4. The EFVS must be shown to be
compliant with these requirements,
under the provisions of §§91.175(1) and
121.651, with the following intended
functions:

a. Presenting an image that would aid
the pilot during a straight-in instrument
approach.

b. Enable the pilot to determine that
the “enhanced flight visibility,” as
required by § 91.175(1)(2) and referenced
in §121.651, is adequate for descent and

operation below minimum descent
altitude/decision height.

c. Enabling the pilot to use the EFVS
imagery to detect and identify the
“visual references for the intended
runway,” required by § 91.175(1)(3), to
continue the approach with vertical
guidance to 100 feet height above
touchdown-zone elevation.

5. Use of EFVS for instrument-
approach operations must be in
accordance with the provisions of
§91.175(1) and (m), and §121.651 where
applicable. Appropriate limitations
must be stated in the Operating
Limitations section of the airplane flight
manual to prohibit the use of the EFVS
for functions that have not been found
to be acceptable.

Issued in Renton, Washington, on June 11,
2010.

Jeffrey Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 2010-16166 Filed 7-1-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0132; Directorate
Identifier 2009—-NM-096-AD; Amendment
39-16355; AD 2010-14-10]

RIN 2120-AA64
Airworthiness Directives; The Boeing

Company Model 747-100, —200B, and
—200F Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: The FAA is superseding an
existing airworthiness directive (AD),
which applies to certain Model 747-
100, 747—200B, and —200F series
airplanes. That AD currently requires
inspections to detect cracking in the
upper row of fasteners holes of the skin
lap joints in the fuselage lower lobe, and
repair if necessary. This new AD
reduces the maximum interval of the
post-modification inspections. This AD
results from reports of fatigue cracking
on modified airplanes. We are issuing
this AD to detect and correct fatigue
cracking in the longitudinal lap joints of
the fuselage lower lobe, which could
lead to the rapid decompression of the
airplane and the inability of the
structure to carry fail-safe loads.
DATES: This AD is effective August 6,
2010.

The Director of the Federal Register
approved the incorporation by reference

of a certain publication listed in the AD
as of August 6, 2010.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, Washington 98124—
2207; telephone 206-544-5000,
extension 1; fax 206—766—5680; e-mail
me.boecom@boeing.com; Internet
https://www.myboeingfleet.com.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (telephone 800-647-5527)
is the Document Management Facility,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT: Ivan
Li, Aerospace Engineer, Airframe
Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98057-3356; telephone (425) 917-6437;
fax (425) 917-6590.

SUPPLEMENTARY INFORMATION:
Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that
supersedes AD 94—17-01, Amendment
39-8996 (59 FR 41653, August 15,
1994). The existing AD applies to
certain Model 747 airplanes. That
NPRM was published in the Federal
Register on February 25, 2010 (75 FR
8554). That NPRM proposed to continue
to require inspections for cracking in the
upper row of fasteners holes of the skin
lap joints in the fuselage lower lobe, and
repair, if necessary. The NPRM
proposed to reduce the maximum
interval of the post-modification
inspections.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comments received from
the sole commenter.

Request To Clarify Term in Paragraph
(1)(2) of the NPRM

Boeing requests that we add a note
below paragraph (i)(2) of the NPRM to
clarify the term “remove” to mean “to
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trim out all three fastener rows of the
overlapping skin common to the lap
joint.” Boeing states that the term
“remove” is not specific enough in this
context, and it is inconsistent with the
terminology used in the structural repair
manual and Boeing Alert Service
Bulletin 747-53A2267, Revision 4,
dated March 26, 2009.

We agree that clarification is
necessary for the reasons provided by
the commenter. We have added this
information to paragraph (i)(2) of this
final rule.

Request To Add an Exception Clause to
Paragraph (k)(4) of the NPRM

Boeing requests that we add an
exception clause to paragraph (k)(4) that
states “AMOGs approved previously in
accordance with AD 94-17-01 are
approved as AMOCG:s for the
corresponding provisions of this AD,

with the exception of paragraphs (h) and
(i) of this AD.” Boeing states that the
exception ensures that operators meet
the intent of the requirement to lower
the repetitive inspection intervals from
3,000 flight cycles to 1,000 flight cycles,
as required by paragraphs (h) and (i) of
this AD.

We agree with the request. We have

revised paragraph (k)(4) of this final rule
accordingly.

Request To Revise Paragraphs (g)(1),
(g)(2), and (g)(3) of the NPRM

Boeing requests that we add
“locations on” before the word
“airplanes” in paragraphs (g)(1), (g)(2),
and (g)(3) of the NPRM. Boeing states
that the current phrasing in the NPRM
does not allow an operator to
differentiate inspection thresholds
between lap joints with different

ESTIMATED COSTS

installation times and types of
modifications on the same airplane.
We agree with the request. We have
revised paragraphs (g)(1), (g)(2), and
(g)(3) of this final rule accordingly.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We also determined that these changes
will not increase the economic burden
on any operator or increase the scope of
the AD.

Costs of Compliance

There are about 23 airplanes of the
affected design in the worldwide fleet.
The following table provides the
estimated costs for U.S. operators to
comply with this AD.

Number of
Action Work hours '?;gage labor Parts Cost per airplane | U.S.-registered Fleet cost
per hour :
airplanes
Inspection (required by AD 94—17— 244 $85 $0 $20,740 per in- 7 $145,180 per in-
01). spection cycle. spection cycle.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The Federal Aviation

Administration (FAA) amends § 39.13

by removing Amendment 39-8996 (59

FR 41653, August 15, 1994) and by

adding the following new airworthiness

directive (AD):

2010-14-10 The Boeing Company:
Amendment 39-16355. Docket No.
FAA—-2010-0132; Directorate Identifier
2009-NM-096—AD.

Effective Date

(a) This airworthiness directive (AD) is
effective August 6, 2010.

Affected ADs

(b) This AD supersedes AD 94-17-01,
Amendment 39-8996.

Applicability

(c) This AD applies to The Boeing
Company Model 747-100, 747—200B, and
747-200F series airplanes, certificated in any
category, as identified in Boeing Alert
Service Bulletin 747-53A2267, Revision 4,
dated March 26, 2009.

Subject

(d) Air Transport Association (ATA) of
America Code 53: Fuselage.
Unsafe Condition

(e) This AD results from reports of fatigue
cracking. The Federal Aviation
Administration is issuing this AD to detect
and correct fatigue cracking in the fuselage
lower lobe longitudinal lap joints, which
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could lead to the rapid decompression of the
airplane and the inability of the structure to
carry fail-safe loads.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Restatement of Requirements of AD 94-17-
01, With Revised Compliance Times for Post-
Modification Inspection and Revised Service
Information

Initial External High Frequency Eddy Current
Inspection

(g) Perform an external high frequency
eddy current inspection to detect cracks in
the upper row of fasteners in the modified
lap joints in accordance with Boeing Service
Bulletin 747-53A2267, Revision 3, dated
March 26, 1992; or Boeing Alert Service
Bulletin 747-53A2267, Revision 4, dated
March 26, 2009; at the time specified in
paragraph (g)(1) or (g)(2) or (g)(3) of this AD,
as applicable. As of the effective date of this
AD, only Revision 4 may be used.

(1) For locations on airplanes on which the
full modification required by AD 90-06-06,
Amendment 39-6490, has been
accomplished in accordance with Revision 2
of Boeing Service Bulletin 747-53A2267,
dated March 29, 1990; or Revision 3, dated
March 26, 1992; or Boeing Alert Service
Bulletin 747-53A2267, Revision 4, dated
March 26, 2009: Prior to the accumulation of
10,000 flight cycles after accomplishment of
the full modification.

(2) For locations on airplanes on which the
full modification required by AD 90-06—06
has been accomplished in accordance with
Boeing Service Bulletin 747-53A2267, dated
March 28, 1986; or Revision 1, dated
September 25, 1986: Prior to the
accumulation of 7,000 flight cycles after
accomplishment of the full modification.

(3) For locations on airplanes on which the
optional modification has been accomplished
in accordance with Boeing Service Bulletin
747-53A2267, Revision 2, dated March 29,
1990, or Revision 3, dated March 26, 1992;
or Boeing Alert Service Bulletin 747—
53A2267, Revision 4, dated March 26, 2009:
Prior to the accumulation of 7,000 flight
cycles after accomplishment of the optional
modification.

Repetitive External High Frequency Eddy
Current Inspections

(h) If no cracking is detected during the
inspection required by paragraph (g) of this
AD, repeat the inspection required by
paragraph (g) of this AD at the earlier of the
times specified in paragraphs (h)(1) and
(h)(2) of this AD, and thereafter at intervals
not to exceed 1,000 flight cycles.

(1) Within 3,000 flight cycles after the last
inspection required by paragraph (g) of this
AD

(2) Within 1,000 flight cycles after the last
inspection required by paragraph (g) of this
AD or 500 flight cycles after the effective date
of this AD, whichever occurs later.

Repair

(i) If any cracking is detected during any
inspection required by paragraph (g) of this

AD, prior to further flight, repair in
accordance with Section 53—-30-03 of the
Boeing 747 Structural Repair Manual (SRM);
or Boeing Alert Service Bulletin 747—
53A2267, Revision 4, dated March 26, 2009;
except as required by paragraph (j) of this
AD; and repeat the inspection required by
paragraph (g) of this AD at the times
specified in paragraph (i)(1) of this AD. As
of the effective date of this AD, use only
Boeing Alert Service Bulletin 747-53A2267,
Revision 4, dated March 26, 2009.

(1) As of the effective date of this AD: If
the repair specified in the Boeing 747 SRM
does not include removing the lap joint and
the upper row of countersunk fasteners,
repeat the inspection required by paragraph
(g) of this AD at the earlier of the times
specified in paragraphs (i)(1)(i) and (i)(1)(ii)
of this AD, and thereafter at intervals not to
exceed 1,000 flight cycles.

(i) Within 3,000 flight cycles after the last
inspection required by paragraph (g) of this
AD.

(ii) Within 1,000 flight cycles after the last
inspection required by paragraph (g) of this
AD, or within 500 flight cycles after the
effective date of this AD, whichever occurs
later.

(2) If the repair specified in the Boeing 747
SRM includes removing the lap joint and the
upper row of countersunk fasteners, such
repair constitutes terminating action for the
inspection requirements of this AD. To
“remove” means to trim out all three fastener
rows of the overlapping skin common to the
lap joint.

Exception to the Service Bulletin

(j) If any cracking is found during any
inspection required by this AD, and Boeing
Alert Service Bulletin 747-53A2267,
Revision 4, dated March 26, 2009, specifies
contacting Boeing for appropriate action:
Before further flight, repair the cracking
using a method approved in accordance with
the procedures specified in paragraph (k) of
this AD. For a repair method to be approved
by the Manager, Seattle ACO, as required by
this paragraph, the Manager’s approval letter
must specifically refer to this AD.

Alternative Methods of Compliance
(AMOCs)

(k)(1) The Manager, Seattle Aircraft
Certification Office, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Ivan Li,
Aerospace Engineer, Airframe Branch, ANM—
120S, FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone (425)
917-6437; fax (425) 917-6590. Or, e-mail
information to
9-ANM-Seattle-ACO-AMOC-Requests-
faa.gov.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District

Office. The AMOC approval letter must
specifically reference this AD.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(4) AMOCs approved previously in
accordance with AD 94-17-01 are approved
as AMOCs for the corresponding provisions
of this AD, with the exception of paragraphs
(h) and (i)(1) of this AD.

Material Incorporated by Reference

(1) You must use Boeing Alert Service
Bulletin 747-53A2267, Revision 4, dated
March 26, 2009, to do the actions required by
this AD, unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; telephone
206-544-5000, extension 1; fax 206—-766—
5680; e-mail me.boecom@boeing.com;
Internet
https://www.myboeingfleet.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal_register/
code_of federal regulations/ibr
_locations.html.

Issued in Renton, Washington, on June 23,
2010.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-15924 Filed 7—1-10; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39

[Docket No. FAA-2009-0454; Directorate
Identifier 2008—NM-156—-AD; Amendment
39-16353; AD 2010-14-08]

RIN 2120-AA64

Airworthiness Directives; The Boeing
Company Model 747-400, 747—-400D,
and 747-400F Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Model 747-400, 747—-400D, and 747—
400F series airplanes. For all airplanes,
this AD requires installing new pump
control and time delay relays, doing
related investigative and corrective
actions if necessary, and changing the
wiring for the center and main fuel tank
override/jettison fuel pumps; and, for
certain airplanes, installing new relays
and wiring for the horizontal stabilizer
override/jettison fuel pumps. This AD
also requires a revision to the
maintenance program to incorporate
Airworthiness Limitation No. 28-AWL—
24 and No. 28—AWL-26. For certain
airplanes, this AD also requires
installing an automatic shutoff system
for the horizontal stabilizer tank fuel
pumps and installing new integrated
display system software. This AD
results from fuel system reviews
conducted by the manufacturer. We are
issuing this AD to prevent
uncommanded operation of certain
override/jettison pumps which could
cause overheat, electrical arcs, or
frictional sparks, and could lead to an
ignition source inside a fuel tank. This
condition, in combination with
flammable fuel vapors, could result in a
fuel tank explosion and consequent loss
of the airplane.

DATES: This AD is effective August 6,
2010.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of August 6, 2010.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, Washington 98124—
2207; telephone 206-544-5000,
extension 1, fax 206—766—5680; e-mail
me.boecom@boeing.com; Internet
https://www.myboeingfleet.com.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (telephone 800-647-5527)
is the Document Management Facility,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Douglas Bryant, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 917-6505; fax (425) 917-6590.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an airworthiness
directive (AD) that would apply to
certain Model 747-400, 747—-400D, and
747—-400F series airplanes. That NPRM
was published in the Federal Register
on June 2, 2009 (74 FR 26317). That
NPRM proposed to require installing
new pump control and time delay
relays, doing related investigative and
corrective actions if necessary, and
changing the wiring for the center and
main fuel tank override/jettison fuel
pumps; and, for certain airplanes,
installing new relays and wiring for the
horizontal stabilizer override/jettison
fuel pumps. That NPRM also proposed
to require a revision to the maintenance
program to incorporate Airworthiness
Limitation No. 28—AWL—-24 and No. 28—
AWL-26. For certain airplanes that
NPRM proposed to require installing an
automatic shutoff system for the
horizontal stabilizer tank fuel pumps
and installing new integrated display
system software.

Explanation of Revised Service
Information

Boeing has published Boeing Service
Bulletins 747-28A2280 and 747—
28A2281, both Revision 1, both dated
November 25, 2009. In the NPRM, we
referred to the original issues of Boeing
Alert Service Bulletin 747-28A2280,
dated August 7, 2008; and Boeing Alert
Service Bulletin 747-28A2281, dated
December 13, 2007. We referred to the
original versions of these service
bulletins as the appropriate sources of

service information for accomplishing
certain proposed actions. The
procedures in Revision 1 of these
service bulletins are essentially the
same as those in the original issue of
these service bulletins. Revision 1
clarifies certain work instructions and
specifies that no further work is
necessary for airplanes on which the
actions in the original issue were
performed. Boeing Service Bulletin 747—
28A2281, Revision 1, dated November
25, 2009, also removes airplanes having
variable numbers RT966 and RT967
from the effectivity. These airplanes are
not equipped with horizontal stabilizer
tanks and therefore are not affected by
the identified unsafe condition.

Boeing has also published Boeing
Service Bulletin 747-28A2262, Revision
2, dated August 13, 2009. In the NPRM,
we referred to Boeing Service Bulletin
747-28A2262, Revision 1, dated May 8,
2008, for accomplishing the installation
of a new automatic shutoff system for
the horizontal stabilizer tank (HST) fuel
pumps, before or at the same time as the
actions in Boeing Service Bulletin 747—
28A2281. The procedures in Boeing
Service Bulletin 747-28A2262, Revision
2, dated August 13, 2009, are essentially
the same as those in Boeing Service
Bulletin 747-28A2262, Revision 1,
dated May 8, 2008. Revision 2 clarifies
certain work instructions and specifies
that no further work is necessary for
airplanes on which the actions in
Revision 1 were performed.

Therefore, we have changed this AD
to refer to these revised service bulletins
as the appropriate sources of service
information for the applicable actions.
We have also added a new paragraph (i)
to this AD that specifies that actions
done before the effective date of this AD
in accordance with the previous issues
of these service bulletins are acceptable
for compliance with the corresponding
requirements of this AD.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comments received.

Request to Clarify Certain Language

Boeing asks that the term “Integrated
Display System (IDS)” be changed to
“IDS software” in all applicable sections
of the NPRM. Boeing states that this
change clarifies that the actions in the
NPRM are for a software change to the
IDS and not a change to the IDS
hardware.

We agree with the Boeing comment
for the reason given. We have added the
word “software” after all references to
the IDS in this AD.
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Request To Remove Certain Airplanes

Boeing asks that Model 747—400D and
—400F airplanes be removed from
paragraph (1) of the NPRM. Boeing states
that Model 747-400D and —400F
airplanes are not affected by the
horizontal stabilizer tank (HST) changes
because those airplanes do not have a
HST.

We agree with the Boeing comment
for the reason provided. We have
removed Model 747—-400D and —400F
airplanes from paragraph (m) of this AD
(paragraph (m) was referred to as
paragraph (1) in the NPRM).

Request To Remove Airplane Flight
Manual (AFM) Limitation

Boeing asks that we remove the
reference to the following AFM
limitations: “The 17,000-1b center wing
tank (CWT) minimum fuel amount to
select the CWT override/jettison pumps
ON during takeoff” and “There is no
change to the maximum zero fuel gross
weight found in the airplane flight
manual.” Boeing states that the NPRM
should be consistent with the AFM
certificate limitations contained in AD
2007-13-04, Amendment 39—-15108 (72
FR 33859, June 20, 2007). Boeing adds
that in discussions regarding AFM
limitations in this AD it was agreed that
AFM limitations were not required for
an obvious pilot action driven by engine
indicating and crew alerting system
(EICAS) messages.

We agree with the Boeing comment
for the reasons provided and because
the certification limitation for CWT
minimum fuel is covered by EICAS
messages, which makes it redundant.
We have removed the subject
limitations and changed the FAA letter
concerning these limitations referred to
in Note 3 of this AD.

Request To Remove Airworthiness
Limitation (AWL) 28-AWL-26

Boeing asks that we remove the
requirement to revise the maintenance
program by incorporating AWL No. 28—
AWL-26 of Section 9, “Airworthiness
Limitations (AWLs) and Certification
Maintenance Requirements (CMRs)” of
the Boeing 747—-400 Maintenance
Planning Data Document D621U400-9.
Boeing states that, with the introduction
of IDS-506 software, it has implemented
a status level EICAS message for the
relays that control the Uncommanded-
ON state of the main 2 and main 3 tank
fuel override/jettison pumps. Boeing
adds that these messages are now
consistent with the center tank
Uncommanded-ON messages. Boeing
notes that the EICAS message will
detect a relay that remains latched when

in the un-powered condition. Boeing
concludes that for this reason, the need
to perform the operational test found in
Section 28-31-00 of the Boeing 747—400
airplane maintenance manual (AMM),
and called out in AWL No. 28—AWL-26,
is not necessary.

We disagree with the Boeing
comment. The AWL is part of the
airplane type design, and a design
change has not been proposed to change
the AWL. However, under the
provisions of paragraph (p)(1) of the AD,
we will consider removing the
requirement if sufficient data are
submitted to substantiate that a project
has been completed showing that
removing the requirement would
provide an acceptable level of safety.
We have made no change to the AD in
this regard.

Request To Clarify the Requirements
for Airplanes With a Deactivated HST

Japan Airlines (JAL) asks that we
clarify the NPRM requirements for
airplanes with a deactivated HST. JAL
states that it decided to deactivate the
HST system in accordance with Boeing
Service Bulletins 747-28-2310, dated
December 18, 2008; and 747-28-2314,
dated December 9, 2008. JAL adds that
the service bulletins specify removing
components, including the pumps on
horizontal stabilizer fuel tank (HSFT),
and reworking the system wiring. JAL
notes that after the service bulletins
have been incorporated, paragraphs
(g)(2), (h)(2), and (1) of the NPRM will
not apply. JAL asks that an additional
description be included in the AD
which clarifies that the requirements in
those paragraphs are only for airplanes
with an active HSFT. JAL suggests
clarifying the applicability as follows:
“For Model 747-400 series airplanes
with the active horizontal stabilizer
tank.” In lieu of that sentence, JAL
suggests a note that specifies the
following: “The airplanes with the
horizontal stabilizer tank deactivated in
accordance with Boeing Service Bulletin
are not applicable.” JAL concludes that
this additional description will save on
superfluous paperwork.

We partially agree with the JAL
comments. We agree that the
applicability should be clarified for
airplanes with a deactivated HST
because those airplanes have adequately
addressed the unsafe condition.
However, we do not agree with using
the language JAL provided because it
leaves “active” open to interpretation.
Deactivation of a HST according to the
applicable Boeing service bulletin
referred to in Table 3 of this AD is the
only acceptable method of compliance.
We have added new paragraphs (n) and

(o) to this AD (and reidentified
subsequent paragraphs) to provide
optional terminating action if the HST is
deactivated and to reinstate the
requirements if the HST is later
reactivated.

Request for Analytical Justification of
the Compliance Time

Lufthansa German Airlines
(Lufthansa) asks that we provide
justification (including statistical and
probabilistic background) for the
compliance time in the NPRM.
Lufthansa reiterates the NPRM
requirements and notes that it assumes
that the failure probability is part of the
determination of the proposed
compliance time of 60 months for the
installations and wiring changes.

We acknowledge the commenter’s
request and provide the following
explanation. As stated in the preamble
of the NPRM, “The pump is normally
commanded off if the fuel level goes
below the pump inlet, but if a single
failure in the pump control circuitry
occurs, a pump can continue to run after
it is commanded off. Uncommanded
operation of certain override/jettison
pumps could cause overheat, electrical
arcs, or frictional sparks, and could lead
to an ignition source inside a fuel tank.”
This ignition source can come from
several sources seen in service that were
not originally anticipated in the airplane
design. Examples of those are friction in
the pump which could lead to very high
internal surface temperatures caused by
mechanical failures or ingestion of
debris into the pump, and electrical
faults leading to internal arcs or pump
case burn-through. Since there are
several pumps in multiple fuel tanks,
depending on the configuration of the
airplane, there are several possible
single failures on a given airplane. This
is a single failure which cannot be
reliably predicted with statistical and
probabilistic methods.

Currently, we are reliant on crew
procedures to shut off the pumps early
to mitigate the single failure risk. We are
aware of accounts of pilots failing to
turn pumps off due to the relatively
short time between the points when the
tank reaches the desired shutoff level
and the pump runs dry. Given the
multiple sources of a single failure that
can cause ignition, and acknowledging
the limited effectiveness of the current
mitigating actions, we consider that this
is an issue that requires action to return
to the failsafe intent of the design.

When we determine that a safety issue
warrants AD action, we ascertain how
quickly that issue can be eliminated
based on the actions proposed by the
manufacturer and other related factors.
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This determination includes the safety
issue, the time necessary to perform the
work on an airplane, the number of
affected operators, and parts
availability. For major modification
involving large fleets, and requiring
specialized facilities, we consider the
overall industry ability to perform the
modification on all affected airplanes in
a timely manner. Based on these
considerations, we determine a
compliance time that minimizes risk, as
well as the impact on commercial
airlines. We try to align compliance
times with the majority of operators’
maintenance schedules, but that is
dependent on the severity of the unsafe
condition. In light of this analysis, we
have determined that a 60-month
compliance time is appropriate for this
AD. We have made no change to the AD
in this regard.

Requests To Extend Compliance Time

Lufthansa also states that the 60-
month compliance time is not in line
with its heavy maintenance overlay
schedule, which is based on the latest
approved maintenance review board
document, and asks for an extension to
72 months. Air Transport Association
(ATA), on behalf of its member United
Airlines (United), asks that the
compliance time be extended to 72
months in order to allow
accomplishment of the proposed
modifications during heavy
maintenance visits. KLM Royal Dutch
Airlines (KLM) asks that the compliance
time be extended to 8 years, which
enables KLM to schedule the
modification during a D-check without
additional downtime requirements. JAL
also asks that the compliance time be
extended to 8 years because
accomplishing the modification is
extensive work which can only be done
during an M check for heavy
maintenance. Cargolux also asks that the
compliance time be extended to 8 years
to coincide with its D-check heavy
maintenance interval.

We do not agree with the commenters’
requests. In developing an appropriate
compliance time for the modification,
we considered the safety implications
and the practical aspect of
accomplishing the modification within
a period of time that corresponds to the
normal scheduled maintenance for most
affected operators. In consideration of
these items, and as noted under the
Request for Analytical Justification of
the Compliance Time, we have
determined that a 60-month compliance
time will ensure an acceptable level of
safety and allow the modification to be
done during scheduled maintenance

intervals for most affected operators.
However, under the provisions of
paragraph (p)(1) of the AD, we will
consider requests to adjust the
compliance time if sufficient data are
submitted to substantiate that the new
compliance time would provide an
acceptable level of safety. We have
made no change to the AD in this
regard.

Cargolux adds that if the compliance
time is extended to 8 years, in the
interim, it proposes to have the override
jettison pump push buttons replaced
with switches having a configuration
“D” master module within 6 months
after the effective date of the
forthcoming AD. Cargolux states that
this will prevent the “cap pop-up” or
“jamming” condition of the switch.

We disagree with the Cargolux
proposal to replace push buttons as
mitigating action to allow for extending
the compliance time to 8 years, because
its replacement is insufficient to
mitigate the unsafe condition caused by
possible single failures. We are aware of
the problems with the push buttons and
we are considering a separate
rulemaking action. The faulty pressure
switches are not related to this unsafe
condition because they are not part of
the pump power control circuit. We
have made no change to the AD in this
regard.

Request To Increase Work Hours and
Include Parts Cost in the Costs of
Compliance

ATA, on behalf of United, states that
the estimate for labor and parts in the
NPRM is understated. United notes that
Boeing Alert Service Bulletin 747—
28A2281, dated December 13, 2007,
estimates that it would take 101 to 107
work hours per product to install relays
and wiring for the HST. United adds
that this service bulletin also includes
the kits of parts necessary for the
modification, and indicates that the
pricing for the kits can be obtained from
Boeing spares. United also states that
the work hours are underestimated for
Boeing Alert Service Bulletin 747—
28A2280, dated August 7, 2008; and
Boeing Service Bulletin 747-28A2262,
Revision 1, dated May 8, 2008.

We infer that the commenter is asking
to increase the work hours and include
the cost of certain parts. We do not agree
that the work hours are underestimated.
The cost information in an AD describes
only the direct costs of the specific
actions required by this AD. Based on
the best data available, the manufacturer
provided the number of work hours
necessary to do the required actions.
This number represents the time

necessary to perform only the actions
actually required by this AD. We agree
that the parts cost, which was
inadvertently omitted from the Costs of
Compliance table in the service bulletin,
should be included because all three of
these service bulletins have been
revised. We have changed the Estimated
Costs table to reduce certain work hours
and increase the parts cost in the first
row of the table to match Boeing Service
Bulletins 747-28A2280 and 747—
28A2281, both Revision 1, both dated
November 25, 2009; and Boeing Service
Bulletin 747-28A2262, Revision 2,
dated August 13, 2009. We have also
included the parts cost in the third row
of the table, and changed the costs per
product and fleet costs in the table
accordingly.

Explanation of Change to Applicability

We have changed the applicability in
this AD to identify model designations
as published in the most recent type
certificate data sheet for the affected
models.

Explanation of Additional Change to
“Certificate Limitations” Section

We have removed the fourth note
under “Certificate Limitations” in this
AD for consistency with prior FAA
approvals. The note specified the
following: “The CWT and the HST may
be emptied normally during an
emergency.”

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We also determined that these changes
will not increase the economic burden
on any operator or increase the scope of
the AD.

Explanation of Additional Change to
Costs of Compliance

Since issuance of the NPRM, we have
increased the labor rate used in the
Costs of Compliance from $80 per work
hour to $85 per work hour. The Costs
of Compliance information, below,
reflects this increase in the specified
hourly labor rate.

Costs of Compliance

We estimate that this AD would affect
102 airplanes of U.S. registry. The
following table provides the estimated
costs for U.S. operators to comply with
this AD. The average labor rate is $85
per work hour.
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ESTIMATED COSTS

Work c NUurgber of

. or ost per .S.-reg-

Action hours Parts prodSct istereé] Fleet cost

airplanes

Installing relays/changing wiring for center and main fuel tanks ...... 369 to 389 | $75,007 to $106,372to | 102 ........... $10,849,944 to
$75,894. $108,959. $11,113,818.

Installing new IDS software and revising the AFM when done | 2t0 3 ....... $0 e, Up to $255 .. | Upto 102 | Up to $26,010.

(prior/concurrent action).

Installing relays and wiring for horizontal stabilizer tank (HST) ........ 731079 ... | $5,778 to $11,983 to 74 $886,742 to
$6,486. $13,201. $976,874.

Installing a new automatic shutoff for the HST .........cccooeiiiiiniinn. 44 ... $4,112 ... $7,852 ......... 74 ............ $581,048.

Revising the maintenance program ..........c.cccoceeceeveneereseesencenseneens L $0 e $85 v 102 ......... $8,670.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-14-08 The Boeing Company:
Amendment 39-16353. Docket No.
FAA—-2009-0454; Directorate Identifier
2008-NM-156—AD.

Effective Date

(a) This airworthiness directive (AD) is
effective August 6, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to The Boeing
Company Model 747—400, 747—-400D, and
747-400F series airplanes, certificated in any
category; as identified in Boeing Service
Bulletins 747-28A2280, Revision 1, dated
November 25, 2009, and 747-28A2281,
Revision 1, dated November 25, 2009.

Note 1: This AD requires revisions to
certain operator maintenance documents to
include a new inspection. Compliance with
this inspection is required by 14 CFR
91.403(c). For airplanes that have been
previously modified, altered, or repaired in
the areas addressed by this inspection, the
operator may not be able to accomplish the
inspections described in the revisions. In this
situation, to comply with 14 CFR 91.403(c),
the operator must request approval for an
alternative method of compliance (AMOC)
according to paragraph (p)(1) of this AD. The
request should include a description of
changes to the required inspection that will

ensure the continued operational safety of
the airplane.

Subject

(d) Air Transport Association (ATA) of
America Code 28: Fuel.

Unsafe Condition

(e) This AD results from fuel system
reviews conducted by the manufacturer. We
are issuing this AD to prevent uncommanded
operation of certain override/jettison pumps
which could cause overheat, electrical arcs,
or frictional sparks, and could lead to an
ignition source inside a fuel tank. This
condition, in combination with flammable
fuel vapors, could result in a fuel tank
explosion and consequent loss of the
airplane.

Compliance

(f) Comply with this AD within the
compliance times specified, unless already
done.

Installations and Wiring Changes

(g) Within 60 months after the effective
date of this AD, do the actions in paragraphs
(g)(1) and (g)(2) of this AD, as applicable.

(1) For Model 747-400, 747—400D, and
747—-400F series airplanes: Install new pump
control and time delay relays and do related
investigative and all applicable corrective
actions, and change the wiring for the center
and main fuel tanks override/jettison fuel
pumps, in accordance with the
Accomplishment Instructions of Boeing
Service Bulletin 747-28A2280, Revision 1,
dated November 25, 2009. Do all related
investigative and applicable corrective
actions before further flight.

(2) For Model 747-400 series airplanes:
Install new relays and wiring for the
horizontal stabilizer override/jettison fuel
pumps in accordance with the
Accomplishment Instructions of Boeing
Service Bulletin 747—28A2281, Revision 1,
dated November 25, 2009.

Prior/Concurrent Requirements

(h) Prior to or concurrently with the
actions required by paragraph (g) of this AD,
do the applicable actions in paragraphs (h)(1)
and (h)(2) of this AD.

(1) For Model 747-400, 747—400D, and
747-400F series airplanes identified in
paragraphs (h)(1)(i), (h)(1)(ii), and (h)(1)(iii)
of this AD: Install new integrated display
system (IDS) software in accordance with the
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Accomplishment Instructions of the
applicable service bulletin listed in
paragraph (h)(1)@), (h)(1)(ii), or (h)(1)(iii) of
this AD.

(i) For Model 747-400, 747—400D, and
747—400F series airplanes that have General
Electric engines, except airplanes having
variable numbers (V/Ns) RL429, RL430,
RL473, RL511, and RL521: Boeing Service
Bulletin 747-31-2376, dated September 5,
2006.

(ii) For Model 747—400 and 747—400F
series airplanes that have Pratt & Whitney

engines except airplanes having V/Ns RL456,
RL492, and RL502: Boeing Service Bulletin
747-31-2377, dated September 5, 2006.

(iii) For Model 747—400 and 747—400F
series airplanes that have Rolls Royce
engines: Boeing Service Bulletin 747-31—
2378, dated September 5, 2006.

(2) For Model 747-400 series airplanes
except V/Ns RM403, RM441 through RM443
inclusive, and RM445: Install a new
automatic shutoff system for the horizontal
stabilizer tank (HST) fuel pumps in
accordance with the Accomplishment

TABLE 1—CREDIT SERVICE INFORMATION

Instructions of Boeing Service Bulletin 747—
28A2262, Revision 2, dated August 13, 2009.

Credit for Actions Done According to
Previous Issues of Service Bulletins

(i) Actions done before the effective date of
this AD in accordance with the applicable
service information contained in Table 1 of
this AD are acceptable for compliance with
the corresponding actions required by
paragraphs (g) and (h) of this AD.

Document

Boeing Alert Service Bulletin 747-28A2280
Boeing Alert Service Bulletin 747-28A2281
Boeing Service Bulletin 747-28A2262
Boeing Service Bulletin 747-28A2262

Original

Revision Date
........................................................................... Original .........cccecceeeueeeee. | August 7, 2008.
Original December 13, 2007.

March 15, 2007.
May 8, 2008.

Maintenance Program Revision

(j) Concurrently with accomplishing the
actions required by paragraph (g) of this AD,
revise the maintenance program by
incorporating Airworthiness Limitation
(AWL) No. 28—-AWL-24 and No. 28—AWL-26
of Section 9, “Airworthiness Limitations
(AWLs) and Certification Maintenance
Requirements (CMRs),” of the Boeing 747—
400 Maintenance Planning Data (MPD)

Document D621U400-9, Revision April 2008.
The inspection interval for AWL No. 28—
AWL-24 and AWL No. 28—AWL-26 starts on
the date the modification is incorporated.

No Alternative Inspections or Inspection
Intervals

(k) After accomplishing the action
specified in paragraph (j) of this AD, no
alternative actions or intervals may be used
unless the inspections or inspection intervals

are approved as an AMOC in accordance
with the procedures specified in paragraph
(p)(1) of this AD.

Acceptable Action for Certain ADs

(1) For Model 747—400, —400D, and —400F
series airplanes: Installing new IDS software
in accordance with paragraph (h)(1) of this
AD is an acceptable method of compliance
for the action in the applicable AD paragraph
listed in Table 2 of this AD.

TABLE 2—ACTIONS FOR WHICH PARAGRAPH (H)(1) OF THIS AD IS AN ACCEPTABLE METHOD OF COMPLIANCE (NO

CERTIFICATE LIMITATIONS)

The action in—

Of—

(1) Paragraph E
(2) Paragraph (b)

(3) Paragraph (d)(1)
(4) Paragraph (a)(3)(iii)

(5) Paragraph (a)(2)(ii)
(6) Paragraph (d)(2)(iv)

(7) Paragraph (d)(1)

AD 90-09-06, amendment 39-6581.

AD 91-13-10 R1, amendment 39-
8158.

AD 96-07-09, amendment 39-9558.

AD 2000-02—22, amendment 39—
11540.
AD 2000-12-21, amendment 39—
11799.
AD 2003-16-16, amendment 39—
13269.
AD 2004-10-05, amendment 39—
13635.

(m) For Model 747—-400 series airplanes
with a horizontal stabilizer fuel tank and
with horizontal stabilizer tank fuel pump
auto-shutoff installed: Installing new IDS
software in accordance with paragraph (h)(1)
of this AD is an acceptable method of
compliance for the action in the applicable
AD paragraph listed in Table 3 of this AD,
provided the certificate limitations included
in the following statement are incorporated
into the Limitations Section of the applicable
airplane flight manual (AFM) in place of the
certificate limitation required by the AFM
revision specified in the applicable AD listed
in Table 3 of this AD. This may be done by
inserting a copy of this AD in the AFM.

CERTIFICATE LIMITATIONS
Center Wing Tank:

The center wing tank (CWT) fuel quantity
indication system must be operative to
dispatch with CWT mission fuel.

If the FUEL LOW CTR L or R message is
displayed, both CWT override/jettison
pump(s) must be selected OFF.

If the FUEL PRESS CTR L or R message is
displayed, the corresponding CWT override/
jettison pump must be selected OFF.

Horizontal Stabilizer Tank:

The following additional limitations must
be followed if the horizontal stabilizer tank
(HST) is fueled and used:

The HST fuel quantity indication system
must be operative to dispatch with HST
mission fuel.

If either the FUEL PMP STB L or R message
is displayed while on the ground, both HST
pumps must be selected OFF.

If either the FUEL PRES STB L or R
message is displayed, both HST pumps must
be selected OFF.

Defueling:

Prior to defueling any fuel tanks, perform
a lamp test of the respective Fuel Pump Low
Pressure indication lights. When defueling,
the Fuel Pump Low Pressure indication
lights must be monitored and the fuel pumps
positioned to OFF at the first indication of
fuel pump low pressure. When defueling
with passengers on board, fuel pump
switches must be selected OFF at or above
approximately 7,000 pounds (3,200
kilograms) for the CWT, 3,000 pounds (1,400
kilograms) for main tanks, and 2,100 pounds
(1,000 kilograms) for the HST. (These
requirements apply for defueling or
transferring between tanks.)
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Warnings and Notes Applicable to All Fuel
Operations
Warning

Do not reset a tripped fuel pump circuit
breaker.
Warning

Do not cycle CWT and HST pump switches
from ON to OFF to ON with any continuous
low pressure indication present.

Note

In a low fuel situation, both CWT override/
jettison pumps may be selected ON and all
CWT fuel may be used.

Note

In a low fuel situation, both HST transfer
pumps may be selected ON and all HST fuel
may be used.

Note

The limitations contained in these
certificate limitations supersede any

conflicting basic airplane flight manual
limitations.”

Note 2: When a statement identical to that
in paragraph (m) of this AD has been
included in the general revisions of the AFM,
the general revisions may be inserted into the
AFM, and the copy of this AD may be
removed from the AFM.

Note 3: The certificate limitations in
paragraph (m) of this AD are also included
as an enclosure to FAA Letter 140S—-09-191,
dated June 23, 2009.

TABLE 3—ACTIONS FOR WHICH PARAGRAPH (H)(1) OF THIS AD IS AN ACCEPTABLE METHOD OF COMPLIANCE (WITH

CERTIFICATE LIMITATIONS)

The action in—

QL= Te=Te | = To I € ) PSP UP U RUPPRUPIOOE
[ I =T Te | = To T - ) PSP PP RUPPPRONE
() L= Te=Te | = To I (o) T2 PSP UP U SUPPRUPONE

(I =T e=Te | = To I - ) PSP O PP ROPPUPOOE

Of—

AD 2001-12-21, amendment 39—
12277.

AD 2001-21-07, amendment 39—
12478.

AD 2002-19-52, amendment 39—
12900.

AD 2002-24-52, amendment 39—
12993.

Optional Terminating Action for Paragraphs
(g)(2), (h)(2), and (m) of this AD: Deactivation
of the HST

(n) Deactivation of the HST, in accordance
with the applicable Boeing service

information in Table 4 of this AD, terminates
the requirements of paragraphs (g)(2), (h)(2),
and (m) of this AD, except as provided by
paragraph (o) of this AD. Deactivation of the
HST before the effective date of this AD in

accordance with the applicable service
information in Table 5 of this AD also
terminates the requirements of paragraphs
(g)(2), (h)(2), and (m) of this AD, except as
provided by paragraph (o) of this AD.

TABLE 4—DEACTIVATION SERVICE INFORMATION

Boeing Service Information Revision Date
Service Bulletin 747-28-2247 Original .... | November 26, 2002.
Service Bulletin 747-28-2265 ... Original .... | February 22, 2006.
Service Bulletin 747-28-2272 Original .... | February 21, 2006.

Service Bulletin 747-28-2274
Service Bulletin 747-28-2275 ...
Service Bulletin 747-28-2279
Service Bulletin 747-28-2285
Service Bulletin 747-28-2293 ...
Service Bulletin 747-28-2295 ...
Service Bulletin 747-28-2296 ....
Service Bulletin 747-28-2300 ....
Service Bulletin 747-28-2310 ...
Service Bulletin 747-28-2314

May 21, 2008.
February 2, 2009.
October 16, 2007.
August 30, 2007.
March 4, 2008.
January 19, 2009.
July 13, 2007.

June 2, 2008.
December 18, 2008.
December 9, 2008.

Original ....
Original ....

TABLE 5—DEACTIVATION CREDIT SERVICE INFORMATION

Boeing Service Information Revision Date
SrVICE BUIIBHIN 747282274 ...ttt et e et e e et e e ettt e e e e e e e eeabeeeeasbeeesseeeeesseeeeasaeeeeasseaesnseeas Original .... | March 13, 2006.
ServiCe BUIIELIN 747282275 ...ttt ettt et ettt e st e bt e e bt e eae e e abeesbeeebeeasbeebeesareateean Original .... | June 12, 2006.

Service Bulletin 747-28-2275
Service Bulletin 747-28-2275 ...
Service Bulletin 747-28-2275
Service Bulletin 747-28-2279
Service Bulletin 747-28-2279 ...
Service Bulletin 747-28-2285 ...
Service Bulletin 747-28-2285 ...
Service Bulletin 747-28-2285 ...
Service Bulletin 747-28-2293 ....
Service Bulletin 747-28—-2293
Service Bulletin 747-28-2295
Service Bulletin 747-28-2295 ...
Service Bulletin 747-28-2300

March 16, 2007.
July 2, 2007.
March 11, 2008.
June 12, 2006.
May 25, 2007.
January 23, 2007.
May 9, 2007.
August 3, 2007.
May 9, 2007.
August 29, 2007.
November 17, 2006.
March 20, 2008.
January 16, 2008.

Original ....
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Reactivation of the HST Alternative Methods of Compliance for this AD, follow the procedures in 14 CFR
(0) For any airplane on which the HST is (AMOCs) 39.19. Before using any approved AMOC on

reactivated, the HST must be reactivated in (p)(1) The Manager, Seattle Aircraft any airplane to which the AMOC applies,

accordance with a method approved by the Certification Office (ACO), FAA, has the notify your principal maintenance inspector

Manager, Seattle Aircraft Certification Office ~ authority to approve AMOCs for this AD, if (PMI) or principal avionics inspector (PAI),
(ACO), FAA. For any airplane on which the requested using the procedures found in 14 as appropriate, or lacking a principal
HST is reactivated, the requirements of CFR 39.19. Send information to Attn: inspector, your local Flight Standards District

paragraphs (g)(2), (h)(2), and (m) of this AD gfoupgiifssiE;ygﬁﬁé\}frzsﬁﬁf_eliggsmszg Seattle Office. The AMOC approval letter must
must be done before further flight following ;o r Cortification O ffice, 1 601 Lind specifically reference this AD.

the reactivation, or within 60 months after Avenue, SW., Renton, Washington 98057— Material Incorporated by Reference

the effective date of this AD, whichever 3356; telephone (425) 917-6505; fax (425)

occurs later. For a reactivation method to be 917-6590. Or, e-mail information to 9-ANM- (@) You must use the service information
approved, the reactivation method must meet  Seattle-ACO-AMOC-Requests@faa.gov. contained in Table 6 of this AD, as

the certification basis of the airplane, and the (2) To request a different method of applicable, to do the actions required by this
approval must specifically reference this AD.  compliance or a different compliance time AD, unless the AD specifies otherwise.

TABLE 6—REQUIRED MATERIAL INCORPORATED BY REFERENCE

Boeing Service Information Revision Date
Service BUlletin 747—28A2280 ........ccceeeieieeeiieieeiieeeeaseeeesieeeeateeessteeeasseeeeaseeeaassaeesasseeesasseeesnsseeessnseesssseessassees T s November 25, 2009.
Service BUIIBtin 747—28A22871 ..........ooi ettt et e ettt e e e e e e et e e et e e e e ebee e eesbeeeeasbeeesasseeesseeeeanneeeeasseeeanneas T November 25, 2009.

Section 9, “Airworthiness Limitations (AWLs) and Certification Maintenance Requirements (CMRs),” of the | April 2008 | April 2008.
747-400 Maintenance Planning Data (MPD) Document D621U400-9.

Service BUIIELIN 747—28A2262 .........ooouiiiieii ettt ettt ettt a ettt ettt b bt et e eae e nn e s 2 e August 13, 2009.

Service Bulletin 747-31-2376 ... Original .... | September 5, 2006.
Service Bulletin 747-31-2377 ... .. | Original .... | September 5, 2006.
Service BUIIBiN 747—31—2378 ..ottt h bbbttt et eae e ae e b naean Original .... | September 5, 2006.

If you accomplish the optional actions this AD, as applicable, to perform those
specified in this AD, you must use the actions unless the AD specifies otherwise.
service information specified in Table 7 of

TABLE 7—OPTIONAL MATERIAL INCORPORATED BY REFERENCE

Boeing Service Information Revision Date

Service Bulletin 747-28-2247
Service Bulletin 747-28-2265 ...
Service Bulletin 747-28-2272 ...
Service Bulletin 747-28-2274 ....
Service Bulletin 747-28-2275 ...
Service Bulletin 747-28-2279 ...
Service Bulletin 747-28-2285 ...
Service Bulletin 747-28-2293 ....
Service Bulletin 747-28-2295 ...

Original .... | November 26, 2002.
Original .... | February 22, 2006.
February 21, 2006.
May 21, 2008.
February 2, 2009.
October 16, 2007.
August 30, 2007.
March 4, 2008.
January 19, 2009.

Service Bulletin 747-28-2296 ... July 13, 2007.
Service Bulletin 747-28-2300 ... June 2, 2008.
Service Bulletin 747-28-2310 ... Original .... | December 18, 2008.

Service Bulletin 747-28-2314

Original .... | December 9, 2008.
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(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; telephone
206—-544-5000, extension 1, fax 206—766—
5680; e-mail me.boecom@boeing.com;
Internet https://www.myboeingfleet.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on June 17,
2010.
Robert D. Breneman,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2010-15935 Filed 7-1-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2010-0641; Directorate
Identifier 2010-NM-130-AD; Amendment
39-16354; AD 2010-14-09]

RIN 2120-AA64

Airworthiness Directives; The Boeing
Company Model 747-100B, 747-200B,
747-200F, 747-300, 747-400, 747-
400F, and 747SP Series Airplanes
Equipped with Rolls-Royce RB211-524
Series Engines

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Model 747-100B, 747—200B, 747-200F,
747-300, 747—400, 747—400F, and
747SP series airplanes. This AD requires
repetitive detailed and high frequency
eddy current inspections of the forward
and aft sides of the strut front spar
chord for cracks and fractures at each
strut location, and corrective actions if
necessary. This AD results from reports
of cracks and fractures in the nacelle
strut front spar chord assembly. We are

issuing this AD to detect and correct
cracks and fractures of the nacelle strut
front spar chord assembly. Fracture of
the front spar chord assembly could
lead to loss of the strut upper link load
path and consequent fracture of the
diagonal brace, which could result in in-
flight separation of the strut and engine
from the airplane.

DATES: This AD is effective July 19,
2010.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of July 19, 2010.

We must receive comments on this
AD by August 16, 2010.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P. O. Box 3707, MC 2H-
65, Seattle, Washington 98124-2207;
telephone 206-544-5000, extension 1;
fax 206—766—5680; e-mail
me.boecom@boeing.com; Internet
https://www.myboeingfleet.com.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (telephone 800-647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT: Ken
Paoletti, Aerospace Engineer, Airframe
Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98057-3356; telephone (425) 917-6434;
fax (425) 917-6590.

SUPPLEMENTARY INFORMATION:

Discussion

We have received a report that an
operator found a cracked strut number
2 upper chord on a Rolls-Royce-
powered airplane while accomplishing
the actions specified in Boeing Service
Bulletin 747-54—-2213. The upper chord
was 50 percent cracked and had to be
replaced. The airplane had accumulated
approximately 10,500 total flight cycles
and 83,700 total flight hours.

In addition, two other operators
reported finding two cracks on two
Rolls-Royce RB211-powered airplanes
on the strut number 1 upper chord. Both
cracks were repaired and neither upper
chord had to be replaced. The upper
chords on these two airplanes had
accumulated approximately 9,300 and
16,100 total flight cycles and 78,100 and
56,700 total flight hours respectively.

This condition, if not corrected, could
result in the loss of the strut upper link
load path. Continued operation without
the strut upper link load path could
result in the fracture of the diagonal
brace, and subsequent separation of the
strut and engine from the airplane
during flight.

Relevant Service Information

We reviewed Boeing Alert Service
Bulletin 747-54A2224, Revision 3,
dated May 20, 2010. Revision 3 of this
service bulletin was issued, among other
reasons, to add Model 747-100B, 747—
200B, 747-200F, 747-300, 747—-400,
747—-400F, and 747SP equipped with
Rolls-Royce RB211-524 series engines.
This service bulletin describes
procedures for repetitive detailed
inspections and high frequency eddy
current (HFEC) inspections of the
forward and aft sides of the strut front
spar chord assemblies for cracks and
fractures at each strut location, and
corrective actions if necessary.
Corrective actions include contacting
Boeing for additional instructions if any
crack or fracture is found, and repairing
any cracks and fractures.

Other Related Rulemaking

On December 30, 2009, we issued AD
2010-01-10, Amendment 39-16168 (75
FR 3150, January 20, 2010), applicable
to certain Model 747-100, 747—100B,
747-100B SUD, 747-200B, 747-200C,
747-200F, 747-300, 747SR, and 747SP
series airplanes equipped with General
Electric (GE) CF6—45 or —50 series
engines, or equipped with Pratt &
Whitney JT9D-3 or -7 (excluding —70)
series engines. That AD currently
requires repetitive inspections to detect
cracks and fractures of the strut front
spar chord assembly (including the
forward side) at each strut location, and
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repair if necessary. That AD requires a
one-time inspection for cracking of the
forward side of the front spar chord
assembly on the inboard and outboard
struts, installation of a cap skin doubler
for certain airplanes, and repair if
necessary. Certain actions provided in
that AD terminate the repetitive
inspections of the forward side of the
strut front spar chord assembly; the
inspections of the aft side assembly are
not terminated and continue to be
required. That AD referred to Boeing
Alert Service Bulletin 747-54A2224,
Revision 1, dated November 16, 2006, to
address the identified unsafe condition
on Model 747-100, 747-100B, 747—
100B SUD, 747—-200B, 747—-200C, 747—
200F, 747-300, 747SR, and 747SP series
airplanes equipped with GE CF6—45 or
—50 series engines, or equipped with
Pratt & Whitney JT9D-3 or -7
(excluding —70) series engines.

FAA’s Determination and Requirements
of This AD

We are issuing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of these same
type designs. This AD requires
accomplishing the actions specified in
the service information described
previously, except as discussed under
“Differences Between the AD and the
Service Information.”

Differences Between the AD and the
Service Information

Boeing Alert Service Bulletin 747—
54A2224, Revision 3, dated May 20,
2010, specifies to contact the
manufacturer for instructions on how to
repair certain conditions, but this AD
would require repairing those
conditions in one of the following ways:

¢ In accordance with a method that
we approve; or

e Using data that meet the
certification basis of the airplane, and
that have been approved by the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) whom
we have authorized to make those
findings.

Interim Action

We consider this AD interim action. If
final action is later identified, we might
consider further rulemaking then.

FAA'’s Justification and Determination
of the Effective Date

Continued operation without the strut
upper link load path could result in the
fracture of the diagonal brace, and
subsequent separation of the strut and
engine from the airplane during flight.

Because of our requirement to promote
safe flight of civil aircraft and thus, the
critical need to assure structural
integrity of the engine support structure
and the short compliance time involved
with this action, this AD must be issued
immediately.

Because an unsafe condition exists
that requires the immediate adoption of
this AD, we find that notice and
opportunity for prior public comment
hereon are impracticable and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not provide you with notice and
an opportunity to provide your
comments before it becomes effective.
However, we invite you to send any
written data, views, or arguments about
this AD. Send your comments to an
address listed under the ADDRESSES
section. Include “Docket No. FAA—
2010-0641; Directorate Identifier 2010-
NM-130-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this AD. We will consider all
comments received by the closing date
and may amend this AD because of
those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-14-09 The Boeing Company:
Amendment 39-16354. Docket No.
FAA-2010-0641; Directorate Identifier
2010-NM-130-AD.

Effective Date

(a) This airworthiness directive (AD) is
effective July 19, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to The Boeing
Company Model 747—-100B, 747-200B, 747—
200F, 747-300, 747-400, 747—400F, and
747SP series airplanes; certificated in any
category; equipped with Rolls-Royce RB211—
524 series engines; as identified in Boeing
Alert Service Bulletin 747-54A2224,
Revision 3, dated May 20, 2010.
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Subject

(d) Air Transport Association (ATA) of
America Code 54: Nacelles/Pylons.

Unsafe Condition

(e) This AD results from reports of cracks
and fractures in the nacelle strut front spar
chord assembly. The Federal Aviation
Administration is issuing this AD to detect
and correct cracks and fractures of the
nacelle strut front spar chord assembly.
Fracture of the front spar chord assembly
could lead to loss of the strut upper link load
path and consequent fracture of the diagonal
brace, which could result in in-flight
separation of the strut and engine from the
airplane.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspections of the Forward and Aft Sides of
the Strut Front Spar Chord Assemblies

(g) Before the accumulation of 8,000 total
flight cycles, or within 90 days after the
effective date of this AD, whichever occurs
later: Perform a detailed inspection and a
high frequency eddy current (HFEC)
inspection for cracking or fracturing in the
forward and aft sides of the strut front spar
chord, in accordance with Parts 1 and 2 of
the Accomplishment Instructions of Boeing
Alert Service Bulletin 747-54A2224,
Revision 3, dated May 20, 2010. If no
cracking or fracturing is found, repeat the
inspections thereafter at intervals not to
exceed 1,500 flight cycles.

Corrective Actions

(h) If any crack or fracture is found during
any inspection required by this AD: Before
further flight, repair the crack or fracture
using a method approved in accordance with
the procedures specified in paragraph (i) of
this AD.

Alternative Methods of Compliance
(AMOCs)

(1)(1) The Manager, Seattle ACO, FAA, has
the authority to approve AMOCs for this AD,
if requested using the procedures found in 14
CFR 39.19. Send information to ATTN: Ken
Paoletti, Aerospace Engineer, Airframe
Branch, ANM-120S, FAA, Seattle Aircraft
Certification Office, 1601 Lind Avenue, SW.,
Renton, Washington 98057-3356; telephone
(425) 917-6434; fax (425) 917-6590.
Information may be e-mailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the

Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

Material Incorporated by Reference

(j) You must use Boeing Alert Service
Bulletin 747-54A2224, Revision 3, dated
May 20, 2010, to do the actions required by
this AD, unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; telephone
206-544-5000, extension 1; fax 206—-766—
5680; e-mail me.boecom@boeing.com;
Internet https://www.myboeingfleet.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code of federal regulations/
ibr_locations.html.

Issued in Renton, Washington, on June 21,
2010.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-16046 Filed 7-1-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2010-0071; Airspace
Docket No. 10-AAL-1]

RIN 2120-AA66
Amendment of Norton Sound Low and

Control 1234L Offshore Airspace
Areas; Alaska

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action modifies the
Norton Sound Low and Control 1234L
Offshore Airspace Areas in Alaska. This
action will lower the airspace floors to
provide controlled airspace beyond 12
miles from the coast of the United States

given that there is a requirement to
provide Instrument Flight Rules (IFR) en
route Air Traffic Control (ATC) services
and within which the United States is
applying domestic ATC procedures.

DATES: Effective date 0901 UTC,
September 23, 2010. The Director of the
Federal Register approves this
incorporation by reference action under
1 CFR part 51, subject to the annual
revision of FAA Order 7400.9 and
publication of conforming amendments.

FOR FURTHER INFORMATION CONTACT: Ken
McElroy, Airspace and Rules Group,
Office of System Operations Airspace
and AIM, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267—-8783.

SUPPLEMENTARY INFORMATION:

History

On Wednesday, March 31, 2010, the
FAA published in the Federal Register
a notice of proposed rulemaking
(NPRM) to modify two Alaskan Offshore
Airspace Areas, Norton Sound Low, and
Control 1234L (75 FR 16024). Interested
parties were invited to participate in
this rulemaking effort by submitting
written comments on the proposal. No
comments were received. With the
exception of editorial changes, this
amendment is the same as that proposed
in the NPRM.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
modifying the Norton Sound Low and
Control 1234L Offshore Airspace Areas
in Alaska.

The Norton Sound Low Offshore
Airspace Area will be modified by
lowering the offshore airspace floor to
1,200 feet mean sea level (MSL) at the
following airports; within 73 miles of
Clarks Point, King Salmon, Kivalina,
Kwethluk, Napakiak, Scammon Bay,
Shaktooklik, and Tooksook Bay; within
74 miles of Elim and Manokotak, and
within 72.5 miles of Red Dog.

The Control 1234L Offshore Airspace
Area will be modified by lowering the
offshore airspace floor to 1,200 feet
above the surface within 73 miles of
Nikolski, and Toksook Bay Airports.

Offshore airspace areas are published
in paragraph 2003 of FAA Order
7400.9T dated August 27, 2009 and
effective September 15, 2009, which is
incorporated by reference in 14 CFR
71.1. The offshore airspace areas listed
in this document will be published
subsequently in the Order.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
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frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the

criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of the airspace necessary
to ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it modifies offshore airspace areas in
Alaska.

ICAO Considerations

As part of this action relates to
navigable airspace outside the United
States, this rule is submitted in
accordance with the International Civil
Aviation Organization (ICAO)
International Standards and
Recommended Practices.

The application of International
Standards and Recommended Practices
by the FAA, Office of System
Operations Airspace and AIM, Airspace
and Rules Group, in areas outside the
United States domestic airspace, is
governed by the Convention on
International Civil Aviation.
Specifically, the FAA is governed by
Article 12 and Annex 11, which pertain
to the establishment of necessary air
navigational facilities and services to
promote the safe, orderly, and
expeditious flow of civil air traffic. The
purpose of Article 12 and Annex 11 is
to ensure that civil aircraft operations
on international air routes are
performed under uniform conditions.

The International Standards and
Recommended Practices in Annex 11
apply to airspace under the jurisdiction
of a contracting state, derived from

ICAO. Annex 11 provisions apply when
air traffic services are provided and a
contracting state accepts the
responsibility of providing air traffic
services over high seas or in airspace of
undetermined sovereignty. A
contracting state accepting this
responsibility may apply the
International Standards and
Recommended Practices that are
consistent with standards and practices
utilized in its domestic jurisdiction.

In accordance with Article 3 of the
Convention, state-owned aircraft are
exempt from the Standards and
Recommended Practices of Annex 11.
The United States is a contracting state
to the Convention. Article 3(d) of the
Convention provides that participating
state aircraft will be operated in
international airspace with due regard
for the safety of civil aircraft. Since this
action involves, in part, the designation
of navigable airspace outside the United
States, the Administrator has consulted
with the Secretary of State and the
Secretary of Defense in accordance with
the provisions of Executive Order
10854.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9T,
Airspace Designations and Reporting
Points, signed August 27, 2009, and
effective September 15, 2009, is
amended as follows:

Paragraph 2003—Offshore Airspace Areas.

* * * * *

Norton Sound Low, AK [Amended]

That airspace extending upward from 14,500
feet MSL within an area bounded by a line
beginning at lat. 56°42’59” N., long.
160°00’00” W., north by a line 12 miles from
and parallel to the U.S. coastline to the
intersection with 164°00°00” W., longitude
near the outlet to Kotzebue Sound, then
north to the intersection with a point 12
miles from the U.S. coastline, then north by

a line 12 miles from and parallel to the
shoreline to lat. 68°00°00” N., to lat. 68°00°00”
N., long. 168°58723” W., to lat. 65°00°00” N.,
long. 168°58723” W.,, to lat. 62°35’00” N.,
long. 175°00°00” W., to lat. 59°59’57” N.,
long. 168°00°08” W., to lat. 57°45’57” N.,
long. 161°46’08” W., to lat. 58°06’57” N.,
long. 160°00°00” W., to the point of
beginning; and that airspace extending
upward from 1,200 feet MSL north of the
Alaska Peninsula and east of 160° W.
longitude within 73 miles of the Port Heiden
NDB/DME, AK, and north of the Alaska
Peninsula and east of 160° W. longitude
within an 81.2-mile radius of the Perryville
Airport, AK, and north of the Alaska
Peninsula and east of 160° W. longitude
within a 72.8-mile radius of the Chignik
Airport, AK, and within a 35-mile radius of
lat. 60°2117” N., long. 165°04’01” W., and
within a 73-mile radius of the Chevak
Airport, AK, and within a 73-mile radius of
the Clarks Point Airport, AK, and within a
73-mile radius of the Elim Airport, AK, and
within a 45-mile radius of the Hooper Bay
Airport, AK, and within a 73-mile radius of
the King Salmon Airport, AK, and within a
73-mile radius of the Kivalina Airport, AK,
and within a 74-mile radius of the Kotzebue
VOR/DME, AK, and within a 73-mile radius
of the Kwethluk Airport, AK, and within a
74-mile radius of the Manokotak Airport, AK,
and within a 73-mile radius of the Napakiak
Airport, AK, and within a 77.4-mile radius of
the Nome VORTAC, AK, and within a 71INM
radius of the New Stuyahok Airport, AK, and
within a 73-mile radius of the Noatak
Airport, AK, and within a 72.5-mile radius of
the Red Dog Airport, AK, and within a 73-
mile radius of the Scammon Bay Airport, AK,
and within a 73-mile radius of the Shaktoolik
Airport, AK, and within a 74-mile radius of
the Selawik Airport, AK, and within a 73-
mile radius of the St. Michael Airport, AK,
and within a 73-mile radius of the Toksook
Bay Airport, AK, and within a 30-mile radius
of lat. 66°09’58” N., long. 166°30°03” W., and
within a 30-mile radius of lat. 66°19’55” N.,
long. 165°40’32” W., and that airspace
extending upward from 700 feet MSL within
8 miles west and 4 miles east of the 339°
bearing from the Port Heiden NDB/DME, AK,
extending from the Port Heiden NDB/DME,
AK, to 20 miles north of the Port Heiden
NDB/DME, AK, and within a 25-mile radius
of the Nome Airport, AK.

* * * * *

Control 1234L, AK [Amended]

That airspace extending upward from 2,000
feet above the surface within an area
bounded by a line beginning at lat. 58°06’57”
N., long. 160°00°00” W., then south along
160°00°00” W. longitude, until it intersects
the Anchorage Air Route Traffic Control
Center (ARTCC) boundary; then southwest,
northwest, north, and northeast along the
Anchorage ARTCC boundary to lat. 62°35’00”
N., long. 175°00°00” W., to lat. 59°59'57” N.,
long. 168°00°08” W., to lat. 57°45’57” N.,
long. 161°46’08” W., to the point of
beginning; and that airspace extending
upward from 1,200 feet above the surface
within a 26.2-mile radius of Eareckson Air
Station, AK, within an 11-mile radius of
Adak Airport, AK, and within 16 miles of
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Adak Airport, AK, extending clockwise from
the 033° bearing to the 081° bearing from the
Mount Moffett NDB, AK, and within a 10-
mile radius of Atka Airport, AK, and within
a 10.6-mile radius from Cold Bay Airport,
AK, and within 9 miles east and 4.3 miles
west of the 321° bearing from Cold Bay
Airport, AK, extending from the 10.6-mile
radius to 20 miles northwest of Cold Bay
Airport, AK, and 4 miles each side of the
070° bearing from Cold Bay Airport, AK,
extending from the 10.6-mile radius to 13.6
miles northeast of Cold Bay Airport, AK, and
within a 26.2-mile radius of Eareckson Air
Station, AK, and west of 160° W. longitude
within an 81.2-mile radius of Perryville
Airport, AK, and within a 73-mile radius of
the Nikolski Airport, AK, within a 74-mile
radius of the Manokotak Airport, AK, and
within a 73-mile radius of the Clarks Point
Airport, AK and west of 160° W. longitude
within a 73-mile radius of the Port Heiden
NDB/DME, AK, and within a 10-mile radius
of St. George Airport, AK, and within a 73-
mile radius of St. Paul Island Airport, AK,
and within a 20-mile radius of Unalaska
Airport, AK, extending clockwise from the
305° bearing from the Dutch Harbor NDB,
AK, to the 075° bearing from the Dutch
Harbor NDB, AK, and west of 160° W.
longitude within a 25-mile radius of the
Borland NDB/DME, AK, and west of 160° W.
longitude within a 72.8-mile radius of
Chignik Airport, AK; and that airspace
extending upward from 700 feet above the
surface within a 6.9-mile radius of Eareckson
Air Station, AK, and within a 7-mile radius
of Adak Airport, AK, and within 5.2 miles
northwest and 4.2 miles southeast of the 061°
bearing from the Mount Moffett NDB, AK,
extending from the 7-mile radius of Adak
Airport, AK, to 11.5 miles northeast of Adak
Airport, AK and within a 6.5-mile radius of
King Cove Airport, and extending 1.2 miles
either side of the 103° bearing from King
Cove Airport from the 6.5-mile radius out to
8.8 miles, and within a 6.4-mile radius of the
Atka Airport, AK, and within a 6.3-mile
radius of Nelson Lagoon Airport, AK, and
within a 6.3-mile radius of the Nikolski
Airport, AK, and within a 6.4-mile radius of
Sand Point Airport, AK, and within 3 miles
each side of the 172° bearing from the
Borland NDB/DME, AK, extending from the
6.4-mile radius of Sand Point Airport, AK, to
13.9 miles south of Sand Point Airport, AK,
and within 5 miles either side of the 318°
bearing from the Borland NDB/DME, AK,
extending from the 6.4-mile radius of Sand
Point Airport, AK, to 17 miles northwest of
Sand Point Airport, AK, and within 5 miles
either side of the 324° bearing from the
Borland NDB/DME, AK, extending from the
6.4-mail radius of Sand Point Airport, AK, to
17 miles northwest of the Sand Point Airport,
AK, and within a 6.6-mile radius of St.
George Airport, AK, and within an 8-mile
radius of St. Paul Island Airport, AK, and 8
miles west and 6 miles east of the 360°
bearing from St. Paul Island Airport, AK, to
14 miles north of St. Paul Island Airport, AK,
and within 6 miles west and 8 miles east of
the 172° bearing from St. Paul Island Airport,
AK, to 15 miles south of St. Paul Island
Airport, AK, and within a 6.4-mile radius of
Unalaska Airport, AK, and within 2.9 miles

each side of the 360° bearing from the Dutch
Harbor NDB, AK, extending from the 6.4-mile
radius of Unalaska Airport, AK, to 9.5 miles
north of Unalaska Airport, AK; and that
airspace extending upward from the surface
within a 4.6-mile radius of Cold Bay Airport,
AK, and within 1.7 miles each side of the
150° bearing from Cold Bay Airport, AK,
extending from the 4.6-mile radius to 7.7
miles southeast of Cold Bay Airport, AK, and
within 3 miles west and 4 miles east of the
335° bearing from Cold Bay Airport, AK,
extending from the 4.6-mile radius to 12.2
miles northwest of Cold Bay Airport, AK.

Issued in Washington, DC, June 23, 2010.
Edith V. Parish,
Manager, Airspace and Rules Group.
[FR Doc. 2010-16076 Filed 7—1—10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket No. USCG—2010-0114]
RIN 1625-AA08

Special Local Regulations; Macy’s
Fourth of July Fireworks Spectator
Vessels Viewing Areas, Hudson River,
New York, NY

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary special local
regulation on the Hudson River in the
vicinity of New York, NY, for the
Macy’s July 4th fireworks display. This
temporary special local regulation is
intended to restrict certain vessels from
designated portions of the Hudson River
during the fireworks event. This
regulation is necessary to provide for
the safety of life on navigable waters by
controlling vessel movement and
establishing public viewing areas for the
fireworks event.

DATES: This rule is effective from 7 p.m.
on July 4, 2010 until 11:30 p.m. on July
5, 2010.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2010-
0114 and are available online by going
to http://www.regulations.gov, inserting
USCG-2010-0114 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M—30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,

between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail LTJG Eunice James,
Sector New York Waterways
Management Division, Marine Events
Branch. Coast Guard; telephone (718)
354—4163, e-mail
Eunice.A.James@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION:
Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because
sufficient information regarding the
event was not received in time to
publish a NPRM followed by a final rule
before the effective date, thus making
the publication of a NPRM impractical.
A delay or cancellation of the event in
order to allow for a notice and comment
period is contrary to the public interest
in having this event occur on July 4 as
scheduled.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying this rule would be
contrary to the public interest of
ensuring the safety of spectators and
vessels during the event and immediate
action is necessary to prevent possible
loss of life or property. Also, a delay or
cancellation of the fireworks event in
order to allow for publication in the
Federal Register is contrary to the
public’s interest in having this event
occur as scheduled.

Basis and Purpose

This temporary special local
regulation is necessary to ensure the
safety of vessels and spectators from
hazards associated with fireworks
display. Based on the inherent hazards
associated with fireworks, the Captain
of the Port New York has determined
that fireworks launches proximate to
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watercraft pose significant risk to public
safety and property. The combination of
increased numbers of recreation vessels,
congested waterways, darkness
punctuated by bright flashes of light,
and debris falling into the water has the
potential to result in serious injuries or
fatalities. This special local regulation
temporarily establishes a regulated area
to restrict vessel movement around the
location of the launch platforms to
reduce the risk associated with the
launch of fireworks.

Discussion of Rule

MACY’s is sponsoring their 34th
Annual Macy’s Fourth of July Fireworks
on the waters of the Hudson River. This
temporary special local regulation is
necessary to ensure the safety of
spectators and vessels from hazards
associated with the fireworks display.

The fireworks display will occur from
9:20 p.m. until 9:50 p.m. In order to
coordinate the safe movement of vessels
within the area and to ensure that the
area is clear of unauthorized persons
and vessels before and immediately
after the fireworks launch, this rule is
effective and will be enforced from 7
p-m. until 10:30 p.m. on July 4, 2010.

If the event is cancelled due to
inclement weather, then this special
local regulation will be effective from 7
p.m. until 11:30 p.m. on July 5, 2010.

The special local regulation will
encompass all waters of the Hudson
River south of a line drawn from Pier
11A, Weehawken, NJ, to West 70th
Street, New York, NY, and north of a
line drawn from the northwest corner of
Pier 40, New York, NY to a point at
position 40°43'51.2” N, 074°01’41.5” W,
Jersey City Pier, NJ. All geographic
coordinates are North American Datum
of 1983 (NAD 83).

The Captain of the Port New York will
establish five limited access areas
within the boundaries of the special
local regulation. Access to these areas
will be restricted to vessels of a certain
size. The five limited access areas are:
(1) A “buffer zone” around the fireworks
launch barges, designated area ALPHA,
limited to all vessels tending the barges;
(2) a “spectator area” designated BRAVO
in which access is limited to vessels less
than 20 meters in length (65.6ft); (3)
“spectator area” designated CHARLIE in
which access is limited to vessels
greater than 20 meters in length (65.6ft);
(4) “spectator area” designated DELTA
in which access is limited to vessels
greater than 20 meters in length (65.6ft);
and (5) a “spectator area” designated
ECHO in which access is limited to
vessels less than 20 meters in length
(65.61t).

All persons and vessels shall comply
with the instructions of the Coast Guard
Captain of the Port New York or the
designated on-scene representative.
Entry into, transiting, or anchoring
within the regulated area is prohibited
unless authorized by the Captain of the
Port New York, or the designated on-
scene representative. The Captain of the
Port New York or the on-scene
representative may be contacted via
VHF Channel 16.

Public notifications will be made
prior to the event via the Local Notice
to Mariners, and marine information
broadcasts.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

This determination is based on the
limited time that vessels will be
restricted from the fireworks display
area. The temporary safety zone will
only be in effect for approximately four
hours during the evening hours. The
Coast Guard expects insignificant
adverse impact to mariners from the
zone’s activation as the event has been
extensively advertised in the public.
Also, affected mariners may request
authorization from the Captain of the
Port New York or the designated on-
scene representative to transit the zone.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small

entities: The owners and operators of
vessels intending to transit or anchor in
a portion of the Hudson River, in the
vicinity of New York City, NY from 7
p-m. to 10:30 p.m. on July 4th, 2010.

This temporary special local
regulation will not have a significant
economic impact on a substantial
number of small entities for the
following reasons: This rule will be in
effect for only four hours on a single day
during the late evening for this
fireworks event. Although the special
local regulation will apply to the entire
width of the river, traffic will be
allowed to pass through the area with
the permission of the Captain of the Port
New York or the designated on-scene
representative. Before the effective
period, we will issue maritime
advisories widely available to users of
the waterway.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
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effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because

it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(h), of the Instruction. This rule
involves the promulgation of a special
local regulation regulating vessel traffic
on a portion of the lower Hudson River
during the launching of fireworks. An
environmental analysis checklist and a
categorical exclusion determination are
available in the docket where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2. Add § 100.35T0144 to read as
follows:

§100.35T0144 Special Local Regulation;
Macy’s July Fourth Fireworks Spectator
Vessel Viewing Area, Hudson River, New
York, NY.

(a) Regulated Area. The regulated area
includes all waters of the Hudson River
within the following points (NAD 83):
all navigable waters of the Hudson River
bounded by a line drawn east from
approximate position 40°46°35.43” N,
074°00°7.53” W in New Jersey, to a point
in approximate position 40°46’16.98” N,
073°59°52.34” W in New York, thence
south along the Manhattan shoreline to
approximate position 40°44'48.98” N,
074°00'41.06” W, then west to
approximate position 40°44’55.91” N,
074°01°24.94” W, then north along the
New Jersey shoreline and back to the
point of origin.

(1) Area ALPHA: all navigable waters
of the Hudson River bounded by a line
drawn east from approximate position
40°46’35.43” N, 074°00°7.53” W in New
Jersey, to a point in approximate
position 40°46°16.98” N, 073°59'52.34”
W in New York, thence south along the
Manhattan shoreline to approximate
position 40°44°48.98” N, 074°00°41.06”
W, then west to approximate position
40°44’55.91” N, 074°01°24.94” W; then
north along the New Jersey shoreline
and back to the point of origin. (NAD
83).

(2) Area BRAVO: All navigable waters
of the Hudson River bounded by a line
drawn east from approximate position
40°46’35.43” N, 074°00°37.53” W in New
Jersey, across the Hudson River to a
point in approximate position
40°46’16.98” N, 073°59°52.34” W in New
York, thence north along the Manhattan
shoreline to approximate position
40°46’31.38” N, 073°59" 37.46” W, then
west to approximate position
40°46’47.71” N, 074°00'19.73” W, then
south along the New Jersey shoreline
and back to the point of origin.(NAD
83).

(3) Area CHARLIE: All navigable
waters of the Hudson River bounded by
a line drawn east from a point in New
Jersey in approximate position
40°46’47.71” N, 074°00°19.73” W in New
Jersey to approximate position
40°46’31.38” N, 073°59°37.46” W in New
York, thence north along the Manhattan
shoreline to approximate position
40°46'47.60” N, 073°59'22.26” W, then
west to a point in New Jersey in
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approximate position 40°47°03.39” N,
074° 00°00.19” W, then south along the
New Jersey shoreline back to the point
of origin.(NAD 83).

(4) Area DELTA: All navigable waters
of the Hudson River bounded by a line
drawn east from approximate position
40°44’ 55.56” N, 074°01” 21.18” W in
New Jersey, to a point in New York in
approximate position 40°44” 48.98” N,
074°00°41.06” W, then south along the
Manhattan shoreline to approximate
position 40°44’21.84” N, 074°00°41.78”
N, then west to a point in approximate
position 40°44'23.91” N, 074°01°29.05”
W in Hoboken, NJ, then north along the
New Jersey shoreline back to the point
of origin.(NAD 83).

(5) Area ECHO: All navigable waters
of the Hudson River bounded by a line
drawn east from a point in New Jersey
in approximate position 40°44'23.91” N,
074°01°29.05” W; to approximate
position 40°44’21.84” N, 074°00°41.78”
W; then south along the Manhattan
shoreline to approximate position
40°43’49.63” N, 074°00°49.65” W; then
west to a point in 40°43’50.60” N,
074°01°51.00” W in Hoboken New
Jersey, then north along the New Jersey
shoreline back to the point of
origin.(NAD 83).

(%) Special local regulations. (1) In
accordance with the general regulations
is § 100.35 of this part, entry into,
transiting, or anchoring within the
regulated areas is prohibited unless the
vessel is in an area designated for
vessels of that size or entry is otherwise
authorized by the Captain of the Port
New York, or the designated on-scene
representative.

(2) Vessels are authorized by the
Captain of the Port New York to enter
areas of this special location regulation
in accordance with the following
restrictions:

(i) Area ALPHA is restricted to vessels
engaged in conducting the fireworks
display and tending to the launch
barges.

(i1) Area BRAVO access is limited to
vessels greater than 20 meters (65.6ft) in
length.

(i1i) Area CHARLIE access is limited
to vessels less than 20 meters (65.6ft) in
length.

(iv) Area DELTA access is limited to
vessels greater than 20 meters (65.6ft) in
length.

(v) Area ECHO access is limited to
vessels less than 20 meters (65.6ft) in
length.

(3) All persons and vessels in the
regulated areas shall comply with the
instructions of the Coast Guard Captain
of the Port New York or the designated
on-scene representative. On-scene
representatives comprise commissioned,

warrant, and petty officers of the Coast
Guard. Upon being hailed by a U.S.
Coast Guard vessel by siren, radio,
flashing light or other means, the
operator of a vessel shall proceed as
directed.

(c) Enforcement Period: This section
will be enforced from 7 p.m. to 10:30
p-m. on July 4, 2010, and if the
fireworks display is postponed, it will
be effective from 7 p.m. until 11:30 p.m.
on July 5, 2010.

Dated: June 14, 2010.
R.R. O’Brien, Jr.,

Captain, U.S. Coast Guard, Captain of the
Port New York.

[FR Doc. 2010-16262 Filed 6-30-10; 11:15 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2010-0035]
Drawbridge Operation Regulations;

Chelsea River, Chelsea and East
Boston, MA, Event—Road Race

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the regulation governing
the operation of the P.]. McArdle Bridge
across the Chelsea River, mile 0.3,
between Chelsea and East Boston,
Massachusetts. This deviation allows
the bridge to remain in the closed
position from 8 a.m. to 5 p.m. on July
24, 2010. This deviation is necessary to
facilitate a public event, the Chelsea
River Revel 5K Road Race.

DATES: This deviation is effective from
8 a.m. through 5 p.m. on July 24, 2010.
ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG-2010-
0035 and are available online at http://
www.regulations.gov, inserting USCG—
2010-0035 in the “Keyword” and then
clicking “Search”. They are also
available for inspection or copying at
the Docket Management Facility (M—30),
U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC, 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Mr. John McDonald, Project

Officer, First Coast Guard District,
telephone (617) 223-8364,
john.w.mcdonald@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION: The P.]J.
McArdle Bridge, across the Chelsea
River at mile 0.3, between Chelsea and
East Boston, Massachusetts, has a
vertical clearance in the closed position
of 21 feet at mean high water and 30 feet
at mean low water. The bridge opens on
signal at all times as required by 33 CFR
117.593.

The owner of the bridge, the City of
Boston, requested a temporary deviation
to facilitate a public event, the Chelsea
River Revel 5K Road Race.

This deviation allows the bridge to
remain closed from 8 a.m. to 5 p.m. on
July 24, 2010. Vessels able to pass under
the closed draw may do so at any time.

The commercial waterway users that
transit the Chelsea River were advised
of the requested bridge closure period
and offered no objection.

In accordance with 33 CFR 117.35(e),
the bridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: June 22, 2010.

Gary Kassof,

Bridge Program Manager, First Coast Guard
District.

[FR Doc. 2010-16113 Filed 7-1-10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2010-0536]
Drawbridge Operation Regulations;

Charles River, Boston, MA, Public
Event

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the regulations
governing the operation of the Craigie
Bridge across the Charles River, mile
1.0, at Boston, Massachusetts. The
deviation is necessary to facilitate
public safety during the Boston Pops
Fireworks Spectacular, by allowing the
bridge to remain in the closed position
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to evacuate pedestrian traffic after the
conclusion of the public event.

DATES: This deviation is effective from
11 p.m. on July 4, 2010, through 1 a.m.
on July 5, 2010.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG-2010—
0536 and are available online at
http://www.regulations.gov, inserting
USCG-2010-0536 in the “Keyword” and
then clicking “Search”. They are also
available for inspection or copying at
the Docket Management Facility (M—30),
U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Mr. John W. McDonald, Project
Officer, First Coast Guard District,
john.w.mecdonald@uscg.mil, telephone
(617) 223-8364. If you have questions
on viewing the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—-366—-9826.

SUPPLEMENTARY INFORMATION: The
Craigie Bridge, across the Charles River
at mile 1.0, at Boston, Massachusetts,
has a vertical clearance in the closed
position of 13.5 feet at normal pool
elevation above the Charles River Dam.
The existing drawbridge operation
regulations are listed at 33 CFR
117.591(e).

The waterway is predominantly a
recreational waterway supporting
various size vessels. This yearly holiday
event and the annual short term bridge
closure necessary to facilitate the
evacuation of the large number of
pedestrians viewing the fireworks
display are well known to local boating
interests and no objections have been
received in past years.

The owner of the bridge, the
Massachusetts Department of
Transportation (Mass DOT), requested a
temporary deviation to facilitate public
safety during this public event, the 2010
Boston Pops Fireworks Spectacular.

Under this temporary deviation, in
effect from 11 p.m. on July 4, 2010
through 1 a.m. on July 5, 2010, the
Craigie Bridge at mile 1.0, across the
Charles River at Boston, Massachusetts,
may remain in the closed position.

Vessels that can pass under the bridge
without a bridge opening may do so at
all times.

In accordance with 33 CFR 117.35(e),
the bridge must return to its regular
operating schedule immediately at the
end of the designated time period. This

deviation from the operating regulations

is authorized under 33 CFR 117.35.
Dated: June 22, 2010.

Gary Kassof,

Bridge Program Manager, First Coast Guard
District.

[FR Doc. 2010-16117 Filed 7-1-10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[Docket No. USCG-2010-0520]
Drawbridge Operation Regulations;
Chicago River, Chicago, IL

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: Commander, Ninth Coast
Guard District, issued a temporary
deviation from the regulation governing
the operation of the Lake Shore Drive
Bridge at Mile 0.32, Columbus Drive
Bridge at mile 0.62, Michigan Avenue
Bridge at Mile 0.85, State Street Bridge
at Mile 1.05, LaSalle Street Bridge at
Mile 1.29, and the Franklin Street
Bridge at Mile 1.47 over the Main
Branch of the Chicago River, Monroe
Street Bridge at Mile 1.99, Adams Street
Bridge at Mile 2.08, Halsted Street
Bridge at Mile 4.47 over the South
Branch of the Chicago River, at Chicago,
IL. This deviation will temporarily
change the operating schedule of the
bridges to accommodate the City’s Bank
of America Shamrock Shuffle 8K Run,
Rock N Roll Chicago Half Marathon,
Ilinois Special Olympics Rubber Duck
Race, Chicago Triathlon, Ready to Run
Chicago Marathon, Bank of America
Chicago Marathon, Men’s Health
Urbanathlon, and the Magnificent Mile
Lights Festival events. This temporary
deviation allows the bridges to remain
secured to masted navigation on the
dates and times listed.

DATES: This deviation is effective on
August 1, 2010 from 6 a.m. to 9 a.m.,
August 12, 2010 from noon to 1:30 p.m.,
August 29, 2010 from 6 a.m. to 1 p.m.,
September 19, 2010 from 7 a.m. to 10
a.m., September 29, 2010 from 6 a.m. to
1 p.m., October 10, 2010 from 4:30 a.m.
to 11:30 a.m., October 16, 2010 from
7:30 a.m. to 9:30 a.m., and on November
20, 2010 from 6 p.m. to 8 p.m..
ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG-2010-
0520 and are available online by going

to http://www.regulations.gov, inserting
USCG-2010-0520 in the “Keyword” box
and then clicking “Search”. They are
also available for inspection or copying
at the Docket Management Facility (M-
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Mr. Lee D. Soule, Bridge
Management Specialist, Ninth Coast
Guard District; telephone 216-902—
6085, e-mail; lee.d.soule@uscg.mil. If
you have questions on viewing the
docket, call Renee V. Wright, Program
Manager, Docket Operations, telephone
202-366-9826.

SUPPLEMENTARY INFORMATION: The City
of Chicago, Illinois, who owns and
operates these drawbridges, requested a
temporary deviation from the current
operating regulations set forth in 33 CFR
117.391. The purpose of this request is
to facilitate efficient management of all
transportation needs and provide timely
public safety services during these
special events. The most updated and
detailed current marine information for
this event, and all bridge operations, is
found in the Local Notice to Mariners
and Broadcast Notice to Mariners issued
by the Ninth District Commander. In
accordance with 33 CFR 117.35(e), the
drawbridge must return to its regular
operating schedule immediately at the
end of the designated time periods.
These deviations from the operating
regulations are authorized under 33 CFR
117.35.

Date: June 16, 2010.
M.N. Parks,

Rear Admiral, U.S. Coast Guard, Commander,
Ninth Coast Guard District.

[FR Doc. 2010-16114 Filed 7-1-10; 8:45 am]|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG—-2010-0523]
RIN 1625-AA00

Safety Zone; San Diego POPS
Fireworks, San Diego, CA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a safety zone on the
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navigable waters of San Diego Bay in
support of the San Diego POPS
Fireworks. This safety zone is necessary
to provide for the safety of the
participants, crew, spectators,
participating vessels, and other vessels
and users of the waterway. Persons and
vessels will be prohibited from entering
into, transiting through, or anchoring
within this safety zone unless
authorized by the Captain of the Port or
his designated representative.

DATES: Effective Date: This rule is
effective in the CFR on July 2, 2010
through 10 p.m. on September 5, 2010.
This rule is effective with actual notice
for purposes of enforcement at 8:30 p.m.
on July 2, 2010. This rule will remain
in effect until 10 p.m. on September 5,
2010.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2010-
0523 and are available online by going
to http://www.regulations.gov, inserting
USCG-2010-0523 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail Petty Officer Shane
Jackson, Waterways Management, U.S.
Coast Guard Sector San Diego, CA;
telephone 619-278-7262, e-mail
Shane.E.Jackson@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM).
It would be impracticable to publish an
NPRM with respect to this rule because
immediate action is necessary to ensure
the safety of vessels, spectators,

participants, and others in the vicinity
of the marine event on the dates and
times this rule will be in effect.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register because delaying the effective
date would be impracticable, since
immediate action is needed to ensure
the public’s safety.

Basis and Purpose

The San Diego Symphony Orchestra
and Copley Symphony Hall are
sponsoring the San Diego POPS
Fireworks, which will include fireworks
presentations conducted from a barge in
San Diego Bay. The barge will be
located near the navigational channel in
the vicinity of North Embarcadero.

This safety zone is necessary to
provide for the safety of the crew,
spectators, and other vessels and users
of the waterway.

Discussion of Rule

The Coast Guard is establishing a
safety zone to protect vessels and
persons during the fireworks
presentations. The safety zone will be
enforced from 8:30 p.m. to 10 p.m. on
the following days: July 2-3, July 9-11,
July 16-17, July 23-24, July 30-31,
August 6-7, August 13—14, August 20—
21, August 27-28, and September 3-5,
2010. The limits of the safety zone will
be a 400 foot radius around the
anchored firing barge in approximate
position 32°42’12” N, 117°10°01” W.

The safety zone is necessary to
provide for the safety of the crews,
spectators, and other vessels and users
of the waterway. Persons and vessels
will be prohibited from entering into,
transiting through, or anchoring within
the safety zone unless authorized by the
Captain of the Port, or his designated
representative. Additionally, the
sponsor will provide a chase boat to
patrol the safety zone and inform
vessels of the safety zone.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes and
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and

Budget has not reviewed it under that
Order.

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation is
unnecessary.

This determination is based on the
size, location, and duration of the safety
zone. Vessel traffic will be able to pass
safely around the safety zone.
Furthermore, the zone will be enforced
only during certain periods of the
effective period. Before the periods of
enforcement, the Coast Guard will
publish a local notice to mariners (LNM)
and will issue broadcast notice to
mariners (BNM) alerts via marine
channel 16 VHF.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will not have a significant
economic impact on a substantial
number of small entities for the
following reasons. Vessel traffic can
pass safely around the safety zone. The
Coast Guard will publish a local notice
to mariners (LNM) and will issue
broadcast notice to mariners (BNM)
alerts via marine channel 16 VHF before
the safety zone is enforced.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
partici})ate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888—734-3247). The
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Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial

direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves the establishment of a safety
zone. An environmental analysis
checklist and a categorical exclusion

determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security Measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—-1, 6.04—6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T11-338 to read as
follows:

§165.T11-338 Safety Zone; San Diego
POPS Fireworks, San Diego, CA

(a) Location. The limits of the safety
zone will be a 400 foot radius around
the anchored firing barge in
approximate position 32°42"13” N.,
117°10°01” W.

(b) Enforcement Period. This section
will be enforced from 8:30 p.m. to 10
p-m. on July 2-3, July 9-11, July 16-17,
July 23-24, July 30-31, August 6-7,
August 13—14, August 20-21, August
27-28, and September 3-5, 2010.

(c) Definitions. The following
definition applies to this section:
designated representative means any
commissioned, warrant, or petty officer
of the Coast Guard on board a Coast
Guard, Coast Guard Auxiliary, or local,
state, or federal law enforcement vessel
who has been authorized to act on the
behalf of the Captain of the Port.

(d) Regulations. (1) Entry into, transit
through or anchoring within this safety
zone is prohibited unless authorized by
the Captain of the Port of San Diego or
his designated representative on scene.

(2) Mariners requesting permission to
transit through the safety zone may
request authorization to do so from the
Sector San Diego Command Center. The
Command Center may be contacted on
VHF-FM Channel 16.

(3) All persons and vessels shall
comply with the instructions of the
Coast Guard Captain of the Port or his
designated representative.

Upon being hailed by U.S. Coast
Guard patrol personnel by siren, radio,
flashing light, or other means, the
operator of a vessel shall proceed as
directed.

(4) The Coast Guard may be assisted
by other federal, state, or local agencies.
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Dated: June 22, 2010.
T.H. Farris,

Captain, U.S. Coast Guard, Captain of the
Port San Diego.

[FR Doc. 2010-16116 Filed 7-1-10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2010-0591]

RIN 1625-AA00

Safety Zones; Multiple Firework

Displays in Captain of the Port, Puget
Sound Area of Responsibility, WA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing multiple temporary safety
zones restricting vessel movement in the
proximity of firework discharge sites
being held in the Captain of the Port,
Puget Sound area of responsibility
(AOR). This action is necessary to help
protect the maritime public from the
inherent dangers associated with
fireworks displays and will do so by
prohibiting entry into, transit through,
or mooring within the safety zones
unless authorized by the Captain of the
Port or Designated Representative.
DATES: This rule is effective from 5 p.m.
on July 3, 2010 until 1 a.m. on August
7, 2010.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2010-
0591 and are available online by going
to http://www.regulations.gov, inserting
USCG-2010-0591 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail LTJG Wanzer, Coast
Guard Sector Seattle, Waterways
Management Division; telephone 206—
217-6175, e-mail
SectorSeattleWWM®@uscg.mil. If you
have questions on viewing the docket,
call Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because it is
contrary to the public interest to delay
the effective date of this rule. Delaying
the effective date by first publishing an
NPRM would be contrary to the safety
zone’s intended objective since
immediate action is needed to protect
persons and vessels against the hazards
associated with fireworks displays on
navigable waters. Such hazards include
premature detonations, dangerous
detonations, dangerous projectiles and
falling or burning debris. Additionally,
the zone should have negligible impact
on vessel transits due to the fact that
vessels will be limited from the area for
a short time and vessels can still transit
in the majority of Puget Sound during
the event. Accordingly, under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing an
NPRM.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Due to the need for immediate
action, the restriction of vessel traffic is
necessary to protect life, property and
the environment; therefore, a 30-day
notice is impracticable. Delaying the
effective date would be contrary to the
safety zone’s intended objectives of
protecting persons and vessels involved
in the event, and enhancing public and
maritime safety.

Basis and Purpose

The U.S. Coast Guard is proposing to
establish three temporary safety zones to
ensure public safety during firework
shows occurring within the Captain of
the Port, Puget Sound AOR. These
events may result in a number of vessels
congregating near fireworks launching
barges and sites. These safety zones are
necessary to protect watercraft and their
occupants from the hazards associated
with fireworks displays. The Captain of
the Port, Puget Sound may be assisted
by other Federal, State and local

agencies in the enforcement of this
safety zone.

Due to the inherent dangers
associated with such displays, the Coast
Guard is taking this action to help
protect the maritime public by
prohibiting entry into, transit through,
or mooring within the safety zones
unless authorized by the Captain of the
Port or his Designated Representative.
This temporary final rule is necessary to
protect the safety of life and property on
navigable waters during these firework
events and provide the marine
community information on safety zone
locations, size and length of time the
zones will be active.

Discussion of Rule

This rule establishes three safety
zones for the following firework
displays: The first will encompass
waters of Boston Harbor within a 200
yard radius around position 47°08.5" N,
122°54.2" W and will be enforced from
5 p.m. on July 3, 2010 until 1 a.m. on
July 4, 2010; the second will encompass
waters of Boston Harbor within a 200
yard radius around position 47°08.5" N,
122°54.2" W and will be enforced from
5 p.m. on July 24, 2010 until 1 a.m. on
July 25, 2010; and the third will
encompass waters near Stuart Island
within a 700 yard radius around
position 48°37.5" N, 121°12.0" W and
will be enforced from 5 p.m. on August
6, 2010 until 1 a.m. on August 7, 2010.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. Although this rule will restrict
access to the area, the effect of the rule
will not be significant because it creates
safety zones that are minimal in size
and short in duration.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
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organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit through the
affected waterways during the times of
enforcement. This rule will not have a
significant economic impact on a
substantial number of small entities
because it creates safety zones that are
minimal in size and short in duration.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of

their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves the establishment of temporary
safety zones. An environmental analysis
checklist and a categorical exclusion
determination will be available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapters 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1

m 2. Add § 165.T13—-148 to read as
follows:



Federal Register/Vol. 75, No. 127/Friday, July 2, 2010/Rules and Regulations

38417

§165.T13-148 Safety Zones; Multiple
Firework Displays in Captain of the Port,
Puget Sound Area of Responsibility, WA

(a) Safety Zones. The following areas
are designated as safety zones:

(1) All waters of Boston Harbor
encompassed within a 200 yard radius
around position 47° 08.5'N, 122° 54.2’
W from 5 p.m. on July 3, 2010 until 1
a.m. on July 4, 2010.

(2) All waters of Boston Harbor
encompassed within a 200 yard radius
around position 47° 08.5" N, 122° 54.2’
W from 5 p.m. on July 24, 2010 until 1
a.m. on July 25, 2010.

(3) All waters near Stuart Island
encompassed within a 700 yard radius
around position 48° 37.5" N, 121° 12.0
W from 5 p.m. on August 6, 2010 until
1 a.m. on August 7, 2010.

(b) Regulations. In accordance with
the general regulations in § 165.23 of
this Part, no person or vessel may enter,
transit, moor, or anchor within the
safety zones created in this section
unless authorized by the Captain of the
Port or his Designated Representative.

(c) Authorization. All persons or
vessels who desire to enter the safety
zones created in this section must
obtain permission from the Captain of
the Port or his Designated
Representative by contacting either the
on-scene patrol craft on VHF Ch 13 or
Ch 16 or the Coast Guard Sector Seattle
Joint Harbor Operations Center (JHOC)
via telephone at 206—217-6002.

(d) Effective Period. The safety zones
created in this section are effective on
the dates and times noted in paragraph
(a) unless canceled sooner by the
Captain of the Port.

Dated: June 22, 2010.
S. W. Bornemann,

Captain, U. S. Coast Guard, Captain of the
Port, Puget Sound.

[FR Doc. 2010-16118 Filed 7-1-10; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2006-0801; FRL-8832-5]

Carbaryl; Order Denying Washington
Toxics Coalition Petition to Revoke
Tolerances and Notice of Availability of
Denial of Request to Cancel Uses

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Order and Notice of
Availability.

SUMMARY: This order denies a petition
requesting that EPA revoke all pesticide

tolerances for carbaryl under section
408(d) of the Federal Food, Drug, and
Cosmetic Act (FFDCA). The petition
was filed on January 10, 2005 by the
Washington Toxics Coalition (WTC).
This order also informs the public of the
availability of a response to WTC'’s
petition to cancel all uses of carbaryl.
DATES: This Order is effective July 2,
2010. Objections and requests for
hearings must be received on or before
August 31, 2010, and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2006-0801. To access the
electronic docket, go to http://
www.regulations.gov, select “Advanced
Search,” then “Docket Search.” Insert the
docket ID number where indicated and
select the “Submit” button. Follow the
instructions on the regulations.gov
website to view the docket index or
access available documents. All
documents in the docket are listed in
the docket index available in
regulations.gov. Although listed in the
index, some information is not publicly
available, e.g., Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT:
Jacqueline Guerry, Pesticide Re-
evaluation Division (7508P), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001; telephone number: (215) 814—
2184; e-mail address:
guerry.jacqueline@epa.gov.
SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this Action Apply to Me?

This action is directed to the public
in general, and may be of interest to a
wide range of stakeholders including

environmental, human health, and
agricultural advocates; the chemical
industry; pesticide users; and members
of the public interested in the sale,
distribution, or use of pesticides. Since
others also may be interested, the
Agency has not attempted to describe all
the specific entities that may be affected
by this action. If you have any questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Access Electronic Copies
of this Document?

In addition to accessing an electronic
copy of this Federal Register document
through the electronic docket at http://
www.regulations.gov, you may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr. You may
also access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s pilot
e-CFR site at http://www.gpoaccess.gov/
ecfr.

C. Can I File an Objection or Hearing
Request?

Under section 408(g) of FFDCA, any
person may file an objection to any
aspect of this order and may also
request a hearing on those objections.
You must file your objection or request
a hearing on this order in accordance
with the instructions provided in 40
CFR part 178. To ensure proper receipt
by EPA, you must identify docket ID
number EPA-HQ-OPP-2006—0801 in
the subject line on the first page of your
submission. All requests must be in
writing, and must be mailed or
delivered to the Hearing Clerk as
required by 40 CFR part 178 on or
before August 31, 2010.

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket that is described in
ADDRESSES. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit this copy,
identified by docket ID number EPA—
HQ-OPP-2006—-0801, by one of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
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Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket’s
normal hours of operation (8:30 a.m. to
4 p.m., Monday through Friday,
excluding legal holidays). Special
arrangements should be made for
deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Introduction
A. What Action Is the Agency Taking?

The WTC filed a petition dated
January 10, 2005 (WTC Petition) with
EPA which, among other things,
requested that EPA cancel all
registrations for the pesticide carbaryl
and revoke all carbaryl tolerances
established under section 408 of the
FFDCA, 21 U.S.C. 346a (Ref. 1). It
should be noted that the WTC Petition
generally raises a subset of identical
issues raised by a petition submitted by
the Natural Resources Defense Council
(NRDC), which is also dated January 10,
2005 (Ref. 2). Indeed, most of the WTC
Petition is virtually a verbatim recitation
of the NRDC petition. The primary
difference is that the WTC Petition does
not address any of the tolerance-related
issues raised in the NRDC petition; there
is nothing in the WTC Petition which
supports the request to revoke
tolerances. Nonetheless, to the extent
that the WTC Petition can be construed
to raise tolerance-related issues, this
Order relies on EPA’s response to the
NRDC petition and denies that portion
of the WTC Petition that seeks the
revocation of the carbaryl tolerances.
This document also announces a notice
of availability for EPA’s response to
WTC’s Petition to cancel all uses of
carbaryl, which may be found in docket
number EPA-HQ-OPP-2006-0801.

B. What Is the Agency’s Authority for
Taking This Action?

Under section 408(d)(4) of the
FFDCA, EPA is authorized to respond to
a section 408(d) petition to revoke
tolerances either by issuing a final rule
revoking the tolerances, issuing a
proposed rule, or issuing an order
denying the petition. (21 U.S.C.
346a(d)(4)).

III. Statutory and Regulatory
Background

A. FFDCA/FIFRA and Applicable
Regulations

1. In general. EPA establishes
maximum residue limits, or
“tolerances,” for pesticide residues in
food and feed commodities under
section 408 of the FFDCA. (21 U.S.C.
346a). Without such a tolerance or an
exemption from the requirement of a
tolerance, a food containing a pesticide
residue is “adulterated” under section
402 of the FFDCA and may not be
legally moved in interstate commerce.
(21 U.S.C. 331, 342). Monitoring and
enforcement of pesticide tolerances are
carried out by the U.S. Food and Drug
Administration (FDA) and the U.S.
Department of Agriculture (USDA).
Section 408 was substantially rewritten
by the Food Quality Protection Act of
1996 (FQPA), which added the
provisions discussed below establishing
a detailed safety standard for pesticides,
additional protections for infants and
children, and the estrogenic substances
screening program. (Public Law 104-
170, 110 Stat. 1489 (1996)).

EPA also regulates pesticides under
the Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA), (7 U.S.C. 136
et seq). While the FFDCA authorizes the
establishment of legal limits for
pesticide residues in food, FIFRA
requires the approval of pesticides prior
to their sale and distribution, (7 U.S.C.
136a(a)), and establishes a registration
regime for regulating the use of
pesticides. FIFRA regulates pesticide
use in conjunction with its registration
scheme by requiring EPA review and
approval of pesticide labels and
specifying that use of a pesticide
inconsistent with its label is a violation
of Federal law. (7 U.S.C. 136j(a)(2)(G)).
In the FQPA, Congress integrated action
under the two statutes by requiring that
the safety standard under the FFDCA be
used as a criterion in FIFRA registration
actions as to pesticide uses which result
in dietary risk from residues in or on
food, (7 U.S.C. 136(bb)), and directing
that EPA coordinate, to the extent
practicable, revocations of tolerances
with pesticide cancellations under
FIFRA. (21 U.S.C. 346a(1)(1)).

2. Safety standard for pesticide
tolerances. A pesticide tolerance may
only be promulgated or left in effect by
EPA if the tolerance is “safe.” (21 U.S.C.
346a(b)(2)(A)(i)). This standard applies
both to petitions to establish and
petitions to revoke tolerances. “Safe” is
defined by the statute to mean that
“there is a reasonable certainty that no
harm will result from aggregate
exposure to the pesticide chemical

residue, including all anticipated
dietary exposures and all other
exposures for which there is reliable
information.” (21 U.S.C.
346a(b)(2)(A)(ii)). Section 408(b)(2)(D)
directs EPA, in making a safety
determination, to:

consider, among other relevant factors— ...

(v) available information concerning the
cumulative effects of such residues and other
substances that have a common mechanism
of toxicity; and

(vi) available information concerning the
aggregate exposure levels of consumers (and
major identifiable subgroups of consumers)
to the pesticide chemical residue and to other
related substances, including dietary
exposure under the tolerance and all other
tolerances in effect for the pesticide chemical
residue, and exposure from other non-
occupational sources;

(21 U.S.C. 346a(b)(2)(D)(v), (vi) and
(viii)).

EPA must also consider, in evaluating
the safety of tolerances, “safety factors
which . . . are generally recognized as
appropriate for the use of animal
experimentation data.” (21 U.S.C.
346a(b)(2)(D)(ix).

Risks to infants and children are given
special consideration. Specifically,
section 408(b)(2)(C) states that EPA:

shall assess the risk of the pesticide
chemical based on—

(I1) available information concerning the
special susceptibility of infants and children
to the pesticide chemical residues, including
neurological differences between infants and
children and adults, and effects of in utero
exposure to pesticide chemicals; and

(I1) available information concerning the
cumulative effects on infants and children of
such residues and other substances that have
a common mechanism of toxicity....

(21 U.S.C. 346a(b)(2)(C)({)(II) and (III)).
This provision also creates a
presumptive additional safety factor for
the protection of infants and children.
Specifically, it directs that “in the case
of threshold effects, ... an additional
tenfold margin of safety for the pesticide
chemical residue and other sources of
exposure shall be applied for infants
and children to take into account
potential pre- and post-natal toxicity
and completeness of the data with
respect to exposure and toxicity to
infants and children.” (21 U.S.C.
346a(b)(2)(C)). EPA is permitted to “use
a different margin of safety for the
pesticide chemical residue only if, on
the basis of reliable data, such margin
will be safe for infants and children.”
(Id.). The additional safety margin for
infants and children is referred to
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throughout this Order as the “FQPA
Safety Factor.”

3. Procedures for establishing,
amending, or revoking tolerances.
Tolerances are established, amended, or
revoked by rulemaking under the
unique procedural framework set forth
in the FFDCA. Generally, a tolerance
rulemaking is initiated by the party
seeking to establish, amend, or revoke a
tolerance by means of filing a petition
with EPA. (See 21 U.S.C. 346a(d)(1)).
EPA publishes in the Federal Register a
notice of the petition filing and requests
public comment. (21 U.S.C. 346a(d)(3)).
After reviewing the petition, and any
comments received on it, EPA may issue
a final rule establishing, amending, or
revoking the tolerance, issue a proposed
rule to do the same, or deny the
petition. (21 U.S.C. 346a(d)(4)).

Once EPA takes final action on the
petition by establishing, amending, or
revoking the tolerance or denying the
petition, any party may file objections
with EPA and seek an evidentiary
hearing on those objections. (21 U.S.C.
346a(g)(2)). Objections and hearing
requests must be filed within 60 days.
(Id.). The statute provides that EPA shall
“hold a public evidentiary hearing if and
to the extent the Administrator
determines that such a public hearing is
necessary to receive factual evidence
relevant to material issues of fact raised
by the objections.” (21 U.S.C.
346a(g)(2)(B)). EPA regulations make
clear that hearings will only be granted
where it is shown that there is “a
genuine and substantial issue of fact,”
the requestor has identified evidence
“which, if established, resolve one or
more of such issues in favor of the
requestor,” and the issue is
“determinative” with regard to the relief
requested. (40 CFR 178.32(b)). EPA’s
final order on the objections is subject
to judicial review. (21 U.S.C.
346a(h)(1)).

4. Tolerance reassessment and FIFRA
reregistration. The FQPA required that
EPA reassess the safety of all pesticide
tolerances existing at the time of its
enactment. (21 U.S.C. 346a(q)). EPA was
given 10 years to reassess the
approximately 10,000 tolerances in
existence in 1996. In this reassessment,
EPA was required to review existing
pesticide tolerances under the new
“reasonable certainty that no harm will
result” standard set forth in section
408(b)(2)(A)({). (21 U.S.C.
346a(b)(2)(A)(i)). This reassessment was
substantially completed by the August
3, 2006 deadline. Tolerance
reassessment was generally handled in
conjunction with a similar program
involving reregistration of pesticides
under FIFRA. (7 U.S.C. 136a-1).

Tolerance reassessment and
reregistration decisions were generally
combined in a Reregistration Eligibility
Decision (“RED”) document.

B. EPA’s Approach to Dietary Risk
Assessment and Science Policy
Considerations

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. In
addition, EPA applies a number of
policy considerations with respect to
determining the appropriate children’s
safety factor, cholinesterase inhibition
as a regulatory endpoint, and the use of
a bench mark dose approach. EPA has
discussed these in great detail in its
response to an earlier and virtually
identical petition file by NRDC. EPA
hereby incorporates and relies upon that
discussion. See Carbaryl: Order Denying
NRDC’s Petition to Revoke Tolerances,
dated September 30, 2008 (October 29,
2008, 73 FR 64229).

IV. Carbaryl Tolerances
A. Regulatory Background

Carbaryl is a carbamate insecticide
and molluscide that was first registered
in 1959 for use on cotton. Carbaryl has
many trade names, but is most
commonly known as Sevin®. In 1980,
the Agency published a position
document summarizing its conclusions
from a Special Review of carbaryl, and
concluded that risk concerns,
particularly those related to
teratogenicity, did not warrant
cancellation of the registration for
carbaryl. A Registration Standard,
issued for carbaryl in 1984 and revised
in 1988, described the terms and
conditions for continued registration of
carbaryl. At the time carbaryl was
assessed for purposes of reregistration,
carbaryl was registered for use on over
400 agricultural and non-agricultural
use sites, and there were more than 140
tolerances for carbaryl in the Code of
Federal Regulations (40 CFR 180.169).
For example, carbaryl was registered for
domestic outdoor uses on lawns and
gardens, and indoors in kennels and on
pet sleeping quarters. It was also
registered for direct application to cats
and dogs (collar, powder, and dip) to
control fleas and ticks.

EPA completed an Interim
Reregistration Eligibility Decision
(IRED) for carbaryl on June 30, 2003
(2003 IRED, Ref. 3). The Agency
amended the IRED on October 22, 2004
(2004 Amended IRED. Ref. 4), and
published a formal Notice of
Availability for the document which
provided for a 60—day public comment
period (69 FR 62663; docket EPA-HQ-

OPP-2003-0376). EPA received
numerous comments on the carbaryl
IRED, including two nearly identical
petitions from the WTC and the NRDC
requesting that EPA cancel all carbaryl
registrations and revoke all tolerances
(Refs. 1 and 2). The Agency published
a Notice of Availability for the WTC
Petition in the Federal Register, which
provided a public comment period. See
“Petition to Revoke or Modify
Tolerances Established for Carbaryl;
Notice of Availability,” October 13, 2006
(71 FR 60511).

The 2004 Amended IRED for carbaryl
specified mitigation of risks from
residential uses including the following:
Canceling liquid broadcast applications
to home lawns pending EPA review of
pharmacokinetic data to refine post—
application risk estimates; home garden/
ornamental dust products must be
packaged in ready-to-use shaker can
containers, with no more than 0.05 1bs.
active ingredient per container;
cancellation of the following uses and
application methods: all pet uses (dusts
and liquids) except collars, aerosol
products for various uses, belly grinder
applications of granular and bait
products for lawns, hand applications of
granular and bait products for
ornamentals and gardens.

On March 9, 2005, EPA issued a
cancellation order for the liquid
broadcast use of carbaryl on residential
turf to address post-application risk to
toddlers (Ref. 5). In March 2005, EPA
also issued generic and product-specific
data call-ins (DCIs) for carbaryl. The
carbaryl generic DCI required several
confirmatory studies of the active
ingredient carbaryl, including
additional toxicology, worker exposure
monitoring, data to support the use of
carbaryl in pet collars, and
environmental fate data. The product-
specific DCI required acute toxicity and
product chemistry data for all pesticide
products containing carbaryl; these data
are being used for product labeling. EPA
has received numerous studies in
response to these DCIs, and, where
appropriate, these studies were
considered in the tolerance
reassessment.

In response to the DCIs, many
carbaryl registrants chose to voluntarily
cancel their carbaryl products, rather
than revise their labels or conduct
studies to support these products. EPA
published a notice of receipt of these
requests in the Federal Register on
October 28, 2005 (70 FR 62112),
followed by a cancellation order issued
on July 3, 2006. One technical
registrant, Burlington Scientific, chose
to cancel its technical product, leaving
Bayer CropScience (Bayer) as the sole



38420

Federal Register/Vol. 75, No. 127/Friday, July 2, 2010/Rules and Regulations

technical registrant for carbaryl.
Approximately two-thirds of all of the
carbaryl products registered at the time
of the 2003 IRED were canceled through
this process.

In addition, Bayer, the sole remaining
technical registrant responsible for
developing data, requested waivers of
required exposure monitoring or residue
studies because the following use
scenarios were not on any Bayer
technical or product labels or were to be
deleted from Bayer labels: Carbaryl use
in or on pea and bean, succulent shelled
(subgroup 6B); millet; wheat; pre-plant
root dip for sweet potato; pre-plant root
dip/drench for nursery stocks, vegetable
transplants, bedding plants, and foliage
plants; use of granular formulations on
leafy vegetables (except Brassica); ultra
low volume (ULV) application for adult
mosquito control; and dust applications
in agriculture.

Bayer subsequently requested that all
of its carbaryl registrations bearing any
of the uses just mentioned be amended
to delete these uses. EPA notified all
affected registrants that these uses and
application methods must be deleted
from their carbaryl product labels. EPA
identified 34 product labels from 14
registrants (other than Bayer) bearing
these end uses. All of these registrants
requested that their affected carbaryl
product registrations be amended to
delete these uses. EPA published
Notices of receipt of these requests from
Bayer and the other 14 registrants in the
Federal Register on August 20, 2008
and October 15, 2008. On March 18,
2009, the Agency published an order
granting the requests to delete uses (74
FR 11553).

Further, in November 2009, Bayer
submitted a waiver request for the
dermal and inhalation exposure studies
required for aerial application of
carbaryl bait used in the USDA
Rangeland Grasshopper and Mormon
Cricket Suppression Program due to a
recent reduction in the maximum
application rate, which eliminated
remaining uncertainties associated with
this use scenario. The Agency accepted
the waiver request in January 2010.

Carbaryl is a member of the N-methyl
carbamate (NMC) class of pesticides,
which share a common mechanism of
toxicity by affecting the nervous system
via cholinesterase inhibition.
Specifically, carbaryl is a reversible
inhibitor of Acetylcholinesterase
(AChE). A cumulative risk assessment,
which evaluates exposures based on a
common mechanism of toxicity, was
conducted to evaluate risk from food,
drinking water, residential use, and
other non-occupational exposures

resulting from registered uses of NMC
pesticides, including carbaryl.

In June 2006, EPA determined that the
uses associated with 120 of the existing
carbaryl tolerances were not significant
contributors to the overall NMC
cumulative risk and, as a result, these
tolerances would have no effect on the
retention or revocation of other NMC
tolerances. Therefore, EPA considered
these 120 tolerances for carbaryl as
reassessed on June 29, 2006, and posted
this decision on the Agency’s internet
site. (See http://www.epa.gov/
pesticides/cumulative/
carbamates_commodity.pdf).

In late November 2006, EPA received
data from a carbaryl comparative
cholinesterase study conducted to
determine the comparative sensitivity of
adults and offspring to cholinesterase
inhibition by carbaryl. These data were
used to revise the FQPA Safety Factor
for carbaryl for the NMC cumulative risk
assessment and to select new toxicology
endpoints or points of departure (PODs)
for the risk assessment. The Agency
determined that it was appropriate to
use the new FQPA Safety Factor and
revised PODs in both the NMC
cumulative risk assessment and the
carbaryl-specific human health risk
assessment. Because this necessitated a
revision of the carbaryl human health
aggregate risk assessment, EPA also
considered additional new data
generated in response to the DCI, new
methodologies, and other new
information in performing its most
recent assessment of carbaryl and in
responding to this Petition. EPA has
thus, in effect, revised the carbaryl
single chemical assessment in response
to the issues raised during the public
comment process as well as based upon
more recent data and analytical
methods.

On September 26, 2007, EPA issued
the NMC cumulative risk assessment
(Ref. 6). EPA concluded that the
cumulative risks associated with the
NMC pesticides meet the safety
standard set forth in section 408(b)(2) of
the FFDCA, provided that the mitigation
specified in the NMC cumulative risk
assessment is implemented. EPA has
therefore terminated the tolerance
reassessment process under 408(q) of
the FFDCA. (See 72 FR 54656). In
conjunction with the NMC cumulative
risk assessment, EPA completed a
Reregistration Eligibility Decision (RED)
for carbaryl on September 24, 2007 (Ref.
7) and issued this RED on October 17,
2007 with a formal Notice of
Availability in the Federal Register (72
FR 58844). In addition to relying on the
NMC cumulative risk assessment to
determine that the cumulative effects

from exposure to all NMC residues,
including carbaryl, was safe, the
carbaryl RED relied upon the revised
assessments and the mitigation that had
already been implemented (e.g.,
cancellation of pet uses except for
collars). In addition, the RED included
additional mitigation with respect to
granular turf products for residential
use; namely, that product labels direct
users to water the product immediately
after application. Subsequently, on
August 25, 2008, EPA completed an
addendum to the Carbaryl RED,
incorporating the results of a revised
occupational risk assessment and
modified mitigation measures for the
protection of workers (Ref. 8).

Subsequent to the completion of the
carbaryl RED addendum, EPA
completed a revised master label table
for carbaryl and a list of carbaryl uses
eligible for reregistration. These
materials, which summarized the
changes necessary to implement the
carbaryl RED and addendum, were sent
to all carbaryl end-use registrants on
March 25, 2009. (See docket entry:
EPA-HQ-OPP-2007—-0941-0088.) All
carbaryl end-use registrants were
required to submit revised labels to EPA
by April 30, 2009. EPA has completed
its review of these amended labels, and
all acceptable carbaryl products are now
reregistered. Once again, some
registrants chose to cancel their carbaryl
product registrations rather than submit
revised labels that incorporate the final
RED mitigation. EPA has received
voluntary cancellation requests for 19
additional carbaryl product
registrations, and 7 Special Local Need
registrations, from 8 registrants,
including the last remaining carbaryl
products registered for use on pets —
carbaryl-treated dog and cat collars. The
Agency has published Notice of Receipt
of Requests for Cancellation and/or
Cancellation Notice for all 26 carbaryl
product registrations as per sec. 6(f) of
FIFRA. The two carbaryl pet collar
product registrations, specifically, will
be canceled effective September 30,
2010, with a reduced existing stock
provision of 3 months (74 FR 66642).

Finally, EPA completed a response to
NRDC’s January 10, 2005 petition to
cancel all uses of carbaryl in a letter
dated September 30, 2008 (Ref. 9). The
Agency’s response to NRDC’s petition to
revoke carbaryl tolerances is in an Order
also dated September 30, 2008 (Ref. 10).
This Order Denying NRDC’s Petition to
Revoke Tolerances was published in the
Federal Register on October 29, 2008
(73 FR 64229).
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B. FFDCA Tolerance Reassessment and
FIFRA Pesticide Reregistration

As required by the Food Quality
Protection Act of 1996, EPA reassessed
the safety of the carbaryl tolerances
under the safety standard established in
the FQPA. In the September 2007 RED
for carbaryl, EPA evaluated the human
health risks associated with all currently
registered uses of carbaryl and
determined that there is a reasonable
certainty that no harm will result from
aggregate, non-occupational exposure to
the pesticide chemical residue. In
making this determination, EPA
considered dietary exposure from food
and drinking water and all other non-
occupational sources of pesticide
exposure for which there is reliable
information. (Ref. 7). The Agency has
concluded that with the adoption of the
risk mitigation measures identified in
the NMC cumulative risk assessment, all
of the tolerances for carbaryl meet the
safety standard as set forth in section
408(b)(2)(D) of the FFDCA. Therefore,
the tolerances established for residues of
carbaryl in or on raw agricultural
commodities were considered
reassessed as safe under section 408(q)
of FFDCA, as amended by FQPA, in
September 2007. These findings
satisfied EPA’s obligation to review the
carbaryl tolerances under the FQPA
safety standard.

To implement the carbaryl tolerance
reassessment, EPA commenced with
rulemaking in 2008. The Agency
published a Notice of proposed
tolerance actions in the May 21, 2008
Federal Register (73 FR 29456). This
proposed rule provided for a 60—day
public comment period. No comments
relevant to carbaryl tolerances were
received and EPA published a Notice of
final tolerance actions in the September
10, 2008 Federal Register (73 FR
52607). This carbaryl tolerance rule is
codified in 40 CFR 180.169.

V. The Petition to Revoke Tolerances

WTC filed a petition on January 10,
2005, requesting, among other things,
that EPA cancel all carbaryl registrations
and revoke all carbaryl tolerances. This
January 10, 2005 submission is in the
form of comments on and requests for
changes to the Carbaryl IRED published
in the Federal Register on October 27,
2004. (70 FR 62663) (Ref. 1).
Nevertheless, in the introduction to the
comments, WTC included a statement
that it is also petitioning the Agency to
revoke all carbaryl tolerances. It should
be noted that the WTC petition
primarily raises a subset of identical
issues raised by a petition submitted by
NRDG, which is also dated January 10,

2005. Indeed, to the extent they address
the same issues, most of the WTC’s
petition is virtually a word-for-word
copy of the NRDC petition. The primary
difference is that the WTC petition does
not address any of the tolerance-related
issues raised in the NRDC petition.
Nonetheless, to the extent that anything
in the WTC Petition could be construed
as raising a tolerance-related issue, EPA
is relying on its response to the NRDC
petition to revoke all carbaryl tolerances
in denying the WTC Petition to revoke
all carbaryl tolerances.

The issues raised by the WTC Petition
center around the ecological risk
assessment that supported the 2004
IRED decision. Again, most of these
issues are identical to those raised by
NRDC and have been addressed in a
response denying the NRDC petition to
cancel all carbaryl registrations, dated
September 30, 2008. The ecological risk
assessment issues that are unique to the
WTC Petition are addressed in a
separate response, dated June 18, 2010.
EPA hereby announces the availability
of this response in the public docket
EPA-HQ-OPP-2006—0801.

VI. Public Comment

In response to the statement that the
WTC Petition sought the revocation of
the carbaryl tolerances, EPA published
notice of the WTC Petition for comment
on October 13, 2006 (71 FR 60511). EPA
received 28 comments in response to
the notice of availability for the WTC
Petition. These comments may be found
in their entirety in docket EPA-HQ-
OPP-2006—0801. A number of
commenters from land grant universities
mentioned the importance of carbaryl in
agriculture, especially in the production
of grapes, small fruit, and pecans.
Several commenters from the U.S.
Forest Service and state departments of
forestry commented on the importance
of carbaryl in controlling bark beetle. In
addition, the carbaryl registrant, Bayer
CropScience, submitted comments
opposing the claim by the WTC that
carbaryl poses unreasonable risks to
non-—target organisms. In general, these
comments focus on the importance and
benefits of carbaryl, and are not specific
to carbaryl tolerances and, therefore, are
not relevant to the requested revocation
of pesticide tolerances. EPA is
responding to the WTC Petition insofar
as it seeks cancellation of all carbaryl
products separately, and, therefore,
these comments are not directly relevant
here.

In addition, one comment from a
private citizen supported WTC’s
petition, asserting that all carbaryl
tolerances should be revoked (but
without, however, providing sufficient

details to substantiate this position).
Another commenter, Northwest
Horticultural Council, submitted
comments stating that WTC’s claims are
often based on outdated information,
such as carbaryl residue levels on
apples and pears reported in a 1967
monograph of the Food and Agricultural
Organization (FAO) of the United
Nations World Health Organization. The
Northwest Horticultural Council states
that the FAO Monograph is superseded
by 2004 residue monitoring data from
USDA'’s Pesticide Data Program (PDP),
which shows less than 10% of samples
with detection, where carbaryl residues
ranged from 0.0005 to 0.49 ppm. In any
event, the comments as a whole
(including these particular comments)
did not add any new information
pertaining to whether the tolerances
were in compliance with the FFDCA.

VII. Ruling on Petition

This Order responds to the WTC
Petition to revoke carbaryl tolerances.
As noted above, this request was
included as part of WTC’s comments on
the carbaryl IRED. The WTC Petition
contains a number of comments that do
not provide a basis upon which to either
cancel all carbaryl registrations or
revoke all carbaryl tolerances. Moreover,
the WTC Petition focuses solely on
ecological issues. EPA is responding to
WTC’s comments regarding the
ecological assessment supporting the
carbaryl RED in a separate response,
which is available in docket EPA-HQ-
2006-0801. However, EPA has not
attempted to respond to every comment
or suggestion for improvement made in
the comments provided by the WTC.

EPA hereby denies the WTC Petition
to revoke all carbaryl tolerances. The
WTC Petition has not demonstrated that
carbaryl tolerances are unsafe. Again,
the WTC Petition primarily raises a
subset of identical issues that were
raised in the NRDC petition, and does
not provide any factual support for the
proposition that the carbaryl tolerances
do not meet the FFDCA safety standard.
To the extent that the WTC Petition can
be construed as raising any tolerance-
related issues, in denying the WTC
Petition, EPA is relying on and hereby
incorporates its response to the NRDC
petition. (See 73 FR 64229).

VIII Regulatory Assessment
Requirements

As indicated previously, this action
announces the Agency’s order denying
a petition filed, in part, under section
408(d) of FFDCA. As such, this action
is an adjudication and not a rule. The
regulatory assessment requirements



38422

Federal Register/Vol. 75, No. 127/Friday, July 2, 2010/Rules and Regulations

imposed on rulemaking do not,
therefore, apply to this action.

IX. Submission to Congress and the
Comptroller General

The Congressional Review Act, (5
U.S.C. 801 et seq.), as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, does not apply
because this action is not a rule for
purposes of 5 U.S.C. 804(3).

X. References

1. Washington Toxics Coalition
Comments to Carbaryl IRED and
petition to cancel registrations. January
10, 2005.

2. National Resources Defense
Council (NRDC) Comments to Carbaryl
IRED and petition to cancel
registrations. January 10, 2005.

3. U.S. EPA. Office of Pesticide
Programs. 2003. Interim Reregistration
Eligibility Decision for Carbaryl. June
30, 2003.

4. U.S. EPA. Office of Pesticide
Programs. 2004. Amended Interim
Reregistration Eligibility Decision for
Carbaryl. October 22, 2004.

5. U.S. EPA. Office of Pesticide
Programs. 2005. Letter to Peg Cherney,
Bayer CropScience, Final Cancellation
Order for Carbaryl Liquid Broadcast
Application to Lawns/Turf; EPA
Registration Numbers 264-324, 264—
325, and 264—328. March 9, 2005.

6. U.S. EPA Office of Pesticide
Programs. 2007. Revised N-methyl
Carbamate Cumulative Risk Assessment.
September 24, 2007. Docket EPA-HQ-
OPP-2007-0935-0003.

7. U.S. EPA. Office of Pesticide
Programs. Reregistration Eligibility
Decision (RED) for Carbaryl. September
24, 2007.

8. U.S. EPA. Office of Pesticide
Programs. 2008. Amended
Reregistration Eligibility Decision (RED)
for Carbaryl. Revised August 24, 2008.

9. U.S. EPA. Office of Pesticide
Programs. 2008. Letter to Jennifer Sass,
Natural Resources Defense Council, Re:
NRDC’s comments on the Carbaryl IRED
and petition to cancel registrations
dated January 10, 2005 as well as
petition to cancel carbaryl registrations
dated November 26, 2007 and submitted
as part of NRDC’s comments to N-
methyl carbamate cumulative.
September 30, 2008.

10. U.S. EPA. Office of Pesticide
Programs. Carbaryl: Order Denying
NRDC’s Petition to Revoke Tolerances.
September 20, 2008. Docket EPA-HQ-
OPP-2007-0941-0031.

List of Subjects in 40 CFR Part 180

Environmental protection, Carbaryl,
Pesticides and pests.

Dated: June 18, 2010.
Steven Bradbury,
Director, Office of Pesticide Programs.
[FR Doc. 2010-15751 Filed 7-1-2010; 8:45 am]
BILLING CODE 6560-50-S

DEPARTMENT OF TRANSPORTATION
Office of the Secretary

49 CFR Part 40

[Docket OST-2008-0088]

RIN OST 2105-AD84

Procedures for Transportation

Workplace Drug and Alcohol Testing
Programs

AGENCY: Office of the Secretary, DOT.
ACTION: Final rule.

SUMMARY: The Department of
Transportation published a final rule
authorizing the use of an updated
Alcohol Testing Form with a mandatory
start date of August 1, 2010. The
Department subsequently learned the
industry might not use all the forms by
that mandatory use date. To avoid
wasting the forms, the Department is
extending the mandatory use date to
January 1, 2011.

DATES: This rule is effective July 2,
2010.

FOR FURTHER INFORMATION CONTACT: For
program issues, Bohdan Baczara, Office
of Drug and Alcohol Policy and
Compliance, 1200 New Jersey Avenue,
SE., Washington, DC 20590; (202) 366—
3784 (voice), (202) 366—3897 (fax), or
bohdan.baczara@dot.gov (e-mail).

SUPPLEMENTARY INFORMATION:

Background and Purpose

On February 25, 2010, the Department
published a final rule [75 FR 8528]
updating the Alcohol Testing Form
(ATF). The Department anticipated that
employers and alcohol testing
technicians could have a supply of old
ATFs and, to avoid unnecessarily
wasting these forms, the Department
permitted the use of the old ATF until
August 1, 2010. Employers were
authorized to begin using the updated
ATF immediately.

Since the final rule was published,
the Department became aware that some
vendors of the ATF might not be able to
deplete their current supply of the ATFs
before the August 1, 2010
implementation date. In light of this
new information and to avoid wasting
already printed forms, on May 11, 2010,
the Department published a notice of
proposed rulemaking [75 FR 26183] to

propose to extend the implementation
date to January 1, 2011.

Discussion of Comments to the Docket

There were fifteen commenters,
including alcohol testing device
manufacturers and suppliers, third party
administrators, a medical facility,
individuals and a trade association. The
commenters unanimously agreed to
extend the mandatory use date to
January 1, 2011, citing that the extra
time to use the old form will enable
them to reduce their inventory of
alcohol testing forms and give them the
necessary time to design, print and
distribute the new form. The
commenters also appreciated the
Department’s sensitivity to minimizing
the unnecessary waste of paper and
expense that would have been caused
by throwing away forms that could no
longer be used. One commenter
suggested for the Department to permit
the use of the old ATF past the
proposed mandatory use date of January
1, 2011. Two commenters asked for
guidance on what would happen if an
old ATF was used past the January 1,
2011 mandatory use date.

The Department agrees with the
commenters that extending the
mandatory use date from August 1, 2010
to January 1, 2011 will enable regulated
employers and their service agents to
reduce their inventory of old alcohol
testing forms and give them sufficient
time to design, print, and distribute the
new ATF. As such, the final rule will
reflect this new date. Regarding the use
of the old ATF past the January 1, 2011
date, the Department expects that the
ten month transition period from using
the old ATF to the new ATF will be
sufficient time for employers and TPAs
to ensure the breath alcohol technicians
(BATS) that service them are aware of
the new form and have the new form for
use by the January 1, 2011 date. The
Department does not see the need to
make a provision for use of the old ATF
past the January 1, 2011.

Regulatory Analyses and Notices

The statutory authority for this
proposed rule derives from the Omnibus
Transportation Employee Testing Act of
1991 (49 U.S.C. 102, 301, 322, 5331,
20140, 31306, and 45101 et seq.) and the
Department of Transportation Act (49
U.S.C. 322).

This proposed rule is a non-
significant rule both for purposes of
Executive Order 12886 and the
Department of Transportation’s
Regulatory Policies and Procedures. The
Department certifies that it will not have
a significant economic effect on a
substantial number of small entities, for



Federal Register/Vol. 75, No. 127/Friday, July 2, 2010/Rules and Regulations

38423

purposes of the Regulatory Flexibility
Act. The Department makes these
statements on the basis that by
extending the implementation date of
the new form, this rule will not impose
any significant costs on anyone. The
costs of the underlying Part 40 final rule
were analyzed in connection with its
issuance in December 2000. Therefore,
it has not been necessary for the
Department to conduct a regulatory
evaluation or Regulatory Flexibility
Analysis for this proposed rule. The
alcohol testing form complies with the
Paperwork Reduction Act. It has no
Federalism impacts that would warrant
a Federalism assessment.

List of Subjects in 49 CFR Part 40

Administrative practice and
procedures, Alcohol abuse, Alcohol
testing, Drug abuse, Drug testing,
Laboratories, Reporting and
recordkeeping requirements, Safety,
Transportation.

Issued June 25, 2010, at Washington DC.
Jim L. Swart,
Director.

m For reasons discussed in the

preamble, the Department of
Transportation is amending 49 CFR part
40, Code of Federal Regulations, as
follows:

PART 40—PROCEDURES FOR
TRANSPORTATION WORKPLACE
DRUG AND ALCOHOL TESTING
PROGRAMS

m 1. The authority citation for 49 CFR
part 40 continues to read as follows:

Authority: 49 U.S.C. 102, 301, 322, 5331,
20140, 31306, and 45101 et seq.

m 2. In Appendix G to Part 40—Alcohol
Testing Form, the paragraph is amended
by removing the text “August 1, 2010”
and adding in its place “January 1,
2011.”

[FR Doc. 2010-16159 Filed 7-1-10; 8:45 am]
BILLING CODE 4910-9X—P

DEPARTMENT OF TRANSPORTATION

Federal Motor Carrier Safety
Administration

49 CFR Part 387

[Docket No. FMCSA-2006-26262]
RIN 2126—AB05

Minimum Levels of Financial
Responsibility for Motor Carriers

AGENCY: Federal Motor Carrier Safety
Administration (FMCSA), DOT.
ACTION: Final rule.

SUMMARY: The FMCSA amends its
regulations concerning minimum levels
of financial responsibility for motor
carriers to allow Canada-domiciled
motor carriers and freight forwarders to
maintain, as acceptable evidence of
financial responsibility, insurance
policies issued by Canadian insurance
companies legally authorized to issue
such policies in the Canadian Province
or Territory where the motor carrier or
freight forwarder has its principal place
of business. This final rule does not
change the required minimum levels of
financial liability coverage that all
motor carriers and freight forwarders
must maintain under the existing
regulations. This final rule responds to
a petition for rulemaking filed by the
Government of Canada.

DATES: Effective Date: The effective date
of the amendments made by this final
rule is August 2, 2010.

ADDRESSES: Internet users may
download and print this final rule from
today’s edition of the Federal Register’s
online system at: http://
www.gpoaccess.gov/fr/index.html. You
may access this final rule and all related
documents and material from the
Federal eRulemaking Portal through the
Federal Docket Management System
(FDMS) at http://www.regulations.gov,
by searching Docket ID number
FMCSA-2006-26262. The FDMS is
available 24 hours each day, 365 days
each year. For persons who do not have
access to the Internet, all documents in
the docket may be examined, and/or
copied for a fee, at the U.S. Department
of Transportation’s Dockets Room, 1200
New Jersey Avenue, SE., on the ground
floor in Room W12-140, Washington,
DG, between 9 a.m. and 5 p.m., e.t.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: Ms.
Dorothea Grymes, Commercial
Enforcement Division (MC-ECC),
Federal Motor Carrier Safety
Administration, 1200 New Jersey
Avenue, SE., Washington, DC 20590, or
telephone (202) 385-2400.
SUPPLEMENTARY INFORMATION:

Acronyms and Abbreviated References

ANPRM—Advance Notice of Proposed
Rulemaking

ATA—American Trucking Associations, Inc

AJIA—American Insurance Association

Canada—Government of Canada

CCIR—Canadian Council of Insurance
Regulators

CFR—Code of Federal Regulations

CMV—Commercial Motor Vehicle

FMCSA—Federal Motor Carrier Safety
Administration

FMCSRs—Federal Motor Carrier Safety
Regulations

IBC—Insurance Bureau of Canada

Leaders—President of the United States,
Prime Minister of Canada, and the
President of Mexico

L&I—Licensing and Insurance Database

MCMIS—Motor Carrier Management
Information System

NAFTA—North American Free Trade
Agreement

NAIC—National Association of Insurance
Commissioners

NIIC—National Interstate Insurance
Company

NPRM—Notice of Proposed Rulemaking

OSFI—Office of the Superintendent of
Financial Institutions

PAU—Power of Attorney and Undertaking

PACICC—Property and Casualty Insurance
Compensation Corporation

PCI—Property Casualty Insurers Association
of America

RIA—Regulatory Impact Analysis

SPP—The Security and Prosperity
Partnership of North America
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I. Background

Legal Basis for the Rulemaking

Section 30 of the Motor Carrier Act of
1980 (1980 Act) (Pub. L. 96—296, 94
Stat. 793, 820, July 1, 1980) authorized
the Secretary of Transportation
(Secretary) to prescribe regulations
establishing minimum levels of
financial responsibility covering public
liability, property damage, and
environmental restoration for the
transportation of property for
compensation by motor vehicles in
interstate or foreign commerce. Section
30(c) of the 1980 Act provided that
motor carrier financial responsibility
may be established by evidence of one
or a combination of the following if
acceptable to the Secretary: (1)
Insurance; (2) a guarantee; (3) a surety
bond issued by a bonding company
authorized to do business in the United
States; and (4) qualification as a self-
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insurer (49 U.S.C. 31139(f)(1)). Section
30(c) required the Secretary to establish,
by regulation, methods and procedures
to ensure compliance with these
requirements.

In June 1981, the Secretary issued
regulations implementing Section 30,
which are codified at 49 CFR part 387,
subpart A. The implementing
regulations provide that for-hire motor
carriers operating motor vehicles
transporting property in interstate or
foreign commerce or transporting
hazardous materials in intrastate,
interstate, or foreign commerce, must
obtain and have in effect minimum
levels of financial responsibility
through, as applicable here, an
insurance policy or a surety bond. The
regulations further provide the specific
forms for an endorsement to the
insurance policy and for the surety
bond. These forms, entitled Form MCS—
90 “Endorsement for Motor Carrier
Policies of Insurance for Public Liability
under Sections 29 and 30 of the Motor
Carrier Act of 1980,” and Form MCS-82,
“Motor Carrier Surety Bond for Public
Liability under Section 30 of the Motor
Carrier Act of 1980,” were required to be
maintained at the motor carrier’s
principal place of business as proof that
it satisfied the financial responsibility
requirement. (See 49 CFR 387.7 and
387.15.)

Section 18 of the Bus Regulatory
Reform Act of 1982 (Bus Act) (Pub. L.
97-261, 96 Stat. 1102, 1120, September
20, 1982), codified at 49 U.S.C. 31138,
directed the Secretary to prescribe
regulations establishing the minimum
levels of financial responsibility
covering public liability and property
damage for the transportation of
passengers for compensation by motor
vehicle in interstate or foreign
commerce. Section 18(d) of the Bus Act
provided that such motor carrier
financial responsibility may be
established by evidence of one or a
combination of the following if
acceptable to the Secretary: (1)
Insurance, including high self-retention;
(2) a guarantee; and (3) a surety bond
issued by a bonding company
authorized to do business in the United
States (49 U.S.C. 31138(c)(1)). Section
18(d) required the Secretary to establish,
by regulation, methods and procedures
to ensure compliance with these
requirements.

In November 1983, the Secretary
issued regulations implementing section
18 of the Bus Act. The regulations
implementing that law are found at 49
CFR part 387, subpart B, and contain the
same requirements found in Subpart A
for an insurance policy, as applicable
here, with Form MCS—90B endorsement

or a surety bond per MCS—82B. (See 49
CFR 387.39.)

This final rule is based on the
Secretary’s authority to establish
methods and procedures to ensure that
certain motor carriers of property and
passengers maintain the minimum
financial responsibility liability
coverage mandated by 49 U.S.C.
31138(c)(1) and 31139(f)(1). This
authority was delegated to FMCSA by
the Secretary pursuant to 49 CFR 1.73(f).

The Government of Canada (Canada)
Petition for Rulemaking

On September 29, 2005, Canada
submitted a petition for rulemaking to
amend 49 CFR part 387. Canada
specifically requested that FMCSA
amend § 387.11, which provides that a
policy of insurance or surety bond does
not satisfy FMCSA'’s financial
responsibility requirements unless the
insurer or surety furnishing the policy
or bond is—

(a) Legally authorized to issue such
policies or bonds in each State in which the
motor carrier operates; or

(b) Legally authorized to issue such
policies or bonds in the State in which the
motor carrier has its principal place of
business or domicile, and is willing to
designate a person upon whom process,
issued by or under the authority of any court
having jurisdiction of the subject matter, may
be served in any proceeding at law or equity
brought in any State in which the motor
carrier operates; or

(c) Legally authorized to issue such
policies or bonds in any State of the United
States and eligible as an excess or surplus
lines insurer in any State in which business
is written, and is willing to designate a
person upon whom process, issued by or
under the authority of any court having
jurisdiction of the subject matter, may be
served in any proceeding at law or equity
brought in any State in which the motor
carrier operates.

Canada asked FMCSA to consider
amending this provision to permit
insurance companies, licensed either
provincially or territorially in Canada,
to write motor vehicle liability
insurance policies for Canada-domiciled
motor carriers of property operating in
the United States and to issue the Form
MCS-90 endorsement for public
liability to meet FMCSA'’s financial
responsibility requirements. Form
MCS-90 is the endorsement for motor
carrier policies of insurance for public
liability, which for-hire motor carriers of
property must maintain at their
principal place of business. Under 49
CFR 387.7(f), motor carriers domiciled
in Canada and Mexico must also carry
a copy of the Form MCS—-90 on board
each vehicle operated in the United
States.

The combined effects of §§ 387.7 and
387.11 required Canada-domiciled
motor carriers operating in the United
States to either: (1) Obtain insurance
through a Canada-licensed insurer,
which enters into a “fronting agreement”
with a U.S.-licensed insurer, whereby
the U.S. insurer permits the Canadian
insurer to sign the Form MCS-90 as its
agent, and the entire risk is
contractually “reinsured” back to the
Canadian insurer by the U.S. insurer; or
(2) obtain two separate insurance
policies, one valid in Canada written by
a Canadian insurer and one valid in the
United States written by a U.S. insurer.
Canada indicated that the first option is
by far the most common. Canada
contended that the results of these
requirements posed an additional
administrative burden, inconvenience,
and cost not faced by U.S.-domiciled
motor carriers operating in Canada. As
Canada stated, U.S. motor carriers and
their insurers do not face these
additional costs in transporting goods
into Canada. FMCSA estimated that
there are approximately 9,000 Canada-
domiciled, for-hire motor carriers of
property and passengers, and freight
forwarders actively operating
commercial motor vehicles (CMVs) in
the United States that are subject to
FMCSA’s current Federal motor carrier
financial responsibility rules.

Canada requested that FMCSA amend
49 CFR part 387 so that an insurance
policy issued by a Canadian insurance
company satisfies the Agency’s financial
responsibility requirements. Canada
asserted that the insurance company
will be legally authorized to issue such
a policy in the Province or Territory of
Canada in which the Canadian motor
carrier has its principal place of
business or domicile. Furthermore, the
insurance company should also be
required to designate a person upon
whom process, issued by or under the
authority of any court having
jurisdiction over the subject matter, may
be served in any proceeding at law or
equity brought in any State in which the
motor carrier operates.

This change would eliminate the need
for Canadian insurance companies to
link with a U.S. insurance company to
legally insure Canada-domiciled motor
carriers operating in the United States.
It should be noted that although
Canada’s petition only requested to
amend 49 CFR 387.11, its proposal
would require changes in other sections
of part 387 for the sake of consistency.
Section 387.35 applies § 387.11
requirements to motor passenger
carriers, who must obtain a Form MCS—
90B endorsement. Furthermore,

§ 387.315 imposes the same
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requirements on motor carriers who
must file evidence of insurance with
FMCSA, and § 387.409 applies similar
financial responsibility requirements on
freight forwarders. Therefore, FMCSA
has amended those sections for
consistency as well.

Canada pointed out that, for many
years, it has recognized and accepted
non-commercial motor vehicle liability
policies issued in either country as
acceptable proof of financial
responsibility. Furthermore, all
jurisdictions in Canada accept the
signing and filing of a Power of Attorney
and Undertaking (PAU) by U.S.-licensed
insurers as valid proof of financial
responsibility for U.S.-domiciled motor
vehicles of all categories. The PAU
provides that the U.S. insurer will
comply with and meet the minimum
coverage and policy limits required in
any Canadian jurisdiction in which a
crash involving its insured occurs.
Canada stated that the PAU is similar to
the MCS-90 endorsement required
under part 387. Canada also noted that
the PAU is filed with the Canadian
Council of Insurance Regulators (CCIR),
which is the Canadian equivalent to the
U.S. National Association of Insurance
Commissioners (NAIC).

The Security and Prosperity Partnership
of North America

The Security and Prosperity
Partnership of North America (SPP) was
dedicated to increasing security and
enhancing prosperity among the United
States, Canada, and Mexico through
greater cooperation and information
sharing. The President of the United
States, the Prime Minister of Canada,
and the President of Mexico (the
Leaders) announced this initiative on
March 23, 2005. Among other things,
the initiative reflects the goal of
improving the availability and
affordability of insurance coverage for
motor carriers engaged in cross-border
commerce in North America.

On June 27, 2005, a Report to the
Leaders was signed on behalf of the
United States by the Secretaries of
Homeland Security, Commerce, and
State. (See http://www.spp.gov, and
click on link to “2005 Report to
Leaders.”) One of the Prosperity
Priorities of the SPP is to “[s]eek ways
to improve the availability and
affordability of insurance coverage for
carriers engaged in cross-border
commerce in North America.” At
http://www.spp.gov/report_to_leaders/
prosperity_annex.pdffdName=report_to
_leaders, the following key milestone is
stated for this initiative:

“U.S. and Canada to work towards possible
amendment of the U.S. Federal Motor Carrier

Safety Administration Regulation to allow
Canadian insurers to directly sign the MCS—
90 form concerning endorsement for motor
carrier policies of insurance for public
liability: by June 2006.”

Canada advocated a change to part
387 to assist in meeting the stated goals
of the SPP. Canada stated, “Achieving a
seamless motor vehicle liability
insurance policy between Canada and
the United States for motor carriers” will
contribute to enhancing the competitive
and efficient position of North
American businesses. FMCSA
recognized the importance of
considering these requests and granted
the petition by initiating a rulemaking
proceeding to solicit public comment on
Canada’s proposal.

Advance Notice of Proposed
Rulemaking (ANPRM)

On December 15, 2006, FMCSA
published an ANPRM (71 FR 75433) in
response to Canada’s petition for
rulemaking. The ANPRM also requested
public comment on a petition for
rulemaking from the Property Casualty
Insurers of America (PCI), which
requested that FMCSA make revisions
to the Forms MCS-90 and MCS-90B
endorsements to clarify that language in
the endorsements imposing liability for
negligence “on any route or in any
territory authorized to be served by the
insured or elsewhere” does not include
liability connected with transportation
within Mexico.

The PCI petition was the result of a
Federal District Court decision holding
that the Form MCS—-90B endorsement
applied to a crash that occurred in
Mexico. As a result, PCI requested that
the endorsement be amended by
inserting the phrase: “within the United
States of America, its territories,
possessions, Puerto Rico, and Canada”
following the words “or elsewhere.”

However, in September 2007, the U.S.
Court of Appeals for the Fifth Circuit
issued a decision, Lincoln General
Insurance Co. v. De La Luz Garcia, 501
F.3d 436 (5th Cir., 2007), effectively
overturning the District Court decision
that had prompted PCI to file its
petition. Because the Court of Appeals
decision provided PCI with the relief
requested in its petition and because the
issues raised in the PCI petition are
different from the issues raised in
Canada’s petition, FMCSA decided that
a regulatory change need not be
considered, and the issue would not be
addressed further in this rulemaking.

FMCSA received comments on the
ANPRM from six commenters. FMCSA
addressed the issues raised by the six
commenters in its June 10, 2009, notice
of proposed rulemaking (74 FR 27485).

Notice of Proposed Rulemaking (NPRM)

FMCSA published an NPRM on June
10, 2009, concerning Canada’s proposal
to amend 49 CFR 387.11 to allow
Canadian insurance companies,
licensed in the province or territory
where the motor carrier has its principal
place of business, to issue proof of
financial responsibility for Canada-
domiciled motor carriers by executing
the Forms MCS-90 and MCS-90B
directly rather than as the agent of a
U.S. insurer. FMCSA also proposed to
amend other sections of part 387
(§§387.35, 387.315, and 387.409) for
consistency.

II. Discussion of Comments Received on
NPRM

FMCSA provided a 60-day comment
period for the NPRM that ended on
August 10, 2009. In response, nine
organizations and one individual filed
comments as follows: the Insurance
Bureau of Canada (IBC); the Insurance
Corporation of British Columbia; the
Canadian Trucking Alliance; Canada;
NAIC; the American Insurance
Association(AIA); the American
Trucking Associations, Inc. (ATA); the
National Interstate Insurance Company
(NIIC); PCL and Mr. Michael Stanley.
Canada and the NAIC filed additional
comments in the docket on September
23, 2009, and on November 23, 2009,
respectively. The Agency reviewed and
considered all comments submitted to
this docket.

General Comments

Seven commenters supported the
NPRM; two commenters were also
supportive of the NPRM if certain
concerns were addressed.

Specific Comments From PCI and IBC

PCI and IBC stated that a “U.S.-only”
coverage territory definition should be
added to the MCS—90 and MCS-90B
forms.

FMCSA Response:

FMCSA disagrees with this comment.
As noted previously and described more
fully in the NPRM (74 FR 27487), the
September 2007 Fifth Circuit decision
addressed this issue and essentially
provided PCI with the legal resolution
requested in its petition for rulemaking.
Therefore, FMCSA concluded that it
was unnecessary to add the territorial
definition to the MCS-90 and MCS-90B
forms. As PCI and IBC did not provide
any new arguments to support adding
the territorial definition, FMCSA will
not address it further in this final rule.

Specific Comments From the ATA

ATA was generally supportive of the
NPRM but requested that the Agency
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respond to its concerns. ATA believed
that several issues still needed to be
resolved and addressed, as follows:

ATA Comment 1:

ATA argued that Canadian insurance
companies should be required to
comply with all FMCSA'’s requirements
for U.S.-based insurers (i.e., as required
by FMCSA under 49 CFR 387.11(b)).
ATA also contended that Canadian
insurance companies should comply
with any other applicable U.S.
insurance regulations on a State-by-
State basis. ATA suggested that this
could prove to be difficult for Canadian
insurers because they would need to
register in each State and be subject to
a variety of additional requirements in
each jurisdiction. ATA also suggested
that these aspects of the U.S. financial
responsibility requirements would tend
to discourage Canadian carriers and
insurance companies from participating
in the U.S. market.

FMCSA Response:

Under part 387 of the FMCSRs, the
Agency has authority to prescribe the
minimum levels of financial
responsibility required to be maintained
by motor carriers, freight forwarders and
property brokers. In terms of making
determinations about what laws and
regulations will apply to U.S.-based
insurers, that is a State process. FMCSA
does not intend to enter into that
process as part of this rule. However,
FMCSA indirectly imposes requirements
on U.S. insurers by not accepting the
Forms MCS-90 and MCS—90B unless
the insurer meets certain requirements.
The Agency could impose a requirement
for Canada-based insurance companies
as a condition of accepting their
policies. Such a requirement would be
contrary to the purpose of this
rulemaking, however, given that if the
companies were licensed by a State,
they would already satisfy the existing
rule. Furthermore, based on the
information reviewed by the Agency,
such a requirement is unnecessary,
considering that the Canada-based
insurers must be licensed in the
Canadian Province or Territory where
the motor carrier or freight forwarder
has its principle place of business.
Currently, the Agency has an internal
process to verify that U.S-based insurers
are solvent and duly licensed in the
State(s) where they write and issue
insurance policies for the motor carrier
entities that must comply with part 387.
FMCSA verifies the name of the
insurance company, its home office
address and telephone number, and its
solvency by checking the Best Insurance

Reports * or by going online to http://
www.ambest.com. FMCSA leaves it up
to the States to monitor U.S.-based
insurance companies and, if this rule is
implemented, would leave it up to the
Canadian government and its Provinces
and Territories to monitor Canada-based
insurance companies in the same
manner (see RIA, pages 14 and 15).2
Thus, the Agency disagrees with ATA
about the need for requiring licensing in
the U.S. FMCSA can readily verify if the
companies are solvent and duly
licensed in the jurisdictions where the
insurance is issued.

Likewise, FMCSA does not agree with
ATA that it is necessary to require,
indirectly, that Canada-based insurance
companies comply with U.S.-based
insurance regulations. As noted above,
the Canadian federal government and its
Provinces and Territories share
jurisdiction over the insurance
regulation of Canada-based motor
carriers. Indeed, FMCSA is engaged in
an on-going process with its Canadian
counterparts to identify opportunities
for establishing reciprocity
arrangements to achieve a seamless
motor vehicle liability insurance policy
for adequate protection of the public
between the two nations, but it does not
regulate the insurance industry in this
country or any other.

1For most insurance companies domiciled in the
U.S., the data in the Best Insurance Reports is based
on each insurance company’s sworn annual and
quarterly financial statement as prescribed by the
National Association of Insurance Commissioners
(NAIC) and as filed with the Insurance
Commissioners of the States in which the
companies are licensed to do business. This source
also provides data related to companies operating
outside of the U.S., but it is presented in accordance
with customs or regulatory requirements of the
country of domicile.

2The Canadian federal government and the
Provinces/Territories share jurisdiction over
insurance regulation in Canada. Property and
casualty (P&C) insurers can be incorporated under
either level of government. The Canadian federal
and provincial governments share jurisdiction over
insurance matters in Canada; therefore both levels
of government are involved in the regulation and
supervision of participants in Canada’s P&C
insurance industry. Canadian federal authorities
look after the solvency of companies incorporated
federally, as well as Canadian branch operations of
firms incorporated outside Canada. Provincial
authorities are responsible for the solvency of
provincially incorporated insurers, for reviewing
and interpreting insurance contracts and for
licensing and supervising agents and adjusters.

Approximately three-quarters of the P&C insurers
active in Canada are supervised by the federal
government through the Office of the
Superintendent of Financial Institutions (OSFI), as
they operate in more than one province or are
branches of foreign companies. These federally
regulated insurers make up more than 80 per cent
of the total business of the P&C insurance industry
in Canada. Federally regulated companies must,
however, also be licensed in each Province and
Territory in which they undertake insurance
activities.

This final rule amends §§387.11,
387.35, 387.315, and 387.409 to allow a
Canadian insurer to submit an insurance
policy on behalf of a Canada-based
motor carrier that will satisfy the
financial responsibility requirements if
the insurer is: legally authorized to issue
a policy of insurance in the Province or
Territory of Canada in which a motor
carrier has its principal place of
business or domicile; and is willing to
designate a person upon whom process,
issued by or under the authority of any
court having jurisdiction of the subject
matter, may be served in any proceeding
at law or equity in any State in which
the motor carrier operates. Thus, any
Canadian insurance policy submitted on
behalf of a Canada-based motor carrier
must designate an agent in each State
upon whom service of process may be
served as required by FMCSA
regulations under part 387.

ATA Comment 2:

ATA also argued that the oversight of
Canada-based insurance companies
must be at least as stringent as that over
U.S.-based companies.

FMCSA Response:

Prior to this rule, Canadian insurers
providing coverage to Canadian motor
carriers operating in the U.S. were
already responsible for the insurance
coverage limits in the U.S. when they
were arranging insurance through a
U.S.-based insurance company. The
Agency believes Canada has a very
strong, prudential Federal regulator of
its financial institutions, as evident from
the comments submitted by IBC and
NAIC. NAIC stated that the financial
responsibility levels required in Canada
for commercial vehicles are comparable
to those requirements in the U.S. The
Office of the Superintendent of
Financial Institutions (OSFI) is
responsible for monitoring the solvency
of Canadian federal financial
institutions, including banks and
insurance companies (i.e., those which
are licensed at the federal level and in
each Province and Territory in which
they undertake insurance activities),
and ensuring that these companies are
in sound financial condition. NAIC
noted that, similar to the NAIC insurer’s
quarterly financial filing requirements,
OSFI posts extensive financial
information (e.g., balance sheet, income
statement, some operating information,
and solvency calculation) for each
federally regulated Canadian insurer on
its Web site each quarter at http://
www.osfi-bsif.gc.ca/osfi/
index_easpx?ArticleID=3.

NAIC also stated there are significant
similarities between the States’
insurance regulations and Canadian
Federal, Provincial, and Territorial
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insurance regulations. In Canada, there
is a guarantee fund mechanism in case
an insurer becomes insolvent. This
mechanism is the Property and Casualty
Insurance Compensation Corporation
(PACICC), which is an industry-
financed policyholder protection
scheme for most insurance policies that
are issued by property and casualty
insurance companies in Canada.
PACICC, which is approved by
government regulators, is the national
guarantee fund that protects insurance
customers from undue financial loss in
the event that a member insurer fails. It
guarantees payments up to $250,000 per
claim, less deductibles, should an
insurer become insolvent. More
information about PACICC is available
at http://www.pacicc.com/english/
sub_contents.htm.

The Canadian government and the
insurance companies it regulates have
demonstrated that they have the ability
and willingness to honor their financial
obligations without the need for any
additional oversight. Therefore, FMCSA
believes that Canada has a satisfactory
oversight system in place to ensure the
solvency of Canada-based insurance
companies.

In addition, FMCSA believes that
Canadian insurers are seeking the same
level of fair and equal treatment that is
afforded to U.S insurers that insure
U.S.-domiciled carriers operating in
Canada. The objective of this
rulemaking initiative is to provide
reciprocity between the U.S. and
Canada. As noted previously in this
final rule, FMCSA would leave it up to
the Canadian government and its
Provinces and Territories to monitor
Canada-based insurance companies in
the same manner as the States monitor
U.S.-based insurance companies (See
FMCSA response to ATA comment 1.)

ATA Comment 3:

ATA contended that every Canadian
insurance policy must contain an
endorsement stating that the insurance
company complies with U.S. laws and
49 CFR part 387.

FMCSA Response:

In an effort to garner the
transportation and insurance industries’
compliance with the 1980 Act’s
mandated levels of financial
responsibility, FMCSA established the
MCS-90 endorsement to make the
insurer a surety to the public. The Act
requires the MCS—90 endorsement be
attached to any liability policy issued to
motor carriers operating commercial
motor vehicles in interstate or foreign
commerce. It ensures that members of
the public are protected when injured
by members of the transportation
industry. The motor carrier must specify

that coverage will remain in effect
continuously until terminated as
required by the law (see 49 CFR 387.15).

With regard to ATA’s argument that
every Canadian insurance policy must
contain an endorsement stating that the
insurance company complies with U.S.
laws and 49 CFR part 387, FMCSA
believes this type of endorsement is
unnecessary because the MCS—90 forms
already fulfill this purpose.

ATA Comment 4:

FMCSA must require Canadian
insurance companies to acknowledge
and give “full faith and credit” to any
final and non-appealable judgment
rendered against their insured Canadian
carriers who operate in the U.S.

FMCSA Response:

Pursuant to the terms of the MCS-90
endorsement, Canadian insurance
companies would have to pay, within
the limits of the stated liability in the
MCS-90 forms, any final judgment
rendered by a U.S. court with competent
jurisdiction against their insured
Canadian carriers. Additionally, U.S.
consumers have access to the mandatory
third-party dispute resolution
mechanism required of Canadian
insurers and therefore could raise their
disputes directly with Canadian
insurers. If the U.S. consumer is not
satisfied with this alternative, the
consumer could seek a judicial
resolution through the Canadian court
system. The traditional common law
rule is clear. In order to be recognizable
and enforceable, a foreign judgment
must be: (a) For a debt, or definite sum
of money (not being a sum payable in
respect of taxes or other charges of a like
nature or in respect of a fine or other
penalty); and (b) final and conclusive,
but not otherwise. Pro Swing Inc. v. Elta
Golf Inc., 2006 Can. Sup. Ct. LEXIS 52;
2006 SCC 52; [2006] S.C.]. No. 52. Thus,
a Canadian-insurance company would
be legally bound to make payments to
U.S. claimants based on a final
judgment issued by a U.S. court.3

We realize that pursuing these matters
through the Canadian court system
could be an inconvenience for most U.S.
claimants, but FMCSA does not regulate
the insurance industry. FMCSA will,
however, continue to monitor Canadian
insurers that submit insurance policies
on behalf of Canada-based motor
carriers to ensure that these companies
are in sound financial condition (see

3In furtherance of this principle, IBC also notes
that legislation pertaining to automobile insurance
in each of Canada’s Provinces and Territories
mandates the coverage that is required under
automobile insurance policies that are provided
when the vehicles are being operated in Canada or
in the U.S. while being transported between these
countries.

RIA, pages 14-15). The Agency will also
continue to invite comments from
members of the public and encourage
them to keep FMCSA informed of any
problems they incur with Canadian
insurers that fail to honor their financial
obligations to U.S. claimants against
Canada-domiciled carriers.

Specific Comments From the National
Association of Insurance
Commissioners (NAIC)

In its initial comment letter dated
August 7, 2009, NAIC expressed
concern that FMCSA would defer to the
OSFI to monitor the solvency of the
Canadian insurers executing the MCS—
90 forms without ensuring the
comparability of the Canadian insurer
solvency system to our U.S. insurer
solvency standards. NAIC submitted
another letter to the docket, dated
November 23, 2009, which states: “As a
result of ongoing dialogue with OSFI,
NAIC now has greater confidence that
there are significant similarities between
the U.S. State insurance regulatory
system and Canadian federal insurance
regulation. NAIC has also learned that,
similar to the NAIC’s insurer quarterly
financial filing requirements, OSFI posts
extensive financial information (e.g.,
balance sheet, income statement, some
operating information, and solvency
calculation) for each federally regulated
Canadian insurer on its Web site each
quarter[.]” at http://www.osfi-bsif.gc.ca/
osfi/index_easpx?ArticleID=3. Based on
this additional information, NAIC
indicates that it and State Insurance
Regulators now support the rulemaking,
but made two recommendations to
FMCSA as follows:

(1) NAIC contends that FMCSA
should develop an early warning system
to notify the NAIC of any financial
difficulty arising with any Canadian
insurer operating on a cross-border
basis. Furthermore, FMCSA should have
the authority to require the affected
motor carriers to find an alternate
insurance provider. Once the Canadian
regulators certify that the Canadian
insurer is no longer in financial
difficulty, then that insurer could again
become eligible to execute the MCS—90
and MCS-90B forms; and (2) In the
interest of true reciprocity, NAIC
contends that FMCSA should require
Canadian insurers executing the Form
MCS-90 to file a duly executed Power
of Attorney and Undertaking (PAU)
with the NAIC, since existing
regulations require U.S.-based insurers
to file a PAU with the Canadian Council
of Insurance Regulators (CCIR) for their
cross-border activities. The PAU would
give U.S. State insurance regulators—
and U.S. claimants—equivalent
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reassurance that there would be a
Canadian insurer agent/representative
within that State to accept notice and
service of process on behalf of the
Canadian insurer and, more
importantly, preserve necessary
protections to U.S. consumers.

FMCSA Response:

First, developing a notification system
for NAIC is unnecessary because
FMCSA informally monitors the
financial solvency of U.S-based insurers
and will work with OSFT in the future
to perform the same level of monitoring
of Canada-based insurers. Thus, FMCSA
will not develop a system to notify the
NAIC of any solvency problems arising
from Canadian insurers operating on a
cross-border basis.

Second, FMCSA does not have the
authority to require Canadian insurers
executing the Form MCS-90 to file a
duly executed PAU with NAIC.
However, we are exploring non-
regulatory alternative processes, such as
facilitating reciprocity agreements
between the parties so that Canada-
based insurers could agree in the future
to file a PAU with U.S. insurance
regulators for their cross-border
activities. While these reciprocity
arrangements have not yet been
established, FMCSA will keep the
public informed of any new
developments in this area.

Other comment(s):

Mr. Stanley generally opposed the
NPRM because, he stated, FMCSA
should keep the current requirements in
place, and because it is impossible to
receive compensation from a Canadian
insurer. He did not, however, provide
any substantiated data or evidence to
support his opposition.

FMCSA Response:

Based on the existing practice of the
two nations to enter into insurance
fronting arrangements, the additional
data submitted to the docket showing
the willingness of Canadian insurance
companies to honor their financial
obligations and the Canadian
government’s mandate to ensure their
solvency, including Agency research
that shows Canadian courts give full
faith and credit to U.S. judgments,
FMCSA has no reason to believe that
Canadian insurance companies will not
be responsive to claims filed by U.S.
citizens or businesses against Canada-
domiciled carriers.

In view of the preceding
consideration of comments and
responsive analysis, FMCSA amends its
regulations regarding the minimum
levels of financial responsibility for
motor carriers and freight forwarders, as
proposed.

III. Regulatory Analyses

Comments on FMCSA’s Regulatory
Impact Analysis (RIA)

The National Interstate Insurance
Company (NIIC) requested information
on how the Agency derived the annual
effect of the rule on the U.S. economy.
Also, NIIC asked what portion of the
current revenue was attributed to NIIC.

FMCSA Response:

As stated in the RIA, the potential
costs and benefits of this rule largely
apply to Canada-based entities. The
analysis addressed trade benefits (i.e.,
elimination of trade barriers) pursuant
to the NAFTA and increased
cooperation among the U.S. and Canada
pursuant to the SPP.

As to NIIC’s question, FMCSA could
not obtain revenue information on the
impact of Canada’s petition for
rulemaking on U.S.-domiciled insurance
companies, but the Agency estimates
that the effects of forgone revenues, per
company, will likely be insignificant.
This is due to the following reasons: (1)
Canadian motor carriers are only a small
proportion of total clients; (2) only
certain U.S. insurance companies do,
and wish to, contract with foreign
entities; and (3) transportation
insurance is only one of many types of
insurance.

Summary of Regulatory Impact Analysis

In examining the economic impact of
this rulemaking, FMCSA considered
two options: (1) The Agency’s proposed
amendments to 49 CFR part 387 that
would permit Canadian insurance
companies to issue insurance policies
for Canada-domiciled carriers and
freight forwarders operating CMVs in
the U.S., and (2) maintaining the status

uo.
B Under the first option, FMCSA
included active, Canada-domiciled, for-
hire motor carriers of property and
passengers and freight forwarders. It is
assumed that a small proportion of
Canada-domiciled motor carriers and
freight forwarders will elect to continue
with the status quo, at least in the short
term, and will not seek direct insurance
representation by a Canadian insurance
company for their U.S. operations.
Those carriers and freight forwarders are
assumed to be a negligible percentage of
the total affected entities and are thus
not considered in the analysis.
The RIA examined the d);rect costs of
implementing the final rule in terms of
administrative costs incurred by the
FMCSA in processing insurance filings
and in forgone revenue by U.S.-based
insurance companies currently
representing Canadian motor carriers
and freight forwarders (of which there

are approximately five). In addition, the
RIA examined the functional impact of
rule compliance under this option from
the perspectives of the FMCSA’s
enforcement program and the Canadian
motor carriers.4

The RIA also examined the benefits of
this rulemaking, which are largely the
relief from a disproportional cost and
administrative burden and
inconvenience currently borne by
Canada-domiciled motor carriers in
comparison to their U.S. counterparts.
Other benefits include the elimination
of trade barriers (i.e., disproportionate
cost burden) in accordance with the
goals of NAFTA, and increased
cooperation between the U.S. and
Canada pursuant to the SPP.

This analysis was conducted under
the assumption that there are
approximately 9,000 5 active Canada-
domiciled motor carriers and freight
forwarders conducting CMV operations
in the U.S.6

The RIA finds that the final rule
yields a discounted net benefit of $273
million estimated over a 10-year period.
These quantified net benefits accrue to
the Canada-domiciled for-hire motor
carriers and freight forwarders which
are impacted by this rulemaking . This
amounts to approximately $30,000 per
carrier over that period.

Executive Order 12866 (Regulatory
Planning and Review) and DOT
Regulatory Policies and Procedures

The DOT and the Office of
Management and Budget (OMB) do not
consider this action to be a significant
regulatory action under Executive Order
12866 (Regulatory Planning and
Review) and the DOT’s Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979). No changes have
been made to this rule subsequent to its
review by DOT and OMB, and therefore

4 The FMCSA notes that cost information used in
its analyses was obtained from the Agency’s data
base, Canada Finance, the American Insurance
Association, the Property Casualty Insurers
Association of America and publicly available
information.

5 Licensing and Insurance database, at http://Ii-
public.fmcsa.dot.gov, and the Motor Carrier
Management Information System (MCMIS)
database, at http://MCMIS.fmcsa.dot.gov, as of
February 20, 2009.

6 The FMCSA Licensing and Insurance (L&I)
system provides up-to-date information about
authorized for-hire motor carriers who must register
with FMCSA under 49 U.S.C. 13901 and 13902.
FMCSA utilized the L&I database as its primary
source for its RIA because it does not include
overlapping carrier data. Under MCMIS, a motor
carrier may have multiple carrier classifications and
thus may be counted more than once. The Agency
did, however, use MCMIS as a source to obtain the
number of Canada-domiciled, for-hire carriers
exempt from registration under 49 U.S.C. 13901 and
13902 since they are not found in the L&I database.
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it is not subject to OMB review. A final
regulatory evaluation is available in the
docket.

While the Agency expects a positive
discounted net benefit of approximately
$273 million over a 10-year period, the
net benefits are for Canada-domiciled
motor carriers. Because the benefits
pertain to foreign entities, they are not
considered for the purposes of
determining whether the rulemaking is
significant under Executive Order
12866, as amended. Therefore, the
Agency determined this action is not an
economically significant regulatory
action under section 3(f), Regulatory
Planning and Review, because it will
not have an annual effect on the United
States’ economy of $100 million.

Regulatory Flexibility Act

The FMCSA determined that this final
rule will not have a significant impact
on a substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601-612), as amended by the
Small Business Regulatory Enforcement
and Fairness Act (RFA) (Pub. L. 104—
121). Small entities are defined in the
Act to include small businesses, small
non-profit organizations, and small
governmental entities. This rule
provides relief primarily to foreign
entities, which are not considered for
the purposes of determining whether
the rule is significant under Executive
Order 12866, as amended. In addition,
no significant adverse comments were
received from small entities during the
NPRM comment period.

Federalism (Executive Order 13132)

The FMCSA analyzed this final action
in accordance with the principles and
criteria contained in Executive Order
13132 (64 FR 43255, August 10, 1999),
and determined that this final rule will
not affect the States’ ability to discharge
traditional State government functions.

International Trade and Investment

The Trade Agreement Act of 1979 (19
U.S.C. 2531-2533) prohibits Federal
agencies from establishing standards
that create unnecessary obstacles to the
foreign commerce of the United States.
Legitimate domestic objectives such as
safety are not considered unnecessary
obstacles. In developing rules, the Trade
Act requires agencies to consider
international standards and, where
appropriate, requires that those
standards be the basis of U.S. standards.
FMCSA assessed the potential effect of
this final rule and determined that the
expected economic impact of this rule is
minimal and should not affect trade
opportunities for U.S. firms doing
business in Canada or for Canadian

firms doing business in the United
States because, in accordance with the
goals of NAFTA, the rule merely
relieves the Canada-domiciled carriers
from a disproportional cost and
administrative burden that was not
borne by their U.S. counterparts.

Unfunded Mandates Reform Act of 1995

The Unfunded Mandates Reform Act
of 1995 (UMRA) (Pub. L. 104—4; 2 U.S.C.
1532) requires that each agency assess
the effects of its regulatory actions on
State, local, and tribal governments and
the private sector. This final rule does
not impose unfunded mandates under
UMRA. It does not result in costs of
$140.8 million (as adjusted by DOT
Guidance, April 28, 2010, to reflect
inflation) to either State, local, or tribal
governments, or to the private sector in
any one year. Therefore, FMCSA has
determined that this rule will not have
an impact of $140.8 million in any one
year.

Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (44 U.S.C. 3501-3520), a Federal
agency must obtain approval from OMB
for each collection of information it
conducts, sponsors, or requires through
regulations. This final rule contains no
new information collection
requirements or additional paperwork
burdens on existing OMB Control
Number 2126-0008, “Financial
Responsibility for Motor Carriers of
Passengers and Motor Carriers of
Property,” an information collection
burden which is currently approved at
4,529 annual burden hours per year
through March 31, 2013.

National Environmental Policy Act

The Agency analyzed this final rule
for the purpose of the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321 et seq.), the
Council on Environmental Quality
Regulations Implementing NEPA (40
CFR parts 1500 to 1508), and FMCSA'’s
NEPA Implementation Order 5610.1
(issued on March 1, 2004, 69 FR 9680).
This action is categorically excluded
from further environmental
documentation under Appendix 2.6.v.
of Order 5610.1, which contains
categorical exclusions (CEs) for
regulations prescribing the minimum
levels of financial responsibility
required to be maintained by motor
carriers operating in interstate, foreign,
or intrastate commerce. In addition,
FMCSA believes this final action does
not involve circumstances that would
affect the quality of the environment.
Thus, this final action does not require

an environmental assessment or an
environmental impact statement.

The FMCSA also analyzed the final
rule under the Clean Air Act (CAA), as
amended, section 176(c), (42 U.S.C.
7401 et seq.) and implementing
regulations promulgated by the
Environmental Protection Agency.
Approval of this final action is exempt
from the CAA’s general conformity
requirement since it involves policy
development and civil enforcement
activities, such as investigations,
inspections, examinations, and the
training of law enforcement personnel.
See 40 CFR 93.153(c)(2). It will not
result in any emissions increase or
result in emissions that are above the
general conformity rule’s de minimis
emission threshold levels, because the
action merely relates to insurance
coverage across international borders
between the U.S. and Canada.

Environmental Justice

The FMCSA considered the
environmental effects of this final rule
in accordance with Executive Order
12898 and DOT Order 5610.2 on
addressing Environmental Justice for
Minority Populations and Low-Income
Populations, published April 15, 1997
(62 FR 18377). The Agency has
determined that there are no
environmental justice issues associated
with this final rule, nor any collective
environmental impact resulting from its
promulgation. Environmental justice
issues would be raised if there were
“disproportionate” and “high and
adverse impact” on minority or low-
income populations. Neither of the
regulatory alternatives considered in
this final rule will result in high and
adverse environmental impacts.

Executive Order 12630 (Taking of
Private Property)

The FMCSA analyzed this final rule
under Executive Order 12630,
Governmental Actions and Interference
with Constitutionally Protected Property
Rights, and we do not believe that this
final action will effect a taking of private
property or otherwise have implications
under the Executive Order.

Executive Order 12372
(Intergovernmental Review)

The regulations implementing
Executive Order 12372 regarding
intergovernmental consultation on
Federal programs and activities do not
apply to this final rule.

Executive Order 13211 (Energy Supply,
Distribution, or Use)

The FMCSA analyzed this final action
under Executive Order 13211, Actions
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Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. The Agency
determined that it is not a significant
energy action within the meaning of
section 4(b) of the Executive Order and
will not likely have a significant adverse
effect on the supply, distribution, or use
of energy. Therefore, the Agency has
determined that a Statement of Energy
Effects is not required.

Executive Order 12988 (Civil Justice
Reform)

The FMCSA has determined that this
final rule meets applicable standards in
sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Privacy Impact Assessment

The FMCSA conducted a privacy
impact assessment of this final rule as
required by section 522(a)(5) of the
Transportation, Treasury, Independent
Agencies, and General Government
Appropriations Act, 2005, Public Law
108—447, div. H, 118 Stat. 2809, 3268,
(December 8, 2004) [set out as a note to
5 U.S.C. 552a]. The assessment
considered any impacts of the final rule
on the privacy of information in an
identifiable form and related matters.
FMCSA determined this final rule
contains no privacy impacts.

Executive Order 13045 (Protection of
Children)

The FMCSA analyzed this final rule
under Executive Order 13045, entitled
“Protection of Children from
Environmental Health Risks and Safety
Risks.” The Agency determined that this
final rule will not cause any
environmental risk to health or safety
that may disproportionately affect
children.

Executive Order 13175 (Tribal
Consultation)

The FMCSA analyzed this action
under Executive Order 13175, dated
November 6, 2000, and determined that
this final rule will not have substantial
direct effects on one or more Indian
tribes; will not impose substantial
compliance costs on Indian tribal
governments; and will not preempt
tribal law. Therefore, a tribal summary
impact statement will not be required.

List of Subjects in 49 CFR Part 387

Buses, Freight, Freight forwarders,
Hazardous materials transportation,
Highway safety, Insurance,
Intergovernmental relations, Motor
carriers, Motor vehicle safety, Moving of
household goods, Penalties, Reporting

and recordkeeping requirements, Surety
bonds.

IV. The Final Rule

m For the reasons stated in the preamble,
FMCSA amends 49 CFR part 387 in title
49, Code of Federal Regulations, chapter
III, subchapter B, as follows:

PART 387—MINIMUM LEVELS OF
FINANCIAL RESPONSIBILITY FOR
MOTOR CARRIERS

m 1. The authority citation for part 387
continues to read as follows:

Allthority: 49 U.S.C. 13101, 13301, 13906,
14701, 31138, and 31139; and 49 CFR 1.73.

m 2. Amend § 387.11 to add paragraph
(d) to read as follows:

§387.11 State authority and designation of
agent.
* * * * *

(d) A Canadian insurance company
legally authorized to issue a policy of
insurance in the Province or Territory of
Canada in which the Canadian motor
carrier has its principal place of
business or domicile, and that is willing
to designate a person upon whom
process, issued by or under the
authority of any court having
jurisdiction over the subject matter, may
be served in any proceeding at law or
equity brought in any State in which the
motor carrier operates.

m 3. Amend § 387.35 to add paragraph
(d) to read as follows:

§387.35 State authority and designation of
agent.
* * * * *

(d) A Canadian insurance company
legally authorized to issue a policy of
insurance in the Province or Territory of
Canada in which a Canadian motor
carrier has its principal place of
business or domicile, and that is willing
to designate a person upon whom
process, issued by or under the
authority of any court having
jurisdiction over the subject matter, may
be served in any proceeding at law or
equity brought in any State in which the
motor carrier operates.

m 4.Amend § 387.315 to add paragraph
(d) to read as follows:

§387.315 Insurance and surety
companies.
* * * * *

(d) In the Province or Territory of
Canada in which a Canadian motor
carrier has its principal place of
business or domicile, and will designate
in writing upon request by FMCSA, a
person upon whom process, issued by
or under the authority of a court of

competent jurisdiction, may be served
in any proceeding at law or equity
brought in any State in which the carrier
operates.

m 5. Amend § 387.409 to add paragraph
(d) to read as follows:

§387.409 Insurance and surety
companies.
* * * * *

(d) In the Province or Territory of
Canada in which a Canadian freight
forwarder has its principal place of
business or domicile, and will designate
in writing upon request by FMCSA, a
person upon whom process, issued by
or under the authority of a court of
competent jurisdiction, may be served
in any proceeding at law or equity
brought in any State in which the freight
forwarder operates.

Issued on: June 18, 2010.

Anne S. Ferro,

Administrator.

[FR Doc. 2010-16009 Filed 7—-1-10; 8:45 am]
BILLING CODE 4910-EX-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 0910131363-0087—-02]
RIN 0648-XX19

Fisheries of the Exclusive Economic
Zone Off Alaska; Greenland Turbot in
the Aleutian Islands Subarea of the
Bering Sea and Aleutian Islands
Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; apportionment
of reserves; request for comments.

SUMMARY: NMF'S apportions amounts of
the non-specified reserve to the initial
total allowable catch of Greenland
turbot in the Aleutian Islands subarea of
the Bering Sea and Aleutian Islands
management area (BSAI). This action is
necessary to allow fishing operations to
continue. It is intended to promote the
goals and objectives of the fishery
management plan for the BSAL

DATES: Effective July 1, 2010 through
2400 hrs, Alaska local time, December
31, 2010. Comments must be received at
the following address no later than 4:30
p.m., Alaska local time, July 16, 2010.
ADDRESSES: Send comments to Sue
Salveson, Assistant Regional
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Administrator, Sustainable Fisheries
Division, Alaska Region, NMFS, Attn:
Ellen Sebastian. You may submit
comments, identified by RIN 0648-
XX19, by any one of the following
methods:

¢ Electronic Submissions: Submit all
electronic public comments via the
Federal eRulemaking Portal website at
http://www.regulations.gov.

e Mail: P. O. Box 21668, Juneau, AK
99802.

e Fax: (907) 586-7557.

e Hand delivery to the Federal
Building: 709 West 9th Street, Room
420A, Juneau, AK.

All comments received are a part of
the public record and will generally be
posted to http://www.regulations.gov
without change. All Personal Identifying
Information (e.g., name, address)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit Confidential Business
Information or otherwise sensitive or
protected information.

NMFS will accept anonymous
comments (enter N/A in the required
fields, if you wish to remain
anonymous). Attachments to electronic
comments will be accepted in Microsoft
Word, Excel, WordPerfect, or Adobe
portable document file (pdf) formats
only.

FOR FURTHER INFORMATION CONTACT:
Obren Davis, 907-586—7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Bering Sea
and Aleutian Islands Management Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP

appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The 2010 initial total allowable catch
(ITAC) of Greenland turbot in the
Aleutian Islands subarea was
established as 1,615 metric tons (mt) by
the final 2010 and 2011 harvest
specifications for groundfish of the
BSAI (75 FR 11788, March 12, 2010). In
accordance with §679.20(a)(3) the
Regional Administrator, Alaska Region,
NMEF'S, has reviewed the most current
available data and finds that the ITAC
for Greenland turbot in the Aleutian
Islands subarea needs to be
supplemented from the non-specified
reserve in order to promote efficiency in
the utilization of fishery resources in the
BSAI and allow fishing operations to
continue.

Therefore, in accordance with
§679.20(b)(3), NMFS apportions from
the non-specified reserve of groundfish
285 mt to the Greenland turbot ITAC in
the Aleutian Islands subarea. This
apportionment is consistent with
§679.20(b)(1)(i) and does not result in
overfishing of a target species because
the revised ITAC is equal to or less than
the specifications of the acceptable
biological catch in the final 2010 and
2011 harvest specifications for
groundfish in the BSAI (75 FR 11788,
March 12, 2010).

The harvest specification for the 2010
Greenland turbot ITAC included in the
harvest specifications for groundfish in
the BSAI is revised as follows: 1,900 mt
for Greenland turbot in the Aleutian
Islands subarea.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA) finds good cause to waive the
requirement to provide prior notice and

opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) and
§679.20(b)(3)(iii)(A) as such a
requirement is impracticable and
contrary to the public interest. This
requirement is impracticable and
contrary to the public interest as it
would prevent NMFS from responding
to the most recent fisheries data in a
timely fashion and would delay the
apportionment of the non-specified
reserves of groundfish to the Greenland
turbot fishery in the Aleutian Islands
subarea. Immediate notification is
necessary to allow for the orderly
conduct and efficient operation of this
fishery, to allow the industry to plan for
the fishing season, and to avoid
potential disruption to the fishing fleet
and processors. NMFS was unable to
publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of June 28, 2010.

The AA also finds good cause to
waive the 30—day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

Under § 679.20(b)(3)(iii), interested
persons are invited to submit written
comments on this action (see
ADDRESSES) until July 16, 2010.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801, et seq.

Dated: June 29, 2010.
Carrie Selberg,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-16196 Filed 7-1-10; 8:45 am]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration

49 CFR Part 231
[Docket No. FRA-2008-0116]
RIN 2130-AB97

Railroad Safety Appliance Standards,
Miscellaneous Revisions

AGENCY: Federal Railroad
Administration (FRA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: FRA is proposing to amend
the regulations related to safety
appliance arrangements on rail
equipment in a manner that is expected
to promote the safe placement and
securement of safety appliances on
modern rail equipment by establishing a
process for the review and approval of
existing industry standards. This
process will permit railroad industry
representatives to submit requests for
the approval of existing industry
standards relating to the safety
appliance arrangements on newly
constructed railroad cars, locomotives,
tenders, or similar vehicles in lieu of the
specific provisions currently contained
in part 231. It is anticipated that the
proposed special approval process will
further railroad safety. It will allow FRA
to consider technological advancements
and ergonomic design standards for new
car construction and ensure that modern
rail equipment complies with the
applicable statutory and safety-critical
regulatory requirements related to safety
appliances while providing the
flexibility to efficiently address safety
appliance requirements on new designs
in the future for railroad cars,
locomotives, tenders, or similar
vehicles.

DATES: (1) Written comments must be
received by August 31, 2010. Comments
received after that date will be
considered to the extent possible

without incurring additional delay or
expense.

(2) FRA anticipates being able to
resolve this rulemaking without a
public, oral hearing. However, if FRA
receives a specific request for a public,
oral hearing prior to August 31, 2010
one will be scheduled and FRA will
publish a supplemental notice in the
Federal Register to inform interested
parties of the date, time, and location of
any such hearing.

ADDRESSES: You may submit comments
identified by the docket number FRA-

2008-0116 by any one of the following

methods:

e Fax:1-202-493-2251;

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590;

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays; or

e Electronically through the Federal
eRulemaking Portal. Go to hitp://
www.regulations.gov. Follow the online
instructions for submitting comments.

Instructions: All submissions must
include the agency name, docket name
and docket number or Regulatory
Identification Number (RIN) for this
rulemaking. Note that all comments
received will be posted without change
to http://www.regulations.gov, including
any personal information provided.
Please see the Privacy Act section of this
document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov at any time or to
the U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Stephen J. Carullo, Railroad Safety
Specialist, Office of Safety, FRA, 1200
New Jersey Avenue, SE., Washington,
DC 20590 (telephone 202—493-6480),
stephen.carullo@dot.gov or Stephen N.
Gordon, Trial Attorney, Office of Chief
Counsel, FRA, 1200 New Jersey Avenue,

SE., Mail Stop 10, Washington, DC
20590 (telephone 202-493-6001),
stephen.n.gordon@dot.gov.

SUPPLEMENTARY INFORMATION:

1. General

The Association of American
Railroads (AAR) submitted a petition to
amend 49 CFR part 231 on March 28,
2006. The AAR petition requested that
FRA adopt new Railroad Safety
Appliance Standards to incorporate
changes in railcar design that have
occurred since the safety appliance
regulations were promulgated in their
current form. FRA proposes to act on
AAR’s request by amending 49 CFR part
231 to add sections 231.33 and 231.35
to the existing regulatory language.
These new sections will create a special
approval process similar to what is
found in parts 232 and 238. The
proposed special approval process will
enable the railroad industry to submit
new rail equipment designs to FRA for
approval with respect to the placement
and securement of safety appliances on
the designs. FRA anticipates that the
proposed sections will have multiple
benefits, including allowing for greater
flexibility within the railroad industry
and increasing rail safety by
incorporating modern ergonomic design
standards and technological
advancements in construction.

II. Statutory and Regulatory History

The Railroad Safety Appliance
Standards set forth in 49 CFR part 231
arose out of an extended legislative and
regulatory effort, beginning in the 19th
century, to improve the safety of
railroad employees and the public. As
railroads rapidly began to grow and
develop following the Civil War, it
became increasingly apparent that new
measures were needed to protect train
service employees who were directly
involved in the movement of trains.
Most vehicles did not have adequate
safety mechanisms and many of the
practices and procedures used by train
service employees were not safe.
Employees regularly controlled the
speed of (and sometimes stopped) trains
by using the handbrakes. In many cases,
this required train service employees to
perch themselves on top of freight cars
while the cars were moving at high rates
of speed over rough track. Additionally,
use of the “link and pin” coupler, which
was the standard method for coupling
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railcars, required employees to go
between the ends of railcars to operate
or adjust the coupler. These practices
and others of like type led to excessive
numbers of deaths and injuries among
train service employees during the
expansion of the railroad system
following the Civil War. Indeed, during
the eight (8) years prior to the passage
of the first Safety Appliance Act in
1893, the number of employees killed or
injured was equal to the total number of
people employed by the railroad in a
single year.

The rate at which railroad employees
were killed or injured during this time
frame spurred efforts to increase
workplace safety in at least two areas
related to appliances on railroad cars,
locomotives, tenders, and other
vehicles. New technologies such as
power brakes and automatic couplers
were pursued, but also there were
increased calls for regulation. Between
1890 and 1892, Congress responded
with the introduction of seventeen (17)
bills designed to promote the safety of
employees and travelers on the railroad.
Ultimately, the first Safety Appliance
Act was passed by Congress and signed
into law on March 2, 1893. Among other
things, the first Safety Appliance Act
required the use of power brakes on all
trains engaged in interstate commerce as
well as requiring all railcars engaged in
interstate commerce to be equipped
with automatic couplers, drawbars, and
handholds. In 1903, Congress passed the
second Safety Appliance Act, which
extended the requirements of the first
Act to any rail equipment operated by
a railroad engaged in interstate
commerce. Finally, in 1910 the third
Safety Appliance Act was passed
requiring that all vehicles be equipped
with hand brakes, sill steps, and, where
appropriate, running boards, ladders,
and roof handholds. The third Safety
Appliance Act also directed the
Interstate Commerce Commission (ICC)
to designate the number, dimensions,
locations, and manner of application of
the various safety appliances identified
in the Act.

The ICC complied with this mandate
by issuing its order of March 13, 1911.
The March 13, 1911 order established
the initial Railroad Safety Appliance
Standards. This order, as amended,
designated the number, dimensions,
location, and manner of application for
safety appliances on box cars, hopper
cars, gondola cars, tank cars, flat cars,
cabooses, and locomotives. It also
contained a catch-all section for “cars of
special construction” that were not
specifically covered in the order. In
many ways, the March 13, 1911 order
continues to serve as the basis for the

present day regulations found in part
231. Indeed, although FRA supplanted
the ICC as the agency responsible for
promulgating and enforcing railroad
safety programs in 1966, see Department
of Transportation Act of 1966, 49 U.S.C.
103, the general framework established
by the order of March 13, 1911 is still

in existence today.

III. FRA’s Approach to the Railroad
Safety Appliance Standards in This
NPRM

The Railroad Safety Appliance
Standards encompassed in part 231
serve the purpose of increasing railroad
safety by identifying the applicable
safety appliance requirements for
various individual car types. See, e.g.,
49 CFR 231.1, box and other house cars
built or placed into service before
October 1, 1966. While these regulations
continue to serve their purpose, FRA
recognizes the railroad industry has
evolved over time. The industry has
created and continues to create new
railcar types to satisfy the demands for
transporting freight as well as
passengers on the present-day railroad.
Many of the modern railcar types that
are presently being built to handle
railroad traffic do not fit neatly within
any of the specific car body types
identified in the existing regulations
and ambiguities sometimes arise
regarding the placement of safety
appliances on these car types.

Because modern designs often cannot
be considered a car type that is
explicitly listed in part 231, they are
typically treated as cars of special
construction. See 49 CFR 231.18. The
“cars of special construction” provision
does not identify specific guidelines
that can be used by the railroad industry
to assist it in the construction and
maintenance of the safety appliances on
modern railcar designs. Instead,

§ 231.18 directs the industry to use the
requirements, as nearly as possible, of
the nearest approximate car type.
Problems arise because modern designs
are often combinations of multiple car
types, and the design of any particular
car may appear to be one type or
another depending on the position of
the individual viewing the car. As an
example, a bulkhead flat car appears to
be a box car when viewed from the A-
end or B-end of the car, but appears to
be a flat car when viewed from either
side. As a result, the industry is forced
to use bits and pieces from multiple
sections of part 231 in an effort to
ensure compliance with the Railroad
Safety Appliance Standards on
bulkhead flatcars and other modern rail
equipment.

Another problem for modern railcar
designs is that part 231 defines the
location of many safety appliances by
reference to the side or end of the car.
While this worked well for the car types
that were in existence when the ICC
issued its March 13, 1911 order, it often
is difficult to define exactly what parts
on modern railcars constitute the side or
end. This results in ambiguity regarding
what is the appropriate location for
certain safety appliances, such as
handholds and sill steps.

Together these factors can make
compliance with the Railroad Safety
Appliance Standards difficult and
inefficient when dealing with modern
railcar designs. In addition the current
regulations do not contemplate
advancements in the design of such
vehicles. This means the current
regulations can operate to preclude the
application of technological innovations
and modern ergonomic design
principles that would increase the safety
of persons who work on and around rail
equipment and use safety appliances on
a regular basis.

The AAR Safety Appliance Task
Force (Task Force) consists of
representatives from the Class I
railroads, labor unions, car builders, and
government (FRA and Transport Canada
participate as non-voting members), as
well as ergonomics experts. The Task
Force is developing new industry
standards for safety appliance
arrangements on new car construction.
At this time, the Task Force has
developed a base safety appliance
standard as well as industry safety
appliance standards for modern boxcars,
covered hopper cars, and bulkhead flat
cars, which FRA expects to serve as the
core safety appliance criteria that can be
used to guide the safety appliance
arrangements on railcars that are more
specialized in design. The Task Force’s
new standards incorporate ergonomic
design principles that increase the
safety and comfort for persons working
on and around safety appliance
apparatuses. For example, the Task
Force standards establish minimum foot
clearance guidelines for end platforms
that allow for wider and stiffer sill steps
to support a person’s weight.

The AAR petition to amend part 231
requested that FRA adopt these new
industry standards and amend its
regulations to recognize changes in
railcar design since the safety appliance
regulations were promulgated in their
current form. Because the standards
submitted by AAR in connection with
its petition require some modification
before they can be approved and
adopted by FRA, FRA is not proposing
to incorporate the standards into part
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231 at this time. FRA prefers to utilize
the process being proposed in this
NPRM to fully evaluate and assess the
industry standards developed by the
Task Force to ensure that they are
complete and enforceable. Thus, FRA
proposes to act on AAR’s petition for
rulemaking by establishing a special
approval process similar to that
currently contained in 49 CFR parts 232
and 238.

Existing § 232.17 allows railroads to
adopt an alternative standard for single
car air brake tests and use new brake
system technology where the alternative
standard or new technology is shown to
provide at least the equivalent level of
safety. Similarly, § 238.21 allows
railroads to adopt alternative standards
related to passenger equipment safety in
a wide range of areas such as
performance criteria for flammability
and smoke emission characteristics, fuel
tank design and positioning, single car
air brake testing, and suspension system
design, where the alternative standards
or new technologies are demonstrated to
provide at least the equivalent level of
safety. Section 238.230 borrows the
process set out in § 238.21. It allows a
recognized representative of the
railroads to request special approval of
industry-wide alternative standards
relating to the safety appliance
arrangements on any passenger car type
considered to be a car of special
construction.

The special approval process being
proposed for part 231 establishes a
process for submitting, reviewing, and
approving the use of new standards as
they are developed by the industry. It
would also allow for an industry
representative to submit modifications
of industry-approved safety appliance
standards for FRA’s review and
approval. The proposed regulation
closely follows the processes set forth in
§§232.17, 238.21, and 238.230. FRA
anticipates that the proposed
amendment to part 231 will benefit
railroad safety by: (1) Allowing FRA to
take into account technological
advancements and ergonomic design
standards for new car construction, (2)
ensuring that modern railcar designs
comply with applicable statutory and
safety-critical regulatory requirements
related to safety appliances, and (3)
providing flexibility to efficiently
address safety appliance requirements
on new railcar and locomotive designs
in the future.

IV. Section-by-Section Analysis

Section 231.33 Procedure for Special
Approval of Existing Industry Safety
Appliance Standards

This proposed section establishes a
process through which a representative
of the railroad industry may petition
FRA for special approval of an existing
industry safety appliance standard. FRA
anticipates that this special approval
process will minimize uncertainty in
vehicle design and maintenance by
allowing the industry, through its AAR
Task Force, to create clear industry
standards that identify the appropriate
safety appliance arrangements on
railroad cars, locomotives, tenders, or
similar vehicles. This should lessen the
extensive reliance on §231.18, cars of
special construction, under which much
of the modern rail equipment presently
is built. While AAR’s petition for
rulemaking requests that FRA adopt
new Railroad Safety Appliance
Standards incorporating changes based
on modern railcar design, FRA expects
that the proposed special approval
process will better serve the goal of
adapting to changes in modern railcar
design while also facilitating
compliance with statutory and safety-
critical regulatory requirements.

FRA recognizes that a necessary
adjunct to developing industry
standards for new car types that would
otherwise fall under § 231.18 is to
update the standards for cars that are
already covered under part 231. The
core criteria in these standard car types
can then be used as guidelines for other
types of cars with more specialized
designs. It is FRA’s understanding that
the industry standards developed by the
AAR Task Force include a new base
industry safety appliance standard as
well as standards for modern boxcars
and covered hopper cars, each of which
is specifically covered in part 231. It is
anticipated that AAR will petition
through the proposed special approval
process to have the industry standards
for these car types approved by FRA
since such standards must be approved
by FRA prior to going into effect. The
use of industry standards for new car
construction related to these car types
will ensure consistency in the
application of FRA-approved industry
standards when applied to other types
of rail equipment while also serving as
the building blocks towards recognizing
safer, more efficient designs.

The regulatory relief contemplated by
this proposed section will allow FRA to
review existing industry safety
appliance standards created by the
railroad industry to ensure that the
standards will provide at least an

equivalent level of safety as the existing
FRA standards. The public will be given
notice of and opportunity to comment
on any changes to existing regulations
that are contained in a special approval
petition before FRA acts on the petition
in accordance with the Administrative
Procedure Act. See 5 U.S.C. 553(b).
Where FRA determines that a petition
complies with the requirements of this
section and the existing industry safety
appliance standard provides an
equivalent level of safety to existing
FRA standards, FRA may grant approval
to the industry standard for use in new
car construction. FRA expects that the
special approval process will allow the
rail industry to incorporate new railcar
designs as well as technological and
ergonomic advancements with greater
speed and efficiency.

Proposed paragraph (b) establishes the
process for submission of a petition for
special approval of an existing industry
standard for new car construction.
Petitions will only be accepted from an
industry representative and must
contain standard(s) that will be enforced
industry-wide. Each petition for special
approval must include the name, title,
address, and telephone number of the
primary person to be contacted with
regard to review of the petition.

Proposed paragraph (b)(2) sets forth
the minimum requirements of the
petition for special approval of an
existing industry safety appliance
standard. The petition must identify the
type(s) of car to which the standard
would be applicable as well as the
section or sections within the safety
appliance regulations that the existing
industry standard would act as an
alternative to for new car construction.
The standard contained in the petition
must, as nearly as possible, based upon
the design of the equipment, provide for
the same complement of handholds, sill
steps, ladders, hand or parking brakes,
running boards, and other safety
appliances as are required for a piece of
equipment of the nearest approximate
type(s) already identified in part 231.

Because the Railroad Safety
Appliance Standards encompassed in
part 231 were promulgated to enforce
specific statutory provisions, proposed
paragraph (b)(2) requires that the
industry standard comply with the
requirements contained at 49 U.S.C.
20301 and 20302. The specific number,
dimension, location, and manner of
application of each safety appliance also
must be contained in the industry
standard in the petition. Any such
industry standard must provide at least
the equivalent level of safety as would
otherwise be provided under FRA’s
current regulations.
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Under proposed paragraph (b)(2), the
industry representative submitting the
petition also must include sufficient
information through data or analysis, or
both, for FRA to consider in making its
determination of whether the existing
industry standard will provide the
requisite level of safety. This would
include identifying where the industry
standard deviates from the existing FRA
regulation and providing an explanation
for any such deviation. Additionally,
drawings, sketches, or other visual aids
that provide detailed information
relating to the design, location,
placement, and attachment of the safety
appliances must be included in the
petition to assist FRA in its decision
making process.

Finally, proposed paragraph (b)(2)
requires a demonstration of the
ergonomic suitability of the proposed
arrangements in normal use. Given that
the AAR Task Force regularly includes
at least one ergonomic expert, FRA
expects that such factors will be
considered during the development
process of the industry standards that
are being submitted for approval.

FRA requests comments concerning
the information required in proposed
paragraph (b)(2). Specifically, FRA
requests comments about whether the
information required in this paragraph
is necessary and sufficient to allow FRA
to make an informed decision regarding
a petition for approval.

Proposed paragraph (b)(3) requires
that the petitioner include a statement
affirming that a copy of the petition has
been served on the designated labor
representatives of the employees
responsible for the equipment’s
operation, inspection, testing, and
maintenance under part 231. The
statement must include a list of the
names and addresses of each person
served.

Proposed paragraph (c) sets up the
service requirements for the petition for
special approval of an existing industry
standard for new car construction. The
petitioner is required to submit the
petition to FRA’s Docket Clerk. The
petitioner is also required to serve a
copy of the petition on the appropriate
labor representatives and the
organizations or bodies to which the
special approval pertains or that issued
the industry standard that is proposed
in the petition. The petitioner also must
serve any other person who at least 30
days, but not more than 5 years prior to
the filing of the petition, has filed with
FRA a current statement of interest in
reviewing special approvals under the
particular requirement of part 231. Any
such statement of interest shall
reference the specific section(s) of part

231 in which the person has an interest.
FRA will post any such statement of
interest that complies with the
regulation in the docket to ensure that
each statement is accessible to the
public.

Proposed paragraph (d) provides that
FRA will publish a notice in the Federal
Register announcing the receipt of each
petition for special approval an existing
industry standard for new car
construction.

Proposed paragraph (e) establishes a
60-day comment period from the date of
publication of the notice in the Federal
Register concerning a petition. Due to
the nature of the special approval
process and the fact that the industry
standards, if approved, will have an
industry-wide effect, FRA seeks to
provide sufficient time for all interested
parties to comment prior to making its
decision disposing of a petition. All
comments must set forth the specific
basis upon which the comments are
made and contain a concise statement of
the interest of the commenter in the
proceeding.

Proposed paragraph (f) sets up the
process for disposing of petitions for
special approval. Under this paragraph,
FRA may grant the petition, deny the
petition, or return it for additional
consideration. Normally, FRA will act
on a petition within 90 days of the close
of the comment period related to the
petition; however, if the petition is
neither granted nor denied within the
90-day period, then it will remain
pending unless withdrawn by the
petitioner.

Proposed paragraph (f)(3) sets forth
that a petition may be granted where
FRA determines that the petition
complies with the requirements of
§231.33 and that the existing industry
safety appliance standard provides at
least an equivalent level of safety to
existing FRA standards. Alternatively, a
petition will be denied where FRA
determines that it does not comply with
the requirements of § 231.33 or that the
existing industry safety appliance
standard does not provide at least an
equivalent level of safety as the existing
FRA standard.

In instances where FRA determines
that further information is required or
that the petition may be amended in a
reasonable manner to comply with the
requirements of § 231.33 or to ensure
that the existing industry standard
provides an equivalent level of safety to
existing FRA standards; the petition
may be returned to the petitioner. In
such circumstances, FRA will provide
written notice to the petitioner of the
item(s) requiring additional
consideration. The petitioner is

provided with 60 days from the date of
FRA’s written notice of return for
additional consideration to reply. The
petitioner’s reply must address the
item(s) identified by FRA in the written
notice of the return of the petition for
additional consideration as well as
complying with the submission
requirements of § 231.33(b) and the
service requirements in § 231.33(c). If
petitioner fails to submit a response
within the prescribed time period, the
petition will be deemed withdrawn,
unless good cause is shown.

Proposed paragraph (f)(5) provides
that when a petition is granted, it will
go into effect on January 1st, not less
than one (1) year and not more than two
(2) years from the date of FRA’s written
notice granting the petition. For
example, if FRA were to approve a
petition on July 1, 2010, the industry
standard would become effective on
January 1, 2012, for regulatory
enforcement purposes. This will allow
the industry appropriate time to
incorporate the standard, train
employees, and fit facilities to meet the
new requirements. Also, a copy of the
approved industry safety appliance
standard will be placed in the related
public docket by FRA where it can be
accessed by all interested parties.

Proposed paragraph (f)(6) establishes
the standard for reopening a granted
petition for special approval. A granted
petition may be re-opened only where
there is a showing of good cause. Good
cause requires the submission of
subsequent evidence that was not
previously considered. The subsequent
evidence must demonstrate that a
granted petition fails to comply with the
requirements of § 231.33; that the
existing industry safety appliance
standard does not provide at least an
equivalent level of safety as the
corresponding FRA regulation for the
nearest car type; or that further
information is required to make such a
determination.

Proposed paragraph (g) provides that
any industry standard approved
pursuant to § 231.33 will be enforced
against any person, as defined in 49 CFR
209.3, who violates any provision of the
approved standard or causes the
violation of any such provision. Civil
penalties associated with the failure to
follow an approved industry safety
appliance standard will be assessed
under part 231 by using the applicable
defect code contained in Appendix A.

Section 231.35 Procedure for
Modification of an Approved Industry
Safety Appliance Standard

This proposed section contains the
proposed procedural requirements for
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modifying industry safety appliance
standards that previously have been
approved by FRA. As in proposed
§231.33, FRA believes that notice to the
public and an opportunity to comment
is necessary under the Administrative
Procedure Act. If the petition for
modification is minor and there is no
objection to the petition for
modification by FRA or any other
interested party, the modified industry
safety appliance standard will
automatically become effective fifteen
(15) days after the close of the comment
period. In those circumstances where
FRA or any other interested party
objects to the modification petition FRA
proposes disposing of the petition
through the process laid out in proposed
§ 231.33(f). FRA expects that using the
framework in proposed § 231.33(f) will
allow for a more thorough review by the
agency to ensure that the proposed
modification provides at least an
equivalent level of safety as the
corresponding FRA regulation for the
nearest car type(s) prior to disposing of
the petition for modification.

Proposed paragraph (a) provides that
an industry representative may seek
modification of an existing industry
safety appliance standard for new car
construction after it has been approved
under § 231.33. Any such petition for
modification must include each of the
elements identified in § 231.33(b).

Proposed paragraph (b) covers service
of petitions for modification. The
procedures for service of petitions for
modification is the same as proposed in
§231.33(c).

Proposed paragraph (c) provides that
FRA will publish a notice in the Federal
Register announcing the receipt of each
petition for modification received under
§231.35(a).

Proposed paragraph (d) provides for
the same 60-day comment period as
proposed in § 231.33(e).

Proposed paragraph (e) establishes the
process for FRA review of petitions for
modification. It is expected that FRA
will review the petition for modification
during the 60-day comment period. In
instances where FRA has an objection to
the requested modification, it will
provide written notification to the party
requesting the modification detailing
FRA’s objection.

Proposed paragraph (f) sets up the
procedure for FRA’s disposition of
petitions for modification. A
modification proposed in a petition for
modification will become effective
fifteen (15) days after the close of the 60-
day comment period if FRA does not
receive any comments objecting to the
requested modification or if FRA does
not issue a written objection to the

requested modification. If an objection
to the requested modification is raised
by either an interested party or FRA, the
requested modification will be treated
as a petition for special approval of an
existing industry safety appliance
standard and disposition of the petition
will fall under the procedures provided
in § 231.33(f). Similarly, a petition for
modification that has been granted may
be re-opened where good cause is
shown, as discussed above.

Proposed paragraph (g) provides that
any modification of an industry
standard approved by FRA under
§ 231.35 will be enforced against any
person, as defined in 49 CFR 209.3, who
violates any provision of the approved
standard or causes the violation of any
such provision. As with § 231.33, civil
penalties will be assessed using the
applicable defect code contained in
appendix A to part 231.

V. Regulatory Impact

A. Executive Order 12866 and DOT
Regulatory Policies and Procedures

This rule has been evaluated in
accordance with existing policies and
procedures. It is not considered a
significant regulatory action under
section 3(f) of Executive Order 12866,
58 FR 51735 (September 30, 1993), and,
therefore, was not reviewed by the
Office of Management and Budget. This
rule is not significant under the
Regulatory Policies and Procedures of
the Department of Transportation. 44 FR
11034 (February 26, 1979). It merely
seeks to add an alternative method of
compliance into the existing regulatory
requirements contained in 49 CFR part
231. The alternative method of
compliance is expected to be in the form
of a special approval process that will
allow FRA to accept new railcar designs
incorporating ergonomic design
standards and technological
advancements. FRA anticipates that the
implementation of the special approval
process in the railroad industry will
generate a beneficial effect on the
National economy and will not have an
economically adverse impact of over
$100 million per annum, as adjusted for
inflation.

B. Regulatory Flexibility Determination

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601 et seq., and Executive
Order 13272, 67 FR 53461 (August 16,
2002), require agency review of
proposed and final rules to assess their
impact on small entities. Pursuant to the
Regulatory Flexibility Act of 1980, 5
U.S.C. 605(b), FRA has prepared and
placed in the docket a Certification
Statement that assesses the small entity

impact of this proposed rule, and
certifies that this proposed rule is not
expected to have a significant economic
impact on a substantial number of small
entities.

Document inspection and copying
facilities are available at the DOT
Central Docket Management Facility
located in Room W12-140 on the
Ground level of the West Building, 1200
New Jersey Avenue, SE., Washington,
DC 20590. Docket material is also
available for inspection electronically
through the Federal eRulemaking Portal
at http://www.regulations.gov.
Photocopies may also be obtained by
submitting a written request to the FRA
Docket Clerk at the Office of Chief
Counsel, RCC-10, Mail Stop 10, Federal
Railroad Administration, 1200 New
Jersey Avenue, SE., Washington, DC
20590; please refer to Docket No. FRA—
2008-0116.

The U.S. Small Business
Administration (SBA) stipulates in its
“Size Standards” that the largest a
railroad business firm that is “for-profit”
may be, and still be classified as a
“small entity,” is 1,500 employees for
“Line-Haul Operating Railroads,” and
500 employees for “Switching and
Terminal Establishments.” “Small
entity” is defined in the Act as a small
business that is independently owned
and operated, and is not dominant in its
field of operation. SBA’s “Size
Standards” may be altered by Federal
agencies after consultation with SBA
and in conjunction with public
comment. Pursuant to that authority,
FRA has published a final policy that
formally establishes “small entities” as
railroads which meet the line haulage
revenue requirements of a Class III
railroad. The revenue requirements are
currently $20 million or less in annual
operating revenue. The $20 million
limit (which is adjusted by applying the
railroad revenue deflator adjustment) is
based on the Surface Transportation
Board’s threshold for a Class III railroad
carrier. FRA uses the same revenue
dollar limit to determine whether a
railroad or shipper or contractor is a
small entity.

There are approximately 700 small
railroads that could be affected by the
proposed regulation. Consequently, this
regulation could affect a substantial
number of small entities. However, FRA
does not anticipate that this regulation
would impose a significant economic
impact on such entities.

The proposed rule would also apply
to governmental jurisdictions or transit
authorities that provide commuter rail
service—none of which is small for
purposes of the SBA (i.e., no entity
serves a locality with a population less
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than 50,000). These entities also receive
Federal transportation funds. Intercity
rail service providers Amtrak and the
Alaska Railroad Corporation would also
be subject to this rule, but they are not
small entities and likewise receive
Federal transportation funds.

The proposed rule, if promulgated,
will not have a significant economic
impact on a substantial number of small
entities, as there are no direct costs to
small entities. Small entities will not be
responsible for preparing the petitions
for special approval. Furthermore, FRA
does not believe there will not be any
significant costs to implementing any
approved industry standard as any such
standard will likely be a repositioning of
existing safety appliances and will only
be applicable to newly manufactured
units. FRA believes that these
construction costs, if any, will be
negligible. Moreover, few small entities
purchase newly manufactured
equipment; generally, these operators
acquire used equipment from larger
railroads. Accordingly, FRA does not
consider this impact of this proposal to
be significant for small entities.

FRA invites comments from all
interested parties on this Certification.
FRA particularly encourages small
entities that could potentially be
impacted by the proposed amendment
to participate in the public comment
process by submitting comments on this
assessment or this rulemaking to the
official U.S. Department of
Transportation (DOT) docket. A draft of
the proposed rule has not been
submitted to the Small Business
Administration (SBA) for formal review.
However, FRA will consider any
comments submitted by the SBA in
developing the final rule.

C. Federalism

Executive Order 13132, 64 FR 43255
(August 10, 1999), requires FRA to
develop an accountable process to
ensure “meaningful and timely input by
State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” are
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,

on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” Under Executive
Order 13132, the agency may not issue

a regulation with federalism
implications that imposes substantial
direct compliance costs and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, the agency consults with
State and local governments, or the
agency consults with State and local
government officials early in the process
of developing the regulation. Where a
regulation has federalism implications
and preempts State law, the agency
seeks to consult with State and local
officials in the process of developing the
regulation.

This NPRM has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132. This proposed rule would not
have a substantial effect on the States or
their political subdivisions; it would not
impose any compliance costs; and it
would not affect the relationships
between the Federal government and
the States or their political subdivisions,
or the distribution of power and
responsibilities among the various
levels of government. Therefore, the
consultation and funding requirements
of Executive Order 13132 do not apply.

However, this proposed rule could
have preemptive effect by operation of
law under certain provisions of the
Federal railroad safety statutes,
specifically the former Federal Railroad
Safety Act of 1970 (former FRSA),
repealed and recodified at 49 U.S.C.
20106, and the former Safety Appliance
Acts (former SAA), repealed and
recodified at 49 U.S.C. 20301-20304,
20306. See Public Law 103-272 (July 5,
1994). The former FRSA provides that
States may not adopt or continue in
effect any law, regulation, or order
related to railroad safety or security that
covers the subject matter of a regulation
prescribed or order issued by the
Secretary of Transportation (with
respect to railroad safety matters) or the
Secretary of Homeland Security (with

respect to railroad security matters),
except when the State law, regulation,
or order qualifies under the “local safety
or security hazard” exception to section
20106. Moreover, the former SAA has
been interpreted by the Supreme Court
as totally preempting the field “of
equipping cars with appliances
intended for the protection of
employees.” See Southern Ry. Co. v.
R.R. Commission of Indiana, 236 U.S.
439, 446, 35 S.Ct. 304, 305 (1915).

In sum, FRA has analyzed this
proposed rule in accordance with the
principles and criteria contained in
Executive Order 13132. As explained
above, FRA has determined that this
proposed rule has no federalism
implications, other than the possible
preemption of State laws under the
former FRSA and the former SAA.
Accordingly, FRA has determined that
preparation of a federalism summary
impact statement for this proposed rule
is not required.

D. International Trade Impact
Assessment

The Trade Agreement Act of 1979,
Public Law 96-39 (July 26, 1979),
prohibits Federal agencies from
engaging in any standards or related
activities that create unnecessary
obstacles to the foreign commerce of the
United States. Legitimate domestic
objectives, such as safety, are not
considered unnecessary obstacles. The
statute also requires consideration of
international standards and where
appropriate, that they be the basis for
U.S. standards. This rulemaking is
purely domestic in nature and is not
expected to affect trade opportunities
for U.S. firms doing business overseas or
for foreign firms doing business in the
United States.

E. Paperwork Reduction Act

The information collection
requirements in this proposed rule have
been submitted for approval to the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act of 1995, 44 U.S.C. 3501 et seq. The
sections that contain the new
information collection requirements,
and the estimated time to fulfill each
requirement are as follows:

: Total annual
CFR section Respondent universe Total annual responses Ave:age time per burden
esponse hours
231.33—Special Approval Petitions of an Existing | AAR ......ccccoeieiiieniicnnne 5 petitions ........cccoeenee. 160 hours .......ccccceeeeeee 800
Industry Safety Appliance Standard for New
Car Construction.
—Statement Affirming Copy of Special Approval | AAR .......ccocoeiiiiieeninenne 5 statements ................. 30 minutes ......cccceeeeeenen 3
Petition Has Been Served on RR Employee
Representatives.
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: Total annual
CFR section Respondent universe Total annual responses Average time per burden
response hours
—Special Approval Petition Copies to RR Em- | AAR .....ccooiiiiiiieenene. 565 copies ........ccoeennee. 2 hours .....ccocceveieniiieens 1,130
ployee Representative/Other Parties.
—Statements of Interest to FRA ........cccceiinnnen. 5 Labor Groups/Public .. | 15 statements ............... 7 hours .....ccoccevieiicieens 105
—Comments on Special Approval Petitions ......... 728 Railroads/5 Labor 25 comments ................ 6 hours ......cccevvevrcieennns 150
Groups/Public.
—Disposition of Petitions: Hearings .................... AAR/5 Labor Groups/ 1 hearing ......ccccceeeenennen. 8 hours .....cccevviiiiine 8
Public.
—Disposition of Petitions: Further Information | AAR .......ccccooeiiiiiiinienne 1 document ........ccccceeeee 3 hours ....ccceeveeneiiiiieins 3
Needed.
231.35—Petitions for Modification of an Ap- | AAR ....ccooiiiiiiiiiee, 5 petitions ........cccoeeenee. 160 hours ........ccccveeeene 800
proved Existing Industry Safety Appliance
Standard for New Car Construction.
—Statement Affirming Copy of Modification Peti- | AAR .......cccooviveieieenene. 5 statements ................ 30 minutes ........cceceees 3
tion Has Been Served on RR Employee Rep-
resentatives.
—NModification Petition Copies to RR Employee | AAR .......cccoviiiiiiiiiicene 565 copies ........ccceeenne. 2 hours .....ccoecveeneercieennns 1,130
Representative/Other Parties.
—Statements of Interest to FRA ........ccoviiiiiies 5 Labor Groups/Public .. | 15 statements 105
—Comments on Modification Approval Petitions 728 Railroads/5 Labor 25 comments 150
Groups/Public.
—Disposition of Petitions: Further Information | AAR .......cooiiiiiiiiiiieinnee 1 document ................... 3
Needed.

All estimates include the time for
reviewing instructions; searching
existing data sources; gathering or
maintaining the needed data; and
reviewing the information.

Pursuant to 44 U.S.C. 3506(c)(2)(B),
FRA solicits comments concerning:
whether these information collection
requirements are necessary for the
proper performance of the functions of
FRA, including whether the information
has practical utility; the accuracy of
FRA'’s estimates of the burden of the
information collection requirements; the
quality, utility, and clarity of the
information to be collected; and
whether the burden of collection of
information on those who are to
respond, including through the use of
automated collection techniques or
other forms of information technology,
may be minimized.

For information or a copy of the
paperwork package submitted to OMB,
contact Mr. Robert Brogan, FRA Office
of Safety, Information Clearance Officer,
at 202—493-6292, or Ms. Kimberly
Toone, FRA Office of Administration,
Information Clearance Officer, at 202—
493-6132.

Organizations and individuals
desiring to submit comments on the
collection of information requirements
should direct them to Mr. Robert Brogan
or Ms. Kimberly Toone, Federal
Railroad Administration, 1200 New
Jersey Avenue, SE., 3rd Floor,
Washington, DC 20590. Comments may
also be submitted via e-mail to Mr.
Brogan or Ms. Toone at the following
addresses: robert.brogan@dot.gov;
kimberly.toone@dot.gov.

OMB is required to make a decision
concerning the collection of information
requirements contained in this proposed
rule between 30 and 60 days after
publication of this document in the
Federal Register. Therefore, a comment
to OMB is best assured of having its full
effect if OMB receives it within 30 days
of publication. The final rule will
respond to any OMB or public
comments on the information collection
requirements contained in this proposal.

FRA is not authorized to impose a
penalty on persons for violating
information collection requirements
which do not display a current OMB
control number, if required. FRA
intends to obtain current OMB control
numbers for any new information
collection requirements resulting from
this rulemaking action prior to the
effective date of the final rule. The OMB
control number, when assigned, will be
announced by separate notice in the
Federal Register.

F. Compliance With the Unfunded
Mandates Reform Act of 1995

Pursuant to Section 201 of the
Unfunded Mandates Reform Act of
1995, Public Law 104—4 (March 22,
1995), 2 U.S.C. 1531, each Federal
agency “shall, unless otherwise
prohibited by law, assess the effects of
Federal regulatory actions on State,
local, and tribal governments, and the
private sector (other than to the extent
that such regulations incorporate
requirements specifically set forth in
law).” Section 204(a) of the Act, 2 U.S.C.
1534(a), requires the Federal agency to
develop an effective process to permit
timely input by elected officers (or their

designees) of State, local, and tribal
governments on a “significant
intergovernmental mandate.” A
“significant intergovernmental mandate”
under the Act is any provision in a
Federal agency regulation that would
impose an enforceable duty upon State,
local, and tribal governments in the
aggregate of $100 million (adjusted
annually for inflation) (currently $140.8
million) in any one year. Section 203 of
the Act, 2 U.S.C. 1533, which
supplements section 204(a), provides
that, before establishing any regulatory
requirements that might significantly or
uniquely affect small governments, the
agency shall have developed a plan,
which, among other things, must
provide for notice to potentially affected
small governments, if any, and for a
meaningful and timely opportunity for
these small governments to provide
input in the development of regulatory
proposals. The proposed amendment
does not contain any Federal
intergovernmental or private sector
mandates. Therefore, the requirements
of Title II of the Unfunded Mandates
Reform Act of 1995 do not apply.

G. Environmental Assessment

FRA has evaluated this proposed rule
in accordance with its “Procedures for
Considering Environmental Impacts”
(FRA’s Procedures), 64 FR 28545 (May
26, 1999), as required by the National
Environmental Policy Act, 42 U.S.C.
4321 et seq., other environmental
statutes, Executive Orders, and related
regulatory requirements. FRA has
determined that this proposed rule is
not a major FRA action (requiring the
preparation of an environmental impact
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statement or environmental assessment)
because it is categorically excluded from
detailed environmental review pursuant
to section 4(c)(20) of FRA’s Procedures.
See 64 FR 28547 (May 26, 1999).
Section 4(c)(20) reads as follows:

(c) Actions categorically excluded. Certain
classes of FRA actions have been determined
to be categorically excluded from the
requirements of these Procedures as they do
not individually or cumulatively have a
significant effect on the human environment.
* * * * *

The following classes of FRA actions are
categorically excluded:

* * * * *

(20) Promulgation of railroad safety rules
and policy statements that do not result in
significantly increased emissions or air or
water pollutants or noise or increased traffic
congestion in any mode of transportation.

In accordance with section 4(c) and
(e) of FRA’s Procedures, the agency has
further concluded that no extraordinary
circumstances exist with respect to this
regulation that might trigger the need for
a more detailed environmental review.
As aresult, FRA finds that this
proposed rule is not a major Federal
action significantly affecting the quality
of the human environment.

H. Energy Impact

Executive Order 13211 requires
Federal agencies to prepare a Statement
of Energy Effects for any “significant
energy action.” 66 FR 28355 (May 22,
2001). Under the Executive Order, a
“significant energy action” is defined as
any action by an agency (normally
published in the Federal Register) that
promulgates or is expected to lead to the
promulgation of a final rule or
regulation, including notices of inquiry,
advance notices of proposed
rulemaking, and notices of proposed
rulemaking: (1)(i) That is a significant
regulatory action under Executive Order
12866 or any successor order, and (ii) is
likely to have a significant adverse effect
on the supply, distribution, or use of
energy; or (2) that is designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. FRA has
evaluated this NPRM in accordance
with Executive Order 13211. FRA has
determined that this NPRM is not likely
to have a significant adverse effect on
the supply, distribution, or use of
energy. Consequently, FRA has
determined that this NPRM is not a
“significant energy action” within the
meaning of Executive Order 13211.

I. Privacy Act

FRA wishes to inform all potential
commenters that anyone is able to
search the electronic form of all

comments received into any agency
docket by the name of the individual
submitting the comment (or signing the
comment, if submitted on behalf of an
association, business, labor union, etc.).
You may review DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000, 65
FR 19477-78, or you may visit http://
www.regulations.gov/search/footer/
privacyanduse.jsp.

List of Subjects in 49 CFR Part 231

Penalties, Railroad safety, Railroad
safety appliances, Special approval
process.

Proposed Rule

For the reasons discussed in the
preamble, FRA proposes to amend part
231 of subtitle B, chapter II of title 49
of the Code of Federal Regulations as
follows:

PART 231—[AMENDED]

1. The authority citation for part 231
continues to read as follows:

Authority: 49 U.S.C. 20102-20103, 20107,
20131, 20301-20303, 21301-21302, 21304;
28 U.S.C. 2461, note; and 49 CFR 1.49.

2. Add §§231.33 and 231.35 to read
as follows:

§231.33 Procedure for special approval of
existing industry safety appliance
standards.

(a) General. The following procedures
govern the submission, consideration
and handling of any petition for special
approval of an existing industry safety
appliance standard for new construction
of railroad cars, locomotives, tenders, or
similar vehicles.

(b) Submission. An industry
representative may submit a petition for
special approval of an existing industry
safety appliance standard for new
construction. A petition for special
approval of an industry standard for
safety appliances shall include the
following:

(1) The name, title, address, and
telephone number of the primary
individual to be contacted with regard
to review of the petition.

(2) An existing industry-wide
standard that, at a minimum:

(i) Identifies the type(s) of equipment
to which the standard would be
applicable and the section or sections
within the safety appliance regulations
that the existing industry standard
would operate as an alternative to for
new car construction;

(ii) Ensures, as nearly as possible,
based upon the design of the equipment,
that the standard provides for the same
complement of handholds, sill steps,

ladders, hand or parking brakes,
running boards, and other safety
appliances as are required for a piece of
equipment of the nearest approximate
type(s) already identified in this part;

(iii) Complies with all statutory
requirements relating to safety
appliances contained at 49 U.S.C. 20301
and 20302;

(iv) Addresses the specific number,
dimension, location, and manner of
application of each safety appliance
contained in the industry standard;

(v) Provides appropriate data or
analysis, or both, for FRA to consider in
determining whether the existing
industry standard will provide at least
an equivalent level of safety;

(vi) Includes drawings, sketches, or
other visual aids that provide detailed
information relating to the design,
location, placement, and attachment of
the safety appliances; and

(vii) Demonstrates the ergonomic
suitability of the proposed arrangements
in normal use.

(3) A statement affirming that the
petitioner has served a copy of the
petition on designated representatives of
the employees responsible for the
equipment’s operation, inspection,
testing, and maintenance under this
part, together with a list of the names
and addresses of the persons served.

(c) Service.

(1) Each petition for special approval
under paragraph (b) of this section shall
be submitted to the FRA Docket Clerk,
West Building Third Floor, Office of
Chief Counsel, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

(2) Service of each petition for special
approval of an existing industry safety
appliance standard under paragraph (b)
of this section shall be made on the
following:

(i) Designated representatives of the
employees responsible for the
equipment’s operation, inspection,
testing, and maintenance under this
part;

(ii) Any organizations or bodies that
either issued the standard to which the
special approval pertains or issued the
industry standard that is proposed in
the petition; and

(iii) Any other person who has filed
with FRA a current statement of interest
in reviewing special approvals under
the particular requirement of this part at
least 30 days but not more than 5 years
prior to the filing of the petition. If filed,
a statement of interest shall be filed
with the FRA Docket Clerk, West
Building Third Floor, Office of Chief
Counsel, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, and shall
reference the specific section(s) of this
part in which the person has an interest.
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A statement of interest that properly
references the specific section(s) in
which the person has an interest will be
posted in the docket to ensure that each
statement is accessible to the public.

(d) Federal Register notice. FRA will
publish a notice in the Federal Register
announcing the receipt of each petition
received under paragraph (b) of this
section. The notice will identify the
public docket number in the Federal
eRulemaking Portal (FeP) where the
contents of each petition can be
accessed and reviewed. The FeP can be
accessed 24 hours a day, seven days a
week, via the Internet at the docket’s
Web site at http://www.regulations.gov.
All documents in the FeP are available
for inspection and copying on the
website or are available for examination
at the DOT Docket Management Facility,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, during regular
business hours (9 a.m.-5 p.m.).

(e) Comment. Not later than 60 days
from the date of publication of the
notice in the Federal Register
concerning a petition received pursuant
to paragraph (b) of this section, any
person may comment on the petition.
Any such comment shall:

(1) Set forth specifically the basis
upon which it is made and contain a
concise statement of the interest of the
commenter in the proceeding; and

(2) Be submlttedp by mail or hand-
delivery to the Docket Clerk, DOT
Docket Management Facility, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590, or electronically
via the Internet at http://
www.regulations.gov. Any comments or
information sent directly to FRA will be
immediately provided to the DOT FeP
for inclusion in the public docket
related to the petition. All comments
should identify the appropriate docket
number for the petition to which they
are commenting.

63)] Dzsposmon of petitions.

(1) FRA will Concﬁlct a hearing on a
petition in accordance with the
procedures provided in § 211.25 of this
chapter, if necessary.

(2) FRA will normally act on a
petition within 90 days of the close of
the comment period related to the
petition. If the petition is neither
granted nor denied within that
timeframe, the petition will remain
pending unless withdrawn by the
petitioner.

(3) A petition may be:

(i) Granted where it is determined that
the petition complies with the
requirements of this section and that the
existing industry safety appliance

standard provides at least an equivalent
level of safety as the existing FRA
standards;

(ii) Denied where it is determined that
the petition does not comply with the
requirements of this section or that the
existing industry safety appliance
standard does not provide at least an
equivalent level of safety as the existing
FRA standards; or

(iii) Returned to the petitioner for
additional consideration where it is
determined that further information is
required or that the petition may be
amended in a reasonable manner to
comply with the requirements of this
section or to ensure that the existing
industry standard provides at least an
equivalent level of safety as the existing
FRA standards. Where the petition is
returned to the petitioner, FRA will
provide written notice to the petitioner
of the item(s) identified by FRA as
requiring additional consideration.
Petitioner shall reply within 60 days
from the date of FRA’s written notice of
return for additional consideration or
the petition will be deemed withdrawn,
unless good cause is shown. Petitioner’s
reply shall:

(A) Address the item(s) raised by FRA
in the written notice of the return of the
petition for additional consideration;

(B) Comply with the submission
requirements of paragraph (b) of this
section; and

(C) Comply with the service
requirements in paragraph (c) of this
section.

(4) When FRA grants or denies a
petition, or returns a petition for
additional consideration, written notice
will be sent to the petitioner and other
interested parties.

(5) If a petition is granted, it shall go
into effect on January 1st, not less than
one (1) year and not more than two (2)
years from the date of FRA’s written
notice granting the petition. FRA will
place a copy of the approved industry
safety appliance standard in the related
public docket where it can be accessed
by all interested parties.

(6) A petition, once approved, may be
re-opened upon good cause shown.
Good cause exists where subsequent
evidence demonstrates that an approved
petition does not comply with the
requirements of this section; that the
existing industry safety appliance
standard does not provide at least an
equivalent level of safety as the
corresponding FRA regulation for the
nearest car type(s); or that further
information is required to make such a
determination. When a petition is re-
opened for good cause shown, it shall
return to pending status and shall not be
considered approved or denied.

g) Enforcement. Any industry
standard approved pursuant to this
section will be enforced against any
person, as defined at 49 CFR 209.3, who
violates any provision of the approved
standard or causes the violation of any
such provision. Civil penalties will be
assessed under this part by using the
applicable defect code contained in
appendix A to this part.

§231.35 Procedure for modification of an
approved industry safety appliance
standard for new car construction.

(a) Petitions for modification of an
approved industry safety appliance
standard. An industry representative
may seek modification of an existing
industry safety appliance standard for
new construction of railroad cars,
locomotives, tenders, or similar vehicles
after the petition for special approval
has been approved pursuant to § 231.33.
The petition for modification shall
include each of the elements identified
in §231.33(b).

(b) Service.

(1) Each petition for modification of
an approved industry standard under
paragraph (a) of this section shall be
submitted to the FRA Docket Clerk,
West Building Third Floor, Office of
Chief Counsel, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

(2) Service of each petition for
modification of an existing industry
safety appliance standard under
paragraph (a) of this section shall be
made on the following:

(i) Designated representatives of the
employees responsible for the
equipment’s operation, inspection,
testing, and maintenance under this
part;

(ii) Any organizations or bodies that
either issued the standard incorporated
in the section(s) of the rule to which the
modification pertains or issued the
industry standard that is proposed in
the petition for modification; and

(iii) Any other person who has filed
with FRA a current statement of interest
in reviewing special approvals under
the particular requirement of this part at
least 30 days but not more than 5 years
prior to the filing of the petition. If filed,
a statement of interest shall be filed
with FRA’s Associate Administrator for
Safety and shall reference the specific
section(s) of this part in which the
person has an interest.

(c) Federal Register document. Upon
receipt of a petition for modification,
FRA will publish a notice in the Federal
Register announcing the receipt of each
petition received under paragraph (a) of
this section. The notice will identify the
public docket number in the Federal
eRulemaking Portal (FeP) where the
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contents of each petition can be
accessed and reviewed. The FeP can be
accessed 24 hours a day, seven days a
week, via the Internet at the docket’s
Web site at http://www.regulations.gov.
All documents in the FeP are available
for inspection and copying on the Web
site or are available for examination at
the DOT Docket Management Facility,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, during regular
business hours (9 a.m.—5 p.m.).

(d) Comment. Not later than 60 days
from the date of publication of the
notice in the Federal Register
concerning a petition for modification
under paragraph (a) of this section, any
person may comment on the petition.
Any such comment shall:

(1) Set forth specifically the basis
upon which it is made, and contain a
concise statement of the interest of the
commenter in the proceeding; and

(2) Be submitted by mail or hand-
delivery to the Docket Clerk, DOT
Docket Management Facility, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590, or electronically
via the Internet at http://
www.regulations.gov. Any comments or
information sent directly to FRA will be
immediately provided to the DOT FeP
for inclusion in the public docket
related to the petition. All comments
should identify the appropriate docket
number for the petition to which they
are commenting.

(e) FRA Review. During the 60 days
provided for public comment, FRA will
review the petition. If FRA objects to the
requested modification, written
notification will be provided within this
60-day period to the party requesting
the modification detailing FRA’s
objection.

(f) Disposition of petitions for
modification.

(1) If no comment objecting to the
requested modification is received
during the 60-day comment period,
provided by paragraph (d) of this
section, or if FRA does not issue a
written objection to the requested
modification, the modification will
become effective fifteen (15) days after
the close of the 60-day comment period.

(2) If an objection is raised by an
interested party, during the 60-day
comment period, or if FRA issues a
written objection to the requested
modification, the requested
modification will be treated as a petition
for special approval of an existing
industry safety appliance standard and
handled in accordance with the
procedures provided in § 231.33(f).

(3) A petition for modification, once
approved, may be re-opened upon good
cause shown. Good cause exists where
subsequent evidence demonstrates that
an approved petition does not comply
with the requirements of this section;
that the existing industry safety
appliance standard does not provide at
least an equivalent level of safety as the
corresponding FRA regulation for the
nearest car type(s); or that further
information is required to make such a
determination. When a petition is re-
opened for good cause shown, it shall
return to pending status and shall not be
considered approved or denied.

(g) Enforcement. Any modification of
an industry standard approved pursuant
to this section will be enforced against
any person, as defined at 49 CFR 209.3,
who violates any provision of the
approved standard or causes the
violation of any such provision. Civil
penalties will be assessed under this
part by using the applicable defect code
contained in appendix A to this part.

Issued in Washington, DC, on June 29,
2010.

Joseph C. Szabo,

Administrator, Federal Railroad
Administration.

[FR Doc. 2010-16153 Filed 7—1-10; 8:45 am]
BILLING CODE 4910-06-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS-R8-ES-2009-0072]
[92210-1117-0000-B4]

RIN 1018-AW23

Endangered and Threatened Wildlife
and Plants; Revised Critical Habitat for
Santa Ana Sucker

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; reopening of
comment period.

SUMMARY: We, the U.S. Fish and
Wildlife Service, are reopening the
comment period on our December 9,
2009, proposed revised designation of
critical habitat for Santa Ana sucker
(Catostomus santaanae) under the
Endangered Species Act of 1973, as
amended (Act). We are reopening the
comment period for an additional 30
days to allow all interested parties an
opportunity to comment simultaneously
on the proposed revised critical habitat
designation, the draft economic analysis
(DEA) associated with the proposed
critical habitat designation, proposed

revisions to one subunit, and the
amended Required Determinations
section of the preamble. We are also
announcing the location and time of a
public hearing to receive public
comments on the proposal. If you
submitted comments previously, you do
not need to resubmit them because we
have already incorporated them into the
public record and will fully consider
them in preparation of the final rule.
DATES: Written comments: You may
submit comments by one of the
following methods: We will consider
comments that we receive on or before
August 2, 2010.

Public hearing: We will hold a public
hearing on this proposed rule on July
21, 2010, from 1 p.m. to 3 p.m. and from
6 p.m. to 8 p.m.

ADDRESSES: Written comments: You may
submit comments by one of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments to
Docket No. FWS-R8-ES-2009-0072.

¢ U.S. mail or hand-delivery: Public
Comments Processing, Attn: FWS-R8-
ES-2009-0072; Division of Policy and
Directives Management; U.S. Fish and
Wildlife Service; 4401 N. Fairfax Drive,
Suite 222; Arlington, VA 22203.

Public hearing: We will hold a public
hearing at Ayres Suites Corona West,
1900 W Frontage Road, Corona, CA
92882.

We will post all comments on http://
www.regulations.gov. This generally
means that we will post any personal
information you provide us (see the
Public Comments section below for
more information).

FOR FURTHER INFORMATION CONTACT: Jim
Bartel, Field Supervisor, U.S. Fish and
Wildlife Service, Carlsbad Fish and
Wildlife Office, 6010 Hidden Valley
Road, Suite 101, Carlsbad, CA 92011;
telephone (760) 431-9440; facsimile
(760) 431-5901. If you use a
telecommunications device for the deaf
(TDD) you may call the Federal
Information Relay Service (FIRS) at
(800) 877-8339.

SUPPLEMENTARY INFORMATION:

Public Comments

We intend that any final action
resulting from the proposed rule will be
based on the best scientific data
available and will be as accurate and
effective as possible. Therefore, we
request comments or information from
other concerned government agencies,
the scientific community, industry, and
other interested parties during this
reopened comment period on the
proposed rule to revise critical habitat
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for Santa Ana sucker that was published

in the Federal Register on December 9,

2009 (74 FR 65056), including the DEA

of the proposed revised critical habitat

designation, the changes to proposed
critical habitat in Subunit 1A, the
considered exclusion of critical habitat
in Subunits 1B and 1C, and the
amended required determinations
section provided in this document. We
are particularly interested in comments
concerning:

(1) The reasons we should or should
not revise the designation of habitat as
“critical habitat” for Santa Ana sucker
under section 4 of the Endangered
Species Act of 1973, as amended (Act;
16 U.S.C. 1531 et seq.), including
whether the benefit of designation
would outweigh any threats to the
species caused by the designation, such
that the designation of critical habitat is
prudent.

(2) Specific information on:
¢ Areas that provide habitat for Santa

Ana sucker that we did not discuss
in the proposed revised critical
habitat rule;

e Areas within the geographical area
occupied by the species at the time
of listing that contain the physical
and biological features essential to
the conservation of the species
which may require special
management considerations or
protection, that we should include
in the revised designation and
reason(s) why (see the Physical and
Biological Features section of the
revised proposed rule published
December 9, 2009 (74 FR 65056), for
further discussion);

¢ Areas outside the geographical area
occupied by the species at the time
of listing that are essential for the
conservation of the species and
why; and

e Special management considerations or
protections that may be required for
the features essential to the
conservation of the Santa Ana
Sucker identified in the proposed
revised rule, including managing
for the potential effects of climate
change.

(3) Information on the projected and
reasonably likely impacts of climate
change on this species and the critical
habitat areas we are proposing.

(4) How the proposed revised critical
habitat boundaries could be refined to
more closely circumscribe the areas
identified as containing the features
essential to the species’ conservation.

(5) Specific information on our
proposed designation of City Creek,
Plunge Creek, and the Santa Ana River
above Seven Oaks Dam to provide
habitat for future reintroduction of

Santa Ana sucker to augment the Santa
Ana sucker population in the Santa Ana
River. See Critical Habitat Units section
of the revised proposed rule (74 FR
65056), for further discussion.

(6) Specific information on Santa Ana
sucker, habitat conditions, and the
presence of physical and biological
features essential to the conservation of
the species in Subunit 1B below Prado
Dam.

(7) Specific information on the
sediment contribution from tributaries
to the Santa Ana River below Prado
Dam (Subunit 1B).

(8) Specific information on the Santa
Ana sucker, habitat conditions, and the
presence of potential permanent barriers
to movement in Big Tujunga Wash
(Subunit 3A), particularly between the
Big Tujunga Canyon Road Bridge and
the Big Tujunga Dam. See Critical
Habitat Units section of the December 9,
2009, revised proposed rule ((74 FR
65056), for further discussion.

(9) Land-use designations and current
or planned activities in the areas
proposed as critical habitat, as well as
their possible effects on the proposed
critical habitat.

(10) Information that may assist us in
identifying or clarifying the PCEs. See
the Primary Constituent Elements
(PCEs) section of the revised proposed
rule (74 FR 65056), for further
discussion.

(11) Specific information on instream
gradient (slope) limitations of the
species. In the proposed rule, we
assume that Santa Ana suckers are
unable to occupy stream sections where
the instream slope exceeds 7 degrees.
See the PCEs section of the December 9,
2009, proposed rule (74 FR 65056), for
further discussion.

(12) Any probable economic, national
security, or other impacts of designating
particular areas as critical habitat, and,
in particular, any impacts on small
entities (e.g., small businesses or small
governments), and the benefits of
including or excluding areas that exhibit
these impacts.

(13) Whether any specific areas being
proposed as critical habitat should be
excluded under section 4(b)(2) of the
Act, and whether the benefits of
potentially excluding any particular
area outweigh the benefits of including
that area under section 4(b)(2) of the
Act. See the Exclusions section of the
December 9, 2009, the revised proposed
rule (74 FR 65056), and the Additional
Areas Currently Considered for
Exclusion Under Section 4(b)(2) of the
Act section of this document for further
discussion.

(14) The potential exclusion of
Subunits 1B and 1C under section

4(b)(2) of the Act based on the benefits
to the species provided by
implementation of the Western
Riverside County Multiple Species
Habitat Conservation Plan and Santa
Ana Sucker Conservation Program and,
whether the benefits of exclusion of
these areas outweigh the benefits of
including this area as critical habitat,
and why. See Additional Areas
Currently Considered for Exclusion
Under Section 4(b)(2) of the Act section
below and Exclusions section of the
December 9, 2009, revised proposed
rule (74 FR 65056) for further
discussion.

(15) Specific conservation that has
been achieved for Santa Ana sucker or
its habitat as a result of the Santa Ana
Sucker Conservation Program, Western
Riverside County Multiple Species
Habitat Conservation Plan, or other
conservation or management programs
within proposed revised critical habitat.

(16) Information on any quantifiable
economic costs or benefits of the
proposed revised designation of critical
habitat.

(17) Information on the extent to
which the description of potential
economic impacts in the DEA is
complete and accurate.

(18) Whether our approach to
designating critical habitat could be
improved or modified in any way to
provide an opportunity for greater
public participation and understanding,
or to assist us in accommodating public
concerns and comments.

If you submitted comments or
information on the proposed rule (74 FR
65056) during the initial comment
period from December 9, 2009, to
February 8, 2010, please do not
resubmit them. These comments are
included in the public record for this
rulemaking, and we will fully consider
them in the preparation of our final
determination. Our final determination
concerning the revised critical habitat
for Santa Ana sucker will take into
consideration all written comments and
any additional information we receive
during both comment periods. On the
basis of public comments, we may,
during the development of our final
determination, find that areas within the
proposed revised critical habitat
designation do not meet the definition
of critical habitat, that some
modifications to the described
boundaries are appropriate, or that areas
may or may not be appropriate for
exclusion under section 4(b)(2) of the
Act.

You may submit your comments and
materials concerning our proposed
revised rule, the associated DEA, and
our amended required determinations
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by one of the methods listed in the
ADDRESSES section.

If you submit a comment via http://
www.regulations.gov, your entire
submission—including any personal
identifying information—will be posted
on the website. If your submission is
made via a hard copy that includes
personal identifying information, you
may request at the top of your document
that we withhold this information from
public review. However, we cannot
guarantee that we will be able to do so.
We will post all hard copy comments on
http://www.regulations.gov. Please
include sufficient information with your
comments to allow us to verify any
scientific or commercial information
you include.

Comments and materials we receive,
as well as supporting documentation we
used to prepare this notice, will be
available for public inspection at http://
www.regulations.gov, or by
appointment, during normal business
hours, at the U.S. Fish and Wildlife
Service’s Carlsbad Fish and Wildlife
Office (see the FOR FURTHER INFORMATION
CONTACT section). You may obtain
copies of the proposed revised critical
habitat (74 FR 65056) and the DEA on
the Internet at http://
www.regulations.gov at Docket No.
FWS-R8-ES-2009-0072, or by mail from
the Carlsbad Fish and Wildlife Office
(see the FOR FURTHER INFORMATION
CONTACT section).

Public Hearings

The public hearings will take place on
July 21, 2010, from 1 p.m. to 3 p.m. and
from 6 p.m. to 8 p.m. at Ayres Suites
Corona West, 1900 W. Frontage Road,
Corona, CA 92882. The public hearing
location is wheelchair-accessible. If you
plan to attend the public hearing and
need special assistance such as sign
language interpretation or other
reasonable accommodation, please
notify the US FWS (see FOR FURTHER
INFORMATION CONTACT) at least 3
business days in advance. Include your
contact information as well as
information about your specific needs.

Background

It is our intent to discuss only those
topics directly relevant to the proposed
revised designation of critical habitat for
Santa Ana sucker in this document. For
more detailed information on the
taxonomy, biology, and ecology of Santa
Ana sucker, please refer to the final
listing rule published in the Federal
Register on April 12, 2000 (65 FR
19686); the designation and revision of
critical habitat for Santa Ana sucker
published in the Federal Register on
February 26, 2004 (69 FR 8839); and on

January 4, 2005 (70 FR 426);
respectively; and the second proposed
revision of critical habitat for Santa Ana
sucker published in the Federal
Register on December 9, 2009 (74 FR
65056), or the Carlsbad Fish and
Wildlife Office (see the FOR FURTHER
INFORMATION CONTACT section).

California Trout, Inc., et al. filed suit
against the Service on November 15,
2007, alleging that the January 4, 2005,
final designation of critical habitat
violated provisions of the Act and
Administrative Procedure Act
[(California Trout, Inc., et al., v. United
States Fish and Wildlife, et al., Case No.
07-CV-05798 (N.D. Cal.) transferred
Case No. CV 08-4811 (C.D. Cal.)]. The
plaintiffs alleged that our January 4,
2005, revised critical habitat designation
for Santa Ana sucker was insufficient
for various reasons and should include
the Santa Clara River population. We
entered into a stipulated settlement
agreement with plaintiffs that was
approved by the District Court on
January 21, 2009. Pursuant to the
District Court Order, we committed to
submit a proposed revised critical
habitat designation for Santa Ana sucker
to the Federal Register by December 1,
2009, and submit a revised critical
habitat designation to the Federal
Register by December 1, 2010. We
published the proposed revised critical
habitat designation in the Federal
Register on December 9, 2009 (74 FR
65056).

Section 3 of the Act defines critical
habitat as “(i) the specific areas within
the geographical area occupied by a
species, at the time it is listed in
accordance with [the Act], on which are
found those physical or biological
features (I) essential to the conservation
of the species and (II) which may
require special management
considerations or protection; and (ii)
specific areas outside the geographical
area occupied by the species at the time
it is listed in accordance with [the Act],
upon a determination by the Secretary
that such areas are essential for the
conservation of the species” (16 U.S.C.
1532(5)(A)(i) and (ii)). If the proposed
rule is made final, section 7 of the Act
will prohibit destruction or adverse
modification of critical habitat by any
activity funded, authorized, or carried
out by any Federal agency. Federal
agencies proposing actions that may
affect critical habitat must consult with
us on the effects of their proposed
actions under section 7(a)(2) of the Act.

Draft Economic Analysis

Section 4(b)(2) of the Act requires that
we designate critical habitat based upon
the best scientific data available after

taking into consideration the economic
impact, impact on national security, or
any other relevant impact of specifying
any particular area as critical habitat.

We prepared a DEA (Industrial
Economics, Inc. (IEC) 2010) that
identifies and analyzes the potential
impacts associated with the proposed
revised critical habitat designation for
Santa Ana sucker published in the
Federal Register on December 9, 2009
(74 FR 65056). The DEA looks
retrospectively at costs incurred since
the April 12, 2000 (65 FR 19686), listing
of Santa Ana sucker as a threatened
species. The DEA quantifies the
economic impacts of all potential
conservation efforts for Santa Ana
sucker. However, some of these costs
will likely be incurred regardless of
whether or not we finalize the revised
critical habitat. The economic impact of
the proposed revised critical habitat
designation is analyzed by comparing
scenarios both “with critical habitat”
and “without critical habitat.” The
“without critical habitat” scenario
represents the baseline for the analysis,
considering protections that are already
in place for the species (such as
protections under the Act and other
Federal, State, and local regulations).
The baseline, therefore, represents costs
incurred regardless of whether critical
habitat is designated. The “with critical
habitat” scenario describes the
incremental impacts associated
specifically with the designation of
critical habitat for the species.
Incremental conservation efforts and
associated impacts are those not
expected to occur absent the critical
habitat designation for Santa Ana
sucker. In other words, incremental
costs are those attributable solely to the
designation of critical habitat above and
beyond the baseline costs. The DEA also
qualitatively discusses the potential
incremental economic benefits
associated with the designation of
critical habitat. The incremental impacts
are the impacts we may consider in the
revised designation of critical habitat
relative to areas that may be excluded
under section 4(b)(2) of the Act. The
analysis forecasts both baseline and
incremental impacts likely to occur if
we finalize the proposed revised critical
habitat designation.

The revised DEA (made available with
the publication of this notice and
referred to throughout this document
unless otherwise noted) estimates the
foreseeable economic impacts of the
proposed revised critical habitat
designation for Santa Ana sucker. The
DEA describes economic impacts of
Santa Ana sucker conservation efforts
associated with the following categories
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of activities: (1) Water management; (2)
residential and commercial
development; (3) transportation-related
projects; (4) point sources of pollution
including the Santa Ana Regional
Interceptor line; (5) recreational
activities; and (6) commercial and
recreational mining.

Baseline economic impacts are those
impacts that result from listing and
other conservation efforts for Santa Ana
sucker. Conservation efforts related to
water management, transportation, and
development activities constitute the
majority of total baseline costs
(approximately 90 percent of post-
designation upper-bound baseline
impacts when a 7 percent discount rate
is used) in areas of proposed revised
critical habitat. Conservation efforts
related to point source pollution and
off-highway vehicle recreation comprise
the remaining approximate 10 percent
of post-designation upper-bound
baseline impacts when a 7 percent
discount rate is used. Total future
baseline impacts are estimated to be
$22.6 to $29.8 million ($1.99 to $2.62
million annualized) in present value
terms using a 7 percent discount rate
over the next 20 years (2011 to 2030) in
areas proposed as revised critical habitat
(IEC 2010, p. ES-3).

Conservation efforts related to water
management activities, transportation
projects, and residential and
commercial development projects
comprise most (90 percent) of the
quantified incremental impacts for the
proposed revised critical habitat rule.
Impacts associated with transportation
projects make up the largest portion of
post-designation upper-bound
incremental impacts, accounting for 38
to 53 percent of the forecast incremental

impacts when a 7 percent discount rate
is used. The DEA estimates total
potential incremental economic impacts
in areas proposed as revised critical
habitat over the next 20 years (2011 to
2030) to be $6.87 million to $9.45
million ($606,000 to $834,000
annualized) in present value terms
applying a 7 percent discount rate (IEC
2010, p. ES-2).

The DEA considers both economic
efficiency and distributional effects. In
the case of habitat conservation,
efficiency effects generally reflect the
“opportunity costs” associated with the
commitment of resources to comply
with habitat protection measures (such
as lost economic opportunities
associated with restrictions on land
use). The DEA also addresses how
potential economic impacts are likely to
be distributed, including an assessment
of any local or regional impacts of
habitat conservation and the potential
effects of conservation activities on
government agencies, private
businesses, and individuals. The DEA
measures lost economic efficiency
associated with residential and
commercial development and public
projects and activities, such as
economic impacts on water
management and transportation
projects, Federal lands, small entities,
and the energy industry. Decision
makers can use this information to
assess whether the effects of the revised
critical habitat designation might
unduly burden a particular group or
economic sector.

Changes to Proposed Revised Critical
Habitat

In this document, we are proposing
revisions to Subunit 1A as identified

and described in the proposed revised
critical habitat designation that
published in the Federal Register on
December 9, 2009 (74 FR 65056). We
received a public comment that
identified specific areas outside the
geographical area occupied by the
species at the time it was listed that may
be essential for the conservation of
Santa Ana sucker. The purpose of the
revision described below is to ensure
that all areas are evaluated uniformly
and equally to determine the areas that
meet the definition of critical habitat for
Santa Ana sucker. The area we are
proposing to add to Subunit 1A contains
the physical and biological features
essential for the conservation of the
species. The change we propose to
Subunit 1A does not alter the
description of this subunit (see “Critical
Habitat Units” section in the proposed
revised rule (74 FR 65070)); however, a
revised map including this new area is
included in this document. We briefly
describe the change made for Subunit
1A below. As a result of this revision,
the overall area proposed for critical
habitat, including all units and
subunits, is approximately 9,643 acres
(ac) (3,902 hectares (ha)), an increase of
approximately 38 ac (15 ha) from the
9,605 ac (3,887 ha) that we proposed as
critical habitat in the December 9, 2009,
proposed revised critical habitat
designation (74 FR 65056). A summary
of the total area of each proposed
subunit is presented in Table 1.
Additionally, we are considering for
exclusion lands covered by the Western
Riverside County Multiple Species
Habitat Conservation Plan (Western
Riverside County MSHCP), described
below in detail.

TABLE 1. Summary of subunits proposed as critical habitat. Area estimates and land ownership for Santa Ana

sucker proposed revised critical habitat.

Unit Counties

Ownership

State or Local

Federal Government

Total Area2
Private

Unit 1: Santa Ana River

Subunit 1A: Upper
Santa Ana River

San Bernardino

284 ac (115 ha) 95 ac (38 ha)

1559 ac (631 ha) 1,938 ac (784 ha)

Santa Ana River

Subunit 1B: Santa Ana | San Bernardino and 13 ac (5 ha) 2,390 ac (967 ha) 2,301 ac (931 ha) | 4,704 ac' (1,903 ha)
River Riverside
Subunit 1C: Lower Riverside and Orange 0 ac (0 ha) 56 ac (23 ha) 711 ac (288 ac) 767 ac' (311 ha)

Unit 1 Total

287 ac (116 ha) | 2,541 ac (1,028 ha)

4,570 ac (1,849 ha) | 7,409 ac (2,998 ha)

Unit 2: San Gabriel River
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TABLE 1. Summary of subunits proposed as critical habitat. Area estimates and land ownership for Santa Ana
sucker proposed revised critical habitat—Continued

Ownership
Unit Counties Total Area2
State or Local .
Federal Government Private
Unit 2: San Gabriel Los Angeles 917 ac (371 ha) 0 ac (0 ha) 83 ac (34 ha) 1,000 ac (405 ha)
River
Unit 3: Big Tujunga Creek
Subunit 3A: Big Los Angeles 242 ac (98 ha) 0 ac (0 ha) 947 ac (383 ha) 1,189 ac (481 ha)
Tujunga and Haines
Creeks
Subunit 3B: Gold, Los Angeles 44 ac (18 ha) 0 ac (0 ha) 0 ac (0 ha) 44 ac (18 ha)
Delta, and Stone
Creeks
Unit 3 Total 286 ac (116 ha) 0 ac (0 ha) 947 ac (383 ha) 1,233 ac (499 ha)
Total 1,490 ac (603 ha) | 2,541 ac (1,028 ha) | 5,600 ac (2,266 ha) | 9,643 ac (3,902 ha)

1 Contains areas being considered for exclusion in the final critical habitat rule under section 4(b)(2) of the Act.
2 Values in this table may not sum due to rounding.

Subunit 1A: Upper Santa Ana River

We received a comment indicating
that we did not include in the proposed
revised critical habitat designation a
portion of the upper Santa Ana River
watershed that meets the definition of
critical habitat, is essential for the
conservation of the species, and is a site
for possible reintroduction or refugia
(i.e., area that provides for
establishment of populations with
minimal to no threats) for Santa Ana
sucker. We reviewed aerial imagery,
topographic maps, and information in
our files for this area and verified that
a portion of Plunge Creek meets the
definition of critical habitat for Santa
Ana sucker. Plunge Creek, a tributary of
the Santa Ana River, is located in San
Bernardino County upstream of the
Santa Ana River’s confluence with City
Creek. Plunge Creek above Greenspot
Road and north into the foothills of the
San Bernardino Mountains is relatively
unmodified, as are the other areas
proposed for critical habitat designation
in Subunit 1A. The approximate 3-mi
(4.83-km) section of Plunge Creek that
we are now proposing as critical habitat
encompasses 11.1 ac (4.5 ha) of land
owned by the U.S. Forest Service and
26.6 ac (10.7 ha) of privately owned
land.

We determined that this area contains
PCEs 1-7 and is essential for the
conservation of the species. While we
do not have information indicating this
creek is currently occupied, we believe
it is reasonable to assume that Santa
Ana sucker could have inhabited these
waters before the existing barriers to
dispersal were present. The area that we

are proposing for critical habitat
designation maintains a perennial flow
of cool and clear (not turbid) water, has
a diverse composition of substrates, and
a complex system of riffles, runs, pools,
and shallow marginal areas covered
with native riparian vegetation that
would provide highly suitable habitat
for reintroduction or establishment of a
refugia population of Santa Ana sucker
(OCWD 2009, pp. 5-66—69, 6-2, 6-6).

In addition to including the Plunge
Creek area as proposed revised critical
habitat, we are clarifying the description
of Subunit 1A, (Upper Santa Ana River).
The area proposed for critical habitat
designation (74 FR 65056) in the upper
Santa Ana River includes approximately
0.2 mi (0.32 km) of Bear Creek
(identified as the Santa Ana River in the
December 9, 2009, proposed rule) above
its confluence with the Santa Ana River.

As stated in the December 9, 2009,
proposed revised critical habitat
designation (74 FR 65056), it is essential
to maintain areas of suitable habitat in
the Santa Ana River watershed where
Santa Ana suckers could be
reintroduced or areas that provide
refugia necessary to decrease the risk of
extirpation in the Santa Ana River or
extinction due to stochastic events and
provide for species’ recovery. Like other
areas proposed for designation as
critical habitat for the purpose of
reintroduction or establishment of a
refugia population of Santa Ana sucker,
Plunge Creek is also likely to require
active management to transport
individuals back to the upstream areas
if they were flushed downstream during
a flood event (74 FR 65071). We
encourage public comment regarding

the addition of the Plunge Creek area as
proposed critical habitat in Subunit 1A
(see Public Comments section above).

Additional Areas Currently Considered
For Exclusion Under Section 4(b)(2) of
the Act

Western Riverside County Multiple
Species Habitat Conservation Plan
(MSHCP)

The Western Riverside County
MSHCP is a regional, multi-
jurisdictional HCP encompassing about
1.26 million ac (510,000 ha) in western
Riverside County. The Western
Riverside County MSHCP addresses 146
listed and unlisted “covered species,”
including the Santa Ana sucker.
Participants in the Western Riverside
County MSHCP include 16 cities; the
County of Riverside, including the
Riverside County Flood Control and
Water Conservation Agency (County
Flood Control), Riverside County
Transportation Commission, Riverside
County Parks and Open Space District,
and Riverside County Waste
Department; California Department of
Parks and Recreation; and the California
Department of Transportation. The
Western Riverside County MSHCP was
designed to establish a multi-species
conservation program that minimizes
and mitigates the effects of expected
habitat loss and associated incidental
take of covered species. The Service
issued a single incidental take permit on
June 22, 2004 (Service 2004), under
section 10(a)(1)(B) of the Act, to 22
permittees under the Western Riverside
County MSHCP for a period of 75 years.
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Specifically, the Secretary is
considering whether to exercise his
discretion to exclude 3,048 ac (1,234 ha)
in Unit 1 (portions of Subunits 1B and
1C) within the Western Riverside
County MSHCP plan area (see table 2 for
the acreage of land being considered for

exclusion in each subunit). We are
considering the exclusion of non-
Federal lands that are either owned by
or under the jurisdiction of permittees
under the Western Riverside County
MSHCP. There are approximately 1,036
ac (420 ha) in Subunit 1B and 23 ac (10

ha) in Subunit 1C that are within the
plan boundary of Western Riverside
County MSHCP but are not being
considered for exclusion because they
are owned by non-permittees of the
Western Riverside County MSHCP or
are federally owned.

TABLE 2. Santa Ana sucker proposed critical habitat areas considered for exclusion under section 4(b)(2) of the Act
under the Western Riverside County MSHCP, presented per land ownership.

Permittees under the Western Riverside County MSHCP Subunit 1B Subunit 1C
County of Riverside 428 ac (173 ha) 19 ac (8 ha)
City of Norco 234 ac (95 ha)
City of Riverside 52 ac (21 ha)
Riverside County Flood Control and Water Conservation Agency (County Flood Control) 324 ac (131 ha) 13 ac (5 ha)

Riverside County Parks and Open Space District

215 ac (87 ha)

California Department of Parks and Recreation

54 ac (22 ha)

California Department of Transportation

3 ac (1 ha)

State of California (Wildlife Conservation Board in collaboration with California Department of
Fish and Game and Riverside County Parks and Open Space District)

1,125 ac (455 ha)

Private

577 ac (234 ha) 6 ac (2 ha)

Total land considered for exclusion*

2,957 ac (1,197 ha) 91 ac (37 ha)

*Values in this table may not sum due to rounding.

The Western Riverside County
MSHCP will establish approximately
153,000 ac (61,917 ha) of new
conservation lands (Additional Reserve
Lands) to complement the
approximately 347,000 ac (140,426 ha)
of pre-existing natural and open space
areas (Public/Quasi-Public (PQP) lands).
These PQP lands include those under
ownership of public or quasi-public
agencies, and also permittee-owned or
controlled open-space areas.
Collectively, the Additional Reserve
Lands and PQP lands form the overall
Western Riverside County MSHCP
Conservation Area. The configuration of
the 153,000 acres (61,916 ha) of
Additional Reserve Lands is based on
textual descriptions of habitat
conservation necessary to meet the
conservation goals for all covered
species within the bounds of the
approximately 310,000-ac (125,453-ha)
Criteria Area and is determined as
implementation of the Western
Riverside County MSHCP takes place.

The Western Riverside County
MSHCP identifies five conservation
objectives that will be implemented to
provide long-term conservation of the
Santa Ana sucker:

(1) Include within the Western
Riverside County MSHCP Conservation
Area 3,480 ac (1,408 ha) of habitat for
the Santa Ana sucker, including the

Santa Ana River within the natural river
bottom and banks;

(2) Include within the MSHCP
Conservation Area the following areas
(known as core areas for this species in
the Western Riverside County MSHCP):
Upstream of River Road, between River
Road and Prado Dam, and downstream
of Prado Dam; the known spawning
areas at Sunnyslope Creek and within
the area just below Mission Boulevard
upstream to the Rialto Drain; and
refugia and dispersal areas including the
Market Street Seep, Mount Rubidoux
Creek, Anza Park Drain, Arroyo
Tequesquite, Hidden Valley Drain, and
Evans Lake Drain;

(3) Include within the MSHCP
Conservation Area the natural river
bottom and banks of the Santa Ana
River from the Orange County and
Riverside County line to the upstream
boundary of the Western Riverside
County MSHCP plan area, including the
adjacent upland habitat, where
available, to provide shade and suitable
microclimate conditions (such as
alluvial terraces and riparian
vegetation);

(4) Within the MSHCP Conservation
Area, the Reserve Managers responsible
for the areas identified in Objectives 2
and 3 will assess barriers to sucker
movement and the need for connectivity
and identify measures to restore

connectivity to be implemented as
feasible; and

(5) Within the MSCHP Conservation
Area, the Reserve Managers responsible
for the areas identified in Objectives 2
and 3 will assess threats to the sucker
from degraded habitat (such as reduced
water quality, loss of habitat, presence
of nonnative predators and vegetation),
identify areas of the watershed that are
necessary for successful sucker
spawning, identify areas for creation of
stream meanders, and pool riffle
complexes and reestablishment of
native riparian vegetation as appropriate
and feasible, and identify and
implement management measures to
address threats and protect critical areas
(Dudek and Associates, Inc. 2003, pp. F-
19-20; Service 2004, p. 258).

Additionally, riparian and riverine
areas located within and outside of the
Western Riverside County MSHCP
Conservation Area are subject to the
“Protection of Species Associated with
Riparian/Riverine Areas and Vernal
Pools” policy presented in Section 6.1.2
of the Western Riverside County
MSHCP, Volume I. This policy provides
for the avoidance and minimization of
impacts to riparian and riverine
habitats, if feasible. According to the
plan, unavoidable impacts will be
mitigated such that the lost habitat
functions and values related to covered
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species will be replaced (Dudek and
Associates, Inc. 2003, pp. 6-24).

The goal of conserving 3,480 ac (1,408
ha) of habitat for the Santa Ana sucker
in the Western Riverside County
MSHCP Conservation Area relies
primarily on coordinated management
of existing PQP lands and to a lesser
extent on acquisition or other
dedications of land assembled from
within the Criteria Area (i.e., the
Additional Reserve Lands). We
internally mapped a “Conceptual
Reserve Design,” which illustrates
existing PQP lands and predicts the
geographic distribution of the
Additional Reserve Lands based on our
interpretation of the textual descriptions
of habitat conservation necessary to
meet conservation goals. Our
Conceptual Reserve Design is intended
to predict one possible future
configuration of the eventual
approximately 153,000 ac (61,916 ha) of
Additional Reserve Lands in
conjunction with the existing PQP
lands, including the approximate 3,480
ac (1,408 ha) of Santa Ana sucker
habitat, intended to be conserved to
meet the goals and objectives of the plan
(Service 2004, pp. 257-258). In our
analysis of conservation for the Santa
Ana sucker under the Western Riverside
County MSHCP, we anticipate that, over
the term of the permit, up to 443 ac (179
ha) of Santa Ana sucker habitat will be
impacted within the plan area (Service
2004, p. 260).

The preservation and management of
approximately 3,480 ac (1,408 ha) of
Santa Ana sucker habitat under the
Western Riverside County MSHCP is
intended to contribute to the
conservation and ultimate recovery of
this species. The Santa Ana sucker is at
risk due to its small population sizes
and specifically threatened by habitat
destruction, degradation, and
fragmentation; dewatering; reductions
in water quality; fire; recreational
activities; and competition and
predation from nonnative species
within the plan area (Service 2004, pp.
254—-255). The Western Riverside
County MSHCEP is intended to reduce
threats to this species and the physical
and biological features essential to its
conservation as the plan is implemented
by placing large blocks of habitat into
preservation throughout the
Conservation Area. The plan also
generates funding for long-term
management of conserved lands for the
benefit of the species it protects. Core
Areas identified for preservation and
conservation include upstream of River
Road, between River Road and Prado
Dam, and downstream of Prado Dam;
the known spawning areas at

Sunnyslope Creek and within the area
just below Mission Boulevard upstream
to the Rialto Drain; and refugia and
dispersal areas including the Market
Street Seep, Mount Rubidoux Creek,
Anza Park Drain, Arroyo Tequesquite,
Hidden Valley Drain, and Evans Lake
Drain (Dudek and Associates, Inc. 2003,
p. F-20; Service 2004, p. 258).

The Western Riverside County
MSHCP has several measures in place
intended to ensure the plan is
implemented in a way that conserves
Santa Ana sucker in accordance with
the species-specific criteria and
objectives for this species. Permittee-
owned PQP lands are to be managed in
a manner that contributes to the
conservation of the covered species. In
the event that a permittee elects to alter
their PQP lands such that they would
not contribute to the conservation of
covered species, lands would need to be
replaced at a minimum 1:1 ratio. The
proposed critical habitat designation
includes lands owned by non-
permittees of the Western Riverside
County MSHCP in Subunit 1B and
portions of Subunit 1C. The Western
Riverside County MSHCP states that
non-permitteeowned lands will be
managed through Memorandums of
Understanding or other appropriate
agreements (MSHCP Implementation
Agreement 2003, p. 60). Additional
Reserve Lands would be acquired
consistent with the plan criteria and
conserved. The collective management
of PQP and Additional Reserve Lands in
accordance with the plan is intended to
contribute to conservation of Santa Ana
sucker.

The Western Riverside County
MSHCP permittees are required to
implement management and monitoring
activities within the Additional Reserve
Lands and PQP-owned lands. They
must conduct baseline surveys at known
occupied locations within the first 5
years of the plan and conduct additional
surveys every 8 years to verify
occupancy at a minimum of 75 percent
of the MSHCP Conservation Area the
Core Areas (listed above). Additionally,
permittees and Reserve Managers must
work cooperatively with Federal, State,
and local agencies on conservation
measures addressing connectivity and
movement, nonnative predator
removals, and riparian and instream
vegetation maintenance or enhancement
(Dudek and Associates, Inc. 2003, pp. F-
23-25; Service 2004, p. 259).

The Western Riverside County
MSHCP incorporates several processes
that allow for Service oversight and
participation in program
implementation. These processes
include: (1) Consultation with the

Service on development of a long-term
management and monitoring plan that
addresses covered species; (2)
submission of annual monitoring
reports; (3) annual status meetings with
the Service; and (4) submission of
annual implementation reports to the
Service (Service 2004, pp. 9-10).

The majority of the lands that are
being considered for exclusion within
the Western Riverside County MSHCP
are PQP lands that could be conserved
through the implementation of the plan.
Lands within Subunit 1B that are being
considered for exclusion (2,957 ac
(1,197 ha)) are owned by the County of
Riverside, the cities of Norco and
Riverside, the Riverside County Open
Space and Parks, the Riverside County
Flood Control District, the California
Department of Parks and Recreation, the
California Department of
Transportation, the State of California
Wildlife Conservation Board (which
manages the area known as the Hidden
Valley Wildlife Area and is comprised
of the California Department of Fish and
Game and Riverside County Open Space
and Parks) and private land owners (see
Table 2). Lands (91 ac (37 ha)) within
Subunit 1C that are being considered for
exclusion are owned by the County of
Riverside, the Riverside County Flood
Control District, the California
Department of Parks and Recreation,
and private land owners (see Table 2).
Within the proposed revised critical
habitat designation, no Additional
Reserve Lands have been secured since
the time of the approval of the Western
Riverside County MSHCP. Under the
incidental take permit for the Western
Riverside County MSHCP (Service 2004,
pPp- 253-261), impacts to Santa Ana
sucker habitat within the plan area are
limited to a total of 443 acres (179 ha).
In summary, the Secretary is
considering exercising his discretion
under section 4(b)(2) of the Act to
exclude 3,048 ac (1,234 ha) of proposed
critical habitat for the Santa Ana sucker
within Western Riverside County
MSHCP permittee-owned or controlled
lands in Subunits 1B and 1C.

The 2000 final listing rule for the
Santa Ana sucker identified the
following primary threats to the Santa
Ana sucker: Habitat destruction, natural
and human-induced changes in
streamflows, urban development and
related land-use practices, intensive
recreation, introduction of nonnative
competitors and predators, and
demographics associated with small
populations (65 FR 19686; April 12,
2000). Implementation of the Western
Riverside County MSHCP is intended to
help alleviate these threats through a
regional planning effort rather than
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through a project-by-project approach,
and outlines species-specific objectives
and criteria for the conservation of the
Santa Ana sucker. In the final revised
critical habitat rule for the Santa Ana
sucker, we will analyze the benefits of
inclusion and exclusion of this area
from critical habitat under section
4(b)(2) of the Act. We encourage public
comment regarding our consideration of
areas in Subunits 1B and 1C for
exclusion (see Public Comments section
above).

Required Determinations—Amended

In our proposed revised rule
published in the Federal Register on
December 9, 2009 (74 FR 65056), we
indicated that we would defer our
determination of compliance with
several statutes and Executive Orders
until the information concerning
potential economic impacts of the
designation and potential effects on
landowners and stakeholders became
available in the DEA. We have now
made use of the DEA to make these
determinations. In this document, we
affirm the information in our proposed
rule concerning Executive Order (E.O.)
12866 (Regulatory Planning and
Review), EO 13132 (Federalism), E.O.
12988 (Civil Justice Reform), E.O. 12630
(Takings), the Paperwork Reduction Act,
the National Environmental Policy Act,
and the President’s memorandum of
April 29, 1994, “Government-to-
Government Relations with Native
American Tribal Governments” (59 FR
22951). However, based on the DEA
data, we are amending our required
determinations concerning the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), E.O. 13211 (Energy Supply,
Distribution, or Use), and the Unfunded
Mandates Reform Act (2 U.S.C. 1501 et
seq.).

Regulatory Flexibility Act (5 U.S.C. 601
et seq.)

Under the Regulatory Flexibility Act
(RFA) (5 U.S.C. 601 et seq., as amended
by the Small Business Regulatory
Enforcement Fairness Act (SBREFA) (5
U.S.C. 802(2)), whenever an agency is
required to publish a notice of
rulemaking for any proposed or final
rule, it must prepare and make available
for public comment a regulatory
flexibility analysis that describes the
effect of the rule on small entities (i.e.,
small businesses, small organizations,
and small government jurisdictions), as
described below. However, no
regulatory flexibility analysis is required
if the head of an agency certifies the rule
will not have a significant economic
impact on a substantial number of small
entities. Our analysis for determining

whether the proposed designation
would result in a significant economic
impact on a substantial number of small
entities follows. Based on comments we
receive, we may revise this
determination as part of a final
rulemaking.

According to the Small Business
Administration, small entities include
small organizations, such as
independent nonprofit organizations;
small governmental jurisdictions,
including school boards and city and
town governments that serve fewer than
50,000 residents; and small businesses
(13 CFR 121.201). Small businesses
include manufacturing and mining
concerns with fewer than 500
employees, wholesale trade entities
with fewer than 100 employees, retail
and service businesses with less than $5
million in annual sales, general and
heavy construction businesses with less
than $27.5 million in annual business,
special trade contractors doing less than
$11.5 million in annual business, and
agricultural businesses with annual
sales less than $750,000. To determine
if potential economic impacts to these
small entities are significant, we
considered the types of activities that
might trigger regulatory impacts under
this designation as well as types of
project modifications that may result. In
general, the term significant economic
impact is meant to apply to a typical
small business firm’s business
operations.

To determine if the proposed revised
designation of critical habitat for Santa
Ana sucker would affect a substantial
number of small entities, we consider
the number of small entities affected
within particular types of economic
activities, such as residential and
commercial development. In order to
determine whether it is appropriate for
our agency to certify that this rule
would not have a significant economic
impact on a substantial number of small
entities, we considered each industry or
category individually. If we finalize this
proposed revised critical habitat
designation, Federal agencies must
consult with us under section 7 of the
Act if their activities may affect
designated critical habitat. Incremental
impacts to small entities may occur as
a result of a required consultation under
section 7 of the Act. Additionally, even
in the absence of a Federal nexus,
incremental impacts may still result
because, for example, a city may request
project modifications due to the
designation of critical habitat via its
review under the California
Environmental Quality Act (CEQA).
Consultations to avoid the destruction
or adverse modification of critical

habitat would be incorporated into the
existing consultation process due to the
current status of Santa Ana sucker
under the Act as a threatened species.

In the DEA, we evaluate the potential
economic effects on small business
entities resulting from implementation
of conservation actions related to the
proposed revision to critical habitat for
Santa Ana sucker. The DEA is based on
the estimated incremental impacts
associated with the proposed
rulemaking as described in Chapters 3
through 7 of the DEA. The SBREFA
analysis evaluates the potential for
economic impacts related to several
categories, including: (1) Water
management, (2) residential and
commercial development, and (3)
transportation activities (IEC 2010, p. A-
7). On the basis of our draft analysis, we
have determined that no incremental
impacts attributed to water management
or transportation activities are expected
to be borne by entities that meet the
definition of small entities (IEC 2010, p.
A-7-8). Potential impact in these sectors
are expected to be borne by water
management agencies, States, Federal
agencies and other governmental non-
governmental agencies that are not
considered to be small business entities.
However, the DEA concludes that the
proposed rulemaking potentially may
affect small entities in the residential
and commercial development sector
(IEC 2010, p. A-8). There are 25,300
businesses involved in development
activities within San Bernardino,
Riverside, Orange, and Los Angeles
Counties and, of these, 24,800 are
considered small. The DEA estimates
that 67 small entities may be affected,
with estimated revenues of $2.8 million
per entity. Assuming impacts are shared
equally among entities, the analysis
concludes that the annualized impacts
may represent approximately 0.16
percent of annual revenues. However,
this assumption is likely to overstate the
actual impacts to small development
firms because some or all of the costs of
Santa Ana sucker conservation efforts to
development activities may ultimately
be borne by current landowners in the
form of reduced land values. Many of
these landowners may be individuals or
families that are not legally considered
to be businesses. No NAICS code exists
for landowners, and the SBA does not
provide a definition of a small
landowner.

To evaluate whether this proposed
rule will result in a significant effect on
a substantial number of small business
entities, we first determined whether
the proposed regulation will likely
affect a substantial number of entities.
Guidance from the Small Business
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Administration (SBA) indicates that if
“more than just a few” small business
entities in a given sector are affected by
a proposed regulation, then a substantial
number of entities may be affected.
“More than just a few” is not defined,
and SBA suggests that a case-by-case
evaluation be done. The DEA prepared
for the proposed designation of critical
habitat for the Santa Ana sucker
predicts that 67 out of 24,800 small
business entities in the residential and
commercial development sector may be
affected by the rule. Adopting a
conservative approach in our analysis,
we conclude that 67 entities equate to
“more than just a few” small entities
and, therefore, a substantial number of
small business entities may be affected
by the rule.

Next, we determined if the proposed
revised designation of critical habitat
would result in a significant economic
effect on those 67 small business
entities. There is no specific guidance
under the RFA as to what constitutes a
significant effect or at what scale the
effect is measured — nationally or
regionally. In implementing the RFA,
the Service evaluates potential effects
on a regional or local scale which, in
most instances, results in a more
conservative analysis. For the proposed
revised critical habitat rule the Service
relied on a threshold of three percent of
annual revenues to evaluate whether the
potential economic impacts of the
designation on small business entities in
the residential and commercial
development sector may be significant.
The DEA estimates that the annualized
impacts of the proposed revised rule on
the 67 potentially affected entities
would be of 0.16 percent of their annual
sales revenue. We have determined that
a potential economic impact of a
fraction of one percent of annual
revenues is not significant.

In summary, we considered whether
the proposed revised critical habitat
designation would result in a significant
economic impact on a substantial
number of small entities. On the basis
of our draft economic analysis, we
determined that there would be a
substantial number of small business
entities potential affected by the
proposed designation (67 entities), but
that the estimated economic effect of
less than one percent of annual
revenues is not significant. For the
above reasons and based on currently
available information, we certify that, if
promulgated, the proposed revised
critical habitat for Santa Ana sucker
would not have a significant economic
impact on a substantial number of small
entities.

Executive Order 13211—Energy Supply,
Distribution, and Use

On May 18, 2001, the President issued
E.O. 13211 on regulations that
significantly affect energy supply,
distribution, and use. Executive Order
13211 requires agencies to prepare
Statements of Energy Effects when
undertaking certain actions. The OMB’s
guidance for implementing this
Executive Order outlines nine outcomes
that may constitute “a significant
adverse effect” when compared to no
regulatory action. Based on an analysis
conducted for this designation, we
determined that the final designation of
critical habitat for Santa Ana Sucker is
not expected to significantly affect
energy supplies, distribution, or use.
Therefore, this action is not a significant
energy action, and no Statement of
Energy Effects is required.

Unfunded Mandates Reform Act (2
U.S.C. 1501 et seq.)

In accordance with the Unfunded
Mandates Reform Act, the Service
makes the following findings:

(a) This rule will not produce a
Federal mandate. In general, a Federal
mandate is a provision in legislation,
statute, or regulation that would impose
an enforceable duty upon State, local, or
Tribal governments, or the private
sector, and includes both “Federal
intergovernmental mandates” and
“Federal private sector mandates.”
These terms are defined in 2 U.S.C.
658(5)-(7). “Federal intergovernmental
mandate” includes a regulation that
“would impose an enforceable duty
upon State, local, or Tribal
governments,” with two exceptions.
First, it excludes “a condition of federal
assistance.” Second, it also excludes “a
duty arising from participation in a
voluntary Federal program,” unless the
regulation “relates to a then-existing
Federal program under which
$500,000,000 or more is provided
annually to State, local, and Tribal
governments under entitlement
authority,” if the provision would
“increase the stringency of conditions of
assistance” or “place caps upon, or
otherwise decrease, the Federal
Government’s responsibility to provide
funding” and the State, local, or Tribal
governments “lack authority” to adjust
accordingly. “Federal private sector
mandate” includes a regulation that
“would impose an enforceable duty
upon the private sector, except (i) a
condition of Federal assistance; or (ii) a
duty arising from participation in a
voluntary Federal program.”

Critical habitat designation does not
impose a legally binding duty on non-

Federal Government entities or private
parties. Under the Act, the only
regulatory effect is that Federal agencies
must ensure that their actions do not
destroy or adversely modify critical
habitat under section 7. Designation of
critical habitat may indirectly impact
non-Federal entities that receive Federal
funding, assistance, or permits, or that
otherwise require approval or
authorization from a Federal agency.
However, the legally binding duty to
avoid destruction or adverse
modification of critical habitat rests
squarely on the Federal agency.
Furthermore, to the extent that non-
Federal entities are indirectly impacted
because they receive Federal assistance
or participate in a voluntary Federal aid
program, the Unfunded Mandates
Reform Act would not apply, nor would
critical habitat shift the costs of the large
entitlement programs listed above on to
State governments.

(b) As discussed in the DEA of the
proposed revised designation of critical
habitat for Santa Ana sucker, we do not
believe that this rule would significantly
or uniquely affect small governments
because it would not produce a Federal
mandate of $100 million or greater in
any year; that is, it is not a “significant
regulatory action” under the Unfunded
Mandates Reform Act. The DEA
concludes incremental impacts may
occur due to administrative costs of
section 7 consultations for development,
transportation, and flood control
projects activities; however, these are
not expected to affect small
governments. Incremental impacts
stemming from various species
conservation and development control
activities are expected to be borne by
the Federal Government, California
Department of Transportation,
California Department of Fish and
Game, Riverside County, Riverside
County Flood Control and Water
Conservation District, and City of Perris,
which are not considered small
governments. Consequently, we do not
believe that the revised critical habitat
designation would significantly or
uniquely affect small government
entities. As such, a Small Government
Agency Plan is not required.

References Cited

A complete list of all references we
cited in the proposed rule and in this
document is available on the Internet at
http://www.regulations.gov or by
contacting the Carlsbad Fish and
Wildlife Office (see FOR FURTHER
INFORMATION CONTACT section).



38450

Federal Register/Vol. 75, No. 127/Friday, July 2, 2010/Proposed Rules

Author

The primary authors of this notice are
the staff members of the Carlsbad Fish
and Wildlife Office (see FOR FURTHER
INFORMATION CONTACT SeCtiOIl).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Proposed Regulation Promulgation

Accordingly, we propose to further
amend part 17, subchapter B of chapter
I, title 50 of the Code of Federal
Regulations, as proposed to be amended

at 74 FR 65056, December 9, 2009, as
follows:

PART 17—[AMENDED]

1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201—-4245; Pub. L. 99—
625, 100 Stat. 3500; unless otherwise noted.

2. Critical habitat for the Santa Ana
sucker (Catostomus santaanae) in §
17.95(e), which was proposed to be
revised on December 9, 2009, at 74 FR
65056, is proposed to be further
amended by revising paragraph
(e)(6)(1)(B) as follows:

a. By revising the introductory text of
paragraph (e)(6)(i)(B);

b. By removing the map of subunit
1A; and

c. By adding a new map of subunit 1A
in its place, as set forth below.

§ 17.95 Critical habitat—fish and wildlife.

* * * * *
(e) Fishes.
* * * * *

Santa Ana sucker (Catostomus
santaanae)

* * * * *

(6) * % %

(i) * % %

(B) Map of Subunit 1A (Plunge Creek)
follows:
BILLING CODE 4310-55-S
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Unit 1, Subunit 1A: Plunge Creek
Critical Habitat for Santa Ana Sucker (Cafostomus santaanae)
San Bernardino County, Califorma

Bernardino

National

East Highlands

Forest

B Critical Habitat A
i_._.} National Forest Boundary : 3 .
/\ Road . -

Dated: June 18, 2010
Will Shafroth,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. 2010-15953 Filed 7-1-10; 8:45 am]
BILLING CODE 4310-55-C
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
RIN 0648-AY42

Fisheries of the Exclusive Economic
Zone Off Alaska; Central Gulf of Alaska
License Limitation Program;
Amendment 86

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notification of availability of
fishery management plan amendment;
request for comments.

SUMMARY: The North Pacific Fishery
Management Council submitted
Amendment 86 to the Fishery
Management Plan for Groundfish of the
Gulf of Alaska (FMP) to NMFS for
review. If approved, Amendment 86
would add a Pacific cod endorsement
on licenses issued under the license
limitation program (LLP) if those
licenses have been used on vessels that
meet minimum recent landing
requirements using non-trawl gear,
commonly known as fixed gear. This
proposed action would exempt vessels
that use jig gear from the requirement to
hold an LLP license, modify the
maximum length designation on a
specific set of fixed gear LLP licenses,
and allow entities representing specific
communities to receive a limited
number of fixed gear licenses with
Pacific cod endorsements for use on
vessels designated by entities
representing the communities. This
proposed action is intended to promote
the goals and objectives of the
Magnuson-Stevens Fishery
Conservation and Management Act, the
FMP, and other applicable law.

DATES: Comments on the amendment
must be received on or before August
31, 2010.

ADDRESSES: Send comments to Sue
Salveson, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region, NMFS, Attn:
Ellen Sebastian. You may submit
comments, identified by “RIN 0648—
AY42,” by any one of the following
methods:

¢ Electronic Submissions: Submit all
electronic public comments via the
Federal eRulemaking Portal website at
http://www.regulations.gov.

e Mail: P. O. Box 21668, Juneau, AK
99802.

e Fax: 907-586-7557.

e Hand delivery to the Federal
Building: 709 West 9th Street, Room
420A, Juneau, AK.

All comments received are a part of
the public record and will generally be
posted to http://www.regulations.gov
without change. All personal identifying
information (e.g., name, address)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit confidential business
information or otherwise sensitive or
protected information.

NMFS will accept anonymous
comments (enter N/A in the required
fields, if you wish to remain
anonymous). Attachments to electronic
comments will be accepted in Microsoft
Word, Excel, WordPerfect, or Adobe
portable document file (pdf) formats
only.

Copies of Amendment 86 to the
Fishery Management Plan for
Groundfish of the Gulf of Alaska, and
the Environmental Assessment (EA),
Regulatory Impact Review (RIR), and
Initial Regulatory Flexibility Analysis
(IRFA) prepared for Amendment 86 are
available from the NMFS Alaska website
at http://www.alaskafisheries.noaa.gov.

FOR FURTHER INFORMATION CONTACT:
Glenn Merrill, 907-586—7228.

SUPPLEMENTARY INFORMATION: The
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) requires that
each regional fishery management
council submit any fishery management
plan amendment it prepares to NMFS
for review and approval, disapproval, or
partial approval by the Secretary of
Commerce (Secretary). The Magnuson-
Stevens Act also requires that NMFS,
upon receiving a fishery management
plan amendment, immediately publish a
notice in the Federal Register
announcing that the amendment is
available for public review and
comment. This notice announces that
proposed Amendment 86 to the Fishery
Management Plan for Groundfish of the
Gulf of Alaska (FMP) is available for
public review and comment.

The groundfish fisheries in the
exclusive economic zone of the Gulf of
Alaska are managed under the FMP. The
FMP was prepared by the North Pacific
Fishery Management Council (Council)
under the Magnuson-Stevens Act.

The license limitation program (LLP)
for Gulf of Alaska (GOA) groundfish
fisheries was recommended by the
North Pacific Fishery Management
Council (Council) in June 1995 as
Amendment 41 to the FMP. NMFS
published a final rule to implement the
LLP on October 1, 1998 (63 FR 52642),

and the LLP was implemented on
January 1, 2000.

The LLP for groundfish established
specific criteria that must be met to
allow a person to fish in federally
managed groundfish fisheries. Under
the LLP, NMFS issued LLP licenses to
vessel owners based on the catch history
of their vessels in federal groundfish
fisheries during the mid 1990s. LLP
licenses: (1) endorse fishing activities in
specific regulatory areas in the GOA; (2)
restrict the length of the vessel, the
maximum length overall (MLOA), on
which the LLP license may be used; (3)
designate the fishing gear (trawl or non-
traw] gear) that may be used on a vessel;
(4) designate the type of vessel
operation permitted (catcher vessel or
catcher/processor); and (5) are issued so
that the endorsements for specific
regulatory areas, gear designations, or
vessel operational types are non-
severable from the LLP license (i.e.,
once issued, the components of the LLP
license cannot be transferred
independently). By creating LLP
licenses with these characteristics, the
Council and NMFS limited the ability of
a person to transfer an LLP license that
was derived from the historic fishing
activity of a vessel and use it on another
vessel in a manner that could expand
fishing capacity.

In 2000, NMFS issued LLP licenses
endorsed for trawl gear, and over 800
licenses for non-trawl gear for use in the
GOA. Non-trawl gear is commonly
known as “fixed gear” which includes
hook-and-line, pot, and jig gear. A
vessel owner received an LLP license
endorsed for the Southeast Outside
District (SEQO), Central Gulf of Alaska
which includes the West Yakutat
District (CG), or Western Gulf of Alaska
(WG) regulatory area if that vessel met
specific landing requirements in that
specific regulatory area. The minimum
landing requirements differed
depending on the regulatory area, size of
the vessel, and the operational type of
the vessel.

In late 2007, the Council began a
process of reviewing the use of LLP
licenses endorsed for fixed gear in the
GOA. This review was initiated
primarily at the request of active GOA
fixed gear fishery participants who were
concerned that vessel owners holding
fixed gear-endorsed LLP licenses that
had not been assigned to vessels
actively fishing could resume fishing
under the licenses in the future and
adversely affect their fishing operations.
Specifically, fixed gear participants
were concerned about the potential
effects of additional effort in the GOA
Pacific cod fishery that could increase
competition and overcapacity in the
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fishery. This overcapacity could have
adverse affects on management of the
fisheries if additional effort in the
fishery made it more difficult for NMFS
to close fisheries in a timely manner,
thereby exceeding the total allowable
catch for a fishery. Pacific cod is the
primary species targeted by vessels
using fixed gear in the GOA. During the
process of developing this proposed
action, the Council also received input
from the public requesting modification
to the LLP to establish minimum
landing requirements that must be met
to allow a vessel to continue to
participate in the Pacific cod fixed gear
fisheries in the GOA. In April 2009,
after more than a year of review and
extensive public comment, the Council
recommended modifications to the LLP
to revise eligibility criteria for fixed gear
endorsements on LLP licenses.

Proposed Amendment 86 would
implement four distinct actions. First, a
Pacific cod fishery endorsement would
be added to LLP licenses based on
landings in the directed Pacific cod
fishery in the GOA from 2002 through
December 8, 2008. NMFS would assign
Pacific cod endorsements that are
designated for (1) pot, hook-and-line,
and jig gear; (2) specific GOA regulatory
areas (i.e., CG and WG); (3) specific
operational types (i.e., catcher vessels or
catcher/processors); and (4) specific
landing requirements based on the
MLOA designated on the LLP license
(e.g., different landing requirements
would need to be met for LLP licenses
with an MLOA of under 60 feet than
those equal to or greater than 60 feet).
This proposed action does not include
modifications to SEO endorsed licenses
because fishing in this regulatory area is
currently limited and the risk of
additional effort in the fishery from
latent fixed gear LLP license holders
was deemed to be unlikely by the
Council. The landing criteria selected
would represent a minimal, but
sufficient, amount of participation in
the Pacific cod fishery to indicate some
level of dependence on the fishery. An
exemption from catcher/processor
landing requirements would be
provided only for LLP licenses that met
the following criteria: (1) they have a
catcher/processor endorsement; (2) they
were assigned to vessels that did not
meet minimum landing requirements to
qualify for a Pacific cod endorsement for
catcher/processors using hook-and-line
gear in either regulatory area where
those LLP licenses are endorsed; and (3)
they were assigned to vessels that
participated in industry efforts to reduce
halibut prohibited species catch (PSC)
in the directed Pacific cod fishery in the

GOA during 2006, 2007, or 2008. This
exemption would allow LLP license
holders to receive a Pacific cod
endorsement if they chose not to use
their vessels in the GOA during 2006,
2007, or 2008 to minimize halibut PSC
through voluntary private contractual
arrangements.

Second, Amendment 86 would
exempt vessels using jig gear from the
requirement to be assigned an LLP
license provided those vessels did not
use more than five jigging machines,
more than one line per machine, and
more than 30 hooks on any one line.
This exemption from the requirements
of the LLP is intended to provide a
limited opportunity for entry level
vessel operators to participate in the
federal fisheries without incurring the
obligations and costs of the LLP. Pacific
cod is the species most frequently
caught by jig gear vessels, and it
represents a small portion of the overall
TAC, and few of the vessels using jig
gear fish in federal waters.

Third, Amendment 86 would modify
the MLOA of an LLP license if it is
assigned a Pacific cod endorsement. The
first modification would reduce the
MLOA of LLP licenses that are greater
than 60 feet in length, but that have
been consistently assigned to a vessel
under 60 feet in length overall from
2002 through December 8, 2008; and (2)
the vessel to which that LLP license was
assigned did not meet the landing
thresholds applicable for an LLP license
with an MLOA greater than or equal to
60 feet, but did meet the landing
thresholds applicable to LLP licenses
with an MLOA under 60 feet. The
second modification would allow a
small increase in MLOA up to 50 feet
for a limited number of LLP licenses
that had been assigned to smaller sized
vessels during the qualifying period for
the proposed action. These
modifications would allow owners of
smaller vessels to continue to use LLP
licenses historically associated with
their vessels and would not
substantially increase fishing capacity
in the fishery.

Fourth, Amendment 86 would allow
entities representing specific
communities in the WG and CG to
request a limited number of non-
transferrable Pacific cod endorsed LLP
licenses to be endorsed for hook-and-
line or pot gear with an MLOA of less
than 60 feet. Once the community entity
receives an LLP license, the community
entity may assign that LLP license for
use on a vessel designated by the entity.
The number of LLP licenses and the
specific gear type of those licenses
would be limited for each community to
ensure that approximately the same

number of LLP licenses known to be
held by community residents would be
eligible for a Pacific cod endorsement.
LLP licenses issued to a community
would have an MLOA of 60 feet to limit
the potential that communities could
assign those LLP licenses to large
vessels with potentially greater harvest
capacity than the vessels traditionally
used by residents of these communities.

The RIR/IRFA prepared for this action
describes the costs and benefits of the
proposed amendment (see ADDRESSES
for availability). All of the directly
regulated entities would be expected to
benefit from this action relative to the
status quo because the proposed
amendment would limit the potential
for participants without historic or
recent participation to enter the Central
and Western GOA Pacific cod fisheries.

Public comments are being solicited
on proposed Amendment 86 to the GOA
FMP through the end of the comment
period (see DATES). NMFS intends to
publish in the Federal Register and seek
public comment on a proposed rule that
would implement Amendment 86,
following NMFS’ evaluation of the
proposed rule under the Magnuson-
Stevens Act. Public comments on the
proposed rule must be received by the
end of the comment period on
Amendment 86 to be considered in the
approval/disapproval decision on
Amendment 86. All comments received
by the end of the comment period on
Amendment 86, whether specifically
directed to the GOA FMP amendment or
the proposed rule, will be considered in
the FMP approval/disapproval decision.
Comments received after that date will
not be considered in the approval/
disapproval decision on the
amendment. To be considered,
comments must be received, not just
postmarked or otherwise transmitted, by
the close of business on the last day of
the comment period.

Authority: 16 U.S.C. 1801 et seq.

Dated: June 29, 2010.
Carrie Selberg,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-16195 Filed 7-1-10; 8:45 am]
BILLING CODE 3510-22-S
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
RIN 0648—-AY48

Fisheries of the Exclusive Economic
Zone Off Alaska; Skates Management
in the Bering Sea and Aleutian Islands
Management Area; Groundfish Annual
Catch Limits for the Bering Sea and
Aleutian Islands Management Area and
Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notification of availability of
fishery management plan amendments;
request for comments.

SUMMARY: The North Pacific Fishery
Management Council submitted
Amendments 95 and 96 to the Fishery
Management Plan (FMP) for Groundfish
of the Bering Sea and Aleutian Islands
Management Area (BSAI)-as well as
Amendment 87 to the FMP for
Groundfish of the Gulf of Alaska (GOA)-
to NMFS for review. If approved,
Amendment 95 would move skates from
the other species category to the target
species category in the FMP for
Groundfish of the BSAL. Amendments
96 and 87 would revise the FMPs to
meet the National Standard 1 guidelines
for annual catch limits and
accountability measures. These
amendments would move all remaining
species groups from the “other species”
category to the “target species” category,
remove the “other species” category
from the FMPs, establish an ecosystem
component category, and describe the
current practices for groundfish
fisheries management in the FMPs, as
required by the guidelines. This action
is intended to promote the goals and
objectives of the Magnuson-Stevens
Fishery Conservation and Management
Act, the FMPs and other applicable
laws.

DATES: Comments on Amendments 95,
96, and 87 must be received by August
31, 2010.
ADDRESSES: Send comments to Sue
Salveson, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region, NMFS, Attn:
Ellen Sebastian. You may submit
comments, identified by RIN 0648—
AY48, by any one of the following
methods:

e Electronic Submissions: Submit all
electronic public comments via the

Federal eRulemaking Portal at http://
www.regulations.gov.

e Mail: P.O. Box 21668, Juneau, AK
99802.

e Fax: (907) 586-7557.

e Hand delivery to the Federal
Building: 709 West 9th Street, Room
420A, Juneau, AK.

All comments received are a part of
the public record. No comments will be
posted to http://www.regulations.gov for
public viewing until after the comment
period has closed. Comments will
generally be posted without change. All
Personal Identifying Information (for
example, name, address) voluntarily
submitted by the commenter may be
publicly accessible. Do not submit
Confidential Business Information or
otherwise sensitive or protected
information.

NMFS will accept anonymous
comments (enter N/A in the required
fields, if you wish to remain
anonymous). You may submit
attachments to electronic comments in
Microsoft Word, Excel, WordPerfect, or
Adobe PDF file formats only.

Electronic copies of Amendments 95,
96, and 87 to the FMPs, the
Environmental Assessments (EAs), and
the Regulatory Impact Review (RIR)
prepared for this action are available
from the Alaska Region NMFS website
at http://www.alaskafisheries.noaa.gov.

FOR FURTHER INFORMATION CONTACT:
Melanie Brown, 907-586—7228.

SUPPLEMENTARY INFORMATION: The
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) requires that
each regional fishery management
council submit any fishery management
plan amendment it prepares to NMFS
for review and approval, disapproval, or
partial approval by the Secretary of
Commerce (Secretary). The Magnuson-
Stevens Act also requires that NMFS,
upon receiving an FMP amendment,
immediately publish a notice in the
Federal Register announcing that the
amendment is available for public
review and comment. This notice
announces that proposed Amendments
95, 96, and 87 to the FMPs are available
for public review and comment.
Amendment 95 was unanimously
adopted by the Council in October 2009.
If approved by the Secretary, this
amendment would move the skates
group from the “other species” category
to the “target species” list in the BSAI,
allowing the management of skates as a
target species complex or as individual
skates species. The FMP currently
provides for setting harvest
specifications either for a complex of
several species or for each individual

species within the “target species” group
through the stock assessment and
Council process, allowing for fishery
management of individual species. The
FMP currently provides for setting
harvest specifications that apply to all
species identified in the “other species”
category in the aggregate. NMFS trawl
survey and catch information show that
15 skate species occur in the BSAI In
the Bering Sea, the most abundant
species is the Alaska skate, while in the
Aleutian Islands the most abundant
species is the whiteblotched skate.

Amendments 96 and 87
wereunanimously adopted by the
Council in April 2010. If approved by
the Secretary, these amendments would
revise the FMPs to meet the Magnuson-
Stevens Act requirements to establish
annual catch limits (ACLs) and
accountability measures (AMs) and
conform to the National Standard 1
(NS1) guidelines (74 FR 3178, January
16, 2009). The Magnuson-Stevens
Fishery Conservation and Management
Reauthorization Act of 2006 (MSRA),
which was signed into law on January
12, 2007, included new requirements
regarding ACLs and AMs, which
reinforce existing requirements to
prevent overfishing and rebuild
fisheries. NMFS revised the NS1
guidelines at 50 CFR 600.310 to
integrate these new requirements with
existing provisions related to
overfishing, rebuilding overfished
stocks, and achieving optimum yield.
Section 104(a)(10) of the MSRA,
codified as section 303(a)(15) of the
Magnuson-Stevens Act, requires FMPs
to establish mechanisms for specifying
ACLs, including AMs. The provision
states that FMPs shall “establish a
mechanism for specifying annual catch
limits in the plan (including a multiyear
plan), implementing regulations, or
annual specifications, at a level such
that overfishing does not occur in the
fishery, including measures to ensure
accountability.” ACLs and AMs are
required by fishing year 2011 in
fisheries where overfishing is not
occurring. None of the Alaska
groundfish fisheries have overfishing
occurring, and therefore the groundfish
ACLs and AMs must be implemented by
January 1, 2011.

Skate, shark, sculpin, and octopus
groups are currently managed as a
complex in the “other species” category
in the BSAL In the GOA, shark, sculpin,
octopus, and squid groups are currently
managed as a complex in the “other
species” category. Each year, the
overfishing limit (OFL), acceptable
biological catch (ABC), and total
allowable catch (TAC) are specified for
the “other species” category as a whole
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in each management area. National
Standard 1 guidelines require species
managed in a stock complex to have
similar life histories, but the current
“other species” category combines the
management of short-lived invertebrates
(squids and octopuses) with long-lived
fish (sharks and skates).

If approved, Amendment 95 would
move BSAI skates from the “other
species” category to the “target species”
category and require annual
specification of OFL, ABC, and TAC for
the skate group as a whole or for
individual skate species. Amendments
96 and 87 would remove the remaining
species groups from the “other species”
categories in each FMP and place these
groups in the “target species” category.
The “other species” category would be
removed from the FMPs. Managing
skates, sculpins, sharks, octopuses, and
squids as separate groups or as
individual species, each with its own
OFL, ABC, ACL, and TAC, would
enhance NMFS’ ability to control the
harvest of these species groups based on
the best available scientific information,
and would reduce the potential for
overfishing these groups. The
susceptibility of skates to fishing
pressure has been well documented in
the EA for Amendment 95 (see
ADDRESSES). While no target fishery
has been developed yet for groups
currently in the “other species” category,
without the proposed amendments, the
potential exists for the entire “other
species” TAC to be taken as the harvest
of a single group. Such a harvest could
represent an unsustainable level of
fishing mortality for that group, even
though the harvest may not exceed the
aggregate OFL for all groups in the
“other species” category. Amendment 63
to the FMP for Groundfish of the GOA
was a similar precautionary measure
that removed skates from the “other
species” category in response to a
rapidly developing directed fishery (69
FR 26313, May 12, 2004).

A retrospective analysis in the EA for
Amendments 96 and 87 of past shark
and octopus harvest compared to the
2010 ABCs and OFLs showed that
potential harvests of these species may
exceed ABCs and OFLs without NMFS
inseason management to control
incidental catch (see ADDRESSES). If
the TACs for these groups are
insufficient to support a directed

fishery, a vessel’s harvest of sharks and
octopuses would be limited to a
maximum retainable amount,
representing a percentage of the amount
of “target species” harvested by that
vessel. If closing directed fishing for
sharks and octopuses is not sufficient to
prevent reaching the ABCs and OFLs for
these groups, NMFS inseason
management would use observed catch,
fish ticket, and vessel monitoring
system data to determine the most
effective actions to prevent overfishing
and minimize adverse economic
impacts to fishing communities, to the
extent practicable. Controlling
incidental harvests of BSAI and GOA
octopuses may require temporary
closure of areas of high octopus
retention to Pacific cod pot gear vessels.
If necessary, BSAI and GOA shark
incidental harvest would likely be
constrained by temporarily restricting
harvesting locations for hook-and-line
sablefish and Pacific cod fisheries and
the trawl pollock fishery. Because BSAI
and GOA octopus may be sold,
estimated decreased revenue is
$110,000 to $155,000 based on the
retrospective harvest and inseason
management methods. Increased costs
may occur if harvest locations are
restricted and fishing operations have to
travel further to reach alternative fishing
grounds, or if they must fish in areas
with lower catch-per-unit of effort (and
thus incur increased costs of fishing
effort to catch the same amount of fish).
Decreased revenues may occur if
increased travel or fishing time
requirements makes it impossible to
catch the same amount of fish in the
time available. Decreased revenues also
may occur if shifts in fishing activity
also make it harder to deliver a quality
product.

Specific changes to the FMPs under
Amendments 96 and 87 include:

e Identifying “target species” as
stocks in the fishery and establishing an
“ecosystem component” category that is
comprised of stocks that are not in the
fishery and would contain “prohibited
species” and “forage fish” species;

¢ Moving the species groups
managed in the “other species” category
to the “target species” category and
eliminating the “other species” category;

¢ Removing the “nonspecified
species” category; and

e Providing housekeeping changes
that add text to the FMPs to describe:

e Specification of minimum stock
size thresholds (MSSTs) or a reasonable
Proxy;

e Measures that are taken if and
when a stock drops below MSST;

e AMs that are employed to prevent
ACLs from being exceeded and those
that will be triggered if an ACL is
exceeded;

e Ecological factors that are
considered by the Council in reducing
optimum yield from maximum
sustainable yield;

e How the tier levels for ABC and
OFL are based on the scientific
knowledge about the stock/complex, the
scientific uncertainty in the estimate of
OFL, and any other scientific
uncertainty; and

e How the stock assessments
account for all catch.

Details on each of these proposed
revisions to the FMPs are contained in
the EA and its appendix for
Amendments 96 and 87 (see
ADDRESSES).

Public comments are being solicited
on proposed Amendments 95, 96, and
87 to the FMPs through the end of the
comment period stated (see DATES).
NMEFS intends to publish in the Federal
Register and seek public comment on a
proposed rule that partially implements
Amendments 95, 96, and 87 following
NMFS’s evaluation of the proposed rule
under the Magnuson-Stevens Act.
Public comments on the proposed rule
must be received by the end of the
comment period on Amendments 95,
96, and 87 in order to be considered in
the approval/disapproval decision on
these amendments. All comments
received by the end of the comment
period on Amendments 95, 96, and 87,
whether specifically directed to the
FMPs or to the proposed rule, will be
considered in the approval/disapproval
decision on the amendments. To be
considered, comments must be received,
not just postmarked or otherwise
transmitted, by 5 p.m., Alaska time, on
the last day of the comment period.

Authority: 16 U.S.C. 1801 et seq.

Dated: June 29, 2010.
Carrie Selberg,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-16197 Filed 7—1-10; 8:45 am]
BILLING CODE 3510-22-S
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DEPARTMENT OF AGRICULTURE
Commodity Credit Corporation

Notice of Request for Extension of a
Currently Approved Information
Collection

AGENCY: Commodity Credit Corporation,
USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Commodity Credit
Corporations (CCC) intention to request
an extension for a currently approved
information collection in support of the
CCC Facility Guarantee Program (FGP)
based on re-estimates.

DATES: Comments on this notice must be
received by August 31, 2010.

ADDITIONAL INFORMATION OR COMMENTS:
Contact P. Mark Rowse, Director, Credit
Programs Division, Foreign Agricultural
Service, U.S. Department of Agriculture,
AgStop 1035, Washington, DC 20250—
1025; or by telephone (202) 720-0624;
or by e-mail: mark.rowse@usda.gov.
SUPPLEMENTARY INFORMATION:

Title: CCC Facility Guarantee
Program.

OMB Number: 0551-0032.

Expiration Date of Approval:
November 30, 2010.

Type of Request: Extension of a
currently approved information
collection.

Abstract: The primary objective of the
FGP is to expand U.S. agricultural
exports by improving agricultural
infrastructure in importing countries.
The FGP makes available export credit
guarantees to encourage U.S. private
sector financing of foreign purchases of
U.S. goods and services on credit terms.
The CCC has not yet made
announcements for the FGP this year.
The FGP information collection is
similar to those for the Export Credit
Guarantee Program (GSM—-102) (OMB

control number 0551-0004). The
information collection for the FGP
differs primarily from GSM-102 as
follows:

(1) The applicant, in order to receive
a payment guarantee, provides
information evidencing that the
exported goods and services used to
develop improved infrastructure will
primarily benefit exports of U.S.
agricultural commodities and products;
and

(2) The applicant is required to certify
that the value of non-U.S. components
of goods and services is less than 50
percent of the contract value covered
under the payment guarantee.

In addition, each exporter and
exporter’s assignee (U.S. financial
institution) must maintain records on all
information submitted to CCC and in
connection with sales made under the
FGP. The information collected is used
by CCC to manage, plan, evaluate and
account for government resources. The
reports and records are required to
ensure the proper and judicious use of
public funds.

Estimate of Burden: The public
reporting burden for these collections is
estimated to average 12 hours per
response.

Respondents: Exporters of U.S.
agricultural commodities, banks or other
financial institutions, producer
associations, export trade associations,
and U.S. Government agencies.

Estimated Number of Respondents: 5
per annum.

Estimated Number of Responses per
Respondent: 6 per annum.

Estimated Total Annual Burden of
Respondents: 360 hours.

Requests for Comments: Send
comments regarding: (a) Whether the
proposed collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

Comments may be sent to P. Mark
Rowse, Director, Credit Programs

Division, Office of Trade Programs,
Foreign Agricultural Service, U.S.
Department of Agriculture, Stop 1025,
Washington, DC 20250; or by e-mail to:
mark.rowse@usda.gov, or to the Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), Washington, DC 20503. Persons
with disabilities who require an
alternative means for communication of
information (Braille, large print,
audiotape, etc.) should contact USDA’s
Target Center at (202) 720-2600 (voice
and TDD).

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Dated: June 25, 2010.
John D. Brewer,
Administrator, Foreign Agricultural Service.
[FR Doc. 2010-16109 Filed 7-1-10; 8:45 am]
BILLING CODE 3410-10-P

DEPARTMENT OF AGRICULTURE
Forest Service

Collaborative Forest Landscape
Restoration Program Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Collaborative Forest
Landscape Restoration Program (CFLRP)
Advisory Committee will meet in
Washington, DC. The purpose of the
meeting is to review proposed CFLRP
projects and make recommendations for
project selection to the Secretary of
Agriculture.

DATES: The meeting will be held July
20-22, 2010.

ADDRESSES: The meeting will be held at
the Holiday Inn Capitol, 550 C Street,
SW., Washington, DC 20024. Written
comments should be sent to USDA
Forest Service, Forest Management,
Mailstop-1103, 1400 Independence
Avenue, SW., Washington, DC 20250—
1103. Comments may also be sent via e-
mail to btimko@fs.fed.us or via facsimile
to 202—-205-1045.

All comments, including names and
addresses when provided, are placed in
the record and are available for public
inspection and copying. The public may
inspect comments received at USDA
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Forest Service, Forest Management, 201
14th Street, SW., Yates Building,
Washington, DC 20024-1103. Visitors
are encouraged to call ahead to 202—
205-1688 to facilitate entry into the
Forest Service building.
FOR FURTHER INFORMATION CONTACT: Bill
Timko, Deputy Director, Forest
Management, 202—-205-1688.
Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—-8339
between 8 a.m. and 8 p.m., Eastern
Standard Time, Monday through Friday.
SUPPLEMENTARY INFORMATION: The
meeting is open to the public. Council
discussion is limited to Forest Service
staff and Council members. However,
persons who wish to bring Collaborative
Forest Landscape Restoration Program
matters to the attention of the Council
may file written statements with the
Council staff before or after the meeting.
Public input sessions will be provided
and individuals who made written
requests by July 19, 2010, will have the
opportunity to address the Council at
those sessions.

Dated: June 28, 2010.
Thomas A. Peterson,
Acting Associate Deputy Chief, NFS.
[FR Doc. 2010-16110 Filed 7-1-10; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

Eleven Point Resource Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Eleven Point Resource
Advisory Committee will meet in
Winona, Missouri. The committee is
meeting as authorized under the Secure
Rural Schools and Community Self-
Determination Act (Pub. L. 110-343)
and in compliance with the Federal
Advisory Committee Act. The purpose
of the meeting is initiate review of
proposed forest management projects so
that recommendations may be made to
the Forest Service on which should be
funded through Title II of the Secure
Rural Schools and Community Self
Determination Act of 2000, as amended
in 2008.

DATES: The meeting will be held
Thursday, July 15, 2010, 6:30 p.m.
ADDRESSES: The meeting will be held at
the Twin Pines Conservation Education
Center located on U.S. Highway 60, Rt
1, Box 1998, Winona, MO. Written

comments should be sent to David
Whittekiend, Designated Federal
Official, Mark Twain National Forest,
401 Fairgrounds Road, Rolla, MO.
Comments may also be sent via e-mail
to dwhittekiend@fs.fed.us or via
facsimile to 573-364—6844.

All comments, including names and
addresses when provided, are placed in
the record and are available for public
inspection and copying. The public may
inspect comments received at Mark
Twain National Forest Supervisors
Office, 401 Fairgrounds Road, Rolla,
MO. Visitors are encouraged to call
ahead to 573—-341-7404 to facilitate
entry into the building.

FOR FURTHER INFORMATION CONTACT:
Richard Hall, Eleven Point Resource
Advisory Committee Coordinator, Mark
Twain National Forest, 573-341-7404.

Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—-8339
between 8 a.m. and 8 p.m., Eastern
Standard Time, Monday through Friday.
SUPPLEMENTARY INFORMATION: The
meeting is open to the public. The
following business will be conducted:
The meeting will begin to focus on the
potential projects that the RAC will be
reviewing. Persons who wish to bring
related matters to the attention of the
Committee may file written statements
with David Whittekiend (address above)
before or after the meeting.

Dated: June 28, 2010.

David Whittekiend,

Forest Supervisor.

[FR Doc. 2010-16130 Filed 7-1-10; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XX14

Marine Mammals; File No. 15511

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; receipt of application.

SUMMARY: Notice is hereby given that
SeaWorld, LLC., 9205 South Center
Loop, Suite 400 Orlando, FL 32819, has
applied in due form for a permit to
import one short-finned pilot whale
(Globicephala macrorhynchus) for
public display.

DATES: Written, telefaxed, or e-mail
comments must be received on or before
August 2, 2010.

ADDRESSES: The application and related
documents are available for review
upon written request or by appointment
in the following office(s):

Permits, Conservation and Education
Division, Office of Protected Resources,
NMFS, 1315 East-West Highway, Room
13705, Silver Spring, MD 20910; phone
(301) 713-2289; fax (301) 713—-0376; and

Southwest Region, NMFS, 501 West
Ocean Blvd., Suite 4200, Long Beach,
CA 90802—4213; phone (562) 980-4001;
fax (562) 980-4018.

Written comments or requests for a
public hearing on these applications
should be submitted to the Chief,
Permits, Conservation and Education
Division, at the address listed above.
Comments may also be submitted by
facsimile to (301) 713-0376, or by email
to NMFS.Pr1Comments@noaa.gov.
Please include File No. 15511 in the
subject line of the email comment.
Those individuals requesting a hearing
should set forth the specific reasons
why a hearing on this particular request
would be appropriate.

FOR FURTHER INFORMATION CONTACT:
Jennifer Skidmore or Kristy Beard, (301)
713-2289.

SUPPLEMENTARY INFORMATION: The
subject permit is requested under the
authority of the Marine Mammal
Protection Act of 1972, as amended
(MMPA; 16 U.S.C. 1361 et seq.), and the
regulations governing the taking and
importing of marine mammals (50 CFR
part 216).

SeaWorld, LLC. requests
authorization to import one male short-
finned pilot whale to SeaWorld
California for the purpose of public
display. This animal was rescued by the
Southern Caribbean Cetacean Network
in Curacao, Netherlands Antilles, and
was imported to SeaWorld California on
January 4, 2010, under Cooperative
Agreement No. 2009—02. The animal has
been determined to be non-releaseable
to the wild and will be maintained at
SeaWorld California for public display.
SeaWorld California: (1) is open to the
public on a regularly scheduled basis
with access that is not limited or
restricted other than by charging for an
admission fee; (2) offers an educational
program based on professionally
accepted standards of the Alliance of
Marine Mammal Parks and Aquariums;
and (3) holds an Exhibitor’s License,
number 93-C-0069, issued by the U.S.
Department of Agriculture under the
Animal Welfare Act (7 U.S.C. §§2131 -
59).

In addition to determining whether
the applicant meets the three public
display criteria, NMFS must determine
whether the applicant has demonstrated
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that the proposed activity is humane
and does not represent any unnecessary
risks to the health and welfare of marine
mammals; that the proposed activity by
itself, or in combination with other
activities, will not likely have a
significant adverse impact on the
species or stock; and that the applicant’s
expertise, facilities and resources are
adequate to accomplish successfully the
objectives and activities stated in the
applications.

In compliance with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.), an initial
determination has been made that the
activity proposed is categorically
excluded from the requirement to
prepare an environmental assessment or
environmental impact statement.

Concurrent with the publication of
this notice in the Federal Register,
NMEFS is forwarding copies of this
application to the Marine Mammal
Commission and its Committee of
Scientific Advisors.

Dated: June 28, 2010.
P. Michael Payne,
Chief, Permits, Conservation and Education
Division, Office of Protected Resources,
National Marine Fisheries Service.
[FR Doc. 2010-16193 Filed 7-1-10; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XX07

Atlantic Coastal Fisheries Cooperative
Management Act Provisions; General
Provisions for Domestic Fisheries;
Application for Exempted Fishing
Permits (EFP)

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; request for comments.

SUMMARY: The Assistant Regional
Administrator for Sustainable Fisheries,
Northeast Region, NMFS (Assistant
Regional Administrator), has made a
preliminary determination that an EFP
application contains all of the required
information and warrants further
consideration. This EFP would allow
one commercial fishing vessel to
harvest, retain, and bring to port, six
egg-bearing, legal-sized, female
American lobster (lobster) taken from
conventional lobster traps in between
Block and Hudson Canyons in Lobster
Management Area 3 during the summer
of 2010.

The participating vessel will be
exempted from the prohibitions relative
to the possession, transportation and
shipping of egg-bearing lobsters until
the six egg-bearing lobsters are obtained
for use by the researchers. The lobsters
are needed for the purpose of studying
lobster larval settlement by comparing
settlement behavior of inshore and
offshore lobster populations being
conducted by Boston University in
conjunction with the Woods Hole
Oceanographic Institution.

Further review and consultation may
be necessary before a final
determination is made to issue an EFP.
NMFS announces that the Assistant
Regional Administrator proposes to
issue an EFP and, therefore, invites
comments on the issuance of this EFP.
DATES: Comments must be received on
or before July 19, 2010.

ADDRESSES: You may submit written
comments by any of the following
methods:

e Email: NERO.EFP@noaa.gov.
Include in the subject line “Comments
on BU Lobster Larval Settlement EFP.”

e Mail: Patricia A. Kurkul, Regional
Administrator, NMFS, NE Regional
Office, 55 Great Republic Drive,
Gloucester, MA 01930. Mark the outside
of the envelope “Comments on BU
Lobster Larval Settlement EFP.”

e Fax:(978) 281-9117.

FOR FURTHER INFORMATION CONTACT:
Peter Burns, Fishery Management
Specialist, 978-281-9144,
peter.burns@noaa.gov.

SUPPLEMENTARY INFORMATION: Boston
University, in conjunction with the
Woods Hole Oceanographic Institute,
submitted a complete application for an
EFP on May 28, 2010, to conduct
commercial fishing activities that the
regulations would otherwise restrict.
The EFP would authorize one vessel to
harvest, retain, and bring to port, six
egg-bearing, legal-sized, female lobsters.

The researchers are studying
settlement behavior of larval lobsters.
Recent genetic work indicates that
lobster populations which are relatively
close in proximity (for example, only 30
miles apart), are morphologically and
genetically distinct from one another.
The researchers believe settlement of
the larvae may play a role in
maintaining this population structure
and have planned experiments to
compare settlement behavior of different
larval stages between inshore and
offshore populations.

The researchers request to obtain six
egg-bearing, legal-sized female lobsters
from an offshore commercial lobster
trap vessel during the summer of 2010.
The lobsters will be harvested using

standard lobster traps which meet the
Atlantic Large Whale Take Reduction
Plan gear specifications, and will be
harvested from conventional traps set
between Block and Hudson Canyons
(NMFS Statistical Areas 537, 616, and
613) in Lobster Management Area 3. All
six egg-bearing lobsters will likely be
obtained over the course of a single
lobster trawl comprised of about 20—40
traps set for approximately one week. It
is expected that the vessel will be able
to obtain all the lobsters needed under
this exemption during one multi-day
fishing trip during July 2010. The
researchers will take possession of the
egg-bearing lobsters when the vessel
reaches port at the end of the fishing
trip during which the lobsters were
harvested.

Obtaining the egg-bearing lobster is
most effectively done through
coordinating with a commercial lobster
vessel since lobsters representative of
the offshore population are needed to
conduct the study. The participating
vessel will be exempted from the
prohibitions in §§697.20(d)(3) and (4)
relative to the possession, transportation
and shipping of egg-bearing lobsters
until the six egg-bearing lobsters are
obtained for use by the researchers.

The applicant may request minor
modifications and extensions to the EFP
throughout the year. EFP modifications
and extensions may be granted without
further notice if they are deemed
essential to facilitate completion of the
proposed research and have minimal
impacts that do not change the scope or
impact of the initially approved EFP
request. Any fishing activity conducted
outside the scope of the exempted
fishing activity would not be covered by
the exemption and would have to
otherwise comply with all applicable
laws.

Authority: 16 U.S.C. 1801 et seq.

Dated: June 29, 2010.
James P. Burgess

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-16194 Filed 7-1-10; 8:45 am]
BILLING CODE 3510-22-S
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DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-951]

Certain Woven Electric Blankets From
the People’s Republic of China: Final
Determination of Sales at Less Than
Fair Value

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

DATES: Effective Date: July 2, 2010.
SUMMARY: The Department of Commerce
(“the Department”) has determined that
certain woven electric blankets (“woven
electric blankets”) from the People’s
Republic of China (“PRC”) are being, or
are likely to be, sold in the United States
at less than fair value (“LTFV”) as
provided in section 735 of the Tariff Act
of 1930, as amended (“the Act”). The
final dumping margins for this
investigation are listed in the “Final
Determination Margins” section below.
The period covered by the investigation
is October 1, 2008 through March 31,
2009 (the “POTI”).

FOR FURTHER INFORMATION CONTACT:
Howard Smith or Drew Jackson, AD/
CVD Operations, Office 4, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482-5193 and 482—
4406, respectively.

SUPPLEMENTARY INFORMATION:
Background

The Department published its
preliminary determination of sales at
LTFV on February 3, 2010.* Between
February 1, 2010 and February 12, 2010,
the Department conducted a verification
of the sole respondent in this
investigation, Hung Kuo Electronics
(Shenzhen) Company Limited (“Hung
Kuo”) and its U.S. affiliate, Biddeford
Blankets LLC (“Biddeford Blankets”).
See the “Verification” section below for
additional information.

On March 5, 2010, Hung Kuo
submitted a written request that the
Department issue revised cash deposit
instructions to U.S. Customs and Border
Protection (“CBP”) indicating that Hung
Kuo Electronics (Shenzhen) Company
Limited can also be translated as Ongain
Electronics (Shenzhen) Company
Limited. On March 30, 2010, the
Department granted Hung Kuo’s request

1 See Certain Woven Electric Blankets From the
People’s Republic of China: Preliminary
Determination of Sales at Less Than Fair Value and
Postponement of Final Determination, 75 FR 5567
(February 3, 2010) (“Preliminary Determination”).

and subsequently issued revised cash
deposit instructions to CBP.2

In response to the Department’s
invitation to comment on the
Preliminary Determination, on April 1,
2010, Jarden Consumer Solutions
(hereinafter, “Petitioner”) and Hung Kuo
filed case briefs. Petitioner and Hung
Kuo filed rebuttal briefs on April 6,
2010. On April 20, 2010, the
Department rejected rebuttal surrogate
value information, case briefs, and
rebuttal briefs filed by Hung Kuo
because they contained untimely filed
new factual information, including the
2008-2009 financial statement of Bawa
Woollen and Spinning Mills Limited
(“Bawa”), an Indian producer of non-
electric blankets, which Hung Kuo
proposed as a surrogate value source for
manufacturing overhead, selling,
general, and administrative expenses,
and profit. Hung Kuo refiled versions of
these submissions without the new
factual information on April 22, 2010.
On May 7, 2010, Hung Kuo submitted
a written request that the Department
reconsider its decision to reject the
2008-2009 Bawa financial statement.
On May 26, 2010, the Department
notified Hung Kuo that it would not
accept the untimely filed 2008—-2009
Bawa statement.

On June 9, 2010, the Department
notified interested parties that it would
be reconsidering its valuation of the
labor wage rate in this investigation, as
a result of the recent decision in Dorbest
Limited et al. v. United States, 2009—
1257, -1266, issued by the United States
Court of Appeals for the Federal Circuit
(“CAFC”) on May 14, 2010. On June 9,
2010,3 and June 11, 2010,% the
Department placed export data, which
the Department was considering in
connection with the valuation of the
labor wage rate, on the record of this
investigation and invited interested
parties to comment on the narrow issue
of the labor wage value in light of the
CAFC’s decision. On June 16, 2010,
Hung Kuo and Petitioner submitted
comments on the export data. On June
21, 2010, the Department released

2 See Memorandum to John M. Andersen, Acting
Deputy Assistant Secretary for Antidumping and
Countervailing Duty Operations, from Abdelali
Elouaradia, Director, AD/CVD Operations, Office 4,
concerning “Request to Modify Customs
Instructions, dated March 30, 2010.

3 See Memorandum to the File, through Howard
Smith, Program Manager, AD/CVD Operations,
Office 4, concerning, “Export Data,” dated June 9,
2010.

4 See Memorandum to the File, through Howard
Smith, Program Manager, AD/CVD Operations,
Office 4, concerning, “Export Data,” dated June 11,
2010.

additional information to interested
parties.®

Analysis of Comments Received

All of the issues raised in the case and
rebuttal briefs submitted in this
investigation are addressed in the
“Issues and Decision Memorandum for
the Final Determination” dated June 25,
2010, which is hereby adopted by this
notice (“Issues and Decision
Memorandum”). Appendix I to this
notice contains a list of the issues
addressed in the Issues and Decision
Memorandum. The Issues and Decision
Memorandum, which is a public
document, is on file in the Central
Records Unit (“CRU”) at the Main
Commerce Building, Room 1117, and is
accessible on the Web at http://
ia.ita.doc.gov/frn. The paper copy and
electronic version of the memorandum
are identical in content.

Changes Since the Preliminary
Determination

Based on our analysis of the
comments received, we have made the
following changes to our preliminary
determination:

1. We have based Hung Kuo’s final
margin on partial adverse facts available
(“AFA”).

2. Pursuant to a recent decision by the
CAFC, we have calculated a revised
hourly wage rate to use in valuing Hung
Kuo’s reported labor input by averaging
earnings and/or wages in countries that
are economically comparable to the PRC
and that are significant producers of
comparable merchandise.®

3. In our final margin calculation we
have revised the unit of measure
conversion for certain inputs reported
by Hung Kuo and limited the deduction
of ocean freight expenses to the
appropriate sales.

Scope of Investigation

The scope of this investigation covers
finished, semi-finished, and
unassembled woven electric blankets,
including woven electric blankets
commonly referred to as throws, of all
sizes and fabric types, whether made of
man-made fiber, natural fiber or a blend
of both. Semi-finished woven electric
blankets and throws consist of shells of
woven fabric containing wire.
Unassembled woven electric blankets
and throws consist of a shell of woven
fabric and one or more of the following
components when packaged together or

5 See Memorandum to the File, through Howard
Smith, Program Manager, AD/CVD Operations,
Office 4, concerning, “Wage Data,” dated June 11,
2010.

6 See Issues and Decision Memorandum at
Comment 13.
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in a kit: (1) wire; (2) controller(s). The
shell of woven fabric consists of two
sheets of fabric joined together forming
a “shell.” The shell of woven fabric is
manufactured to accommodate either
the electric blanket’s wiring or a
subassembly containing the electric
blanket’s wiring (e.g., wiring mounted
on a substrate).

A shell of woven fabric that is not
packaged together, or in a kit, with
either wire, controller(s), or both, is not
covered by this investigation even
though the shell of woven fabric may be
dedicated solely for use as a material in
the production of woven electric
blankets.

The finished, semi-finished and
unassembled woven electric blankets
and throws subject to this investigation
are currently classifiable under
subheading 6301.10.0000 of the
Harmonized Tariff Schedule of the
United States (“HTSUS”). Although the
HTSUS subheading is provided for
convenience and customs purposes,
only the written description of the scope
is dispositive.

Scope Comments

On August 3, 2009, Perfect Fit
Industries (“Perfect Fit”), a U.S. importer
of knitted electric blankets, submitted
comments on the scope of this
investigation. Perfect Fit requested that
the Department amend the scope of this
investigation to include the following
two statements: (1) “knitted electric
blankets in any form, whether finished,
semi-finished, or assembled, are not
within the scope of this investigation;”
and (2) electric mattress pads in any
form, whether finished, semi-finished,
or assembled, are not within the scope
of this investigation.” Perfect Fit argued
that this exclusionary language was
warranted because Petitioner’s counsel
acknowledged that knitted electric
blankets and electric mattress pads are
not within the scope of the U.S.
International Trade Commission’s
(“ITC”) investigation of woven electric
blankets from the PRC.7 No other parties
commented on this issue.

The Department finds that Perfect
Fit’s suggested scope amendment is
unnecessary and has made no revision
to the scope of this investigation for the
final determination. We note that the
scope of this investigation explicitly
covers woven electric blankets, and find
that the addition of Perfect Fit’s
proposed exclusionary language to be
superfluous and unwarranted.

7 See Perfect Fit’s August 3, 2010 submission
(citing the ITC’s preliminary conference transcript
at 16 and 111.)

Verification

As provided in section 782(i) of the
Act, we conducted verifications of Hung
Kuo’s information.8 In conducting the
verifications, we used standard
verification procedures, including
examination of relevant accounting and
production records, as well as original
source documents provided by Hung
Kuo and Biddeford Blankets.

Adverse Facts Available

Section 776(a) of the Act provides that
subject to section 782(d) of the Act, the
Department may base its determinations
on facts otherwise available if: (1)
necessary information is not available
on the record of a proceeding; or (2) an
interested party (A) Withholds
information requested by the
Department, (B) fails to provide such
information by the deadline, or in the
form or manner requested, (C)
significantly impedes a proceeding, or
(D) provides information that cannot be
verified as provided in section 782(i) of
the Act. Section 782(d) of the Act allows
the Department, subject to section
782(e) of the Act, to disregard all or part
of a deficient or untimely response from
a respondent.

Pursuant to section 782(e) of the Act,
the Department shall not decline to
consider submitted information if all of
the following requirements are met: (1)
The information is submitted by the
established deadline; (2) the information
can be verified; (3) the information is
not so incomplete that it cannot serve as
a reliable basis for reaching the
applicable determination; (4) the
interested party has demonstrated that it
acted to the best of its ability; and (5)
the information can be used by the
Department without undue difficulties.

Section 776(b) of the Act authorizes
the Department to apply an adverse
inference to the facts otherwise
available with respect to an interested
party if the Department finds that the
party failed to cooperate by not acting
to the best of its ability to comply with
a request for information.

We find that Hung Kuo: (1) withheld
actual consumption quantities for all
electronic controller parts which had
been requested by the Department; and
(2) reported factors of production
(“FOP”) data for all electronic controller
parts, certain market economy expenses
relating to ocean freight, and certain
market economy purchase quantity data
that could not be verified. Therefore,
pursuant to sections 776(a)(2)(A) and

8 See the Department’s verification reports for the
Hung Kuo, including the verification of its U.S.
sales affiliate, Biddeford Blankets, on file in the
CRU.

(D) of the Act, we find that the use of
facts otherwise available for these items
is warranted.

Furthermore, in selecting from among
the facts otherwise available, we have
determined, pursuant to section
776(b)(2) of the Act, that it is
appropriate to apply an adverse
inference because Hung Kuo failed to
cooperate by not acting to the best of its
ability to comply with a request for
information. Specifically, Hung Kuo
made misstatements to the Department
regarding its methodology for reporting
FOP data for electronic controller parts
and Hung Kuo failed to provide
verifiable information concerning
certain ocean freight expenses, and the
quantity of heating wire and integrated
circuits purchased from its market
economy suppliers. The information
sought by the Department regarding
Hung Kuo’s ocean freight expenses and
market economy purchases was within
Hung Kuo’s control and could have
been reported to the Department.
Accordingly, we have determined that
Hung Kuo failed to cooperate by putting
forth its maximum effort to obtain the
data and, hence, has not acted to the
best of its ability to comply with a
request for information. Therefore, we
have determined that it is appropriate to
use adverse inferences in selecting the
facts otherwise available on which to
base Hung Kuo’s dumping margin.
Accordingly, we applied adverse facts
available to the aforementioned data.
Specifically, as adverse facts available
we selected: (1) Electronic controller
part consumption data obtained at
verification; © (2) the highest appropriate
per-unit value on the record of this
proceeding to value Hung Kuo’s inputs
which were sourced, in part, from
market economy suppliers,° and (3)
record evidence of ocean-freight
expenses incurred by Hung Kuo.1? For
further discussion concerning the
Department’s analysis, see Comment 1
of the Issues and Decision
Memorandum accompanying this
notice.

Surrogate Country

In the Preliminary Determination,
pursuant to section 773(c) of the Act, we
selected India as the appropriate
surrogate country noting that it was on

9 The Department has used these data to adjust
Hung Kuo’s reported per-unit consumption for all
controller parts.

10Tn valuing Hung Kuo’s heating wire and
integrated circuit inputs, the Department has
selected the highest value on the record (i.e, an
Indian surrogate value, or the reported market
economy purchase price).

11 The Department has adjusted Hung Kuo’s
ocean freight using information contained in ocean
freight invoices submitted by Hung Kuo.
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the Department’s list of countries that
are at a level of economic development
comparable to the PRC and that India is
a significant producer of merchandise
comparable to subject merchandise;
additionally, we determined that
reliable Indian data for valuing FOPs are
readily available.?2 No party has
commented on our selection of India as
the appropriate surrogate country. Thus,
we continue to find India to be the
appropriate surrogate country in this
investigation.

Separate Rates

In proceedings involving non-market-
economy (“NME”) countries, the
Department begins with a rebuttable
presumption that all companies within
the country are subject to government
control and, thus, should be assigned a
single antidumping duty deposit rate. It
is the Department’s policy to assign all
exporters of merchandise subject to an
investigation in an NME country this
single rate unless an exporter can
demonstrate that it is sufficiently
independent so as to be entitled to a
separate rate.3

In the Preliminary Determination, we
found that Hung Kuo, and separate rate
applicants, Ningbo V.K. Industry &
Trading Co., Ltd., and Ningbo Jifa
Electrical Appliances Co., Ltd./Ningbo
Jinchun Electric Appliances Co., Ltd.
demonstrated their eligibility for, and
were hence assigned, separate rate
status. No party has commented on the
eligibility of these companies for
separate rate status. Therefore, for the
final determination, we continue to find
that the evidence placed on the record
of this investigation by these companies
demonstrates both a de jure and de facto
absence of government control with
respect to their exports of the
merchandise under investigation and
that these companies are thus eligible
for separate rate status.4

The PRC-Wide Rate

In the Preliminary Determination, the
Department considered certain non-
responsive PRC producers/exporters to
be part of the PRC-wide entity because
they did not respond to our requests for
information and did not demonstrate
that they operated free of government
control over their export activities.?> No

12 See Preliminary Determination, 75 FR at 5569.

13 See, e.g., Final Determination of Sales at Less
Than Fair Value: Sparklers From the People’s
Republic of China, 56 FR 20588 (May 6, 1991), as
amplified by Notice of Final Determination of Sales
at Less Than Fair Value: Silicon Carbide From the
People’s Republic of China, 59 FR 22585 (May 2,
1994); see also 19 C.F.R. §351.107(d).

14 See Preliminary Determination, 75 FR at 5569—
71.

15 See id., 75 FR at 5571.

additional information regarding these
entities has been placed on the record
since the publication of the Preliminary
Determination. Since the PRC-wide
entity did not provide the Department
with requested information, pursuant to
section 776(a)(2)(A) of the Act, we
continue to find it appropriate to base
the PRC-wide rate on facts otherwise
available. Moreover, given that the PRC-
wide entity did not respond to our
request for information, we continue to
find that it failed to cooperate to the best
of its ability to comply with a request
for information. Thus, pursuant to
section 776(b) of the Act, and consistent
with the Department’s practice, we have
continued to use an adverse inference in
selecting from among the facts
otherwise available.1®

Pursuant to section 776(b) of the Act,
the Department may select, as AFA,
information derived from: (1) The
petition; (2) the final determination
from the LTFV investigation; (3) a
previous administrative review; or (4)
any other information placed on the
record. To induce respondents to
provide the Department with complete
and accurate information in a timely
manner, the Department’s practice is to
select, as AFA, the higher of: (a) the
highest margin alleged in the petition;
or (b) the highest calculated rate for any
respondent in the investigation.1?

Since we begin with the presumption
that all companies within an NME
country are subject to government
control and only the exporters listed
under the “Final Determination
Margins” section below have overcome
that presumption, consistent with the
Department’s practice, we are applying
a single antidumping rate (i.e., the PRC-
wide rate) to all exporters of subject
merchandise from the PRC, other than
the exporters listed in the “Final
Determination Margins” section of this
notice.8

16 See, e.g., Notice of Final Determination of Sales
at Less Than Fair Value: Certain Cold-Rolled Flat-
Rolled Carbon-Quality Steel Products From the
Russian Federation, 65 FR 5510, 5518 (February 4,
2000) (where the Department applied an adverse
inference in determining the Russia-wide rate);
Final Determination of Sales at Less Than Fair
Value: Certain Artists Canvas from the People’s
Republic of China, 71 FR 16116, 16118-19 (March
30, 2006) (where the Department applied an adverse
inference in determining the PRC-wide rate).

17 See, e.g., Final Determination of Sales at Less
Than Fair Value: Certain Cold-Rolled Flat-Rolled
Carbon Quality Steel Products From the People’s
Republic of China, 65 FR 34660 (May 31, 2000), and
accompanying Issues and Decisions Memorandum
at “Facts Available.”

18 See, e.g., Synthetic Indigo From the People’s
Republic of China; Notice of Final Determination of
Sales at Less Than Fair Value, 65 FR 25706 (May
3, 2000) (applying the PRC-wide rate to all
exporters of subject merchandise in the PRC based
on the presumption that the export activities of the

Corroboration

Section 776(c) of the Act provides
that, when the Department relies on
secondary information, rather than on
information obtained in the course of an
investigation as facts available, it must,
to the extent practicable, corroborate
that information from independent
sources reasonably at its disposal.
Secondary information is described in
the Statement of Administrative Action
(“SAA”) as “information derived from
the petition that gave rise to the
investigation or review, the final
determination concerning subject
merchandise, or any previous review
under section 751 of the Act concerning
the subject merchandise.” 1® The SAA
provides that to “corroborate” means
simply that the Department will satisfy
itself that the secondary information to
be used has probative value.2® The SAA
also states that independent sources
used to corroborate may include, for
example, published price lists, official
import statistics and customs data, and
information obtained from interested
parties during the particular
investigation.2! To corroborate
secondary information, the Department
will, to the extent practicable, examine
the reliability and relevance of the
information used.22

As total AFA the Department
preliminarily selected the rate of 174.85
percent from the Petition. In the
Preliminary Determination, we
preliminarily found the rate of 174.85
percent to be the highest Petition margin
that could be corroborated within the
meaning of section 776(c) of the Act. For
the final determination, we find that the
rate is within the range of the margins
calculated on individual sales by Hung
Kuo, the cooperative respondent.
Therefore, we continue to find that the
margin of 174.85 percent has probative
value. Accordingly, we find that the rate
of 174.85 percent is corroborated within
the meaning of section 776(c) of the Act.

companies that failed to respond to the
Department’s questionnaire were controlled by the
PRC government).

19 See SAA, accompanying the Uruguay Round
Agreements Act, H.R. Doc. 103-316, Vol. 1 at 870.

20 See id.

21 See id.

22 See, e.g., Tapered Roller Bearings and Parts
Thereof, Finished and Unfinished, From Japan, and
Tapered Roller Bearings, Four Inches or Less in
Outside Diameter, and Components Thereof, From
Japan; Preliminary Results of Antidumping Duty
Administrative Reviews and Partial Termination of
Administrative Reviews, 61 FR 57391, 57392
(November 6, 1996), unchanged in Tapered Roller
Bearings and Parts Thereof, Finished and
Unfinished, From Japan, and Tapered Roller
Bearings, Four Inches or Less in Outside Diameter,
and Components Thereof, From Japan; Final Results
of Antidumping Duty Administrative Reviews and
Termination in Part, 62 FR 11825 (March 13, 1997).
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Combination Rates

In the Initiation Notice, the
Department stated that it would
calculate combination rates for
respondents that are eligible for a
separate rate in this investigation.2? This
practice is described in Department
Policy Bulletin 05.1, “Separate-Rates
Practice and Application of
Combination Rates in Antidumping
Investigations involving Non-Market
Economy Countries,” which states:

[wlhile continuing the practice of assigning
separate rates only to exporters, all separate
rates that the Department will now assign in
its [non-market economy] investigations will
be specific to those producers that supplied
the exporter during the period of
investigation. Note, however, that one rate is
calculated for the exporter and all of the
producers which supplied subject
merchandise to it during the period of
investigation. This practice applies both to
mandatory respondents receiving an
individually calculated separate rate as well
as the pool of non-investigated firms
receiving the weighted-average of the
individually calculated rates. This practice is

referred to as the application of “combination
rates” because such rates apply to specific
combinations of exporters and one or more
producers. The cash-deposit rate assigned to
an exporter will apply only to merchandise
both exported by the firm in question and
produced by a firm that supplied the exporter
during the period of investigation.24

Final Determination Margins

We determine that the following
weighted-average dumping margins
exist for the period October 1, 2008,
through March 31, 2009:

Weighted-aver-
Exporter and producer agge margin
Hung Kuo Electronics (Shenzhen) Company LIMItEd ..........ccoiiiiiiiiiiiii ettt sre e 77.75%
Produced by: Hung Kuo Electronics (Shenzhen) Company Limited.
Ningbo V.K. Industry & Trading Co., L. ......ccooiiiii e e 77.75%
Produced by: Ningbo V.K. Industry & Trading Co., Ltd..
Ningbo Jifa Electrical Appliances C0., L. OF ......ooiiiiiiiiiieiie ettt e b e eebeesaneeree e 77.75%
Ningbo Jinchun Electric Appliances Co., Ltd..
Produced by: Ningbo Jifa Electrical Appliances Co., Ltd. or Ningbo Jinchun Electric Appliances Co., Ltd..
PRCAWIAE RAIE ...ttt r e e e e et e e e e e e e et eae e e e e Re e e e eR e e e e e R e e e e e r e e e e e r e e e e nreennenre e e e nreennen 174.85%

Disclosure

We will disclose to parties the
calculations performed within five days
of the date of public announcement of
this determination in accordance with
19 CFR 351.224(b).

Continuation of Suspension of
Liquidation

In accordance with section
735(c)(1)(B) of the Act, the Department
will instruct CBP to continue to suspend
liquidation of all entries of woven
electric blankets from the PRC, as
described in the “Scope of Investigation”
section, entered, or withdrawn from
warehouse, for consumption on or after,
February 3, 2010, the date of publication
of the Preliminary Determination in the
Federal Register. The Department will
instruct CBP to require a cash deposit or
the posting of a bond equal to the
weighted-average dumping margin
amount by which the normal value
exceeds U.S. price, as follows: (1) The
rate for the exporter/producer
combinations listed in the chart above
will be the rate the Department has
determined in this final determination;
(2) for all PRC exporters of subject
merchandise which have not received
their own rate, the cash-deposit rate will
be the PRC-wide entity rate; and (3) for
all non-PRC exporters of subject
merchandise which have not received
their own rate, the cash-deposit rate will
be the rate applicable to the PRC

23 See Certain Woven Electric Blankets From the
People’s Republic of China: Initiation of

exporter/producer combination that
supplied that non-PRC exporter. These
suspension-of-liquidation instructions
will remain in effect until further notice.

ITC Notification

In accordance with section 735(d) of
the Act, we have notified the ITC of our
final determination of sales at LTFV. As
our final determination is affirmative, in
accordance with section 735(b)(2) of the
Act, the ITC will determine whether the
domestic industry in the United States
is materially injured, or threatened with
material injury, by reason of imports or
sales (or the likelihood of sales) for
importation of the subject merchandise
within 45 days of this final
determination. If the ITC determines
that material injury or threat of material
injury does not exist, the proceeding
will be terminated and all securities
posted will be refunded or canceled. If
the ITC determines that such injury
does exist, the Department will issue an
antidumping duty order directing CBP
to assess, upon further instruction by
the Department, antidumping duties on
all imports of the subject merchandise
entered, or withdrawn from warehouse,
for consumption on or after the effective
date of the suspension of liquidation.

Notification Regarding APO

This notice also serves as a reminder
to the parties subject to administrative
protective order (“APQ”) of their
responsibility concerning the

Antidumping Duty Investigation, 74 FR 37001 (July
27, 2009) (“Initiation Notice”).

disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305. Timely
notification of return or destruction of
APO materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and the terms of an APO is a
sanctionable violation. This
determination and notice are issued and
published in accordance with sections
735(d) and 777(i)(1) of the Act.

Dated: June 25, 2010.
Paul Piquado,

Acting Deputy Assistant Secretary for Import
Administration.

Appendix I

Comment 1: Application of Partial Adverse
Facts Available—Hung Kuo

Comment 2: Financial Statements Used to
Derive Manufacturing Overhead, Selling,
General and Administrative Expenses, and
Profit

Comment 3: The Classification of Certain
Expenses Contained in the Bawa Financial
Statement Used to Derive Manufacturing
Overhead, Selling, General and
Administrative Expenses, and Profit

Comment 4: The Treatment of Certain
Movement Expenses Contained in the
Prakash Surrogate Financial Statement

Comment 5: Surrogate Value for
Alphanumeric LEDs

Comment 6: International Movement
Expenses

Comment 7: Calculation of Normal Value
Using FOP Data That Reflect both Semi-
Finished and Finished Goods

24Policy Bulletin 05.1 can be found on the Import
Administration website at the following address:
http://ia.ita.doc.gov/policy/bull05-1.pdf.
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Comment 8: Unit of Measure Conversion for
Certain Inputs

Comment 9: Surrogate Value for Acrylic/
Polyester Blend Woven Textile

Comment 10: Calculation of Indirect Selling
Expenses Applied to Hung Kuo’s CEP Sales

Comment 11: Surrogate Value for Power
Cords

Comment 12: Hung Kuo’s Reported FOP for
Woven Textile Used to Produce King Size
Electric Blankets

Comment 13: Valuation of Labor

[FR Doc. 2010-16198 Filed 7—1-10; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-101]

Greige Polyester Cotton Printcloth
From the People’s Republic of China:
Final Results of Sunset Review and
Revocation of Order

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On May 3, 2010, the
Department of Commerce (“the
Department”) initiated the sunset review
of the antidumping duty order on greige
polyester cotton printcloth from the
People’s Republic of China (“PRC”).
Because the domestic interested parties
did not participate in this sunset review,
the Department is revoking this
antidumping duty order.

FOR FURTHER INFORMATION CONTACT:
Jennifer Moats, AD/CVD Operations,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW., Washington,
DC 20230; telephone: (202) 482—-5047.
SUPPLEMENTARY INFORMATION: On
September 16, 1983, the Department
issued an antidumping duty order on
greige polyester cotton printcloth from
the PRC. See Greige Polyester Printcloth
From the People’s Republic of China—
Antidumping Duty Order, 48 FR 41614
(September 16, 1983). On June 27, 2005,
the Department published its most
recent continuation of the order. See
Continuation of the Antidumping Duty
Order; Greige Polyester Cotton
Printcloth from the People’s Republic of
China, 70 FR 36927 (June 27, 2005). On
May 3, 2010, the Department initiated a
sunset review of this order. See
Initiation of Five-Year (“Sunset”)
Review, 75 FR 23240 (May 3, 2010).

We did not receive a notice of intent
to participate from domestic interested
parties in this sunset review by the
deadline date. As a result, in accordance
with 19 CFR 351.218(d)(1)(iii)(A), the
Department determined that no

domestic interested party intends to
participate in the sunset review, and on
May 24, 2010, we notified the
International Trade Commission, in
writing, that we intended to issue a final
determination revoking this
antidumping duty order. See 19 CFR
351.218(d)(1)(iii)(B)(2).

Scope of the Order: The merchandise
subject to this antidumping order is
greige polyester cotton printcloth, other
than 80 x 80 type. Greige polyester
cotton printcloth is of chief weight
cotton,? unbleached and uncolored
printcloth. The term “printcloth” refers
to plain woven fabric, not napped, not
fancy or figured, of singles yarn, not
combed, of average yarn number 43 to
68,2 weighing not more than 6 ounces
per square yard, of a total count of more
than 85 yarns per square inch, of which
the total count of the warp yarns per
inch and the total count of the filling
yarns per inch are each less than 62
percent of the total count of the warp
and filling yarns per square inch. This
merchandise is currently classifiable
under Harmonized Tariff Schedule
(“HTSUS”) item 5210.11.6060. The
HTSUS item number is provided for
convenience and customs purposes;
however, the written description
remains dispositive.

Determination to Revoke: Pursuant to
section 751(c)(3)(A) of the Tariff Act of
1930, as amended (“the Act”) and 19
CFR 351.218(d)(1)(iii)(B)(3), if no
domestic interested party files a notice
of intent to participate, the Department
shall, within 90 days after the initiation
of the review, issue a final
determination revoking the order.
Because the domestic interested parties
did not file a notice of intent to
participate in this sunset review, the
Department finds that no domestic
interested party is participating in this

1In the scope from the original investigation, the
Department defined the subject merchandise by
chief value (i.e., the subject merchandise was of
chief value cotton). In later reviews of this Order,
the Department has incorporated the U.S Customs
Service’s conversion to chief weight (i.e., the subject
merchandise is of chief weight cotton). See
Continuation of the Antidumping Duty Order;
Greige Polyester Cotton Printcloth from the People’s
Republic of China, 70 FR 36927 (June 27, 2005).

2Under the English system, this average yarn
number count translates to 26 to 40. The average
yarn number counts reported in previous scope
descriptions by the Department are based on the
English system of yarn number counts. Per phone
conversations with U.S. Customs and Border
Protection (“CBP”) officials, CBP now relies on the
metric system to establish average yarn number
counts. Thus, the 26 to 40 average yarn number
count under the English system translates to a 43
to 68 average yarn number count under the metric
system. See Continuation of the Antidumping Duty
Order; Greige Polyester Cotton Printcloth from the
People’s Republic of China, 70 FR 36927 (June 27,
2005).

sunset review. Therefore, consistent
with 19 CFR 351.222(i)(1)(i) and section
751(c)(3)(A) of the Act, we are revoking
this antidumping duty order. The
effective date of revocation is June 27,
2010, the fifth anniversary of the date of
publication in the Federal Register of
the most recent notice of continuation of
this antidumping duty order.

Effective Date of Revocation: Pursuant
to section 751(c)(3)(A) of the Act and 19
CFR 351.222(i)(2)(i), the Department
intends to issue instructions to U.S.
Customs and Border Protection, 15 days
after publication of this notice, to
terminate the suspension of liquidation
of the merchandise subject to this order
entered, or withdrawn from warehouse,
on or after June 27, 2010. Entries of
subject merchandise prior to the
effective date of revocation will
continue to be subject to suspension of
liquidation and antidumping duty
deposit requirements. The Department
will complete any pending
administrative reviews of this order and
will conduct administrative reviews of
subject merchandise entered prior to the
effective date of revocation in response
to appropriately filed requests of review.

This five-year (sunset) review and
notice are published in accordance with
sections 751(c) and 777(i)(1) of the Act.

Dated: June 25, 2010.
John M. Andersen,

Acting Deputy Assistant Secretary for
Antidumping and Countervailing Duty
Operations.

[FR Doc. 2010-16205 Filed 7-1-10; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XX21

New England Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; public meeting.

SUMMARY: The New England Fishery
Management Council (Council) is
scheduling a public meeting of its
Herring Oversight Committee, on July
27-28, 2010, to consider actions
affecting New England fisheries in the
exclusive economic zone (EEZ).
Recommendations from this group will
be brought to the full Council for formal
consideration and action, if appropriate.
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DATES: This meeting will be held on
Tuesday, July 27 at 9:30 a.m. and
Wednesday, July 28, 2010 at 9 a.m.

ADDRESSES: The meeting will be held at
the Holiday Inn by the Bay, 88 Spring
Street, Portland, ME 04101; telephone:
(207) 775-2311; fax: (207) 761-8224.

Council address: New England
Fishery Management Council, 50 Water
Street, Mill 2, Newburyport, MA 01950.
FOR FURTHER INFORMATION CONTACT: Paul
J. Howard, Executive Director, New
England Fishery Management Council;
telephone: (978) 465—0492.

SUPPLEMENTARY INFORMATION:
Tuesday, July 27, 2010

The Herring Committee will continue
development of catch monitoring
alternatives for inclusion in
Amendment 5 to the Atlantic Herring
Fishery Management Plan (FMP).
Alternatives may include management
measures to: improve quota monitoring
and reporting; standardize/certify
volumetric measures of catch; address
vessel-to-vessel transfers of Atlantic
herring; address requirements for catch
monitoring and control plans (CMCPs);
address maximized retention; maximize
sampling and address net slippage;
address at-sea monitoring; address
portside sampling; require electronic
monitoring, and address other elements
of catch monitoring in the Atlantic
herring fishery. The Committee will also
discuss the potential applicability of
flow scales, hopper scales and truck
scales in the herring fishery and develop
Committee recommendations.

Wednesday, July 28, 2010

The agenda will continue from the
previous day with additional discussion
related to developing catch monitoring
alternatives for inclusion in
Amendment 5 to the Atlantic Herring
FMP; develop management measures
and alternatives to address river herring
bycatch for consideration in
Amendment 5 to the Herring FMP;
discuss elements of Amendment 5 catch
monitoring alternatives that relate to
documenting and monitoring river
herring bycatch; and address other
elements of Amendment 5 as time
permits.

Although non-emergency issues not
contained in this agenda may come
before this group for discussion, those
issues may not be the subject of formal
action during this meeting. Action will
be restricted to those issues specifically
listed in this notice and any issues
arising after publication of this notice
that require emergency action under
section 305(c) of the Magnuson-Stevens
Act, provided the public has been

notified of the Council’s intent to take
final action to address the emergency.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to Paul
J. Howard, Executive Director, at (978)
465-0492, at least 5 days prior to the
meeting date.

Authority: 16 U.S.C. 1801 et seq.

Dated: June 29, 2010.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-16157 Filed 7-1-10; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XX24

Pacific Fishery Management Council;
Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of a public meeting.

SUMMARY: The Pacific Fishery
Management Council (Pacific Council)
will convene a meeting of the Ecosystem
Plan Development Team (EPDT) which
is open to the public.

DATES: The EPDT will meet Wednesday,
July 21, 2010 beginning at 10 a.m. and
concluding at 5 p.m. or when business
for the day is completed. The EPDT
meeting will include a working lunch
session.

ADDRESSES: The EPDT meeting will be
held at the Pacific Council Office, Large
Conference Room, 7700 NE Ambassador
Place, Suite 101, Portland, OR 97220;
telephone: (503) 820-2280.

FOR FURTHER INFORMATION CONTACT:
Mike Burner, Staff Officer; telephone:
(503) 820-2280.

SUPPLEMENTARY INFORMATION: Please
note, this is not a public hearing; it is

a work session for the primary purpose
of reviewing comments of the
Ecosystem Advisory Subpanel (EAS)
and drafting a report to the Pacific
Council on initial stages of developing
an Ecosystem Fishery Management Plan
(EFMP). The EPDT has taken the lead in
preparing a Pacific Council-requested
report on developing an EFMP that
includes a draft statement of purpose
and need, a draft list of possible initial

goals and objectives, and a draft range
of options on the geographic range,
managed species, and regulatory scope
of the EFMP. The EAS met on May 4,
2010 to review a draft of the report and
to provide comments to the EPDT. The
final report is scheduled to be presented
to the Council at its September 2010
meeting in Boise, ID.

Although non-emergency issues not
contained in the meeting agenda may
come before the EPDT for discussion,
those issues may not be the subject of
formal EPDT action during this meeting.
EPDT action will be restricted to those
issues specifically listed in this notice
and any issues arising after publication
of this notice that require emergency
action under Section 305(c) of the
Magnuson-Stevens Fishery
Conservation and Management Act,
provided the public has been notified of
the intent to take final action to address
the emergency.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to Ms.
Carolyn Porter at (503) 820—2280 at least
5 days prior to the meeting date.

Dated: June 29, 2010.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-16160 Filed 7—1-10; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XX22

Mid-Atlantic Fishery Management
Council; Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meetings.

SUMMARY: The Mid-Atlantic Fishery
Management Council’s (Council)
Scientific and Statistical Committee
(SSC) and the Summer Flounder, Scup,
Black Sea Bass and Bluefish Monitoring
Committees will hold public meetings.
DATES: The SSC meeting will be held
Wednesday and Thursday, July 28-29,
2010 and will begin at 9 a.m. on July 28
and at 8:30 a.m. on July 29. These
meetings will conclude by 5 p.m. each
day. The Summer Flounder, Scup, Black
Sea Bass and Bluefish Monitoring
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Committees will be held on Friday July
30, 2010 from 8:30 a.m. to 5 p.m.

ADDRESSES: All meetings will be held at
the Hilton Baltimore, 401 West Pratt
Street, Baltimore, MD 21201; telephone:
(410) 573-8700.

Council address: Mid-Atlantic Fishery
Management Council, 800 North State
Street, Suite 201, Dover, DE 19901;
telephone: (302) 674-2331.

FOR FURTHER INFORMATION CONTACT:
Daniel T. Furlong, Executive Director,
Mid-Atlantic Fishery Management
Council, 800 North State Street, Suite
201, Dover, DE 19901; telephone: (302)
674-2331, extension 255.

SUPPLEMENTARY INFORMATION: The
agenda items for SSC meeting include:
(1) review stock assessment information
and specify overfishing level and
acceptable biological (ABC) for summer
flounder, scup, black sea bass and
bluefish for 2011; (2) review and
comment on proposed 2011 quota
specifications and management
measures for summer flounder, scup,
black sea bass and bluefish for 2011; (3)
review Management Strategy Evaluation
study; (4) discuss potential role of
Industry Advisors in determining of
OFL and ABC, especially in data poor
situations.

The topics to be discussed at the
Summer Flounder, Scup, Black Sea Bass
and Bluefish Monitoring Committees
include 2011 annual quota
recommendations and associated
management measures for summer
flounder, scup, black sea bass and
bluefish.

Although non-emergency issues not
contained in this agenda may come
before these groups for discussion, those
issues may not be the subject of formal
action during this meeting. Action will
be restricted to those issues specifically
listed in this notice and any issues
arising after publication of this notice
that require emergency action under
section 305(c) of the Magnuson-Stevens
Fishery Conservation and Management
Act, provided the public has been
notified of the Council’s intent to take
final action to address the emergency.

Special Accommodations

The meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to M.
Jan Saunders at the Mid-Atlantic
Council Office, (302) 526—5251, at least
5 days prior to the meeting date.

Dated: June 29, 2010.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-16158 Filed 7-1-10; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XQ80

Taking and Importing Marine
Mammals; Taking Marine Mammals
Incidental to the Port of Anchorage
Marine Terminal Redevelopment
Project

AGENCY: National Marine Fisheries
Service, National Oceanic and
Atmospheric Administration,
Commerce.

ACTION: Notice of issuance of a Letter
of Authorization.

SUMMARY: In accordance with the
Marine Mammal Protection Act
(MMPA), as amended and implementing
regulations, notification is hereby given
that the National Marine Fisheries
Service (NMFS) has issued a Letter of
Authorization (LOA) to the Port of
Anchorage (POA) and the U.S.
Department of Transportation Maritime
Administration (MARAD), to take four
species of marine mammals incidental
to the POA’s Marine Terminal
Redevelopment Project (MTRP).

DATES: Effective July 15, 2010, through
]uly 14, 2011.

ADDRESSES: The LOA and supporting
documentation are available for review
by writing to P. Michael Payne, Chief,
Permits, Conservation, and Education
Division, Office of Protected Resources,
National Marine Fisheries Service
(NMFS), 1315 East-West Highway,
Silver Spring, MD 20910-3225 or by
telephoning one of the contacts listed
below. Documents cited in this notice
may be viewed, by appointment, during
regular business hours, at the
aforementioned address and at the
Alaska Regional Office, 222 West 7th
Avenue, Anchorage, AK 99513.

FOR FURTHER INFORMATION CONTACT:
Jaclyn Daly or Brian D. Hopper, Office
of Protected Resources, NMFS, (301)
713-2289.

SUPPLEMENTARY INFORMATION:

Background

Section 101(a)(5)(A) of the MMPA (16
U.S.C. 1361 et seq.) directs the National
Marine Fisheries Service (NMFS) to
allow, upon request, the incidental, but

not intentional, taking of small numbers
of marine mammals by U.S. citizens
who engage in a specified activity (other
than commercial fishing) within a
specified geographical region if certain
findings are made and regulations are
issued. Under the MMPA, the term
“take” means to harass, hunt, capture, or
kill or to attempt to harass, hunt,
capture, or kill marine mammals.

Authorization may be granted for
periods up to 5 years if NMFS finds,
after notification and opportunity for
public comment, that the taking will
have a negligible impact on the species
or stock(s) of marine mammals and will
not have an unmitigable adverse impact
on the availability of the species or
stock(s) for subsistence uses. In
addition, NMFS must prescribe
regulations that include permissible
methods of taking and other means of
effecting the least practicable adverse
impact on the species and its habitat,
paying particular attention to rookeries,
mating grounds, and areas of similar
significance, and on the availability of
the species for subsistence uses. The
regulations must include requirements
for monitoring and reporting of such
taking.

Regulations governing the taking of
Cook Inlet beluga whales
(Delphinapterus leucas), harbor
porpoises (Phocoena phocoena), killer
whales (Orcinus orca), and harbor seals
(Phoca vitulina), by Level B harassment,
incidental to in-water pile driving were
issued on July 15, 2009 (74 FR 35136),
and remain in effect until July 14, 2014.
These regulations may be found in 50
CFR 217 subpart U. For detailed
information on this action, please refer
to that document. These regulations
include mitigation, monitoring, and
reporting requirements for the
incidental take of marine mammals
during the specified activity.

Summary of Request

On April 23, 2010, NMFS received a
request for an LOA renewal pursuant to
the aforementioned regulations that
would authorize, for a period not to
exceed 1 year, take of marine mammals,
by Level B harassment only, incidental
to the POA MTRP. In compliance with
the 2009 LOA, POA and MARAD
submitted an annual report on POA
construction activites, covering the
period of July 15 through December 31,
2009. The report also covers the period
of January 1 through July 15, 2009,
pursuant to the U.S. Army Corps of
Engineers’ reporting requirement under
their permit issued under Section 10 of
the Rivers and Harbors Act and Section
404 of the Clean Water Act. The report
can be found on the NMFS website at
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http://www.nmfs.noaa.gov/pr/permits/
incidental htm.

Summary of Activity and Monitoring
Under the 2009 LOA

During the reporting period covered
by the 2009 LOA, in-water construction
activities were conducted in the North
Extension and Barge Berth areas. In-
water construction and construction
monitoring for the 2009 season ended
on December 14, 2009, when ice
formation and poor visibility impeded
further activity. These activities were
within the scope of those analyzed in
the final rule and included in the 2009
LOA.

On-site POA Monitoring

As required by the 2009 LOA, the
POA and MARAD established safety
and harassment zones at the project site,
which were monitored for the presence
of marine mammals before, during, and
after in-water pile driving. If the
applicable safety and harassment zones
were not visible because of fog, poor
light, darkness, sea state, or any other
reason, in-water construction activities
were shut down until the area was once
again visible. From July 15 to December
14, 2009, 45 pile driving shutdowns
were documented due to marine
mammal sightings. The peak month for
shutdowns and delays during the 2009
construction season was August, when
25 shutdown/delays were recorded.
Most of these occurred when marine
mammals were sighted approaching or
surfacing just inside the harassment
zone.

According to the POA’s annual report,
within the LOA reporting period (July
15- December 14, 2009), MMOs
stationed at the POA recorded 122
marine mammal sightings for a total of
1,127 total animals sighted (Table 2).
There were 1,094 beluga whales (516
white, 481 gray, and 97 dark gray); 17
harbor seals (15 adults and 2 juveniles);
15 harbor porpoises (10 adults and 5
unknown age); and one unidentified
pinniped. The highest number of
sightings (51) and number of marine
mammals sighted (576) occurred in
August (572 of this number were beluga
whales: 234 white; 277 gray; and 61
dark gray). The fewest number of
sightings for a 30-day period were
recorded in April, when only 8 marine
mammals were sighted. In general,
beluga whales showed no observable
reaction to pile driving. The only
observable reaction which has been
documented is beluga whale groups
splitting momentarily on three
occasions as they maneuver around
barges or vessels. In-water pile driving
has yet to begin this year, to date;

therefore, no MMOs have been required
at the POA in 2010.

Independent Scientific Monitoring

POA regulations (50 CFR 217 subpart
U) stipulate that the POA and MARAD
employ a scientific marine mammal
monitoring team separate from the on-
site MMOs to characterize beluga whale
frequency, abundance, group
composition, movements, behavior, and
habitat use around the POA and
observe, analyze, and document
potential changes in behavior in
response to in-water construction work.
The POA and MARAD complied with
this requirement by assembling a
monitoring team from the Alaska Pacific
University (APU) to implement a
NMFS-approved scientific monitoring
plan. The scientific marine mammal
monitoring 2009 annual report was
attached as an appendix to the annual
report submitted by POA and MARAD.
This report covers the period of May
through November, 2009 (ICRC, 2010).
A summary of that report follows.

The APU observers conducted
scientific monitoring from the Cairn
Point Station on Elmendorf Air Force
Base, which directly overlooks the POA.
For 86 days, from May 4 through
November 18, 2009, trained graduate
and undergraduate marine biology
students conducted approximately 783
hours of scientific monitoring and
documented approximately 166 beluga
whales, comprising 54 groups, and one
harbor seal traveling through the study
area. Spatial distribution analysis
indicates that approximately 52 percent
of all groups sighted occurred within
(n=25) or adjacent to (n=3) the MRTP
footprint. There were significant
differences in the number of whales
observed across tidal stages (Fs 45 = 2.94,
p = .02). There were significant peaks in
sightings during low (p =.01) and high
(p =.03) flood tides and during high ebb
tides (p = .03).

Mean beluga whale group size was 3.0
plus or minus .36 individuals. Only four
groups contained individuals identified
as calves, and groups with calves were
larger on average (5.4 plus or minus 1.9
individuals) than those without. All
four groups containing calves were
sighted within or adjacent to the MTRP
footprint. The number of beluga whales
sighted, group size, and size of groups
with calves in 2009 decreased from
those sighted in 2008; however, this
difference was not considered
significant. The APU team will continue
to monitor and report on beluga whale
abundance and the various parameters
discussed here within lower Knik Arm
for the duration of POA construction.

In summary, the scientific monitoring
team found that beluga whale habitat
use, distribution and movements, and
behavior during 2009 were consistent
with previous years (2007—2008) with
whales primarily traveling through the
study area on the incoming and
outgoing tides to and from likely
foraging areas further up Knik Arm.
Similar to accounts from the MMOs
stationed at the POA, no observed
behavioral changes (e.g., abrupt
behavioral changes, rapid descents) or
other indicators of response to in-water
pile driving or other MTRP in-water
construction activities were noted by
the APU observers.

Take Summary for 2009 Construction
Season

During the 2009 LOA reporting
period, the following numbers of marine
mammals were identified as taken from
in-water pile driving: 20 beluga whales;
five harbor seals; four harbor porpoises;
and zero killer whales. Of the 20 beluga
whale takes recorded, three were in
August, one in September, one in
October, and 15 in November (during
one sighting). The 15 beluga whales
sighted in November were initially seen
south of Cairn Point, approximately 950
m from in-water pile driving. As a
result, pile driving was shut down for
40 minutes while the animals were in
view and no behavioral changes were
recorded. The animals were resighted
north of Cairn Point heading north along
the shoreline and away from the action
area. The number of animals, by species,
taken under the 2009 LOA was within
the amount authorized.

The POA has implemented a robust
monitoring program so that pile driving
is shut down before marine mammals
enter into the designated Level A and B
isopleths; thereby minimizing
harassment, as demonstrated by the
number of sightings vs. the number of
takes. The POA has also developed a
successful communication system
between MMOs and engineers’ to shut
down pile driving before whales enter
into designated harassment zones,
avoiding take.

Planned Activities and Mitigation for
2010

As stated in the regulations and LOA,
take of marine mammals will be
minimized through implementation of
the following mitigation measures: (1) if
a marine mammal is detected within or
approaching the Level A or impact and
vibratory pile driving Level B
harassment isopleths (200 m, 350 m and
1,300 m, respectively) prior to in-water
pile driving, operations shall be
immediately delayed or suspended until
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the marine mammal moves outside
these designated zones or the animal is
not detected within 15 minutes of the
last sighting; (2) if a marine mammal is
detected within or approaching 200 m
prior to chipping, this activity shall be
immediately delayed or suspended until
the marine mammal moves outside
these designated zones or the animal is
not detected within 15 minutes of the
last sighting; (3) in-water impact pile
driving shall not occur during the
period from two hours before low tide
until two hours after low tide; (4) in-
water piles will be driven with a
vibratory hammer to the maximum
extent possible (i.e., until a desired
depth is achieved or to refusal) prior to
using an impact hammer; (5) in-water
pile driving or chipping shall not occur
when conditions restrict clear, visible
detection of all waters within
harassment zones; (6) A ’soft start”
technique shall be used at the beginning
of each day’s in-water pile driving
activities or if pile driving has ceased
for more than one hour to allow any
marine mammal that may be in the
immediate area to leave before pile
driving reaches full energy; (7) if a
group of more than 5 beluga whales or
group with a calf is sighted within the
Level B harassment isopleths, in-water
pile driving shall be suspended; and (8)
for operated in-water heavy machinery
work other than pile driving or chipping
(i.e., dredging, dump scowles, linetug
boats used to move barges, barge
mounted hydraulic excavators, or
clamshell equipment used to place or
remove material), if a marine mammal
comes within 50 m, those operations
will cease and vessels will reduce to the
slowest speed practicable while still
maintaining control of the vessel and
safe working conditions.

NMFS-approved marine mammal
observers (MMOs) will be stationed at
the port during all in-water pile driving
and chipping and blasting associated
with dock demolition, if it occurs. These
observers will be responsible for
documenting take, marine mammal
behavior, and, if necessary, notifying the
resident engineer when shut down is
necessary. In addition, the POA and
MARAD shall employ a scientific
marine mammal monitoring team
separate from the on-site MMOs to
characterize beluga whale abundance,
frequency, movements, behavior, group
dynamics, and habitat use around the
POA and observe, analyze, and
document potential changes in behavior
in response to in-water construction
work. This monitoring team is not
required to be present during all in-
water pile driving operations but will be

on-site 4 days per week, weather
permitting. The on-site MMOs and this
marine mammal monitoring team shall
remain in contact to alert each other to
marine mammal presence when both
teams are working.

The POA and MARAD shall submit
monthly reports summarizing all in-
water construction activities and marine
mammal sightings. In addition, an
annual report shall be due sixty days
before expiration of the LOA. This
report shall summarize monthly reports
and any apparent long or short term
impacts the MTRP may be having on
marine mammals. This LOA will be
renewed annually based on review of
the annual monitoring report.

Authorization

The POA and MARAD have complied
with the requirements of the 2009 LOA,
and NMFS has determined that marine
mammal take during the 2009
construction season is within the
amount authorized. Accordingly, NMFS
has issued a LOA to POA and MARAD
authorizing take by harassment of
marine mammals incidental to the
marine terminal redevelopment project
at the POA. Issuance of the 2010-2011
LOA is based on NMFS’ review of the
annual report submitted by the POA and
MARAD, and determination that the
observed impacts were within the scope
of the analysis and authorization
contained in the final rule and
previously issued LOA. Specifically,
NMEF'S found that the total taking of
marine mammals, in consideration of
the required mitigation, monitoring, and
reporting measures, will have no more
than a negligible impact on the affected
species or stocks and will not have an
unmitigable adverse impact on their
availability for taking for subsistence
uses.

Dated: June 25, 2010.
James H. Lecky,

Director, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 2010-16189 Filed 7-1-10; 8:45 am]
BILLING CODE 3510-22-S

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List: Proposed Additions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Proposed Additions to the
Procurement List.

SUMMARY: The Committee is proposing
to add products to the Procurement List

that will be furnished by nonprofit
agencies employing persons who are
blind or have other severe disabilities.
Comments Must Be Received On or
Before: August 2, 2010.
ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Jefferson Plaza 2, Suite 10800,
1421 Jefferson Davis Highway,
Arlington, Virginia 22202-3259.
FOR FURTHER INFORMATION OR TO SUBMIT
COMMENTS CONTACT: Barry S. Lineback,
Telephone: (703) 603—-7740, Fax: (703)
603—-0655, or e-mail
CMTEFedReg@AbilityOne.gov.

SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41
U.S.C. 47(a)(2) and 41 CFR 51-2.3. Its
purpose is to provide interested persons
an opportunity to submit comments on
the proposed actions.

Additions

If the Committee approves the
proposed additions, the entities of the
Federal Government identified in this
notice will be required to procure the
products listed below from nonprofit
agencies employing persons who are
blind or have other severe disabilities.

Regulatory Flexibility Act Certification

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. If approved, the action will not
result in any additional reporting,
recordkeeping or other compliance
requirements for small entities other
than the small organizations that will
furnish the products to the Government.

2. If approved, the action will result
in authorizing small entities to furnish
the products to the Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the products proposed
for addition to the Procurement List.

Comments on this certification are
invited. Commenters should identify the
statement(s) underlying the certification
on which they are providing additional
information.

End of Certification

The following products are proposed
for addition to Procurement List for
production by the nonprofit agencies
listed:

Products

NSN: 7220-00-NIB-0367—Disposable Urinal
Floor Mat.

NSN: 7220-00-NIB-0368—Disposable Toilet
Floor Mat.
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NPA: NewView Oklahoma, Inc., Oklahoma
City, OK.

Contracting Activity: Federal Acquisition
Service, GSA/FAS Southwest Supply
Center (QSDAC), Fort Worth, TX.

Coverage: B—List for the Broad Government
Requirement as aggregated by the
General Services Administration.

NSN: 7520-01-377-9534—Cord Connector/
Rotator, Telephone, Twisstop, Black.

NSN: 7520-00-NIB—2084—Shoulder Rest,
Telephone, Black, Softak II.

NSN: 7520-00-NIB-2085—Shoulder Rest,
Telephone, Black.

Coverage: A—List for the Total Government
Requirement as aggregated by the
General Services Administration.

NSN: 7520-01-253-1283—Shoulder Rest,
Telephone, Beige, 274 W x 7”7 L.

NSN: 7520-01-377-9533—Cord Connector/
Rotator, Telephone, Twisstop, Clear.
Coverage: B—List for the Broad Government
Requirement as aggregated by the
General Services Administration.

NPA: Bestwork Industries for the Blind, Inc.,
Runnemede, NJ

Contracting Activity: Federal Acquisition
Service, GSA/FSS OFC SUP CTR—Paper
Products, New York, NY.

Barry S. Lineback,

Director, Business Operations.

[FR Doc. 2010-16104 Filed 7-1-10; 8:45 am]
BILLING CODE 6353-01-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Additions and
Deletions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Additions to and deletions from
the Procurement List.

SUMMARY: This action adds products and
a service to the Procurement List that
will be furnished by nonprofit agencies
employing persons who are blind or
have other severe disabilities and
deletes services from the Procurement
List previously furnished by such
agencies.

DATES: Effective Date: 8/2/2010.
ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Jefferson Plaza 2, Suite 10800,
1421 Jefferson Davis Highway,
Arlington, Virginia 22202-3259.

FOR FURTHER INFORMATION CONTACT:
Barry S. Lineback, Telephone: (703)
603—7740, Fax: (703) 603—0655, or e-
mail CMTEFedReg@AbilityOne.gov.
SUPPLEMENTARY INFORMATION:

Additions

On 4/30/2010 (75 FR 22744-22745)
and 5/7/2010 (75 FR 25210-25211), the

Committee for Purchase From People
Who Are Blind or Severely Disabled
published notices of proposed additions
to the Procurement List.

After consideration of the material
presented to it concerning capability of
qualified nonprofit agencies to provide
the products and service and impact of
the additions on the current or most
recent contractors, the Committee has
determined that the products and
service listed below are suitable for
procurement by the Federal Government
under 41 U.S.C. 46—48c and 41 CFR 51—
2.4.

Regulatory Flexibility Act Certification

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
products and service to the Government.

2. The action will result in
authorizing small entities to furnish the
products and service to the Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the products and
service proposed for addition to the
Procurement List.

End of Certification

Accordingly, the following products
and service are added to the
Procurement List:

Products

NSN: 8415—-00-NIB-0810—Glove, Vinyl,
Industrial/Non-Medical Grade, 100
Gloves/Box, Small.

NSN: 8415-00-NIB-0811—Glove, Vinyl,
Industrial/Non-Medical Grade, 100
Gloves/Box, Medium.

NSN: 8415-00-NIB-0812—Glove, Vinyl,
Industrial/Non-Medical Grade, 100
Gloves/Box, Large.

NSN: 8415-00-NIB-0813—Glove, Vinyl,
Industrial/Non-Medical Grade, 100
Gloves/Box, XLarge.

NPA: Bosma Industries for the Blind, Inc.,
Indianapolis, IN.

Contracting Activity: Veterans Affairs,
Department of, NAC, Hines, IL.

Coverage: C—list for 100% of the
requirements for the Department of
Veterans Affairs, NAC, Hines, Il.

NSN: 8105-01-284—2923—Bag, Waste
Receptacle.

NPA: Portland Habilitation Center, Inc.,
Portland, OR.

Contracting Activity: Federal Acquisition
Service, GSA/FSS OFC SUP CTR—Paper
Products, New York, NY.

Coverage: B—List for the Broad Government

Requirement as aggregated by the
General Services Administration.

NSN: 7510-01-504-8940—Tape,
Correction—4 Pk.

NPA: Industries for the Blind, Inc., West
Allis, WI.

Contracting Activity: Federal Acquisition
Service, GSA/FSS OFC SUP CTR—Paper
Products, New York, NY.

Coverage: A—List for the Total Government
Requirement as aggregated by the
General Services Administration.

NSN: 8415-01-579-9276—ACU Sun Hat—
Multi Cam.

NSN: 8415-01-579-9272—ACU Sun Hat—
Multi Cam.

NSN: 8415-01-579-9267—ACU Sun Hat—
Multi Cam.

NSN: 8415-01-579-9260—ACU Sun Hat—
Multi Cam.

NSN: 8415-01-579-9219—ACU Sun Hat—
Multi Cam.

NSN: 8415-01-579-9210—ACU Sun Hat—
Multi Cam.

NSN: 8415-01-579-9197—ACU Sun Hat—
Multi Cam.

NSN: 8415-01-579-9189—ACU Sun Hat—
Multi Cam.

NSN: 8415-01-579-9182—ACU Sun Hat—
Multi Cam.

NSN: 8415-01-579-9175—ACU Sun Hat—
Multi Cam.

NSN: 8415-01-579-9172—ACU Sun Hat—
Multi Cam.

NSN: 8415-01-579-9163—ACU Sun Hat—
Multi Cam.

NSN: 8415-01-579-9152—ACU Sun Hat—
Multi Cam.

NSN: 8415-01-579-9147—ACU Sun Hat—
Multi Cam.

NSN: 8415-01-519-8682—ACU Sun Hat—
Universal.

NSN: 8415-01-519-8681—ACU Sun Hat—
Universal.

NSN: 8415-01-519-8680—ACU Sun Hat—
Universal.

NSN: 8415-01-519-8678—ACU Sun Hat-
Universal.

NSN: 8415-01-519-8684—ACU Sun Hat—
Universal.

NSN: 8415-01-519-8687—ACU Sun Hat—
Universal.

NSN: 8415-01-519-8696—ACU Sun Hat—
Universal.

NSN: 8415-01-519-8698—ACU Sun Hat—
Universal.

NSN: 8415-01-519-8699—ACU Sun Hat—
Universal.

NSN: 8415-01-519-8702—ACU Sun Hat—
Universal.

NSN: 8415-01-519-8704—ACU Sun Hat—
Universal.

NSN: 8415-01-519-8705—ACU Sun Hat—
Universal.

NSN: 8415-01-519-8708—ACU Sun Hat—
Universal.

NSN: 8415-01-519-8706—ACU Sun Hat—
Universal.

NPA: Southeastern Kentucky
Rehabilitation Industries, Inc., Corbin, KY
Contracting Activity: Dept of the Army, XR

W2DF RDECOM ACQ CTR NATICK,
Natick, MA.

Coverage: C—list for 100% of the
requirements for initial fielding for the
U.S. Army, as aggregated by the
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Department of the Army Research,
Development, and Engineering
Command.

NSN: 7510-00-272-9804—Envelope,
Transparent.

NPA: Bestwork Industries for the Blind, Inc.,
Runnemede, NJ.

Contracting Activity: Federal Acquisition
Service, GSA/FSS OFC SUP CTR—Paper
Products, New York, NY.

Coverage: B—List for the Broad Government
Requirement as aggregated by the
General Services Administration.

Service

Service Type/Location: Janitorial, Customs
and Border Protection, B.P. Sector
Maintenance, 398 E. Aurora Drive, El
Centro, CA.

NPA: ARC-Imperial Valley, El Centro, CA.

Contracting Activity: Bureau of Customs and
Border Protection, Office of
Procurement, Washington, DC.

Deletions

On 5/7/2010 (75 FR 25210-25211),
the Committee for Purchase From
People Who Are Blind or Severely
Disabled published notice of proposed
deletions from the Procurement List.

After consideration of the relevant
matter presented, the Committee has
determined that the services listed
below are no longer suitable for
procurement by the Federal Government
under 41 U.S.C. 46—48c and 41 CFR 51—
2.4.

Regulatory Flexibility Act Certification

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in
additional reporting, recordkeeping or
other compliance requirements for small
entities.

2. The action may result in
authorizing small entities to furnish the
services to the Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the services deleted
from the Procurement List.

End of Certification

Accordingly, the following services
are deleted from the Procurement List:

Services

Service/Location: Medical Transcription,
Veterans Affairs Medical Center, 7305 N.
Military Trail, West Palm Beach, FL.

NPA: Gulfstream Goodwill Industries, Inc.,
West Palm Beach, FL.

Contracting Activity: Department of Veterans
Affairs, Nac, Hines, IL.

Service Type/Location: Janitorial/Custodial,
Fort McPherson: U.S. Army Health
Clinic, Buildings 100, 101, 105, 162, 163,

165, 170, 170A and 170B, Fort
McPherson, GA.

NPA: WORKTEC, Jonesboro, GA.

Contracting Activity: Dept of the Army, XR
W40M NATL REGION CONTRACT OFC,
Washington, DC.

Barry S. Lineback,

Director, Business Operations.

[FR Doc. 2010-16103 Filed 7—1-10; 8:45 am]
BILLING CODE 6353-01-P

COMMODITY FUTURES TRADING
COMMISSION

Orders Finding That the Mid-C
Financial Peak Contract and Mid-C
Financial Off-Peak Contract, Offered
for Trading on the
IntercontinentalExchange, Inc.,
Perform a Significant Price Discovery
Function

AGENCY: Commodity Futures Trading
Commission.
ACTION: Final orders.

SUMMARY: On October 6, 2009, the
Commodity Futures Trading
Commission (“CFTC” or “Commission”)
published for comment in the Federal
Register ! a notice of its intent to
undertake a determination whether the
Mid-C 2 Financial Peak (“MDC”) contract
and Mid-C Financial Off-Peak (“OMC”)
contract,® which are listed for trading on
the IntercontinentalExchange, Inc.
(“ICE”), an exempt commercial market
(“ECM”) under sections 2(h)(3)—(5) of
the Commodity Exchange Act (“CEA” or
the “Act”), perform a significant price
discovery function pursuant to section
2(h)(7) of the CEA. The Commission
undertook this review based upon an
initial evaluation of information and
data provided by ICE as well as other
available information. The Commission
has reviewed the entire record in this
matter, including all comments
received, and has determined to issue
orders finding that the MDC and OMC
contracts perform a significant price
discovery function. Authority for this
action is found in section 2(h)(7) of the
CEA and Commission rule 36.3(c)
promulgated thereunder.

DATES: Effective date: June 25, 2010.
FOR FURTHER INFORMATION CONTACT:
Gregory K. Price, Industry Economist,
Division of Market Oversight,
Commodity Futures Trading
Commission, Three Lafayette Centre,

174 FR 51261 (October 6, 2009).

2The acronym “Mid-C” stands for Mid-Columbia.

3The Federal Register notice also requested
comment on the Mid-C Financial Peak Daily
(“MPD”) contract and Mid-C Financial Off-Peak
Daily (“MX0”) contract. Those contracts will be
reviewed in a separate Federal Register release.

1155 21st Street, NW., Washington, DC
20581. Telephone: (202) 418-5515. E-
mail: gprice@cftc.gov; or Susan Nathan,
Senior Special Counsel, Division of
Market Oversight, same address.
Telephone: (202) 418-5133. E-mail:
snathan@cftc.gov.

SUPPLEMENTARY INFORMATION:
I. Introduction

The CFTC Reauthorization Act of
2008 (“Reauthorization Act”)4
significantly broadened the CFTC’s
regulatory authority with respect to
ECMs by creating, in section 2(h)(7) of
the CEA, a new regulatory category—
ECMs on which significant price
discovery contracts (“SPDCs”) are
traded—and treating ECMs in that
category as registered entities under the
CEA.5 The legislation authorizes the
CFTC to designate an agreement,
contract or transaction as a SPDC if the
Commission determines, under criteria
established in section 2(h)(7), that it
performs a significant price discovery
function. When the Commission makes
such a determination, the ECM on
which the SPDC is traded must assume,
with respect to that contract, all the
responsibilities and obligations of a
registered entity under the Act and
Commission regulations, and must
comply with nine core principles
established by new section 2(h)(7)(C).

On March 16, 2009, the CFTC
promulgated final rules implementing
the provisions of the Reauthorization
Act.6 As relevant here, rule 36.3
imposes increased information reporting
requirements on ECMs to assist the
Commission in making prompt
assessments whether particular ECM
contracts may be SPDCs. In addition to
filing quarterly reports of its contracts,
an ECM must notify the Commission
promptly concerning any contract
traded in reliance on the exemption in
section 2(h)(3) of the CEA that averaged
five trades per day or more over the
most recent calendar quarter, and for
which the exchange sells its price
information regarding the contract to
market participants or industry
publications, or whose daily closing or
settlement prices on 95 percent or more
of the days in the most recent quarter
were within 2.5 percent of the
contemporaneously determined closing,
settlement or other daily price of
another contract.

4Incorporated as Title XIII of the Food,
Conservation and Energy Act of 2008, Pub. L. 110—
246, 122 Stat. 1624 (June 18, 2008).

57 U.S.C. 1a(29).

674 FR 12178 (Mar. 23, 2009); these rules became
effective on April 22, 2009.
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Commission rule 36.3(c)(3)
established the procedures by which the
Commission makes and announces its
determination whether a particular ECM
contract serves a significant price
discovery function. Under those
procedures, the Commission will
publish notice in the Federal Register
that it intends to undertake an
evaluation whether the specified
agreement, contract or transaction
performs a significant price discovery
function and to receive written views,
data and arguments relevant to its
determination from the ECM and other
interested persons. Upon the close of
the comment period, the Commission
will consider, among other things, all
relevant information regarding the
subject contract and issue an order
announcing and explaining its
determination whether or not the
contract is a SPDC. The issuance of an
affirmative order signals the
effectiveness of the Commission’s
regulatory authorities over an ECM with
respect to a SPDC; at that time such an
ECM becomes subject to all provisions
of the CEA applicable to registered
entities.” The issuance of such an order
also triggers the obligations,
requirements and timetables prescribed
in Commission rule 36.3(c)(4).8

II. Notice of Intent To Undertake SPDC
Determination

On October 6, 2009, the Commission
published in the Federal Register notice
of its intent to undertake a
determination whether the MDC and
OMC contracts © perform a significant
price discovery function and requested
comment from interested parties.1?

7Pub. L. 110-246 at 13203; Joint Explanatory
Statement of the Committee of Conference, H.R.
Rep. No. 110-627, 110 Cong., 2d Sess. 978, 986
(Conference Committee Report). See also 73 FR
75888, 75894 (Dec. 12, 2008).

8For an initial SPDC, ECMs have a grace period
of 90 calendar days from the issuance of a SPDC
determination order to submit a written
demonstration of compliance with the applicable
core principles. For subsequent SPDCs, ECMs have
a grace period of 30 calendar days to demonstrate
core principle compliance.

9 As noted above, the Federal Register notice also
requested comment on the Mid-C Financial Peak
Daily (“MPD”) contract and Mid-C Financial Off-
Peak Daily (“MX0O”) contract. The MPD and MXO
contracts will be addressed in a separate Federal
Register release.

10 The Commission’s Part 36 rules establish,
among other things, procedures by which the
Commission makes and announces its
determination whether a specific ECM contract
serves a significant price discovery function. Under
those procedures, the Commission publishes a
notice in the Federal Register that it intends to
undertake a determination whether a specified
agreement, contract or transaction performs a
significant price discovery function and to receive
written data, views and arguments relevant to its
determination from the ECM and other interested
persons.

Comments were received from the
Federal Energy Regulatory Commission
(“FERC”), Financial Institutions Energy
Group (“FIEG”), Working Group of
Commercial Energy Firms (“WGCEF”),
Edison Electric Institute (“EEI”), ICE,
Western Power Trading Forum
(“WPTF”) and Public Utility
Commission of Texas (“PUCT”).11 The
comment letters from FERC 12 and
PUCT did not directly address the issue
of whether or not the subject contracts
are SPDCs. The remaining comment
letters raised substantive issues with
respect to the applicability of section
2(h)(7) to the MDC and OMC contracts
and generally expressed the opinion
that the contracts are not SPDCs because
they do not meet the material price
reference or material liquidity criteria
for SPDC determination. These
comments are more extensively
discussed below, as applicable.

III. Section 2(h)(7) of the CEA

The Commission is directed by
section 2(h)(7) of the CEA to consider
the following criteria in determining a

1 FERC is an independent federal regulatory

agency that, among other things, regulates the
interstate transmission of natural gas, oil and
electricity. FIEG describes itself as an association of
investment and commercial banks who are active
participants in various sectors of the natural gas
markets, “including acting as marketers, lenders,
underwriters of debt and equity securities, and
proprietary investors.” WGCEF describes itself as “a
diverse group of commercial firms in the domestic
energy industry whose primary business activity is
the physical delivery of one or more energy
commodities to customers, including industrial,
commercial and residential consumers” and whose
membership consists of “energy producers,
marketers and utilities.” EEI is the “association of
shareholder-owned electric companies,
international affiliates and industry associates
worldwide.” ICE is an ECM, as noted above. WPTF
describes itself as a “broad-based membership
organization dedicated to encouraging competition
in the Western power markets * * * WTPF strives
to reduce the long-run cost of electricity to
consumers throughout the region while maintaining
the current high level of system reliability.” PUCT
is the independent organization that oversees the
Electric Reliability Council of Texas (“ERCOT”) to
“ensure nondiscriminatory access to the
transmission and distribution systems, to ensure the
reliability and adequacy of the regional electrical
network, and to perform other essential market
functions.” The comment letters are available on the
Commission’s website: http://www.cftc.gov/lawand
regulation/federalregister/federalregistercomments/
2009/09-011.html

12FERC expressed the opinion that a
determination by the Commission that either of the
subject contracts performs a significant price
discovery function “would not appear to conflict
with FERC’s exclusive jurisdiction under the
Federal Power Act (FPA) over the transmission or
sale for resale of electric energy in interstate
commerce or with its other regulatory
responsibilities under the FPA” and further that
“FERC staff will monitor proposed SPDC
determinations and advise the CFTC of any
potential conflicts with FERC’s exclusive
jurisdiction over RTOs, [(regional transmission
organizations)], ISOs [(independent system
operators)] or other jurisdictional entities.”

contract’s significant price discovery
function:

e Price Linkage—the extent to which
the agreement, contract or transaction
uses or otherwise relies on a daily or
final settlement price, or other major
price parameter, of a contract or
contracts listed for trading on or subject
to the rules of a designated contract
market (“DCM”) or derivatives
transaction execution facility (“DTEF”),
or a SPDC traded on an electronic
trading facility, to value a position,
transfer or convert a position, cash or
financially settle a position, or close out
a position.

e Arbitrage—the extent to which the
price for the agreement, contract or
transaction is sufficiently related to the
price of a contract or contracts listed for
trading on or subject to the rules of a
DCM or DTEF, or a SPDC traded on or
subject to the rules of an electronic
trading facility, so as to permit market
participants to effectively arbitrage
between the markets by simultaneously
maintaining positions or executing
trades in the contracts on a frequent and
recurring basis.

e Material price reference—the extent
to which, on a frequent and recurring
basis, bids, offers or transactions in a
commodity are directly based on, or are
determined by referencing or
consulting, the prices generated by
agreements, contracts or transactions
being traded or executed on the
electronic trading facility.

e Material liquidity—the extent to
which the volume of agreements,
contracts or transactions in a
commodity being traded on the
electronic trading facility is sufficient to
have a material effect on other
agreements, contracts or transactions
listed for trading on or subject to the
rules of a DCM, DTEF or electronic
trading facility operating in reliance on
the exemption in section 2(h)(3).

Not all criteria must be present to
support a determination that a
particular contract performs a
significant price discovery function, and
one or more criteria may be inapplicable
to a particular contract.’® Moreover, the
statutory language neither prioritizes the
criteria nor specifies the degree to
which a SPDC must conform to the
various criteria. In Guidance issued in
connection with the Part 36 rules
governing ECMs with SPDCs, the

131n its October 6, 2009, Federal Register release,
the Commission identified material price reference
and material liquidity as the possible criteria for
SPDC determination of the MDC and OMC
contracts. Arbitrage and price linkage were not
identified as possible criteria. As a result, arbitrage
and price linkage will not be discussed further in
this document and the associated Orders.
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Commission observed that these criteria
do not lend themselves to a mechanical
checklist or formulaic analysis.
Accordingly, the Commission has
indicated that in making its
determinations it will consider the
circumstances under which the
presence of a particular criterion, or
combination of criteria, would be
sufficient to support a SPDC
determination.'¢ For example, for
contracts that are linked to other
contracts or that may be arbitraged with
other contracts, the Commission will
consider whether the price of the
potential SPDC moves in such harmony
with the other contract that the two
markets essentially become
interchangeable. This co-movement of
prices would be an indication that
activity in the contract had reached a
level sufficient for the contract to
perform a significant price discovery
function. In evaluating a contract’s price
discovery role as a price reference, the
Commission the extent to which, on a
frequent and recurring basis, bids, offers
or transactions are directly based on, or
are determined by referencing, the
prices established for the contract.

IV. Findings and Conclusions

The Commission’s findings and
conclusions with respect to the MDC
and OMC contracts are discussed
separately below:

a. The Mid-C Financial Peak (MDC)
Contract and the SPDC Indicia

The MDC contract is cash settled
based on the arithmetic average of the
peak, day-ahead power price indicies
that are reported each day in the
specified contract month. The daily
price indicies are published by ICE in
its “ICE Day Ahead Power Price Report,”
which is available on the ECM’s
website. The peak-hour electricity price
index on a particular day is calculated
as the volume-weighted average of
qualifying, day-ahead, peak-hour power
transactions at the Mid-Columbia hub
that are traded on the ICE platform from
6 a.m. to 11 a.m. CST on the publication
date. The ICE transactions on which the
daily price index is based specify the
physical delivery of power. The size of
the MDC contract is 400 megawatt hours
(“MWh”), and the MDC contract is listed
for 86 months.

As the Columbia River flows through
Washington State, it encounters two
federal and nine privately-owned
hydroelectric dams that generate close
to 20,000 MW of power in the

1417 CFR Part 36, Appendix A.

Northwest.1> With another three dams
in British Columbia, Canada, and many
more on its various tributaries, the
Columbia River is the largest power-
producing river in North America. A
major goal of the participants in the
Mid-C electricity market is to maximize
the Columbia River’s potential, along
with protecting and enhancing the non-
power uses of the river. The reliability
of the electricity grid in the Northwest
is coordinated by the Northwest
PowerPool (“NWPP”), which is a
voluntary organization comprised of
major generating utilities serving the
Northwestern United States as well as
British Columbia and Alberta, Canada.

One stretch of the Columbia River
between the Grand Coulee Dam and
Priests Rapids Dam is governed by the
Mid-Columbia Hourly Coordination
Agreement (“MCHCA”). The MCHCA
includes seven dams 16 and nearly
13,000 MW of generation. Specifically,
the agreement defines how the Chelan,
Douglas and Grant PUDs coordinate
their operations with the Bonneville
Power Administration so as to maximize
power generation while reducing
fluctuations in the river’s flow. A
number of other utilities that buy power
from the PUDs have also signed onto the
agreement. The MCHCA was signed into
effect in 1972 and renewed in 1997 for
another 20 years.1”

In general, electricity is bought and
sold in an auction setting on an hourly
basis at various point along the
electrical grid. The price of electricity at
a particular point on the grid is called
the locational marginal price (“LMP”),
which includes the cost of producing
the electricity, as well as congestion and
line losses. Thus, an LMP reflects
generation costs as well as the actual
cost of supplying and delivering
electricity to a specific point along the

rid.
& Electricity is traded in a day-ahead
market as well as in a real-time market.
Typically, the bulk of the energy
transactions occur in the day-ahead
market. The day-ahead market
establishes prices for electricity that is
to be delivered during the specified
hour on the following day. Day-ahead
prices are determined based on
generation and energy transaction

15 http://www.wpuda.org/publications/
connections/hydro/River% 20Riders.pdf.

16 The federal dams are Grand Coulee and Chief
Joseph. The remaining dams are Wells (operated by
the Douglas PUD), Rocky Reach and Rock Island
(operated by the Chelan PUD), and Wanapum and
Priest Rapids (operated by the Grant PUD). The
term “PUD” stands for a publically-owned utility
which provides essential services within a specified
area.

17 http://www.wpuda.org/publications/
connections/hydro/River% 20Riders.pdf.

quotes offered in advance. Because the
quotes are based on supply and demand
estimates, electricity needs usually are
not perfectly satisfied in the day-ahead
market. On the day the electricity is
transmitted and used, auction
participants typically realize that they
bought or sold either too much or too
little power. A real-time auction is
operated in the Mid-C market to
alleviate this problem by servicing as a
balancing mechanism. In this regard,
electricity traders use the real-time
market to sell excess electricity and buy
additional power to meet demand. Only
a relatively small amount of electricity
is traded in the real-time market
compared with the day-ahead market.

1. Material Price Reference Criterion

The Commission’s October 6, 2009,
Federal Register notice identified
material price reference and material
liquidity as the potential basis for a
SPDC determination with respect to the
MDC contract. The Commission
considered the fact that ICE sells its
price data to market participants in a
number of different packages which
vary in terms of the hubs covered, time
periods, and whether the data are daily
only or historical. For example, ICE
offers the “West Power of Day” package
with access to all price data or just
current prices plus a selected number of
months (i.e., 12, 24, 36 or 48 months) of
historical data. This package includes
price data for the MDC contract.

The Commission also noted that its
October 2007 Report on the Oversight of
Trading on Regulated Futures
Exchanges and Exempt Commercial
Markets (“ECM Study”) found that in
general, market participants view ICE as
a price discovery market for certain
electricity contracts. The study did not
specify which markets performed this
function; nevertheless, the Commission
determined that the MDC contract,
while not mentioned by name in the
ECM Study, might warrant further
review.

The Commission explains in its
Guidance to the Part 36 rules that in
evaluating a contract under the material
price reference criterion, it will rely on
one of two sources of evidence—direct
or indirect—to determine that the price
of a contract was being used as a
material price reference and therefore,
serving a significant price discovery
function.1® With respect to direct
evidence, the Commission will consider
the extent to which, on a frequent and
recurring basis, cash market bids, offers
or transactions are directly based on or
quoted at a differential to, the prices

1817 CFR Part 36, Appendix A.
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generated on the ECM in question.
Direct evidence may be established
when cash market participants are
quoting bid or offer prices or entering
into transactions at prices that are set
either explicitly or implicitly at a
differential to prices established for the
contract in question. Cash market prices
are set explicitly at a differential to the
section 2(h)(3) contract when, for
instance, they are quoted in dollars and
cents above or below the reference
contract’s price. Cash market prices are
set implicitly at a differential to a
section 2(h)(3) contract when, for
instance, they are arrived at after adding
to, or subtracting from the section
2(h)(3) contract, but then quoted or
reported at a flat price. With respect to
indirect evidence, the Commission will
consider the extent to which the price
of the contract in question is being
routinely disseminated in widely
distributed industry publications—or
offered by the ECM itself for some form
of remuneration—and consulted on a
frequent and recurring basis by industry
participants in pricing cash market
transactions.

The Mid-C power market is a major
pricing center for electricity on the West
Coast. Traders, including producers,
keep abreast of the electricity prices in
the Mid-C power market when
conducting cash deals. These traders
look to a competitively determined
price as an indication of expected
values of power at the Mid-C hub when
entering into cash market transaction for
electricity, especially those trades
providing for physical delivery in the
future. Traders use the ICE MDC
contract, as well as other ICE power
contracts, to hedge cash market
positions and transactions—activities
which enhance the MDC contract’s price
discovery utility. The substantial
volume of trading and open interest in
the MDC contract appears to attest to its
use for this purpose. While the MDC
contract’s settlement prices may not be
the only factor influencing spot and
forward transactions, electricity traders
consider the ICE price to be a critical
factor in conducting OTC transactions.19
Accordingly, the MDC contract satisfies
the direct price reference test.

The direct price reference finding also
is supported by the uniqueness of the
ICE electricity prices for the Mid-C
market. Day-ahead and real-time
electricity prices are reported by a
number of sources, including third-

191n addition to referencing ICE prices, firms
participating in the Mid-C power market may rely
on other cash market quotes as well as industry
publications and price indices that are published by
third-party price reporting firms in entering into
power transactions.

party price providers (e.g., Dow Jones &
Company). ICE’s Mid-C price indices are
unique in that they are derived from
transactions completed on ICE’s
electronic system. Moreover, ICE is the
only entity that has access to such
transaction data. Thus, it is not possible
for any other firm to replicate ICE’s
indices.20

The fact that ICE’s MDC monthly
contract is used more widely as a source
of pricing information rather than the
daily contract (i.e., the MPD contract)??
bolsters the finding of direct price
reference. In this regard, the MDC
contract prices power at the Mid-C up
to 86 calendar months in the future.
Thus, market participants can use the
MDC contract to lock-in electricity
prices far into the future. Traders use
monthly power contracts like the MDC
contract to price future power electricity
commitments, where such commitments
are based on long range forecasts of
power supply and demand. In contrast,
the MPD contract is listed for a much
shorter length of time—up to 38 days in
the future. As generation and usage
nears, market participants have a better
understanding of actual power supply
and needs. As a result, they can modify
previously-established hedges with
daily contracts, like the MPD contract.

The Commission notes that the Mid-
C is a major trading point for electricity,
and the MDC contract’s prices are well
regarded in the industry as indicative of
the value of power at the Mid-C hub.
Accordingly, Commission staff believes
that it is reasonable to conclude that
market participants purchase the data
packages that include the MDC
contract’s prices in substantial part
because the MDC contract prices have
particular value to them. Moreover,
such prices are consulted on a frequent
and recurring basis by industry
participants in pricing cash market
transactions. In light of the above, the
MDC contract meets the indirect price
reference test.

20In contrast, third-party price reporting firms
typically compute their power index prices from
transaction information that is voluntarily
submitted by traders. It is possible that one trader
could submit the same transaction data to multiple
price reporting firms, whereby increasing the
likelihood that price indices from different firms are
similar in value. However, it is more plausible that
the third-party price reporters’ price indices would
be similar but not exactly the same because
different traders are polled.

21 The MPD contract is cash settled based on the
peak, day-ahead price index for the specified day,
as published by ICE in its “ICE Day Ahead Power
Price Report,” which is available on the ECM’s
website. The daily peak-hour electricity price index
is a volume-weighted average of qualifying, day-
ahead, peak-hour power contracts at the Mid-
Columbia hub that are traded on the ICE platform
from 6 a.m. to 11 a.m. CST on the publication date.

i. Federal Register Comments

WGCEF, WPTF, EEI and ICE stated
that no other contract directly references
or settles to the MDC contract’s price.
Moreover, the commenters argued that
the underlying cash price series against
which the MDC contract is settled (in
this case, the average of peak-hour Mid-
C electricity prices over the contract
month, which are derived from physical
transactions) is the authentic reference
price and not the ICE contract itself.
Commission staff believes that this
interpretation of price reference is too
narrow and believes that a cash-settled
derivatives contract could meet the
price reference criterion if market
participants “consult on a frequent and
recurring basis” the derivatives contract
when pricing forward, fixed-price
commitments or other cash-settled
derivatives that seek to “lock in” a fixed
price for some future point in time to
hedge against adverse price movements.

As noted above, the Mid-C hub is a
major trading center for electricity in the
western United States. Traders,
including producers, keep abreast of the
prices of the MDC contract when
conducting cash deals. These traders
look to a